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No.  14.  I.  Jurist  7.     U  Jan.  1829.     2nd  Div.— Lord  Cringletie. 

Trustees  of  the  late  General  Francis  Dundas  and  Wedderburn  Dundas  and 
his  Tutor  ad  litem,  Competing. — For  Wedderburn  Dundas,  Solicitor-General 
and  Pitt  Dundas  ;  for  the  younger  children,  Dean  of  Faculty  and  Smythe. 

Collaiion. — ^The  late  General  Dundas  conveyed  all  his  property,  real  and  personal, 
and  especially  an  estate  in  England  belonging  to  him,  caUed  Sanson  Seal,  to  trustees, 
under  a  variety  of  provisions,  for  payment  of  his  debts,  annuity  to  his  widow,  and 
other  purposes, — providing  that  the  rest  and  residue  of  the  estate,  embraced  under 
this  trust,  should  be  divided  equally  among  his  children.  After  his  death,  the  pre- 
sent process  of  multiplepoinding  was  brought  by  his  trustees,  in  which  the  question 
arose — ^Whether  the  heir  was  entitled  to  take  up  the  EInglish  estate  ab  intestaio^  and 
at  the  same  time  to  claim  an  equal  share  of  the  trust  property  along  with  the  younger 
children,  without  collating  the  English  estate]  For  the  heir  it  was  pleaded,  that  the 
trust-deed,  although  effectual  to  convey  heritage  by  the  law  of  Scotland,  was  insuffi- 
cient by  the  law  of  England  to  convey  any  freehold  estate,  not  being  framed 
accortiing  to  the  English  form,  nor  attested  and  subscribed  in  presence  of  the  deviser 
bv  three  or  four  credible  witnesses. 

The  Lord  Ordinary  and  Court  were  of  opinion,  [8]  that  tlie  law  of  Scotland  must  rule 
the  question ;  and  that,  if  Mr.  W.  Dimdas  should  take  the  English  estate,  he  could  not 
claim  any  share  of  the  other  funds. 

[S.C.  7  S.  241 ;  affirmed  4  W.  &  S.  460 ;  5  S.R.R.  (ILL.)  461.] 


No.  38.  L  Jurist  23.     23  Jan.  1829.     1st  Div.— Lord  Balgray. 

J.  and  J.  Thomson,  Suspenders. — Forsyth,  Macallan. 

Lord  Balgray's  Inteulocutor. — Dean  of  Faculty. 

Stay  of  Diligence, — The  firm  of  Allardice  and  Company,  booksellers  in  Edinburgh, 
having  become  insolvent,  was  sequestrated  in  1826.  Mr.  Gracie,  residing  in  Berwick, 
was  a  latent  partner, — ^which  induced  him,  as  soon  as  the  bankruptcy  was  publicly 
known,  to  come  forward  and  quash  proceedings  against  himself,  by  offering  a  composi- 
tion of  14s.  on  the  Company's  debts,  on  condition  that  the  individuals  of  the  Company 
should  be  discharged,  and  no  claim  made  against  him  as  connected  with  them.  Annan- 
dale  (who  held  various  bills  against  the  Company)  and  the  suspender,  James  Thomson, 
were  accepted  as  co-cautioners  for  the  composition, — the  contract  of  which  bore,  that 
the  payments  should  be  at  6,  12,  and  18  months*  date.  Soon  after  November  1827, 
Gracie  became  bankrupt,  and  Annandale  was  called  on  to  advance  a  considerable  sum  in 
payment  of  the  first  instalment, — for  one  half  of  which  he  brought  an  action  of  relief 
S.B.R.  J.  1 
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agamst  Thomson,  the  co-cautioner;   and,  on  the  summons  being  executed,  Thomson 
paid  L.400  to  account,  and  requested  delay  for  the  remainder.     Upon  the  second  instal- 
ment becoming  due,  the  summons  was  again  called  against  Thomson,  and  decree  in 
absence  obtained  for  L.211,   8s.  4d.,  with  interest  and   expenses.      The  decree  was 
extracted,  and  a  charge  of  horning  given,  which  was  allowed  to  expire.     In  February 
1828,  the  suspender,  through  the  medium  of  his  agent,  wrote  to  the  charger's  agent, 
that  in  consequence  of  certain  facts  having  lately  come  to  his  knowledge,  he  (the 
suspender)  had  been  advised  to  bring  a  reduction  of  the  composition  contract,  and  of 
the  decree  in  absence.     A  reduction  was  raised ;  but  in  consequence  of  not  being  duly 
called,  protestation  was  put  up  and  extracted  by  the  charger,  and  a  charge  of  horning 
given  on  the  protest.    The  reduction,  with  the  charger's  con-  [24]  -sent,  was  again  called  in 
the  Summer  Session,  and  appearance  made  for  the  charger.     The  last  instalment  on  the 
composition  falling  due,  the  charger  raised  a  second  action  of  relief  (August  1828) 
against  the  suspenders,  with  relation  to  his  share  of  these  advances  as  co-cautioner,  and 
intimated  his  intention  of  proceeding  with  the  diligence  on  the  previous  decree.     No 
bill  of  susj)ension  was  then  presented  by  the  susi)ender, — in  consequence,  as  he  alleged, 
of  an  arrangement  with  the  charger, — and  six  weeks  after  the  above  intimation,  a 
messenger  was  sent  to  the  suspender's  residence  to  execute  a  poinding  upon  the  decree ; 
and  the  suspender  having  then  offered  himself  and  his  brother,  John  Thomson,  as  joint 
obligants  in  a  promissory-note,  at  three  months'  date,  for  the  payment  of  the  sum  in 
the  decree,  the  execution  was  for  the  time  stayed.     The  promissory-note  feU  due  in 
December  1828;  but  the  suspender  made  a  partial  payment  upon  it,  in  November,  of 
L.80.     The  remainder,  he  and  his  brother  refused  to  pay  at  the  time  it  fell  due, — upon 
wliich  the  note  was  protested,  the  protest  extracted,  and  a  charge  upon  it  given.     Of 
this  charge,  the  suspender  and  his  brother  brought  the  present  bill  of  suspension, — ^in 
which  they  maintained  before  the  Lord  Ordinary,  that  the  reduction  of  the  decree  for 
the  debt,  in  satisfaction  of  which  the  promissory-note  was  granted,  was  sufficient  to  stay 
the  execution  of  the  diligence ;  and  if  a  suspension  was  necessary,  it  was  waived  by  the 
conduct  of  the  charger  himself, — that  he  had  stayed  proceedings  when  the  reduction 
was  raised,  had  entered  appearance,  and  had  applied  for  delay  in  lodging  defences, — 
that  he  had  therefore  acted  in  mala  fide  in  proceeding  with  his  diligence,  when,  but  for 
his  conduct,  the  suspension  of  his  decree  would  have  been  brought, — and,  lastly,  that 
the  suspenders  had  been  concusse-d  to  grant  the  promissory-note.     For  the  charger,  it 
was  answered — That  the  voluntary  pa^Tnent  of  L.80  upon  the  note,  contradicted  the 
statement  of  the  suspender,  that  he  had  been  concussed  to  grant  it, — that  an  action  of 
reduction  can  never  operate  as  a  sist  of  diligence, — and,  that  the  action  of  reduction  of 
the  original  decree,  in  stay  of  which  the  promissory-note  was  gi-anted,  was  not  hujus  loci. 
The  Lord  Ordinary,  on  considering  the  bill,  with  the  productions,  and  adverting  to  the 
payment  of  L.80  to  account  of  the  debt,  refused  the  bill,  and  found  expenses  due.     The 
present  reclaiming  note  being  presented,  the  Court,  considering  the  diligence  regular, 
adhered  to  the  Lord  Ordinary's  judgment,  refusing  the  bill, — reserving  to  the  suspender 
his  recourse  in  the  action  of  reduction. 

[S.C.  7  S.  305.] 


No.  40.  L  Jurist  25.     23  Jan.  1829.     2nd  Div.— Lord  Cringletie. 

John  Macdonald,  Advocator. — Jameson  and  Ja.  McDonald, 

John  Graham  Burden,  Eespondent. — M.  P,  Brown. 

Oath. — This  was  an  action  brought  by  the  advocator,  for  payment  of  certain  arrears  of 
aliment,  alleged  to  have  been  furnished  by  him  to  a  daughter  of  the  respondent.  In 
the  Inferior  Court,  the  respondent  pleaded,  in  defence,  the  triennial  j>rescriptioii ;  and. 
the  SheriiF-substitute  of  Pertlishire,  for  the  Dunblane  district,  sustained  the  defence 
(2d  February  1825),  but  allowed  the  advocator  to  make  a  reference  to  the  oath  of  the 
respondent.  In  this  interlocutor  of  the  Sheriflf,  the  advocator  acquiesced,  and  gave  in 
a  minute  of  reference  to  oath.  The  respondent  was,  accordingly,  examined  ;  and  in 
his  deposition,  in  substance,  denied  that  the  debt  ever  was  due  by  him.  The  Sheriff 
having  assoilzied  the  respondent,  an  advocation  was  brought,  under  which  the 
advocator  endeavoured  to  resume  an  argument  relative  to  the  constitution  of  the 
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claim,  aud  the  respondent's  liability  for  it.  But  the  Lord  Ordinary  (2l8t  November 
1827)  remitted  the  case  to  the  Sheriff  simpliciter;  and  added,  in  a  note,  "The 
matter  of  fact,  of  the  constitution  of  the  debt  and  resting  owing,  having  been  referred 
to  oath  in  this  case,  the  only  question  is,  Whether  that  oath  proves  the  debt^ 
[26]  and  that  it  is  resting  owing  ? "  A  reclaiming  note  having  been  presented  to 
the  Court, 

The  Lord  Jtistice-Clerk  observed,  that  this  was  not  a  case  for  the  application  of  pre- 
scription.— ^There  was  no  latitude  to  refer  to  matter  of  fact.  The  debt  had  been 
referred  to  the  oath  of  the  respondent ;  and  the  only  question  was.  Whether  the  claim 
in  question  had  been  proved  by  the  oath  1  His  Lordship  had  been  unable  to  extract 
from  that  oath,  that  the  child  alluded  to  had  been  alimented  by  the  advocator,  or  that 
the  debt  was  resting  owing.  The  Court  had  no  power  to  correct  any  error  in  the  con- 
ducting of  this  process.  The  oath,  which  was  the  only  mediimi  of  proof,  did  not 
establish  the  claim. 

Lord  GlerUee  was  of  the  same  opinion.  The  paternity  of  the  child,  on  which  the 
constitution  of  the  debt  depended,  was  not  proved  by  the  oath.  The  whole  action  was 
foimded  on  the  supposition,  that  the  child  was  the  respondent's  child.  It  was  a  simple 
reference  to  oath. 

Lord  Pitmilly  said,  that^  in  the  shape  in  which  the  case  was  presented,  the  Court 
had  only  to  determine  upon  the  import  of  the  oath.  Possibly  there  ought  not  to  have 
been  a  reference ;  but  the  Court  were  not  caUed  to  inquire  into  the  grounds  on  which 
the  reference  was  made.  It  was  a  reference  to  prove  the  claim,  by  the  respondent's 
oath.  The  decision  on  the  point  of  prescription  could  not  be  taken  into  consideration ; 
all  that  the  Court  were  entitled  to  look  to,  was,  Quidjuratum  est?  A  re-examination 
might  perhaps  be  taken ;  but  at  present  the  Court  could  do  nothing  but  look  to  the 
terms  of  the  oath,  which  did  not  establish  the  claim. 

Lord  Alloway  thought  that  the  oath  of  reference  was  conclusive  and  binding ; — the 
parties  transacted  solemnly  that  the  claim  should  rest  solely  upon  the  oath.  It  was 
negative,  both  as  respected  the  constitution  of  the  debt,  and  its  being  resting  owing. 
No  question  was  put  as  to  the  birth  of  the  child ;  therefore,  it  must  be  held  to  be 
negative  on  that  point  also.     Lord  Pitmilly's  view  of  the  case  was  unanswerable. 

The  Court  refused  the  note. 

[S.C.  7  S.  306.] 


No.  84.  L  Jurist  50.     5  Feb.  1829.     1st  Div. 

Brown,  Pursuer. — Keay,  Keir, 

Graham,  Defender. — Skene,  Mdr. 

Married  Woman — Liahility  Stante  Matrimonio  for  a  Law-Agent's  Account — John 
Ewen,  [61]  the  defender's  father,  died  (1821),  after  having  conveyed  the  greater  part  of 
his  property,  both  heritable  and  moveable,  to  found  an  hospital  at  Montrose.  The 
settlement  was  reducible  both  ex  capite  lectiy  and  as  executed  in  fravdem  of  the  defen- 
der's mother's  marriage  contract. — At  the  time  of  Ewen's  death,  and  for  many  years 
previous,  the  defender's  husband  lived  in  America  separate,  though  not  judicially,  from 
his  wife,  who  resided  in  Scotland.  In  November  1821,  the  defender's  son  and  brother- 
in-law  commenced  a  correspondence  with  the  pm-suer  about  instituting  a  reduction  of 
the  above  settlement^  which  was  immediately  thereafter  raised.  In  August  1822,  the 
defender  began  a  corresjKjndence  with  tlie  pursuer,  directly  approving  of  what  he  had 
done,  and  urging  him  to  i)roceed  with  the  action.  After  the  action  was  raised,  the 
pursuer,  with  the  defender's  consent,  was  appointed  her  curator  ad  liteni;  and  he 
obtained,  in  1822,  a  power  of  attorney  from  the  defender's  husband  in  America.  The 
action  went  on,  and  was  successful  in  the  Court  of  Session ;  but  an  appeal  was  taken 
by  Ewen's  trustees  to  the  House  of  Lords,  who  altered  the  judgment  of  the  Court  of 
Session,  and  remitted.  During  the  appeal,  the  defender's  husband  returned  from 
4inerica  (1824)  and  took  a  superintendence  of  the  proceedings  himself.  By  the 
S^oad  judgment  of  the  Court  of  Session,  the  settlement  was  reduced  in  favour  of  the 


4  BROWN  V.    GRAHAM.  L  Jurist  1829. 

defender,  quoad  the  heritage ;  but  sustained  as  to  the  moveables.  The  latter  part  of 
this  judgment  is  at  present  under  appeal.  To  recover  the  expense  of  these  multiplied 
proceedings,  the  pursuer  brought  the  present  action,  concluding  against  the  defender 
and  her  husband,  for  payment  of  L.952,  58.  5|d.  The  husband  allowed  decree  to  go 
out  against  him ;  but  the  wife  lodged  defences,  and  maintained,  Ist,  That  the  action 
was  collusively  brought  by  the  pursuer  and  the  defender's  husband,  to  deprive  her  of 
her  heritable  succession ;  2d,  That  she  being  a  married  woman,  and  the  expenses  sued 
for  incurred  in  an  action  for  her  husband's  behoof,  the  debt  was  his,  and  could  not  found 
any  claim  against  her;  3c?,  That  in  the  only  part  of  the  action  which  affected  her 
rights,  viz.,  the  heritable  succession,  little  or  no  expense  had  been  incurred — and  that 
the  question  as  to  the  moveables  was  beneficial  to  her  husband  alone ;  4thf  That  she 
had  not  personally  employed  the  pursuer. 

The  Lord  Ordinary,  before  whom  the  case  came,  reported  it  to  the  First  Division, 
who  ordered  cases ;  upon  advising  which  to-day,  it  was  maintained  for  the  purszLer,  that 
the  cause  must  be  decided  in  the  same  way  as  if  the  curator  ad  litem  had  not  been  the 
agent,  but  had  made  disbursements  to  the  agent.  The  curator  in  that  case  would  have 
been  entitled  to  his  disbursements.  The  wife  must  be  considered  as  her  husband's 
mandatory ;  and  in  that  view,  like  other  mandatories,  she  must  be  personally  bound. 
The  most  important  preliminary  question  was — Whether  the  Court  recognised  the 
validity  of  the  life's  instance,  in  allowing  the  reduction  to  proceed  ?  If  they  did  so, 
they  must,  at  the  same  time,  have  recognised  her  interest,  Mid  her  liability  in  the  pro- 
ceedings. For  the  defender  it  was  urged,  that  there  was  here  no  judicial  separation. 
The  substantial  benefit  of  the  action  must  accrue  to  the  husband.  The  pursuer  did  not 
trust  to  the  wife's  liability — for  he  got  also  a  power  of  attorney  from  the  husband. 
And  even  if  the  wife  had  been  responsible,  in  her  husband's  absence,  the  debt  became 
his  as  soon  as  he  returned  and  took  the  management  of  the  action. 

Lord  Gillies  had  entered  the  Court  strongly  prejudiced  against  the  action ;  but  he 
had  listened  to  arguments  to-day  to  shake  his  impression ;  and  although  he  did  not  yet 
think  the  other  way,  he  wished  some  time  to  reconsider  a  question  of  so  much  impor- 
tance. One  difficulty  occurred  to  him,  was,  that  suppose  the  husband  had  returned,  and 
disapproved  of  the  action,  could  he,  in  that  case,  be  subjected  in  the  expenses  ?  and  if 
he  could  not,  had  the  agent  no  recourse  against  the  wife  who  had  employed  him  ? 

The  Lord  President  observed,  that  in  the  case  of  a  curator  appointed  by  law,  he 
represents  and  binds  the  husband  in  his  absence ;  but  whenever  the  husband  returns, 
the  curatory  ceases.  And  even  if  the  liiLsband  should  not  approve  of  the  proceedings 
which  had  been  instituted  in  his  absence,  he  would  be  liable,  because  the  law  holds  that 
he  ought  to  have  been  at  home,  and  to  have  objected  tempestivh, — ^more  particularly  in 
matters  which  do  not  admit  of  delay. 

Lord  Balgray  also  wished  to  reconsider  the  principles  upon  which  this  case  must 
be  decided. 

Lord  Craigie  thought  that  the  difficulty  stated  by  Lord  Gillies,  in  case  of  the 
husband  disapproving  of  what  had  been  done  in  his  absence,  could  be  removed  by  the 
wife's  bringing  a  process  of  separation. 

The  Court  continued  the  case  to  be  readvised. 


No.  92.  I.  Jurist  56.     3  Feb.  1829.     2nd  Div.— Lord  Mackenzie. 

Eoss,  Pursuer. — Skene  and  W,  Bell, 
Baird,  Defender. — M.  P,  Broton. 

Servitude. — The  pursuer  purchased  an  area  of  ground  at  Calton  Mouth  of  Glasgow, 
from  the  trustee  and  commissioners  on  the  sequestrated  estate  of  Robert  Smellie. — 
Smellie's  disposition  contained  the  following  clause : — 

"  But  it  is  also  specially  declared.  That  the  purchaser  shall  be  bound  and  obliged, 
and  it  shall  be  so  declared  in  the  conveyance  to  be  granted  to  him,  to  make  an  arched 
close  of  eight  feet  wide  and  ten  feet  high  at  the  east  end  of  his  lot,  for  a  cart  entry 
to  the  following  lot  No.  8,  as  well  as  for  the  free  ish  and  entry  to  the  preceding  lota ; 
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Farther,  the  purchaser  is  to  be  expressly  restricted,  in  all  time  coming,  from  erecting 
any  building  farther  south  than  the  line  of  the  back  wall  of  the  house  which  has  the 
other  half  of  the  mean  gable,  and  which  composes  the  first  five  lots,  except  a  dunghill 
and  necessary  house  at  the  west  extremity,  which  buildings  are  not  to  exceed  eight 
feet  in  height;  declaring  still  farther,  that  the  remainder  of  the  said  ground,  south 
from  the  said  line  of  back  wall,  shall  be  mean  property,  for  the  preservation  of  light." 

The  defender  purchased  the  adjoining  property,  being  lot  No.  7,  imder  the  same 
articles  of  roup  by  which  the  pursuer  made  his  purchase ;  and  the  same  restrictions 
were  inserted  in  the  defender's  titles  as  those  in  the  pursuer's. 

Tlie  present  action  was  brought  against  the  defender,  in  consequence  of  an  alleged 
contravention  of  the  above  clause  of  restriction.  The  first  step  taken  by  the  pursuer 
was — an  application  to  the  Sheriff  of  Lanarkshire  for  an  interdict,  in  which  he  craved 
that  the  defender  should  be  ordered  to  remove  a  dimghill  and  necessary  on  a  part  of  the 
common  court,  where  he  was  prohibited  by  the  titles  from  erecting  them.  The  SheriflF, 
after  inspecting  the  premises,  10th  June  1825,  pronoimced  the  following  interlocutor : — 

"  In  respect  it  appears,  that  the  defender  had  erected  the  dunghiU  and  necessary- 
house  at  a  wrong  place,  and  not  at  the  west  extremity  of  the  said  piece  of  ground,  and 
described  by  his  disposition ;  in  respect  also,  that  he  has  erected  the  necessary-house  in 
such  a  manner  as  to  inclose  [57]  in  it  the  door  of  the  pursuer's  cellar  or  granary,  and 
from  which  door,  light  was  afforded  to  these  premises,  therefore  finds,  that  the  defender 
was  not  entitled  to  make  these  erections  at  the  place,  and  in  the  manner  which  he  has 
done,  and  decerns  and  ordains  him  to  remove  the  same  at  his  own  expense." 

And  to  this  interlocutor,  the  Sheriff  afterwards  adhered,  25th  July  1825.  This 
judgment  was  brought  before  the  Court  of  Session  by  advocation ;  and  the  process  of 
advocation  was  conjoined  with  an  action  of  declarator  and  damages,  that  had  been 
previously  in  dependence.  The  Lord  Ordinary,  18th  December  1827,  pronounced  the 
following  interlocutor  in  the  conjoined  actions : — 

"  Finds  it  expressly  averred  by  the  defender,  and  not  denied  by  the  pursuer,  that 
at  the  time  the  defender  acquired  his  property,  the  space  marked  CC  on  the  plan,  and 
lying  between  the  defender's  stable  and  wall  of  the  house  to  the  north,  was  not  vacant, 
but  covered  by  buildings,  and,  therefore,  finds,  that  the  western  extremity  of  the  ground 
in  question  cannot  be  held  to  be  farther  west  than  the  space  adjoining  to  the  east  wall 
of  the  stable :  But  finds,  in  respect  to  the  necessary  and  dunghill  libelled,  that  it  appears 
emulous  in  the  defender  to  have  built  the  same  so  as  to  shut  up  one  of  the  doors  of  the 
pursuer's  tenement;  and,  therefore,  that  the  necessary  must  be  taken  away,  and  the 
dunghill  also,  in  so  far  as  to  leave  free  access  to  the  said  door,  without  prejudice  to  the 
formation  of  the  same,  in  such  situation  as  may  not  be  liable  to  the  same  objection ; 
and  decerns  and  declares  accordingly :  But,  quoad  ultra^  siistains  the  defences,  assoilzies 
the  defender,  and  decerns :  Finds  expenses  due  to  the  pursuer  subject  to  modification." 

And  his  Lordship  added  in  a  note  to  hia  interlocutor — 

"  This  is  not  the  ordinary  case  of  a  proprietor  building  anywhere  he  pleases  to  the 
edge  of  his  property.  The  defender  has  right  to  erect  nothing  else  but  a  necessary  and 
dunghill  in  the  west  end  of  this  court ;  and,  therefore,  ought  not  to  choose  a  position  for 
these  so  injurious  to  his  neighbour,  in  whose  favour  the  limitation  was  constituted." 

The  defender  presented  a  reclaiming  note  against  this  interlocutor,  on  advising 
which,  the  Court  adhered, — 

"  With  this  variation  only,  that  they  found  that  the  necessary  in  question  must  be 
removed  to  the  northern  extremity  of  the  dunghill,  in  some  convenient  situation,  as  his 
Lordship  may  appoint  by  remit  to  the  Judge  Ordinary  for  that  purpose  or  otherwise  as 
to  his  Lordship  may  seem  fit;  and  quoad  vltra^  refuse  the  desire  of  the  reclaiming 
note." 

[S.C.  7  S.  361.] 
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No.  105.  L  Jurist  61.     6  Feb.  1829.     Lord  Corehouse. 

Marshall  and  Son,  Pursuers. — John  Cuninghame. 

William  Galloway,  Defender. — Bobert  Robertson, 

Process — iTiterdtciors. — An  action  having  been  brought  by  Marshall  and  Son  against 
GaUoway,  for  payment  of  an  account,  he  pleaded,  as  a  preliminary  defence,  that,  in 
1816,  he  had  put  himself  under  interdictors,  who  had  managed  his  affairs  ever  since, 
and  that  the  surviving  interdictor  had  not  been  called ;  but  the  Lord  Ordinary  repelled 
the  defence,  in  respect  that  interdictions  apply  only  to  heritable  sul)jects — and  that  the 
present  action  contained  merely  a  conclusion  for  payment.  His  Lordship  observed, 
that  if  a  curator  bonis  was  appointed,  he  might  be  sisted. 


No.  112.         I.  Jurist  65.     10  Feb.  1829.     Ist  Div.— Lord  Corehouse. 

James  and  Frederick  Lawsons,  Suspenders. — Dean  of  Faculty,  Pyper, 
Patrick  Murray,  Esq.,  Charger. — Solicitor-General  Smythe, 

Proof — Reference  to  Oath, — Mr.  Murray  granted  (1797)  a  lease  of  the  farm  of 
Brydieston,  for  19  years,  in  favour  of  Alexander  Lawson,  whom  failing  by  decease, 
of  his  second  and  third  sons  (the  suspenders).  The  lease  contained  the  following 
provision : — 

"And  with  regard  to  the  miU  of  Brydieston,  machinery  thereof,  miller's  house, 
and  other  houses  upon  the  nether  farm,  lately  occupied  by  the  said  Andrew  Dalgairns, 
as  they  have  already  been  delivered  over  to  the  said  Alexander  Lawson,  by  the 
appreciation  of  tradesmen  mutually  chosen,  and  valued  by  them  at  the  sum  of 
L.28,  168.  sterling;  so  the  said  Alexander  Lawson,  and  the  said  Frederick  and 
James  Lawson,  are  hereby  expressly  taken  bound  to  maintain  and  keep  these 
subjects  in  repair  during  the  tack ;  and  it  is  stipulated,  that  at  the  expiry  thereof, 
they  shall  be  again  appraised  and  valued  by  persons  mutually  chosen;  and  if  the 
valuation  at  the  expiry  shall  fall  short  of  the  aforesaid  valuation  at  the  entry,  the 
tenant  shall  be  bound  to  pay  the  short-coming  or  deficiency  to  the  proprietor ;  and  in 
case  the  valuation  at  the  expiry  shall  exceed  the  aforesaid  valuation  at  the  tenant's 
entry,  the  tenant  shall  have  a  claim  on  the  proprietor  for  such  meliorations,  as  the 
same  shall,  in  that  manner,  be  ascertained." 

The  suspenders  subsequently  acquired  a  conveyance  from  their  father  of  his  right 
under  this  lease.  When  the  lease  expired  in  1815,  a  valuation  of  the  subjects  recited 
in  the  above  clause  was  didy  made,  in  order  to  ascertain  the  mutual  claims  of  the  land- 
lord and  tenants.  In  this  valuation  were  included  the  mill  and  machinery  of  Brydie- 
ston, to  which  the  landlord  objected,  upon  the  plea,  that  they  had  }M?en  inserted  per 
incuriam  by  his  agent  in  the  original  valuation,  and  were  not  intended  or  understood 
by  the  parties  to  be  included.  The  suspenders,  however,  conceiving  that  the«e  subjects 
were  originally  included,  and  that  their  claims  under  the  second  valuation,  and  a  claim 
of  damage  against  the  landlord,  for  improper  interference  with  the  cultivation  of  the 
farm  during  the  last  year  of  the  lease,  more  than  extinguished  the  landlord's  claims, 
refused  accordingly  to  pay  the  last  year's  rent ;  upon  which  the  landlord  recorded  the 
tack,  and  charged  them  upon  it.  A  suspension  of  the  charge  was  brought  by  the 
tenants,  upon  the  ground  of  their  counter-claims.  They  further  pletuied,  that  the 
original  tack  being  a  probative  deed,  furnished  legal  proof  of  the  intention  of  the  parties 
to  include  the  mill  and  machinery  in  the  valuation,  and  that  the  charger  having  per- 
mitted them  to  possess  during  the  lease,  without  impugning  the  provisions  in  it,  was 
now  barred  from  objecting.  The  charger  offered  to  prove,  by  parole  testimony,  that 
the  mill  and  machinery  were  not  intended  to  be  included  in  the  original  valuation. 
This  mode  of  proof  was  allowed  by  Lord  Ordinary,  Alloway,  but  afterwards  disallowed 
by  the  Court.  Upon  this,  the  charger  proposed  a  reference  to  the  suspenders'  oath,  and 
gave  in  two  minutes  of  reference,  which  \^er®  refused  as  incompetent;  and,  upon 
presenting  a  third  minute,  in  the  following  term6)  "  Befers  to  the  oath  of  the  suspenders, 
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whether  the  sum  of  L.81,  9s.  8d.  claimed  on  account  of  meliorations,  is  justly  due," 
which  was  still  objected  to  by  the  suspenders  as  incompetent :  The  Lord  Ordinary 
ordered  cases  to  the  Inner-House,  accompanying  his  interlocutor  with  the  following : 

"  NoTB. — ^As  this  case  has  been  repeatedly  imder  the  consideration  of  the  Inner- 
House,  it  seems  expedient  that  the  terms  of  the  reference  should  be  adjusted  there,  with 
a  view  to  save  expense  to  the  parties,  and  to  afford  an  opportimity  of  laying  down  a 
general  rule  of  law  on  a  point  very  imperfectly  treated  in  the  books.  A  reference  is 
not  necessarily  objectionable,  because  it  involves  a  question  of  law,  for  law  cannot 
always  be  separated  from  fact,  ])efore  a  proof,  as  long  experience  has  shewn.  But  the 
party  to  whom  a  reference  is  made,  seems  entitled  to  insist  that  the  separation  shall  be 
made,  in  so  far  as  it  can  be  clearly  done,  that  he  may  not  be  called  upon  to  give  an 
opinion  on  what  he  is  not  supposed  to  understand.  In  the  present  case,  the  proper 
reference  appecurs  to  be,  what  was  the  actual  agreement  of  the  parties  with  regard  to 
the  mill  and  houses  upon  the  farm  1  and  whether  that  agreement  is  not  erroneously 
stated  in  the  written  lease  ? " 

Upon  advising  the  cases  of  the  parties,  it  was  maintained  for  the  charger,  that,  in 
addition  to  the  general  reference  as  to  the  debt  on  account  of  meliorations,  there  should 
also  be  a  special  reference  as  to  whether  the  mill,  &c.  was  included  in  the  original 
valuation.  The  suspenders  objected  to  this  addition,  on  the  plea  that  the  general 
reference,  if  competent  (which  they  denied),  would  of  itself  exhaust  the  cause. 

[66]  Lord  Gillies  thought  the  reference  proposed  by  the  Lord  Ordinary  was  competent 
and  sufficient,  and  could  be  made  to  include,  under  it,  the  special  reference  as  to 
the  mills,  &c. 

The  other  Judges  concurred,  and  accordingly  remitted  the  cause  to  the  Lord 
Ordinary  to  adjust  the  terms  of  the  reference  to  oath,  agreeably  to  his  own  note  there- 
upon, and  to  proceed  further  in  the  cause  as  accords,  and  reserved  the  question  of 
expenses. 

No.  114.       I.  Jurist  66.     10  Feb.  1829.     1st  Div.— Lord  Meadowbank. 

Low,  Advocator. — Solicitor-General^  Neaves, 
Patkrson,  Eespondent. — Rutherfard,  George  Dundas, 

Contraet — Colonel  Paterson  (respondent),  acting  for  himself  and  the  other  heritors 
of  the  parish  of  Longforgan,  who  had  agreed  to  build  a  new  manse  and  offices  in  the 
said  parish,  entered  into  a  contract  with  Baird,  mason  in  Errol,  and  others,  to  have  the 
mason,  wright,  slater,  plaster,  and  smith-work  performed  for  L.920.  Baird  employed, 
or  recommended,  sub-contractors  for  these  different  kinds  of  work, — ^some  of  whom, 
doubtful  of  Baird  as  a  security  for  their  payment,  thought  it  necessary  to  enter  directly 
into  an  arrangement  with  the  respondent  (Paterson),  to  whom  they  presented  their 
estimates,  and  got  them  approved  of.  Among  these,  the  advocator  (Low)  contracted 
for  the  plaster- work,  and  received  from  the  respondent  L.40  in  part  payment.  Upon 
finishing  the  work,  he  demanded  L.20  more,  alleging  that  he  had  contracted  with  the 
respcmdenf,  to  complete  it  for  L.60.  This  demand  being  refused,  an  action  for  the 
amount  was  raised  by  the  advocator  before  the  Sheriff  Court  of  Perth,  in  which  the 
respondent  pleaded  in  defence — let,  That  the  advocator  was  merely  a  sub-contractor 
imder  Baird,  who  had  agreed  with  the  heritors  to  get  the  plaster- work  done  for  L.50 ; — 
2d,  That,  supposing  the  advocator  had  a  right  to  pursue  the  action,  it  was  unfair  to 
single  out  the  respondent  from  among  the  heritors,  and  make  him  liable  for  the  whole 
sum,  when  he  had  merely  acted  as  treasurer  for  the  other  heritors. — ^The  Sheriff- 
substitute,  after  allowing  both  parties  a  proof,  found  (July  1826)  that  Baird  was  the 
person  who  contracted  with  the  heritors  for  the  whole  work  of  the  manse ;  that  Low 
must  be  held  to  have  done  the  plaster-work  by  sub-contract  with  Baird,  since  he  had 
failed  to  instruct  any  bargain  with  the  respondent ;  and  therefore  sustained  the  defences, 
assoilzied  the  defender,  and  decerned,  with  L.3,  14s.  of  expenses.  To  this  interlocutor 
the  Sheriff-depute  adhered  (January  1827).  An  advocation  of  these  judgments,  at 
Low's  instance,  havmg  come  before  the  Lord  Ordinary,  his  Lordship  pronounced  (July 
1828)  the  following  interlocutor : — 

"  Ist  July  1828. — ^The  Lord  Ordinary  having  heard  parties'  procurators,  and  con- 


8  LOW  V.    PATBR80N.  L  Jvzist  UM. 

sidered  the  closed  record,  finds,  That  there  is  no  evidence  produced  of  any  one  person 
whatsoever  having  contracted  with  the  heritors  of  X/)ngforgan  for  the  erection  of  the 
manse  for  a  given  sum,  he  undertaking  to  execute  the  whole  of  the  work,  and  to  be 
responsible  for  the  performance  of  the  same ;  but  finds,  that  it  appears  that  the  heritors 
had  various  estimates  for  portions  of  the  work  laid  before  them,  and  that  for  aught  that 
appears,  they  agreed  with  different  individuals  to  execute  the  different  parts  of  the  work, 
according  to  their  respective  esthnates,  as  laid  before  them  :  Finds,  that  there  being  no 
specific  contract  betwixt  the  advocator  and  the  heritors,  or  betwixt  him  and  any  other 
person,  and  that  he  having  submitted  an  estimate  to  the  heritors,  and  thereafter  duly 
executed  the  work  as  therein  specified,  not  oidy  without  challenge,  but,  as  far  as  appears 
from  the  partial  payments  occasionally  made,  with  the  full  knowledge  and  approbation 
of  the  heritors,  the  legal  inference  must  be,  that  the  amount  of  his  remuneration  was  to 
be  regulated  by  the  said  estimate, — it  neither  being  proved  nor  alleged  that  any  intima- 
tion was  made  to  him  to  a  contrary  effect :  Finds,  that  under  the  circumstances  of  the 
case,  the  respondent,  George  Paterson,  has  been  properly  made  the  party  in  this  action : 
Therefore  advocates  the  cause,  recalls  the  interlocutor  of  the  Sheriffs-Depute  and  Sub- 
stitute complained  of,  and  decerns  against  the  respondent  as  libelled ;  finds  him  liable 
in  the  expenses  in-  [67]  -curred  both  in  this  and  the  Inferior  Court,  of  which  allows  an 
account  to  be  given  in ;  and  when  lodged,  remits  to  the  Auditor  to  tax  the  same,  and 
rejwrt ;  but  reserves  to  the  respondent  his  relief  against  the  heritors  of  Longforgan  for 
the  sums  aforesaid,  and  to  them  their  defences,  as  accords." 

Against  this  interlocutor,  Paterson  reclaimed,  and  contended,  that  it  was  proved  by 
the  evidence  of  the  clergyman  and  schoolmaster  of  the  parish,  and  of  another  mtneas 
(Drummond),  that  there  was  a  contract  with  Baird  for  the  whole  work :  and  that  the 
presumption  must  follow,  that  Low  was  only  a  sub-contractor,  employed  by  Baird,  and 
trusting  to  him  for  payment. 

Lord  Gillies  thought  it  clear,  that  the  advocator  had  contracted  with  the  heritors, 
although  he  may  also  have  contracted  with  Baird. 

The  Court  refused  the  reclaiming  note,  and  adhered  to  the  Lord  Ordinary's 
interlocutor. 


No.  117.  I.  Jurist  68.     10  Feb.  1829.     1st.  Div. 

George  Hay  and  Others,  Petitioners. 

This  was  a  petition  under  the  Act  of  Sederunt,  13tli  February  1730,  which  prayed 
for  the  appointment  of  a  cimitor  to  a  |)erson  in  a  state  of  mental  abberation,  and  for 
authority  to  the  individual  whom  the  petitioners  suggested  to  be  curator,  to  make  uj) 
feudal  titles,  in  the  j^erson  of  the  lunatic,  to  certain  i)roi)erty  which  had  fallen  to  him 
by  succession.  The  Court  appointed  the  curator,  but  refused  the  petition  quoad  ultra  ; 
holding  that  it  was  both  premature  to  grant,  and  incompetent  to  the  petitioners  to  crave, 
an  authority  which  the  curator  alone  could  obtain,  if  he  thought  fit,  in  the  due  exercise 
of  the  duties  of  his  office. ^ 


No.  138.  I.  Jurist  83.     17  Feb.  1829.     1st.  Div. 

Mrs.  Campbell  or  Brown,  Pursuer. — Cockbum, 

T.  H.  Brown  and  Curators,  Defenders. — Jameson. 

Aliment — Terce. — In  1812,  the  late  Thomas  Brown,  proj)rietor  of  the  lands  of  John- 
atonbum,  separated  the  property  from  the  superiority  of  these  lands,  by  executing  a 
feu-right  in  favour  of  the  late  Sir  Andrew  Lauder  Dick,  which  feu-right  was  shortly 
afterwards  reconveyed  to  him.  But,  in  the  meantime,  he  obtained  a  Crown-charter 
on  his  resignation ;  and  having  executed  a  disposition,  containing  the  exception  of  Hie 
above  feu-righi  previously  granted  to  Sir  L.  Dick,  in  favour  of  himself  in  liferent, 

^  A  similar  opinion  was  delivered  on  13th  February,  on  moving  a  petition  for  D. 
Emslie,  for  appointment  of  a  factor  with  special  powers. 


LJutetiaad.  BROWN  V.    BROWN,   &c.  9 

and  his  son  Captain  A.  Brown,  in  fee,  and  having  assigned  the  precept  in  the  Crown- 
charter,  infeftment  followed  in  terms  of  the  disposition. 

By  this  infeftment,  the  fee  of  the  superiority  only  was  vested  in  Captain  Brown,  the 
dominium  utile  being  still  possessed  by  the  father,  in  virtue  of  the  reconveyance  of  the 
feu-right  by  Sir  A.  L.  Dick.  Captain  Brown  died  in  1818,  a  few  months  after  his 
father's  death,  without  having  made  up  any  title  to  the  property,  leaving  a  widow  and 
son  in  minority.  The  agent  of  the  family  mistaking  the  nature  and  effect  of  the  above 
transactions,  and  supposing  that  Captain  Brown  h£id  died  vested  in  the  dominium  utHe^ 
as  well  as  in  the  superiority  of  the  lands,  proceeded  to  have  the  widow  kenned  to  her 
terce ;  in  conformity  with  which,  the  judicial  factors  on  the  estate  continued  to  pay  her 
a  third  part  of  the  free  proceeils  down  to  1827.  The  mistake  being  then  discovered,  and 
it  appearing  that  Captain  Brown's  titles  never  included  the  feu-right,  or  dominium  utile 
of  the  estate,  they  declined  making  any  farther  advances  to  the  widow  on  account  of  the 
terce.  The  widow  then  brought  an  action  of  aliment  against  her  son,  narrating  in  the 
summons,  that  the  original  proprietor,  Thomas  Brown,  had  intended  to  confer  the  fee  of 
both  the  property  and  superiority  of  the  land  on  his  son  Captain  Brown,  and  to  preserve 
the  pursuer's  \e^  rights,  which  had  been  defeated  by  the  above  qyersight  of  their  men 
of  business.  The  free  rental  of  the  property  being  estimated  at  upwards  of  L.300,  she 
concluded  for  L.105  per  annum.  The  defender  did  not  dispute  the  justice  of  the 
claim ;  but,  at  advising  the  cause,  the  pursuer  further  insisted,  that  in  consequence  of 
the  unexpected  and  accidental  circumstances  which  had  brought  her  legal  rights  into 
question,  she  was  entitled,  in  the  decree  of  aliment,  to  have  a  clause  of  reservation  intro- 
duced, which  would  still  keep  open  to  her,  if  she  chose  to  try  it,  the  question  of  title  in 
reference  to  the  terce.  She  contended  that  this  was  a  case  in  which,  although  she  could 
not  maintain  that  there  was  either  moral  fraud  or  wilful  omission  on  the  part  of  her 
husband,  in  not  taking  up  the  property  of  the  estate,  there  was  still  a  legal  or  construc- 
tive fraud  which  would  enable  her  to  make  good  her  right  to  the  terce,  notwithstanding 
the  defect  in  her  title.  She  founded  upon  the  case  of  Rose  (Fac.  Coll.  January  26, 
1790),  in  which  a  widow  had  been  found  entitled  to  her  terce,  although  her  husband's 
seisin  was  reduced  as  inept.  She  maintained,  that  in  her  case,  as  much  as  in  the  one 
above  quoted,  the  husband  had  a  radical  right  to  the  subjects.  In  both,  they  believed 
that  they  had  made  up  good  titles,  and  had  been  unintentionally  deceived  by  their 
agents. 

For  the  defender  and  his  curators  it  was  answered,  that  the  two  cases  materially 
differed ; — ^that  in  Rose's  case,  the  husband  had  clearly  evinced  his  intention  of  complet- 
ing his  title,  but  had  mistaken  the  mode ;  whereas,  in  the  present  case,  the  presumption 
as  to  intention  was  by  no  means  strong,  but  rather  the  contrary,  in  so  far  as  the  husband 
had  left  the  property  under  considerable  burdens,  which,  if  increased  by  the  widow's 
terce,  must  have  completely  impoverished  the  heir. 

The  Court  concurred  in  the  defenders'  views,  and  therefore  foimd  the  pursuer  entitled 
to  the  aliment  craved  of  L.105  per  annum;  but  refused  to  make  any  reservation  in 
reference  to  her  terce. 


No.  190.  I.  Jurist  129.     3  March  1829.     1st.  Div.— Lord  Meadowbank. 

J.  H.  Lothian,  W.S.,  Pursuer. — Lothian, 
'  Mrs.  Todd  and  Husband,  Defenders. — McNeill 

Process. — Mr.  Hmiter  of  Wellfield,  as  trustee  for  Mrs.  Todd  imder  her  father's  settle- 
ment, and  agent  for  her  in  the  country,  employed  Mr.  LotRian,  W.S.,  to  conduct  a 
process,  nominally  at  her  instance,  against  her  husband,  for  the  custody  of  their 
mutual  children,  which  was  unsuccessful.  At  the  termination  of  the  suit,  Mr. 
Lothian  brought  an  action  for  the  expenses  incurred  in  it  against  Mrs.  Todd  and  her 
husband. 

[130]  In  defence  it  was  maintained  :  That  an  agent,  who  transacts  law  business  on 
the  employment  of  a  wife  vestita  viroy — the  wife  being  possessed  of  a  separate  estate, 
and  the  business  itself  being  unnecessary,  and  not  in  rem  versum  of  the  husband, — ^is 
not  entitled  to  sue  the  husband  for  payment  of  the  expenses  thereby  incurred. 
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The  Lord  Ordinary  decerned  against  the  defender,  Mrs.  Todd,  hut  assoilzied  Mr. 
Todd,  in  respect  that  it  was  not  averred  that  there  were  reasonahle  grounds  for  the  pro- 
ceedings conducted  hy  the  pursuer,  at  Mrs.  Todd's  instance,  against  her  hushand,  the 
other  defender. 

Mrs.  Todd  presented  a  reclaiming  note ;  upon  advising  which,  it  was  objected,  on 
the  part  of  the  respondent,  that  the  note  was  incompetent,  in  respect  it  had  not  been 
intimated  to  him  until  two  days  after  it  was  boxed,  contrary  to  the  act  of  sederunt, 
which  requires  the  intimation  and  boxing  to  be  at  the  same  time.  This  objection  being 
repelled,  Lord  Gillies  observed  that  the  record  had  been  improperly  closed,  without  a 
defence  or  relative  plea  in  law  being  lodged  for  the  defender,  Mrs.  Todd, — the  defence 
above  stated  being  only  applicable  to  the  husband. 

The  Court  accordingly  recalled  the  Lord  Ordinary's  interlocutor,  and  remitted  to  his 
Lordship  to  open  up  the  record,  and  thereafter  to  proceed  further  in  the  cause,  reserving 
the  question  of  expenses. 


No.  198.  I.  Jurist  135.     6  March  1829.     2nd  Div.— Lord  Alloway. 

M*Intosh,  Advocator. — P.  Rohertson, 
Shillinglaw,  Respondent. — F.  Jeffrey  and  Macallan, 

MaiTiage. — Isabella  Shillinglaw  brought  a  process  of  declarator  of  marriage  before  the 
Commissaries  of  Edinburgh,  against  William  M*Intosh,  writer  in  Peebles,  founding 
upon  a  promise  and  subsequent  cohabitation.  The  promise  was  instructed  by  the 
following  letter : — 

"Dear  Bell, — To  satisfy  your  scruples  as  to  my  love  for  you,  I  now  say  that 
it  is  my  intention  to  conclude  most  honourably  by  marriage,  but  that  only  when 
I  find  we  can  do  so  with  comfort ;  and  also  in  consideration  of  your  good  behaviour. — 
Your's,  ever,"  &c. 

The  Commissaries  held  this  letter,  together  with  the  subsequent  cohabitation,  which 
was  clearly  proved,  to  be  sufficient  to  constitute  a  marriage  between  the  parties ;  and 
decerned  in  terms  of  the  conclusions  of  the  summons.  And  a  bill  of  advocation  having 
been  presented  for  the  defender,  it  was  refused  unanimously  by  the  Court. 


No.  208.  L  Jurist  140.     11  March  1829.     1st  Div. 

D.  Wemyss,  W.S.,  Petitioner. — E.  Jaincsoii. 

Special  Powers  to  Curator  Bonis, — The  petitioner,  Mr.  Wemyss,  was  appointed 
curator  bonis  to  Mr.  Edmonstoune  of  Newton  in  1819.  As  part  of  Mr.  Edmonstoune's 
estate  consists  of  superiority,  and  as  some  of  the  properties  held  of  him  were  now  in 
non-entry,  Mr.  Wemyss  made  the  present  application  for  authority  to  give  entries  to  the 
vassals,  jjy  granting  charters  and  precepts  of  dare  constat,  and  all  other  deeds  necessary 
for  that  purpose.  From  the  circumstances  stated  in  the  petition,  the  Court  were  satis- 
fied of  the  propriety  and  necessity  of  conferring  upon  the  curator  the  special  powers 
prayed  for,  and  granted  the  desire  of  the  petition  accordingly. 


No.  213.  I.  Jurist  143.     10  March  1829.     2nd  Div. 

Whyte,  Pursuer. — Monro. 

Whyte,  Defender. — Pyper. 

Aliment, — ^The  pursuer,  who  was  upwards  of  70  years  of  age,  had  become  indigent  and 
unable  to  support  himself.  His  family  consisted  of  one  son  (the  defender)  and  three 
daughters.  The  defender,  who  was  married  and  had  four  children,  stated  himself  to 
be  tenant  of  a  farm,  the  rent  of  which  he  had  great  difficulty  in  paying,  and  could  do 
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so  only  with  the  assistance  of  his  father-in-law.  The  daughters  of  the  pursuer  were 
aU  married — were  all  older  than  the  defender,  and  all  in  flourishing  circumstances. 

The  present  action  was  directed  against  the  defender  only,  and  concluded  for  an 
aliment  of  L.60  per  annum  during  the  pursuer's  life,  or  until  he  could  support  himself 
without  the  assistance  of  his  son.  The  defences  were,  Ist^  An  offer  to  receive  the  pur- 
suer into  the  defender's  family ;  2<iZ^,  That  the  defender's  sisters  and  their  hushands, 
being  equally  liable  with  him  for  aliment  to  their  father,  ought  to  have  been  made 
parties  to  the  action ;  and  3dly,  That  the  defender  had  no  funds  out  of  which  any  sum 
of  money  in  name  of  aliment  to  his  father  could  be  awarded  against  him. 

On  advising  the  stunmons  and  defences,  the  Court  were  of  opinion  that  an  investiga- 
tion before  the  Sheriif  was  necessary,  in  order  to  ascertain  the  circumstances  of  the 
defender,  and  his  ability  to  pay  a  sum  of  aliment ;  but  their  Lordships  considered  that 
the  principle  of  decision  had  been  laid  down  in  the  case  of  Jackson,  1 7th  November 
1825,  when  it  was  found,  that,  although  a  father's  obligation  to  aliment  his  son  was 
discharged  by  an  offer  to  receive  him  into  his  family,  the  same  principle  would  not  apply 
to  the  case  of  an  indigent  parent.  Such  an  offer  by  a  son  could  not  relieve  him  of  his 
obligation  of  aliment,  except  in  cases  where  the  son  himself  could  show  an  inability  to 
pay  an  aliment  in  money. 

[144]  In  order  that  this  point  of  fact  might  be  ascertained,  the  Court  remitted  to 
the  Sheriff  of  Kincardineshire  to  inquire  forthwith  into  the  circumstances  and  situation 
of  the  parties ;  with  power  to  him  either  to  decern  against  the  defender  for  payment  to 
the  pursuer  of  a  sum  not  exceeding  L.  5  as  an  interim  aliment,  or  to  ordain  the  defender, 
in  the  meantime,  to  receive  the  pursuer  into  his  house,  and  to  aliment  him  along  with 
his  own  family,  according  as  the  said  Sheriff  may  judge  most  proper  in  the  circumstances 
of  the  case ;  the  proceedings  under  this  remit  to  be  reiX)rted  to  the  Court  quam  primum. 

[S.C.  7  S.  567.] 


No.  243.  I.  Jurist  177.     13  May  1829.     Lord  Cringletie. 

Lawson,  Pursuer. 
BowiB,  Defender. 

Bastard — Mode  of  attacMng  movealdes  of  deceased, — The  defenders  in  this  case  were 
alleged  vitious  intromitters  with  the  moveable  estate  of  a  bastard.  The  pursuer,  a  creditor 
of  the  bastard,  took  out  a  decree-dative,  and  thereupon  pursued  a  constitution  in  this  Court 
against  the  Officers  of  State,  qua  representatives  of  the  King,  as  idtimtis  hmres,  in  which 
action  he  obtained  and  extracted  a  decree  in  absence.  Having  then  confirmed  himself, 
he  brought  the  present  action  against  the  defenders,  as  intn>mitters  aforesaid ;  who 
pleaded,  as  a  dilatory  defence,  that  the  moveables  of  a  ])astard  could  not  be  taken  up  by 
any  one,  excepting  in  the  fonn  of  a  gift  from  the  Crown,  obtaineil  in  the  Court  of 
Exchequer ;  that,  therefore,  the  whole  measures  adopted  by  the  pursuer  were  inept  and 
void, — which  defence  the  Lord  ( )rdinary  sustained,  and  dismissed  the  action.  He  also 
found  expenses  due,  on  the  special  ground,  which  was  inserted  in  the  interlocutor,  that 
the  pursuer  would  be  entitled  to  reimburse  himself  out  of  the  estate  of  the  deceased, 
when  attached  in  the  regular  form. 


No.  249.  L  Jurist  178.     1  April  1829.     House  of  Lords. 

FiNLAYSON,  Pursuer. 
Pedie,  Defender. 

In  this  case  the  respondent  presented  a  petition  to  have  the  appeal  dismissed  as 
incompetent)  on  the  ground,  that  the  findings  complained  of  were  interlocutory,  and  not 
decrees  on  the  merits  of  the  cause.  The  following  were  the  terms  of  the  judgment  of 
the  Lord  Ordinary : 
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"  20th  January  1829. — Ordains  the  defender,  within  three  weeks  hence,  to  implement 
the  first  conclusion  of  the  libel,  by  granting  bond  as  therein  mentioned,  with  certification, 
if  he  fails,  that  decreet  of  removing  will  thereafter  be  pronoiuiced  in  terms  of  the  other 
conclusions  of  the  libel. '^ 

This  order  was  adhered  to  by  the  Inner-House,  who  remitted  to  the  Lord  Ordinary 
"  to  proceed  further  in  the  cause  as  he  shall  see  to  be  just."  The  respondent  contended, 
that  as  there  was  no  decerniture  in  these  interlocutors,  as  they  could  not  be  extracted 
for  execution,  as  they  were  ex  facie  of  a  preparatory  nature,  and  as  there  were  other 
conclusions  not  exhausted,  an  api>eal  from  them  was  incompetent.  But  the  Api^eal 
Committee,  under  the  direction  of  the  Lord  Chancellor,  held  that  the  judgment  l)elow 
fixed  a  certain  principle  in  the  cause ;  that  the  main  question  was, — Whether  the  bond 
should  be  granted  ?  and  this  question  being  decided  in  the  affirmative  by  the  judgment 
of  the  Lord  Ordinary,  which  was  adhered  to  on  review,  the  appeal  was  competent.  The 
respondent  contended  that  the  Court  of  Session  could  not  have  sustained  an  advocation 
from  a  judgment  of  an  Inferior  Court  in  the  same  terms  as  that  of  the  interlocutor  of 
the  Lord  Ordinary  in  this  case,  and  that  it  was  against  the  policy  of  the  law  of  1808, 
regarding  appeals,  to  allow  appeals  before  the  cause  was  exhausted,  except  on  leave 
being  granted,  or  a  difference  of  opinion  existing  among  the  Judges.  The  Lord  Chan- 
cellor held,  that  the  analogy  of  advocation  did  not  apply,  and  that,  agreeably  to  the 
liberal  interpretation  which  the  standing  orders  had  hitherto  received,  it  was  enough 
that  the  principle  which  must  rule  the  cause  was  determined. 

A  similar  judgment  was  pronoiuiced  in  the  case  of  Downe,  BeU  &  Co.  v.  The  Edin- 
burgh and  Leith  Shipping  Company,  by  Lord  Redesdale. 


No.  256.  I.  Jurist  183.     21  May  1829.     1st  Div.— Lord  Corehouse. 

Mrs.  Reaves,  Advocator. — M'NeilL 

Dykes,  Respondent. — CuningJiavie. 
Accounts — Auditor  poicer  to  increase  at  taxing. 

Mrs.  Reaves  having  become  possessed  of  considerable  property,  near  Hamilton,  by  her 
husband's  death,  in  August  1823,  employed  Dykes,  writer  in  Hamilton,  who  had  previ- 
ously acted  for  her  husband,  as  her  man  of  business.  Al)out  two  years  afterwanls,  Mrs. 
Reaves  removed  to  Glasgow,  and  entrusted  Mr.  Strong,  accountant  in  Glasgow,  with  the 
management  of  her  affairs,  to  whom  Dykes  forwarded,  in  February  1826,  his  account  of 
business  against  her.  A])out  a  month  afterwards,  Strong,  on  being  pressed  for  a  final 
settlement,  wrote  to  Dykes,  expressing  Mrs.  Reaves*  disapi)ointment  at  finding  herself  so 
much  in  his  debt,  and  proposing  to  submit  the  accomit  to  the  Auditor  of  the  Burgh 
Court  of  Glasgow.  In  answer.  Dykes  wrote  Strong,  consenting  to  the  submission,  on 
the  following  condition  : — 

"  As  I  did  not  anticipate  that  there  would  ever  be  any  challenge  to  these  accounts, 
but  expected  they  would  be  settled  at  once  and  without  trouble,  and  as  they  are,  in 
some  respects,  not  charged  so  high  as  the  regulations  admit,  I  must  insist  upon  likewise 
taking  the  benefit  of  any  reference  to  the  Auditor,  and  ^vill  make  out  a  new  accoimt,  to 
be  laid  before  him,  charged  in  as  exact  conformity  with  the  regulations  as  I  can,"  &c. 

To  this  communication,  Strong  answered,  that  he  would  not  agree  to  receive  any  new 
account,  and  that  Mrs.  Reaves  now  wished  to  refer  the  account  to  the  Auditor  of  the 
Sheriff  Court.  Upon  this.  Dykes  raised  an  action  against  Mrs.  Reaves  in  the  Sheriff 
Court,  concluding  for  jmyment  of  L.242,  13s.  lOd.  under  deduction  of  partial  payments, 
amounting  to  L.147,  19s.  4d.,  leaving  a  balance  of  L.95,  4s.  6d.  as  per  account  of  busi- 
ness produced  with  summons.  Mrs.  Reaves  met  the  action  by  producing  the  account 
originally  rendered  by  Dykes,  which  only  amounted  to  L.205,  12s.  2d,  under  deduction 
of  L.97,  9s.  4d.  of  partial  payments,  leaving  a  balance  of  L.58,  5s.  lOd.,  which  last 
account  foreclosed  him  from  making  a  larger  demand  against  her.  The  Sheriff'  pro- 
nounced an  interlocutor,  finding,  that  the  account  first  rendered  must  form  the  ground 
of  settlement  betwixt  the  parties,  and  remitting  it  to  the  Auditor  to  be  taxed  as  betwixt 
agent  and  client.     Mrs.  Reaves  petitioned  against  this  interlocutor  on  the  [184]  ground 
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that  the  account  first  rendered  was  not  libelled  on  in  the  summons.  But  the  Sheriff 
refused  the  petition,  holding  that  this  point  was  settled  by  the  case  of  Gordon  v.  Innes. 
The  Auditor  gave  in  a  special  report,  detailing  the  grounds  on  which  he  allowed  and 
disallowed  the  items.  The  amount  of  the  account  rendered  was  L.205,  12s.  2d.  includ- 
ing a  general  charge  for  agency  of  L.8,  8s.  This  charge  the  Auditor  disaUowed  in  that 
shape,  in  place  of  which  he  filled  up,  according  to  the  regulations,  articles  for  letters  written 
and  attendances,  which  had  been  left  blank  in  the  accoimt.  The  result  of  the  audit  was 
an  increase  to  the  charges  in  the  account  of  L.15,  16s.  lid.  sterling.  Mrs.  Heaves 
lodged  objections  to  the  report,  in  which  she  denied  that  the  Auditor  had  any  power  to 
increase  the  charges,  or  to  supply  any  omissions  in  the  account  rendered.  The  Sheriff 
pronounced  an  interlocutor,  May  21,  1827,  finding, 

"  In  respect  that  it  formed  part  of  the  Auditor's  duty,  under  the  remit,  not  only  to 
tax  off  or  reduce  articles  which  appeared  to  be  improperly  charged,  but  also  to  increase 
and  insert  charges  for  articles  which  he  considered  understated,  not  filled  up,  or  altogether 
omitted ;  approves  of  the  principle  on  those  points  on  which  the  Auditor  has  taxed  and 
reported  on  said  account." 

And  by  another  interlocutor  (March  14,  1827),  the  Sheriff  approved  of  the  report,  and 
decerned  for  L.75,  is.  3d.,  but  found  expenses  due  to  neither  party.  Against  this 
judgment  Mrs.  Beaves  brought  the  present  bill  of  advocation,  in  which  she  maintained, — 
1.  That  it  was  incompetent  to  sustain  ai;iy  claim  under  the  first  account,  that  account 
not  having  been  libelled  on.  II.  That  the  judgments  of  the  Sheriff  approving  the 
Auditor's  report,  were  directly  at  variance  with  the  previous  interlocutor  of  19th  July 
1826,  in  which  he  found  that  it  was  incompetent  for  the  respondent  (Dykes)  to  increase 
his  charges.  III.  That  it  was  tUtra  vires  of  the  Auditor  "  to  increase  and  to  add."  To 
these  reasons,  it  was  answered, — I.  That  it  was  competent  to  remit  the  account  produced 
by  the  advocator^  toi  the  purpose  of  the  Auditor  ascertaining,  by  an  examination  of  it, 
as  explained  by  the  statements  of  parties,  the  just  amount  of  the  debt  claimed  by  the 
Tesjwndent.  II.  and  III.  reasons  were  denied.  The  Lord  Ordinary,  26th  February 
1829,  pronounced  an  interlocutor,  in  which  his  Lordship 

**  Advocates  the  cause,  sustains  the  reasons  of  advocation,  alters  the  interlocutor  of 
the  Sheriff,  and  finds  the  advocator  is  only  liable  for  the  balance  on  the  account  remitted 
to  the  Auditor  in  the  Inferior  Court,  being  L.58,  5s.  lOd.,  and  decerns  against  her 
therefor  accordingly ;  but  finds  expenses  due  to  neither  party." 

Dykes  reclaimed  against  this  interlocutor,  when 

Lord  Graigie  observed  that  the  first  account  had  apparently  been  understated,  in  the 
expectation  that  it  would  be  paid  without  trouble  or  expense.  But  it  was  objected  to  by 
the  advocator,  and  his  Lordship  thought,  that  where  one  party  objects,  the  other  must 
be  allowed  to  object  also. 

Lord  Gillies  agreed  with  Lord  Craigie  on  the  general  principle.  "  If  you  ask  equity, 
you  must  give  equity."  At  the  same  time  the  Sheriff's  interlocutor  of  19th  July  1826, 
his  Lordship  thought,  stood  a  little  in  the  way  of  his  subsequent  judgments.  But  still, 
when  the  respondent  presented  his  first  account  he  might  consider  himself  bound  to 
stand  by  the  amount,  but  not  by  the  items.  The  interlocutor  should  be  altered.  The 
Court  accordingly  altered  the  interlocutor  of  the  Lord  Ordinary,  repelled  the  reasons  of 
advocation,  and  found  the  advocator  liable  in  expenses. 

Advocator's  authorities. — Gordon  v.  Innes,  16th  May  1826,  Shaw  and  Dunlop. 
Respondent's  authorities. — Duke  of  Queensberry's  Executors  v,  Tait,  5th  July  1825, 
Shaw  and  Dunlop.     Gordon  v.  Innes,  do. 

[S.C.  7  S.  632.] 


No.  278.  I.  Jurist  201.     27  May  1829.     1st.  Div. 

Mrs.  Craig  or  Thomson,  Petitioner  for  Sequestration  and  Interdict. 

Sequestraiion  of  Children^  and  removal  from  Father's  custody. 

This  was  a  petition  at  the  instance  of  Mrs.  Thomson,  spouse  of  Andrew  Thomson, 
merchant  in  Glasgow,  in  which  the  complainer  averred,  that,  vx  consequence  of  the 
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No.  105.  I.  Jurist  61.     6  Feb.  1829.     Lord  Corehouse. 

Marshall  and  Son,  Pursuers. — John  Cuninghame, 
William  Galloway,  Defender. — Bobert  Rdbei-tson. 

Process — Interdicton. — An  action  having  been  brought  by  Marshall  and  Son  against 
Galloway,  for  payment  of  an  account,  he  pleaded,  as  a  preliminary  defence,  that,  in 
1816,  he  had  put  himself  mider  interdictors,  who  had  managed  his  affairs  ever  since, 
and  that  the  surviving  interdictor  had  not  been  called ;  but  the  Lord  Ordinary  repelled 
the  defence,  in  respect  that  interdictions  apply  only  to  heritable  subjects — and  that  the 
present  action  contained  merely  a  conclusion  for  payment.  His  Lordship  observed, 
that  if  a  curator  bonis  was  appointed,  he  might  be  sisted. 


No.  112.         I.  Jurist  65.     10  Feb.  1829.     Ist  Div.— Lord  Corehouse. 

James  and  Frederick  Lawsons,  Suspenders. — Dean  of  Faculty,  Pyper. 
Patrick  Murray,  Esq.,  Charger. — Solicitor-General  Smythe. 

Proof — Reference  to  Oath, — Mr.  Murray  granted  (1797)  a  lease  of  the  farm  of 
Brydieston,  for  19  years,  in  favour  of  Alexander  Lawson,  whom  failing  by  decease, 
of  his  second  and  third  sons  (the  suspenders).  The  lease  contained  the  following 
provision : — 

"And  with  regard  to  the  mill  of  Brydieston,  machinery  thereof,  miller's  house, 
and  other  houses  upon  the  nether  farm,  lately  occupied  by  the  said  Andrew  Dalgairns, 
as  they  have  already  been  delivered  over  to  the  said  Alexander  Lawson,  by  the 
appreciation  of  tradesmen  mutually  chosen,  and  valued  by  them  at  the  sum  of 
L.28,  16s.  sterling;  so  the  said  Alexander  Lawson,  and  the  said  Frederick  and 
James  Lawson,  are  hereby  expressly  taken  bound  to  maintain  and  keep  these 
subjects  in  repair  during  the  tack ;  and  it  is  stipulated,  that  at  the  expiry  thereof, 
they  shall  be  again  appraised  and  valued  by  persons  mutually  chosen;  and  if  the 
valuation  at  the  expiry  shall  fall  short  of  the  aforesaid  valuation  at  t^e  entry,  the 
tenant  shall  be  bound  to  pay  the  short-coming  or  deficiency  to  the  proprietor ;  and  in 
case  the  valuation  at  the  expiry  shall  exceed  the  aforesaid  valuation  at  the  tenant's 
entry,  the  tenant  shall  have  a  claim  on  the  proprietor  for  such  meliorations,  as  the 
same  shall,  in  that  manner,  be  ascertained." 

The  suspenders  subsequently  acquired  a  conveyance  from  their  father  of  his  right 
under  this  lease.  When  the  lease  expired  in  1815,  a  valuation  of  the  subjects  recited 
in  the  above  clause  was  duly  made,  in  order  to  swcertain  the  mutual  claims  of  the  land- 
lord and  tenants.  In  this  valuation  were  included  the  mill  and  machinery  of  Brydie- 
ston, to  which  the  landlord  objected,  upon  the  plea,  that  they  had  been  inserted  per 
incuriam  by  his  agent  in  the  original  valuation,  and  were  not  intended  or  understood 
by  the  parties  to  be  included.  The  suspenders,  however,  conceiving  that  these  subjects 
were  originally  included,  and  that  their  claims  under  the  second  valuation,  and  a  claim 
of  damage  against  the  landlord,  for  improper  interference  with  the  cultivation  of  the 
farm  during  the  last  year  of  the  lease,  more  than  extinguished  the  landlord's  claims, 
refused  accordingly  to  pay  the  last  year's  rent ;  upon  which  the  landlord  recorded  the 
tack,  and  charged  them  upon  it.  A  suspension  of  the  charge  was  brought  by  the 
tenants,  upon  the  groimd  of  their  counter-claims.  They  further  pleaded,  that  the 
original  tack  being  a  probative  deed,  furnished  legal  proof  of  the  intention  of  the  parties 
to  include  the  mill  and  machinery  in  the  valuation,  and  that  the  charger  having  per- 
mitted them  to  possess  during  the  lease,  without  impugning  the  provisions  in  it,  was 
now  barred  from  objecting.  The  charger  oflTered  to  prove,  by  parole  testimony,  that 
the  mill  and  machinery  were  not  intended  to  be  included  in  the  original  valuation. 
This  mode  of  proof  was  allowed  by  Lord  Ordinary,  AUoway,  but  afterwards  disallowed 
by  the  Court.  Upon  this,  the  charger  proposed  a  reference  to  the  suspenders'  oath,  and 
gave  in  two  minutes  of  reference,  which  were  refused  as  incompetent;  and,  upon 
presenting  a  third  minute,  in  the  following  terms,  "  Refers  to  the  oath  of  the  suspenders, 
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whether  the  sum  of  L.81,  9s.  8d.  claimed  on  account  of  meliorations,  is  justly  due," 
which  was  still  objected  to  by  the  suspenders  as  incompetent:  The  Lord  Ordinary 
ordered  cases  to  the  Inner-House,  accompanying  his  interlocutor  with  the  following : 

"  Note. — ^As  this  case  has  been  repeatedly  under  the  consideration  of  the  Inner- 
House,  it  seems  expedient  that  the  terms  of  the  reference  should  be  adjusted  there,  with 
a  view  to  save  expense  to  the  parties,  and  to  afford  an  opportunity  of  laying  down  a 
general  rule  of  law  on  a  point  very  imi)erfectly  treated  in  the  books.  A  reference  is 
not  necessarily  objectionable,  because  it  involves  a  question  of  law,  for  law  cannot 
always  be  separated  from  fact,  l)efore  a  proof,  as  long  experience  has  shewn.  But  the 
party  to  whom  a  reference  is  made,  seems  entitled  to  insist  that  the  separation  shall  be 
made,  in  so  far  as  it  can  be  clearly  done,  that  he  may  not  be  called  upon  to  give  an 
opinion  on  what  he  is  not  supposed  to  imderstand.  In  the  present  case,  the  proper 
reference  appears  to  be,  what  was  the  actual  agreement  of  the  parties  with  regard  to 
the  mill  and  houses  upon  the  farm  ?  and  whether  that  agreement  is  not  erroneously 
stated  in  the  written  lease  1 " 

Upon  advising  the  cases  of  the  parties,  it  was  maintained  for  the  charger,  that^  in 
addition  to  the  general  reference  as  to  the  debt  on  accoimt  of  meliorations,  there  should 
also  be  a  special  reference  as  to  whether  the  mill,  &c.  was  included  in  the  original 
valuation.  The  suspenders  objected  to  this  addition,  on  the  plea  that  the  general 
reference,  if  competent  (which  they  denied),  would  of  itself  exhaust  the  cause. 

[66]  Lord  Gillies  thought  the  reference  proposed  by  the  Lord  Ordinary  was  competent 
and  sufficient,  and  could  be  made  to  include,  imder  it,  the  special  reference  as  to 
the  mills,  &c. 

The  other  Judges  concurred,  and  accordingly  remitted  the  cause  to  the  Lord 
Ordinary  to  adjust  the  terms  of  the  reference  to  oath,  agreeably  to  his  own  note  there- 
upon, and  to  proceed  further  in  the  cause  as  accords,  and  reserved  the  question  of 
expenses. 

No.  114.       L  Jurist  66.     10  Feb.  1829.     Ist  Div.— Lord  Meadowbank. 

Low,  Advocator. — Solidtor-Oeneral,  leaves. 
Patkrson,  Eespondent. — BtUfier/wd,  George  Dundas. 

CorUract. — Colonel  Paterson  (respondent),  acting  for  himself  and  the  other  heritors 
of  the  parish  of  Longforgan,  who  had  agreed  to  build  a  new  manse  and  offices  in  the 
said  parish,  entered  into  a  contract  with  Baird,  mason  in  Errol,  and  others,  to  have  the 
mason,  wright,  slater,  plaster,  and  smith- work  performed  for  L.920.  Baird  employed, 
or  recommended,  sub-contractors  for  these  different  kinds  of  work, — some  of  whom, 
doubtful  of  Baird  as  a  security  for  their  payment,  thought  it  necessary  to  enter  directly 
into  an  arrangement  with  the  respondent  (Paterson),  to  whom  they  presented  their 
estimates,  and  got  them  approved  of.  Among  these,  the  advocator  (Low)  contracted 
for  the  plaster- work,  and  received  from  the  respondent  L.40  in  part  payment.  Upon 
finishing  the  work,  he  demanded  L.20  more,  alleging  that  he  had  contracted  with  the 
respondent f  to  complete  it  for  L.60.  This  demand  being  refused,  an  action  for  the 
amount  was  raised  by  the  advocator  before  the  Sheriff  Court  of  Pertli,  in  which  the 
respondent  pleaded  in  defence — 1st,  That  the  advocator  was  merely  a  sub-contractor 
under  Baird,  who  had  agreed  with  the  heritors  to  get  the  plaster-work  done  for  L.50 ; — 
2(2,  That,  supposing  the  advocator  had  a  right  to  pursue  the  action,  it  was  unfair  to 
single  out  the  respondent  from  among  the  heritors,  and  make  him  liable  for  the  whole 
sum,  when  he  had  merely  acted  as  treasurer  for  the  other  heritors. — The  Sheriff- 
substitute,  after  allowing  both  parties  a  proof,  found  (July  1826)  that  Baird  was  the 
person  who  contracted  with  the  heritors  for  the  whole  work  of  the  manse ;  that  Low 
must  be  held  to  have  done  the  plaster-work  by  sub-contract  with  Baird,  since  he  had 
failed  to  instruct  any  bargain  with  the  respondent ;  and  therefore  sustained  the  defences, 
assoilzied  the  defender,  and  decerned,  with  L.3,  14s.  of  expenses.  To  this  interlocutor 
the  Sheriff-depute  adhered  (January  1827).  An  advocation  of  these  judgments,  at 
Low's  instance,  having  come  before  the  Lord  Ordinary,  his  Lordship  pronounced  (July 
1828)  the  following  interlocutor : — 

"  Ist  JtUy  1828. — ^The  Lord  Ordinary  having  heard  parties'  procurators,  and  con- 
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objected  that  the  triennial  prescription  had  run.  Thereafter,  the  constitution  and 
existence  of  the  debt  were  referred  to  the  defender's  oath.  The  defender  deponed,  that 
he  imderstood  that  the  debt  was  settled  by  a  payment  made  to  the  pursuer  of  L.5, 
which  he  agreed  to  accept  of  in  full  of  his  demand. 

On  advising  the  case,  the  Lord  Ordinary,  27th  May  1828,  pronounced  this 
interlocutor : — 

"  The  Lord  Ordinary  having  resumed  consideration  of  this  process,  and  advised  the 
same  with  the  oath  of  the  defender,  emitted  in  consequence  of  the  pursuer's  reference 
thereto,  Finds  the  same  negative,  of  new  sustains  the  defence  of  prescription,  assoilzies 
the  defender  from  the  conclusions  of  the  action,  and  finds  him  entitled  to  expenses,  &c." 

[302]  This  judgment  the  pursuer  submitted  to  the  review  of  the  Goiu't,  and  craved 
their  Lordships  to  find,  that  the  admissions  in  the  defender's  oath  were  sufficient  to  take 
off  the  presumption  of  law,  arising  from  the  debt  sued  for  having  undergone  the  triennial 
prescription,  and  that  the  quality  adjected  to  that  oath,  respecting  the  debt  having  been 
settled  by  compromise,  was  an  extrinsive  quality,  as  not  being  the  natural  extinction  of 
the  debt  in  terminis  of  the  original  obligation. 

On  advising  the  reclaiming  note, 

Lord  Glenlee  remarked,  that  the  oath  was  not  conclusive  hoe  statu,  either  one  way 
or  the  other ;  and  that  where  the  oath  was  not  sufficiently  explicit  in  any  point,  the 
remedy  consisted  in  a  new  deposition. 

Lord  Pitmilly  also  tliought  that  the  party  should  be  re-examined.  The  essential 
question,  whether  the  debt  was  resting-owing,  had  not  been  put ;  this  was  plain  from 
the  Lord  Ordinary's  interlocutor.  There  was  no  reference  in  the  minute  as  to  the  con- 
stitution of  the  debt,  and,  undoubtedly  the  question  of  resting-owing  ought  to  have 
been  put. 

The  Lord  Justice-Clerk  had  no  objection  to  a  re-examination ;  this  was  proper  as  a 
precedent  for  similar  cases.  This  was  not  the  first  instance  where,  instead  of  putting  a 
direct  question,  a  number  of  general  questions  hati  been  put,  and  then  a  doubt  was 
raised  as  to  the  import  of  the  oath.  The  party  was  certainly  bound  to  put  the  direct 
question.  No  doubt  he  might  also  put  all  other  pertinent  interrogatories  which  might 
have  been  allowed. 

In  this  case,  after  voluminous  papers  and  correspondence,  the  Lord  Ordinary,  in 
March  1827,  sustained  the  defence  of  prescription  ;  therefore,  that  put  an  end  to  all  that 
evidence.  It  was  quite  proper  to  allow  a  re-examination ;  the  direct  question  must  be 
put ;  and  if  any  explanations  are  given  along  with  the  answers,  the  Court  will  judge 
whether  they  are  or  are  not  extrinsic. 

The  Court,  in  respect  the  minute  of  reference  was  not  exhausted  by  the  deposi- 
tion, remitted  to  the  same  commissioner  to  re-examine  the  defender. 

[S.C.  1  D.  &  A.  218.] 


No.  400.  I.  Jurist  302.     23  June  1829.     Lord  Cringletie. 

Clark,  Pursuer. —  ConnelL 

M'Ilwhannel  and  Others,  Defenders. — Jameson  and  A.  APNeill. 

Process— Diet  of  Compearance — Married  Woman. — 1.  Objection  that  defenders  were 
cited  to  appear  on  Monday,  repelled.  2.  Where  a  married  woman  has  been  called  as 
a  defender,  and  lier  husband  for  his  own  interest,  it  is  not  necessary  that  an  adminis- 
trator-at-law  should  be  also  called  for  the  wife. 

To  this  action,  which  was  directed  against  Mr.  and  Mrs.  M*Ilwhannel,  and  John 
Bellenden,  their  son,  as  defenders,  two  dilatory  defences  were  stated.  1st,  No  process, 
in  respect  the  diet  of  compearance  to  which  the  defenders  had  been  cited,  fell  upon  a 
Monday,  when  the  Court  does  not  meet  and  has  no  power  to  meet ;  and,  2d,  That  the 
action  was  inept  as  against  Mrs.  M*Ilwhannel,  she  being  a  married  woman,  and  no 
administrator  being  called  to  attend  to  her  interests.  That  although  her  husband  had 
been  called,  it  was  merely  for  his  own  interest,  and  not  as  administrator  for  his  wife. 
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The  Lord  Ordinary  repelled  both  defences,  holding,  with  regard  to  the  first,  that  the 
citation  was  competent,  especially  as  Monday  is  the  day  upon  which  summonses  are 
lodged  in  Court,  to  be  seen  by  defenders ;  and  as  to  the  second,  his  Lordship  thought  it 
was  impossible  to  sustain  it  when  [303]  both  husband  and  wife  were  actually  called  as 
parties  to  the  action. 

No.  436.  I.  Jurist  334.     2  July  1829.     Lord  Newton. 

Smith,  Pursuer. — Baird. 

Drummond,  Defender. — M'Doncdd. 

A  husband  called  for  his  interest  in  an  action  against  his  wife,  not  entitled  to  be 
assoilzied  de  piano  on  the  death  of  his  wife. 

This  was  an  action  against  the  defenders,  as  vitious  intromitters  with  the  means  and 
estate  of  a  p)erson  deceased  ;  and  one  of  the  defenders  was  a  married  woman,  whose 
husband  had  been  called  for  his  interest  in  the  usual  form.  The  wife  having  died,  the 
Lord  Ordinary  was  now  moved  to  assoilzie  the  husband  on  the  ground  that  his  interest 
in  the  case  had  terminated.  This  motion  was  refused  in  hoc  statu,  till  the  representa- 
tives of  the  wife  should  be  called  in  a  supplementary  action,  as,  after  discussing  these 
parties,  it  might  be  necessary  still  to  proceed  against  the  husband  as  lucraius  by  the 
marriage. 

No.  526.  IL  Jurist  45.     25  Nov.  1829.     Lord  Mackenzie. 

Hamilton,  Pursuer. — Maitland, 

M'Ghie.  Defender.— Z>.  MNeilL 

A   person   granting  an   unstamped   gratuitous   obligation   must    pay   the   expense   of 
stamping  it. 

In  this  case,  the  defender  had  granted  an  unstamped  gratuitous  obligation ;  and  an 
action  having  been  raised  for  implement  of  it,  the  Court,  ex  propria  motUy  ordered  it  to 
be  stamped.  The  pursuer  was  ultimately  successful  in  the  action,  and  found  entitled  to 
expenses.  At  taxing  these  expenses,  the  Auditor  struck  off  the  expense  of  stamping. 
The  point  was  then  brought  before  the  Lord  Ordinary ;  when  the  defender  pleaded — 
That,  as  the  deed  was  gratuitous,  he  was  not  bound  to  be  at  the  expense  of  stamping  it ; 
but  his  Lordship  held,  that,  as  stamping  was  necessary  to  render  the  deed  effectual,  the 
defender  was  bound  to  pay  the  expense  of  getting  that  done. 


No.  561.  IL  Jurist  73.     27  Nov.  1829.     2nd  Div.— Lord  Medwyn. 

Mrs.  Eymer  or  Faulds,  Pursuer. — Bohert  Bell 
Baird,  &c.,  Defenders. — Cvninghame, 

Arrestment. — An  arresting  creditor  held  entitled  to  demand,  that  sums  expended  by 
her,  in  order  to  relieve  the  property,  of  which  the  rents  are  arrested,  of  i)referal)le 
and  necessary  burdens,  shall  be  repaid  her,  so  as  to  keep  her  security  entire  on  the 
whole  rents  arrested. 

This  was  a  process  of  multiplepoinding,  which  involved  chiefly  matters  of  accounting. 
But  it  appeared  that  Mrs.  Faulds,  after  arresting  three  half-year's  rents,  payable  to  Mr. 
Rymer,  of  Cliftonhill,  the  common  debtor,  at  Martinmas  1822,  at  Whitsunday  1823 
and  Martinmas  1824,  had  paid  up  a  business-account  due  by  Mr.  Rymer  to  Mr.  Mack, 
in  order  to  relieve  the  title-deeds  of  the  subjects  from  the  hypothec  of  the  latter,  and 
had  also  satisfied  a  claim  of  non-entry,  at  the  instance  of  the  Magistrates  of  Edinburgh, 
the  superiors  of  the  property.  The  Court  thought  her  entitled  to  a  preference  for 
separate  repayment  of  these  necessary  expenses,  leaving  her  security  over  tlie  three 
terms  of  rent  entire. 
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No.  582.  II.  Jurist  96.     11  Dec.  1829.     Lord  Fullerton. 

M'Lagan,  Pursuer. — Ivory. 

Wallace,  Defender. 

Curator  ad  litem. — Where  no  appearance  was  made  for  a  minor  defender,  and  the 
adverse  party  craved  a  curator  ad  litem  should  be  appointed — such  motion  held 
incompetent. 

M*Lagan  brought  an  adjudication  against  Wallace,  a  minor,  and  his  curators.  No 
appearance  was  made  for  the  defender,  and  the  pursuer  moved  the  Lord  Ordinary  to 
appoint  a  curator  ad  litem,  in  respect,  that,  if  he  proceeded  to  take  decree  without  such 
an  appointment,  it  was  liable  to  be  opened  up  as  in  dbseTice. 

Sniclair  v.  Stark,  15th  January  1828;  Dick  v.  M^Ilwham,  15th  May  1828;  Shaw  & 
Dunlop. 

Lord  Fullerton  pronoimced  this  interlocutor : — 

"  Having  heard  the  Coiuisel  for  the  pursuer  upon  a  motion  for  the  appointment  of  a 
curator  ad  litem  to  the  minor  defender,  In  respect  no  person  appears  on  behalf  of  the 
minor  defender,  to  state  he  wishes  to  appear;  and,  in  respect  of  the  judgment  pro- 
nounced by  the  Court,  in  the  case  of  Sinclair  v.  Stark,  15th  January  1828,  refuses  the 
motion." 
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Lord  Forbes,  Pursuer. — Cocklyii7*n,  Maitland. 

Leys,  Mason  &  Co.,  Defenders. — Solicitor-General,  A.  Anderson, 

Diligence  against  havers. — ^A  haver  must  refresh  his  memory  by  recent  inspection  of 
papers,  with  a  special  view  to  liis  deposition,  in  order  to  qualify  himself  either  to 
state  on  oath  that  they  do  not  refer  to  the  matter  in  dispute,  or  to  object  that  they 
are  of  a  confidential  nature. 

Mr.  Cranstoun  being  examined  as  a  haver  luider  a  diligence,  "  reserving  all  special 
objections  before  the  Commissioner ; "  and  being  interrogated,  whether  or  not  he  was  in 
possession  of  certain  papers,  which  it  was  admitted  were  of  a  confidential  character? 
stated  that  he  was ;  but  that,  although  he  had  aiot  looked  at  them  with  reference  to  his 
examination,  stiU,  from  his  recollection  of  their  contents,  he  knew  that  they  had  no 
reference  to  the  matter  at  issue.  On  this  it  was  argued,  that  having  taken  no  special 
objection,  but  on  the  contrary  having  answered  the  question  the  haver  was  not  entitled 
to  give  so  vague  an  answer,  and  must  bring  forward  and  look  over  the  papers  with  care, 
and  with  an  express  view  to  the  interrogatory,  in  order  to  be  able  to  give  a  specific 
answer  to  it.  On  the  other  hand,  it  was  maintained,  that  the  demand  made  was  truly 
an  attempt  by  one  party  to  prove  his  case  by  the  private  papers  of  his  oi)ponent,  to  the 
use  of  which  he  bad  no  right  by  contract  or  otherwise,  a  demand  just  of  that  sweei)ing 
character  at  which  the  reservation  struck,  and  one  with  which,  in  its  literal  meaning,  it 
were  in  the  highest  degree  unreasonable  to  urge  compliance ;  and  that  the  deponent  had 
made  a'  special  objection,  from  the  knowledge  which  he  swore  that  he  had  regarding 
the  import  of  the  documents. 

The  Lord  Chief  Commissioner  thought  it  right  that  Mr.  Cranstoun  should  put 
himself  in  a  condition  to  give  a  more  explicit  answer  than  he  would  give  to  any  inquirer, 
and  should  refresh  his  memory,  with  a  view  to  his  examination.  His  objection,  as  to 
the  confidential  nature  of  the  documents,  would  remain  entire  d^^iw^i  prodiLction  of 
papers  which  he  might  admit  himself  to  have;  and,  although  produced,  they  may  be 
kept  sealed. 

[S.C.  5  Mur.  289.] 
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No.  581.       XL  Jurist  117.     18  Dec.  1829.     1st  Div.— Loni  Meadowbank. 

Margaret  Thomson,  Pursuer. — Jameson^  Dunbar. 

Andrew  Thomson,  Defender. — Keay,  Ivory. 

Bond  of  Provision — Campensation — Aliment — Ids  alibi  pendens. — [118]  Held,  that  the 
claiin  of  a  younger  child,  under  her  father's  bond  of  provision,  against  his  son  and 
representative,  was  not  compensated  by  maintenance  in  the  son's  house  for  12 
years,  during  which  time  she  worked  as  his  farm-servant — nor  by  the  rent  of  a  house 
belonging  to  the  son,  occupied  by  the  said  younger  child  for  eight  years  upon  a  verbal 
agreement,  during  which  time  she  occasionally  assisted  in  the  son's  farm  work. — ^Also, 
held  that  a  depending  action  before  the  Commissaries,  raised  by  a  sister  against  her 
brother,  as  representing  their  father,  for  exhibition  of  all  dee<ls  and  settlements  in 
favour  of  the  defender,  and  for  payment  to  the  pursuer  of  such  sums  as  were  due  to 
her  under  said  deeds,  does  not  form  a  lis  alibi  pendens  to  exclude  action  in  this  Court 
against  the  same  defender,  for  payment  of  a  sum  contained  in  a  bond  of  provision  in 
favour  of  the  said  pursuer. 

On  7th  October  1779,  Mathew  Thomson,  father  of  the  pursuer  and  defender, 
executed  a  bond  of  provision  in  favour  of  his  children,  whereby  he  bound  and  obliged 
himself,  his  heirs,  successors,  &c.  inter  alia,  to  pay  to  the  pursuer  the  sum  of  500  merks 
Scots,  at  the  term  of  Whitsunday  or  Martinmas  after  she  should  arrive  at  the  age  of 
twenty-one,  which  she  did  in  1787.  For  payment  of  this  provision,  with  interest,  from 
the  time  it  fell  due,  the  pursuer  brought  the  present  action  against  the  defender,  as  the 
heir  and  representative  of  his  father.  In  defence,  it  was  pleaded — I.  That  the  action 
was  incompetent,  in  respect  of  lis  alilri  pendens  by  an  action  raised  in  the  Commissary 
Court  of  Hamilton  by  the  pursuer,  in  1805,  against  the  defender,  concluding  for  the 
said  provision,  and  still  undisposed  of. — II.  That  the  claim  was  compensated  and 
extinguished  by  aliment  allowed  to  the  pursuer  for  12  years  after  her  father's  death,  by 
furniture,  clothes,  &c.  given  to  her  by  the  defender  at  her  marriage,  about  28  years 
ago;  and  by  the  rent  of  a  house  (at  L.3  per  annum),  belonging  to  the  defender, 
occupied  by  the  pursuer  and  her  husband  for  eight  years  preceding  the  present  action. 

Answered  for  the  pursuer — I.  The  action  in  the  Commissary  Court  was  brought  for 
exhibition  of  a  supposed  deed  of  settlement  by  the  pursuer's  father,  in  favour  of  the 
defender,  and  for  payment  of  any  i)rovision  in  favour  of  the  pursuer  contained  therein ; 
and  failing  such  exhibition,  for  payment  of  L.250  sterling;  whereas  the  i)resent  action 
is  raised  for  payment  of  a  specific  sum  contained  in  a  bond  of  provision  infavtmr  qf  ihe 
pursuer. — II.  The  pursuer's  maintenance  was  more  than  compensated  by  her  services  as 
a  farm-servant,  which  partly  enabled  the  defender  to  clear  his  property  of  incum])rances. 
No  furniture,  clothes,  or  other  furnishings  were  supplied  to  the  pursuer  by  the  di^ftnider, 
nor  are  any  such  vouched,  and  the  rent  of  the  house  occui)ieil  by  her  and  her  husband 
was  compensated  by  their  labour  on  the  defender's  farm  during  harvest,  seed  and  liay 
time ;  these  counter-claims  being,  besides,  prescribed  and  Uliquid. 

The  Lord  Ordinary,  on  16th  June  1829, 

"  Repelled  the  whole  defences  pleaded  for  the  defender,  and  decerned  against  him  for 
payment  of  the  principal  sum,  and  interest  thereof,  as  libelled,  and  found  him  also  liable 
in  expenses." 

Against  this  interlocutor  the  defender  having  presented  a  reclaiming  note,  the  Court 
adhered  to  the  Lord  Ordinary's  interlocutor,  reserving  to  the  parties  all  claims  for  rent, 
&c.  and  the  defences  thereagainst,  as  accords. 

[S.C.  8  S.  267.] 


20  STEWART  V.    FRASBR.  IL  Jmiit  18S». 

No.  612.  II.  Jurist  143.     23  Dec.  1829.     Jury  Court. 

Stewart  of  Camousie,  Pursuer. — Solieitor-General,  Dean  of  Faculty,  Jam^  Keay, 

and  Henry  Cockbum. 

Fraser  of  Belladrum,  Defender. — Andreio  Skene,  William  Buchanan,  and 

Patrick  Eobertson. 

Proof — Circumstances  in  which, — Held  incompetent  to  prove  a  fact  by  parole  proof, 
which  might  have  been  instructed  by  written  evidence  in  the  possession  of  the  person 
wishing  to  prove. 

In  the  year  1826,  the  pursuer  purchased  the  estate  of  Belladrum  from  the  defender, 
at  the  price  of  L.  80, 000,  and  a  regular  minute  and  contract  of  agreement  was  executed 
by  the  parties  at  the  time.  Of  this  contract  the  pursuer  brought  an  action  of  reduction, 
on  the  ground  that  he  had  made  tlie  purchase  upon  the  faith  of  a  note  of  particulars, 
minutely  describing  the  extent  of  the  arable  land,  and  of  the  woodland, — the  annual 
value  of  the  thinnings  of  the  wood,  and  the  rental  of  the  property :  That,  upon  sur- 
veying the  estate,  he  discovered  the  note  of  particulars  to  be  inaccurate,  there  being  a 
great  deficiency  in  the  number  of  the  arable  acres,  the  extent  of  the  woodland,  and  in 
the  annual  produce  of  the  wood.     The  following  ivsaues  were  sent  to  the  Jury  : — 

"  WHiether,  during  the  summer  and  autumn  of  the  year  1826,  and  at  what  time  in 
that  period,  the  pursuer  agreed  to  purchase  from  the  defender  the  estate  of  Belladrum, 
and  to  pay  for  the  same  the  sum  of  L. 80, 000 1 

"  Wliether  the  pursuer  was  induced,  by  the  misrepresentation  of  the  defender,  in 
regard  to  said  estate,  to  enter  mto  the  said  agreement  1 " 

In  the  course  of  the  trial,  the  defender  proposed  to  ask  Mr.  Fraser,  a  witness, 
whether  a  pstrt  of  the  estate  had  been  sold  to  Mr.  Fraser  of  Lovat,  subsequent  to  the 
year  1798.  To  this  it  was  objected,  that  it  was  incompetent  to  prove  such  a  fact  by 
parole  evidence,  and  that  the  only  admissible  evidence  was  the  disposition  of  the 
property,  which  the  defender  ought  to  have  produced,  if  he  meant  to  establish  the  fact. 

The  Court  sustained  the  objection,  holding  it  incompetent  to  prove  a  fact  of  this 
description  by  parole  evidence,  which  might,  after  all,  turn  out  to  be  contradicted  by  the 
\vritten  doctmient. 

The  Jury  found  a  verdict  for  the  defender  on  both  issues. 


No.  635.  II.  Jurist  159.     7  Jan.  1830.     Jury  Court. 

Jamieson,  Pursuer. — Jo,  A,  Afurray  and  Pypcr. 

Main,  &c,,  Defenders. — Cockbum  and 

AsMLvXt  and  wrojigous  imprisonment. — In  an  action  of  damages  for  assault — Held,  that  it 
is  competent  for  the  defender  to  adduce  evidence  of  the  pursuer's  general  bad 
character. 

This  was  an  action  of  damages,  raised  on  the  allegation  that  the  defenders  had 
barbarously  assaulted,  violently  arrested,  and,  without  warrant,  illegally  im])ri8oned  the 
I)ursuer.  The  defence  was, — The  pursuer,  in  a  state  of  furious  intoxication,  was  riotous, 
and  had  threatened  and  endangered  the  lives  and  safety  of  his  wife  and  neighbours. 
That,  for  this  breach  of  the  peace,  he  was  legally  arrested  and  committed  to  jail.  The 
issiLes  were, — 

"  1h^,  Wliether  the  defenders,  or  any  of  them,  did  violently  assault  and  strike  the 
pursuer  ?  26?,  Wrongf idly  apprehend  and  imprison  bun  ?  3^,  Wrongfully  detain  him  ? 
4<^,  AMiether  the  defender,  George  Main,  acted  in  the  lawful  execution  of  his  duty,  as 
a  magistrate,  or  the  other  defenders  under  his  instructions  and  authority  ?  " 

In  the  course  of  the  trial,  the  defender  interrogated  a  witness  as  to  the  pursuer's 
character. — Objected — The  pursuer's  character  is  not  at  issue.  There  is  no  averment 
involving  it  on  the  record,  and  in  absence  of  such  an  averment,  the  pursuer  would  be 
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precluded  from  leading  evidence  to  support  his  character.  It  was  taking  the  pursuer  by 
surprise. — Anstoered,  There  are  six  cases  in  Murray's  Reports,  bearing  that,  in  actions  of 
damages,  character  is  at  issue.  If  doubtful  whether  assault  was  committed,  the  character 
of  the  pursuer  for  violence  is  relevant. 

Lord  Chief  Commissioner  was  of  opinion,  that  a  party  raising  an  action  of  damages, 
on  assault,  perilled  his  character  on  the  issue,  in  the  same  manner  as  if  he  had  raised 
the  action  for  libel,  or  any  ojbher  wrong  done  to  character.  The  same  holds  as  to 
amount  of  damages.  The  general  character  of  the  piu*suer  is  most  essential  to  the 
justice  of  this  case.  It  may  have  affected  the  mind  of  the  Magistrate,  and  those  acting 
imder  him. 

The  Jury  foiuid  for  the  defenders  on  all  the  issues. 

[a.C.  5  Mur.  120.] 
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No.  637.  II.  Jurist  159.     9  Jan.  1830.     Jury  Court. 

Promoter  Assurance  Company,  Pursuera. — J.  A,  Murray  and  Cockbum, 

Barrie's  Representatives,  Defenders. — Dean  of  Facility  (Jeffrey)  and 

A,  E.  Monteith, 

Reduction  of  a  policy  of  insurance — Evidence — Written — Parole. — It  is  incompetent, — 
Ist^  To  prove  what  was  the  state  of  a  dead  man's  health  by  the  written  correspondence  of 
two  living  personer — 2<rZ,  To  prove  a  man  a  drunkard  by  the  opinion  of  others,  when  it 
was  possible  to  follow  him  to  the  dram-shops,  and  get  the  testimony  of  those  who 
supplied  the  liquor. — 3d,  To  prove  the  opinion  of  others,  relative  to  his  habits,  except 
from  actual  observation  of  those  habits. — 4//iZy,  To  establish  the  cause  of  a  man's 
declining  health  by  the  opinion  of  non-scientific  persons. — bthly.  To  invalidate  a 
certificate  by  extrajudicial  statements  made  by  the  certifier,  contrary  to  his  certificate. 

In  this  case,  the  late  Mr.  Andrew  Barrie,  surgeon  in  the  navy,  effected,  in  August 
1827,  an  insurance  for  L.1000  on  his  life,  with  the  Promoter  Insurance  Company,  for 
the  space  of  12  months,  and  against  West  India  risk.  Barrie  made  a  declaration  in 
writing,  as  to  his  health  and  habits,  which  was  the  basis  of  the  contract  with  him  and 
the  Company,  and,  in  [160]  particiUar,  obtained  a  certificate  from  two  of  his  friends, 
Mr.  Jo.  Anderson,  surgeon,  and  Robert  Aiton.     The  queries  put  to  them  were, — 

"  Whetlier  they  believed  Barrie  was  free  from  any  disease  or  infirmity,  and  that  he 
possessed  a  good  constitution. — 2dlif,  Whether  he  was  of  temperate  and  sober  habits." 

To  these  questions  they  returned  the  following  answers : — 

"  lift.  That  they  considered  him  free  from  any  disease  or  infirmity,  and  that,  for  his 
age  and  service  in  hot  climates,  his  constitution  was  as  good  as  could  be  expecte^l. — 2rf, 
That,  like  other  j)eople  who  had  been  in  the  navy,  he  was  accustomed  to  take  a  glass  of 
grog,  though  not  otherwise  intemperate.  Barrie  proceeded  to  St.  Vincents,  where,  it 
was  alleged,  he  suffered  severely  from  fever ;  he  afterwards  returned  to  Scotland,  and 
died  within  the  year." 

The  Company  refused  to  pay  the  sum  insured,  on  the  allegation  of  his  being  a  dram- 
drinker,  and  raised  an  action  of  reduction  of  the  policy.  Defences  were  loilged, — 1. 
That  the  representations,  as  the  pursuers  recite  them,  on  which  they  entered  into  the 
contract,  do  not  import  that  the  defunct  was  either  absolutely  of  an  unimpaired  constitu- 
tion, or  of  absolutely  sol>er  habits. — II.  That  his  health  and  habits  were,  in  reality  at 
least,  as  good  and  favourable  to  life,  as  they  were  then  represented. — The  Issue  was, 

"  Whether  the  policy  is  not  the  policy  of  the  pursuers  ? " 

Cockbum  stated  the  case  for  the  i)ursuers ;  and  in  the  course  of  the  trial,  a  letter 
from  Dr.  Anderson  to  the  brother  of  the  deceased  was  proposed  to  be  i)ut  in  evidence. 

Dean  of  Faculty  objected  to  its  reception.  It  is  a  correspondence  between  two  living 
persons,  touching  the  state  and  condition  of  a  deceased  party. 

Cockbum. — Anderson  is  married  to  the  wife  of  the  deceased,  and  is  a  defender  in 
the  cause. 

Dean  of  Faculty. — ^This  by  an  accident  after  Barrie's  death. 

Cockbum. — ^Elntitled  to  test  the  sincerity  of  Dr.  Anderson's  statement.     Suppose 
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that,  immediately  after  granting  the  certificate,  Anderson  had  been  heard  to  rejoice  in 
the  trick,  would  he  not  be  entitled  to  prove  that  fact  ? 

Dean. — Who  is  Mr.  Anderson  ?  His  conscientia  maJi  or  falsi  is  not  in  dispute.  It 
is  nothing  to  the  case  whether  he  lied  or  not — ^whether  his  statement  was  true  or 
false. 

Murray, — On  the  face  of  the  record,  Anderson  appears  as  a  defender.  He  has  an 
interest  in  the  case.  Are  we  not  entitled  to  shew  the  misrepresentation,  to  prove 
whether  Anderson  believed,  or  stated  his  certificate  to  be  false  ?  If  his  statement  were 
false,  Barrie  was  resjKjnsible  for  it. 

Lord  Chief  Commissioner. — There  is  certainly  some  difficulty  connected  with  the 
question.  Mr.  Murray  has  a  right  to  falsify  the  statements  made  to  the  Company ;  the 
point  is,  what  is  good  legal  evidence  for  this  purpose  ?  If  Anderson  had  not  married, 
he  would  have  had  no  interest.  In  that  case,  his  oath  must  have  been  taken,  even 
though  the  letter  had  been  given  in.  Anderson,  however,  has  altered  his  condition. 
He  is  not  inadmissible  for  the  pursuers ;  and  the  point  is — what  he  said  or  wrote  1 

Dean. — At  the  time  the  action  was  raised,  Ajiderson  had  no  interest.  His  marriage 
to  the  defender,  Mrs.  Barrie,  does  not  vary  the  case.  The  subsequent  emergence  of 
interest  does  not  affect  the  state  of  the  parties,  previously.  The  writing  proposed  to  be 
given  in  is  antecedent  to  the  interest,  and  his  facta  propria  are  not  in  question. 

Lord  Chief  Commissioner. — Tliere  is  a  principle,  as  I  understand,  in  the  law  of  Scot- 
land, that,  where  a  party  is  dead,  you  may  be  allowed  to  prove  what  he  said ;  and  the 
difficulty  is,  whether  Anderson,  in  this  case,  is  not,  as  regards  the  principle,  in  a  situa- 
tion nearly  similar. 

Dean. — The  pursuers  may  call  him. 
Objection  to  the  writing  sustained,  and  exception  taken. 

In  the  parole  evidence,  a  witness  deponed,  that  he  had  met  Barrie  at  dinner,  and  on 
these  occasions  he  was  moderate,  and  went  away  soon. 

Mr.  Murray. — Were  any  remarks  made  by  the  company  after  Barrie  went  away  1 
Dean. — Is  a  dead  man  to  be  proved  habite  and  repute  a  drunkard  by  Insurance 
Companies  ?     The  question  cannot  be  admitted. 

Lord  Chief  Commissioner. — This  evidence  will  not  do.  The  pursuers  must  hit  the 
nail  on  the  head ;  they  must  follow  Barrie  to  the  dram-shops,  and  adduce  the  evidence 
of  those  persons  who  supplied  him  with  liquor. 

Mr.  Murray  then  asked  the  following  questions : — Would  you  have  granted  a 
certificate  that  Barrie  was  a  healthy  and  temperate  man  ?  Were  you  surprised  when 
you  heard  that  your  son  had  done  so  ?  Were  the  people  in  Hamilton  surprised  that 
Barrie  had  been  certified  as  a  temperate  man  ?  Did  you  consider  Barriers  an  insurable 
life  ? — To  all  these  the  same  objection  was  stated,  and  sustained. 

Mr.  Murray. — To  what  cause  did  you  ascribe  Barriers  falling  off  in  health. 
Lord  Chief  Commissioner. — ^This  sort  of  evidence  is  not  admissible.  The  pursuers 
might  produce  evidence  of  Barriers  drinking  in  dram-shops,  and  in  the  presence  of 
scientific  men,  who,  judging  of  the  nature  and  degree  of  the  evidence,  might  be  allowed 
to  state  the  effects  which  such  a  habit  as,  proved  to  them,  might  be  calculated  to 
produce ;  but  the  evidence  of  a  witness,  who  is  not  a  scientific  man,  camiot  be  taken. 
A  witness  was  asked, 

"  Have  you  heard  Mr.  Aiton  say  anything  about  the  certificate  which  he  granted  1 " 
Chjected  to  by  the  Dean. 

Cockbum  answered. — The  pursuers  are  entitled  to  prove  that  Aiton  purposely  gave 
the  certificate  to  defraud  the  Company,  knowing  it  to  be  untrue. 

Dean. — This  might  be  relevant  in  an  action  of  damages  against  Aiton,  but  not 
he7*e.  Whether  the  fraud  be  proved  or  not  is  of  no  consequence,  as  regards  the  present 
case. 

Mr.  Murray. — There  are  two  grounds  on  which  a  policy  may  be  reduced, — Ist^  That 
the  policy  proceeded  on  a  certificate,  wliich  was  imtrue. — 2d,  That  a  referee  has  given  a 
certificate,  knowing  it  to  be  untrue. 

Lord  Chief  Commissioner. — He  cannot  examine  as  to  fraud.  The  truth  of  the 
certificate  is  the  question  to  be  solved. 

Dean. — Suppose  a  case  in  the  Justiciary  Court  (one  of  every-day  occurrence),  where 
a  certificate  is  granted  by  a  medical  man,  who  supports  it  by  his  deposition,  would  you, 
in  that  case,  be  entitled  to  prove  the  extrajudicial  admission  of  its  inaccuracy  ? 
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Afr.  Murray. — ^The  certificate  is  a  part  of  the  contract,  and  the  insured  is  liable  for 
the  want  of  bona  fides  in  those  who  certify. 

Lord  Chief  Commiesioner. — You  may  call  witnesses,  to  prove  that  Alton  knew  of  his 
dram-drinking.     Objection  sustained,  and  note  of  exception  taken. 

No  evidence  was  led  for  the  defenders.  The  Jury  returned  a  verdict  in  their 
favour. 

[S.C.  5  Mur.  136.] 


No.  656.  II.  Jurist  175.     11  Jan.  1830.     Jury  Court. 

CousLAND  and  Taylor,  Pursuers. — Pat.  Robertson. 

CuTHiLL,  Defender. — Jo.  Cuninghame. 

Written  slander. — A  merchant  being  asked  the  character  of  a  company,  wrote,  that  they 
were  not  worth  L.5,  and  threatened,  that,  if  his  correspondent  furnishexl  them  with 
goods,  he  should  lose  his  custom — Found  that  he  was  liable  in  damages. 

The  pursuers  brought  an  action  of  damages  against  the  defender,  for  having  hurt 
them  in  credit  as  merchants,  and  injured  their  feelings  as  men,  by  written  slander.  In 
flefence  it  was  maintained,  that  the  defender  had  no  malice  against  the  pursuers,  nor 
intention  to  injure  them ;  that  he  was  entitled,  as  a  merchant,  in  the  circumstances  of 
the  case,  to  give  a  true  answer  as  to  the  credit  of  the  pursuers ;  that  the  answer  which 
he  did  give  was  consistent  with  truth.  The  issue,  in  substance,  was  a  letter  from  the 
defender  to  a  mercantile  house  in  Glasgow,  containing  the  following  words : — 

"  An  acquaintance  of  yours  put  a  question  to  me  the  other  day,  and  was  to  call  again 
for  an  answer,  but  did  not.  In  reply,  I  can  say,  that  the  people  "  (meaning  the  pursuer 
and  the  company  of  Taylor  and  Cousland)  "he  mentioned  to  me  have  not  L.5  of  their 
own ;  and,  moreover,  although  you  send  them  goods,  there  will  be  no  more  goods  sold 
in  Denny  on  their  account,  only  the  trade  will  be  divided ;  and  I  am  determined,  that 
whatever  house  serve  them  with  goods,  shall  not  serve  me.  You  are  at  liberty  to  do  as 
you  think  best,  and  so  am  I ;  and  in  the  meantime  send  me,"  &c. 

It  was  proved  that  the  pursuers  commenced  business  with  a  capital  amounting 
to  L.90. 

Lord  Chief  Commissioner. — It  is  impossible  to  charge  you  to  find  for  the  defender. 
Among  merchants  it  is  justifiable  to  inquire  after  the  credit  of  traders,  just  as  it  is  to  ask 
the  character  of  a  servant ;  and  the  person  inquired  at  is  entitled  to  give  a  fair  and 
candid  answer,  true  and  without  malice.  But  does  the  letter  in  the  present  case  import 
something  beyond  this  1  Is  it  false  and  calumnious  ]  In  law,  falsehood  implies  malice 
sufficient  to  support  an  action.  There  is  evidence  that  the  pursuers  entered  into 
business  with  a  capital  of  L.90.  There  is  no  justification  proved  of  the  assertion  in  the 
letter.  Does  the  letter  contain  fair  and  candid  information  ]  Does  it  establish  a  malus 
animus  on  the  part  of  the  defender?  There  is  more  than  the  questions  answered. 
There  are  threats  of  loss  of  employment,  if  they  furnish  the  pursuers  with  goods. 
These  things  must  be  connected  with  the  former  part  of  the  letter.  There  appears  no 
actual  damage  to  have  been  sustained  in  this  case,  and  therefore  you  ought  not  to  give 
large  damages,  but  just  what  are  sufficient  to  compensate  the  uneasiness  of  mind 
sustained  by  the  pursuers  on  account  of  the  slander. 

Verdict  for  the  pursuers,  L.20  of  damages. 

[S.C.  5  Mur.  148.] 
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No.  681.  II.  Jurist  190.     2  Feb.  1830.     Jury  Court. 

GiBB  and  M'Donald,  Pursuers. — Cockhwm,  Maitland. 
Sir  Paul  Baghott,  &c.,  Defenders. — Solicitor-Oeneral,  Whigham, 

Ei  e  Contra, 

Expenses. — 1.  Of  attendance  of  counsel  at  examinations  of  havers. — 2.  Of  revisal  by 
counsel  of  interrogatories  put  to  witnesses  examined  on  commission. — 3.  Of  consultation, 
held  at  request  of  [191]  senior  comisel. — 4.  Of  professional  accountants  qualifying 
themselves  by  previous  investigations  and  laborious  calculations  to  give  evidence. — 5.  Of 
assistance  taken  from  accountant  in  professional  matters,  in  the  preimration  of  the 
cause  for  trial :  And,  6.  Of  the  personal  expenses  of  a  party  travelling  to  different 
parts  of  England  and  France,  to  obtain  information  and  evidence  in  support  of  a 
charge  of  fraud. 

In  these  counter  actions,  which  were  tried  in  June  last,  several  important  practical 
questions  have  arisen.  Gibb  and  M*Donald  claimed  damages  from  Sir  Paul,  for  having 
induced  them  by  fraud,  misrepresentation  and  deceit,  to  enter  into,  and  act  under,  an 
extensive  mercantile  contract.  Sir  Paul  claimed  a  balance  of  L.1666,  16s.  8d.  as  due  to 
him  under  the  contract.  The  Jury  found  a  verdict  for  Gibb  and  McDonald  in  both 
actions,  and  assessed  the  damages  at  L.4000.  The  Jury  Coiurt  refused  a  motion  for  a 
new  trial ;  and  afterwards  foimd  Gibb  and  M'Donald  entitled  to  their  costs.  The 
accounts  having  been  taxed  by  the  Auditor,  the  parties  took  objections  to  his  report  on 
the  following  grounds  : — I.  The  Auditor  having  disallowed  the  expense  of  counsel 
attending  three  diets  for  the  examination  of  havers,  on  the  ground  that  it  was  the  duty 
of  the  agent  and  not  of  counsel  to  do  so. — Gibb  and  M*Donald  objected — That  there 
was  no  rule  or  practice  to  that  effect ;  and  referred  to  the  case  of  Smith  v.  Murdoch, 
20th  June  1829 ;  Shaw,  Vol.  VII.,  p.  777.     Objection  sustained. 

II.  Gibb  and  McDonald  also  objected  to  the  report,  in  consequence  of  the  Auditor 
having  disallowed  the  expense  of  coimsel  revising  interrogatories  put  to  witnesses 
examined  on  commission  on  a  similar  ground,  that  it  was  properly  the  duty  of  the 
agent  to  prepare  such  interrogatories.  It  was  pleaded,  in  support  of  the  objection, — 
That  the  examination  of  a  witness  is  the  business  of  counsel,  and  that  tlie  questions  put 
on  commission  were  much  more  serious  and  responsible  than  those  put  viva  voce  to  the 
witness  when  in  the  box,  because  they  cannot  be  afterwards  recalled  or  altered.  The 
Court  were  inclined  to  sustain  the  objection,  but  in  consequence  of  Sir  Paul's  counsel 
having  alleged  that  the  disallowance  of  the  Auditor  was  made  on  different  grounds  from 
those  stated — remitted  to  the  Auditor  to  report  the  reasons  for  the  disallowance. — III. 
The  Auditor  having  disallowed  the  expense  of  a  consultation  of  counsel,  held  at  the 
request  of  the  present  Dean  of  Faculty,  as  not  chargeable  against  an  opposite  party ;  it 
was  objected,  that  this  was  not  a  consultation  held  to  gratify  the  anxiety  of  a  party,  but 
deemed  necessary  by  the  leading  counsel  to  the  preparation  of  the  cause. 

Lord  Mackenzie  observed,  that,  under  an  old  Scots  act,  consultations  of  counsel  were 
held  part  of  the  expense  of  process.  The  Court  remitted  to  allow  such  consultation  fees 
only  as  appear  to  the  Auditor  to  have  been  necessary  to  the  preparation  for  the  trial. 

IV.  and  V.  Two  professional  accountants  were  examined  on  the  trial,  who  gave  evidence 
as  to  the  rates  of  profit  realized  by  Sir  Paul  under  the  fraudulent  contract  in  question, 
and  as  to  the  results  of  laborious  calculations  with  regard  to  the  other  points  in  the  case. 
One  of  the  accountants  had  also  been  employed,  in  the  course  of  preparing  the  cause,  in 
investigating  books  and  accounts,  and  making  calculations  and  framing  states,  with  a 
view  to  enable  the  party  to  shape  their  avennents,  and  answer  requisitions,  to  admit 
certain  results.  Sir  Paul  objected  to  the  expense  of  the  accountants,  on  the  ground, — 
1.  That  a  party  is  not  entitled  to  expenses  of  this  description  at  all :  2.  That,  even 
supposing  he  were,  he  is  only  entitled  to  the  expense  of  one  accoimtant ;  and,  3.  That 
the  sums  stated  were  greatly  too  high. 

The  Auditor  rej^orted, 

"  It  is  for  the  Court  to  dispose  of  the  two  first  of  these  objections,  which  involve  a 
principle  of  much  importance  in  Jury  trial,  viz.  that  a  party  shall  be  entitled,  at  his  own 
discretion,  and  without  any  authority  from  the  Court,  to  submit  the  accounts  or  docu- 
ments produced  in  a  process  to  a  professional  accountant^  in  order  to  qualify  him  to  give 
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evidence  on  a  triaJ,  and  shall  be  entitled  to  state  the  expenses  thereby  incurred  against 
the  losing  party.  If  this  principle  were  to  be  admitted  without  qualification,  it  is  obvi- 
ous that  most  serious  consequences  might  result ;  because  if,  in  the  present  case,  where 
the  points  upon  which  the  accountants  were  to  be  examined  were  so  narrow,  an  expense 
of  L.215  has  been  incurred,  it  is  impossible  to  form  an  estimate  of  what  might  be 
incurred  in  other  cases  of  greater  magnitude,  where,  for  instance,  a  question  might  arise 
concerning  extensive  mercantile  books  and  transactions.  If  the  principle  therefore  shall 
be  at  all  admitted,  the  Auditor  would  take  the  liberty,  with  the  greatest  deference,  of 
submitting,  that  it  should  be  under  the  strictest  limitations,  and  in  the  most  modified 
form, — that  is  to  say,  that  in  no  case  should  such  charges  be  allowed,  excei)t  in  those 
where  the  Court  shall  be  of  opinion  that  the  employment  of  a  professional  accountant  is 
essentially  necessary  for  the  expiscation  of  the  facts  to  the  Jury, — and  that  no  further 
allowance  shall  be  made  than  a  reasonable  compensation  for  the  trouble  indispensably 
requisite  for  enabling  him  to  give  his  testimony. 

"With  regard  to  the  quantum  of  the  accoimtant's  charges,  it  appears  from  Mr. 

's  account,  that  he  was  employed  by  the  pursuers,  so  early  as  April   1828,  to 

examine  the  productions  in  process,  and  give  his  aid  in  conducting  it,  although  the  trial 
did  not  take  place  till  18th  June  1829,  and  that,  in  the  course  of  that  period,  he  had  a 
great  deal  of  trouble  in  perusing,  considering  and  re-considering  the  documents  recovered 
from  time  to  time,  and  finally,  in  making  up  a  voluminous  and  detailed  report  upon  the 
whole  matter,  the  charges  for  time  occupied  being  stated  at  60  days,  .  L.  157  10  0 
And  for  copies  of  the  report,  &c.  .  .  .  .  .  31  10     0 
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"  Now,  it  appears  to  the  Auditor,  with  great  deference,  that,  at  all  events,  the  charges 
for  the  extra  expense,  occasioned  by  the  pursuers  having  adopted  this  course  of  pro- 
ceeding, can  form  no  proper  charge  against  the  defenders.  And  that  the  utmost  limit 
to  which  the  charge  against  them  can  be  carried  is,  the  sum  tliat  would  have  been 
chargeable  by  an  accountant  for  perusing  the  documents,  after  the  whole  of  them  had 
l)een  produced  in  proces.s,  and  the  mutual  atlmissions  of  the  parties  had  })eeii  matie  (by 
which  last  the  field  of  discussion  was  much  narrowed),  iji  order  to  qualify  him  or  them 
to  give  evidence  on  certain  8i)ecific  jwints  or  interrogatories.  Had  this  course  been 
followed,  there  seems  to  be  little  doubt  that  a  large  proportion  of  the  expense  which  has 
been  incurred  would  have  been  saved ;  and  from  a  })eru8al  of  the  precognitions  of  the 
accountants,  and  the  notes  of  the  evidence  given  by  them  at  the  trial,  it  appears  to  the 
Auditor  that  a  comparatively  short  })eriod  might  [192]  only  have  been  necessary  for  the 
examination  of  the  documents,  and  taking  such  notes  as  woidd  have  been  necessary  to 
qualify  them  to  give  their  evidence.  It  is  difficidt  to  form  a  precise  estimate  of  the 
time   that   might   have   been   requisite   for    this   purpose,    but   upon    the   whole,  the 

Auditor  is  of  opinion,  that  the  charges  for  Mr. 's  trouble  ought  to  be  restricted 

to  the  same  that  is  stated  for  Mr. ,  viz.  L.26,  Ss." 

Both  parties  objected  to  this  report,  (lil)})  &  Macdonald  on  the  deduction  made  from 
the  amount,  as  leaving  an  inadequate  remuneration  to  the  accountant ;  anil  the  defenders 
on  all  the  points  raised  by  the  Auditor.  The  defenders  afterwartls  confined  themselves 
to  the  two  last,  admitting  the  right  of  the  pursuers  to  be  indemnified  for  the  expense  of 
one  accountant  qualifying  himself  to  give  evidence. 

The  Court  remitteil  back  to  the  Auditor,  confirming  the  disallowance  of  sums  })aid 
to  the  accountant, 

"  unless  there  are  any  items  of  so  [jeculiar  a  kind  as  to  be  fit  for  the  agent  to  get  done 
by  an  accountant,  instead  of  doing  it  himself,  and  that  have  not  been  more  expensively 
done  by  the  accountant  than  it  would  have  been  by  the  agent — such  items  being  not 
otherwise  the  ground  of  charge,  as  for  business  done  by  the  agent.  As  the  evidence 
of  a  second  accountant  was,  in  such  a  case,  fit  evidence  to  be  adduced,  the  Auditor  will 
apportion  such  allowance  to  the  trouble  had  by  the  accountant  in  preparing  to  give  his 
evidence  as  a  witness,  which  trouble  must  have  been  less  than  it  otherwise  would  have 
been  by  the  information  he  had  obtained  in  his  character  of  agent." 

VI.  The  Auditor  allowed  a  modified  stun  of  L.100,  incurred  by  one  of  the  pursuers  in 
travelling  to  different  parts  of  England  and  France,  making  inquiries  and  recovering 
documentary  evidence  used  on  the  trial.  (Geddes,  Shaw's  Reports  of  Appeal  Cases, 
Vol.  L  p.  42.)     The  defenders  objected  to  these  expenses  as  unusual  and  unprecedented : 
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That  it  was  impossible  to  check  such  expenses,  and,  that  the  only  parties  recognised  in 
the  conduct  of  a  cause  were  the  counsel  and  agent.  The  pursuers  supported  the 
charge,  on  the  ground  that  the  subject  of  inquiry  being  a  peculiar  manufacture,  the  jMirty 
himself  was  the  best  qualified  to  prosecute  it ;  and,  that  the  employment  of  an  agent 
woidd  have  occasioned  greatly  disproportionate  expense,  while  it  appeared  very  doubtful 
if  an  agent  could  have  done  the  duty  so  well.     The  Court  remitted,  to  disallow 

"  the  charge  by  the  party  in  attending  to  his  own  case,  unless  it  can  be  made  to  appear 
to  the  Auditor  that  the  business  done  or  any  part  of  the  charge  by  the  party  could  not 
have  been  done  by  an  agent." 
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William  Guthrie,  Pursuer. — M'NeilL 

Ogilvie,  Dykes,  &c..  Defenders. — Sand/ord, 

Hypothec^  Wnters, — The  title-deeds  of  a  property  continuing  in  the  hands  of  the  agent 
of  a  former  proprietor,  are  subject  to  the  agent's  hypothec,  in  security  of  any  accomit 
for  business  incurred  by  the  said  proprietor,  subsequently  to  the  date  of  depositation, 
notwithstanding  the  transference  of  the  estate  to  another  proprietor,  and  that  transfer- 
ence being  conducted  by  the  said  agent. 

In  March  1826,  sequestration  was  awarded  against  the  defender  Ogilvie,  a  spirit 
merchant  in  the  Canongate  of  Edinburgh,  where  he  possessed  some  heritable  subjects. 
Peter  Finlay  was  confirmed  trustee  on  the  bankrupt  estate,  and  a  composition  was 
carried  through,  for  which,  and  the  expense  of  the  sequestration,  the  defender  Ogilvie,  as 
prmcipal,  and  the  defenders  Dykes  and  Others,  as  cautioners,  bound  themselves,  jointly 
and  severally.  The  pursuer  was  agent  under  the  sequestration,  tow^ards  defraying  the 
expense  of  which  two  bills,  one  for  L.97  and  another  for  L.60,  were  granted  and 
indorsed  by  the  defender  Ogilvie  to  the  pursuer,  which  could  not  be  negotiated.  Ui)on 
OgUvie's  discharge,  the  trustee  reconveyed  to  him  the  heritable  subjects  in  Boyd's  Close, 
Canongate,  which  he  then  conveyed  to  Dykes,  the  other  defender,  his  brother-in-law. 
The  pursuer  officiated  as  agent  on  both  occasions,  and  had  retained  the  title-deeds  since 
the  sequestration  in  his  possession.  For  payment  of  his  business  accounts  in  tlie  seques- 
tration, and  also  of  the  expense  of  conveying  the  said  subject  to  Dykes,  the  pursuer 
raised  the  present  action,  and  was  met  by  this  defence  on  the  part  of  Ogilvie,  that  there 
had  been  no  credit  given  for  the  two  bills ;  and  on  the  part  of  Dykes,  payment  of  the 
sum  due  l)y  him  as  cautioner  was  offered,  upon  condition  of  the  title-deeds  being 
delivered.  The  accounts  were  remitted  to,  and  taxed  by  the  Auditor,  and  a  minute  of 
restriction  of  the  libel  to  the  taxed  amount  given  in. 

The  Lord  Ordinary,  Newton,  then  pronounced  this  interlocutor,  26th  January  1829: — 

"  Decerns  against  the  defender  WUliam  Ogilvie,  in  terms  of  the  minute  of  restriction 
upon  the  summons:  Finds  him  liable  in  expenses,  &c. — Decerns  also  against  the 
defender  William  Dykes,  in  terms  of  said  minute,  for  the  amount  of  the  account  for  the 
sequestration  of  the  said  William  Ogilvie;  but  finds,  that  the  pursuer  is  entitled  to 
retain  the  title-deeds  of  the  property  conveyed  by  the  defender  Ogilvie  to  the  defender 
Dykes,  in  Boyd's  Close,  Canongate,  as  hypothecated  in  his  hands  until  he  is  [mid  the 
whole  accounts  contained  in  the  foresaid  minute  of  restriction,  excepting  the  sum  of 
L.12,  14s.  lid.  found  due  by  the  defenders  William  Ogilvie,  Peter  Finlay  and  Jonathan 
Lyon ;  and  of  consent  of  i)arties,  authorises  the  clerk  to  destroy  the  bills  produced." 

The  Lord  Ordinary,  thereafter,  approved  of  the  Auditor's  report,  and  decerned 

"  at  the  instance  of  the  pursuer  against  the  defender  William  Ogilvie,  for  the  sum  of 
L.55,  19s.  4d." 

The  defenders  reclaimed  and  pleaded, — I.  A  writer's  right  of  hypothec  does  not 
extend  over  the  title-deeds  of  any  other  party  than  of  him  by  whom  he  was  employed. — 
II.  The  title-deeds  of  a  bankrupt,  during  his  sequestration,  are  not  subject  to  the  right 
of  hypothec,  if  the  bankrupt  employs  the  writer  pending  the  sequestration. — III.  Pay- 
ment of  any  balance,  properly  due  by  the  defender  Ogilvie,  made  by  Dykes,  as  his 
cautioner  to  the  pursuer,  obliges  him  to  convey  all  rights  of  security,  which,  as  agent,  he 
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may  hold  in  payment  of  his  expenses. — IV,  The  defender  Dykes  is  only  liable  for  pay- 
ment of  those  accounts  for  which  he  expressly  became  bomid. 

Answered  by  the  pursuer, — I.  The  account  sued  for,  having  been  contracted  on  the 
employment  of,  or  guaranteed  by  the  defenders,  to  the  extent,  and  in  the  manner  averred 
in  the  restricted  minute,  the  defenders  are  liable  in  payment  of  the  same. — II.  Title- 
deeds,  placed  by  a  proprietor  in  the  hands  of  a  law-agent,  are  subject  to  a  right  of  lien  in 
security  of  business  accounts  incurred  subsequent  to  such  depositation. 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor ;  but  remitted  to  his  Lordship 
to  ascertain  whether  any  other  of  the  accounts  libelled  on  were  in  the  same  situation 
with  the  sum  of  L.12,  14s.  lid.,  &c.,  and  reserved  the  question  of  expenses. 

[S.C.  8  S.  435.] 
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Mrs.  Chesher  or  Wallace  and  Husband,  Pursuers. — Cuninghame, 
The  Duke  of  Portland,  Defender. — Rutherfurd, 

Hushcmd  and  Wife. — A  husband  having  acted  in  settlement  of  claims  on  accoimt  of  his 
wife's  estate — entered  into  a  submission  and  discharged  these  claims  in  terms  of  an 
award  of  the  arbiters — Held,  that  an  action  was  barred  for  the  very  same  claims,  at  the 
instance  of  the  wife  and  her  curators,  although,  by  a  marriage-contract,  her  husband's 
jus  mariti  was  excluded  in  regard  to  that  estate. 

Mrs.  Wallace  had  right,  as  titular,  to  the  teinds  of  Monktonhill  for  the  year  1822 
and  two  subsequent  years.  Xo  tack  of  the  teinds  had  been  granted  for  these  years,  and 
the  defender,  who  had  purchased  the  lands  shortly  before  1822,  made  no  settlement  on 
account  of  the  teinds  till  1825.  In  August  of  that  year,  however,  a  sum  of  L.32  was 
jyaid  to  the  pursuer's  husband,  for  which  he  granted  the  following  letter ; — 

"  I  have  to  acknowledge  having  received  from  you  this  day  the  siun  of  L.32,  being, 
according  to  your  statement,  the  teind  for  four  years  of  Monktonhill,  due  to  the  (pursuer) 
titular,  Mrs.  Wallace,  and  will  not  send  oflF  by  this  day's  coach,  as  intended,  the  inhibi- 
tion of  teinds  against  the  Duke  of  Portland,  the  proprietor,  reserving  all  objections, 
however,  to  Mrs.  Wallace  regarding  the  rent  of  the  lands,  as  stated  by  you,  and  any 
claim  she  may  have  to  teind  on  an  increased  valuation  of  the  lands." 

Mr.  Wallace,  having  used  inhibition  in  his  wife's  name  for  the  teinds  of  1825,  main- 
tained, that  he  was  entitled  to  draw  the  ipua  corpora^  or  at  least  the  value  of  them, 
according  to  a  new  lease  of  the  lands,  to  commence  in  1826  ; — and  thereupon  raised  an 
action  for  spuilzie  of  the  teinds  of  1825,  concluding  against  the  defenders  for  the  teinds 
of  that  year,  or  at  least  for  L.38,  17s.  9d.  as  their  value.  This  action  was  judicially 
referred  to  Messrs.  Skene  and  Walker,  the  counsel  in  the  cause.  In  the  meantime,  Mr. 
Wallace  made  a  claim  for  the  teinds  of  1822,  1823,  and  1824,  which  he  maintained 
amounted  to  L.38,  17s.  9d.  for  each  of  these  years.  This  question  was  likewise 
submitted  to  the  same  referees,  who,  after  some  proceedings,  found  that  the  claim  must 
be  restricted  to  a  fifth  of  the  rent  for  which  the  lands  were  actually  let  during  these 
years,  being  L.12 ;  and  the  defender  having  paid  L.!  for  stipend,  it  reduced  the  amount 
just  to  L.8  for  each  year,  as  had  been  paid  in  terms  of  Mr.  Wallace's  letter.  The 
pursuers,  however,  having  maintained  that  the  stipend  paid  to  the  minister  by  the 
defender  was  only  L.3,  and  that  the  fifth  of  the  rent  was  L.12,  5s.,  the  defender  agreed 
to  settle  upon  these  terms.  Accordingly  the  difierence  was  paid,  and  the  following 
letter  granted  holograph  of  Mr.  Wallace : — 

"  \Oth  September  1827. — Received  payment  from  his  Grace  the  Duke  of  Portland 
the  sum  of  L.7,  Os.  6d.,  being  an  arrear  of  teind  due  from  the  lands  of  Monktonhill,  for 
the  years  1822,  1823,  and  1824,  upon  the  footing  of  the  interlocutor  of  the  arbiters, 
Messrs.  Skene  and  Walker,  per  state  attached  hereto — and  which  arrear  is  hereby 
discharged." 

Li  the  meantime  a  valuation  of  the  teinds  of  these  lands  had  been  brought  against 
the  pursuers,  and  they  were  purchased  by  the  defender,  who  obtained  a  disposition 
thereof  on  31st  May  1826. 
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There  had  been  a  marriage-contract  entered  into  between  Mrs.  Wallace  and  her 
husband,  by  which  his  jtut  mariii  was  excluded,  and  two  gentlemen  were  thereby 
appointed  curators  for  her,  to  carry  the  contract  into  effect.  In  1828  (16th  August)  the 
present  action  was  brought  in  name  of  Mrs.  Wallace  and  these  curators,  concluding  for 
arrears  of  teind  for  the  very  same  years  1822,  1823,  and  1824,  and  upon  the  same  groimd 
as  had  formerly  been  maintained.  The  defender  having  pleaded,  as  a  dilatory  defence, 
that  Mrs.  Wallace,  being  a  married  woman,  could  not  insist  without  the  consent  of  her 
husband ;  and  the  curators  named  in  the  marriage-contract  having  declined  to  act,  Mr. 
Wallace  was  api)ointed  curator  ad  litem  for  his  wife. 

The  defenilcr  then  pleaded, — That  the  action  was  barred  by  the  decree-arbitral  and 
the  discharge  by  Mr.  Wallace,  and  that  this  could  not  be  effected  by  a  latent  contract  of 
marriage,  Mr.  Wallace  having,  in  the  whole  transactiojis,  acted  on  his  wife's  right,  and 
as  vested  with  fidl  powers  to  settle  and  adjust  the  claims. 

[260]  The  Lord  Oi*dinary,  17th  November  1829,  assoilzied  the  defender;  and  the 
Court  unanimously  adhered. 
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Stewart,  Pursuer. — Solicitor-General  (Hope),  Dean  of  Faculty  (Jeffrey), 

Cockbum,  and  Keay. 

Fraser,  Defender. — Skene,  Bibchananj  and  P.  Robertson, 

Kridence — Jurors —  Verdict, — After  a  Jury  have  returned  their  verdict  and  dispersed, 
it  is  incompetent  to  impugn  such  veixlict  by  the  evidence  of  the  Jurors. 

Tlic  facts  of  this  case  arc  reported  ante,  Xo.  612,  23d  December  1829.  The  Jury 
returned  a  verdict  for  the  defender.  A  motion  was  tliereafter  made  by  the  pursuer 
for  a  new  trial,  and  affidavits  were  lodged  by  his  agents,  setting  forth,  inter  alia,  that 
the  jury  had  iUegally  determined  their  verdict  by  ballot.  This  [300]  allegation  was 
offered  to  be  instructed,  princii)ally  hy  the  oaths  of  tlie  Jurymen.  On  the  20th  January 
1830,  the  Court  (a  full  Bench)  met  to  take  the  i>()int  into  consideration,  when 

The  Lord  Chief  Commissioner  (before  counsel  were  heard)  stated,  That  early  notice 
of  the  motion  had  been  given,  and  that  the  affidavits  had  been  put  into  the  hands  of  all 
the  Judges,  and  attentively  considered.  During  the  15  years  that  the  Jury  Court  has 
been  established  in  Scotland,  this  is  the  first  occurrence  of  the  kind.  We  are  all  of 
ojnnion  that  this  point  must  be  ruled  by  English  practice.  It  has  been  settled  by  a 
unanimous  judgment  of  the  twelve  Judges  of  England,  at  a  time  when  the  most 
eminent  men  presided  on  the  Bench,  among  whom  were  Lords  Mansfield  and  Ellen- 
borough,  in  the  case  of  Owen  v.  Warburton.  This  case  is  so  decisive,  that  the  Court  is 
unanimously  of  o[)inion,  that  the  verdict  caimot  be  inii)Ugned  on  evidence  drawn  from 
the  Jurymen. 

Dean  of  Facidty  (Jeffrey).  — ^There  are  points  of  a  different  nature  in  the  affidavits, 
unconnected  with  the  evidence  of  the  Jurors,  and  stated  from  the  personal  knowledge 
of  the  agents  who  make  the  affidavits.  The  case  of  Owen,  jiust  quoted,  is,  as  far  as 
regards  Scotch  Courts,  d^  foreign  authority. 

Lord  Chief  Gommimnner  was  not  inclined  to  decide  any  case  without  hearing 
couiLSel.  The  solemnity  of  the  decision  in  England,  and  the  opinion  of  this  Court,  that 
we  must  l)e  ruled  by  it,  and  that  it  would  be  l)etter  for  justice  and  the  pubhc  interest 
to  settle  the  matter  without  argument,  induced  me  to  quote  the  case  of  Owen,  before 
hearing  counsel. 

Lord  Gillies, — ^The  authority  of  the  twelve  Judges  of  England,  in  the  case  quoted, 
is,  in  this  case,  and  in  this  Court,  completely  binding  upon  us.  It  is  of  as  much 
authority  as  a  imanimous  judgment  of  the  fifteen  Judges  of  the  Court  of  Session  in  a 
Scotch  case.     He  would,  however,  delay  the  case,  and  hear  counsel. 

Lord  Fitmilly  concurred.  Undoubtedly  the  authority  of  the  twelve  Judges  in 
England,  on  such  a  point,  was  as  decisive  as  a  unanimous  decision  of  the  Court  of 
Session  or  a  judgment  of  the  House  of  Lords. 
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Lard  Oringletie  was  of  the  same  opinion  as  that  expressed  hy  all  their  Lordships. 
There  is  an  analogy  between  this  case  and  others,  where  we  have  followed  the  English 
practice,  because  we  had  no  other  to  follow.  For  example,  a  motion  for  a  new  trial  on 
account  of  nominal  damages. 

Lard  Mackenzie  agreed  with  their  Lordships. 

The  case  stood  over  till  the  2d  of  February ;  and  having  been  then  resumed, 

The  Lord  Okie/  Commissumer  observed,  that  the  Court  were  anxious  to  have  all  the 
extraneous  information  on  the  matter  that  was  possible.  The  macer  and  messenger  of 
the  Jury  CJourt  were  present  at  the  Jury-room  door  while  the  Jury  were  deliberating 
about  their  verdict,  and  may  be  examined.  If  these  officers  heard  anything,  it  is  good 
evidence.  The  case  comes  before  us  on  two  affidavits,  which  turn  on  loud  voices  and 
certain  noises  which  proceeded  from  the  jury-room.  If  the  point  can  be  made  out 
almnde,  and  not  from  hear  say ^  or  oaih  of  the  Jwvjmen^  the  Court  may  go  into  it.  It 
has  been  so  ruled  in  England.  We  are  all  of  opinion,  that  it  is  incompetent  to  receive 
evidence  from  the  Jurymen  themselves.  We  have  set  out  with  this  proposal  of 
examining  the  officers  of  Court,  and  viva  voce,  in  preference  to  affidavit;  because  it 
seems  more  accordant  with  justice,  and  the  quieting  of  men's  minds  on  this  great  and 
important  point. 

On  the  3d  February,  Leslie,  the  macer  to  the  Jury  Court,  being  swoni  and  examined, 
defined,  That  the  Jury  retired  about  seven,  and  came  out  about  twelve  o'clock :  That 
they  called  for  the  clerk  of  Court,  in  order  to  see  a  part  of  the  proce^ss  :  All  the  hats 
and  cloaks  were  carried  at  once  into  the  Jury-room,  except  one,  which  had  fallen  over 
into  the  Court :  That  he  heard  the  soimd  of  voices  from  the  Jury-room,  but  could  not 
distinguish  their  meaning. 

Keith,  messenger  to  the  Jury  Court,  sworn  and  examined,  deponed,  That  he  was 
close  to  the  Jury-room  door  about  12  o'clock,  before  the  Jury  came  out:  That,  for 
fifteen  or  twenty  minutes  before  this,  they  had  been  speaking  very  loud,  and  were  more 
noisy  than  Jurors  usually  were.  Mr.  Shepherd,  the  agent,  came  up  to  the  door,  and 
said  they  were  getting  quiet.  Heard  a  bustle,  as  if  they  were  rising,  when  one  of  them 
said, — "Gentlemen,  keep  your  se^ts  till  the  Chancellor  takes  the  votes."  Certain  it  was 
the  word  votes  and  not  lots.  Heard  the  tearing  of  paper,  and  the  scratching  of  a  pen  as 
writing  on  it,  about  a  minute  before  this  was  said,  and  before  Mr.  Shepherd  came  up  to 
the  door. 

Mr.  Brown,  clerk  of  Court,  sworn,  deponed.  That  about  half -past  12  o'clock,  he 
constituted  the  Court  at  the  Lord  Chief  Commissioner's  house,  called  over  the  Jury, 
who  answered  to  their  names,  and  received  their  verdict  verbally  and  also  in  toritimj, 
subscribed  by  the  Chancellor,  which  he  recorded. 

Cockbum  then  moved  for  a  rule  on  the  defender,  to  shew  cause  why  the  verdict 
should  not  be  set  aside ;  because  it  was  illegally  and  incompetently  pronounced.  The 
Jury  were  sworn  to  return  a  verdict  according  to  the  evidence.  Without  unanimity,  or 
even  a  majority,  they  entered  into  an  illegal  contract,  and  decided  by  ballot,  by  writing 
the  words  "  pursuer  "  and  "  defender  "  on  two  slips  of  paper,  and  drawing  them  from  a 
hat.  The  relevancy  of  the  allegation  to  impugn  the  verdict  is  not  disputed.  It  is  to  be 
established  according  to  the  law  of  Scotland, 

I.  By  the  affidavits  of  the  agents,  which  bear,  that  the  Jury,  after  wrangling  for 
several  hours,  sent  for  a  hat:  That  they  were  overheard  saying,  "Take  a  hat,  or 
anything : "  That  the  noise  of  tearing  paj>er,  as  if  into  slips,  and  the  scratching  of  a 
l>en,  as  writing  on  them,  was  heard :  Then  they  are  immediately  silent — come  out,  and 
retired  to  the  Lord  Chief  Commissioner's  house,  and  returned  their  verdict.  These 
facts,  even  according  to  the  English  law,  would  bo  sufficient  to  invalidate  the  verdict. 

II.  The  fact  is  to  be  made  out  from  the  testimony  of  the  criminal  jurors.  They 
may  plead  privilege,  but  they  have  not  done  so,  or  disclaimed  the  rumours  that  are 
against  them ;  and,  we  believe,  they  are  ashamed  of  their  conduct,  and  are  willing  to 
make  reparation  by  confessing  to  the  Court.  We  demur  to  the  applicability  of  the  law 
of  England  in  this  case.  It  is  quite  foreign  authority.  In  mattera  of  evidence,  it  is,  in 
many  points,  inferior  to  our  ovm.  The  recent  case  of  Owen  changed  the  ancient  law  of 
England.  It  was  settled  on  views  of  convenience  and  expediency.  The  present  is  a 
judicial  case,  to  be  decided  on  principles  of  justice,  not  of  utility,  and  by  the  law  of 
Scotland,  which  admits  associates  in  guilt  to  be  examined  as  to  the  perpetration  of  the 
crime.     If  the  crime  of  balloting  for  a  verdict  is  to  be  unchallenged  and  unpunished, 
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because  it  happened  in  a  jury-Tvom,  then  is  jury  trial  a  mere  name.     In  terms  of  the 
statute,  creating  the  Jury  Court,  it  is  ''  essential "  to  the  justice  of  the  case,  that  the 
present  verdict  be  set  aside.     It  is  objected,  that  the  jury,  being  sworn  to  try  according 
to  the  evidence,  cannot  now  be  called  on  to  swear  that  they  did  not  try  according  to  the 
evidence.     This  only  affects  their  credibility,  not  their  admissibility.    But  instrumentary 
witnesses  are  called  on  every  day  to  swear,  whether  they  saw  the  maker  sign,  or  heard 
him  o\vn  his  subscription  to  the  deed  imder  reduction,  [301]  though  the  pains  of 
attesting  a  document,  without  these  requisites,  are  declared  to  be  those  of  accession  to 
forgery  and   fraud.     In   the  case  of   Grahame  &  Co.  v,  Newlands,   September  1825, 
Murray's  Beports,  Vol.  3,  p.  531,  tried  before  Lord  Gillies,  a  verdict  of  insanity  was  set 
aside,  on  the  ground  that  the  Jury  were  misled ;  and  also,  in  an  earlier  case  of  Forbes, 
where,  iji  the  valuation  of  a  piece  of  land,  the  Jury  were  miscounted  in  taking  the  vote. 
Knowledge  of  these  facts  were  derived  from  the  Jurors. 

The  Court  granted  the  rule,  to  shew  cause  why  the  verdict  should  not  be  set  aside  ; 
and  on  the  27th  February  1830— 

SJcene^  for  the  defender,  supported  the  verdict.  It  is  alleged  that  the  Jury  cast  lots 
for  their  verdict.  The  fact  is  indisputably  relevanl^  and,  if  established  by  legal 
evidence,  will  annul  the  verdict.  It  resolves  into  a  simple  question  of  evidence.  The 
allegation  is  offered  to  be  proved — I.  By  extraneous  evidence,  viz. — tliat  of  the  agents 
in  the  cause  ;  and  II.  By  the  examination  of  the  Jurymen  themselves. 

I.  Mr.  Shepherd's  affidavit  is  inconsistent  with  itself,  and  contradicted  by  Mr. 
Cameron's,  and  the  evidence  of  the  Jury  Court  officers.  It  is  not  alleged  that  the  Jury 
balloted^  but  that  there  are  strong  suspicions.  The  facts  must  be  separated  from  the 
suspicions,  to  which  the  Court  cannot  pay  the  slightest  attention.  Shepherd  says,  one 
hat  was  sent  for, — Cameron  and  Leslie,  that  all  the  liats  and  cloaks  were  carried  into 
the  jury-room  together.  Only  one  hat  was  left  out.  The  words  "  take  a  hat^  or  any- 
thing," which  Shepherd  avers  he  overheard,  are  not  corroborated  by  Keith,  who,  from 
his  duty,  was  near  the  door.  All  that  he  heard  was,  "Keep  your  seats  till  the 
Chancellor  takes  the  votes.^^  The  presumption,  in  absence  of  evidence  to  the  contrary, 
is,  that  the  votes  were  coimted  in  the  usual  way.  How  could  there  be  votesy  if  only  ttifo 
pieces  of  paper  were  used,  as  sworn  to  in  the  affidavit  ?  The  noise  of  tearing  paper, 
and  writing  on  it,  which  was  heard,  must  be  favourably  interpreted,  viz.  in  preparation 
of  their  verdict,  which  was  immediately  afterwards  returned  in  witing.  In  the  face  of 
the  verdict,  which  is  a  solemn  declaration  of  the  whole  Jury,  even  had  a  proposal  to 
ballot  been  overheard,  the  presumption  of  law  is,  that  the  rest  of  the  Jury  were  honest 
and  conscientious  men,  and  that  such  conduct  was  not  adopted.  Thus  the  affidavits  of 
the  agents  are  explained,  and  even  their  suspicions  done  away  with. 

But,  on  general  principles,  the  evidence  of  an  agent  is  not  admissible  in  this 
country,  for  his  constituent,  except  in  the  single  case  of  proving  the  instructions  which 
he  received  for  the  i)reparation  of  a  deed.  To  entertain  the  reverse  would  be  establish- 
ing a  most  dangerous,  and  inexpedient  precedent. 

II.  It  is  incompefenf,  ex  intervallo^  to  receive  the  evidence  of  Jurors  against  their 
verdict,  and  a  fortiori^  the  hearsay  of  what  one  of  them  said  to  a  third  party.  The 
Jurymen  have  not  made  affidavits,  nor  could  your  Ix)rdships  entertain  them,  even 
though  they  were  lodged.  Suppose  OTie  or  two  were  willing  to  give  evidence,  but  the 
rest  decUned,  are  they  to  be  allowed  to  convict  the  others  of  perjury  ?  Soeii  criminis 
may  be  examined  against  their  fellows,  but  never,  where  they  have  to  begin  by  admit- 
ting themselves  guilty  of  perjury,  consequently,  by  making  themselves  infamous,  and 
thus,  as  in  the  present  case,  by  rendering  themselves  incapable  of  being  witnesses. 
Such  is  the  law  of  Scotland  in  criminal,  and  much  more  so  in  civil  cases,  in  which  the 
Jury,  after  dispersing,  might  be  bribed  by  a  wealthy  party  to  impugn  their  verdict. 
After  mingling  with  the  world,  they  cannot  be  heard  against  their  verdict.  Such  a 
practice  would  shake  Jury  trial  to  its  foundations.  The  law  of  England  is  of  authority 
in  this  case ;  for,  in  both  countries,  the  whole  machinery  of  Jury  trial  is  the  same. 
But,  even  suppose  the  authority  were  foreign,  the  case  of  Owen  is  based  on  reason, 
expediency,  and  sound  legal  principles,  and  therefore,  should  be  followed  as  an  example 
by  this  Court.     On  the  3d  March, 

T?ie  Dean  of  Faculty  (Jeffrey)  replied — It  has  been  conceded  that  our  allegation  is 
relevant,  and  that  the  authorities  of  the  English  law  are  not  binding  upon  us  in  this 
case,  except  in  so  far  as  they  are  reasonable  and  expedient.    Its  policy,  in  this  resjiect, 
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is  narrow  and  short-sighted  ;  and  we  mufit  decide  solely  by  our  own  law  and  authorities. 
Jury  trial  has  been  recently  introduced  into  Scotkmd  by  statute,  which  permits  a 
verdict  to  be  set  aside,  if  it  be  essential  to  the  justice  of  the  cause.  This  provision 
embraces  every  wrong ;  and  the  only  question  is  the  competency  of  the  evidence  by  which 
our  relevant  averment  is  to  be  established. 

I.  As  to  the  affidavits  of  the  agents,  there  is  no  relaxation  of  the  old  rule  of  evidence. 
Formerly,  a  trial  could  have  been  put  off,  simply  by  a  word  at  the  Bar,  stating,  that  a 
material  witness  could  not  attend ;  now  an  oath  is  required.  The  practice  of  England 
is  more  loose  than  ours.  The  agents  have  not  borne  testimony  to  the  nieritsy  or  to  the 
truth  of  the  issues  ;  such,  it  is  admitted,  would  be  incompetent.  They  have  only  given 
informcUion  to  the  Court  of  a  malversation  which  took  place  during  the  trial.  To  this 
fact  their  evidence  is  unexceptionable. 

II.  It  is  said  that  the  Jurymen  have  not  lodged  affidavits,  because  we  are  not  yet  at 
the  probation.  It  is  their  admissibility  and  not  tlieir  credibility  which  we  contend  for. 
They  will  be  examined  in  open  Court,  when  the  competency  of  their  evidence  is 
decided.  The  only  Scotch  authority  against  this  is  a  diehmi  of  Hume,  which  is  solely 
applicable  to  criminal  cases,  which,  by  the  constitution  of  our  Justiciary  Court,  are  not 
reinewahle  any  where.  The  ancient  statutes  founded  on  were  abrogated  at  the  Union. 
In  impugning  their  verdict,  the  Jurors  would  not  be  guilty  of  perjury.  This  is  a  mere 
play  on  words.  Perjury  is  defined  by  Hume  to  be  a  direct  affirmation  of  falsehood  at 
the  time  of  swearing.  In  the  present  case,  it  amounts  only  to  a  forgetfulness  of  an 
obligation.  As  socii  criminis,  they  are  as  admissible  to  impugn  their  verdict,  as 
murderers  to  convict  their  fellows,  lliey  are  not  stained  with  infamy  ;  for  there  is  no 
recorded  verdict  yet  against  them,  and  therefore  they  are  habile  witnesses.  Tlie  tempta- 
tion of  Jurymen,  beiiig  corrupted,  to  invalidate  their  verdict  as/a/«6,  and  thus  to  load 
themselves  with  dishonour,  contrary  to  fact,  is  far  less  prolmble  than  the  bribery  of 
interested  third  parties,  such  as  agents,  &c.  The  dangers  all  lie  the  [302]  other  way, 
and  yet  the  evidence  of  the  Jurors,  who  alone  can  know  the  true  state  of  the  fact,  is  to 
be  excluded.  To  establish  such  a  precedent  would  be  to  make  a  mere  mockery  of  Jury 
trial,  and  bring  a  scandal  on  the  institution.  If  Jurors  are  entitled  to  Imllot,  and  then, 
because  it  was  in  a  jury-room,  with  impunity  boast  of  what  they  have  done,  it  is  an  out- 
rage upon  the  public  which  ought  to  be  put  an  end  to,  and  the  only  efficacious  mode  to 
prevent  such  criminality  in  future  is  by  eosposure. 

On  the  10th  March  the  Court  delivered  their  opinions. 

Lord  Chief  Commissioner. — This  case  comes  before  us  on  two  points  of  view, — 1st, 
On  affidavits  that  the  Jurymen  cast  lots  for  their  verdict ;  and  2diy,  That  the  verdict 
is  contrary  to  evidence.  It  is  the  first  time,  during  the  fifteen  years  that  the  Jury 
Court  has  l>een  established  in  Scotland,  that  the  conduct  of  a  Jury  has  been  impeached 
as  incorrect  ;*  and  I  have  felt  considerable  anxiety  on  the  subject.  It  is  a  question  that 
might  be  fatal  to  the  institution  of  Jury  trial  in  this  country.  The  jx)int  has  been 
argued  on  Iwth  sides  of  the  Bar,  as  a  question  of  evidence,  and  therefore,  to  be  decided 
according  to  the  law  of  evidence  in  Scotland.  And,  were  it  a  question  of  evidence,  I 
shoidd  most  willingly  assent  that  it  should  be  determined  by  the  law  of  Scotland.  B«t 
it  is  not  a  question  of  eindence,  but  one  which  arises  from  the  frame  of  the  Court  itself, 
and  involves  the  constitution  of  Juries  ;  and  as  this  Court  was  introduced  from  England, 
and  we  have  borrowed  the  sjx'cial  verdicts — the  numl^er  of  the  Jurymen,  and  the 
unanimity  of  the  Jurors — the  bill  of  excoi)ti(mR — the  mode  of  granting  new  trials — and, 
in  fact,  the  whole  machinery  of  the  Court,  from  England — we  must,  in  cases  like  the 
l)resent,  adopt  the  English  law.  It  has  been  matured  there  for  ages,  and  solemnly  fixed, 
and  thus  excludes  anything  like  speculation.  As  to  the  course  of  i)ractice  here,  of 
admitting  accomplices  as  witnesses,  he  would  say  nothing, — for  the  point  before  the 
Court  was  not  a  question  of  evidenre,  })ut  one  which  regarded  the  constitution  of  Juries  ; 
and  this  stood  in  the  way  of  its  being  a  question  of  evidence,  and  the  laws  of  the  two 
countries  must  therefore  be  the  same.  Hume  (Vol.  II.,  p.  412)  speaks  sound  sense  on 
the  point,  when  he  says,  It  woidd  be  dangerous  to  allow  an  alteration  of  a  verdict  after 
the  dispersion  of  the  Jurymen. 

By  the  statute  introducing  Jiu'y  trial  here,  Jurymen  are  neither  required  to  sacrifice 
their  consciences  nor  their  bodies ;  for,  at  the  end  of  twelve  hours,  if  they  can^t  agree 
in  their  verdict,  they  are  entitled  to  be  dismissed.  In  trial  by  Jury  in  criminal  cases, 
where  9  jnajority  is  sufficient  to  constitute  a  verdict,  a  case  of  casting  lots  could  not  be 
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supposed  to  arise.     The  constitution  of  Juries  may  be  considered  in  three  points  of 
view, — let,  As  to  their  receiving  information,  which  is  always  done  publicly  and  in  open. 
Court,  and  thus  securer  the  attention  and  correct  behaviour  of  the  Jurymen.     2d,  As  to 
their  deliberations,  which  are  always  in  private,  so  that  they  may  not  be  interrupted  or 
constrained  in  coming  to  their  judgment.     3d,  As  to  their  verdict,  which  is  returned  in 
presence  of  the  Judge.     It  is  most  essential  that  the  English  authorities  should  be 
properly  understood.     Here  the  Bar  have  not  succeeded  in  producing  any  authorities  in 
favour  of  examining  the  Jurymen ;  nay,  even  in  England,  with  the  experience  of  Jury 
trial  matured  for  1000  years,  they  utterly  failed  to  convince  the  Judges  of  its  propriety. 
In  Lord  Ratcliflfs  case,  in   1675,   the  Jury  were   not  examined,   though  they  were 
punished  for  their  misconduct.     Nor  in  the  case  of  Fry  v,  Halliday,  in  Sir  Thomas 
Jones's  Reports.     The  information  of  the  improper  conduct  of  the  Jury  was  derived,  in 
that  case,  from  the  bailiff  of  the  Court.     Likewise,  in  Mellish  v.  Arnold,  in  1721,  in 
Bunbury's  Reports,  the  Jury  were  not  examined,  but  evidence  of  their  misconduct  was 
laid  extraneously  before  the  Court.     Barnes's  Reports,  however,  in  1735-6,  contain  two 
cases  in  which  Jurymen  were  examined  against  their  verdict.     But  then  there  is  the 
case  of  Cove  in  Strange's  Report,  and  that  of  Casie  v,  Delaval,  in  1785.     In  the  one,  it 
does  not  appear  that  the  Jury  were  examined,  and  in  the  other,  the  affidavit  of  a  Jury- 
man was  refused.     And  in  1805,  in  the  case  of  Owen,  it  was  solemnly  decided  by  the 
whole  Judges  of  England,  that  the  Jury  could  not  be  examined,  and  the  former  law  of 
England  was  resorted  to,  and  solemnly  fixed,  at  a  time  when  Lord  Ellenborough  was  at 
the  head  of  the  Common  Law  of  England.     In  a  recent  case  in  Easter  Term,  1828,  Mr. 
Brougham  moved  for  a  new  trial  on  the  affidavit  of  a  Juryman,  and  Lord  Tenterden 
and  the  Court  rejected  it.     Now,  does  justice  or  expediency  induce  us  to  swerve  from 
the  law  of  England  ?    No ;  the  dangers  aU  lie  the  other  way.     For  200  years,   in 
England,  only  seven  or  eight  cases  like  the  present  have  occurred,  and  only  in  ttoo  of 
these  have  the  Jury  been  examined.     No  evil  has  resulted  from  the  not  taking  the 
evidence  of  Jurymen.     The  Juries  of  this  country,  during  the  fifteen  years  I  have  been 
connected  with  this  Court,  have  been  uniformly  characterised  by  attention,  sincerity 
and  integrity.     Where  they  cannot  agree  about  the  verdict,  they  are  at  liberty  to  be  dis- 
missed, after  the  expiration  of  twelve  hours,  a  period  which  is  not  sufficient  to  exhaust 
any  man,  and  tlius  they  are  saved  from  the  necessity  of  resorting  to  conduct  like  that 
surmised  against  the  Jury  in  the  present  case.     Though  there  are  other  points  on  which 
the  Court  might  have  decided  the  question,  yet  justice  to  the  parties  and  the  country 
requires  that  we  should  thus  fix  the  general  principle.     Now,  as  to  the  affidavits  : 
IHitting  the  objection  of  agency,  and  Mr.  Brown's  evidence  as  to  the  receiving  of  the 
verdict,  entirely  out  of  view,  the  affidavit  of  Mr.  ShephcKl  is  erroneous ;  for  he  says, 
only  one  hat  was  sent  for.     Cameron  does  not  corroborate  this  ;  and  the  officer  of  Court 
swears,  that  all  the  hats  and  cloaks  were  taken  in  at  the  same  time,  and. only  one  left 
out.     Mr.  Shepherd  has  also  mistaken  the  import  of  the  tearing  and  writing  on  paper. 
Keith,  who  also  heard  this,  distinctly  swears,  that  he  heard  one  of  the  Jiu'ymen  say,  sit 
down  gentlemen,  until  the  Chancellor  takes  the  votes ;  it  was  not  lots.     The  tearing 
and  writing  is  not  explained  on  the  agent's  view,  that  the  letter  P.  for  Pursuer,  was 
written  on  one  slip,  and  the  letter  D.  for  defender,  on  the  other,  but  is  accounted  for, 
when  it  is  recollected  that  the  verdict  was  written,  and  consists  of  13  lines.     There  is  no 
evidence  of  misconduct ; — the  Jury  cannot  be  examined.     If  we  were  to  examine  the 
Jurymen,  the  constitution  of  Juries  would  be  overturned,  and  if  we   countenanced 
listening  at  the  door,  and  spying  through  the  key-hole,  the  privacy  of  their  deliberations 
would  be  broken  in  upon.     If  the  country  have  not  sufficient  confidence  in  the  integrity 
of  their  Juries  without  such  proceedings,  it  has  not  yet  attained  to  a  state  that  entitles 
them  to  the  i)rivileges  and  benefits  of  Jury  trial. 

Lord  PUmilhj  concurred  with  what  had  been  so  ably  laid  down  by  the  Lord  Chief 
Commissioner,  and  would  therefore  not  enter  into  detail.  The  question  is  just,  whether 
a  verdict,  being  delivered  by  the  Jury,  in  presence  of  the  Judge,  and  recorded,  can, 
ex  intervallo,  be  challenged  on  such  an  allegation  as  that  it  was  balloted  for ;  the 
evidence  of  such  averment  being  to  be  derived  from  the  Jurors.  On  the  principles  of 
the  law  of  Scotland,  it  appears  incompetent  on  the  mere  statement  of  it.  It  is  not  a 
question  of  evidence,  whether  viewed  as  English  or  Scots  law.  In  all  the  commentaries 
regarding  the  qualifications  and  disqualifications  of  witnesses,  not  one  word  is  ever 
liinted  at  as  to  the  examijiation  of  Jurymen  to  impugn  their  own  verdict.     Had  th^ 
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question  been  one  of  evidence,  I  should  have  doubted  much  if  tliey  could  not  have  been 
examined,  though  their  testimony  must  have  been  liable  to  the  strongest  suspicion, 
because  we  are  every  day  in  the  habit  of  examining  instrumentary  witnesses  to  impugn 
deeds,  and  thus  falsify  acts  which,  under  the  Act  1681,  subject  them  to  punishment,  as 
accessory  to  fraud  and  forgery.  But,  even  to  put  it  on  higher  grounds  than  the  law  of 
evidence,  a  Judge  of  the  Supreme  Court,  who,  at  a  trial,  has  taken  notes  of  the  evidence, 
could  not  be  examined  afterwards  as  a  witness — (Harper  v.  Forbes,  January  1821, 
Murray's  Reports,  2d  vol.  385,  404)^  In  that  case,  the  Lord  Justice-Clerk,  who  did  not 
object^  was,  on  the  ccmsent  of  all  parties,  examined,  and  one  ground  was,  that,  had  it 
not  been  so,  one  of  the  parties  would  have  been  surpinsecl.  In  that  case,  however,  it 
was  laid  down  as  the  law,  never  again  to  be  departed  from,  that  a  Judge,  in  such 
circumstances,  could  not  be  examined.  Now,  the  same  principle  api)lies  in  the  case  of 
Jurymen,  who  have  acknowledged  their  verdict  by  a  solemn  judicial  act.  It  woidd  \ye 
subversive  of  Jury  trial,  and  prejudicial  to  the  ailministration  of  justice,  if  Jurymen 
were  permitted,  ex  intervallo,  [303]  to  impugn  their  verdict.  Where  would  there  }ye  an 
end  of  it  ?  We  might  have  several  Jurymen  swearing  against  each  other,  and  one, 
perhape,  even  swearing  against  himself,  that  he  had  been  bribed,  or  that  he  had  decided 
by  lot  The  Court  would  be  shaking  the  very  foundation  of  Jury  trial,  if  they  were  to 
go  into  the  investigation.  We  must  just  trust  to  the  intelligence  and  integrity  of  Juries. 
As  to  the  expediency,  then,  it  is  quite  clear,  and  this  must,  in  many  instances,  controid 
the  common  rule  of  evidence,  both  in  admitting  and  reeding  evidence.  Thus,  it  is 
quite  contrary  to  the  common  rules  to  receive  the  testimony  of  a  aocius  eriminis  ;  yet 
they  bend  to  public  utility.  On  the  very  same  groimds  of  public  policy,  Jurymen  and 
Judges  cannot  be  examined  as  witnesses,  the  former  to  impugn  their  verdict,  and  the 
latter  as  to  matters  which  occurred  before  them  in  judicio.  The  principle  is  quite  clear, 
and  requires  no  authorities.  On  the  other  side,  no  authorities  have  been  produced. 
The  case  of  the  Magistrates  of  Abenleen  y.  Forbes,  in  1809,  is  against  the  pursuers ;  for 
the  verdict  of  the  Jury  was  never  delivered  by  them,  but  by  their  clerk.  However, 
there  are  authorities  against  examining  the  Jurymen.  Hume  is  express  on  the  subject, 
and  his  doctrine  is  confirmed  by  two  decisions,  reported  by  M*Laurin.  Anciently,  it 
would  appear  that  Jurymen  were  examined  by  the  Privy  Council,  and  also  in  following 
out  the  enactment  of  1587.  Though  no  case  similar  to  the  present  has  ever  occurred, 
yet  in  May  1809,  in  the  case  of  Hannay  at  Glasgow,  two  days  after  the  verdict  of  the 
Jury  had  been  returned  and  recorded,  it  was  impugned  on  the  ground  that  five  of  the 
Jurors  had  not  been  sworn.  The  presiding  Jiidgea,  in  the  hurry  of  the  circuit,  called 
in  the  Jurymen  and  examined  them.  The  case  was  certified  to  the  High  Court  of 
Justiciary,  who  highly  disapproved  of  the  examination  of  the  Jurymen.  Burnet,  in  his 
Appendix,  after  giving  a  summary  of  the  pleadings  in  this  case,  lays  it  clearly  down, 
that  Jurymen  cannot,  ex  intervallOj  challenge  their  verdict.  This  is  the  doctrine  of 
Hume.  Another  case,  that  of  Sharpe,  occurred  in  1820,  in  which  it  turned  out  that  one 
of  the  Jurors,  a  Mr.  Tait,  was  a  minor.  There  the  minor  Juryman  was  interrogated,  but 
nat  on  oath.  Certificates  of  his  age  were  obtained  from  his  father,  and  a  variety  of 
other  evidence  adduced.  A  similar  course  had  been  followed  in  the  case  of  Meiizies,  in 
1790.  Looking  to  the  authority  of  Hume  and  Burnett, — the  two  cases  reported  in 
M*Laurin, — and  the  principle  laid  down  in  Harper  v.  Forbes,  there  could  be  no  doubt, 
according  to  the  sound  principles  of  the  law  of  Scotland,  of  the  inadmissibility  of  the 
Jurymen,  as  witnesses,  to  impugn  their  verdict.  Such  a  practice  would  })e  prejudicial  to 
the  institution  of  Jury  trial,  and  to  the  administration  of  justice.  The  English  law  was 
quite  express  and  satisfactory,  and  binding  upon  us  in  this  point.  He  had  been  con- 
vinced, from  the  very  first,  that  the  Jurymen  could  not  be  received  as  witnesses,  and 
the  conviction  had  grown  ujwn  him  throughout  the  discussion. 

Lord  Gillies  concurred  with  their  Lordships.  The  point  was  not  a  question  of 
evidence,  nor  to  be  dealt  with  as  such.  It  regards  the  institution  and  conducting  of 
Jury  trial  in  Scotland.  He  thought,  from  the  first,  that  the  decisions  in  the  English 
law  were  quite  binding  in  this  case.  Viewing  it  in  another  light,  Mr.  She])lierd's 
affidavit  does  not  amount  to  semiplena  probaiio,  or  prima  facie  evidence  of  misconduct, 
nor  even  of  a  suspicion  against  the  Jury.  Its  effect  is  entirely  done  away  with.  The 
agent  is,  indeed,  a  very  honourable  man,  and  may  suspect,  and  l)elieve  that  the  Jury 
cast  lots.  Such  an  allegation  of  belief  and  susi)i(non  is  not  sufficient  to  set  a  verdict 
aside.     The  ordinary  mode  of  setting  aside  a  verdiet  is  by  affidavits,  containing,  in  them- 
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selvCvS,  facts  sufficiejit  for  that  purpose.  Here  there  are  no  facts,  but  only  a  bare 
surtpicion,  which,  however  honest,  is  not  enough.  The  case  put  by  Lord  Pitmilly,  of 
instrumentary  witnevsses,  is  strong ;  but  then,  instrunientary  witnesses  are  voluntary,  and 
a  man  may  or  may  not  be  one,  as  he  pleases,  but  he  has  no  choice  in  being  a  Juryman  ; 
he  must  be  one  when  called  on.  In  such  circumstances,  it  would  be  hard  for  a  man  to 
be  compelled  to  perform  a  i>iece  of  duty,  and  then  be  brought  forwawl,  and  examined  as 
to  the  reasons  and  motives  which  influenced  him  to  return  his  verdict  in  a  particidar 
way  in  the  discharge  of  his  duty.  Public  policy  and  expediency  are  against  Such  an 
examination.  But,  if  once  permitted,  where  woidd  it  stop  ?  Allegations  might  be  made 
that  a  Juryman  was  bribed,  or  that  he  was  very  dull,  and  pinned  his  faith  entirely  to 
another,  had  never  paid  any  attention  to  the  evidence,  and  this  might  be  oflfered  to  be 
proved  by  one  or  two  of  the  other  Jurors.  Could  such  for  a  moment  be  entertained  ? 
Establish  the  precedent,  and  where  would  you  stop  1  It  would  be  fatal  to  the  stability 
of  Jury  trial. 

Lord  Gringletie  concurred.  The  examination  of  Jurymen  to  impugn  their  verdict,  on 
the  principles  of  the  law  of  Scotland,  was  incompetent,  and  likewise  from  the  constitu- 
tion of  the  Jury,  who  were  to  be  enclosed,  and  not  to  be  interfered  with  or  interrupted. 
It  would  be  an  annihilation  of  Jury  trial  to  allow  Jurymen  to  impugn  their  verdict  after 
they  had  intercourse  with  the  world,  and  it  might  be,  with  the  party.  To  enable  the  Privy 
Coimcil  to  examine  Jurymen,  it  required  an  express  statute  in  1471,  so  that  even  then  the 
common  law  of  Scotland  was  against  it,  or  it  would  not  have  required  statutory  enactment. 

Lord  Mackenzie  concurred.  The  verdict  could  only  be  impugned  by  extraneous 
evidence.  The  affidavits,  and  the  evidence  of  the  witnesses  who  had  been  examined, 
amounted  to  nothing.  The  question  is.  Can  we  adduce  Jurymen  as  witnesses  to  prove 
their  own  misconduct,  and  annul  their  own  verdict?  This  seems  clearly  incompetent. 
Where  ^vould  it  stop?  It  might  be  done  after  the  lapse  of  many  years.  A  judgment  of 
tlie  Court,  i)ronounced  on  a  verdict,  would  not  be  safe  till  after  the  expiration  of  forty 
years,  the  long  prescription,  if  such  a  doctrine  were  established.  If  any  one  Juryman 
chose  to  come  forward  and  say  he  balloted,  then  the  Court  w^ould  be  obliged  to  amiul 
the  verdict.  Even  though  there  were  no  authority  on  the  subject,  it  would  be  very 
dangerous  to  allow  the  examination  of  the  Jury,  after  separating,  to  impugn  their  verdict. 
In  the  case  in  the  Justiciary  Court,  referred  to,  the  examination  of  a  Juryman  w^as 
reprobated.  As  to  new  trials,  and  other  parts  of  the  machinery  of  the  Jury  Court,  the 
law  of  England  applies,  and  is  quite  settled.  No  innovation  has  been  introduced  by  the 
statute,  instituting  the  Jiu*y  Court  in  Scotland,  and  we  must  be  ruled  by  the  English 
law  in  this  case. 

Lord  Gillies. — I  forgot  to  notice  tlie  case,  referred  to  by  Mr.  Cockbum,  which 
occurred  before  me  at  Glasgow  (Gordon  &  Comjjany  v.  Newlands,  September  1825  ; 
Murray,  Vol.  III.,  p.  531).  A  man  was  cognosced  before  a  Jury  as  an  idiot.  A  reduc- 
tion of  the  verdict  was  brought,  on  the  ground  that  he  was  not  an  idiot  but  a  rogue,  who 
had  played  the  part  of  a  fool  to  serve  a  purpose.  The  question  was,  Whether  he  was  a 
rogtte  or  an  idiot  ?  The  Jury  were  not  examined  qua  jurymen,  either  to  impugn  or 
supijort  their  verdict,  but  merely  as  witnesses  in  the  reduction,  to  speak  as  to  their 
knowledge  of  the  man's  condition.  They  had  examined  him  while  on  the  inquest,  by 
putting  questions  to  him,  but  at  the  reduction  he  was  not  i)roduced. 

Lord  Chief  Commissioner. — I  owe  it  as  a  duty  to  the  Court,  the  partie^s,  and  the 
country,  to  state  the  result  of  my  researches  into  the  law  of  England,  on  this  subject. 
I  alluded  formerly  to  the  case  of  Mellish  v.  Arnold,  decided  in  1721,  and  reported  in 
Bunbury.  The  facts  of  that  case  were  these : — tlie  Jiu-y  cast  lots  as  to  the  amount  of 
damages,  whether  it  should  be  L.300  or  L.500,  and  they  awarded  L.500.  The  Court 
was  completely  satisfied  of  the  nusconduct  of  the  Jury,  from  extraneous  evidence,  and 
set  aside  the  verdict.  This  case  establishes  the  i)oint,  that  when  their  misconduct  is 
made  out  from  other  evidence  than  that  of  the  Jurors,  that  the  Court  will  annid  the 
verdict.  But  that  case  also  settles  another  ix)int,  which  we  are  not  at  present  called  on 
to  decide,  viz.  that  thougli  the  Court  would  not  allow  inculpation  of  their  verdict  by  the 
Jury,  yet  they  would  allow  tliem,  when  their  verdict  was  challenged,  to  come  forward  in 
excul|)ation,  and  support  it. 

The  Court  unanimously  rejected  the  eviC^^'^^^  ^^  ^^^^  Jurors,  and  refused  the  rule  for 
setting  aside  the  venh'ct  on  tJiat  groiuij  -fi'arther  argument,  however,  was  ordered,  on 
the  point  that  the  verdict  was  contrary  +       ^jclcnce. 
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Purguer's  authorities,— Hume,  II.,  p.  412,  2(1  Edition.  Statute  1471,  c.  47;  1745, 
c.  63.  HoweFs  State  Trials,  Vol.  X.,  p.  1185,  and  Vol.  XIX.,  p.  633.  Owen  v, 
Warburton,  1805.  Bosanqiiet  and  Pullar's  New  Reports,  Vol.  I.,  p.  326,  and  cases 
there  quoted. 

Defender's  authorities. — Hailes,  Vol.  I.,  p.  642  of  Strange's  Reports.  Fowler, 
Common's  Reports,  p.  525.  Mellishes,  1721  ;  Bunbury  Re[)orts,  p.  41.  Sir  William 
Blackstoiie's  Reports,  p.  1299.     Barnes's  Xote«,  }).  438. 

[S.C.  5  Mur.  166.] 


No.  835.  II.  Jurist  317.     11  March  1830.     Jury  Court 

Gib  and  M*Dona].d,  Pursuers. — Maitland, 

Sir  Paul  Baghott,  &c.,  Defenders. —  Whigham, 

Et  S  contra. 

Expenses. — 1st,  Fee  allowed  to  coimsel  for  revising  interrogatories  to  ])e  put  to  witnesses 
examined  on  commission :  2c?,  Circumstances  in  which  a  i)arty  was  found  entitled  to 
his  personal  expenses  of  travelling,  to  obtain  evidence  in  su])i)ort  of  a  charge  of  fraud. 

The  principal  facts  of  this  case  are  stated,  ante,  No.  681,  which  also  contains  a  remit 
to  the  Auditor,  1st,  In  order  that  he  might  state  his  reasons  for  disallowing  a  fee  to 
counsel  for  revising  interrogatories  to  lye  put  to  witnesses  examine*!  on  commission.  The 
auditor  reported,  that  it  was  the  duty  of  agents  to  draw  such  int<»Trogatories,  and  that, 
as  they  had,  in  fact,  been  prepared  by  the  agent,  he  could  not  allow  two  fees — one  to  the 
agent,  and  another  to  the  counsel. 

Tlie  hord  Chief  Commissioner  observed,  that  he  thought  both  charges  should  be 
allowed.  The  Court  every  day  had  occasion  to  observe  that  improper  questions  were 
put  to  witnesses  examined  on  commission.  It  w£is  desirable  to  insure  a  correct  course  of 
examination,  by  taking  the  best  assistance  in  the  prejMiration  of  the  interrogatories.  For 
this  reason,  when  revised  by  counsel,  his  fee  ought  to  he  allowed ;  while,  at  the  same 
time,  the  best  memorial  that  could  be  furnished  to  counsel  by  the  agent,  on  such  an 
occasion,  would  be  the  draft  of  the  interrogatories. 

Lord  Mackenzie  concurred. 

2d,  On  the  point,  regardijig  the  jmrsuer^s  own  travelling  exix».nses,  which  the  Auditor 
had  formerly  modified  to  L.lOO,  he  of  new  reported,  that  the  information  was  essential 
to  the  preparation  of  the  cause :  That  the  duty  performed  in  France,  London,  &c.  by 
Mr.  M'Donald,  might  have  been  done  by  an  agent,  though  not  at  such  a  small  expense 
as  that  allowed,  and  especially  so,  if  the  agent  had  been  sent  from  Edinburgh. 

The  Lord  Chief  Commissioner  was  not  inclined  to  deviate  from  the  general  rule, 
except  where  there  appeared  very  strong  groimds.  If  it  w^ere  otherwise,  then  a  part}-, 
whenever  he  instituted  a  suit,  might  run  from  one  part  of  the  country  to  another,  ami 
charge  the  opposite  party  with  his  expenses  of  travelling,  on  tlie  ground  that  it  was 
necessary  to  his  cause.  Besides,  the  Court  had  no  controul  over  a  i)arty  acting  in  this 
manner ; — but  where  one  agent  corresponded  with  another,  then  there  was  the  means 
of  checking  the  charges  made.  There  are  two  cases  reix)rted, — one,  M*Rail,  &c.  v.  Black- 
wood, by  Kilkerran,  23d  July  1748,  Mor.  4040;  and  the  other.  Black  v.  Carnegie,  18t]i 
June  1814,  Fac.  Col.,  where  personal  exjMinses  were  allowed  to  a  party.  It  was  a  point 
of  great  delicacy  to  allow  a  party's  personal  expenses ;  but,  in  the  present  instance, 
nothing  but  outlay  w^as  claimed,  ami  tlie  exijenses  of  an  agent  were  saved  ;  for  it  ai)pears, 
had  an  agent  been  employed,  the  ex^xinses  incurred  would  prolmbly  have  been  much 
greater.  Though  the  Court,  in  the  exercise  of  their  discretion,  consider  tlie  present  case 
as  one  in  which  the  party's  personal  expenses  should  be  allowed,  yet  it  is  not  to  be  drawn 
into  a  precedent. 
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No.  869.  II.  Jurist  369.     15  Mav  1830.     Ist  Div. 

SPRINGTHORPE,  Pursuer. — Dean  of  Faculty,  Robertson,  Bell. 

SPRINGTHORPE,  Defender. 

Husband  and  Wife — Marriage — Divorce — Proof — Circumstances  in  which,  held, 
reversing  a  judgment  of  the  Commissaries,  that  a  proof  of  marriage  in  Scotland,  by 
habite  and  repute,  was  sufficient,  although  the  pursuer  of  the  divorce  had  lil)elled  on 
a  regular  marriage  in  England;  and  that  certain  fa^^ts  and  circumstances  were 
relevant  and  sufficient  to  establish  the  fact  of  adultery. 

In  December  1829,  Springthorpe  brought  an  action  of  divorce,  ujxjn  the  head  of 
adultery,  Ijefore  the  Commissaries  of  Edinburgh,  in  which  he  libelled  ujxm  a  regidar 
marriage  between  him  and  the  defender  in  England ;  and  having  deponed  de  calumnia, 
and  given  in  a  condescendence,  in  which  he  averred  and  offered  to  prove  marriage  by 
acknowledgment  and  habite  and  rejiute,  and  adidtery  committed  in  October  1829,  the 
Commissaries  allowed  him  a  proof  of  his  li})el.  No  api)earance  was  ma<le  for  the  defen- 
der; and  in  his  proof,  the  pursuer  attemptcnl  to  establish  a  marriage  by  habite  and 
repute.  In  regard  to  the  fact  of  adultery,  he  proved  that  he  was  an  exhibitor  of  wax 
tigures,  and  that  he  emi)loyed  three  men,  named  Duff,  Hardie,  and  M*Intyre,  as  assis- 
tants in  his  exhibition-room:  That  in  October  1829,  when  exhibiting  his  figures  in 
(ireenock,  having  occasicm  to  leave  Scotland  on  business  for  a  fortnight,  the  defender, 
who  ought  to  have  been  at  her  lodgings,  came  to  the  exhi})ition-room  at  four  o'clock  in 
the  afternoon,  when  the  two  assistants.  Duff  and  Hardie,  were  in  the  act  of  leaving  the 
the  room,  to  go  as  usual  to  dinner,  and  then  askeil  for  James  M*Intyre,  her  alleged 
|>aramour.     Hardie, 

[370]  "  Interrogated,  What  answer  the  dej)onent  and  Duff  gave?  Depones,  We  told 
her  he  was  in  the  room  entering  by  the  staircase  from  the  exhibition-room :  That  the 
deponent  and  Duff  then  left  the  exhibition-room,  and  the  defender  in  it." 

Duff  confirmed  this  testimony  ])y  his  dei)oaition ;  and  the  only  other  evidence 
offered,  was  the  admission,  upon  oath,  of  the  fact  of  adultery,  by  M*Intyre  himself,  and 
the  confe8sir)n  of  the  defender,  in  presence  of  witnesses.  The  Commissaries  (March  5, 
1830)  pronounced  this  interlocutor: — 

"  The  Commissaries  having  considered  the  proof  adduced,  and  whole  process.  Find, 
that  although  the  pursuer  libels  on  a  regidar  marriage  between  him  and  the  defender  in 
England,  he  has  failed  to  prove  the  same  :  Farther,  find  that  he  has  failed  to  prove  facts, 
circumstances,  and  qualifications,  relevant  to  infer  the  defender's  guilt  of  adultery ; 
therefore  assoilzies  tlie  defender,  and  decern." 

The  Commissaries  having  (2d  April  1830)  adhered  to  this  judgment,  on  a  reclaiming 
petition,  the  pursuer  presented  the  present  bill  of  advocation,  in  which  he  maintained — 

I.  That  it  was  only  necessary  to  instruct  a  lawful  marriage,  which  he  had  done  by 
jjroving  acknowledgment  and  habite  and  repute,  which  constitute  marriage  by  the  law  of 
Scotland. — II.  That,  in  regard  to  the  adultery,  it  was  sufficiently  estfiblislied  })y  the 

;  evidence  of  the  two  assistants,  Duff  and  Hardie,  who  deponed  to  their  leaving  the  defeii- 

f  der  and  M'lnt^Te  alone  together  in  the  exhil)ition-house,  and  to  his  taking  more  liberty 

with  her  than  they  did,  wlien  taken  in  connection  with  the  admission  of  the  offendei-s 

themselves. 

The  Court  remitted  the  cause  to  the  Commissaries,  with  instructions  to  recal  the 
interlocutor  of  5th  March,  and  to  decern  in  terms  of  the  libel. 

Advocator's  authorities. — Scnlleux  v.  Soilleux,  13th  Jinie  1802,  and  Forster  v.  Foi'ster, 
6th  December  1790.  I.  Haggard's  Reports,  373  and  144  ;  Sinie  v.  M*Inroy,  9th  March 
1763.  Brown's  Sup.,  Vol.  V.,  p.  433;  Mortimer  v,  Mortimer,  9th  February  1820. 
Haggard's  Re|).,  II.  vol.,  p.  315  ;  Tmrgess  v.  Burgess,  10th  July  1817.    Haggard's  Reports, 

II.  vol.,  p.  226. 

[S.C.  8  S.  751.] 
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No.  870.  II.  Jurist  370.     15  May  1830.     1st  Div. 

WiNTON,  Pursuer. — Dean  of  Faculty  {Jc^ffrey),  Greenshidds. 
Eliza  Guieve,  his  Wife,  Defender. — Forsyth,  Neaves. 

Husband  and  Wife. — Circumstances  in  which  a  wife,  having  obtained  a  decree  of  separa- 
tion, a  mensa  et  toro,  against  lier  luisljand,  and  soon  after  joined  him,  and  cohabited 
with  him  for  four  years,  was  held  to  liave  disci larged  the  original  action  and  disclaimed 
the  decree. 

In  October  1820,  Mrs.  Wintoii  brought  an  action  of  separation,  a  mensa  et  toroy 
against  her  hiLsband,  in  which  she  averred  that  he  had  fallen  into  habits  of  intoxication, 
ami  had,  on  those  occasions,  rei^eatedly  maltreated  and  abused  her,  and  concluded  for 
soj)aration  and  an  aliment  at  the  rate  of  L.100  a  year.  The  husband  defended  ;  and  a 
proof  of  the  libel  being  allowed,  the  Comnussaries  (18th  May  1821)  pronounced  this 
judgment : — 

"  The  Commis-saries,  having  considered  the  proof  adduced  by  both  j)arties,  and  whole 
process.  Find  it  prove<l,  tliat  the  defender  has  been  guilty  of  maltreating  and  abusing  the 
pursuer :  Find  that  the  pursuer  is  at  liberty  to  live  separate  from  the  defender  :  Ordain 
the  defender  to  separate  himself  from  the  pursuer,  a  mensa  et  torOy  in  all  time  coming  : 
Find  the  pursuer  entitled  to  an  aliment  out  of  the  estate  of  the  defender ;  but  before 
fixing  the  extent  thereof,  ordain  the  pursuer  to  give  in  a  condescendence  of  the  defen- 
der's circumstances,"  <fcc. 

Nothing  farther  was  done  in  the  action,  which  was  allowed  to  fall  asleep,  in  conse- 
quence of  a  reconciliation  betwixt  the  parties,  and  their  agreement  to  live  again  together. 
This  arrangement  commencetl  on  1st  January  1823  (at  which  time  the  husband  granted 
the  wife  a  letter,  })romising  kind(?r  behaviour,  and  obliging  himself  to  allow  her  an 
annuity  of  L.35  j)er  annum,  should  a  separation  be  again  rendered  necessary),  and  con- 
tinued till  1st  March  1827  (two  children  being  born  of  tlie  marriage  in  the  interval), 
when  the  wife  again  deserted,  and  on  31st  March  1827,  raised  and  executed  a  summons 
of  wakening  of  the  original  process  of  separation.  The  hu8l)and  made  appearance,  and 
resisted  the  wakening,  on  the  ground  that  she  had  disclaimed  the  original  action  and 
relinquished  the  Imnefit  of  her  decree,  by  entering  into  the  subsequent  arrangement, 
accepting  the  husband's  letter  of  obligation,  and  continuing  in  family  with  him  for  four 
years  after  the  decree  of  separation  in  implement  of  that  arrangement.  The  Commissaries, 
after  ordering  production  of  the  husband's  letter  of  obligation,  pronounced  an  interlocutor, 
wakening  the  original  process ;  and  a  condescendence  in  regard  to  the  husband's  circum- 
stances being  lodged  by  the  wife,  with  answers  by  the  husband,  and  a  conjunct  probation 
allowed,  the  Commissaries,  on  13th  November  1829,  pronoimced  a  judgment,  awarding 
to  the  wife  L.40  sterling  per  annimi,  and  L.IO  per  annum  for  their  child.  The  wife 
reclaimed  against  this  judgment,  and  at  the  same  time  raised  a  sui)plementary  action,  in 
which  (narrating  that  she  had  born  two  children  since  the  original  action  was  raised) 
she  concluded  for  L.30  per  annum  for  each  of  her  three  children.  In  her  reclaiming 
j)etition  she  prayed  the  Court  to  rtical  the  last  interlocutor  awarding  her  L.40  ])er  annum, 
(fee. ;  to  conjoin  the  process  with  the  s\n)i)lementary  one,  and  to  find  her  entitled  to  L.lOO 
I>er  annum,  and  L.30  yearly  to  e^ch  of  her  children.  The  Commissaries,  by  an  inter- 
locutor, 15th  January  1830,  recalled  their  former  interlocutor;  awarded  the  wife  L.60 
\rer  annum,  in  place  of  L.40,  and  L.15  to  her  child,  in  place  of  L.10,  but,  quowl  ultra^ 
refused  the  prayer  of  the  reclaiming  petition.  Of  these  judgments  the  husband  brought 
the  present  bill  of  advocation,  and  prayed  for  an  alteration  of  them,  on  the  following 
grounds : — I.  That  the  original  decree  liatl  fallen,  and  the  original  action  been  abandoned 
(rendering  a  wakening  incompetent),  by  the  subsequent  reconciliation  and  co-habitation 
of  the  parties  for  four  years  ; — and,  II.  That,  at  all  events,  the  alimentary  provisions 
awarded  were  extravagant,  in  respect  the  advocator  had  only  L.76  of  yearly  income. 

Answered, — I.  That  the  decree  of  separation,  being  final,  could  not  be  set  aside, 
except  by  reduction.  There  can  be  no  presumption  of  remission  against  a  party  who  has 
got  a  final  decree  of  separation,  which  she  may  use  at  any  time  she  chooses,  or  relax,  if 
circumstances  justify ;  and  if  it  had  been  nece.ssary  to  prove  a  repetition  of  ill-usage,  the 
respondent  could  easily   have  done  it. — II.  From  states  produced,    the   complainer's 
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income  may  be  fairly  estima- [371] -ted  at  L.200  per  annum,  making  the  provisions  fair 
and  reasonable. 

Lord  Balgray. — This  is  a  very  simple  case,  and  requires  no  illustration.  The  Com- 
missaries are  quite  wrong.  Their  decree  of  separation,  a  mensa  et  torOy  was  only  of  the 
nature  of  an  interim  interdict,  and  the  re-union  of  the  i)arties  and  re-cohabitation  for 
four  years,  was  a  most  distinct  disclamation  of  the  decree. 

Lord  President. — The  discharge  of  the  original  action  was  complete. 

Lord  Gillies. — If  the  wife  had  only  taken  the  husband  on  trial  for  a  few  days  after 
the  decree  of  separation,  the  disclamation  might  not  have  been  so  clear. 

Lord  Craigie  concurred. 

The  Court  then  reuutted  to  the  Commissaries,  with  instructions  to  alter  their  inter- 
locutors pronounced  subsequent  to  the  date  of  the  decree  of  wakening. 


No.  884.  II.  Jurist  381.     22  March  1830.     Jury  Court. 

Scott  and  Gifford,  Pursuers. — Cockburn^  Ske7ie,  ajtd  liusseil. 

Miller  and  Kerr  and  Others,  Defenders. — Dean  of  Faculty  {Jeffrey) 

and  Ivory, 

Evidence — Written — Notarial  Instrutnent. — The  onus  of  proving  the  falsity  of  a  notarial 
attestation,  ex  facie  correct,  lies  with  the  objector. 

The  pursuers  alleged  that  they  were  the  registered  owners  of  the  brig  called  the 
Earl  of  Dalhousie,  and  that,  in  June  1821,  they  ordered  their  agent,  Mr.  Manticha,  to 
insure  the  ship  to  the  extent  of  L.1000,  at  and  from  Clyde  to  Quebec,  with  leave  to  call 
at  a  port  in  the  Highlands  to  take  in  passengers.  Mr.  Manticha  applied  to  the 
defenders,  as  iiLsurance  brokers,  who  eifected  the  insurance  with  the  8ea  Insurance 
Company  of  Scotland.  The  vessel  was  lost  on  7  th  September  1821,  on  the  south  side 
of  the  Island  of  Anticosti.  On  the  defenders  refusing  to  pay  the  loss,  the  pursuers 
raised  an  action  against  them  on  the  policy ;  and,  after  several  preliminary  defences, 
they  •pleaded — I.  That  the  pursuers  were  not  bona  iide  owners  of  the  ship,  and  that  a 
violation  of  the  Navigation  Acts  had  been  committed,  as  the  pretended  [382]  agentj 
Manticha^  an  alien,  was  the  true  owner. — II.  That  the  voyage  made  by  the  vessel 
deviated  from  that  described  in  the  policy. 

After  a  great  variety  of  procedure  before  the  Admiralty  Court  and  the  Court  of 
Session,  the  following  issues  were  sent  to  a  Jury : — 

"  It  being  admitted  that  the  pursuer  Scott  was,  on  the  26th  day  of  June  1821, 
proprietor  of  one-half  of  the  vessel  called  the  Earl  of  Dalhousie,  and  that,  on  the  4th 
day  of  Jidy  1821,  the  said  vessel  sailed  from  the  Clyde,  and  touched  at  Fort- William, 
in  the  north  of  Scotland,  and,  on  her  outward  bound  voyage,  was  totally  lost  on  the  6th 
day  of  Septeml)er  1821,  on  the  side  of  the  Island  of  Anticosti,  in  the  Gulf  of  St. 
Laurence :  It  being  also  admitted,  that,  by  a  policy  of  insurance,  dated  the  3d  day  of 
July  1821,  the  Sea  Insurance  Company  of  Scotland  insured  the  said  vessel  on  a  voyage 
from  Clyde  to  Quebec,  and  ports  of  discharge  and  loading  in  British  North  America, 
while  there,  and  back  to  Dundalk  and  Greenock,  with  leave  to  call  at  Tobermory  for 
passengers  on  the  voyage  out : — I.  \A^ether,  on  the  26th  day  of  June  1821,  the 
pursuer  John  Gifford  was  owner  of  the  one-half  of  the  said  vessel  ? — II.  Whether  the 
defenders,  or  any  of  them,  promised  and  agreed  to  insure,  or  to  get  L.IOOO  insured  on 
the  said  vessel,  on  a  voyage,  at  and  from  Clyde  to  Quebec  (with  hmve  to  call  at  a  port 
in  the  Highlands  to  take  in  passengers),  while  there,  and  thence  to  Dundalk,  and  from 
Dundalk  to  Greenock,  in  terms  of  a  letter  from  Mr.  Joseph  Manticha,  dated  26th  June 
1821,  and  whetlier  the  defenders  failed  to  perform  the  said  promise  and  agreement,  to 
the  loss,  injury  and  damage  of  the  pursuers,  or  either  of  them  % — Or,  III.  Whether  the 
pursuers  accepted  of  the  said  policy,  dated  3d  July  1821,  as  implement  of  the  promise 
and  agreement  foresaid,  on  the  part  of  the  defenders  ? " 

During  tlie  course  of  the  trial,  the  i)ursucrs  put  in  evidence  a  document  attested  by 
a  notary-public  in  America.  Objected — This  is  not  a  probative  deed,  either  by  the  law 
of  England  or  of  Scotland.     Its  authenticity  is  doubted.     The  signature  of  the  notary 
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may  be  a  forgery, — it  must  he  i)roved  genuine.  Answered — The  deed  is  ex  facie 
authentic,  and  hears  the  official  attestation  and  seal  of  a  notary-public ;  and  against  it 
there  is  merely  the  ioord  of  the  defenders.  In  the  Court  of  Session,  the  protest  to  a 
bill,  if  to  all  appearance  regular,  never  reqiures  to  be  proved  by  witnesses. 

Lord  Chief  Commissioner. — ^The  ])ower  of  attorney  is  regidarly  certified  by  an 
American  notary.  Is  such  a  ihxjument  not  probative]  Does  tlie  law  of  Scotland 
re(|uire  proof  of  the  authenticity  of  an  instrument,  bearing  on  its  face  such  a  notarial 
attestation  ?  In  England,  deeds  are  not  on  the  same  footing  as  in  this  country ; — ^a 
Scotch  deed,  regidarly  attested  by  instrumentary  witnesses,  proves  itself,  and  does  not 
require  to  be  sworn  to  by  witnesses.  It  is  a  probative  deed.  But  in  England,  a  deed, 
e.g.  a  bond,  is  proved  by  calling  witnesses,  or  you  may  prove  the  hand-writing.  There 
is  no  difference,  in  that  respect,  between  a  bond  and  a  power  of  attorney.  But  if  a 
deetl,  executed  in  a  foreign  country,  is  attested  by  a  public  officer,  professing  to  be  a 
notary  public,  and  is  ex  facie  regular,  it  wcmld  be  good  evidence,  and  the  proof  of  forgery 
would  lie  on  the  objector.  The  veracity  of  the  deed  is  not  impeached  ;  and  until  it  is 
proved /aZ«e  we  must  give  it  full  credit. 

Lord  Cringletie  concurred  with  his  Lordships  views ;  and  as  far  as  regarded  the  law 
of  Scotland,  his  opinion  was  the  same. 

The  Court  rei)elled  the  objection,  and  nded,  tliat  where  a  notarial  attestation  appears 
in  every  respect  regular,  the  proof  of  its  falsity  lies  on  the  objector. 
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Glbnnan  and  Bradly,  Suspenders. — Act.  George  Patton ;  Alt.  Geoi-ge  Smythe, 

Juror — Minority  of — 6  Geo.  IV.  c.  22,  sec.  16. — After  a  trial  [383]  and  conviction,  it  is  no 
ground  of  nullity,  that  one  of  tlie  jurors  is  discovered  to  have  been  a  minor — Every 
objection  to  jurors  must  be  stated  in  limine. 

Timothy  Glennan  and  Charles  Bradly,  privates  in  tlie  12th  Royal  Lancers,  w(;re,  on 
the  9th  March,  convicted  by  a  jury,  before  the  Sheriff  of  Perth,  of  assaulting  several 
individuals  to  the  effusion  of  their  blood,  and  sentenced  to  6  months'  imjjrisonment.  A 
susi>ension  and  liberation  was  presented  to  the  High  Court  of  Justiciary,  in  which  it  was 
pleaded, — that  one  of  the  jurors,  by  whom  the  suspenders  had  been  found  guilty,  was  a 
minor,  and  therefore,  that  the  whole  proceedings  were  null  and  void.  Anjs^wered, — ^This 
objection  should  have  been  stated  in  limine ;  for  the  6  Geo.  IV.  c.  22,  s.  16,  provides, 
that 

"  it  shall  not  be  competent  to  take  any  objection  to  any  juror,  after  he  shall  have  been 
sworn  to  serve." 

The  suspenders  replieti, — That  the  objection  taken,  was  not  an  objection  to  a  juror, 
but  an  objection  that  there  was  no  jury  nor  trial :  That  the  provision  of  the  statute  was 
merely  declaratory  of  the  common  law,  by  which  objections  to  jurors  were  to  be  taken 
in  limine:  That  in  Sharpens  case  (1821),  while  that  rule  was  admitted,  the  application  of  it 
was  rejected,  in  respect  of  the  radical  nullity  of  the  procedure  :  That  the  statute  did  not, 
by  express  provision,  cure  such  nullity,  and  that,  if  it  had  been  meant  and  intended  to  do  so, 
the  provision  woidd  have  been  in  a  separate  section,  at  least  in  a  separate  sentence,  and 
have  distinctly  borne  that  it  did,  what  it  is  said  to  do  :  That  in  the  last  edition  of  Hume, 
where  the  decision  in  the  case  of  Sharpe  is  for  the  first  time  given,  it  is  stated  as  law, 
and  no  notice  taken  of  the  statute ;  and  that  the  inquiries  constantly  made  by  the 
Court  about  the  age  of  jurymen  proved  that  the  objection  was  not  held  as  one  which  the 
mere  silence  of  the  prisoner  coiUd  cure  :  That  the  Act  was  meant  to  intrcxluce  an  altera- 
tion of  the  qualification  and  mode  of  choosing  an  assize,  and  not  to  alter  the  law  as  to 
the  nullity  of  venlicts.  But  the  Court,  holding  that  the  Act  was  introduced  princij)ally 
to  remedy  known  evils — that  the  evil  in  Sharpens  case  had  been  deeply  felt—that  the 
expressions  of  the  Act  were  sufficiently  broad  to  affect  the  alteration  of  the  law ;  and 
that,  as  the  prisoners  had  a  list  of  the  assize  furnished  to  them,  they  ought  to  have  been 
prepared  with  their  objections ; — refused  the  bill. 
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No.  922.  II.  Jurist  415.     7  June  1830.     Jury  Court. 

Paterson,  Pursuer. — Dean  of  Faculty,  et  alii. 

Shaw,  Defender. — Solicitor-General,  et  alii. 

Proof — Witness — Relationship— Error  in  Issue. — 1.  Objection  sustained,  that  a  witness 
was  brother  to  the  party  adducing  him. — 2.  Where  an  issue  has  been  taken,  in 
regard  to  what  occurred  at  the  house  of  a  person  described  as  residing  in  a  ]mrticular 
street — not  competent  at  the  trial  to  lead  evidence  inconsistent  with  that  statement. 

Paterson  brought  an  action  of  damages  against  Shaw,  accusing  tlie  latter  of  having 
circulated  reports  that  the  former  had  been  guilty  of  cheating  at  cards.  The  defender 
pleaded  in  justification,  tliat  he  was  not  the  author  of  the  reports,  but  liad  heard  them 
from  others ;  and  also,  that  tlie  charge  that  the  pursuer  had  cheated  at  cards  was  true. 

It  api)eared  that  a  communication  had  been  made  by  the  defender  to  the  pursuer's 
brother,  that  the  defender  hail  discovered,  and  could  prove  the  pursuer  to  be  a  cheat, 
and  that  he  was  determined  to  exj>ose  the  pursuer,  unless  the  money  which  the  defender 
had  lost  in  the  pursuer's  presence  was  rejiaid ;  and  that  the  money  was  repaid  by  the 
brother  to  the  defender,  who  wrote  a  letter  containing  a  statement  of  the  transaction. 

The  brother  of  the  pursuer  having  been  offered  as  a  witness, 

Solicitor-General  olyected  to  his  admissibility,  on  ground  of  relationship. 

Dean  of  Faculty  answered — That  although  relationship  be  in  general  a  good  objec- 
tion to  a  witness,  yet  in  many  cases  the  rule  has  been  relaxed,  where  the  witnesses  are 
necessary  witnesses,  as  in  the  case  of  occult  crimes,  testamentary  witnesses,  &c.,  in  the 
latter  case,  on  the  ground  that  the  parties,  by  making  choice  of  relations,  are  held  to 
have  abandoned  the  ol)jection  by  making  them  necessary  witnesses :  That  in  the  present 
case,  it  was  by  the  act  of  the  defender  himself  selecting  the  witness  to  whom  he  made 
the  communication,  that  had  made  him  a  testis  sirigularis,  and  therefore  a  necessary 
witness ;  and  that  the  defender  was  not  entitled  to  take  the  benefit  of  his  own  act. 

Solicitor-General  rei)liedj — That  the  communication  and  adjustment  made  by  the 
defender  and  the  witness  was  reduced  to  writing,  and  was  not  competent  thereon  to  be 
proved  by  parole,  much  less  by  the  evidence  of  the  brother  of  the  pursuer. 

Lord  Gillies  sustained  the  objection. 

[416]  Solicitor-General^  having  obtained  a  judgment  on  the  point  of  law,  I  consent 
to  the  witness  being  examined. 

One  of  the  defender's  witnesses  being  alx)ut  to  state  what  had  taken  place  at  the 
house  of  Mr.  George  Kinnear,  banker,  in  Melville  Street^ 

Mr,  Cockbum  objected. — There  is  no  issue  in  regard  to  any  thing  that  happened  in 
the  house  of  Mr.  George  Kinnear,  in  Melville  Street,  There  is  an  issue  as  to  something 
said  to  have  taken  place  in  the  house  of  a  gentleman  of  that  name  in  Great  King  Street, 
— and  you  must  confine  yourself  to  the  issues. 

Solicitor-General. — It  is  a  mere  clerical  error,  and  may  be  rectified,  either  by  striking 
out  the  words,  Great  King  Street  from  the  issue,  which  will  make  the  designation  per- 
fectly good,  or  by  substituting  the  words,  Melville  Street  for  Great  King  Street ;  or  your 
Lordshii)s  may  state  it  to  the  Jury  to  say,  whether,  on  the  whole  evidence,  they  consider 
the  issue  to  be  substantially  proved.  The  point  was  previously  before  the  Court  on  a 
motion  to  have  the  alteration  made,  where  it  was  considered  to  be  one  of  those  matters 
which  should  be  left  for  disposal  at  the  trial,  and  it  is  impossible  for  the  other  party 
to  say  he  is  taken  by  surprise. 

Lord  Gillies  considered  the  objection  to  be  well  foimded.  It  was  an  illustration  of 
the  falsehood  of  the  maxim — superjlua  non  nocent, — for  the  designation  of  Mr.  Kinnear, 
Imnker  in  Edinburgh,  would  be  quite  enough ;  but  when  it  is  added,  that  he  resides  in 
Great  King  Street,  and  you  prove  something  that  took  place  in  Melville  Street,  how  can 
I  put  it  to  the  Jury  to  return  a  verdict  for  the  parties  on  that  issue  1  To  find  that  such 
a  thing  happened  in  Melville  Street  would  be  no  answer  to  the  issue  at  aU.  Therefore 
the  objection  must  be  sustained. 
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^'o.  939.  11.  Jurist  431.     10  June  1830.     House  of  Lords. 

Doe,  on  the  Demise  of  Bushelle,  Appellant. 

Vardill,  Respondent. 

iTiiemaiional  Laic — Marriage — Succession, — A.  went  from  England  to  Scotland  and 
resided,  and  was  domiciled  there,  and  so  continued  for  many  years  till  the  time  of  his 
death. — A.  cohabited  with  M.,  an  unmarried  woman,  diuring  the  whole  period  of  his 
residence  in  Scotland,  and  had  by  her  a  son,  B.,  who  was  born  in  Scotland. — Several 
years  after  the  birth  of  B.,  who  was  the  only  son,  A.  and  M.  were  married  in  Scot- 
land, according  to  the  laws  of  that  country. — By  the  law  of  Scotland,  if  the  marriage 
of  the  mother  of  a  child  with  the  father  of  such  child  takes  place  in  Scotland,  such 
child  born  in  Scotland  before  the  marriage  is  equally  legitimate  with  children  }>oni 
after  the  marriage,  for  the  purpose  of  taking  land,  and  for  every  other  puri)ose. — 
A.  dietl  seised  of  real  estate  in  England  and  intestate. — Ik-Id,  by  the  law  of  England, 
that  B.  is  not  entitled  to  such  property  as  the  heir  of  A. 

Ijord  Chief  Baron. — My  Lords, — In  this  case  the  Judges  have  agreed  upon  the 
answer  which  is  to  be  given  to  the  question  put  to  them  by  your  Lordships.  The 
question  is  this  : — 

"A.  went  from  England  to  Scotland  and  resided,  and  was  domiciled  there,  and  so 
continued  for  many  years  till  the  time  of  his  death.  A.  cohabited  with  M.,  an  un- 
married woman,  during  the  whole  period  of  his  residence  in  Scotland,  and  had  by  her  a 
son  B.,  who  was  born  in  Scotland.  Several  years  after  the  birth  of  B.,  who  was  the 
only  son,  A.  and  M.  were  married  in  Scotland  according  to  the  laws  of  that  country. 
By  the  law  of  Scotland,  if  the  marriage  of  the  mother  of  a  child  with  the  father  of  such 
child  takes  place  in  Scotland,  such  child  born  in  Scotland  before  the  marriage  is  equally 
legitimate  with  children  born  after  the  marriage,  for  the  i)urpose  of  taking  land,  and  for 
every  other  purpose.  A.  died  seised  of  real  estate  in  England  and  intestate.  Is  B. 
entitled  to  such  property  as  the  heir  of  A.  ? " 

It  appears  to  us,  that  whenever  a  question  of  the  nature  put  to  us  by  your  Lord- 
ships arises  in  an  English  Court  of  Justice,  there  are  two  points  to  which  the  attention 
of  the  Judge  must  be  directed,  sejiarately,  and  in  succession  to  each  other.  The  first  in 
order  regards  the  personal  statins  or  condition  of  the  claimant;  the  second  is,  what 
rules  of  inheritance  the  law  of  this  country,  where  the  property  is  situated  and  the 
tribunal  sits,  has  impressed  upon  the  land  of  the  subject  of  the  claim  ?  As  to  the 
first  of  these  questions, — I  believe  I  exi)ress  the  opinion  of  the  Judges,  when  1  say 
in  the  well-considered  language  of  Lord  Stowell,  in  the  cause  of  Dalryniple  v. 
IMrymple, — "  The  cause  being  entertained  in  an  English  Court,  must  be  adjudicated 
acconiing  to  the  principles  of  the  English  law  applicable  to  such  a  case ;  but  the  only 
principles  applicable  to  such  a  case  by  the  law  of  England  is,  that  the  statics  or  condi- 
tion of  the  claimant  must  be  tried  by  reference  to  the  law  of  the  coinitry  where  the 
status  originated, — having  furnished  this  principle,  the  law  of  England  withdraws 
altogether,  and  leaves  the  question  of  status  in  the  case  put  to  the  law  of  Scotland." 
Such  is  the  sentiment  of  that  great  Judge,  and  such  is  his  language,  varied  only  so  far 
as  to  apply  to  a  question  of  legitimacy,  what  was  said  of  a  question  respecting  the 
validity  of  marriage.  When  the  question  of  personal  status  has  been  settled  upon  these 
principles — when  it  has  been  ascertained  what  the  claimant's  character  and  situation 
is,  it  becomes  then  necessary  to  inquire  what  are  the  rules  and  maxims  of  inheritance, 
which  the  law  of  that  country  where  the  inheritance  is  placed,  and  whose  tri])unals 
are  to  decide  upon  it,  has  stamped  and  imjiressed  ui)on  the  land  in  debate.  In 
order  the  more  distinctly  to  explain  what  is  meant,  I  will  suppose  a  case  in  many 
circumstances  resembling  the  present:  In  adtlition  to  the  circumstances  stated  in 
the  question,  let  it  be  further  supposed  that  the  father  and  mother  of  the  claimant 
had,  after  their  marriage,  one  or  more  sons  born  to  them.  Suppose  then  the 
present  claim  to  be  made.  The  first  inquiry  having  been  satisfied, — and  it  being 
upon  that  inquiry  perfectly  ascertained  that  the  claimant  is  the  eldest  legitimate  son  of 
his  deceased  parent,  for  the  purpose  of  taking  land,  and  for  every  other  i)urpose  by  the 
]aw    of    Scotland, — ^it    will    next    be   requisite  to   inquire  what    are    the  rules   and 
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maxims  of  inheritance  whicli  the  law  of  England  has  impressed  ui)on  that  land,  which 
is  the  suhject  of  the  claim.  Let  it  further  be  supposed,  that,  upon  this  inquiry,  it  shall 
turn  out  that  the  land  claimed  is  of  that  description  which  is  called  borough  English. 
This  being  proved,  we  think  it  cleiir  that  the  claimant's  legitimacy  by  the  law  of  Scot- 
land,— his  right  to  inherit  by  that  law — will  give  the  claimant  no  right  whatever  to 
the  land  in  England  held  in  borough  English.  The  comity  between  nations  is  con- 
clusive to  give  to  the  claimant  the  character  of  the  eldest  legitimate  son  of  his  father, 
and  to  give  him  all  the  rights  which  are  necessarily  consequent  upon  that  character, 
but  what  these  rights  are  respecting  English  land,  must  \)Q  left  to  the  law  of  England  ; 
and  the  comity  is  totally  ineifectual  to  alter,  in  the  slightest  degree,  the  rules  of  inheri- 
tance and  descent  which  the  law  of  England  has  attached  to  this  English  land.  It 
would  unquestionably  descend  upon  the  youngest  son.  I  am  anxious  to  mark  clearly 
the  distinction  whicli  I  have  i)ointed  out ;  because  it  is  upon  that  distinction  that  our 
opinion  turns.  I  will  therefore  illustrate  it  by  another  example :  Take  the  case  of 
llderton  v.  Ilderton, — that  is,  as  your  Lordships  know,  the  case  of  a  claim  of  dower  by 
a  foreign  widow.  Whether  she  is  a  widow  or  not — that  is,  whether  she  was  the  lawful 
wife  of  the  man  who  was,  during  the  coverture,  seized  of  the  land,  is  a  question  which 
the  law  of  England  permits,  upon  a  claim  to  English  land,  to  be  determined  by  the 
foreign  law, — the  law  of  the  country  where  the  contract  of  marriage  was  ma<le.  Here 
the  comity  stops.  When  her  character  of  widow  shall  have  been  fixed  according  to 
these  foreign  rules,  the  law  of  England  comes  into  action,  and,  proceeding  inexorably  by 
its  own  provisions  and  regulations,  decides  what  are  the  interests  in  the  English  land 
which  her  character  of  widow  h£is  conferred  upon  her.  It  inquires,  what  are  the  rules 
which  attach  upon  the  particular  land  in  favour  of  a  widow  ?  If,  upon  that  inquiry,  it 
appear  that  the  land  is  subject  to  the  common  law,  it  will  give  her  a  third ; — if  it  appear 
to  be  gavel-kind,  one-half  while  she  remains  casta  et  sola.  If  the  land  be  customary 
held  of  any  manor,  the  custom  must  be  looked  into,  and  she  can  have  only  what  that 
custom  shall  bestow,  however  strange  and  cai)ricious  that  custom  may  be.  The 
distinction  to  which  I  am  directing  your  Lor<lshii>s'  attention  is  very  familiar  to  foreign 
Jurists,  and  is  noticed  by  them  as  the  difference  between  real  and  personal  status; 
the  last  being  those  which  respect  the  person  and  follow  it  everywhere,  the  first  being 
those  which  are  connected  with  the  land,  and  adhere  to  it,  and  arc  as  immovable 
as  the  subject  to  which  they  are  applied.  My  Lords,  it  appears  to  us  that  the  answer 
to  the  question  which  your  Lordships  have  put,  must  be  founded  upon  this  distincticm  : 
While  we  assume  that  B.  is  the  eldest  legitimate*-  son  of  his  father  in  England  as  well 
as  in  Scotland,  we  think  that  we  have  also  to  consider  whether  that  staitis — that 
character — entitles  him  to  the  land  in  dispute  as  the  heir  of  that  father ;  and  we  think 
that  this  question,  inasmuch  as  it  regards  real  pro})erty  situated  in  England,  must 
be  decided  accorduig  to  those  rules  which  govern  the  descent  of  real  property  in  that 
country,  without  the  least  regard  to  the  rules  which  govern  the  descent  of  real  pro- 
perty in  Scotland.  We  have  therefore  considered  whether,  by  the  law  of  England,  a 
man  is  the  heir  of  English  land,  merely  because  1m?  is  the  eldest  legitimate  son  of  his 
father.  We  are  of  oi)inion  that  these  circumstances  are  not  sufficient  of  themselves, 
but  that  we  must  look  further,  and  ascertain  whether  he  was  born  within  the  state 
of  lawful  matrimony,  because,  by  the  law  of  England,  that  circumstance  is  essential 
to  heirship  ;  and  that  this  is  a  rule  not  of  a  personal  nature,  but  of  that  class,  which,  if 
1  may  use  the  expression,  is  sown  in  the  land,  springs  out  of  it,  and  caimot,  acconling 
to  the  law  of  England,  be  abrogatinl  or  destroyed  by  any  foreign  nde  or  law  whatsoever. 
It  is  this  circumstance  which,  in  my  judgment,  dictates  the  answer  we  must  give 
to  your  Lordships'  question,  viz. — that  in  selecting  the  heir  for  Enghsh  inheritance, 
we  must  intjuire  only  who  is  that  heir  by  the  local  law.  It  has  just  appeared  to  us, 
that  the  vice  of  the  apjiellant's  argument  consists  in  treating  the  question,  of  who 
shall  be  heir  to  English  land,  a.s  a  question  of  pers<mal  status.  So  it  is,  no  [432] 
doubt,  u[)  to  a  certain  point,  but  beyond  that  ])oint  it  becomes  a  question  to  be  decided 
entirely  by  the  local  rules  relating  to  real  property  in  the  realm  of  England.  That  the 
rule  of  the  English  law  is  what  I  have  represented,  can  hardly  require  proof.  If  the 
argument  from  the  comity  of  nations  be  shaken  off,  no  man  will  doubt  that  a  person 
legitimated,  per  subseijuens  matrimonium^  is  not  the  heir  of  English  land.  What  my 
Lord  Coke  says,  in  page  6  of  the  first  Instituti%  affords  the  rule — "  Hteres^  in  the  legal 
understanding  of  the  common  law,  iniplyeth  that  he  is  ex  justis  nuptiis  procreatus,  for 
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hasres  legitimus  est  qtiem  nupiue  demonstrani."      Perhaps  iiiy   Lord   Coke's  expression 
would  have  been  more  precise  and  accurate,  if,  instead  of  saying  "  ex  jvstis  nuptiis  pro- 
crealus^^  he  had  said  "ac  justis  nuptiia  nattis.^^     But  this  is  what  is  meant,  as  all  ex- 
jjerience  shews.     It  would  l)e  useless  to  follow  this  further.     But  it  will  be  material 
to  recollect,  that  tliis  maxim,  which  pervades  all  our  books,  and  which  is  confirmed  by 
all  our  practice,  though  it  is  in  form  a  description  of  the  person  who  shall  l)e  heir,  is  in 
substance,  iii  our  opinion,   a  maxim  regarding  the  land,— describes  one  of  its  most 
im(>ortant  qualities, — traces  out  the  course  in  which  it  shall  descend, — and  is  no  more 
Hable  to  be  broken  in  upon  by  any  foreign  constitution,  than  are  the  degree  of  interest 
which  the  heir  shall  take  in  the  land, — the  conditions  on  which  he  shall  hold  it, — the 
proportion  which  a  woman  shall  obtain  as  a  widow,  or  the  limitations  and  conditions 
attached  to  her  estate.      I  have  endeavouied  to  state  the  principles,  and  to  shew  the 
course  of  reasoning  which  has  conducted  my  learned  brothers  and  myself  to  the  con- 
clusion tliat  B.,  the  person  designated  by  your  Lordships,  is  not  entitled  to  the  property 
in  question  as  the  heir  of  A.      Before  I  finish,  I  will  notice  two  arguments  used  on 
behalf    of    the  appellant,   which   merit    i>articular  attention.      It    is    said    for    the 
appellant,    that,   according   to   tlie   rule  we  adopt,   if  he  is  born  in  la^vful   wedlock, 
he  fulfik   every   condition  requireil   of   him.     Now,    they  say  he   is  born  in  lawful 
wedlock,  because,  by  a  presumption  of  the  Scottish  law, — a  presumption,  juris  et  de 
jure, — there  was  a  marriage  anterior  to  his  procreati(m.      It  is  by  force  of  this  pre- 
sumption that  he  is  legitimate, — by  this  fiction  he  is  lx)rn  within  the  pale  of  lawful 
matrimony.     We  know  that  tliis  fiction  is,  by  many  respectable  writers  on  the  Scottish 
law,  represented  as  accompanying  the  legitimation,  per  suhsequens  matrimonium.     But 
we  do  not  concede  the  consequence  deduced  from  it  as  applicable  to  the  present  question. 
The  question  is — wliat  the  law  of  England  requires  ?     And  as  we  are  advised  the  law  of 
England  requires  that  the  claimant  should  aduallij  and  in  fact  be  born  within  the  i>ale 
of  lawful  matrimony,  we  cannot  agree  that  the  presumption  of  a  foreign  jurisprudence, 
coutrary  to  the  acknowledged  fact,  shoidd  abrogate  the  law  of  England ;  and  that  by  such 
a  fiction  a  principle  should  l>e  introduced,  which,  upon  a  great  and  memorable  occasion, 
the  legislature  of  the  kingtlom  distinctly  rejected.     Your  Lordships  will  jKjrceive  that  I 
allude  to  the  statute  of  Merton.     It  would  seem  strange  to  introduce,  indirectly,  and 
from  comity  to  a  foreign  nation,  a  rule  of  inheritance  which  may  affect  every  lionour, 
and  all  the  real  property  of  the  realm, — which  rule,  when  proposed  directly  and  posi- 
tively to  the  legislature,  they  directly  and  positively  negatived  and  refused, — a  refusal 
that  in  England  has  obtained  the  approbation  of  every  succeeding  age.     Again,  my 
L>nh^  it  is  said  that  two  cases  have  been  decided  in  this  House,  which  are  nearly  in 
lK)iut,  and  will  prove  that  the  claim  of  B.  should  be  supported.     These  cases  are  the 
cases  of  Sheddon  v.  Patrick,  and  the  case  of  Lord  Strathmore.      These  two  cases  are 
alike  in  principle,   and  estabUsh  the  same  proposition.     In  the  one  case,  the  parents 
lived  in  a  state  of  concubinage  in  America,  and  in   the  other,   in  England.      In  both, 
children  were  born  to  them.     Afterwards,  the  i)arties  married  in  the  respective  countries. 
By  force  of  their  marriages,  the  American  issue  claimed  Scottish  land,  and  the  English 
issue  claimed  Scottish  honours.     In  l)oth,  your  Lordships  decided  against  the  claimants. 
Now,   it  is  said  that  these  authorities  are  exactly  the  converse  of  the  prcvsent  case. 
Tliey  establish  the  principle,  that  the  Courts  of  the  country  where  the  lands  lie,  in  a 
question  respecting  the  heirships  to  these  lands  or  honours,  inform  themselves  whether 
the  claimant  is  heir,   not  by  the   law   of   the  country  where  the  lands  lie,   ])ut  of 
the   country   of    the   domicile    where   the   marriage   of   the   parents   was   contracted  ; 
and  if   he  is   not  heir  by  that  foreign  law,   his  claim  is  rejected,  from  which  they 
deduce   this   consequence,    that   if   he   is   heir,   his   claim  shoidd   be   sustained.     My 
Lrjrds,   this  argument  presents  itself  in  a  very  plausil)le  shai)e,  and  was  pressed  at 
the  Bar,  as  it  seemed  to  me,  with  stricking  ingenuity  antl  force.     But  if  I  have  had  the 
goml  fortune  sufficiently  to  explain  the  princiiiles  which  have  conductcul  my  learned 
brothers  ami  myself  to  the  opinion  I  have  stated,  you  will  soon  perceive  that  these 
principles   afford   a   conclusive   answer   to  it.      The  first  stej)  to  be  taken  in    every 
case  of  this  kind,  as  I  have  already  explained,  is  to  inquire  into  the  status  of  the 
claimant.     The  status^  it  is  agreed,  is  to  be  determined  by  the  law  of  the  foreign 
country.     With  this  the  lex  ret  sitce  does  not  intenneddle,  and  internu'ddles  no  more, 
when  that  foreign  law  estal)lLshes  the  claimant\s  ba^stardy,  than  when  it  proves  his  ligiti- 
inacy.     In  both  the  cases  the  claimants  were  bastards.     The  laws  of  their  own  country 
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— the  laws  of  their  domicile — the  laws  of  the  spot  where  the  matrimonial  contract  was 
entered  into,  declared  them  to  be  illegitimate.  The  law  which,  by  the  acknowledged 
principles,  ascertained  their  personal  status,  fixed  ui)on  these  persons  a  character  of 
illegitimacy  fatal  to  their  claims.  On  the  first  step,  the  ground  simk  umler  them,  and 
it  became  impossible  for  them  to  advance.  It  is  obvious,  that  if,  in  the  cases  to  which 
I  am  now  referring,  the  claimants  had  been  declared  heirs  by  the  Scottish  law — the 
Scottish  law,  admitting  of  no  heirship  without  legitimacy,  must  have  been  called  in  aid, 
to  bestow  upon  them  that  personal  character  of  legitimacy  refused  to  them  by  their 
own  law.  In  other  words,  a  law  foreign  to  their  birth,  to  their  domicile,  and  to  the 
marriage  of  their  parents,  would  have  l)een  held  to  l>estow  upon  them  their  [>crsonal 
statics  and  character, — a  decision  certainly  contrary  to  the  acknowledged  principles  upon 
this  subject.  The  character  of  illegitimacy  attached  to  the  j)ersons  of  the  English  and 
American  claimants,  by  their  own  law,  accomj^anied  them  everywhere,  and  would  pre- 
vent their  l)ein<»  received  as  heirs  an v where  within  the  limits  of  the  Cliristian  world. 
This  view,  in  our  judgment,  renders  these  decisions  entirely  consistent  with  the 
principles  I  have  unfolded,  and  prevents  our  considering  them  as  olyections  to  the 
opinion  1  intimated,  that  B.  is  not  entitled  to  the  j)roi)erty  in  question,  as  the  heir 
of  A.  My  I^rds,  it  is  matter  of  satisfaction  to  us  to  reflect,  that  this  rule,  held 
by  us  to  be  the  rule  of  the  English  law,  is  more  useful  and  convenient  than  the  rule 
oi)posod  to  it,  contended  for  by  the  appellant.  Convenience  and  utility,  when  it 
regards  so  imi)ortant  a  subject  as  inheritance,  apj)ears  to  me  to  be  of  the  highest  conse- 
quence in  the  administration  of  justice.  The  rule  I  have  stated,  which  limits  the 
operation  of  the  foreign  law  to  fixing  the  personal  status,  and  excludes  it  from  any 
ulterior  influence  in  regulating  the  succ«\ssion  to  real  property,  has  a  manifest  tendency 
to  render  the  law  of  inheritance  simple  and  uniform,  by  i)reserving  it  unaltered  and 
unchanged,  and  by  sending  us  to  look  for  it  among  our  own  municipal  institutions  ahme, 
and  among  the  decisions  of  our  ]>redecessors,  ai)j)licable  to  such  (piestions.  It  will 
exclude  many  difiicidt  and  intricate  inquiries  which  might  intrude  themselves  from 
foreign  laws  into  this  subject.  Some  of  these  were  suggested  at  the  Ikir,  in  the  argu- 
ment for  the  resi)ondent ;  and  there  would  ])e  many  others,  whose  details  no  human 
foresight  can  anticipate,  although  the  various  transactions  of  mankind,  and  the  variety 
ui  the  laws  of  foreign  nations,  would  assuredly  bring  them  upon  us.  My  l^ords,  I  con- 
clude, that  it  is  the  liumble  o])inion  of  all  the  Judges  who  have  attendee!  the  argiunent 
of  this  case,  that  B.,  described  in  your  Lordships'  question,  is  not  entitled  to  the  property 
in  England,  as  the  heir  of  A. 

MuNROB  V,  Ross. 

Lord  CIuiTiceUor. — There  is  a  case  of  Munroe  v.  Ross,  whicli  was  argued  a  short  time 
back  at  your  L/)rdshii)s'  Bar,  in  the  i)resencc  of  a  noble  and  learned  Earl,  who,  on 
account  of  the  importance  of  the  case,  assisted  in  your  I^ordships'  deliberation.  The 
judgment  in  that  case  was  postponed,  for  the  purpose  of  affording  an  oi)portunity  to 
your  Lordships  of  hearing  the  judgment  of  the  learned  Judges  in  the  other  case, 
which  the  learned  I^ord  Chief  Baron  has  now  pronouncetl.  I  feel,  therefore,  my 
Lords,  that  it  will  l)e  convenient  that  we  should  finally  dis])ose  of  these  two  cases  at  the 
siune  time,  and  in  the  presence  of  the  noble  and  learned  Earl  to  whom  I  have  referred. 
With  your  Lordsliips'  permission,  therefore,  I  will  j)ropose,  that  on  Friday,  in  next 
wi^t'k,  we  finally  dispose  of  tliese  two  cases ;  and  1  beg  leave  to  return  our  thanks  to  the 
learned  Judges,  for  the  attention  which  they  have  been  so  good  as  to  bestow  upon  this 
very  imjiortant  question. 

[S.C.  2  C.  &  F.  571.] 


No.  966.  IL  Jurist  464.     11  June  1830.     Jury  Court. 

Johnstone,  Pursuer. — Neavcs. 
Lindsay,  &c.,  Defenders. — 6?.  G.  BelL 

Curator  ad  litem. — The  Jury  Court  lias  no  power  to  appoint  a  curator  ad  liteyn. 

The  defendei's  in  this  case  were  minors,  and  the  Court  wai?  moved  to  appoint  a 
cnvafor  ad.  litem ;  but  the  Court  held  that  they  had  no  jurisdiction,  and  remitted  the 
case  in  order  that  the  apj)ointment  might  take  place  in  the  Court  of  Session. 
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No.  1067.  II.  Jurist  567.     23  July  1830.     Jury  Court. 

Halliley,  Son,  and  Brooke,  Pursuers. — SoUdtor-General  {Hope). 

Eailton,  Defender. — P.  Robertson. 

Evidence. — Circumstances  in  which  the  tenor  of  written  instructions  were  allowed  to 
be  proved,  in  default  of  the  party  to  whom  they  were  given,  or  of  the  letter-book  of 
the  party  who  sent  them,  by  a  third  party  who  transmitted  them. 

This  was  a  petition  and  complaint,  brought  l)y  an  English  house  against  the  judg- 
ment of  the  trustee  on  the  sequestrated  estate  of  a  Mr.  John  Drew.  The  case  turned 
altogether  upon  the  fact  of,  Whether  instructions  had  been  given  by  the  pursuers  to  the 
bankrupt,  when  appointed  their  agent,  to  sell  their  goods  for  ready  money  only  ?  The 
defender,  indeed,  averred  upon  record,  that  even  if  those  instructions  had  been  given, 
they  had  been  departed  from.  This  latter  point,  however,  could  not  be  distinctly  made 
out;  and  all,  therefore,  which  was  necessary  to  obtain  a  verdict  was,  to  prove  the 
positive  written  instructions.  In  the  record  the  pursuers  averred,  that  the  instructions 
had  been  sent  direct  to  Drew,  with  a  consigiunent  of  goods ;  and  they  proved  by  Drew's 
deposition  as  a  haver,  that  he  had  received  certain  [668]  instructions,  though  he  did 
not  remember  their  tenor.  On  the  trial,  the  pursuers  produced  their  former  agent  in 
Edinburgh,  to  prove  that  the  instructions  had  been  sent  to  him,  to  be  forwarded  to 
Drew ; — that  he  had  read  them,  and  that  they  were  precisely  in  conformity  with  those 
transmitted  to  himself ;  and  that  they  contained  tlie  particular  instructions  averred. 

Robertson  objected — This  kind  of  evidence  is  inadmissible.  The  pursuers  ought  to 
produce  Drew  himself,  as  to  the  fact  of  having  received  these  instructions;  and,  in 
default  of  him,  the  next  best  kind  of  evidence  is  their  letter-book,  and  a  clerk  to  depone 
as  to  having  booked  and  sent  off  the  letter.  It  never  can  be  said  that  such  evidence  as 
that  they  have  produced  or  offered  is  the  best  kind  of  evidence.  They  have  a  letter- 
book,  and  ought  to  have  proiluced  it. 

Solicitor-General  anstoered — The  evidence  offered  is  the  best  that  can  be  got.  Drew 
is  out  of  the  country  ;  and  we  bring  forward  the  person  who  transmitted  the  instructions, 
and  who  can  swear  to  their  contents. 

The  objection  was  overruled,  and  an  exception  taken.  This  witness  being  admitted, 
and  the  tenor  of  instructions  proved,  the  defender  gave  up  the  case. 

[S.C.  5  Mur.  323.] 


Xo.  9.        III.  Jurist  11.     18  Xov.  1830.     1st  Div. — Lords  Craigie  and  (rillies. 

John  Campbell,  Suspender. — Dean  of  Faadty  {Jeffrey),  RnsseL 

ItOBERT  Mann,  Charger. — Soli^or -General  {Hope)  et  alii. 

Damages — Slander — Defamation. — A  pursuer  having  averred  in  Court,  and  ex  hrevi 
intervallo  out  of  Court,  that  a  surgeon's  certificate  of  the  defender's  dishealth  lodged 
in  caiisa^  was  false,  and  that  the  certifier  was  sometimes  in  liquor ;  and  the  surgeon 
having  brought  an  action  of  damages  for  slander — Held,  that  an  offer  to  prove 
occasional  intoxication  was  irrelevant  to  elide  the  action ;  but  that  the  falseness  of 
the  certificate  (although  not  alleged  to  have  been  mala  fide)  was  a  relevant  fact,  if 
proved,  to  mitigate  the  damages. 

John  and  Ann  Stewart,  residing  at  Baillieston,  being  indebted  to  the  suspender 
(Campbell)  in  a  sum,  were  cited  at  his  instance,  to  appear  before  the  Justices  of  the 
Peace,  in  a  Small  Debt  Court  at  Hamilton,  on  5th  January  1829.  When  the  case  was 
called  a  certificate  was  presented  to  the  Bench  by  the  debtor's  procurator,  of  this 
tenor : — 

"  Baillibston,  ith  January  1829. — This  is  to  certify  that  John  Stewart  has  been  in 
a  bad  state  of  health  for  more  than  two  weeks,  and  his  sister,  Ann,  for  a  much  longer 
time ; — therefore,  in  my  opinion,  it  would  not  be  safe  for  either  of  them  to  venture  far 
from  home  till  their  health  be  further  improved. 

(Signed)  "Robert  ]Mann,  Surgeon." 
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Camp])ell  having  just  ]>efore  .seen  one  of  the  defenders,  Ann  Stewart,  in  Hamilton, 
to  wliich  she  had  walke<l  (a  disUmce  of  four  or  five  miles)  from  her  resilience  on  that 
day,  denied  that  the  certificate  was  correct ;  and  lKnn«(  a»<ke<l  hy  the  Ik*nch  and  the 
pro<*urat^>r  for  the  debtors,  if  he  knew  anything  alwait  the  surge<m  who  granteil  it,  rnaih* 
answer,  that  he  was  sometimes  the  worse  of  li<|Uor ;  and  shortly  after,  on  the  same  day, 
lie  repeat<*(l  this  statt*ment  concerning  Mann  to  a  thinl  ]»arty,  after  leaving  the  Court- 
house. Mann,  thereupon  brought  an  action  of  damages  against  him  for  defamation, 
averring  in  his  summons  that  the  statement  was  false  and  malicious,  and  calculated  to 
injure  him  in  his  character  and  profession,  <fec.  In  defence,  it  was  maintained, — L  That 
the  action  was  vexatious  and  frivolous. — II.  That  the  statement  libelled  was  privileged^ 
being  made  by  a  litigant  in  eausay  and  pertinent  to  the  cause. — III.  That  it  was  true. 
In  his  condescendence,  the  charger  did  not  repeat  his  allegation  of  Campbell's  statement 
being  "  false  and  malicious ; "  and  a  proof  being  allowed,  the  Sheriff  pronounced  as 
follows : — 

"  Finds  that  the  slanderous  words  spoken  by  the  defender,  were  calculated  to  hurt 
the  pursuer's  feelings,  and  might  injure  his  professional  reputation ;  but  that  these 
words  were  not  uttereil  voluntarily  in  the  first  instance,  in  the  Justice  of  Peace  Court, 
but  in  consequence  of  questions  put  to  the  defender  by  the  Judtces,  and  by  the  agent 
for  the  defenders  in  the  action  before  the  Justices ;  and  that  the  slanderous  words  after- 
wards sjwken,  were  uttered  in  the  same  way,  and  while  the  defender  was  under  the 
influence  of  t<nnporary  passion :  Further  finds,  that  the  pursuer  has  not  alleged,  or 
offered  to  prove,  that  the  defender  had  ever  before  spoken  disresi)ectfully  of  him  ;  there- 
fr)re,  under  the  whole  circumstances  of  the  case,  decerns  against  the  defender  for  the 
sum  of  ^10,  and  for  the  expense  of  process,  of  which  allows  an  account  to  l)e  given  in, 
and  remits  to  the  Auditor  to  tax  the  same,  and  to  rejwrt.^^ 

The  complainer  having  presented  a  reclaiming  })etitirm  to  the  Sheriff-depute  against 
the  interlocutor,  the  following  sentence  was  pronounced  : — 

"5//i  February  1830. — Having  considered  the  reclaiming  petition,  and  reviewed  the 
j)roof,  and  whole  process,  and  mivised  with  the  Sheriff,  adheres  to  the  interlocutor  com- 
plained of,  in  so  far  as  it  finds  damages  due ;  but  in  the  whole  circumstances  of  the  case, 
mollifies  the  same  to  £5,  and  refuses  the  desire  of  the  petition,  guoofi  tdira." 

A  charge  being  given  for  this  sum,  and  the  expenses,  Campbell  brought  a  suspension 
on  the  grounds, — I.  That  malice  was  not  proved  nor  properly  alleged. — II.  That  the 
statement  was  nia<le  judicially  and  privileged  ;  and  III.  That  the  suspcmtler's  averments, 
that  the  Stewarts  were  in  good  health  a  few  days  before,  and  that  Mann  was  jwldicted 
to  intoxication,  were  relevant,  and  should  have  been  admitted  to  proof  by  the  Sheriff. 
Answered,  I.  and  II.  The  calumnious  statement  being  repeated  by  the  suspender  after 
he  left  the  Court,  and  when  it  could  no  longer  affi^ct  his  cause,  afforded  substantial 
proof  of  malice. — III.  That  the  suspender's  averments  in  relaticm  to  the  certificate,  were 
irrelevant,  as  he  did  not  aver  that  it  was  granted  mnJa  fide,  or  sine  causa  cognita :  That 
although  Ann  Stewart  was  in  Hamilton  when  it  was  presentc^d,  she  was  in  bad  health, 
and  unable  to  attend  the  Court ;  and  the  averment  that  Mann  was  addicted  to  habits  of 
intoxication  was  quiU^  vague  and  irrelevant.  The  Lord  Ordinary  pronoimced  this 
interlocutor  and  note : 

^^  Edinlnirgliy  13//i  October  1830. — Having  considered  this  bill,  with  the  answers 
thereto,  and  productions,  n^fuses  the  bill,  but  finds  no  expenses  due. — Note. — The  Lord 
( )rdinary  entertains  [12]  some  doubt  whether,  instead  of  a  formal  action  of  damages, 
the  expense  of  which  woul<l  be  far  greater  than  the  sums  awarded  in  name  of  damages,  the 
cliarger  ought  not  to  have  applied  by  petition  and  complaint  to  the  Justices,  and  called 
upon  them  to  protect  him  as  one  who,  in  his  professional  capacity,  had  given  evidence 
in  a  question  Ix'fore  them.  It  aj)pears  of  no  importance  whether  the  injury  was  done 
in  Court,  or  immediately  afUu-,  and  as  a  consequence  of  what  had  passetl  in  Court.  It 
will  be  ol)served,  Um),  that  the  certificate*  l)y  the  charger  was  not  correct,  importing  that 
the  parties  sumuKmcHl,  or  either  of  them,  could  not  venture  far  from  home  until  their 
health  was  improved,  which  w?vs  not  the  fact,  at  least  as  to  one  of  them,  who  had  gone  to 
Hamilton  for  the  purpose  of  attending  the  Court ;  and  if  upon  this  ground  the  suspender 
had  n\ste(l  his  l)ill  of  suspension,  the  Iy)nl  Onlinary  would  have  pa.ssed  the  bill,  for  the 
puriK)se  at  least  of  mitigating  the  amoimt  of  the  damages  awarded.  The  Sheriff,  it 
appears,  had  properly  diminished  the  simi  originally  given  to  the  ext<Mit  of  one-half,  but, 
upon  the  same  prij»''ii)le,  a  still  farther  reduction  should  have  been  made ;  but  inst<*ad 
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of  this,  the  suspender  has  improperly  and  irrelevantly  insisted  for  a  proof,  not  of  the 
respondent's  having  })een  intoxicated  at  all  times,  or  at  that  particular  time,  hut  merely 
of  occasional  intoxication,  without  reference  to  his  situation  when  the  certificate  was 
made  out,  while  the  certificate  itself  goes  far  to  prove  the  contrary.  In  these  circum- 
stances, the  Lonl  Ordinary  has  refused  the  hill,  but  has  followed  out  his  opinion,  so  far 
as  not  to  award  the  expenses  of  the  answers." 

A  second  bill  was  then  presented,  and  refused  ;  and  on  a  reclaiming  note,  the  Court, 
after  observing  that  the  certificate  was  very  loose  and  objectionable,  adhered. 

Su9pender^8  authority. -^¥oTtea,th  v.  Earl  of  Fife,  18th  Nov.  1819. 


No.  21.  III.  Jurist  21.     19  Nov.  1830.     1st.  Div.— Lord  Corehouse. 

John  Eankeillor,  Henry  Risk,  &c.,  Suspenders. — Dean  of  Faculty  {Jeffrey)  and 

Christison. 

James  Grindlay,  Charger. — Solicitor-Oeneral  {Hope)  and  Forsyth, 

Notary  Publtc — Protest. — A  protest,  executed  upon  a  bill  of  exchange  by  a  notary 
public,  who  made  the  presentment  at  his  own  office,  and  was  the  son  of  the  creditor 
in  the  bill,  is  a  legal  instrument. 

This  was  a  charge  at  Grindlay's  instance  against  Mrs.  Risk,  for  payment  of  a  bill  of 
this  tenor : 

"St.  Margaret's,  near  Camelon,  July  20,  1826. — L.45,  5s.  6d.  sterling. — Two 
months  after  date,  pay  to  me,  or  my  order,  at  the  office  of  James  Grindlay,  writer  in 
Falkirk,  the  sum  of  forty-five  pounds  five  shillings  and  sixpence  sterling,  value  of  me, 
in  cash.  (Signed)  Jambs  Grindi^y,  Jean  Risk.  To  Mrs.  Jean  Reid  or  Risk,  residing 
in  Bainsford." 

Mrs.  Risk  brought  the  present  susjKjnsion  of  the  charge  (which,  on  her  death,  was 
insisted  in  by  her  cautioners),  and  averred  that  she  did  not  know,  and  had  never  had 
dealings  with  the  charger ;  That  the  charger's  son,  James  Grindlay,  jun.,  writer  in 
Falkirk,  was  at  one  time  her  agent,  and  may  have  fraudulently  obtained  her  signature 
to  the  bill  by  misrepresenting  [22]  its  purport,  and  stating  her  subscription  to  have 
been  necessary  for  the  management  of  her  affairs :  That  the  bill  charged  on  was  fraudu- 
lently written  by  James  Grindlay,  jun.,  or  some  person  employed  by  him,  and  no  value 
whatever  was  given  for  it :  That  the  said  James  Grindlay,  junior,  was  also  the  notary 
who  protested  the  bill ;  and  the  protest  bears  that  the  bill  was  presented  for  jiayment  at 
his  own  office  in  Falkirk :  That  it  never  was  presented  to  the  suspender ;  and  she 
knows  nothing  of  the  protest :  That  the  said  James  Grindlay,  junior,  on  one  occasion, 
induced  her  to  sign  one  or  two  pieces  of  blank  paper  by  misrepresentation.  The  charger 
answered — Before  the  date  of  the  bill  charged  on,  the  parties  were  upon  an  intmiate 
footing,  and  frequently  visited  each  other.  The  respondent  advanced  to  the  suspender 
in  cash,  the  sum  contained  in  the  bill  charged  on,  and  received  that  bill  in  return.  The 
suspender  was  perfectly  aware  of  the  nature  of  the  transaction.  The  respondent  re- 
peatedly demanded  payment  of  the  bill  chargetl  on  from  the  suspender  extrajudicially. 
She  never  denie<l  her  liability,  but  merely  alleged  that  it  was  inconvenient  at  the  time 
to  make  payment.  The  suspender  pleaded — I.  A  protest,  executed  upon  a  bill  of  ex- 
change by  a  notary,  who  made  the  presentment  at  his  own  office,  and  was  the  son  of  the 
alleged  creditor,  is  an  irregular  and  illegal  instrument,  upon  which  summary  diligence 
cannot  proceed. — II.  The  charger  cannot  enforce  payment  of  a  bill,  for  which  neither 
he  nor  the  drawer  gave  value  to  the  acceptor. — III.  Action  cannot  be  sustained  on  a 
bill  of  exchange,  obtained  by  means  of  fraud.  The  charger  pleaded — The  suspender  is 
bound  to  pay  her  accej)ted  bill,  unless  she  can  establish,  by  writ  or  oath  of  party,  a  valid 
exception  against  it.  No  relevant  statement  of  facts  is  made,  which  can  take  the  case 
out  of  this  general  rule,  more  especially  in  a  process  of  suspension. 

The  Lord  Ordinary  pronounced  this  interlocutor  : 

"The  Lord  Ordinary  (13th  May  1830)  having  considered  the  closed  record,  and 
heard  comisel  for  the  parties,  repels  the  reasons  of  suspension,  founded  on  the  circum- 
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stance,  that  the  notary  who  extended  the  protest,  the  presentment  being  at  his  own 
office,  was  the  son  of  the  creditor  in  the  bill ;  and  sists  process  for  14  days,  to  give 
the  suspenders  an  oi)portunity  of  bringing  an  action  of  reduction  of  the  bUl,  on  the 
ground  of  fraud,  if  they  shall  be  so  advised." 

The  suspenders  reclaimed  and  pleaded — ^That  there  existed  a  strong  analogy  between 
tlie  situation  of  a  notary  public  and  a  judge ;  and  that  as  relationship  disqualified  the 
latter  from  exercising  his  office,  it  ought  to  have  the  same  effect  regarding  the  former, 
who  was  entrusted  with  duties  of  vital  importance  to  society. 

Lord  Bcdijray  observed,  a  notary  public  caimot  act  if  he  be  a  party.  The  partner  of 
a  bank  cannot  protest  a  bill. 

Their  Lordships  unanimously  adhered,  and  found  the  suspenders  liable  in  the  ex- 
penses of  the  discussion  of  the  preliminary  objection. 

Suspenderts*  auUiorities. — Voet.  Lib.  xxii.  4,  5.  Bank.  p.  502.  Kirk  v,  Russel, 
27th  November  1827;  Fac.  Coll.  &  S.  &  D.  Leckie,  20th  Noveml)er,  1627;  Mor. 
16,878.  iJalgleish  v.  Scott,  &c.,  18th  June  1822;  Shaw,  Vol.  L,  p.  506.  Farries,  9th 
June  1813;  Fac.  Coll. 

No.  41.  TIT.  Jurist  38.     25  Nov.  1830.     1st  Div.— I.ord  Gillies. 

Alexander  Nisbet,  Suspender. — Skme. 

Archibald  Gibson,  Charger. — Rutherfurd, 

Process — Agreement — Suhmission — Oaution — Suspension, — A  party  having  become 
bound  by  a  deed  of  agreement  to  j)ay  to  another  an  annuity  for  a  term  of  years  in 
consideration  of  the  good-will  [39]  of  a  business  immediately  conveyed  to  him  by  the 
other ;  and  the  annuitant  having  become  bankrui)t — Held,  that  it  was  incompetent  to 
suspend  a  charge  for  payment  of  this  annuity,  on  the  grounds — I.  That  the  annuitant, 
from  his  bankniptcy,  would  l>e  unable  to  fulfil  certain  contingent  and  distant  counter- 
obligations  contained  in  the  agreement ;  and  II.  That  the  deed  of  agreement  appointe<l 
all  disputes  arising  from  it  to  be  settled  by  arbitration  — Opinion  expressed,  that  it 
was  incompetent  to  pass  a  bill  upon  caution  oifered  without  caution. 

On  29th  March  1828,  the  firm  of  CJordon,  Nisbet,  and  Comjmny,  was  dissolved  by  the 
mutual  consent  of  the  partners,  Gordon  and  Nisbet,  who,  of  the  same  date,  executed  a 
deed  of  agreement,  containmg  the  following  provisions  : — I.  The  Company  was  declare^l 
to  be  di&solved  as  at  1st  January  1828. — II.  Gordon  assigned  and  made  over  to  Nisbet 
the  good-will  of  the  business,  also  his  whole  right  and  interest  in  the  Company  as  at 
1st  January  1828,  the  whole  stock  of  gootls,  furniture,  &c.  belonging  to  the  Company, 
and  valued  at  L.3419,  9s.  8d.;  also  the  whole  debts  due  to  the  Company,  amounting  to 
L.5171,  3s.;  also  the  lease  of  the  shoj)  and  warehouse  in  Bristo  Street,  belonging  to  the 
Comimny  ;  and  further,  he  (Gordon)  bound  himself,  under  the  penalty  of  L.500,  neither 
by  himself,  nor  by  others  in  his  belialf,  to  carry  on  the  same  line  of  business  until  the 
expiry  of  two  years  and  a  half  at  least,  from  and  after  January  1828. — III.  In  considera- 
tion of  the  foresaid  conveyance  of  the  stock  and  funds  of  the  Company,  Nisbet  became 
bound  to  discharge  obligations  due  by  the  Com])any  and  by  Gordon,  amounting  to 
L.7209,  16s.  7Jd.  — IV.  In  consideration  of  the  conveyance  of  the  good-will  of  the 
business,  Nisbet  bound  himself  to  pay  to  Gordon  L.250  annually  for  fi\Q  years,  from  and 
after  January  1828,  by  monthly  or  weekly  payments  as  Gordon  should  incline. — V.  In 
the  event  of  the  goods,  furniture  and  debts  conveyed  to  Nisbet  not  being  sufficient,  at 
tlie  end  of  three  years,  to  meet  the  obligations  inidertaken  by  him  for  Gordon,  amounting, 
as  aforesaid,  to  L.7209,  16s.  7Jd.,  then,  and  in  that  event,  (xordon  bound  himself  to  pay 
up  the  deficiency,  ui)on  receiving  from  Nisbet  an  assignation  to  all  the  debts  unrealised  by 
him ;  the  amount  of  the  said  deficiency  to  be  fixed  and  ascertained  by  Archibald  Smith, 
accoimtant,  whom  failing,  William  Paul,  accountant,  as  arbiters,  and  to  be  decerned  for 
by  them. — VI.  To  enable  Nisbet  to  carry  the  agi'eement  into  efl'ect,  Gordon  bouiul 
himself  to  interpone  his  security  for  a  cash-credit  in  Nisl>et's  favour  for  L.2600,  for  five 
years ;  and  as  Gordon  already  was  debtor  to  tlie  Commercial  Bank  in  a  balance  of  L.500, 
due  on  a  cash-credit,  that  balance  was  to  be  included  in  the  L.2600 ;  and  as  Gordon  would 
thus  b€  debtor  to  Nisbet  in  this  L.500  balance,  he  (Gordon)  bound  himself  to  jmy  this 
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sum  ivithin  five  years,  and  for  further  security  of  this  and  other  obligations,  granted 
Nisbet  a  policy  of  insurance  on  the  life  of  Mitchell  Patison,  S.S.C,  for  KIOOO,  the 
annual  premium  on  which  Gordon  agreed  to  pay,  or  authorised  Nisbet  to  pay  out  of  his 
(Gordon's)  yearly  allowance. — VII.  In  case  of  any  questions  arising  between  the  parties 
touching  the  premises,  the  same  to  be  referred  to  the  determination  of  the  said  Archibald 
Smith,  whom  failing,  William  Paul,  whose  decreet-arbitral  was  to  be  final :  And  laaUy, 
The  parties  bound  themselves  to  implement  the  agreement,  under  a  penalty  of  L.500. 
In  terms  of  this  agreement^  Nisbet  received  the  good-will  of  the  business,  and  the  stock, 
funds,  and  debts  of  the  previous  Company ;  and  shortly  thereafter  Goidon  failed,  and 
was  sequestrated,  and  Mr.  Gibson  elected  trustee  on  his  estate.  The  trustee  then 
charged  Nisbet  to  implement  the  said  agreement,  and  in  particular  to  pay  L.645,  16s.  8d. 
of  arrears,  due  on  1st  August  1830,  on  the  annuity  of  L.250  stipulated  to  Gordon.  Of 
this  charge  the  present  bill  of  suspension  was  brought,  in  which  it  was  stated,  inter  aliOj 
That  since  the  date  of  the  deed,  the  siispender  had  paid  the  balance  on  Gordon's  cash- 
credit,  and  the  premiums  of  insurance  on  Patison's  Hfe,  amounting  in  all  to  L.651,  5s.  5d., 
and  made  other  payments  on  his  account,  amounting  to  L.287,  ds.:  That  out  of  the 
debts  due  to  the  former  Company,  amounting  to  L.5171,  3s.,  the  suspender  had  only 
recovered  L.2000,  and  had  paid  away  more  than  that  sum  in  liquidating  the  Company 
debts :  That  the  deficiency  thus  arising  must  fall  to  be  paid  by  Gordon  at  the  expiry  of 
three  years  from  January  1828.  The  suspender  pleaded — I.  That  there  being  a  clause 
in  the  agreement  expressly  binding  the  parties  to  submit  all  matters  in  dispute,  the 
present  charge  was  incompetent. — II.  That  xmless  Gordon,  or  the  charger  on  his  behalf, 
shall  find  caution  to  implement  all  the  counter-obligations  incumbent  on  Gordon,  the  sus- 
pender must  be  entitled  to  refuse  implement  of  his.  (Auld  v,  Baird,  31st  January  1827.) 
— m.  The  suspender,  having  already  made  advances  to  Gordon,  amounting  to  more  than 
the  sum  claimed,  is  entitled  to  retention.  Answered  for  the  charger — I.  That  the 
submission  contemplated  by  the  parties  only  referred  to  disputes  arising  betwixt  them  on 
the  accoimting  at  the  expiry  of  three  years. — II.  That  the  whole  of  the  counter  obliga- 
tions immediately  prestable  by  Gordon  have  been  fulfilled; — the  good-will  of  the 
business  has  been  assigned ; — the  stock  and  debts  of  the  former  Company  given  over — 
and  Gordon  bound  from  entering  into  any  rival  trade  for  a  period  of  time  ;  therefore,  the 
suspender  must  be  bound  to  peiform  the  stipulations  in  the  deed  incumbent  on  him. — 
III.  Neither  the  charger  nor  Gordon  are  bound  to  find  caution  for  implement  of  Gordon's 
part  of  the  agreement,  in  respect  the  suspender  possesses,  in  the  policy  of  insurance  on 
Patison's  life,  security  for  more  deficiency  than  can  possibly  arise. — lY.  Sufficient 
vouchers  of  the  suspender's  payments  on  Gordon's  account  have  not  been  produced. 

The  Lord  Ordinary  pronounced  this  interlocutor : — 

"30/A  October  1830. — ^The  Lord  Ordinary  having  again  considered  this  bill,  with  the 
answers  thereto,  and  charge  and  writings  produced,  refuses  the  bill;  Finds  expenses 
due :  Allows  an  account  thereof  to  be  given  in,  and,  when  lodged,  remits  to  the  auditor 
to  tax  the  same,  and  to  report." 

On  a  reclaiming  note  by  the  suspender. 

Lord  Balgray  observed  that  the  suspender  had  got  the  good-will  of  the  business,  the 
consideration  for  which  the  annuity  charged  for  was  to  be  payable.  The  full  value  of 
the  annuity  had  been  paid  down ; — the  provision  was  alimentary.  Mr.  Nisbet  had  not 
shewn  that  he  had  not  the  means  of  realising  within  three  years  what  would  keep  him 
indemnis. 

Lord  Oraigie  doubted  whether  the  agreement  did  not  comprehend  such  disputes  as 
the  present  as  fit  matters  of  reference. 

The  suspender  then  offered  caution. 

[40]  Lord  President  did  not  think  that  it  was  competent  to  pass  a  bill  upon  caution, 
which  was  offered  without  caution.  Such  a  practice  might  have  crept  into  use,  but  was 
certainly  irregular. 

Lord  GiUiee  concurred,  and  thought  that  a  practice  so  irregular  ought  not  to  be 
encouraged. 

The  Court  then  adhered,  and  found  expenses  due. 


StB«R.  v« 
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No.  141.         III.  Jurist  162.     13  Jan.  1831.     2nd  Div.— Lord  Fullerton. 

Thomas  Landalb,  Pursuer. — 2>.  iPNettl. 
Mrs.  Tod  and  Husband,  Defenders. — Neaves,  A.  M'NeUL 

Process  —  Agent — Expenses — Coniingeney — Husband  and  Wife, — Held,  that  where 
employment  of  an  agent  was  denied,  he  was  not  obliged  to  go  before  the  Lord 
Ordinary  in  the  cause  for  his  expenses  under  the  Act  of  Sederunt — Circumstances  in 
which  a  wife  was  found  liable  for  expenses  incurred  in  maintaining  a  defence  regard- 
ing her  separate  estate. 

The  defender,  Mrs.  Tod,  had  some  heritable  and  other  property  of  her  own.  J.  H. 
Lothian,  W.S.,  conducted  some  judicial  procedure  for  her  against  her  husband,  and  raised 
an  action  against  both  for  the  amount  of  his  account,  which  he  made  L.106, 128.  lOd.  The 
husband  pleaded — that  the  employment  did  not  proceed  from  him ;  and  that  the  business 
was  not  such  as  he  could  be  liable  for.  He  was  assoilzied,  and  afterwards  obtained  a 
cessio.  Decree  was  given  against  Mrs.  Tod — who  reclaimed.  The  pursuer  conducted  the 
several  defences  of  both,  and  brought  an  action  against  them  for  the  balance  of  his 
several  accounts — pleading,  That  Mr.  Tod  did  not  deny  his  liability ;  and  that  as  Mrs.  Tod 
was  possessed  of  a  separate  estate,  and  as  he  had  been  occupied  on  her  employment,  or 
by  her  sanction,  and  in  defending  her  and  her  separate  estate,  he  was  entitled  to  decree 
against  her,  and  execution  against  her  estate.  The  defender  Mrs.  Tod  pleaded — That  the 
pursuer  was  employed  solely  by  her  husband :  That  she  being  vestita  viro,  could  not  be 
personaUy  bound :  That  she  had  no  separate  estate  attachable  by  creditors ;  and  that  his 
method  of  conducting  the  proceedings  had  barred  him  from  claiming  against  her. 

"The  Lord  Ordinary  (9th  June  1830)  having  heard  parties*  procurators,  and  con- 
sidered the  closed  record  and  productions ;  sustains  the  claims  of  the  pursuer  against  the 
defender  Mrs.  Elizabeth  Roughead  or  Tod  to  the  extent  of  one-half  of  the  first  account 
libelled,  as  the  same  shaU  be  taxed  by  the  auditor,  and  decerns;  finds  the  pursuer 
entitled  to  expenses,  allows  an  account  thereof  to  be  given  in,  and  remits  the  same  to 
the  auditor  to  tax,  and  to  report. — Note. — The  first  account  libelled  is  one  incurred  b3' 
the  defenders,  Mr.  and  Mrs.  Tod,  in  opposing  an  action  brought  against  them  both  by 
Mr.  Lothian,  and  maintained  against  the  latter  on  the  ground  that,  in  the  circumstances 
of  the  case,  she  had  incurred  a  distinct  liability,  capable  of  affecting  any  separate  estate 
of  which  she  might  be  possessed.  In  that  action  Lord  Meadowbank,  Ordinary,  on  the 
6th  of  December  1820,  assoilzied  Mr.  Tod,  the  husband,  with  expenses,  and  decerned 
against  Mrs.  Elizabeth  Roughead  or  Tod,  with  expenses.  On  a  reclaiming  note  by  Mrs. 
Tod,  the  Court,  on  the  3d  of  March  1828,  recalled  the  interlocutor  against  her,  and 
remitted  to  the  Lord  Ordinary  to  open  up  the  record,  and  proceed  farther  in  the  cause. 
In  ascertaining  the  amoimt  of  the  expenses  due  to  the  husband  under  the  above-men- 
tioned interlocutor,  it  was  determined  by  Lord  Newton,  that  Mr.  Tod  was  only  entitled  to 
one-half  of  the  taxed  amount  of  the  first  account  libelled  in  the  present  summons.  From 
this,  the  Lord  Ordinary  considers  himself  entitlexl  to  infer,  that  the  other  half  of  that 
account  was  held  as  consisting  of  the  proper  expenses  of  the  defence  maintained  in  that 
action  on  behalf  of  the  other  defender,  Mrs.  Tod ;  and  to  that  amount  he  thinks  the 
claim  against  her  by  the  pursuer,  her  agent  in  that  action,  must  be  sustained." 

The  defenders  reclaimed.  At  advising,  the  pursuer  objected  that  the  process  should 
be  remitted  to  the  previous  one,  still  depending,  which  alone  could  explain  it. 

The  Coiurt  held,  that  there  was  no  adequate  contingency ;  and  that  although  the  Act 
of  Sederunt  directed  an  agent,  ceasing  to  conduct  a  cause,  to  apply  to  the  same  Lord 
Ordinary  for  his  expenses,  yet  the  regulation  did  not  apply  where  the  employment  was 
denied.     On  the  merits,  they 

"  Adhere  to  the  interlocutor  reclaimed  against,  and  decern  in  terms  thereof  against 
Elizabeth  Tod,  the  wife,  and  also  against  David  Tod,  her  husband,  for  his  interest  and 
refuse  the  desire  of  the  note ;  find  the  pursuer  entitled  to  the  expenses  he  has  incurred 
since  the  date  of  the  interlocutor  reclaimed  against ;  appoint  the  account  thereof  to  be 
put  into  process,  and  remitted  to  the  auditor  to  be  taxed ;  and  remit  the  cause  back  to 
the  Lord  Ordinary  to  proceed  further  therein,  in  terms  of  his  own  interlocutor,  and 
of  this." 

[S.C.  9  8.  268.] 
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No.  144.         TIL  Jurist  166.     14  Jan.  1831.     Ist  Div.— Lord  Moncreiff. 

EoBBRT  Williamson,  Suspender. — M,  Napier, 

George  Hill,  Bespondent. — Maidment, 

Mutual  WaUy  Repair  of. — The  titles  of  parties  deckred  that  a  march  wall  was  to  be 
kept  six  feet  high. — Held,  that  when  several  feet  of  earth  had  accumulated  around 
the  foot  of  this  wall  that  a  party  was  not  bound  to  allow  it  to  be  increased  in  height 
80  as  to  keep  it  six  feet  above  the  siurface. 

The  property  of  the  suspender  and  respondent,  in  Richmond  Place,  Edinburgh,  was 
divided  by  «  stone  and  lime  wall,  which,  in  their  titles,  was  declared  to  be  mutual.  The 
height  of  the  wall  was  to  be  six  feet,  and  to  be  kept  in  repair  at  the  joint  expense  of  the 
parties.  The  suspender  erected  a  large  tenement  on  his  property,  the  windows  of  which 
overlooked  that  of  the  respondent,  who  insisted  that  iron  gratings  should  be  put  upon 
them,  and  that  the  mutxial  wall  should  be  repaired  and  raised  to  such  a  height  as  would 
protect  his  premises.  The  suspender  intimated  his  willingness  to  bear  his  share  of  the 
expense  of  raising  the  wall  to  its  original  height,  but  refused  to  allow  it  to  be  raised 
beyond  that,  or  to  put  iron  gratings  on  his  windows.  Upon  this,  the  respondent  com- 
menced, at  his  own  hand,  to  heighten  the  wall,  and  block  up  the  suspender's  windows. 
A  bill  of  suspension  and  interdict  was  presented,  which,  after  being  answered,  was 
passed,  and  interdict  granted  as  craved.  The  Lord  Ordinary  added  this  note  to  his 
interlocutor : — 

"  Note, — The  Lord  Ordinary  is  not  satisfied  that  the  clause  of  the  minute  of  sale, 
founded  ou  as  entitling  the  respondent  to  repair  the  wall  at  his  own  hand,  at  all  applies, 
beyond  the  first  operation.  But  having  looked  at  the  subject,  he  must  say,  that  no  one 
can  form  the  slightest  idea  of  the  nature  of  the  thing  from  the  description  in  the  papers ; 
the  building  of  the  wall  to  the  height  of  six  feet  may  answer  the  purpose  of  blocking  up 
the  windows  in  the  complainer's  hovise^  which,  though  useful  to  him,  can  hurt  no  one, 
but  to  either  end  the  operations  are  manifestly  useless.  In  the  present  state  of  the 
premises  of  both  parties,  the  original  state  of  the  wall  is  superseded,  except  merely  as  the 
mark  of  a  march." 

The  respondent  reclaimed,  and  pleaded — That  the  wall  being  mutual,  he  was  entitled 
to  raise  it  at  his  own  hand  if  the  other  party  did  not  consent  to  its  original  height  of  six 
feet,  and  to  charge  the  suspender  with  his  proportion  of  the  expenses  incurred  in  so 
doing.  Answered — No  party  has  a  right  to  make  alterations  on  a  mutual  wall  without 
the  consent  of  the  other  proprietor.  Besides,  the  wall  is  six  feet  high,  though,  from  the 
acenmulation  of  earth  about  some  parts  of  it  to  several  feet,  it  does  not  appear  of  that 
height.  There  is  no  obligation  in  the  titles  of  the  parties  to  keep  the  said  wall  six  feet 
high  above  the  surface  of  the  ground. 

The  Court  at  advising,  adhered. 

[S.C.  9  S.  269.] 


No.  257.        III.  Jurist  293.     17  Feb.  1831.     2nd  Div.— Lord  Mackenzie. 

Mrs.  Ferguson,  Pursuer. — Dean  of  Faculty  {Hope)  and  J.  S,  More, 

Alexander  M'Gachkn,  Defender. — Jameson  and  Whigham, 

Board — Liability  for — Major, — Circumstances  in  which  the  representatives  of  a  person 
who  had  attained  majority  were  not  found  liable  in  any  of  the  expenses  incurred  in 
the  house  where  he  lived,  though  he  did  not  contribute  anything  to  defray  them. 

The  late  George  M*Gachen,  advocate,  was,  in  1803,  when  a  child  and  an  orphan, 
received  into  the  house  of  the  pursuer's  husband,  Mr.  Ferguson  of  Caitloch,  a  distant 
relation  of  his  family.  After  Mr.  Ferguson's  death,  the  pursuer,  who  had  an  annuity 
of  L300,  continued  her  care  of  M*Gachen,  without  ever  making  any  charge  against  him 
for  board,  &c.,  though  he  had  received  a  bequest  of  a  few  hundred  pounds  from  his 
aunt.     This  legacy  the  pursuer  accumulated  for  him  during  his  minority,  and  paid  over 
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to  him  without  deduction,  when  he  became  of  age.  In  1820  he  passed  advocate,  and 
Mrs.  Ferguson  and  he  removed  to  a  larger  house  in  Dundas  Street,  where  he  put  his 
name  on  the  door,  and  lived  with  her  till  the  time  of  his  death  in  1828.  He  died 
intestate,  possessed  of  funds  to  the  extent  of  L.IOOO;  of  which  L.800  was  heritably 
secured,  and  L.200  invested  in  stock  of  the  Scottish  Union  Insurance  Company.  He 
left  a  sister  and  two  brothers,  viz.  the  defender  and  the  Reverend  John  M^Gachen  of 
Airth,  who  proposed  that  their  sister  should  enjoy  the  liferent  of  the  said  property,  and 
that  it  should  afterwards  be  divided  equally  between  himself  and  the  defender,  or  their 
heirs.  To  this  arrangement  the  defender,  who,  as  heir  of  conquest,  was  entitled  to  the 
L,800  heritable  bond,  objected,  when  the  pursuer  threatened  to  carry  off  the  whole 
funds,  by  claiming  board  for  the  25  years  the  deceased  lived  with  her,  if  it  was  not 
acceded  to.  She  afterwards  proposed  to  forego  all  her  claims  if  that  arrangement  were 
gone  into,  alleging  that  such  was  the  wish  and  intention  of  the  deceased.  This  not 
having  been  complied  with,  the  pursuer  raised  an  action  against  the  defender,  conclud- 
ing for  payment  of  board  from  1820,  when  'Mr,  M*Gachen  entered  advocate,  till  he  died, 
in  1828,  at  the  rate  of  L.150  yearly — and  also  for  certain  advances  in  cash. 

"The  Lord  Ordinary  (14th  December  1830)  having  heard  parties'  procurators,  and 
thereafter  considered  the  closed  record,  and  whole  process — Finds  the  defender,  Alex- 
ander MHjlachen,  liable  in  the  sums  of  L.14,  L.1,  6s.  6d.,  and  L.18,  12s.  libelled,  with 
interest  thereon,  as  libelled ;  but  quoad  tUtrOj  sustains  the  defences,  and  assoilzies  the 
defender :  Finds  no  expenses  due  to  the  said  defender,  or  to  the  pursuer,  and  decerns. 
— Note, — In  the  circumstances  of  this  case,  the  Lord  Ordinary  is  satisfied  that  it  never 
was  the  intention  of  the  pursuer,  or  the  understanding  either  of  her  or  George 
M'Gachen,  that  a  debt  for  one-half  of  the  expenses  of  keeping  house  should  accumulate 
against  him.  Supposing  that  the  pursuer  had  predeceased,  and  he  had  survived,  the 
Lord  Ordinary  cannot  think  that  her  executors  could  have  swept  away  the  small  funds 
which  she  had  caused  him  to  accumulate,  and  have  held  him  personally  liable,  as  a 
bankrupt,  for  the  overplus  of  this  one-half  of  the  expenses  of  housekeeping.  Though 
this  would  have  been  more  inhuman,  yet  it  would  have  rested  on  the  same  grounds  of 
legal  right  as  the  present  action  by  the  pursuer  against  his  funds  on  his  death.  In 
respect  to  the  special  sums,  as  Mr.  George  M'Gachen  seems  to  have  generally  made  such 
payments  for  himself,  the  Lord  Ordinary  does  not  think  it  is  to  be  presumed  that  these 
were  made  for  him  animo  donandi,  nor  any  reason  to  hold  that  the  pursuer  made  them 
with  his  money,  of  which  no  proof  is  offered :  In  respect  to  the  olier  defenders,  they 
do  not  appear,  and  nothing  was  craved  against  them." 

The  pursuer  reclaimed,  and  pleaded. — I.  That  the  deceased  George  M*Gachen 
having,  in  express  agree-  [294]  -ment  with  the  pursuer,  entered  into  a  larger  house,  after 
he  passed  advocate,  he  was  liable  in  one-half  of  the  expenses  of  the  joint  establishment. 
— II.  That  M'Gachen  having  contributed  nothing  towards  keeping  up  the  said  establish- 
ment, the  pursuer  was  entitled  to  demand  payment  of  half  from  his  estate  and  represen- 
tatives. Answered — I.  No  agreement  is  produced.  The  deceased  having  attained 
majority  prior  to  the  period  embraced  in  the  simimons,  the  pursuer  must,  Jiabtli  modOj 
instruct  die  agreement  on  his  part  to  defray  heilf  of  her  family  expenses. — II.  The  pre- 
sumption is,  that  the  deceased  was  entertained  after  majorityj  as  he  was  before  that 
period,  ex  pietate ;  and  that  it  was  never  intended  to  form  a  debt  against  him  or  his 
representatives. 

At  advising. 

Lord  Justice-Clerk  observed,  that  there  was  no  evidence  of  an  agreement  of  joint 
housekeeping.  His  name  being  on  the  door  was  nothing — it  was  merely  to  avoid 
certain  taxes,  from  his  privilege  as  a  member  of  the  College  of  Justice.  In  his  minority, 
it  is  admitted  that  she  treated  him  like  a  mother.  The  present  action  was  an  attempt 
to  make  a  different  division  of  the  L.800  from  that  which  the  law  made.  He  would 
refuse  the  note. 

Lord  GringUtie  was  of  opinion,  that  had  the  arrangement  been  followed  which  the 
Reverend  John  M'Gachen  suggested,  and  the  pursuer  agreed  to,  and  pressed  on  the 
defender,  that  this  action  would  never  have  been  heard  of.  He  thought  the  note  should 
be  refused. 

The  other  Judges  concurred — and  the  Court  unanimously  adhered, 

[S.C.  9  S.  472.] 


IILJinlrtUSl.  MORRICE  V.   SCOTT,    &c.  53 

No.  262.        m.  Jurist  296.     19  Feb.  1831.     1st  Div.— Lord  Corehouse. 

Alsxander  Morrice,  Cashier  of  the  Banking  Company  of  Aberdeen, 
Pursuer. — Bean  of  Faculty  {Hope)  and  Lumsden. 

David  Scott  and  Others,  Defenders. — Skene  and  Geo.  Moir. 

Bank — CatUioner — Liability — Caah-crediL — ^The  cautioners  in  a  cash-credit  having  died, 
and  no  intimation  being  made  by  the  Bank  to  their  representatives ;  and  the  principal 
obligant  having  drawn  out  the  whole  sum  in  the  account,  and  thereafter  ceased  (with 
a  few  exceptions)  to  operate  on  it  for  several  years,  during  which  the  Bank  discounted 
to  him  numerous  bills,  which  were  not  entered  in  the  cash-account ;  and  it  appearing 
from  a  note  produced,  that  bills  had  been  discounted  to  the  debtor  in  a  similar 
manner,  for  six  years  before  the  cash-credit  was  first  drawn  out — Held,  in  an  action 
brought  after  the  bankruptcy  of  the  debtor,  that  the  representatives  of  the  cautioners 
are  not  freed  from  liability. 

In  October  1804,  George  Bxu-net,  John  Wilson,  James  Scott^  and  William  Scott^  all 
then  residing  in  the  county  of  Aberdeen,  granted  bond  in  the  usual  form  to  the  Banking 
Company  of  Aberdeen  for  a  cash-credit,  to  be  kept  in  name  of  Mr.  Burnet,  with  said 
Bank,  to  the  extent  of  L.500.  In  January  1815,  James  Scott  died,  and  his  death  was 
announced  in  the  Aberdeen  Journal.  In  May  of  that  year,  his  executors  advertised  his 
property  for  sale ;  and  in  July  1816,  they  advertised  in  the  Edinburgh  Gazette  that  they 
had  disposed  of  his  shares  in  the  Commercial  Banking  Company.  John  Wilson  died  in 
1818,  and  William  Scott  in  1822.  Ko  intimation  was  made  by  the  Bank,  at  any  of 
these  periods,  to  the  representatives  of  the  cautioners,  of  the  existence  of  the  bond,  or  as 
to  the  state  of  Burnet's  account.  It  was  averred  by  Alexander  WUson,  son  and 
representative  of  John  Wilson,  that,  immediately  after  his  father's  death,  he  made 
inquiry  at  the  pursuer,  whether  the  Bank  held  any  obligations  by  his  late  father,  and 
was  informed  they  held  none ;  but  this  allegation  was  denied  by  the  pursuer.  In  1825, 
Burnet  became  bankrupt,  having  been  in  good  credit  with  the  public  till  within  a  few 
weeks  of  his  bankruptey.  The  defenders,  however,  averred,  that  the  state  of  his 
transactions  with  [297]  the  Bank  was  such,  that  they  must  have  known  for  years  that 
he  was  in  labouring  circumstances;  but  this  the  Bank  entirely  denied.  Up  te 
December  1819  (at  which  date  the  balance  against  Mr.  Burnet  was  L.516)  Mr.  Burnet 
operated  very  frequently  on  his  cash-account,  but  from  that  date  to  December  1821,  it 
appeared  from  the  state  produced,  that  there  were  only  four  transactions  on  the  debit 
side,  and  two  on  the  credit  side  of  the  account,  leaving  Mr.  Burnet  debtor  for 
L520,  198.  3d.  From  December  1821  to  December  1822,  eleven  drafts  by  Mr.  Burnet, 
amounting  to  L.150,  were  entered  to  his  debit,  and  two  payments  to  his  credit,  leaving 
a  balance  against  him  of  L.530,  14s.  lOd.  From  December  1822  to  December  1823, 
there  was  only  one  transaction  on  each  side  of  Mr.  Burnet's  account,  and  the  balance 
against  him  was  L.559,  48.  4d.  From  December  1823  to  December  1825,  when  Mr. 
Bxumet  failed,  not  a  single  transaction  took  place,  but  interest  was  merely  added  to  the 
account,  and  a  balance  brought  out  against  him  of  L.606,  2s.  2d.  During  the  year  1825, 
thirteen  bills,  amounting  together  to  about  L.500,  h8ui  been  discounted  by  the  Bank  to 
Burnet,  but  none  of  these  bill  transactions  were  brought  into  the  cash-account.  These 
bills,  it  was  alleged  by  the  Bank,  were  discounted  on  Burnet's  credit ;  but  the  defenders 
alleged  that  they  were  discounted  on  the  credit  of  the  other  obligants  on  the  bills. 
During  the  years  from  1821  to  1825,  a  number  of  bills  had,  in  like  manner,  been  dis- 
counted by  Burnet,  amounting  in  whole  to  about  L.900,  none  of  which  appeared  in  the 
cash-account.  By  a  stated  account,  made  out  from  the  books  of  the  Bank  on  9th  August 
1828,  it  appeared  that  a  balance  of  L.442,  13s.  3d.  of  principal,  and  L.63,  lis.  Id.  of 
interest,  was  then  due  by  Burnet  on  the  cash-credit.  The  cautioners'  representatives 
having  disputed  their  liability  for  this  sum,  the  present  action  was  raised  against  them 
and  Burnet's  representatives  for  payment.  No  opposition  was  made  by  Burnet's 
representatives.  The  other  defenders  pleaded — I.  That  all  claim  on  them  was  lost,  in 
consequence  of  the  vnora^  irregularity,  concealment,  and  negligence  on  the  part  of  the 
Eank. — II.  That  the  cautioners  could  in  no  view  be  liable  for  the  sum  of  L.32,  168.  lOd., 
overdrawn  by  Burnet  on  8th  October  1823,  and  included  in  the  balance  now  claimed. 
The  Lord  Ordinary  (Corehouse) — 
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"  Finds  that  the  defenders  have  not  proved,  or  offered  competently  to  prove  delay, 
irregularity,  concealment,  or  negligence  on  the  part  of  the  Banking  Company  of  Aber- 
deen, sufficient  to  relieve  them  from  the  cautionary  obligation  in  question  ;  and  therefore 
decerns  in  terms  of  the  libel ;  but  finds  no  expenses  due. — Note, — It  is  admitted  that 
the  representatives  of  the  cautioners  are  liable,  in  express  terms  of  the  bond,  to  fulfil  an 
obligation  which  their  predecessors  undertook.  It  is  not  stipulated,  that  when  any  of 
the  obligants  die,  or  become  bankrupt,  notice  should  be  sent  to  the  co-obligants  or  their 
representatives ;  and  whatever  may  be  the  practice  in  some  Banks,  it  is  not  offered  to 
be  proved  that  there  is  a  general  usage  to  that  effect.  It  is  not  competent  to  prove  by 
parole  evidence  that  the  pursuer  told  the  defender,  Alexander  Wilson,  in  a  conversation 
twelve  years  ago,  that  Wilson's  father  owed  nothing  to  the  Aberdeen  Banking  Comimny. 
The  documentary  evidence,  which  is  said  to  prove  that  the  Banking  Comi>any  knew 
Burnet  to  be  in  labouring  circumstances  for  some  years  before  his  bankruptey,  is  not 
conclusive ;  and,  lasfli/y  it  is  thought  tliat  the  cautioners  in  a  bond  for  a  cash-account 
are  not  freed  from  their  obligation,  because  the  person,  for  whose  behoof  it  is  granted, 
does  not  operate  upon  it  frequently,  or  ceases  to  do  so  for  a  perioil  of  one,  or  even  two 
years  before  his  bankruptey.  But  the  pursuer,  in  propriety,  and  for  the  manifest 
convenience  of  the  defenders,  ought  to  have  given  them  notice  when  the  events 
alluded  to  took  place,  and  his  indifference  to  their  interest  seems  a  fit  ground  on  which 
to  withhold  expenses." 

The  defenders  reclaimed,  and  pleaded — It  is  laid  down  by  the  writers  on  English 
law,  from  which  we  have  borrowed  largely  of  late  years,  in  questions  of  this  sort,  that 
wherever  an  obligation  of  guarantee  is   converted  into  something  else  than  it  was 
intended  for,  the  cautioners  are  free.     Here  the  bond  was  intended  for  an  ordinary  cash- 
credit,  to  be  operated  on  from  day  to  day,  but  it  was  turned  into  a  standmg  security  for 
borrowed  money.     All  the  cautioners  die,  and,  without  any  notice  to  their  representatives, 
the  Bank  go  on  discounting  bills  to  Burnet,   none  of  which  were  carried  to  the  cash- 
credit,  while,  from  December   1822  to  1825,  there  is  only  one  transaction  on  the  cash 
account.     It  was  the  duty  of  the  Bank,  in  these  circumstances,  instantly  to  have  with- 
drawn the  cash-credit.     It  is  the  practice  of  most  of  the  respectable  Banks  to  do  so, 
when  the  operations  become  too  limited.     If  the  cautioners  were  put  by  the  Bank  in  a 
situation  in  which  they  could  not  reasonably  exi>ect  to  be  placed  on  signing  the  bond, 
they  are  free  from  their  obligation ;  and  as  to  their  representatives,  there  must  be  some 
limitation  to  the  principle  that  they  are  liable  equally  with  the  original  cautionei^. 
Although  there  may  not  be  any  one  circumstance  here  strong  enough  to  liberate  the 
cautioners,    yet  the    whole    circumstances,    taken    together,    are   sufficient  to   do   so. 
Answered — ^The  representatives  of  the  cautioners  are  in  law  equally  liable  with  the 
cautioners  themselves ;  and  no  pleas  can  be  available  to  the  representatives  which  would 
not  have  been  available  to  the  original  cautioners.     On  this  ground,  the  Lord  Ordinary 
very  properly  held,  that  the  want  of  intimation  to  the  representatives  vrsa  not  enough  to 
liberate  them.     If  such  intimation  were  held  necessary,  it  would  put  an  end  to  the 
practice,  on  the  part  of  the  Banks,   of  receiving   such  bonds ;  for  in   hundreds   of 
instances,  the  Banks  do  not  know  whether  the  cautioners  are  alive  or  dead  till  they 
come  to  close  the  account  and  demand  payment.     If  the  representatives  are  to  have  the 
privilege  of  intimation,  the  cautioners  must  stipulate  for  it,   otherwise  the  hardship  is 
their  own  fault.     As  to  the  unfrequency  of   the   operations,  the   Banks  may  dislike 
it,  as  the  object  is  to  put  their  notes  into  circulation ;  but  every  man  must  operate  on  his 
account,  less  or  more  frequently,  as  his  occasions  require.     It  is  not  uncommon  for 
cash-credits  not  to  be  operated  on  for  two  years   before  a  demand  is  made  on  the 
cautioners.     In  this  case  it  is  not  disputed  that  the  sum  has  been  drawn  out  by  Burnet, 
which  was  the  very  exigency  for  which  the  bond  was  meant  to  provide.     No  prescrip- 
tion has  run  against  the  claim,  and  how  can  it  be  cut  off  by  the  delay  1    As  to  the  bills, 
they  were  discounted  in  the  ordinary  course  of  business,  and  were  not  accommodation 
bills.     One  of  them,  for  L.150,  was  discounted  just  three  weeks  before  Burnet's  bank- 
ruptey, on  the  faith  of  his  name  alone,  not  having  been  then  accepted  by  [298]  the 
person  on  whom  it  was  drawn.     It  is  said  the  account  was  allowed  to  stand  over 
unoperated  on  for  two  years ;  but  how  could  it  be  otherwise,  as  the  money  was  then  all 
drawn  out  ?     The  bond  became  from  that  date  a  bond  for  borrowed  money,  and  exists 
for  40  years.     It  is  not  usual  to  carry  bills  to  a  cash-credit  when  they  are  discoimted  to 
meet  the  immediate  exigencies  of  the  party  in  business.     The  Bank  understood  that  the 
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discounting  of  these  bills  rendered  it  unnecessary  for  Burnet  to  operate  on  his  cash- 
account. 

.  Lord  President, — ^There  is  no  doubt  that  the  moment  tha  whole  sum  was  drawn  out 
the  cautioners  became  liable  ;  but  the  difficulty  here  is,  that  for  two  or  three  years  there 
was  no  operation  on  the  cash-credit,  and  no  sum  paid  into  it,  but  the  Bank  went  on 
discounting  numerous  bills  to  Mr.  Burnet,  which  were  not  even  entered  pro  forma  in  the 
cash-accoimt,  which  had  been  entirely  drawn  out.  It  is  clear  we  cannot  interfere  on  the 
groimd  of  hardship  to  the  representatives ;  but  in  ordinary  cases  the  creditor  is  bound 
to  shew  proper  attention  to  the  interests  of  the  cautioners.  Now,  suppose  that,  instead 
of  discounting  bills,  Mr.  Burnet  had  gone  to  the  Bank  with  L.300  or  L.400,  and  said, 
you  are  not  to  place  this  to  my  credit  in  the  cash-account,  but  give  me  a  separate  receipt 
for  it, — ^Would  the  Bank  have  been  entitled  to  do  so,  without  relieving  the  cautioners  ? 

Lord  Bodgray. — This  is  a  case  of  considerable  importance.  On  reading  the  papers, 
I  was  at  first  inclined  to  think  the  interlocutor  right;  but  the  case  requires  very 
deliberate  consideration.  As  to  the  necessity  of  intimation  by  the  Bank  to  the  repre- 
sentatives of  the  cautioners,  on  the  death  of  the  cautioners,  the  thing  is  impossible.  It 
is  the  duty  of  the  principal  debtor  to  make  intimation  to  the  Bank  when  his  cautioners, 
who  are  generally  his  own  friends,  happen  to  die.  The  Bank  cannot  inquire  as  to  the 
life  or  death  of  all  the  persons  who  are  bound  to  them  as  cautioners.  Therefore,  that 
ground  is  out  of  the  question.  But  it  is  an  important  principle  in  the  law  of  cautionary 
obligations  that  the  creditor  is  not  to  be  supine.  When  a  cash-account  comes  to  be  in  a 
situation  which  is  quite  different  from  what  it  was  intended  for,  the  Bank  is  bound  to 
intimate  to  the  cautioners  that  the  party  is  not  trading  in  the  usual  way.  The  account, 
which  was  meant  for  carrying  on  a  trade  in  money,  ought  not  to  be  converted  into  a 
standing  security.  There  is  a  great  difficulty,  however,  in  drawing  the  line  where  these 
principles  ought  to  apply.  It  becomes  a  sort  of  jury  question ;  as  imless  cut  down  by 
valid  objections  the  bond  subsists  for  forty  years.  One  thing  struck  me  strongly.  On 
11th  December  1820,  the  accoimt  was  all  drawn  out,  the  balance  due  to  the  Bank  being 
L.516,  and  every  year  thereafter  this  balance  is  increased,  while  only  five  payments 
were  thereafter  made  by  the  debtor  in  whole ;  and  the  question  is, — Was  not  the  Bank 
bound  to  intimate  this  state  of  things  to  the  cautioners?  Before  deciding  this  point,  I 
would  wish  to  know  what  were  the  discounts  which  the  Bank  gave  to  Biumet  for  the 
years  previous  to  1821,  so  as  to  be  satisfied  whether  they  were  equal  to  those  given 
during  the  subsequent  years,  which  certainly  look  suspicious  and  improper.  The  Bank 
were  not  entitled  to  bolster  up  Burnet  by  giving  him  discounts  without  entering  them 
in  the  cash-accoimt,  relying  on  the  amount  of  the  cash-credit,  which  had  been  all  drawn 
out^  being  secure  imder  the  bond  by  the  cautioners.  I  should  likewise  wish  to  see  if 
there  are  any  letters  in  the  letter-book  of  the  Bank,  addressed  to  Burnet  or  his 
cautioners,  as  to  the  state  of  his  cash-credit  subsequent  to  1820  or  1821.  The  case  is  a 
nice  and  a  narrow  one,  and  I  wish  to  consider  it  and  the  adjuded  cases  after  obtaining 
this  information. 

Lord  Oraigie, — I  have  no  objections  to  delay,  but  my  mind  is  pretty  much  made  up, 
that  however  hard  the  case  may  be,  the  representatives  of  the  cautioners  are  not  freed 
in  law ;  and  I  should  be  extremely  sorry  if  the  Court  were,  by  interposing  their 
equitable  powers,  to  prevent  the  application  of  the  rule  of  law.  I  conceive  that  while 
the  Bank,  on  the  one  hand,  is  bound  to  act  fairly  towards  the  cautioners,  and  not  to 
conceal  anything  improperly,  it  is  the  duty  of  the  cautioners,  on  the  other  hand,  and 
their  representatives,  to  take  care  of  themselves.  The  books  of  the  Bank  were  open  for 
inspection,  and  they  ought  to  have  looked  into  them  and  seen  what  was  going  on. 

Lord  GiUiea. — ^This  is  a  case  of  considerable  difficulty.  At  same  time,  I  am  afraid 
the  interlocutor  is  well  founded  ;  but  I  do  not  wish  at  present  to  give  any  decisive  opinion. 
The  benefit  resulting  to  Scotland  from  cash-credits  is  immense,  and  I  should  be  sorry  to 
do  anything  which  might  tend  to  limit  either  their  number  or  amount.  The  difficulty, 
however,  is,  that  the  accoimt  here  ceased  to  be  a  cash-account ;  and  while  nothing  could 
be  a  stronger  proof  to  the  Bank  that  Burnet  was  in  labouring  circumstances,  than  the 
fact  of  his  cash-account  continuing  so  Idng  over-drawn,  they  cQscoimt  to  him  numerous 
bills  on  separate  securities,  the  proceeds  of  which  are  not  entered  in  the  accoimt  at  all. 
I  do  not  say  that  the  Bank  is  to  be  limited  to  the  amount  of  the  cash-credit ;  but  if  the 
debtor  always  goes  beyond  it  for  years,  can  the  Bank  be  in  bona  fide  not  to  intimate  to 
the  cautioners  1     I  agree  entirely  with  the  latter  part  of  the  Lord  Ordinary's  note ;  but 
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I  am  afraid  all  the  inference  that  can  be  drawn  from  the  circumstances,  is  just  what  he 
draws  from  them, — yiz.  that  the  Bank  ought  not  to  get  expenses. 
The  Court 

"  Before  answer,  ordain  the  pursuer  to  produce  a  note,  certified  by  him,  of  the  bills 
discoimted  by  the  Bank  for  George  Burnet,  for  six  years  prior  to  the  Ist  day  of 
December  1821,  with  the  dates  of  the  several  discounts,  and  the  proceeds  of  such  bills  ; 
and  also  excerpts,  certified  by  the  pursuer,  from  the  letter-book  of  the  Banking  Company, 
of  any  letters  addressed  to  the  said  George  Burnet,  or  to  his  co-obligants  or  their 
representatives,  respecting  the  state  of  his  cash-account  subsequent  to  11th  December 
1820,  and  that  within  fourteen  days  from  this  date." 

A  state  was  produced  by  the  pursuer,  in  terms  of  this  interlocutor,  from  which  it 
appeared  that,  during  the  years  therein  mentioned,  the  Bank  had  discounted  niunerous 
bills  to  Mr.  Burnet  in  much  the  same  way  as  afterwards;  and  that  the  only  letters 
written  by  the  Bank  to  the  representatives  of  the  cautioners  were  dated  in  April  and 
November  1827,  and  in  January  1828. 

Lord  Balgray, — The  thing  that  puzzled  me  most  was,  that,  as  I  understood  the 
agreement  originally,  the  Bank  had  latterly  entered  into  a  different  course  of  dealing 
with  Mr.  Burnet,  by  discounting  bills  to  him,  so  as  to  keep  up  his  credit  after  the  cash- 
account  was  exhausted.  But  when  I  find  that  there  were  much  the  same  sort  of 
transactions  before  as  after  the  period  alluded  to,  the  question  just  comes  to  be, — 
Whether  the  Bank,  by  not  making  application  sooner,  and  before  Binmet  became 
bankrupt,  to  the  cautioners  or  their  representatives,  have  lost  all  claim  upon  the  bond  ? 
Now,  no  doubt,  it  would  have  been  better  that  the  Bank  had  given  intimation, — But  are 
we  to  say,  that  a  delay  of  17  months  is  to  relieve  the  cautioners?  Such  a  doctrine 
would  cut  up  all  dealing  by  the  Banks,  on  cash-credits,  by  the  roots.  There  must  be  a 
ctdJ^pa  lata  on  the  part  of  the  Bank  before  the  cautioners  can  be  held  relieved.  1  think 
the  interlocutor  is  right. 

Lford  Oraigie. — I  am  entirely  of  the  same  opinion. 

Lord  Gillies. — I  think  the  interlocutor  right,  for  the  reasons  stated  by  the  Lord 
Ordinary,  which  appear  to  me  unanswerable. 

Lord  President  agreed. 

The  Court  (on  the  suggestion  of  the  defenders'  counsel)  remitted  the  point,  as  to  the 
liability  of  the  defenders  for  the  overdraft,  mentioned  supra  in  their  second  plea  in  law 
— to  the  Lord  Ordinary,  and  quoad  ultra  adhered. 

[S.C.  9  S.  480.] 
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Duke  of  Atholl's  Curators,  Petitioners. — Keay, 

Curator. — ^A   curator  cannot  be  named  by  a  father  to  his  son,  who  is  insane,  but 
of  full  age. 

An  action,  to  which  the  late  Duke  of  Atholl  was  a  party,  depended  before  Lord 
Moncreiff,  in  which  an  interlocutor  was  pronounced,  against  which  a  reclaiming  note 
was  presented.  In  the  meantime,  the  Duke  of  Atholl  died,  leaving  a  deed,  nominating 
curators  to  his  son,  the  present  Duke,  who  was  of  full  age,  but  insane.  These  curators 
now  appeared,  and  craved  leave  to  sist  themselves  as  parties  to  the  action,  in  place  of 
the  late  Duke,  but  the  Court,  beuig  of  opinion  that  a  father  had  no  power  to  nominate 
curators  to  his  son,  who  was  of  full  age,  although  insane,  superseded  the  cause  till  a 
curator-dative  should  be  appointed. 
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Ko.  350.  ni.  Jurist  419.     17  May  1831.     Ist  Div.— Lord  Craigie. 

John  Andrew,  Suspender. — Keay, 

Kenneth  Frasek,  Charger. — BoawelL 

Assignation — Cautioner. — The  cautioner  for  a  messenger  having  been  found  liable  for 
the  contents  of  a  bill  which  the  messenger  had  neglected  duly  to  recover — Held,  that 
the  cautioner  is  bound  to  pay,  only  on  receiving  an  assignation  to  the  debt  and 
diligence. 

Fraser  charged  Andrew,  as  one  of  the  cautioners  of  Alexander  Barnetson,  messenger- 
at^arms,  to  make  payment  of  L.18,  13s.  6d.,  being  the  balance  of  a  bill  drawn  by  the 
charger  on  Messrs.  J.  Reid  and  D.  Sutherland,  with  interest  since  14th  June  1823,  for 
which  debt,  Andrew,  as  Barnetson's  cautioner,  was  found  liable,  by  decree  of  the  Court, 
on  28th  January  1831.  Mr.  Clyne,  S.S.C,  as  agent  for  Fraser,  and  having  a  written 
authority  to  discharge  the  debt,  applied  to  Mr.  Andrew's  agent  for  payment  of  the  bill, 
and  of  certain  expenses  found  due  by  the  Court.  The  expenses  were  paid,  but  the  agent 
for  Mr.  Andrew  insisted,  that,  before  payiag  the  bill,  he  should  be  put  in  possession  of 
an  assignation,  at  Mr.  Andrew's  expense,  to  the  debt  and  diligence,  and  that  Mr.  Clyne 
should  discharge  certain  arrestments  which  he  had  used  at  his  own  instance,  as  a 
creditor  of  Fraser's,  in  the  hands  of  Mr.  Andrew,  as  Fraser's  debtor.  Mr.  Clyne  stated, 
that  he  conceived  his  receipt  was  enough,  together  with  delivery  of  the  bUl  and  diligence, 
to  enable  Mr.  Andrew  to  operate  his  relief,  but  that  he  would  give  an  obligation  to 
grant  such  an  assignation  as  might  be  required ;  and  as  to  the  arrestments,  he  could  not 
consent  to  discharge  them  while  Mr.  Fraser's  large  debt  to  him  remained  impaid,  but 
that  his  receipt  woidd  operate  as  a  loosing  to  the  extent  of  the  sum  paid.  After  some 
farther  correspondence,  a  charge  of  horning  was  executed  at  Fraser's  instance  against 
Andrew,  for  the  contents  of  the  bill  and  interest.  Andrew  suspended,  and  pleaded — 
That  he  was  entitled  to  an  assignation  to  the  bill  and  diligence,  and  to  have  the  arrest- 
ments used  by  Mr.  Clyne  in  the  suspender's  hands,  loosed,  or  to  have  Mr.  Clyne's 
name  as  a  party  to  the  assignation.  Answered, — The  charger  holds  a  decree  in  foro 
against  the  suspender,  decerning  him  to  pay  the  debt  in  question,  without  any  qualifica- 
tion as  to  the  granting  of  an  assignation.  The  present  bill  is  therefore  incompetent. 
Farther,  the  charger's  agent,  who  was  authorised  to  discharge  the  debt,  offered  to  sub- 
scribe an  obligation  that  an  assignation  should  be  granted.  The  Lord  Ordinary  (Craigie), 
on  12th  April  1831, 

"  Having  considered  this  biQ,  with  the  answers  and  productions,  upon  the  charger  sub- 
scribing the  assignation  required,  and  prepared  in  the  ordinary  form,  which  last  is  to  be 
done  within  four  days,  and  it  being  imderstood  that  the  charger's  agent,  who  subscribes 
the  answers,  is  to  pass  from  the  arrestments  used  by  him  in  the  siispender's  hands, — 
refuses  the  bill." 

On  the  day  after  this  interlocutor  was  pronounced,  the  suspender's  agent  sent  a 
draft  assignation  to  Mr.  Clyne,  stating,  that  unless  the  assignation  was  granted  within 
the  time  allowed,  he  would  present  a  note  to  have  the  bill  passed.  Mr.  Clyne  returned 
the  draft,  stating,  that  he  had  revised  it,  under  protest  that  he  did  not  acquiesce  in  the 
Lord  Ordinary's  interlocutor,  imless  the  debt  and  expenses  were  immediately  paid,  and 
stating,  that  as  to  the  arrestments,  he  had  no  objections  to  grant  a  letter,  loosing  them 
to  the  extent  of  the  debt  paid,  although  he  conceived  such  letter  to  be  superfluous. 
The  suspender's  agent  declined  to  extend  the  assignation  on  this  footing,  but  stated — 

"  On  hearing  from  you  that  Mr.  Fraser  is  ready  to  sign  the  assignation,  on  receiving 
the  amount  of  the  debt  assigned,  and  that  you  are  ready  to  loose  the  arrestments  in  terms 
of  your  letter,  I  shall  immediately  extend  the  deed  and  send  it  for  signature." 
Mr.  Clyne  replied, 

"  That  MJr.  Fraser  is  ready  to  sign  the  assignation  is  more  than  I  can  affirm.  Presum- 
ing he  may,  I  will  endeavour  to  get  it  signed,  on  your  sending  me  the  extended  deed  for 
that  purpose.  But  that  you  are  entitled  to  withhold  from  me  payment  of  the  debt  untU 
Mr.  Fraser  executes  an  assignation,  is  a  proposition  that,  with  all  due  submission,  I 
cannot  admit." 

A  reclaiming  note  was  then  presented  for  Mr.  Andrew,  against  the  Lord  Ordinary's 
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interlocutor,  in  so  far  as  it  did  not  refuse  the  bill  unconditionally,  and  find  the  suspender 
liable  in  expenses.     At  the  advising, 

Lord  BcHgray  said,  This  case  is  as  clear  as  sunshine.  Andrew  was  cautioner  for  the 
messenger,  and  a  decree  was  obtained  against  him  for  the  bill  of  L.18  odds.  The  bill  is 
therefore  fortified  by  a  decree.  Mr.  Clyne  may  have  full  power  to  discharge  the  debt, 
had  the  question  been  with  tlie  principal  party.  But  the  moment  it  comes  to  be  the 
case  of  a  cautioner,  the  latter  is  entitled  to  demand  an  assignation  to  the  debt  and 
diligence,  including  the  decree,  which  can  only  be  transferred  by  an  assignation.  There- 
fore it  is  clear  that  Fraser  must  sign  the  assignation  before  receiving  payment.  There 
has  been  an  extent  of  correspondence  here  which  it  is  distressing  to  see ;  but  the  case 
admits  of  no  doubt. 

The  other  Judges  concurred,  and  the  Court  adhered,  and  found  the  charger  liable  in 
expenses. 

Ko.  428.         III.  Jurist  503.     15  June  1831.     1st  Div.— Lord  Corehouse. 

William  Johnston,   Suspender. — Dean  of  Faculty  {Hope)  and  Shaw  Stewart. 

James  Barbour,  Charger. — Jameson  and  IVilson. 

Bill  of  Exchange — Renewal, — Circumstances  in  which  a  bill  delivered  up  to  the 
acceptor — Held,  from  markings  on  the  back,  chiefly  in  figures,  to  have  been  retired  by 
another  bill,  and  not  to  have  been  paid  in  cash. 

The  suspender  had  a  variety  of  cash  transactions  with  the  charger,  who  is  a  writer, 
and  likewise  a  private  banker  or  discounter  of  bills  in  Castle-Douglas.  On  29th  August 
1822  the  suspender  and  his  wife  granted  to  the  charger  an  heritable  bond  for  L.300,  and 
on  17th  February  1825,  another  heritable  bond  for  L. 200.  On  Uth  March  1827  the 
suspender  and  his  son,  Thomas  Johnston,  granted  to  the  charger  a  promissory-note  for 
L.200,  to  account  of  both  bonds.  Tliis  bill  was  delivered  up  to  the  suspender  when  it 
fell  due,  at  which  time  the  charger  alleged  no  cash  was  paid  to  him,  except  a  small  sum, 
which  reduced  the  amount  due  on  it  to  L.193,  and  afterwards  an  additional  payment  of 
L.2,  but  a  renewed  bill  was  granted  for  L.180, — the  difference  being  allowed  to  stand 
over  till  20th  June  following.  In  evidence  of  this  statement,  the  charger  referred  to 
the  following  markings,  in  the  hand- writing  of  the  charger,  on  the  back  of  the  L.200 
bill,  which  had  been  produced  in  process  by  the  suspender : — 

1222 

2  11     6 

15  L.193 

15  180 

15  3     5 

15  176  15 


60  L.16     5         due  20th  June. 

Paid  2 


H     5 
Uth  June  1827.     Protd.  H.  &  T.  B.  wit.  D.  H.  N.  P. 

The  charger  contended  that  these  markings  shewed 

That  the  sum  unpaid  was  .  .  .  .     L.193     0     0 

That  the  new  bill  was  for  L.180     0     0 

The  discoimt  of  which  was  .  3     5     0 


Leaving  as  its  proceeds     .....         176  15     0 


"VMiich  left  a  balance  of   .  .  .       L.16     5     0 

Due  20th  June, 
Of  which  there  was  afterwards  paid  .  2     0     0 


which  left  a  balance  of  .  .       L.14     5     0 
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On  12th  November  1828  the  suspender's  two  sons,  Thomas  and  John,  granted  two 
new  bills  to  the  charger — the  one  for  L.200  and  the  other  for  L.57,  198.  6d., — at  three 
and  two  months  resi)ectively,  on  receiving  whicli,  the  charger  alleged  that  he  delivered 
up  the  L.180  bill,  then  past  due,  and  was  also  prevailed  upon,  thereafter,  to  discharge 
the  L.200  bond,  in  consequence  of  which  the  charger  lost  the  real  security  afforded  by 
that  bond,  as  well  as  the  suspender's  personal  obligation  for  the  contents,  and  in  lieu 
thereof  received  only  the  personal  obligation  of  the  suspender's  two  sons,  who  both 
became  bankrupt,  and  settled  by  a  composition  of  15s.  in  the  pound,  which  the  charger 
accepted  in  full  of  the  debt  in  the  L.200  bond.  A  charge  being  given  to  the  suspender 
for  payment  of  the  L.300  bond,  and  interest,  deducting  certain  partial  payments 
amoimting  to  L.30,  and  certain  rents  drawn  by  the  charger,  a  bill  of  suspension  was 
presented,  on  the  groimd  that  the  L.200  bill,  dated  14th  March  1827,  had  been  paid  by 
the  suspender,  in  evidence  of  which  the  same  was  produced  by  him,  and  which  ought  to 
have  been  deducted  from  the  charge,  as  well  as  certain  other  payments  and  rents  which 
the  charger  had  drawn.  The  suspender  denied  that  a  bill  for  L.180  had  ever  been 
granted,  or  that  the  L.200  bill,  dated  12th  November  1828,  was  a  renewal  of  any  such 
bill ;  and  the  suspender  and  his  sons,  when  examined  as  havers,  deponed,  that  they  had 
no  recollection  of  ever  having  seen  the  L.180  bill;  and  the  suspender  also  deponed  that 
he  had  no  recollection  of  ever  having  seen  a  simimons,  which  the  charger  alleged  had 
been  personally  served  on  him  for  payment  of  that  bill.  The  charger,  on  the  other 
hand,  maintained  that  the  markings  on  the  back  of  the  first  L.200  bill,  which  was  dated 
4th  March  1827,  proved  that  it  was  only  paid  by  a  renewal  to  the  extent  of  L.180, 
which  new  bill  was  not  alleged  to  have  been  paid  otherwise  than  by  the  L.200  bill,  dated 
12th  November  1828,  the  comiwsition  received  on  which  had  been  applied  in  extinction 
of  the  L200  bond,  and  therefore  that  the  L300  bond  was  still  due,  under  deduction  of 
the  payments  and  rents  credited.     The  Lord  Ordinary  (Corehouse), 

"Finds  it  proved  that  the  promissory-note  of  the  14th  of  March  1827,  for  L.200, 
granted  by  the  suspender  and  his  son,  Thomas  Johnstone,  was  not  retired  by  a  payment 
wholly  in  cash,  but  in  part  by  another  biD,  or  note  granted  by  them,  for  L.180,  and 
that  the  last-mentioned  bill,  or  note,  was  retired  out  of  the  produce  of  a  bill  dated  the 
12th  day  of  November  1828,  for  L200,  accepted  by  the  suspender's  sons,  John  and 
Thomas  Johnston;  and  therefore,  Finds  that  the  contents  of  the  note  of  the  14th  of 
March  1827  cannot  be  imputed  in  part  payment  of  the  bond  charged  on:  Finds  that 
the  suspender  has  failed  to  prove  that  the  charger,  or  any  one  for  his  behoof,  intro- 
mitted  with  the  rents  of  the  subjects  in  Annan  to  a  greater  amount  than  the  sum 
for  which  credit  is  given  :  Finds  the  letters  orderly  proceeded,  under  deduction  of  the 
partial  payments  admitted  by  the  charger  in  the  record,  and  decerns :  Finds  the 
suspender  liable  in  expenses,"  &c. 

The  suspender  having  reclaimed. 

Lord  Balgray, — The  plea  of  the  suspender  is,  that  he  never  granted  a  bill  for  L.180. 
Now,  the  original  bill  for  L.200  bears  in  grcemio,  that  it  was  granted  on  accoimt  of  the 
two  bonds.  The  indorsation  is  scored,  and  it  is  marked  as  protested  on  16th  June  1827, 
and  then  there  are  certain  markings  on  the  back,  which  demonstrate  that  it  was  retired 
by  a  renewal  to  the  extent  of  LI 80.  No  banker,  looking  at  the  markings  of  the  sum, 
discount,  &c.,  in  the  charger's  handwriting,  on  a  bill  which  was  in  the  suspender's 
possession,  and  produced  by  him,  would  doubt  this  fact  for  a  moment.  Therefore,  I  am 
clear  for  adhering. 

The  other  Judges  concurred,  and  the  Court  adhered,  and  found  the  suspender  liable 
in  additional  expenses. 


No.  457.         IIL  Jurist  536.     25  June  1831.     2nd  Div.— Lord  Medwyn. 

De  Maria,  &c..  Pursuers. — (hUram. 
De  Maria,  &c.,  Defenders. 

Process — Tutorial  Inventories — Next  of  Kin,  Citation  of. — In  making  up  tutorial  and 
curatorial  inventories,  where  the  pupils  have  no  major  next  of  kin  resident  in  Scot- 
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land,  the  regular  way  of  obtaining  a  dispensation  with  their  citation  is  by  a  written 
petition  to  the  Court. 

The  late  Mr.  De  Maria,  depute  clerk  of  Session,  died,  leaving  several  children  in 
minority  and  pupilarity,  with  tutors  and  curators.  A  summons  was  raised  for  the 
purpose  of  having  tutorial  and  curatorial  inventories  made  up  in  terms  of  the  statute, 
1672,  c.  2.  The  case  appeared  in  the  regulation-roll,  when  it  was  stated,  that,  with  the 
exception  of  the  deceased's  eldest  son,  who  was  called  as  a  party,  the  pupils  had  no 
relations  on  the  father's  side  who  were  major,  and  resident  in  Scotland ; — ^that  it  was 
therefore  impossible  to  comply  with  that  part  of  the  Act  1672,  c.  2,  which  required  the 
citation  of  two  of  the  next  of  kin  on  the  father's  side.  The  summons  concluded  that 
their  Lordships  would  dispense  with  the  citation  or  concurrence  of  any  other  relatives 
on  the  father's  [637]  side.  The  Lord  Ordinary  doubted  if  he  could  exercise  his  nobUe 
nffieiumy  and  dispense  with  the  citation.  His  Lordship  thought  it  only  could  be  done 
by  the  Court,  and  accordingly  reported  the  case  verbally  to  the  Second  Division. 

Lord  Justtce-Clerk  thought  that  the  regular  and  formal  way  of  applying  for  such  a 
dispensation  was  to  present  a  written  petition  to  that  effect  to  the  Court. 
The  other  Judges  concurred. 


No.  461.  IIL  Jurist  550.     28  June  1831.     1st.  Div. 

John  M'liAURlN,  Petitioner. — Act.  Clephane,  Alt.  Ivory. 

TtUor-at'Law,  who  had  become  bankrupt,  removed  from  the  office. 

This  was  an  application,  setting  forth,  that  a  tutor-at-law  had  become  bankrupt,  and 
praying  that  he  should  be  ordained  to  find  additional  caution,  or  that  a  new  tutor  should 
be  appointed.  It  was  stated  on  behalf  of  the  present  tutor  that  he  was  willing  to  find 
additional  caution. 

Lord  President, — This  petition  has  been  served,  and  there  should  have  been  a 
written  answer.  The  tutor-at-law  can  have  no  legitimate  object  for  wishing  to  continue 
tutor  after  he  is  bankrupt. 

The  Court  removed  the  present  tutor,  and  appointed  Mr.  Reid,  who  was  suggested 
to  them,  in  his  room. 

No.  469.         III.  Jurist  558.     30  June  1831.     Ist  Div.— Lord  Moncreiff. 

Alexander  Drysdale  and  his  Curators,  Pursuers. — J.  S.  Afore. 

Mrs.  Janet  Scales  or  Drysdale,  now  Gordon,  and  Others,  Defenders. 

Apparent  Heir — Minor — Cognition  and  Sale — Aliment. — Cir-  [659]  -cumstances  in 
which  opinions  expressed  against  authorising  a  sale  at  the  instance  of  a  minor,  ap- 
jiarent  heir,  and  his  curators,  where  the  estate  was  worth  from  L.7000  to  L.8000,  and 
Uiere  was  an  excess  of  expenditure  over  the  income  of  L.97,  Ss.  per  anniun,  occasioned 
chiefly  by  an  annuity  of  L.300  a  year,  due  to  the  widow ;  and  process  sisted  till  an 
action  for  aliment  should  be  brought  at  the  instance  of  the  children,  against  her. 

In  the  year  1812,  the  late  Mr.  John  Drysdale  was  married  to  Miss  Janet  Scales, 
now  ^vife  of  Major  Gordon.  By  antenuptial  contract,  executed  on  7th  March  1812,  Mr. 
Drysdale  bound  himself,  his  heirs,  &c.  to  pay  to  his  said  promised  spouse,  in  case  of 
her  surviving  him,  a  free  annuity  of  L.300  sterling,  besides  the  right  to  his  household 
furniture ;  and  he  also  bound  himself  to  pay  to  the  issue  of  the  marriage,  the  sum  of 
L.6000  sterling  at  the  first  term  of  Whitsunday  or  Martinmas  after  his  death.  On  the 
other  hand,  the  lady's  father  became  bound  to  pay  to  Mr.  Drysdale,  his  heirs  and  as- 
signees, the  sum  of  L.3000  sterling  at  the  first  term  after  his,  the  father's,  death,  and 
the  death  of  Mrs.  Janet  Stewart,  his  wife.  Mr.  Drysdale  died  before  Mr.  Scales,  but 
this  provision  was  paid  subsequent  to  Mr.  Scales's  death,  and  went  to  augment  Mr. 
Drysdale's  funds.     The  only  heritable  property  of  which  Mr.  Drysdale  died  possessed. 
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was  the  estate  of  Yiewfield,  which  he  purchased  in  1813  for  L. 82 15,  lis.  lid.  Mr. 
Drysdale's  moveable  estate  was  worth,  at  the  time  of  his  death,  L.3720,  ITs.  5|d.,  but 
this,  at  the  present  date,  was  exhausted,  and  rather  exceeded,  by  the  amount  of  debts 
due  by  him,  and  expenses  of  management.  Mr.  Drysdale  left  two  sons,  Alexander  and 
Adolphus,  to  whom  James  Scales,  Esq.,  and  others  were  appointed  tutors  and  curators  in 
1818.  Upon  entering  on  the  management,  the  tutors  and  curators  found  that  if  Mrs. 
Drysdale  were  to  receive  her  full  annuity  there  would  annually  be  a  defalcation  to  some 
amount,  as  the  rental  of  the  estate  was  less  than  the  annuity.  Mrs.  Drysdale  was 
willing  to  take  what  the  estate  would  yield,  provided  the  balance  was  allowed  to  ac- 
cumulate as  a  debt  against  the  children ;  but  the  tutors  and  curators,  having  doubts  as 
to  the  propriety  of  such  an  arrangement,  consulted  Mr.  Cranstoun  (now  Lord  Corehouse) 
whether  they  were  bound  (contrary  to  the  late  Mr.  Drysdale's  wish)  to  sell  the  lands, 
so  as  to  prevent  the  accumulation  of  debt  against  the  children ;  and  the  opinion  they 
received  was,  that  all,  or  part  of  the  lands  ought  to  be  sold,  but  that  this  could  not  be 
done  without  the  authority  of  the  Court.  To  prevent  a  sale,  however,  Mrs.  Drysdale 
agreed  to  restrict  her  annuity  to  one  half,  reserving  power  to  herself  to  demand  the 
whole  for  futiire  years,  when  she  should  think  proper.  In  January  1827  Mrs.  Drysdale 
(who  was  then  about  to  enter  into  a  second  marriage)  intimated,  that,  in  future,  she 
would  require  payment  of  her  full  annuity,  and  of  L.50  per  annum  for  the  board  of  the 
children.  In  consequence  of  this  intimation,  an  action  of  cognition  and  sale  was  insti- 
tuted at  the  instance  of  Mr.  Drysdale's  eldest  son  and  apparent  heir,  with  consent  of  his 
curators,  in  order  to  raise  a  sum  sufficient  to  meet  Mrs.  Drysdale's  claims,  and  to  pay 
off  the  debts.  A  proof  was  led,  and  a  memorial  and  abstract  prepared ;  and  the  Lord 
Ordinary  (Moncreiif),  considering  the  case  peculiar,  gave  in  a  written  report.  From 
these  documents  it  appeared  that  the  estimated  value  of  the  heritable  estate  was 
L.7671,  17s.  6d.  The  annual  expenditure,  consisting  of  Mrs.  Drysdale's  anniuty,  allow- 
ance for  the  children,  and  L.27, 178. 5d,  of  feu-duty  and  public  burdens,  was  L. 377  17  5 
The  gross  rental  of  the  heritable  estate,  which  formed  the  whole  annual 

income,  was         -..-...  298     0     0 


Leaving  a  deficiency  of        -  L.79  17     5 

And,  after  applying  the  moveable  estate  left  by  Mr.  Drysdale,  and  the 
L.3000  subsequently  received  as  his  wife's  jointure,  in  payment  of 
his  debts,  there  still  remained  due  an  excess  of  debts  to  the  amount 
of  L. 350,  lis.  8d.,  the  interest  of  which  would  be         -  -  17  10     7 


Leaving  a  total  annual  deficiency  of        -  L.97     8     0 

Whereas,  if  the  value  of  the  heritable  estate  were  realised,  and  laid  out  at  5  per  cent., 
it  would  yield  L.383,  lis.  9d.,  or  at  4  per  cent.,  L.306,  17s.  5d.  per  annum,  which, 
it  was  said,  shewed  the  expediency  of  a  sale. 
The  Lord  Ordinary  f^ported,  that 

"  The  result  of  the  whole  matter  clearly  is,  that  the  estate  of  these  minor  children 
is  to  be  sold  for  the  sole  purpose  of  pa3ring  the  widow's  annuity  in  full,  while  the 
children  are  stiU  all  in  minority.  The  Lord  Ordinary  believes  that  this  may  be  accord- 
ing to  law,  because  there  is  no  doubt  that  the  widow's  annuity  is  a  debt  against  the 
estate,  and  she  might  adjudge  the  estate  for  payment  of  it.  But  the  case  is  very  extra- 
ordinary, and,  as  he  is  not  acquainted  with  another  example  of  the  same  thing,  he 
entertains  a  doubt  whether  a  liferent  annuity  of  this  kind  can  be  stated  as  a  permanent 
debt,  sufficient  by  itself  to  create  the  case  of  bankruptcy.  The  estate  is  valued  at  the 
sum  of  L.7671,  17s.  6d.  The  whole  annual  burdens,  apart  from  the  annuity,  do  not 
exceed  L.43 ;  and  the  free  income  is  stated  at  L.270.  Certainly,  if  the  annuity  of  L.300 
is  to  be  paid  yearly,  the  curators  have  not  funds  from  which  to  pay  it.  And,  indeed, 
if  a  sale  takes  place,  it  is  very  evident  that  they  will  have  no  means  of  maintaining  the 
minors  (after  paying  the  annuity)  without  encroaching  on  the  capital — which  will 
gradually  take  away  the  means  of  paying  the  annuity  itself.  The  case  altogether  has 
appeared  to  the  Lord  Ordinary  to  be  the  most  severe  case  of  a  judicial  sale,  prosecuted  in 
the  name  of  a  minor  apparent  heir,  that  he  has  seen.  It  is  probably  accordant  with 
strict  law ;  and  the  curators  are  evidently  placed  in  a  very  difficult  and  pcdnful  situation, 
which  perhaps  leaves  them  no  other  remedy.  But  the  Lord  Ordinary  has  thought  it 
necessary  to  place  the  state  of  the  case  clearly  before  the  Court,  in  order  that,  before 
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they  give  their  sanction  to  the  sale,  they  may  fully  understand  the  nature  of  the  pro- 
ceeding." 

Lord  Balgray. — I  have  looked  carefuUy  over  the  papers  in  this  case.  In  a  common 
ranking  and  sale,  the  opinion  of  persons  of  skill  is  taken  as  to  the  value  of  the  suhjects, 
which  they  estimate  at  so  many  years'  purchase.  The  opinions  of  the  parties  are  no 
criterion  of  the  value,  which  can  only  be  fixed  at  what  the  subjects  will  bring.  But 
here,  the  proof  as  to  the  value  consists  merely  of  the  o])inions  of  legal  gentlemen,  aiitl 
on  that  an  action  of  sale  is  brought  at  the  instance  of  the  heir  apparent,  who  is  a  minor. 
The  witnesses  to  the  value  should  have  been  such  men  as  Dr.  Brown,  &c.  I  could 
shew  the  parties  in  figures,  that,  if  they  were  to  sell  to  the  extent  merely  of  L.20  or  L.30 
a  year,  the  estate  might  be  preserved  till  the  heir  became  major.  I  know  the  subject, 
and  it  is  a  valuable  one.  It  is  situated  near  Dalkeith,  and  might  be  advantageously 
feued  or  tiurned  to  ac-  [560]  -count  in  various  ways.  AU  this  should  be  taken  into 
account,  which  is  not  done  in  this  memorial  and  abstract. 

Lord  Oraigie, — My  objection  to  the  sale  lay  rather  deeper ;  for  I  do  not  think  it  is 
a  proper  case  for  the  Court  to  interfere.  The  heir  has  chosen  curators,  who  may  make 
a  sale,  if  it  is  expedient ;  and  they  should  do  so  at  their  own  risk.  I  recollect  that  in 
the  case  of  Stonebyres,  a  sale  was  set  aside  after  it  had  been  made  in  this  way.  It  is 
very  true  that  the  accumulation  of  an  arrear  of  debt  should  l)e  considered,  but  the 
expense  of  carrying  through  a  sale  should  also  be  considered.  The  widow  is  lx)und  to 
contribute  towards  the  aliment  of  the  children,  and  this  application  should  be  sisted  till 
a  process  of  aliment  is  brought. 

Lord  OUlies, — I  think  there  is  a  great  deal  in  what  has  been  said  by  both  the 
Judges  who  have  spoken.  Some  arrangements,  dependent  on  the  condition  of  the 
property,  should  be  made  by  the  parties  in  the  meantime,  which  they  surely  might 
eifect,  if  inclined  to  act  with  prudence.  The  widow  ought  not  to  take  steps,  in  the 
meantime,  which  will  involve  all  her  children  in  penury  and  distress.  I  hold  her  bound 
to  contribute  towards  the  maintenance  of  her  children  out  of  the  L.300  per  annum. 
The  case  of  Maidment  does  not  apply. 

Lord  Preddeiit — ^The  total  excess  of  expenditure  is  only  L.98,  5s.  per  annum.  The 
young  man  is  within  five  years  of  being  major.  Now,  suppose  the  widow  survives  his 
majority,  there  will  only  be  an  increase  of  debt  to  the  extent  of  L.5C0,  which  might  be 
easily  provided  for.  She  might  happen  to  die  within  six  months  after  the  estate,  which 
is  worth  L.7000  or  L.8000,  had  been  sold  to  meet  her  arrears.  She  is  bound,  at  all 
events,  to  aliment  the  younger  children.  The  case  of  Maidment  does  not  apply  to 
them. 

The  Coiurt  sisted  process  till  an  action  for  aliment  against  the  widow  should  be 
brought. 

No.  500.  III.  Jurist  591.     6  July  1831.     Lord  Mackenzie. 

Dalziel,  Pursuer, — Maitlaivd, 

Scott,  Defender. —  Wilson, 

Process, — It  is  competent  to  give  decree  for  an  admitted  simi,  without  closing  the  record. 

The  defender  exhibited,  as  he  alleged,  the  correct  accounts  between  the  jmrties, 
shewing  that  the  balance  due  was  considerably  less  than  the  sum  pursued  for.  The 
defender  oifered  to  pay  said  balance  upon  receiving  a  discharge  in  full  of  the  claim. 
The  pursuer  refused  to  do  this,  but  craved  decree,  in  the  meantime,  for  the  balance 
admitted  by  the  defender.  Objected — Decree  cannot  be  given  without  making  up  a 
record.  Let  the  parties  close  on  the  siunraons  and  defences.  Besides,  the  offer  is 
conditional.     It  is  only  on  receiving  a  discharge  in  full  of  all  claims. 

Lord  Mackenzie  did  not  think  it  was  necessary  to  make  up  a  record  on  the  subject, 
and  decerned  for  the  balance  offered  to  be  paid,  in  respect  it  was  admitted  to  be  due. 
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Ko.  513.  III.  Jurist  603.     9  July  1831.     Ist.  Div.— Lord  Newton, 

Alexander  Buie,  Pursuer. — ff.  J.  Bdbertson. 

Sir  James  and  Lady  Gordon,  Defenders. — For  Sir  James  Gordon,  /.  8,  More ; 

for  Lady  Gordon,  Dean  of  Faculty  {Hope)  arid  Sandford, 

Husband  and  Wife — Peculium, — Question,  whether  certain  furnishings  made  to  a  wife 
were  suitable  to  her  husband's  rank  and  fortune,  and  fell  to  be  paid  by  him,  or  out  of 
her  separate  peeulium, 

Alexander  Buie,  vintner  in  Fochabers,  brought  an  action  against  Sir  James  and 
Lady  Gordon  for  an  account  of  furnishings,  said  to  have  been  made  to  Lady  Gordon, 
from  1821  to  1825  inclusive.  The  Court,  on  advising  reclaiming  notes,  on  23d  February 
1827,  pronounced  the  following  interlocutor: — 

"  Alter  the  interlocutor  of  the  Lord  Ordinary  complained  of,  so  far  as  it  finds  Lady 
Gordon  liable  for  payment  of  the  articles  of  the  account  pursued  for,  incurred  prior  to 
the  1st  day  of  February  1824  years,  and,  to  that  extent,  sustain  Lady  Gordon's  defences, 
assoilzie  her  from  the  conclusions  of  the  libel,  and  decern ;  and  further,  find  the  defen- 
der, Sir  James  Gordon,  liable  in  payment  to  the  pursuer  of  such  articles  of  the  account 
pursued  for,  incurred  posterior  to  the  1st  day  of  February  1824,  as  were  necessary  for 
the  maintenance  of  Lady  Gordon  and  her  family,  according  to  her  husband's  rank  and 
fortune,  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly ;  also  remit  to  his  Lord- 
ship to  hear  parties  as  to  what  other  articles  of  the  said  account,  contracted  posterior  to 
the  1st  February  1824,  Lady  Gordon  ought  to  be  found  liable  in  payment  of  to  the 
pursuer  out  of  her  separate  fund,  and,  quoad  vltra^  refuse  the  desire  of  the  said  three 
notes,  and  adhere  to  the  interlocutor  of  the  Lord  Ordinary  complained  of,  reserving  the 
question  of  expenses  until  the  issue  of  the  cause." 

The  account,  subsequent  to  1st  February  1824,  amounted  to  L.223,  Os.  5d.  During 
this  period.  Sir  James  Gordon  was  chiefly  in  France,  and  seldom  lived  at  Letterfourie, 
where  Lady  Gordon  resided.  Lady  Gordon's  separate  allowance  amounted  to  £265, 
secured  to  her  by  contract  of  marriage  and  bond  granted  by  Sir  James,  but  this  sum, 
she  alleged,  was  not  regularly  paid.  Sir  James,  whose  aifairs  were  in  great  embarrass- 
ment, stated,  that  his  own  free  income  amounted  only  to  L.89,  7s.  4d.  Decree  in 
absence  was  pronounced  against  Lady  Gordon,  in  February  and  March  1828,  for  the 
sum  sued  for,  and  expenses,  out  of  her  separate  peeulium.  Of  this  decree  Lady  Gordon 
brought  a  reduction,  and  on  22d  January  1829  the  Lord  Ordinary  pronounced  the 
following  interlocutor : — 

"  Having  heard  parties'  procurators  on  the  preliminary  defences ;  In  respect  a  curator 
ad  litem  has  been  appointed  to  the  pursuer,  and  the  third  defence  is  in  hoc  statu  waived 
by  the  defender ;  Finds  Lady  Gordon  and  her  curator  ad  litem  entitled  to  be  heard  upon 
the  merits  in  this  process  of  reduction,  upon  payment  of  the  expenses  incurred  by  the 
defender,  Mr.  Buie,  since  the  24th  day  of  February  1827,  when  the  cause  was 
remitted  by  the  Court  to  the  Lord  Ordinary  -,  and  remits  to  the  Auditor  to  examine  the 
account  thereof  when  lodged,  and  to  report." 

The  reduction  was  afterwards  conjoined  with  the  original  action,  and  condescendence 
and  answers  ordered.     The  account  contained,  inter  alia^  the  following  charges : — 

The  chaise  and  coach  hire  during  the  year  1824  amounted  to 

The  charges  for  horse  or  pony  hires,  -  -  -  - 

The  charges  for  living  at  the  inn  of  Fochabers  on  the  20th,  21st, 

22d  and  23d  of  January,  ----- 
The  charges  for  34  stops  at  the  inn  of  Fochabers,  during  the  year 

1824, 

The  chaise  and  coach  hires  during  the  year  1825, 


In  the  accounts  large  sums  were  charged  for  feasting  at  the  inn  of  Fochabers  on 
different  occasions,  and  particularly  on  the  11th  September  1825,  when  seven  bottles  of 
claret,  at  13s.  6d.  each,  were  consumed.  The  wine,  porter,  and  other  articles,  said  to 
have  been  sent  to  Letterfourie,  were  charged  a't  the  tavern  prices.      Sir  James  alleged 
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that,  during  all  this  period,  Lady  Gordon  had  access  to  the  cellars  at  Letterfourie,  which 
contained  a  large  stock  of  wines  and  spirits,  and  to  the  garden,  from  which  she  was 
supplied  with  fruit  and  vegetables,  and  that  she  had  poultry  and  sheep  at  command, 
and  the  use  of  a  saddle  horse  and  gig  horse ;  but  all  this  Lady  Gordon  denied ;  and  she 
averred  that  part  of  the  chaise  hires  were  incurred  in  driving  out  Sir  James  Gordon's 
son,  who  was  in  bad  health :  That  Sir  James  often  availed  himself  of  the  chaises  in 
visiting  Gordon  Castle,  &c.,  along  with  Lady  Gordon ;  and  that  the  accounts  at  the  inn 
were  incurred  on  account  of  his  son  and  daughters  and  servants,  as  well  as  on  account 
of  Lady  Gordon.     The  Lord  Ordinary,  Newton,  on  20th  May  1831, 

"  Having  considered  the  closed  record,  made  up  in  consequence  of  the  remit  by  the 
Court,  and  having  heard  counsel  for  the  parties  thereon  :  Finds,  that  Sir  James  Gordon 
has  failed  to  shew  that  the  articles  of  the  pursuer's  accoimt^  contracted  subsequent  to 
the  1st  of  February  1824,  were  not  necessary  for  the  maintenance  of  Lady  Gordon  and 
his  family,  considering  his  rank  and  fortune ;  and,  therefore,  finds  him  liable  in  pay- 
ment of  the  same,  imder  deduction  of  the  sum  of  L.IO,  as  an  overcharge  on  the  price  of 
wine  not  used  in  the  inn,  but  carried  to  Letterfourie.  In  the  reduction  at  Lady 
Gordon's  instance,  sustains  the  reasons  of  reduction,  and  reduces  and  decerns  accord- 
ingly ;  assoilzies  Lady  Gordon  from  the  action  at  the  instance  of  Alexander  Buie,  but 
finds  her  entitled  to  no  expenses,  and  decerns :  Finds  Sir  James  liable  in  expenses  to 
the  pursuer,  but  subject  to  modification ;  allows  an  account  thereof  to  be  given,  and 
remits  to  the  Auditor  to  tax  the  same,  and  to  report. — Note, — The  Lord  Ordinary  has 
felt  no  small  diificidty  in  this  case,  from  the  matter  at  issue  being  in  a  great  measure 
discretionary.  It  is  not  alleged  that  Lady  Gordon  was  supplied  with  money  for  the 
maintenance  of  the  family ;  but  it  is  averred,  that  she  had  fruit  and  vegetables  from  the 
garden,  butcher-meat,  poultry  from  the  farm,  and  access  to  a  well-stocked  cellar,  of 
which  she  made  liberal  use.  She  denies  all  this,  but  the  two  first  articles  seem  im- 
material in  the  present  question,  as  there  are  no  charges  in  the  account  for  fruit  and 
vegetables,  and  the  butcher-meat  for  provisions,  sent  to  the  house  by  the  pursuer,  amount 
to  but  a  trifle.  As  to  the  cellar,  it  is  not  credible,  that  if  Lady  Gordon  had  had  free 
access  to  wine  there  she  would  have  ordered  it  to  be  sent  from  an  inn.  There  is,  no 
doubt,  a  large  sum  charged  for  chaise  hires,  but  as  Lady  Gordon  appears  to  have  had  no 
carriage  kept  for  her,  and  no  means  of  visiting  or  travelling  but  in  post-chaises,  the  Lord 
Ordinary  cannot  pro-  [604]  -nounce  it  imnecessary,  considering  her  rank  and  station  in 
society.  The  expense  of  entertainment  at  the  inn  seems  also  very  large,  but  this  appears 
to  have  been  occasioned,  not  so  much  by  Lady  Gordon,  as  by  other  members  of  the 
family,  for  whom  she  cannot  be  held  liable.  The  family  might  probably,  and,  con- 
sidering Sir  James's  embarrassments,  perhaps,  should  have  been  conducted  with  more 
economy.  At  same  time,  the  Lord  Ordinary  does  not  see  sufficient  ground  either  for 
throwing  a  part  of  the  expenses  on  her  ladyship,  or  for  refusing  the  pursuer's  claim  for 
payment  of  it." 

ALL  parties  reclaimed.     At  the  advising  on  5th  curt. 

Lord  President  said.  Lady  Gordon  is  the  wife  of  a  gentleman  in  most  embarrassed 
circumstances,  who  gives  her  the  house  of  Letterfourie  to  live  in,  but  she  never  chooses 
to  be  there,  but  keeps  visiting  in  post-chaises  in  all  directions.  Sir  James  has  only  about 
L.80  a-year  to  himself,  and  how  can  he  afibrd  those  furnishings  ?  I  cannot  think  that  she  is 
entitled  to  her  separate  allowance,  and  to  live  on  him  besides.  In  this  coimtry  we  are 
not  much  acquainted  with  the  application  of  pin  money ;  but  I  cannot  conceive  any 
thing  so  unreasonable  as  this.  The  parties  are  no  doubt  at  variance  on  facts,  but  if  Sir 
James  Gordon  was  living  at  Letterfourie  and  using  the  post-chaises,  how  came  the  inn- 
keeper to  charge  his  account  to  Lady  Gordon  ?  I  think  the  Lord  Ordinary  has  gone  a 
great  deal  too  far. 

ZA)rd  CHUies, — I  am  decidedly  of  that  opinion. 

The  case  having  been  allowed  to  stand  over  till  to-day,  in  the  hope  of  parties  enter- 
ing into  a  judicial  reference,  which  was  not  effected,  the  Court  found  that  the  Lord 
Ordinary  had  decerned  for  some  articles  which  were  not  necessary  or  suitable  to  Sir 
James  Gordon's  rank  and  fortune ;  and  with  this  finding,  remitted  to  the  Lord  Ordinary 
to  do  farther  in  the  cause  as  should  be  just. 

[S.C.  9  S.  923.] 


IV.  JQZM 1881.  FERGUSSON,    Ac.    V.    STEWART.  65 

No.  96.  IV.  Jurist  175.     8  Dec.  1831.     1st  Div.— Lord  Corehouse. 

James  M.  Fergusson,  &c.,  Claimants. — Keay  and  Maitland. 

Duncan  Stewart,  Common  Agent  and  Objector. — Dean  of  Faculty  {Hope) 

and  Skene. 

Bond — Relevant — Fraud — Falsehood — Diligence, — A  factor  loco  tutoris  having  lent  the 
money  of  his  wards  on  heritable  bonds,  over  a  property  of  which  he  was  also  trustee ; 
and  it  having  been  alleged  that  no  money  was  advanced,  and  that  if  advanced,  it  weis 
applied  for  the  trustee's  own  behoof,  and  not  for  that  of  the  trust-estate — Diligence 
granted  (before  answer,  as  to  the  idlegations  of  fraud  by  the  common  agent,  and 
objections  to  the  relevancy  thereof)  to  recover  the  accounts  of  the  two  estates,  to 
throw  light  on  the  transactions. 

Captain  James  Stewart,  of  Kinvaid,  was  appointed  by  the  Court  of  Session  (15th 
January  1819)  factor  loco  tutoris  to  the  children  of  the  deceased  James  Fergusson  of 
>Iiddlehaugh.  Captain  Stewart  was  also  the  original  trustee  on  the  FincasUe  estate, 
under  a  deed  by  the  deceased  Colonel  Stewart,  dated  August  1821,  and  in  virtue  of  the 
powers  thereby  conferred  on  him  had  assmned  as  trustees,  relations  of  his  own,  viz. 
Captain  Gilbert  Stewart  at  Allean,  and  James  Stewart  at  Loak.  These  three  gentle- 
men, forming  a  majority  of  the  Fincastle  trustees,  borrowed  L.  10,000  from  the 
Fergussons,  and  the  said  Captain  James  Stewart  their  factor  loco  ttdoriSj  and  granted 
therefor,  an  heritable  bond  over  the  Fincastle  estate,  dated  April  1824.  By  this  bond 
the  said  trustees  were  bound  to  repay  said  sum  to  the  factor  loco  tutoris.  In  like 
manner,  the  said  trustees  borrowed  a  farther  sum  of  L.8368  from  the  said  factor  and 
children,  and  granted  an  heritable  bond  for  the  same  also,  over  the  lands  of  Fincastle, 
dated  April  1824. 

A  ranking  and  sale  of  the  Fincastle  estate  having  thereafter  been  brought,  the  factor 
loco  tutoris  lodged  the  said  bonds,  and  claimed  to  be  ranked  on  the  estate.  To  which 
the  common  agent  objected,  that  the  said  bonds  were  false  in  their  narratives ;  that  the 
money  was  never  applied  to  the  Fincastle  estate ;  and  that  the  bonds  were  merely  a 
device  on  the  part  of  Captain  James  Stewart  to  relieve  himself,  at  the  expense  of  tlie 
Fincastle  estate,  from  a  large  apparent  balance,  due  by  him  as  factor  loco  tutoris  on  the 
separate  estate  of  the  Fergussons.  Answered — The  averments  of  the  common  agent  are 
irrelevant.  It  is  believed  that  the  money  was  applied  for  behoof  of  the  Fincastle  estate. 
Even  if  it  had  been  misapplied  by  the  trustees,  that  could  not  invalidate  the  heritable 
security  in  favour  of  the  lenders,  who  had  no  right  to  control  the  borrowers  as  to  its 
application,  and  had  no  means  of  knowing  how  it  was  laid  out  for  the  trust-estate.  The 
bonds,  ex  fa^^  acknowledge  receipt  of  the  money,  and  renoimce  all  objections  to  the 
contrary. 

Lord  Corehouse  pronoimced  this  interlocutor : — 

"The  Lord  Ordinary  (5th  July  1831)  having  heard  counsel  for  the  parties,  finds, 
That  the  averments  of  the  common  agent  are  relevant ;  that  the  bonds  in  question  were 
granted,  not  for  advances  actually  made  to  the  Fincastle  trust-estate,  as  set  forth  in  the 
narratives  of  these  deeds,  but  those  narratives  are  false,  and  that  the  bonds  were  fraudu- 
lently granted  to  reduce  the  amount  of  the  balance  due  by  Captain  Stewart,  as  factor 
loco  ttUoris  ioT  the  claimants,  and  to  enable  him  to  state  that  debt  truly  due  by  himself 
to  the  claimants,  as  a  debt  against  the  Fincastle  trust ;  and  therefore  allows  the  common 
agent  a  proof  of  these  averments :  Remits  to  Thomas  Robertson,  Esq.,  accoimtant  in 
Eclinburgh,  as  commissioner,  with  power  to  examine  witnesses  and  havers,  and  call  for 
and  receive  productions ;  and,  qtux,  accoimtant,  to  investigate  and  report  upon  the  state 
of  the  accounts,  as  between  the  claimants  and  the  Fincastle  trust-estate :  Grants  dili- 
gence against  witnesses  and  havers  accordingly,  to  be  reported  by  the  fifth  sedenmt  day 
of  November  next." 

The  Fergussons  reclaimed,  and  pleaded.  That  the  effect  of  sustaining  the  interlocutor, 
would  be  to  set  aside  heritable  bonds  by  parole  proof.  Answered — The  borrower  and 
lender  (that  is  the  trustee  and  the  factor  loco  tutoris)  are  one  and  the  same  person. 
Captain  James  Stewart  was  the  true  manager  of  the  FincavStle  estate,  and  assumed  the 
other  trustees,  who  were  his  own  relations.     By  these  bonds,  the  trustee  endeavoured 
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to  relieve  liimself  and  his  cautioners  from  a  large  balance  due  to  the  Fergussons,  at  the 
expense  of  the  Fincastle  estate. 

Lord  President  thought  the  averments  and  the  inquiry  relevant.  Suppose  a  person 
was  going  to  lend  money  on  a  bond  or  bill,  and  after  it  was  signed,  should  put  it  into 
his  pocket  and  keep  both  it  and  the  money.  Would  not  such  an  averment  be  a  relevant 
subject  for  inquiry  1 

Lord  Balgray  was  of  the  same  opinion.  The  connection  between  the  factor  and  the 
other  trustees  was  too  close.  He  thought  there  should  be  an  investigation ;  but  he 
would  leave  it  more  open.     It  should  be  before  answer. 

Lord  Graigie  concurred.  There  should  be  a  diligence  to  recover  documents  to 
discover  the  true  circumstances  of  the  case.  The  production  of  the  accounts,  both  of 
the  Fincastle  trust,  and  of  the  Fergussons'  estates,  might,  by  shewing  how  the  money 
was  applied,  prove  whether  it  was  truly  advanced. 

Their  Lordships  pronounced  this  interlocutor : 

"  Recall  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against ;  and  before  answer 
as  to  the  allegations  of  fraud  made  by  the  common  agent,  and  the  objections  of  the 
claimants  to  the  relevancy  thereof,  they  grant  warrant  for  letters  of  incident  diligence 
at  both  or  either  party's  instance,  for  recovery  of  all  books,"  <fec. 


No.  108.  IV.  Jurist  182.     14  Dec.  1831.     1st  Div.— Lord  Newton. 

Charles  Barnet,  Advocator. — Jameson,  Moir, 

Thomas  Duncan,  Respondent. — Dean  of  Faculty  (ffope),  Keay,  Paton. 

Agent  and  Client — Executor — Titles — Liferent  and  Fee, — An  executor  nominate,  con- 
firmed, having  employed  an  agent,  and  placed  in  his  hands  documents  of  debt^  and 
papers  belonging  to  the  executry  ;  and  having  afterwards  recalled  the  employment — 
Held,  I.  That  the  agent  was  not  entitled  to  refuse  delivery  of  the  executry  fimds  and 
papers,  on  the  ground  that  there  were  other  parties  interested  in  the  succession,  whose 
consent  had  not  been  obtained  ;  but,  II.  That  he  was  justified  in  refusing  to  deliver 
to  the  executor,  bonds  taken  after  the  succession  opened,  and  in  pursuance  of  the 
settlement  in  favour  of  another  person  in  liferent,  and  of  the  executor  and  others  in 
fee,  until  the  consent  of  all  the  parties  was  obtained. 

John  Barnet,  the  advocator's  father,  tenant  in  Myreside,  on  30th  July  1828, 
executed  a  deed  of  settlement,  by  which  he  nominated  and  appointed  the  advocator  his 
sole  executor  and  universal  legatory,  but  under  an  obligation — 1*^,  To  pay  out  of  tlie 
first  and  readiest  of  the  effects,  all  the  testator's  lawful  debts,  fimeral  expenses,  &c.  and 
any  gifts  and  legacies  he  might  leave — and  in  particular,  to  deliver  to  Helen  Rutherfortl, 
the  testator's  widow,  all,  or  such  part  of  the  household  furniture  as  she  might  desire,  &c. 
2d,  To  pay  to  Helen  Barnet,  the  testator's  youngest  daughter,  wife  of  John  Dickson, 
L.200,  at  the  first  term  of  Martinmas  or  Whitsunday  after  the  testator's  death ;  and,  3d, 
To  ascertain  the  residue  of  the  estate  within  six  months  after  the  testator's  death,  and 
place  the  amoimt  on  good  security,  at  the  sight  and  with  the  consent  of  the  said  James 
Reid  and  John  Dickson  (the  testator's  sons-in-law), — the  said  security  to  be  conceived  in 
favour  of  the  testator's  widow  in  liferent,  and  of  his  three  children,  the  advocator,  Janet 
Barnet  and  Helen  Barnet,  in  fee.  The  testator  died  in  September  1828,  leaving,  inter 
alia,  the  following  subjects : 

"  Five  bonds  by  the  Provost  and  Magistrates  of  the  city  of  Perth,  in  favour  of  tlie 
said  John  Barnet,  one  for  L.100,  dated  3d  July  1801,  another  for  L.100,  dated  Ist 
(October  1803,  another  for  L.220,  dated  26th  July  1805,  one  for  L.300,  dated  1st  April 
1811,  and  another  for  L.200,  dated  13th  September  1813,  amounting,  together,  including 
interest  up  to  4th  Sei)tember  last,  to  L.938,  Os.  4d. — Bill  by  Patrick  Murray  Threipland, 
Esq.  of  Fingask,  and  P.  M.  Threipland,  Esq.,  his  son,  for  L.160,  dated  16th  May  1823, 
antl  payable  ;  Bill  by  William  Turner  and  David  Whyte,  as  managers  of 

the  Associate  Congregation  of  Pitcairngreen,  for  L.100,  dated  15th  May  1812,  and 
payable  — Deposit-receipt  by  the  Perth  Banking  Company  for   L.200, 
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dated  11th  July  last — ^Two  deposit-receipts  by  the  Perth  Union  Bank,  one  for  L.300, 
dated  29th  February  last,  and  the  other  for  L.60,  of  same  date." 

[183]  At  opening  tlie  repositories  of  the  deceased,  the  advocator,  and  the  other 
friends  interested  in  the  succession,  were  present,  and  aU  of  them,  by  a  minute  then 
drawn  up,  authorised  the  respondent,  a  writer  in  Perth,  who  had  previously  acted  as  the 
testator's  agent,  to  put  the  settlement  on  record.  The  advocator,  thereafter,  more 
particularly  employed  him  as  his  agent,  in  confirming  and  uplifting  the  executry,  &c. 
In  November  1828,  the  advocator  employed  another  agent  to  act  for  him,  who  wrote 
the  respondent,  requesting  to  be  put  in  possession  of  the  jmpers  and  documents  of  debt, 
and  the  funds  belonging  to  the  advocator  in  the  respondent's  hands.  A  correspondence 
ensued,  Ir  which  the  respondent  maintained — that,  having  been  employed  by  all  the 
other  parties  interested  in  the  succession  as  well  as  by  the  advocator,  he  could  not  safely 
deliver  up  to  the  advocator  the  bonds,  &c.  by  the  town  of  Perth  and  Messrs.  Threipland, 
but  was  bound  to  put  them  on  record,  for  behoof  of  the  widow  (the  liferentrix)  and  the 
other  joint  fiars ;  and  that  he  could  only  part  with  the  executry  funds  realised,  upon  the 
conditions  that  they  be  deposited  in  Bank,  in  name  of  all  the  imrties  interested,  or  that 
their  consent  be  obtained.  The  other  papers  he  offered  to  deliver  up,  on  a  receii)t  and 
inventory.  The  advocator  then  raised  two  actions  against  the  respondent,  before  the 
Sheriff  of  Perth — one  a  summary  action  for  delivery  of  the  bonds,  and  the  other  an 
ordinary  action  for  payment  of  the  balance  of  the  executry  fimds  in  the  respondent's 
hands.  Previous  to  these  actions,  the  respondent  had  put  the  bonds  on  record,  and 
offered  a  reference  of  the  points  in  dispute  to  Mr.  Husband,  the  Sheriff-substitute,  or 
any  other  respectable  professional  brother ;  and  when  the  actions  were  raised,  he 
immediately  consigned  the  balance  of  funds  in  his  hands,  and  produced  all  the 
documents,  to  await  the  judgment  of  the  Sheriff.  The  SheriffHSubstitute,  on  4th 
November  1829,  pronounced  an  interlocutor,  containing,  inter  alia,  the  following 
findings: — 

"  Finds,  that  Mr.  Duncan  must  be  held  to  have  been  put  in  possession  of  the  said 
money  and  documents,  and  entrusted  therewith,  as  the  confidential  agent  of  all 
concerned,  in  which  capacity  he  must  be  held  to  have  acted  till  17th  November  1828, 
the  date  of  a  letter  to  him,  from  the  pursuer's  procurator,  requesting  to  be  put  in 
possession  of  the  papers :  Finds  that  Mr.  Duncan  has  exhibited  a  particular  account  of 
his  intromissions  and  disbursements,  balanced  by  L.396,  7s.  lOd.  due  by  him,  which 
sum  was  consigned  by  him  in  the  clerk's  hands,  and  has  since  been  deposited  in  the 
Perth  Bank :  Finds  that  the  pursuer  has  passed  from  any  objections  to  the  said 
account,  and  admitted  the  same  :  Finds  the  pursuer,  as  executor  of  the  deceased,  entitled 
to  the  custody  of  the  several  writings  produced  by  Mr.  Duncan,  and  allows  him  to 
withdraw  the  same  from  the  process,  on  his  subscribing  a  particular  receipt :  Finds,  in 
reference  to  the  foresaid  sum  of  L.396,  7s.  lOd.  deposited  in  the  Bank,  that  the  same, 
in  terms  of  the  deed  of  settlement,  must  be  lent  out  on  good  security,  at  the  sight,  and 
with  consent,  of  the  said  James  Reid  and  John  Dickson,  as  well  as  of  the  pursuer, 
which  appoints  to  be  done :  And,  before  answer  as  to  the  parties'  averments,  in 
reference  to  the  bond  by  Sir  P.  Murray  Threipland  and  his  son,  allows  Mr.  Duncan  to 
prove  that  part  of  article  8th  of  his  revised  condescendence,  which  relates  thereto,  and 
the  pursuer  a  joint  proof;  grants  diligence  against  witnesses,  and  commission  to  Mr. 
Harry  M*Leod,  writer  in  Perth,  to  take  the  proof,  the  2d  day  of  December  next." 

By  a  subsequent  interlocutor,  the  Sheriff  found  as  follows : — 

^*  9ih  June  1S30. — Having  considered  the  reclaiming  petition  and  answers,  before 
answer,  remite  to  the  clerk  to  procure  from  the  Bank,  in  whose  hands  L.396,  7s.  lOd. 
were  deposited,  a  proper  document  for  the  same,  payable  to  the  widow  in  liferent,  and 
to  the  pursuer  and  Janet  and  Helen  Bamet,  according  to  their  respective  interests,  in 
fee,  since  those  concerned  have  not  availed  themselves  of  the  appointment  in  the 
interlocutor  of  the  18th  November  last,  for  lending  the  same  on  good  security,  in  terms 
of  the  deed  of  settlement,  and  assigns  the  2d  day  of  July  next  for  reporting." 

And  by  a  subsequent  interlocutor,  he  found  the  pursuer  liable  in  modified  expenses 
of  process.  The  pursuer  then  advocated, — and  the  Lord  Ordinary,  7th  July  1831, 
pronounced  this  interlocutor : 

"  The  Lord  Ordinary  having  considered  the  closed  record,  and  Inferior  Court  i)rocess, 
and  having  heard  counsel  for  the  parties  thereon,  advocates  the  cause :  Finds  that  the 
advocator  being,  by  his  father's  settlement,  sole   executor,   and  being  regularly  con- 
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iirnied  as  such,  was  the  only  person  entitled  to  intromit  with,  and  collect  the  funds  of 
the  deceased,  and  that  the  respondent,  Mr.  Duncan,  must  be  held  to  have  uplifted  these 
funds  under  authority  from,  and  as  agent  for  the  advocator :  Finds  that  Mr.  Duncan 
was  not  justifiable  in  refusing  to  pay  over  to  the  advocator  the  balance  in  his  hands, 
on  the  ground  of  there  being  other  parties  interested  in  the  succession,  no  averment 
being  made  by  him  or  these  parties,  that  the  advocator  was  in  doubtful  circiunstances, 
or  not  fully  responsible  for  the  sum  :  But  finds,  that  the  atlvocator,  though  entitled  to 
the  possession  of  all  documents  which  had  belonged  to  the  deceased,  had  no  right  to 
demand  delivery  of  the  bonds,  which,  in  pursuance  of  the  settlement^  had  been  taken  to 
the  widow  in  liferent,  and  to  the  children  in  fee,  and  that  Mr.  Dimcan  was  justified  iii 
refusing  to  deliver  them  until  the  consent  of  the  other  parties  interested  was  obtained  : 
Finds  the  advocator  entitled  to  possession  of  the  balance  consigned  in  the  Perth  Bank, 
but  under  an  obligation  to  lend  it  out  with  the  consent,  and  in  the  terms  prescribed  in 
the  settlement :  Grants  warrant  to  him  to  uplift  the  same  from  the  Bank ;  and  in 
order  that  the  document  granted  by  the  Bank  therefor,  in  terms  of  the  Sheriffs  order, 
may  be  restored  to  them,  authorises  the  advocator  to  get  up  the  said  document  from  the 
clerk  of  the  Inferior  Court,  or  any  party  with  whom  it  may  be  deposited,  and  decerns : 
Finds  no  expenses  due  to  any  of  the  parties." 

The  advocator  reclaimed  against  that  part  of  the  interlocutor  which  found  Mr. 
Duncan  entitled  to  retain  the  bonds  until  the  consent  of  the  jjarties  interested  was 
obtained,  and  against  the  fiiiding  in  regard  to  expenses,  and  maintained — That  having 
succeeded  in  the  most  important  object  of  his  actions — having  been  foimd  entitled  to 
the  custody  of  the  documents  of  debt,  and  to  the  balance  on  the  respondent's  intromis- 
sions— ^he  must  be  entitled  to  the  expenses  of  process.  On  the  other  hand,  the 
respondent,  who  also  reclaimed,  contended — ^That  the  interlocutor  was  equally  favourable 
to  him,  in  as  far  as  it  sanctioned  his  retention  of  the  bonds,  and  that  he  was  entitled  to 
expenses. 

Lord  Bcdgray  observed,  that  the  first  question  for  consideration  was,  who  employed 
Mr.  Duncan?  and,  upon  this  point,  the  best  and  most  authentic  evidence  was  the 
minute  drawn  up  at  the  time  the  repositories  were  opened.  From  that  minute  it 
appeared,  that  the  repositories  were  opened  in  presence  of  the  whole  family — that  they 
all  approved  of  the  deed  of  settlement,  and  authorised  Mr.  Dimcan  to  put  it  upon 
record.  There  certaiidy  was  here  a  joint  employment — but  how  far  did  it  extend? 
only  to  put  the  settlement  on  record.  In  Mr.  Duncan's  subsequent  actings,  so  far  as 
appeared,  he  was  the  agent  merely  of  the  executor  nominate,  from  whom,  of  course,  his 
power  to  uplift  and  intromit  with  the  funds  and  subjects  of  the  executors  was  derived. 
In  following  out  his  duty  as  agent  of  the  executor,  he  was  of  course  bound  to  act  with 
/>o»a  fides  to  the  other  parties  interested,  and  not  to  conciu*  in  any  acts  evidently  calcu- 
lated [184]  to  defraud  them ;  but,  qitoad  uUrOy  he  was  the  agent  of  the  executor,  and 
bound  to  foUow  his  instructions,  and  to  account  to  him.  But  Mr.  Duncan  seems  to  have 
mistaken  the  nature  of  the  duty  imposed  upon  him,  and  from  that  misapprehension,  to 
have  assiuned  a  little  too  much  in  his  correspondence  with  the  executor,  and  in  his 
pleadings.  So  far  as  the  executry  funds,  and  unrecorded  documents  of  debt  were 
concerned,  he  was  bound  to  deliver  them  up  to  the  executor  when  he  required  them, 
and  his  opposition  to  this  reasonable  and  legal  demand  could  not  be  justified.  As  to  the 
possession  of  the  bonds,  there  was  more  diflficidty.  The  Lord  Ordinary  has  found  that 
Mr.  Duncan  was  justified  in  retaining  them,  and  that  seems  to  assume  that  he  was 
entitled  to  put  them  on  record.  But,  in  the  circumstances,  I  think  it  very  doubtful  if 
he  was  entitled  to  put  them  on  record,  taking  into  view  the  manner  in  which  they  came 
into  his  possession,  and  the  express  demand  whicli  was  made  upon  him  for  delivery, 
before  they  were  recorded.  But  this  would  oidy  go  to  the  allowing  or  disallowing  an 
item  in  Mr.  Duncan's  accounts. 

Lord  President  concurred,  and  said — When  deeds  are  put  into  an  agent's  hands  at 
opening  repositories,  it  is  for  the  purpose  of  being  i)ut  on  record.  Here,  the  only 
document  jointly  committed  to  Mr.  Duncan's  charge  ^vas  the  deed  of  settlement.  I 
have  no  doubt  he  acted  with  fjona  fidea,  but  he  had  no  sufiicient  ground  for  resisting 
delivery  of  the  fmids  and  papers. 

Lord  CraifjiG  dissented  from  the  ojunions  delivered,  and  thouglit  that  Mr.  Duncan, 
having  obviously  acted  with  perfect  bona  fides,  was  entitled  to  an  equitable  construction 
of  his  conduct.     Although  he  was  the  agent  of  the  executor,  and  received  the  funds  and 
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deeds  in  that  capacity,  he  was  still,  in  the  ciTcunistances  of  the  case,  accoiintahle  to  the 
other  parties  interested  in  the  succession  for  the  safe  custody  of  the  honds,  in  which  they 
"were  liferentrix  and  fiars.  His  conduct  was,  ])e8i(ies,  fair  and  reasonable  from  the 
commencement.  He  offered,  before  the  action  was  raised,  to  refer  the  points  in  di8j>ute 
to  the  Sheriff-substitute,  or  any  respectable  practitioner ;  and  it  was  surely  placing  him 
in  a  painful  situation  to  demand  from  him  delivery  of  those  bonds  which  were  never' 
part  of  the  executry,  and  which,  knowing  as  he  did,  the  sentiments  of  the  other 
relations,  he  could  not  surrender  without  a  violation  of  his  duty,  which  the  Lord 
Ordinary  had  in  effect  found. 

Lord  OHlies  agreed  with  the  Lords  President  and  Balgray.  Mr.  Duncan  was,  from 
first  to  last^  the  agent  of  the  advocator,  and  it  would  be  introducing  new  law,  and  a 
most  dangerous  practice,  to  hold  that  an  agent  so  employed  by  an  executor  is  entitled 
to  withhold  the  executry  funds  and  documents  whenever  he  difFers  with  his  employer. 
If  he  suspected  his  credit  and  intentions,  and  wished  to  protect^  as  far  as  he  could,  the 
interests  of  the  other  parties  concerned,  there  were  legal  ways  of  redress  which  he  could 
have  suggested  to  them ;  but  he  could  have  no  right  to  retain  the  money  and  papers. 
The  Sheriff  in  deciding  this  part  of  the  case,  has  actually  deposed  the  executor,  and 
taken  upon  himself  the  duty,  by  ordaining  the  balance  due  by  the  respondent  to  be  con- 
signed in  Bank,  upon  a  deposit-receipt  in  favour  of  all  parties  interested.  I  fear  that 
was  a  mode  of  administration  which  could  not  be  palateable  to  any  of  the  parties. 

The  Court  then  altered  the  Lord  Ordinary's  interlocutor,  and  found  the  advocator 
entitled  to  modified  expenses. 

[S.C.  10  S.  129.] 


No.  123.  IV.  Jurist  200.     20  Dec.  1831.     1st  Div. 

Mrs.  Brown  or  Dixon,  Petitioner. 

Process — Petition — Minute — Factor  loco  tntoris — Appointment  of. — A  person  having 
been  appointed  factor  loco  tutoris  by  the  Courts  but  having  declined  to  act — Held, 
that  a  new  nomination  could  not  take  place  by  minute,  under  the  original  petition, 
but  that  it  required  a  new  application. 

Mrs.  Brown  presented  a  petition  in  the  usual  form,  for  the  appointment  of  a  factor 
loco  tutoris  to  her  children^  and  suggested  Mr.  Aitken  as  a  fit  person  to  discharge  that 
office.  After  the  petition  had  been  intimated,  and  the  prayer  granted,  Mr.  Aitken  de- 
clined to  accept ;  and  a  minute  was  thereupon  given  in,  stating  the  circumstance,  and 
praying  the  Court  to  resume  consideration  of  the  original  petition,  and  to  apjjoint 
another  gentleman  named  in  the  minute,  as  factor  loco  tutoris.  The  Court  refused  this 
application,  by  minute,  as  incompetent,  in  respect  that  a  new  petition  was  necessary. 


No.  142.  IV.  Jurist  217.     27  Dec.  1831.     Ist.  Div.— I^rd  Newton. 

KoBSRT  Young,  Pursuer.— ^^^n^  and  Macallan, 

David  Cleghorn,  Defender. — Solicitor-General  (Cockbwn)  aiid  Sand/ord. 

Slander — Propagators  of--  Originators  of. — Held  that  the  propagator  of  a  report,  that  a 
person  had  stopped  payment,  was  as  culpable,  and  liable  in  damages,  as  the  originator 
of  the  calumny. 

The  pursuer  raised  an  action,  concluding  for  L.300  of  damages  against  the  defender, 
on  the  allegation,  that,  having  conceived  malice  and  ill-will  against  the  pursuer,  he  had 
publicly  stated,  whilst  travelling  in  the  coach  to  Dalkeith,  on  the  15th  February  1831, 
that  the  pursuer  had  broken,  or  stopt  payment.  The  defender  admitted  that  he  travelled 
to  Dalkeith  on  the  day  libelled,  but  denied  that  he  had  conceived  any  ill-will  or  malice 
against  the  pursuer,  or  had  used  the  expressions  alleged. 

The  issue  wsw  in  the  following  terms : — 

"Whether,  on  or  about  the  15th  day  of  February  1831,  in  a  stage-coach  conveying 
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passengers  from  Edinburgh  to  Dalkeith,  and  in  presence  and  hearing  of  Jol 
senior  partner  of  John  Gray  &  Son,  merchants,  Dalkeith ;  Alexander  Ruddim 
or  foreman  to  George  Miishat,  founder,  Dalkeith  ;  James  Pringle,  meal-dealer,  I 
Richard  Dodds,  spirit  dealer,  Bridge-end,  Lugtou,  Dalkeith,  and  William  Broi 
dealer,  Dalkeith,  or  in  presence  and  hearing  of  one  or  other  of  the  said  pei 
defeu(ier  did  falsely  and  calumniously  say,  that  the  pursuer  had  8toj)t  payment 
and  Jolin  Stephens,  Newmilus,  was  his  highest  creditor ;  or  did  falsely  and  calu 
use  or  utter  words  to  that  effect,  to  the  loss,  injury  and  damage  of  the  pursuer? 
The  case  having  gone  to  trial  on  the  5th  December — after  the  examination  < 
witnesses, 

Lord  President  (Hope)  said,  that  in  point  of  law,  there  was  no  difiference 
the  person  who  invents  the  story,  and  him  who  recklessly  and  calumniously  r 
That  it  was  the  undoubted  law  of  this  country,  that  the  person  who  took  upoi 
to  propagate  a  report,  was  as  liable  in  damages  as  the  original  inventor,  and  tl 
no  justification,  in  point  of  law,  to  say,  that  he  merely  repeated  it.  The  pu 
entitled  to  lay  hold  of  the  first  individual  to  whom  he  could  trace  the  report  w 
been  spread  injurious  to  his  credit. 

His  Lordship  therefore  charged  the  jury  to  find  for  the  pursuer.  The  ju 
retired,  returned  a  verdict  for  the  pursuer,  with  one  shilling  of  damages. 

The  defender  then  excepted  to  the  law  laid  down  by  the  presiding  Jud| 
following  grounds : — I.  That  unless  malice  were  proved,  it  was  a  good  justii 
prove  that  the  defender  merely  repeated  a  rumour  previously  existing. — II. 
the  present  case,  the  issue  only  authorised  damages,  if  the  original  statem( 
proved  to  have  been  made  by  the  defender,  and  not  if  he  merely  repeated  t 
rumour.  The  defender  having  failed  to  tender  a  bill  of  exceptions  within  tw 
from  the  date  of  the  verdict,  in  terms  of  the  statute,  the  case  became  final. 


No.  145.  IV.  Jurist  234.     11  Jan.  1832,     1st  Div. 

Watson  or  Sandeks,  &c.,  Pursuers. — Vean  of  Faculty  {Hope)  an 

Robert  Thomson, 

William  Dudgeon,  Defender. — Cuninghame  and  Bronmlee. 

Mutual   Wall — Custom  of  Burgh — Evidence. — A  party  having  offered  to 
particular  custom  of  a  burgh,  aUowing  proprietors  of  a  mutual  wall  to  incr« 
the  height  of  their  own  half,  without  consent  of  the  conterminous  propriet 
that  the  custom  was  contrary  to  the  general  principles  of  law,  and  eviden 
inadmissible. 

The  pursuers  brought  an  action  to  have  it  found  and  declared,  that  a  c< 
which  divided  their  property,  situated  in  Musselburgh,  from  that  of  the  def< 
mutual,  and  that  the  defender  had  no  right  to  increase  the  height  of  the  sam 
block  up  the  windows  of  the  pursuers. 

The  defender  denied  the  allegation  of  the  pursuers,  and  maintained,  tl 
sole  proprietor  of  the  wall  in  dispute,  and,  inter  aliOy  pleaded — That,  even  su 
were  only  a  mutual  proprietor  of  the  said  wall,  yet  there  was  a  special  custo] 
in  the  burgh  of  Musselburgh  as  to  mutual  walls,  by  which,  in  the  absence  < 
agreements,  or  declarations  in  the  title-deeds,  it  was  understood  that  each  coi 
proprietor  was  entitled  to  build  on  his  own  half  of  the  w^aU,  or  that  half  n 
own  property,  without  restriction  as  to  height,  and  without  the  consent  of,  < 
opposition  to  the  neighbouring  proprietor,  and  without  the  authority  of  the  i 
of  the  burgh.  After  the  record  was  made  up,  the  case  was  sent  to  a  jury 
embracing  these  points, — whether  the  said  walls  had,  for  upwards  of  40  y 
time  immemorial,  been  possessed  by  the  pursuers  and  defender  as  common 
&c.  In  the  course  of  the  trial,  Guninghamey  for  the  defender,  proposed 
witnesses  to  establish  the  custom  of  the  burgh.  Objected  by  the  Dean  oj 
Even  admitting  such  a  local  custom  to  exist,  it  camiot  be  pleaded  against  t 
rules  of  law,  and  therefore  a  proof  of  B\xch  is  incompetent. 
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Ijord  Justice-Clerk  ruled,  that  such  a  usage  as  that  founded  on  by  the  defender,  was 
contrary  to  the  general  principles  of  law,  and  that  evidence  uf  such  was  inadmissible. 

The  pursuers  had  a  verdict. 


No.  181.         rV.  Jurist  265.     31  Jan.  1832.     1st  Div.— Lord  Corehouse. 

John  Shand,  W.S.,  Pursuer. — Dean  of  Faculty  (Hope),  W.  BdL 

H.  D.  Duff,  Defender. — A,  Murray. 

Agent  and  Client, — An  agent  having  been  employed  to  conduct  an  action — Held,  that 
he  is  entitled  to  payment  of  his  account,  although  he  may  have  done  some  things  not 
expressly  ordered  by  his  client. — Opinion  expressed,  that  an  agent  is  entitled,  and 
bound  to  use  his  professional  discretion  in  conducting  proceedings  for  a  client. 

Mr.  Duff  of  Muirtown,  in  Inverness-shire,  whose  children  are  remote  substitute-heirs 
of  entail  of  the  Culloden  estates,  employed  John  Shand,  W.S.,  to  raise  an  action  of 
declarator  of  irritancy  against  the  present  heir  of  entail,  and  for  reducing  the  deeds 
alleged  to  infer  the  irritcmcy.  The  pursuer  accepted  of  this  employment ;  and  having 
made  the  necessary  searches  at  the  records,  prepared  a  memorial  to  be  laid  before 
coonsel,  of  which  he  advised  the  defender.  Mr.  DufT,  however,  positively  refused  to 
allow  counsel  to  be  employed,  and  requested  the  pursuer  to  prepare  the  summons 
himself,  and  send  it  to  him  for  revisal.  The  pursuer  accordingly  prepared  two  summonses 
— the  one  directed  against  the  heir  of  entail  in  possession,  for  declaring  the  irritancy  of 
hiB  right,  and  the  other  against  him,  and  the  parties  in  whose  favour  the  deeds,  said  to 
infer  the  irritancy,  were  granted — and  wrote  the  defender, 

"I  think  it  greatly  better  to  keep  the  two  actions  distinct,  and,  indeed,  I  am  of 
opinion  that  it  would  not  be  correct  or  regular  to  blend  them  in  one  action." 

Mr.  Duff  revised  and  returned  the  summons  of  declarator,  but  retained  the  summons 
of  reduction  till  the  other  one  should  be  executed.  After  this,  a  long  correspondence 
ensued  between  the  parties,  relative  to  certain  alterations  which  the  defender  wished  to  be 
made  on  the  summons  of  declarator,  and  which  the  pursuer  for  some  time  was  disposed  to 
adopt  At  last,  the  defender  insisted  upon  an  alteration,  the  effect  of  which,  in  addition 
to  a  demand  of  declarator  of  the  irritancy  of  the  right  of  the  heir  in  possession, 
appeared  to  be,  to  have  it  found  that  the  estate  should  belong  to  Mr.  Duff's  own  son. 
'Die  pursuer  remonstrated  against  this  alteration,  upon  various  grounds,  particularly  that 
such  [266]  an  action  could  not  be  brought  without  making  aU  the  intermediate  heirs  of 
entail  parties  to  it ;  and  that  if  laid  on  the  opposite  proposal,  the  summons  would  be 
at  once  thrown  out  of  Court.  But  the  defender  insisted  that  the  summons  should  be  in 
the  terms  proposed  by  him :  whereupon  the  pursuer  again  remonstrated,  and  intimated 
that  he  could  not  continue  to  take  charge  of  the  business,  if  the  summons  was  framed  in 
that  way ;  adding, 

"  I  should  be  wanting  in  the  duty  I  owe  to  you,  and  in  the  respect  I  owe  to  myself, 
were  I  to  sanction  proceedings  of  which  the  result  may,  and  in  all  probability  will,  be 
prejudicial  to  your  interest." 

In  the  same  letter,  the  pursuer  requested  that  the  defender  would  name  any  counsel 
he  wished  to  employ,  before  whom  he  should  lay  the  summons,  and  by  whose  advice  he 
would  be  regulated.  The  defender,  however,  would  not  consent  to  any  departure  from 
his  own  plan,  upon  which  Mr.  Shand  threw  up  the  employment ; — and  Mr.  Duff  having 
refused  to  pay  the  pursuer's  account,  an  action  was  brought ;  in  defence  against  which 
Mr.  Duff  pleaded — I.  That  he  only  employed  the  pursuer  to  raise  one  action ;  and,  II. 
That  by  throwing  up  the  employment,  the  pursuer  had  deprived  himself  of  his  claim  to 
payment.  Answered  by  Mr.  Shand, — I.  That  he  was  employed  to  reduce  the  deeds 
inferring  the  irritancy,  as  well  as  to  declare  that  irritancy ;  and  that  from  their  own 
nature,  as  well  as  from  their  being  directed  against  different  parties,  the  actions  could 
not  competently  be  blended. — ^11.  That  the  emplojrment  which  he  accepted,  had  no 
reference  to  the  devolution  of  the  estate  on  the  defender's  son,  but  was  simply  for 
irritating  the  right  of  the  heir  in  possession ;  and  that  the  defender's  last  proposal  was 
absurd  and  incomj)etent,  and  contrary  to  his  original  instructions ;  and  that  while  the 
defender  insisted  upon  such  a  thing,  and  refused  to  be  regidated  by  tlie  advice  of 
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counsel,  the  pursuer  was  fully  justified  in  throwing  up  the  employment.  The  Lord 
Ordinary,  on  22d  November  1831,  pronounced  the  following  interlocutor: — 

"  Finds  the  defender  liable  to  the  pursuer  in  the  sum  of  L.67,  9s.  3d.  sterling,  the 
amount  of  the  account  libelled,  as  taxed  by  the  Auditor,  together  with  the  interest 
thereof  as  libelled,  under  deduction  of  the  sums  of  L.2,  17s.,^  and  two  shillings  and 
sevenpence,  being  the  expense  of  the  memorial  to  counsel,  and  the  charge  for  the  drafts 
by  the  pursuer  on  the  defender,  and  decerns :     Finds  the  defender  liable  in  expenses.'' 

The  defender  having  reclaimed, 

Liord  President — I  have  no  doubt  at  all.  The  employment  is  plain ; — and  as  to  the 
correspondence  being  unnecessary ;  surely  when  a  man  says,  you  diall  not  entcmgle  me 
with  the  advice  of  comisel,  it  is  the  more  necessary  for  the  agent  to  correspond  with 
his  client. 

Lord  Oraigie, — I  do  not  think  any  man  is  entitled  to  say  to  an  agent>  you  shall  do 
just  as  I  bid  you,  whether  it  be  right  or  not.  An  agent  is  entitled  to  use  his  own 
discretion.  But  I  think  the  pursuer  here  did  some  things  which  he  was  not  exactly 
authorised  to  do  by  his  client.  The  object  of  Mr.  DuiF,  was  to  bring  a  process  of 
irritancy  and  nullity ;  and  it  would  have  been  most  irregular  to  combine  an  action  of 
irritancy  with  a  reduction  of  the  sales,  in  one  summons — ^but  I  am  not  sure  that  the 
pursuer  was  authorised  by  Mr.  Duff  to  bring  two  summonses. 

Lord  Balgray. — I  think  an  agent  is  bound  to  exercise  his  professional  judgment  in 
every  case,  and  that  Mr.  Shand  was  right  here. 

Lord  Oillies  concurred. 

The  Court  adhered. 

[S.C.  10  S.  269.] 


No.  309.       IV.  Jurist  390.     March  1832.     2nd  Div.— Lords  Mackenzie  and  Fullerton. 

Thomas  Balmbu,  Appellant. 
John  Hogarth  and  Others,  Respondents. 

Process — Lease — Reduction — Fraud — Misrepresentation — Issue —  Verdict. — A  farm  hav- 
ing been  advertised  to  be  let  as  presently  possessed  by  a  certain  individual,  as 
consisting  of  333  acres,  or  thereby  ;  and  a  person  having  offered  L.532  of  yearly  rent, 
without  reference  to  the  number  of  acres  ;  and  having  afterwards  refused  payment  of 
the  rent,  on  the  allegation  that  the  farm  did  not  consist  of  the  number  of  acres 
advertised ;  and  an  action  for  payment  having  been  raised  by  the  landlord,  and  a 
reduction  of  the  missive  lease  by  the  tenant ;  and  an  issue  having  been  sent  to  a  Jury 
to  ascertain  whether  the  number  of  acres  was  "  falsely  and  fraudulently  "  represented ; 
and  whether  the  missive  was  entered  into  in  consequence  of  "the  said  fraudulent 
representation ; "  and  the  Jury  having  found  that  the  farm  consisted  of  about  326 
acres — that  the  representation  was  false,  but  not  fraudulent^ — and  the  offer  was 
induced  by  the  false  representation ;  and  the  Court  of  Session  having  found  that  this 
verdict  was  not  a  sufficient  ground  for  reducing  the  conditions  of  lease — and  that  the 
missives  of  lease  must  stand  unreduced — and  that  the  rent  must  be  paid  in  terms  of 
it ;  and  a  deduction  of  rent  cannot  be  claimed  while  the  lease  is  unreduced ;  and  the 
judgment  below  having  been  appealed  from — Opinion  expressed  by  the  Lord 
Chancellor,  that  the  issue  was  improperly  expressed,  and  the  verdict  inapplicable  : 
That  the  error  as  to  the  measurement  was  not  a  sufficient  ground  to  reduce  the  lease 
— Question  considered,  how  far  redress  could  be  given,  without  reduction  of  missive ; 
and  case  compromised  in  terms  of  the  Lord  Chancellor's  recommendation. 

On  the  15th  of  February  1823,  there  appeared  in  the  Kelso  Mail  the  following 
advertisement : — 

"To  be  let  by  private  bargain,  for  19  years,  from  the  term  of  "Whitsunday  1823,  the 
farm  of  Hilton,  lying  in  the  united  parishes  of  Whitsome  and  Hilton,  and  coimty  of 
Berwick,  as  presently  possessed  by  Mr.  Popplewell,  or  consisting  of  333  acres  or 
thereby,"  &c.  &c. 

^  His  Lordship's  reason  for  disallowing  the  memorial  to  counsel  was,  that  Mr.  Duff 
had  refused  to  allow  counsel  to  be  employed. 
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The  defender,  Balmer,  addressed  to  the  pursuer's  cousin,  George  Hog&rth,  W.S., 
named  in  the  advertisement,  the  foUowing  oifer : — 

**  Castlesiill,  let  March  1823. — Sir, — After  seeing  you,  I  applied,  according  to 
your  desire,  to  Mr.  Hogarth,  Newton  "  (the  pursuer's  uncle),  "  who  desired  me,  in  the 
first  place,  to  make  my  oifer  to  you.  I  therefore  offer  you  the  yearly  rent  of  L.1,  128. 
per  acre,  upon  the  foUowing  conditions,  for  a  lease  of  19  or  21  years  for  the  farm  of 
Hilton." 

On  the  3d  of  March  1823,  George  Hogarth  wrote  to  James  Hogarth  at  Newton,  as 
foUows : — 

*'  I  send  you,  annexed,  copies  of  two  more  offers  for  the  farm  of  Hilton,  one  from 

Mr. ,  and  the  other  from  Mr.  Balmer,  Castlemill.     Mr. I  helieve  to 

be  a  very  respectable  man,  but  I  am  inclined  to  think  Mr.  Balmer  has  the  advantage  of 
him  in  point  of  HtAbstanee^  which  is  an  important  consideration.  The  offers  are  equal  in 
point  of  rent, — that  is  to  say,  they  are  both  at  the  rate  of  L.1,  12s.  per  acre, — only  Mr. 

speciiies  the  sum  total,  being  L.532,  which  Mr.  Balmer  does  not.     This  might, 

perhaps,  give  rise  to  some  dispute  about  the  measurement^  and  occasion  trouble,  as, 
though  I  have  no  doubt  the  extent  of  the  farm  is  correctly  stated  in  the  advertisement, 
yet  I  never  saw  any  plan  or  measurement  of  the  farm.  It  may,  perhaps,  therefore  be 
best^  if  Mr.  Balmer's  offer  is  accepted  of,  to  specify  the  sum-total  of  the  rent,  so  as  to 
prevent  after  disputes,  &c.  As  it  may  be  necessary  to  accept  his  offer  under  some 
additional  conditions,  I  enclose  a  letter  addressed  by  me  to  you,  requesting  and  authoris- 
ii^g  you  to  accept  Mr.  Balmer's  offer,  in  such  terms  as  you  may  think  proper,"  &c. 

The  defender  took,  and  entered  to  the  farm  at  the  expressed  rent  of  L.532, 
without  express  mention  of  the  number  of  acres  in  the  conditions  of  lease,  2d  and  4th 
April  1823.  He  paid  the  first  half-year's  rent  due  at  Whitsunday  1824;  but  soon 
after,  on  measuring  the  lands,  found,  as  he  alleged,  a  deficiency  of  about  15  acres,  which 
discovery  his  agent  intimated  to  Mr.  Hogarth,  W.S.,  on  the  21st  of  December  1824,  as 
follows : — 

"  Mr.  Balmer  has  handed  me  the  tack  of  his  farm  of  Hilton-  [391]  -hill.  He  desires 
me  to  inform  you,  that  imtil  the  measurement  of  the  farm  is  rectified,  he  caimot  say 
whether  it  is  conform  to  bargain  or  not  When  this  is  done,  he  will  be  ready  to  pay 
the  rent." 

In  answer  to  a  demand  for  the  specific  reason  assigned  by  the  defender  for  withhold- 
ing the  rent,  he  added,  on  the  24th — 

''The  objection  which  Mr.  Balmer  has  to  signing  the  lease,  and  withholding  his  rent, 
is,  that  he  has  not  got  the  quantity  of  land  stipulated  for ;  and,  until  this  is  given,  he 
declines  paying  the  rent,  except  under  deduction." 

To  which  Mr.  Hogarth,  W.S.,  replied  (3d  January  1825)— 

"  In  answer  to  your  letter  of  the  24th  ultimo,  I  beg  to  say,  that  the  bargain  with 
Mr.  Balmer  for  the  lease  of  Hilton,  as  he  is  perfectly  well  aware,  contains  no  such 
stipulation  as  you  mention,"  &c. 

In  April  1825,  the  pursuer  raised  an  action  against  the  defender  for  the  half-year's 
rent)  and  for  implement  of  the  lease,  pleading — ^That,  as  the  agreement  had  been 
reduced  into  a  probative  instrument,  that  instrument  could  alone  be  evidence  of  the 
terms  of  that  agreement,  and  made  irrelevant  all  averments  as  to  prior  communings  or 
documents :  That  the  pursuer  was  not  bound  to  uphold, — and  the  rent  payable  did  not 
refer  to  the  number  of  acres:  That,  as  the  defender  had  got  the  whole  subject  as 
possessed  by  Mr.  Popplewell,  there  was  no  room  for  the  action  qiumii  tninoris.  The 
defender  pleaded — ^That^  in  voluntary  sales,  no  man  was  bound  to  pay  for  more  than  he 
had  received,  where  he  had  been  deceived  by  an  erroneous  or  fraudulent  description : 
That  as  he  had  contracted  on  the  faith  of,  and  paid  rent  in  correspondence  with,  the 
measurement  stated  in  the  advertisement,  he  was  entitled  to  deduction  for  the  acres 
awanting:  That  his  claims  of  compensation  were  warranted  by  the  terms  of  the 
agreement. 

"The  Lord  Ordinary  (7th  December  1826)  having  heard  parties'  procurators,  and 
thereafter  considered  the  record  and  whole  process.  Finds,  that  the  written  obligation  of 
lease  signed  by  the  parties,  and  upon  which  the  defender  received,  and  now  has 
possessed  the  farm  of  Hilton-hill,  binds  the  defender  to  pay  for  the  farm  of  Hilton-hill, 
as  presently  possessed  by  Mr,  George  Bell  Popplewell,  the  yearly  rent  of  L.532  sterling, 
wiUiout  any  reference  to  the  number  of  acres  contained  in  the  farm,  or  any  warrandice 
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of  its  extent :  Finds,  that  while  this  obligation  stands  unreduced,  the  defender  is  bound 
to  pay  rent  accordingly,  and  cannot  claim  a  deduction  from  the  same,  on  the  ground  that 
the  extent  of  the  farm  has  been  found  to  be  less  than  was  understood,  any  more  than 
the  pursuer  could  have  claimed  an  addition  to  the  rent,  on  the  gromid  that  the  extent 
had  turned  out  to  be  greater  than  was  understood :  Finds  no  sufficient  allegation  of 
fraud  on  the  part  of  the  pursuer  or  his  agent,  to  warrant  sisting  this  action,  in  whole  or 
in  part,  in  order  to  give  time  for  an  action  of  reduction :  Repels  the  defences,  and 
decerns  in  terms  of  the  libel ;  finds  the  defender  liable  to  the  pursuer  in  expenses,"  &c 

The  defender  reclaimed.  He  soon  after  died;  and  on  a  joint  note  by  his  son, 
Thomas  Balmer,  and  the  pursuer,  the  former  was  sisted  as  defender,  and  the  process  was 
sisted  till  a  counter-action  of  reduction-improbation,  already  brought  by  the  deceased 
defender,  in  January  1827,  should  be  advised  along  with  it.  In  the  latter  action, 
directed  against  John,  James,  and  George  Hogarths,  the  conditions  of  lease,  but  more 
particularly  the  first  article  thereof,  were  sought  to  be  reduced,  on  the  grounds — ^That 
the  first  article  was 

*'  contrary  to  the  express  assurance,  understanding,  and  contract  of  James  and  George 
Hogarths ;  who,  by  false,  imfair,  and  unwarrantable  representations  on  their  part, 
induced  our  said  lovite  to  believe  that  the  farm,  &c.  consisted  of  a  certain  given  number 
of  acres,  which  measurement  the  said  George  Hogarth,  or,  at  least,  James  Hogarth,  as 
taking  burden  on  him  for  the  said  John  Hogarth,  agreed  to  uphold,"  &c. 

Aid  a  declaratory  conclusion  as  to  the  deduction  was  added. 

The  pursuer  pleaded — ^That  a  party,  finding  a  deficiency  from  the  acres  advertised, 
had  his  option  either  to  set  aside  the  contract  or  to  obtain  a  deduction  corresponding  to 
the  deficiency :  That  ubi  dolus  dot  causam  coniraeiut,  or  where  the  landlord  has  upheld 
the  number  of  acres,  the  party  deceived  as  to  extent  and  quantity  is  entitled  to  relief  of 
the  lesion  :  That  where,  by  the  custom  of  the  country,  the  signing  of  conditions  of 
lease  does  not  bar  a  claim  for  deduction,  a  Court  of  law  will  set  aside  the  conditions  to 
the  extent  of  an  adequate  abatement :  That  it  was  competent  to  prove  by  writ  or  oath, 
the  falsity  or  doubtfulness  of  a  positive  representation :  That  letters  between  the  land- 
lord and  his  agents  were  no  evidence  against  the  tenant.  The  defender  pleaded — as  in 
the  former  action  at  his  instance — ^adding.  That  the  contract  disproved  the  pursuer's 
averment  of  representation  or  guarantee,  and  that  the  averments  of  fraud  and  lesion 
were  irrelevant  and  disproved,  as  the  pursuer  had  got  the  precise  subject  bargained  for 
under  precise  conditions.  The  reduction  having  gone  to  the  Jury  Court,  the  following 
issues  were  prepared  (2 2d  January  1829)  : — 

"  It  being  admitted  that,  on  the  4th  day  of  April  1823,  the  defenders  let  in  lease 
to  Robert  Balmer,  the  father  of  the  pursuer,  the  farm  of  Hilton-hill,  for  the  period  of 
19  years  from  Whitsimday,  and  the  separation  of  the  crop  in  1823,  at  the  rent  of 
L.632  a-year:  Whether  the  said  farm  consisted  of  318  acres  or  thereby? — ^And, 
whether  the  defenders,  or  either  of  them,  did  falsely  and  fraudulently  represent  the 
said  farm  as  consisting  of  333  acres  or  thereby  ?  And  whether  the  said  Robert  Balmer, 
was,  by  the  said  fraudulent  representation,  induced  to  offer  the  said  sum  of  L.532,  as 
the  rent  for  the  same  1 " 

The  case  was  tried  on  the  8th  of  April  1829,  when  the  Jury  found — I.  The  farm  of 
Hnton-hill  to  consist  of  the  number  of  acres  laid  down  in  Mr.  Blackadder's  plan,  viz. 
about  326. — II.  That  the  defenders  did  falsely,  but  not  fraudulently,  represent  the 
number  of  acres. — III.  That  by  such  false  representation,  the  deceased  Robert  Balmer 
was  induced  to  offer  the  slump  rent  of  L.532. 

When  the  verdict  came  to  be  applied, 

"The  Lord  Ordinary  (24th  June  1829)  having  considered  the  closed  record  and  the 
verdict,  and  having  heard  counsel  on  the  application  of  the  said  verdict,  Reduces  the 
conditions  of  lease,  and  decerns  and  declares  in  terms  of  the  reductive  conclusions  of  the 
libel :  Assoilzies  the  defenders  from  the  declaratory  conclusions,  and  decerns  :  Finds 
the  pursuer  entitled  to  expenses,  &c. — Note, — It  being  ascertained  by  the  verdict^  that 
the  defenders  made  a  false  representation  of  the  extent  of  the  farm,  and  that  such  false 
representation  formed  the  inductive  cause  of  the  other  party  entering  into  the  trans- 
action, it  appears  to  the  Lord  Ordinary  that  the  transaction  must  be  set  aside,  and  that 
the  grounds  of  reduction,  as  established  by  the  verdict,  are  such  as  necessarily  to 
subjexjt  the  defenders  in  expenses.  But  [392]  he  does  not  think  there  is  any  room  for 
entertaining  the  demand  made  in  the  declaratory  conclusions.     It  rather  appears  to  him 
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that  the  amount  of  deduction,  if  a  claim  of  deduction  were  admissible,  ought  to  have 
been  sent  to  the  Jury.  But  at  all  events,  as  the  Jury,  instead  of  finding  that  there  was 
a  misrepresentation  to  the  extent  of  a  certain  number  of  acres,  and  that  the  bargain, 
though  apparently  for  a  'slump  rent,'  was  truly  a  bargain  at  a  certain  sum  per  acre, 
have  merely  found  in  general,  that  there  was  a  false  representation  of  the  number  of 
acres,  and  that  that  false  representation  '  induced  Robert  Balmer  to  offer  the  slump  rent 
'  of  L.532,'  the  transaction  must,  agreeably  to  that  verdict^  be  held  to  be  a  slump 
bargain,  which,  though  reducible  on  the  ground  of  error  or  misrepresentation,  does  not, 
according  to  the  rules  of  our  law,  admit  of  a  claim  for  abatement  of  consideration." 

From  this  interlocutor  both  parties  reclaimed ; — the  pursuer,  Balmer,  praying  that 
the  reduction  might  be  applied  only  to  the  first  article  of  the  conditions,  and  that  the 
Court  would  find,  as  to  the  abatement,  in  terms  of  the  declaratory  conclusions.     The 
defender,  Hogarth,  praying  for  an  alteration  of  the  reductive  decemiture.     At  advising 
both  cases,  and  the  reclaiming  notes  (10th  March  1830),  Hogarth  pleaded — ^That  the 
interlocutor  of  the  Lord  Ordinary  in  the  reduction  was  wholly  out  of  the  case,  which 
Balmer  had  put  solely  on  wilful  fraud,  while  the  Lord  Ordinary  had  dealt  with  it  as  a 
case  of  great  but  imintentional  misrepresentation  :     That,  after  all,  there  was  no  conclu- 
sion for  reduction  and  regtUutio  in  integrum^  on  account  of  fraud  or  error  in  sub- 
dantidlibuSj  but  only  one  for  deduction  of  rent ;  whereas  there  must  be  either  a  total 
reduction,  or  none  at  all :     That  the  issue  being  special,  was  an  issue  of  mere  fraud, 
couform  to  the  libel, — the  special  verdict  finding  the  representation  to  have  been  false, 
but  not  fraudulent,  was  a  verdict  against  fraud  on  the  matters  legitimately  before  the 
Jury ;  and  quoad  tUtra,  being  merely  an  answer  to  a  question  not  put,  was  non  seriptuniy 
as  disconform  to  the  ground  of  action ;  so  that  there  was,  in  consequence  of  success  in 
the  only  point  sent  to  trial,  no  occasion  to  move  for  a  new  trial :     That  a  party  called  to 
defend  himself  against  a  charge  of  fraud,  and  aware  that  it  could  not  be  proved,  could 
not  be  expected  to  come  prepared  against  a  proof  of  substantial  error,  as  a  new  ground 
of  reduction :     That  the  question  which  was  necessary  to  the  case  must  be  decided 
before  the  issues  are  adjusted,  and  was,  in  point  of  fact,  decided  by  the  express  insertion 
of  "fraud,"  as  necessary  to  the  issue,  which  must  therefore  be  all  employed  or  all 
rejected:    And,   that  the   proof  of  inducement  was  indispensible   to   the  case,  and 
involved  fraud.     Balmer  maintained — ^That  the  Jury  had  not  gone  out  of  the  case,  but 
had  only  found  part  of  a  complex  ground  of  reduction  proved  by  what  was  substantially 
a  special  verdict :     That  the  fraud  had  injured  him  only  through  the  falsehood :     That 
the  Jury  had  found  no  ground,  such  as  force,  at  variance  with  the  libel  and  issue : 
That  the  verdict  did  not  require  to  be  the  exact  echo  of  a  special  issue  :     That  a  verdict, 
finding  no  maJice   under  the  issue   in  a  privileged  case,   would,  notwithstanding,  be 
valid. 

The  Court  delayed  the  cases  tlQ  11th  March  1830,  when  the  Court  adhered  to  the 
Lord  Ordinary's  interlocutor  of  7th  December  1826  ;  and  altered  the  interlocutor  of  24th 
June  1829,  in  so  far  as  it  reduced  the  conditions  of  lease,  and  decerned  and  declared  in 
terms  of  the  reductive  conclusions  of  the  libel ;  sustained  the  defences,  in  respect  that 
the  action  did  not  conclude  for  reduction  on  the  head  of  error,  reserving  to  the  pursuer 
to  bring  a  competent  action,  if  so  advised ;  and  found  the  defenders  entitled  to  modified 
expenses.  The  pursuer,  Balmer,  appealed,  pleading — I.  It  having  been  determined  by 
die  verdict  of  the  Jury,  that  the  offer  of  rent  was  induced  by  a  false  representation,  on 
the  part  of  the  landlord,  as  to  the  number  of  acres  of  which  the  farm  consisted,  the 
tenant  is  entitled  to  a  deduction  of  rent,  corresponding  to  the  extent  of  the  deficiency. — 
II.  The  facts  admitted  upon  the  record,  and  the  verdict  of  the  Jury,  are  sufficient  in  law 
to  entitle  the  appellant  to  a  deduction  of  rent,  without  a  total  voidance  of  the  contract 
of  lease. — IIL  The  record  in  the  present  case  was  prepared  by  the  Lord  Ordinary,  whose 
duty  it  was  to  examine  and  ascertain  the  correctness  of  the  appellant's  mode  of  pleading, 
before  pronouncing  judgment. — IV.  There  is  nothing  in  the  form  of  the  action, — ^the 
state  of  the  record, — or  the  terms  of  the  issue  and  verdict,  sufficient  to  exclude  the  claim 
of  the  appellant. — ^V.  The  award  of  costs  against  the  appellant  was,  in  any  events  unjust. 
Answered — I.  The  rent  sued  for,  in  the  present  action,  is  legally  due  under  the  articles 
of  lease ;  and  the  averment  as  to  an  alleged  deficiency  in  the  contents  of  the  farm,  is 
irrelevant,  in  respect  that  the  respondents  never  agreed  to  warrant  or  uphold  any  parti- 
cular measurement  or  number  of  acres ;  and  that  the  contract  between  the  j)arties  makes 
no  reference  to  measurement,  but  expressly  conditions  for  payment  or  a  slump  rent  for 
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the  farm  of  Hiltonhill,  as  presently  possessed  by  George  Bell  Popplewell,  which  subject 
was  delivered  to,  and  possessed  by,  the  appellant^s  father  and  himself. — II.  The  only 
ground  of  reduction  pleaded  by  the  appellant,  being  an  averment  that  he  was  induc«Ki 
to  enter  into  the  contract  by  the  fraud  of  the  resjKjndenta,  on  which  avennent  his  action 
was  wholly  laid ;  and  the  Jury  having,  by  their  verdict,  negatived  that  averment,  and 
found  that  there  was  no  fraud  in  the  transaction,  the  necessary  consequence  is,  that  the 
respondents  must  be  assoilzied  from  the  whole  conclusions  of  the  action. — III.  Even  if 
the  appellant's  action  had  been  laid  on  the  ground  of  error,  as  well  as  on  that  of  fraud, 
still  his  demand  to  be  allowed  an  abatement  of  rent,  and  to  retain  the  farm  at  that 
reduced  reut^  during  all  the  remaining  years  of  the  lease,  would  be  wholly  inadmissible, 
incompetent,  and  repugnant  to  the  settled  rules  of  the  law  of  Scotland.  By  these  rules, 
fraud  or  error  do  necessarily  infer  the  total  voidance  of  the  contract,  and,  when  pleaded, 
must  lead  to  a  mutual  restitutio  in  integrum  ;  but  our  law  recognises  no  such  remedy  as  an 
action  quanii  minoria  ;  nor  can  any  party  be  suffered  to  adhere  to  a  contract  in  part>  while 
he  is  insisting  in  a  challenge  of  it  as  null  and  void,  on  the  ground  of  fraud  or  error. 

[20th  September  1831.] 

Lard  Chancellor, — ^My  Lords,  this  case  appears  to  be  much  more  complicated  than  it 
really  is,  when  we  consider  the  steps  which  have  been  taken  in  the  proceedings  in  the 
Court  below.  An  agreement  for  a  lease  having  been  executed  by  one  of  these  parties  to 
the  other,  an  action  was  raised  by  the  landlord  in  the  Court  below,  for  an  arrear  of  rent 
under  it,  and  also  for  a  speci-  [393]  -fie  performance — or,  as  they  call  it  in  Scotland,  an 
implement  of  that  lease.  The  other  party  against  whom  this  proceeding  was  instituted, 
sets  up,  by  way  of  defence,  a  misrepresentation  of  the  quantity  of  land  in  the  premises 
leased,  to  the  amount,  as  he  stated,  of  fifteen  acres,  but  which  turned  out  to  be  not  much 
more  than  seven  acres ;  and  he,  upon  that  ground,  resisted  both  the  claim  for  the  pay- 
ment of  rent,  to  the  amount  of  L.532  a-year, whereas  it  ought  to  have  been  only  L.521 
a-year,  as  rectified  by  the  subsequent  finding,  and  that  the  lease  for  nineteen  years  ought 
to  be  executed  only  by  him,  in-  respect  of  the  real  value  of  the  land,  namely,  L.521, — 
abatement  being  made  for  the  seven  acres  in  proportion  of  the  average.  The  Lord 
Ordinary  on  this  proceeding,  as  it  appears  by  way  of  demurer,  pronounced  an  inter- 
locutor, denying  the  fact  set  up  in  the  defence ;  but  even  assuming  that  there  might  be 
a  deficiency,  declaring  that^  under  the  lease  executed,  the  tenant  was  bound  to  pay  the 
L.532.  Kis  Lordship  was  pleased  to  find,  that  the  written  obligation  binds  the  defender 
to  pay  the  rent  of  L.532,  without  any  reference  to  the  number  of  acres  contained  in  the 
farm :  "  Finds,  that  while  this  obligation  stands  unreduced,  the  defender  is  bound  to  pay 
rent  accordingly,  and  cannot  claim  a  deduction  from  the  same,  on  the  ground  that  the 
extent  of  the  farm  has  been  found  to  be  less  than  was  imderstood,  any  more  than  the 
pursuer  could  have  claimed  an  addition  to  the  rent,  on  the  groimd  that  the  extent  had 
turned  out  to  be  greater  than  was  understood :  Finds  no  sufficient  allegation  of  fraud 
on  the  part  of  the  pursuer,  or  his  agent,  to  warrant  sisting  this  action,  in  whole  or  in 
imrt,  in  order  to  give  time  for  an  action  of  reduction : "  therefore  he  will  not  sist  for 
that — "  Repels  the  defences,  and  decerns  in  terms  of  the  libel,"  with  costs :  That  is  to 
say,  the  Lord  Ordinary  having  before  him  the  fact  of  an  agreement,  and  the  fact — ^for 
he  admits  the  fact  in  his  argmnent, — the  fact  of  that  agreement  having  been  for  L.532 
for  three  hundred  and  thirty-three  acres,  whereas  there  were,  in  point  of  fact,  no  more 
than  three  hundred  and  twenty-six  or  three  hundred  and  twenty-seven  acres,  whichever 
it  was,  his  Lordship  says,  that  that  error  being  admitted,  he  nevertheless  shall  find  the 
defender  liable  to  pay  the  rent  of  L.532,  and  to  execute  a  lease  for  nineteen  years  at  that 
rent,  and  that  he  wUl  give  him  no  relief.  If  his  Lordship,  instead  of  so  finding,  had 
sent  that  fact  to  trial  as  an  issue  of  fact,  you  would  have  had,  in  the  first  instance,  an 
issue  tried ;  because  he  does  not  state  the  exact  amount  of  the  shortcoming,  but  he  states 
it  to  be  admitted  only,  that  there  is  a  shortcoming, — and  his  agreement  is,  that  whatever 
be  the  shortcoming,  even  if  a  half  instead  of  a  forty-seventh  part,  the  agreement  was 
equally  binding ;  that  though  there  was  the  clearest  error,  that  agreement  gave  a  right 
to  the  contract.  His  Lordship  having  so  decided  in  that  interlocutor,  the  Court,  before 
which  it  was  brought,  adhered  to  his  Lordship's  interlocutor.  But  an  issue  might,  not- 
withstanding, thus  have  been  necessary  to  find  the  quantum  of  shortcoming ;  and  if  the 
shortcoming  had  been  at  all  denied,  or  being  admitted  to  exist  to  some  extent,  its  amount 
had  been  sent  to  an  issue,  in  all  probability  tlie  parties  would  have  come  a  year  or  two 
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sooner  to  the  trial  of  that  issue  at  Jedburgh,  which  has  given  this  result.     The  Courts 
strictly  speaking,  in  my  opinion,  ought  to  have  rejected  the  prayer  for  the  strict  enforce- 
ment of  the  lease,  and  by  consent  of  the  parties,  or  in  spite  of  the  parties,  to  have 
confined   that    lease   within    the  terms    on    which,    bona  fide^    the    agreement    was 
framed,   which   would  have    had  a  most  excellent  effect, — ^beneficial  to  the   Court 
below,  because  it  would  have  avoided  the  future  litigation — beneficial  to  your  Lordships, 
for   it  would  in  all   probability   have  avoided    this  appeal, — highly  and   eminently 
l)eneficial  to  the  parties,  and  most  convenient,  in  all  points  of  view,  as  it  would  have 
saved  a  considerable  time  and  expense  in  the  Court  below,  and  have  prevented  a  great 
deal  of  litigation.     In  consequence  of  that  course  not  having  been  pursued,  the  parties 
have  gone  through  the  whole  range  of  litigation,  in  all  the  Courts  below — this  inter- 
locutor leading  to  a  second  suit ;  that  second  suit  standing,  as  to  its  result,  in  a  some- 
what doubtfid  way,  and  ending,  as  far  as  regards  the  defence,  in  the  Court  below 
ascertaining  that  there  was  an  error  to  the  extent  of  seven  acres  out  of  three  hundred 
and  thirty-three,  and  the  sum  of  L.11  a-year  out  of  the  rent  of  L.532.     It  is  deeply  to 
he  lamented  that  this  miscarriage  took  place  in  so  early  a  stage — ^its  being  prevented 
would  have  been  productive  of  the  utmost  benefit  to  the  parties,  and  have  prevented  the 
hardship  of  your  Lordships'  situation ;  for   whichever   way  you   decide,    the   party  in 
favour  of  whom  you  decide  will  gain  little  or  nothing,  and  one  of  the  parties,  probably, 
will  have  been  almost  ruined, — however,  so  it  is  ;  and  this  is  the  nature  of  the  case 
your  Lordships  have  to  decide.     My  Lords,  I  have  stated  my  opinion  on  some  of  the 
points  in  the  course  of  the  argument,  and  I  have  given  my  reason.     I  cannot  conceive 
why  there  should  exist  any  rule.     I  have  seen  no  evidence  of  it.     I  have  not  been 
referred  to  any  dictimi  of  a  Judge,  to  any  authority  of  a  text  writer,  or  to  anything 
which  should  authorise  so  monstrous  a  proposition  as  that  of  the  Court  of  Session,  that 
a  party  coming  and  claiming  a  specific  performance  of  his  agreement,  is  entitled  to 
claim  that  specific   performance,  in  the   teeth   of  his   own   admission;  for  the   Lord 
Ordinary  proceeds  as  if  he  was  calling  upon  the  other  party  to  do  that  which  he  cannot 
be  said  to  have  agreed  to  do, — the  party  proceeding  against  him,  conceding  that  he  was 
himself  mistaken  at  the  time  that  he  entered  into  the  agreement,  and  that  the  error  in 
the  statement  of  the  quantity,  originated  in  mistake.     It  would  be  very  different,  if  the 
action   were   brought   to   set  aside   this   agreement.     Then,   a  question   would  arise, 
whether  anything  short  of  fraud,  or  at  all  events,  something  approaching  very  nearly  to 
it,  would  be  sufficient ;  whether   there   ought  not  to   be  very  strict  proof  of  error  in 
wbfianliaLibus  t     That  question  is  raised  in  the  second  case ;  but  in  the  first,  there  is 
no  doubt  in  my  mind,  that  it  is  not  open  to  a  Court  of  Justice  to  allow  a  party  to  take 
advantage  even  of  a  mistake.     But  where  there  is  a  plain  and  manifest  error  in  the 
agreement, — ^when  the  party  who  has  been  the  author  of  that  error,  and  who,  by  being 
the  author  of  that  error,  has  given  ground  for  objecting  to  the  agreement  as  framed, 
comes  into  a  Courts  and  calls  upon  the  Court  not  to  compel  a  performance  of  the 
agreement  intended  by  the  |)arties  to  be  made,  which  alone  he  has  a  right  to  do,  but  to 
compel  the  performance  of  an  agreement  made  by  a  mistake,  induced  by  himself,  the 
party  seeking  the  remedy,  and  into  which  mistake  he  drew  the  other  party  against 
justice,  I  conceive  his  claim  must  be  restricted  to  the  real  agreement ; — that  is  the  law 
every  where ;  and  there  cannot  be  a  Court,  deserving  the  name  of  a  Court  of  Justice,  in 
which  such  a  claim  as  that  which  the  party  thus  presents,  can  be  enforced.     If  the 
party  chooses  to  say,  I  stand  upon  my  extreme  right  to  set  aside  the  lease,  the  question 
is,   Whether  the  Court  of  Session  would  not  have  a  right  to  rectify  and  reform  the 
agreement,  according  to  the  equity  of  the  case  ?    I  have  seen  no  authority,  and  I  am 
aware  of  no  authority,  for  saying  that  the  Court  of  Session  has  not  that  power  of 
rectifying ;  nevertheless,  as  I  am  referred  to  no  authority  for  their  having  done  it — and 
your  Lordships'  judgment  vnW  go  to  establish  a  matter  of  practice  in  the  Court  below, 
framing  an  order,  reversing  the  interlocutor  in   the  first  case — I  shall  endeavour  to 
satisfy  myself  what  the  practice  is,  and  whether  there  is  a  right  in  the  party,  as  in  the 
first  case,  to  say,  I  will  either  have  my  whole  remedy,  or  none  at  all.     Till  a  very  late 
period,  the  Court  of  Chancery,  and  the  Court  of  Exchequer,   used  to  deal  out  this 
measure  of  strict  justice,  which,   of  course,  gave  rise  to  a  circuity  of  action.     They 
would  not  allow  a  return  to  be  made,  without  a  separate  suit  being  brought ;  but  of  late 
years,  where  there  has  been  a  deposit,  and  the  party  claiming  a  specific  performance, 
calls  on  the  party  against  whom  the  suit  is  brought,  not  to  return  the  money,  but 
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passengers  from  Edinburgh  to  Dalkeith,  and  in  presence  and  hearing  of  John  Gray, 
senior  partner  of  John  Gray  &  Son,  merchants,  Dalkeith ;  Alexander  Ruddiman,  clerk 
or  foreman  to  George  Mushat,  founder,  Dalkeith  ;  James  Pringle,  meal-dealer,  Dalkeith  ; 
Richard  Dodds,  spirit  dealer,  Bridge-end,  Lugton,  Dalkeith,  and  William  Brown,  spirit 
dealer,  Dalkeitli,  or  in  presence  and  hearing  of  one  or  other  of  the  said  persons,  the 
defender  did  falsely  and  calumniously  say,  that  the  pursuer  had  stopt  payment  or  broke, 
and  John  Stephens,  Newmilns,  was  his  highest  creditor ;  or  did  falsely  and  calinnniously 
use  or  utter  words  to  that  effect,  to  the  loss,  injury  and  damage  of  the  pursuer?" 

The  case  having  gone  to  trial  on  the  5th  December — after  the  examination  of  several 
witnesses, 

Lord  Prendent  (Hope)  said,  that  in  point  of  law,  there  was  no  difference  between 
the  person  who  invents  the  story,  and  him  who  recklessly  and  calumniously  repeats  it. 
That  it  was  the  undoubted  law  of  this  country,  that  the  person  who  took  upon  himself 
to  propagate  a  report,  was  as  liable  in  damages  as  the  original  inventor,  and  that  it  was 
no  justification,  in  point  of  law,  to  say,  that  he  merely  repeated  it.  The  pursuer  was 
entitled  to  lay  hold  of  the  first  individual  to  whom  he  could  trace  the  report  which  had 
been  spread  injurious  to  his  credit. 

His  Lordship  therefore  charged  the  jury  to  find  for  the  pursuer.  The  jury  having 
retired,  returned  a  verdict  for  the  pursuer,  with  one  shilling  of  damages. 

The  defender  then  excepted  to  the  law  laid  down  by  the  presiding  Judge,  on  the 
following  grounds : — I.  That  unless  malice  were  proved,  it  was  a  good  justification  to 
prove  that  the  defender  merely  repeated  a  rumour  previously  existing. — II.  That>  in 
the  present  case,  the  issue  only  authorised  damages,  if  the  original  statements  were 
proved  to  have  been  made  by  the  defender,  and  not  if  he  merely  repeated  them  as  a 
rumour.  The  defender  having  failed  to  tender  a  bill  of  exceptions  within  twenty  days 
from  the  date  of  the  verdict,  in  terms  of  the  statute,  the  case  became  final. 
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Watson  or  Sanders,  &c.,  Pursuers. — Dean  of  Faculty  (Hope)  and 

Bobert  Tfiomson, 

William  Dudgeon,  Defender. — Cuninghame  and  Brmvnlee. 

Mutual  Wall — Custom  of  Burgh — Evidence, — A  party  having  offered  to  prove  the 
particular  custom  of  a  burgh,  allowing  proprietors  of  a  mutual  wall  to  increase  at  will 
the  height  of  their  own  half,  without  consent  of  the  conterminous  proprietor — Held, 
that  the  custom  was  contrary  to  the  general  principles  of  law,  and  evidence  thereof 
inadmissible. 

The  pursuers  brought  an  action  to  have  it  found  and  declared,  that  a  certain  wall 
which  divided  their  property,  situated  in  Musselburgh,  from  that  of  the  defender,  was 
mutual,  and  that  the  defender  had  no  right  to  increase  the  height  of  the  same,  so  as  to 
block  up  the  windows  of  the  pursuers. 

The  defender  denied  the  allegation  of  the  pursuers,  and  maintained,  that  he  was 
sole  proprietor  of  the  wall  in  dispute,  and,  inter  alia,  pleaded — Tliat,  even  supposing  he 
were  only  a  mutual  proprietor  of  the  said  wall,  yet  there  was  a  special  custom  or  usage 
in  the  burgh  of  Musselburgh  as  to  mutual  walls,  by  which,  in  tlic  absence  of  positive 
agreements,  or  declarations  in  the  title-deeds,  it  was  understood  that  each  conterminous 
proprietor  was  entitled  to  build  on  his  own  half  of  the  wall,  or  that  half  next  to  his 
own  property,  without  restriction  as  to  height,  and  without  the  consent  of,  or  even  in 
opposition  to  the  neighbouring  proprietor,  and  without  the  authority  of  the  magistrates 
of  the  burgh.  After  the  record  was  made  up,  the  case  was  sent  to  a  jury  on  issues, 
embracing  these  points, — whether  the  said  walls  had,  for  upwards  of  40  years,  or  for 
time  immemorial,  been  possessed  by  the  pursuers  and  defender  as  common  property  ? 
&c.  In  the  course  of  the  trial,  Guninghamej  for  the  defender,  proposed  to  adduce 
witnesses  to  establish  the  custom  of  the  burgh.  Objected  by  the  Dean  of  Faculty — 
Even  admitting  such  a  local  custom  to  exist,  it  cannot  be  pleaded  against  the  general 
rules  of  law,  and  therefoBe  a  proof  of  such  is  incompetent, 
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Lord  Justiee-Clerk  ruled,  that  such  a  usage  as  that  founded  on  by  the  defender,  was 
contrarj  to  the  general  principles  of  law,  and  that  evidence  of  such  was  inadmissible. 

The  pursuers  had  a  verdict. 
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John  Shand,  W.S.,  Pursuer. — Dean  of  Faculty  (Hope),  W.  Bdl 

H.  D.  Duff,  Defender. — A.  Murray. 

Agent  and  Client. — An  agent  having  been  employed  to  conduct  an  action — Held,  that 
he  is  entitled  to  payment  of  his  account,  although  he  may  have  done  some  things  not 
expressly  ordered  by  his  client. — Opinion  expressed,  that  an  agent  is  entitled,  and 
bound  to  use  his  professional  discretion  in  conducting  proceedings  for  a  client. 

Mr.  Duff  of  Muirtown,  in  Inverness-shire,  whose  children  are  remote  substitute-heirs 
of  entail  of  the  Culloden  estates,  employed  John  Shand,  W.S.,  to  raise  an  action  of 
declarator  of  irritancy  against  the  present  heir  of  entail,  and  for  reducing  the  deeds 
alleged  to  infer  the  irritancy.  The  pursuer  accepted  of  this  employment ;  and  having 
made  the  necessary  searches  at  the  records,  prepared  a  memorisJ  to  be  laid  before 
counsel,  of  which  he  advised  the  defender.  Mr.  DufF,  however,  positively  refused  to 
allow  counsel  to  be  employed,  and  requested  the  pursuer  to  prepare  the  summons 
himself,  and  send  it  to  him  for  revisal.  The  pursuer  accordingly  prepared  tioo  summonses 
—the  one  directed  against  the  heir  of  entail  in  possession,  for  declaring  the  irritancy  of 
his  right,  and  the  other  against  him,  and  the  parties  in  whose  favour  the  deeds,  said  to 
infer  the  irritancy,  were  granted — and  wrote  the  defender, 

"I  think  it  greatly  better  to  keep  the  two  actions  distinct,  and,  indeed,  I  am  of 
opinion  that  it  would  not  be  correct  or  regular  to  blend  them  in  one  action." 

Mr.  Duff  revised  and  returned  the  summons  of  declarator,  but  retained  the  summons 
of  reduction  till  the  other  one  should  be  executed.  After  this,  a  long  correspondence 
ensued  between  the  parties,  relative  to  certain  alterations  which  the  defender  wished  to  be 
made  on  the  summons  of  declarator,  and  which  the  pursuer  for  some  time  was  disposed  to 
adopt  At  last,  the  defender  insisted  upon  an  alteration,  the  efPect  of  which,  in  addition 
to  a  demand  of  declarator  of  the  irritancy  of  the  right  of  the  heir  in  possession, 
appeared  to  be,  to  have  it  found  that  the  estate  should  belong  to  Mr.  Duff's  own  son. 
The  pursuer  remonstrated  against  this  alteration,  upon  various  grounds,  particularly  that 
such  [266]  an  action  could  not  be  brought  without  making  all  the  intermediate  heirs  of 
entail  parties  to  it ;  and  that  if  laid  on  the  opposite  proposal,  the  summons  would  be 
at  once  thrown  out  of  Court.  But  the  defender  insisted  that  the  summons  should  be  in 
the  terms  proposed  by  him :  whereupon  the  pursuer  again  remonstrated,  and  intimated 
that  he  could  not  continue  to  take  charge  of  the  business,  if  the  summons  was  framed  in 
that  way ;  adding, 

"  I  should  be  wanting  in  the  duty  I  owe  to  you,  and  in  the  respect  I  owe  to  myself, 
were  I  to  sanction  proceedings  of  which  the  result  may,  and  in  all  probability  will,  be 
prejudicial  to  your  interest." 

In  the  same  letter,  the  pursuer  requested  that  the  defender  woiild  name  any  counsel 
he  wished  to  employ,  before  whom  he  should  lay  the  summons,  and  by  whose  advice  he 
would  be  regulated.  The  defender,  however,  would  not  consent  to  any  departure  from 
his  own  plan,  upon  which  Mr.  Shand  threw  up  the  employment ; — and  Mr.  Duff  having 
refused  to  pay  Uie  pursuer's  account,  an  action  was  brought ;  in  defence  against  which 
Mr.  Duff  pleaded — I.  That  he  only  employed  the  pursuer  to  raise  one  action ;  and,  II. 
That  by  throwing  up  the  employment,  the  pursuer  had  deprived  himself  of  his  claim  to 
payment.  Answered  by  Mr.  Shand, — I.  That  he  was  employed  to  reduce  the  deeds 
inferring  the  irritancy,  as  well  as  to  declare  that  irritancy ;  and  that  from  their  own 
nature,  as  well  as  from  their  being  directed  against  different  parties,  the  actions  could 
not  competently  be  blended. — II.  That  the  eraplojrment  which  he  accepted,  had  no 
reference  to  the  devolution  of  the  estate  on  the  defender's  son,  but  was  simply  for 
irritating  the  right  of  the  heir  in  possession ;  and  that  the  defender's  last  proposal  was 
absurd  and  incorajietent,  and  contrary  to  his  original  inatnictiona ;  and  that  while  the 
defender  insisted  upon  such  a  thing,  and  refused  to  be  regulated  by  the  advice  of 
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passengers  from  Edinburgh  to  Dalkeith,  and  in  presence  and  hearing  of  John  Gray, 
senior  partner  of  John  Gray  &  Son,  merchants,  Dalkeith ;  Alexander  Kuddiman,  clerk 
or  foreman  to  George  Mushat,  founder,  Dalkeith  ;  James  Pi'ingle,  meal-dealer,  Dalkeith  ; 
Richard  Dodds,  spirit  dealer,  Bridge-end,  Lugton,  Dalkeith,  and  William  Brown,  spirit 
dealer,  Dalkeith,  or  in  presence  and  hearing  of  one  or  other  of  the  said  persons,  the 
defen(ler  did  falsely  and  calumniously  say,  that  the  pursuer  had  stopt  payment  or  broke, 
and  John  Stephens,  Newmilns,  was  his  highest  creditor ;  or  did  falsely  and  calumniously 
use  or  utter  words  to  that  effect,  to  the  loss,  injury  and  damage  of  the  pursuer  1" 

The  case  having  gone  to  trial  on  the  5th  December — ^after  the  examination  of  several 
witnesses, 

Zjord  PreMent  (Hope)  said,  that  in  point  of  law,  there  was  no  difference  between 
the  person  who  invents  the  story,  and  him  who  recklessly  and  calumniously  repeats  it. 
That  it  was  the  undoubted  law  of  this  coimtry,  that  the  person  who  took  upon  himself 
to  propagate  a  report,  was  as  liable  in  damages  as  the  original  inventor,  and  that  it  was 
no  justification,  in  point  of  law,  to  say,  that  he  merely  repeated  it.  The  pursuer  was 
entitled  to  lay  hold  of  the  first  individual  to  whom  he  could  trace  the  report  which  had 
been  spread  injurious  to  his  credit. 

His  Lordship  therefore  charged  the  jury  to  find  for  the  pursuer.  The  jury  having 
retired,  returned  a  verdict  for  the  pursuer,  with  one  shilling  of  damages. 

The  defender  then  excepted  to  the  law  laid  down  by  the  presiding  Judge,  on  the 
following  grounds : — I.  That  unless  malice  were  proved,  it  was  a  good  justification  to 
prove  that  the  defender  merely  repeated  a  rumour  previously  existing. — II.  That,  in 
the  present  case,  the  issue  only  authorised  damages,  if  the  original  statements  were 
proved  to  have  been  made  by  the  defender,  and  not  if  he  merely  repeated  them  as  a 
nmiour.  The  defender  having  failed  to  tender  a  bill  of  exceptions  within  twenty  days 
from  the  date  of  the  verdict,  in  terms  of  the  statute,  the  case  became  final. 
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Watson  or  Sandeks,  &c.,  Pursuers. — Vean  of  Faculty  (Hope)  and 

Hobert  ThoToson, 

William  Dudgeon,  Defender. — Cuninghame  and  Brmordee, 

Mutual  Wall — Custom  of  Burgh — Evidence, — A  party  having  offered  to  prove  the 
particular  custom  of  a  burgh,  allowing  proprietors  of  a  mutual  wall  to  increase  at  will 
the  height  of  their  own  half,  without  consent  of  the  conterminous  proprietor — Held, 
that  the  custom  was  contrary  to  the  general  principles  of  law,  and  evidence  thereof 
inadmissible. 

The  pursuers  brought  an  action  to  have  it  found  and  declared,  that  a  certain  wall 
which  divided  their  property,  situated  in  Musselburgh,  from  that  of  the  defender,  was 
mutual,  and  that  the  defender  had  no  right  to  increase  the  height  of  the  same,  so  as  to 
block  up  the  windows  of  the  pursuers. 

The  defender  denied  the  allegation  of  the  pursuers,  and  maintained,  that  he  was 
sole  proprietor  of  the  wall  in  dispute,  and,  inter  alia,  pleaded — That,  even  supposing  he 
were  only  a  mutual  proprietor  of  the  said  wall,  yet  there  was  a  special  custom  or  usage 
in  the  burgh  of  Musselburgh  as  to  mutual  walls,  by  which,  in  the  absence  of  positive 
agreements,  or  declarations  in  the  title-<leeds,  it  was  understood  that  each  conterminous 
proprietor  was  entitled  to  build  on  his  own  Jialf  of  the  wall,  or  that  half  next  to  his 
own  property,  without  restriction  as  to  height,  and  without  the  consent  of,  or  even  in 
opposition  to  the  neighbouring  proprietor,  and  without  the  authority  of  the  magistrates 
of  the  burgh.  After  the  record  was  made  up,  the  case  was  sent  to  a  jury  on  issues, 
embracing  these  points, — whether  the  said  walls  had,  for  upwards  of  40  years,  or  for 
time  immemorial,  been  possessed  by  the  pursuers  and  defender  as  common  property  7 
&c.  In  the  course  of  the  trial,  Guninghame,  for  the  defender,  proposed  to  adduce 
witnesses  to  establish  the  custom  of  the  burgh.  Objected  by  the  Dean  of  Faculty — 
Even  admitting  such  a  local  custom  to  exist,  it  cannot  be  pleaded  against  the  general 
rules  of  law,  and  therefore  a  proof  of  such  is  incompetent. 
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Ijord  Justice-Clerk  ruled,  that  such  a  usage  as  that  founded  on  by  the  defender,  was 
contrary  to  the  general  principles  of  law,  and  that  evidence  of  such  was  inadmissible. 

The  pursuers  had  a  verdict. 
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John  Shand,  W.S.,  Pursuer. — Dean  of  Faculty  {Hope),  W.  Bell. 

H.  D.  Duff,  Defender. — A.  Murray. 

Affeni  and  Clieni. — An  agent  having  been  employed  to  conduct  an  action — Held,  that 
he  is  entitled  to  payment  of  his  account,  although  he  may  have  done  some  things  not 
expressly  ordered  by  his  client. — Opinion  expressed,  that  an  agent  is  entitled,  and 
boimd  to  use  his  professional  discretion  in  conducting  proceedings  for  a  client. 

Mr.  Duff  of  Muirtown,  in  Inverness-shire,  whose  children  are  remote  substitute-heirs 
of  entail  of  the  Culloden  estates,  employed  John  Shand,  W.S.,  to  raise  an  action  of 
declarator  of  irritancy  against  the  present  heir  of  entail,  and  for  reducing  the  deeds 
alleged  to  infer  the  irritancy.  The  pursuer  accepted  of  this  employment ;  and  having 
made  the  necessary  searches  at  the  records,  prepared  a  memoried  to  be  laid  before 
counsel,  of  which  he  advised  the  defender.  Mr.  Duff,  however,  positively  refused  to 
allow  coimsel  to  be  employed,  and  requested  the  pursuer  to  prepare  the  simimons 
himself,  and  send  it  to  him  for  revisal.  The  pursuer  accordingly  prepared  itoo  summonses 
— ^the  one  directed  against  the  heir  of  entail  in  possession,  for  declaring  the  irritancy  of 
his  right,  and  the  other  against  him,  and  the  parties  in  whose  favour  the  deeds,  said  to 
infer  the  irritancy,  were  granted — and  wrote  the  defender, 

*'I  think  it  greatly  better  to  keep  the  two  actions  distinct^  and,  indeed,  I  am  of 
opinion  that  it  would  not  be  correct  or  regular  to  blend  them  in  one  action." 

Mr.  Duff  revised  and  returned  the  summons  of  declarator,  but  retained  the  summons 
of  reduction  till  the  other  one  should  be  executed.  After  this,  a  long  correspondence 
ensued  between  the  parties,  relative  to  certain  alterations  which  the  defender  wished  to  be 
made  on  the  summons  of  declarator,  and  which  the  pursuer  for  some  time  was  disposed  to 
adopt.  At  last,  the  defender  insisted  upon  an  alteration,  the  effect  of  which,  in  addition 
to  a  demand  of  declarator  of  the  irritancy  of  the  right  of  the  heir  in  possession, 
appeared  to  be,  to  have  it  foiuid  that  the  estate  should  belong  to  Mr.  Duff's  own  son. 
llie  pursuer  remonstrated  against  this  alteration,  upon  various  grounds,  particularly  that 
such  [288]  an  action  could  not  be  brought  without  making  all  the  intermediate  heirs  of 
entail  parties  to  it ;  and  that  if  laid  on  the  opposite  proposal,  the  summons  would  be 
at  once  thrown  out  of  Ck>iurt.  But  the  defender  insisted  that  the  summons  should  be  in 
the  terms  proposed  by  him :  whereupon  the  pursuer  again  remonstrated,  and  intimated 
that  he  could  not  continue  to  take  charge  of  the  business,  if  the  summons  was  framed  in 
that  way ;  adding, 

"  I  should  be  wanting  in  the  duty  I  owe  to  you,  and  in  the  respect  I  owe  to  myself, 
were  I  to  sanction  proceedings  of  which  the  result  may,  and  in  cdl  probability  will,  be 
prejudicial  to  your  interest." 

In  the  same  letter,  the  pursuer  requested  that  the  defender  would  name  any  counsel 
he  wished  to  employ,  before  whom  he  should  lay  the  summons,  and  by  whose  advice  he 
would  be  regulated.  The  defender,  however,  would  not  consent  to  any  departure  from 
his  own  plan,  upon  which  Mr.  Shand  threw  up  the  employment ; — and  Mr.  Duff  having 
refused  to  pay  Uie  pursuer's  account,  an  action  was  brought ;  in  defence  against  which 
Mr.  Duff  pleaded — I.  That  he  only  employed  the  pursuer  to  raise  one  action ;  and,  II. 
That  by  throwing  up  the  employment,  the  pursuer  had  deprived  himself  of  his  claim  to 
payment.  Answered  by  Mr.  Shand, — I.  That  he  was  employed  to  reduce  the  deeds 
inferring  the  irritancy,  as  well  as  to  declare  that  irritancy ;  and  that  from  their  own 
nature,  as  well  as  from  their  being  directed  against  different  parties,  the  actions  could 
not  competently  be  blended. — II.  That  the  employment  which  he  accepted,  had  no 
reference  to  the  devolution  of  the  estate  on  the  defender's  son,  but  was  simply  for 
irritating  the  right  of  the  heir  in  possession ;  and  that  the  defender's  last  proposal  was 
absurd  and  incompetent,  and  contrary  to  his  original  instructions ;  and  that  while  the 
defender  insisted  upon  such  a  thing,  and  refused  to  be  regiUated  by  the  advice  of 
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Mr.  Maeqtteen. — We  wish  to  retain  the  lease,  and  reform  the  agreement,  my  Lord. 

Lord  Chancellor. — But  suppose  you  were  told  that  the  law  of  Scotland  has  a  defect, 
whicli  prevents  your  getting  the  agreement  reformed,  and  that  you  must  either  take  all 
or  none — that  you  must  either  have  the  lease  as  it  is,  or  none, — had  not  you  rather  have 
the  lease  as  it  is,  and  pay  the  L.11  rent?  I  do  not  talk  of  the  question  of  costs,  that  is 
quite  another  question ;  but  suppose  you  were  at  the  beginning  of  the  cause,  and  no 
costs  had  been  incurred,  would  not  you  rather  have  the  lease,  paying  the  additional  L.11 
for  it,  than  not  have  it  ? 

Mr.  Macqueen. — Undoubtedly,  my  Lord. 

Lord  Ghaneellor, — Then,  I  think,  you  really  had  better  not  have  gone  to  law, — ^you 
ought  to  have  been  better  advised. 

Mr,  Macqueen. — I  had  nothing  to  do  with  it  upon  that  occasion,  my  Lord, 

Lord  Chancellor. — No,  of  course  not ;  you  are  only  the  agent  here. 

Mr.  Macqueen. — The  lease  is  long,  my  Lord ;  and  though  the  sum  is  small,  it  will 
amount  to  a  good  deal. 

Lord  Chancellor, — ^What  is  the  length  of  the  term  1 

Mr.  Macqueen. — It  is  twenty-one  years,  I  think,  my  Lord. 

Lord  Ghaneellor. — It  would  be  about  L.220.  Then  you  would  not  be  very  well 
satisfied  by  being  told  you  were  to  be  let  loose,  for  that  the  landlord  is  not  boimd  to  let 
you  have  the  lease  now.     You  have  been  in  possession  all  the  time  ? 

Mr.  Macqueen. — Yes,  my  Lord, 

Lord  Ghaneellor. — You  have  been  in  possession  under  the  agreement,  of  course  1 

Mr,  Macqueen. — Yes,  my  Lord. 

Lord  Chancellor. — How  many  years  has  the  lease  to  run  ? 

Mr.  Macqueen. — I  think,  thirteen  years. 

Lord  Chancellor. — ^Then,  if  the  lease  is  not  implemented,  and  the  other  party  refuse 
to  make  abatement,  what  would  be  tlie  consequence,  supposing  it  is  all  clear  as  to  the 
remaining  thirteen  years  ?  what  is  to  be  done  as  to  the  time  past ;  for  the  consideration 
is,  what  is  due  ? — for  the  other  party  conclude  not  only  for  implementing,  but  for  the 
rent — the  question  is,  what  is  to  be  paid  1  I  wish  you  would  consider  between  yourselves 
what  can  be  done.     Mr.  Spottiswoode,  do  you  wish  to  keep  the  tenant  to  his  lease  t 

Mr,  Spottiswoode. — I  believe  so,  my  Lord. 

Lord  Ghaneellor. — I  think  you  are  probably  well  advised,  if  he  is  a  good  tenant ; 
that  is  what  I  should  advise  every  landlord  to  do,  who  has  a  good  tenant.  It  is  not  so 
easy  to  get  a  good  tenant,  as  some  persons  may  think.  I  should  think  you  had  better 
give  up  the  L.11,  and  retain  him. 

Mr.  Macqueen. — ^We  have  made  very  extensive  improvements. 

Lord  Chancellor. — ^That^  of  course,  would  induce  you  to  wish  to  retain  the  premises. 
Now,  Mr.  Spottiswoode,  I  should  think  you  ought  not  to  have  any  objection  to  return 
the  L,ll, — what  signifies  the  L.11. 

Mr.  Spottiswoode. — It  does  not  signify  to  me,  my  Lord ;  but  whether  it  signifies  to 
my  client,  I  cannot  say. 

Lord  Chancellor. — It  cannot  signify  to  your  client. 

Mr.  Spottiswoode. — ^I  had  rather  answer  for  myself  than  for  him. 

Lord  Chanceilor. — But  I  think  you  had  better  consider  it>  and  particularly  with 
reference  to  the  kind  suggestion  of  the  Court,  of  a  third  action.  I  should  think  you 
must  have  had  litigation  enough  for  such  a  cause.     I  know  what  you  would  do  yourself. 

Mr.  Macqueen. — Your  Lordships  seem  to  be  clear  that  the  judgment  in  the  first 
action  must  be  reversed. 

Lord  Chancellor. — Certainly,  it  must  be ;  I  never  had  any  doubt  about  that ;  the 
only  point  on  which  I  have  been  in  correspondence  with  the  learned  Judges  of  the 
Court  below,  was,  whether  we  could  not^  by  the  Scotch  law,  do  that  which  we  could  in 
the  Court  of  Chancery,  where  it  is  clear  that  if  a  party  brought  a  bill,  calling  for  a 
specific  performance,  or,  atlopting  the  term  used  in  Scotland,  insisting  on  its  being 
implemented,  it  would  be  refonued ;  and  then,  so  being  reformed,  would  be  carried  into 
eifect.  It  is  clear  that  the  justice  of  the  case  requires  that  this  should  be  reformed,  and 
I  want  to  find  the  means  of  doing  it ;  for  it  will  be  of  no  benefit  to  either  party  to  send 
it  back.  I  have  just  thrown  out  what  occurs  to  me ;  and  I  wish  you  could  come  to  an 
understanding,  to  avoid  the  horror  of  sending  it  back  to  a  third  action.  If  this  issue 
had  been  tried  at  first,  we  should  never  have  had  this  trouble ;  but  the  Court  of  Session 
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began  at  the  wrong  end  of  this  case,  and  assumed  facts  which  the  Jurj  have  since 
negatived.  If  this  issue  had  been  tried  at  first,  there  would  have  been  an  end  to 
the  case. 

Lord  Wynford. — I  should  think  the  best  course  would  be  to  let  it  stand  over,  that 
the  parties  may  see  whether  they  cannot  come  to  some  understanding  u}K)n  it. 

Lord  Chancellor, — My  Lords,  my  noble  and  learned  friend  has  suggested  what,  I 
really  think,  is  the  soundest  mode  of  proceeding  here,  and  which  will  close  what  I  have 
to  say,  by  proposing  to  your  Lordships  to  adopt ;  but  that  the  case  may  be  distinctly 
understood,  I  will  address  a  few  observations  to  your  Lordships  upon  it,  and  will 
commence  them  by  a  statement  shortly  of  what  the  case  is.  I  am  glad  my  noble  and 
learned  friend  happens  to  be  present  to  hear  that.  He  was  not  upon  the  argument.  A 
person  of  the  name  of  Balmer  had  taken  a  farm  from  Mr.  Hogarth  in  Hilton,  and  he 
had  taken  it  under  conditions  of  lease — the  lease  not  being  actually  executed ;  but  the 
following  agreement  was  sigiled  by  both  parties :  **  That  the  parties  oblige  themselves  to 
enter  into,  and  subscribe  a  formal  lease,  founded  on  the  above  conditions,  and  contain- 
ing all  the  usual  and  necessary  clauses,  with  all  convenient  speed."  Now,  the  conditions 
were  to  pay  the  rent  of  1^532  sterling  at  Whitsimday  and  Martinmas,  for  nineteen 
years,  with  the  usual  covenants.  So  far,  there  would  have  been  no  difiiciilty ;  but  this 
agreement  was  found,  when  further  inquired  into,  to  have  been  concluded  upon  the 
credit  and  faith  of  certain  articles  which  were  made  public — certain  representations  which 
were  made  on  the  subject-matter  of  these  articles — and  they  represented  that  the  acreage 
here,  for  which  the  L.532  rent  was  to  be  paid,  consisted  of  three  hundred  and  thirty- 
three  acres  or  thereby,  meaning  thereabouts ;  and  upon  calculating,  it  is  found,  and,  no 
doubt,  that  is  a  fact  in  the  cause  on  which  the  Jury  appear  to  have  very  justly  gone, 
that  Uiree  hundred  and  thirty-three  acres,  being  calculated  at  32s.  per  acre,  come  to 
L532,  with  just  the  fraction  of  16s.  over,  so  that  it  is  quite  clear,  or  very  natural  to 
suppose,  that  it  was  on  the  footing  of  32s.  an  acre  that  the  bargain  was  made ;  and  I 
wUl  shew  your  Lordships  that  the  Jury  have  so  found.  It  appears  that  they  rejected 
the  16s.  and  took  the  pounds.  Now,  in  consequence  of  the  tenant  conceiving  that  there 
were,  as  he  says,  fifteen  acres  deficient,  he  refused  to  pay  rent,  and  refused  to-— what 
they  call  in  ScoUand — implement  the  lease ;  that  is,  to  make  a  specific  performance,  by 
signing  a  lease  of  nineteen  years.  One  only  regrets  that,  on  the  objection  being  made, 
it  was  not  ascertained  which  of  the  parties  was  right,  and  an  allowance  made  for  the 
deficiency,  if  any  was  found  to  exist.  Whether  it  had  got  into  the  hands  of  any  persons 
who  cared  more  about  acres  of  parchment  than  acres  of  land,  I  know  not,  nor  does  it 
now  matter,  but  one  party  was  advised  to  hold  out,  and  the  other  party  to  hold  on ;  and 
the  party  holding  on  was  advised  to  bring  an  action  against  the  other,  and  that  action 
was  brought  in  &e  nature,  first,  of  an  action  for  rent  in  arrear,  to  the  amount  of  L.266, 
upon  the  footing  of  L.333  a-year,  and — what  we  should  call  a  bill  in  equity  for  a 
specific  performance — a  bill  for  implementing  this  agreement,  which,  one  should 
have  thought,  ought  to  be  subject  to  all  the  incidents  to  which  a  bill  for  a 
specific  performance  is  subject.  Now,  my  Lords,  upon  this  part  of  the  case,  the 
fact  is  very  material ;  for  the  statement  of  the  defender  is  denied,  and  that  is  to  be 
found  in  the  pleas  of  the  parties.  The  pursuer  says  that  **the  allegations  of  the 
defender,  that  it  was  upon  the  faith  of  the  measurement,  or  any  representations 
regarding  it^  that  he  was  induced  to  enter  into  the  transactions,  are  wholly  xmtrue ; " — ^he 
[397]  does  not  give  up  the  point,  but  he  affirms  the  measurement  to  be,  in  his  opinion,  and  to 
the  best  of  his  knowledge,  correct.  "  Mr.  Hogarth  had  no  cause  to  doubt  the  accuracy 
of  the  measurement  alluded  to,  but  he  refused  to  make  that  a  subject  of  guarantee  on 
his  part)  or  to  uphold  any  measiu*ement."  He  does  not  attach  any  doubt  to  the  accuracy 
of  his  measurement,  but  the  principal  point  he  makes  is,  that  the  amount  of  acreage  had 
nothing  to  do  with  the  rent  offered,  which  is  one  of  the  points  raised  afterwards  in  the 
second  action,  together  with  the  questions,  whether  the  measurement  was  accurate  or 
not,  and  whetJier  the  representations  were  correct  and  true,  or  not ; — he  says,  however, 
that  he  is  entitled  to  hold  the  tenant  to  the  strict  performance  of  his  agreement.  Now, 
my  Lords,  I  cannot  but  regret  that  the  Coiuii  did  not,  immediately  upon  this,  order  the 
issue  of  fact  to  be  tried ;  for  if  they  had  sent  the  issue  to  be  tried,  which  was  after- 
wards tried,  I  hold  that  it  would  have  been  utterly  impossible  that  they  should  pro- 
nounce the  interlocutor  which  they  did  afterwards  pronounce,  which  is  this :  "  That  the 
written  obligation  of  lease,  signed  by  the  parties,  and  upon  which  the  defender  received. 
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and  now  has  possession   of  the  farm  of  Hiltonhill — ^binds  the  defender  to  pay  for 
the    farm    of  Hiltonhill,   as    presently   possessed    by   Mr.    George  Bell  Popplewell, 
the   yearly   rent  of  L.532   sterling,   without  any  reference  to  the  number  of  acres 
contained  in   the  farm,   or  any   warrandice  of  its   extent:    Finds,   that  while  this 
obligation  stands  unreduced,  the  defender  is  bound  to  pay  rent  accordingly,  and  cannot 
claim  a  deduction  from  the  same,  on  the  ground  that  the  extent  of  the  farm  has  been 
found  to  be  less  than  was  understood,  any  more  than  the  pursuer  could  have  claimed  an 
addition  to  the  rent,  on  the  ground  that  the  extent  had  turned  out  to  be  greater  than 
was  imderstood :  Finds  no  sufficient  allegation  of  fraud  on  the  part  of  the  pursuer  or  his 
agent,  to  warrant  sisting  this  action,  in  whole  or  in  part,  in  order  to  give  time  for  an 
action  of  reduction ;  Rejiels  the  defences,  and  decerns  in  terms  of  the  libel."    Now,  my 
Lords,  I  agree  there  is  no  evidence  of  a  warrandice  or  warranty  ;  but  there  is  an  aver- 
ment of  a  representation,  which  amoimts  in  legal  effect  to  the  same  thing — the  repre- 
sentation by  which  a  man  guarantees  whatever  he  represents — ^but  there  is  no  evidence 
of  a  warranty  :  so  far  they  are  right  literally,  but  not  substantially ;  but  it  is  perfectly 
established,  that  there  was  no  ground  for  the  Court  denying  that  first  proposition  of  fact^ 
that  the  average  was  out  of  the  question,  for  that  was  just  one  of  the  things  asserted  on 
the  one  part  and  denied  on  the  other.     One  party  says,  I  took  it  at  32s.  an  acre — the 
other  says,  you  took  it  at  a  certain  sum,  whether  it  was  one  quantity  or  another, — ^there 
is  an  issue  directed  upon  that ;  and  that  is  just  what  I  have  had  occasion  to  complain  of 
in  half  a  dozen  cases.     Before  that,  the  learned  judges  assumed  the  fact,  insteail  of 
sending  it  to  be  tried — which  fact,  being  so  assumed,  decided  the  question  one  way,  and 
pronounced  the  judgment  I  have  read  to  your  Lordships.     It  is,  I  say,  rather  unfortunate, 
that  the  Court  should  have  done  that ;  but  it  is  still  more  unfortunate,  that  having,  in 
the  next  cause,  ordered  the  issues  to  be  tried,  and  the  Jury  having  found  the  fact  the 
other  way,  the  learned  Judges  (for  whom  I  entertain  the  highest  possible  respect,  but 
which  does  not  prevent  my  observing  upon  this  fact,  the  Jury  finding  that  to  be  true 
which  is  not  proved  in  the  first  cause,  but  is  one  of  the  matters  in  dispute ;  namely, 
that  acreage  had  nothing  to  do  %vith  the  matter)  repel  the  defences,  and  decern  in  terms 
of  the  libel ;  that  is,  they  order  the  tenant  to  pay  the  full  rent  of  L.532,  declaring,  that 
the  acreage  did  not  enter  into  the  agreement,  and  that  he  had  boimd  himself,  at  all 
events,  to  pay  a  certain  rent  for  the  farm ;  and  also,  that  he  is  bound  to  implement — 
tliat  is,  execute  the  lease  upon  those  terms,  without  reference  to  that  which  is  stated  on 
the  one  side  or  the  other.     That  is  the  substance  of  the  decerning  in  terms  of  the  libel, 
which,  as  I  stated,  was  brought  for  rent  in  arrear,  and  the  specific  performance  of  the 
agreement  in  the  nature  of  a  suit  in  equity.     This,  my  Lords,  is  the  decision  of  the 
Court  in  the  first  action ;  and  a  hint  having  been  thrown  out  in  that  interlocutor  I  have 
just  read  to  your  Lordships,  that  while  the  obligation  is  unreduced ;  that  is,  while  it 
stands  without  any  attempt  to  set  it  aside,  it  is  binding  on  the  party ; — that  operates  as 
a  suggestion  to  the  party  failing  in  the  first  action ;  and  he  proceeds  in  this  second  stage 
of  litigation,  and  institutes  a  second  action,  which  is  an  action  of  reduction  and  improba- 
tion.     That  sets  forth  the  agreement,  and  requires  that  it  shall  be  reduced,  proceeding  on 
all  the  groimds  on  which,  as  your  Lordships  know,  reduction  is  always  prayed — foi^ry 
being  one,  another  erasure  in  subsianticUibiiSj  and  interlineation,  and  so  on,  being  inserted, 
which  are  put  in  as  matter  of  course,  but  which  mean  nothing ;  and  then,  coming  nearer 
to  that  which  is  the  real  question,  proceeding  on  the  ground  of  the  farm  being  let  to  him 
"  at  a  rent  of  L.532,  being  at  the  rent  of  328.  per  acre,  supposing  the  number  of  acres  to 
be  three  hxmdred  and  thirty-three,  as  specified,  minua  16s.  upon  the  whole  rent ;"  and, 
therefore,  claiming  upon  that  ground  principally,  that  the  lease  should  be  reduced ;  or  in 
the  alternative,  at  aU  events,  "  that  it  should  be  found  and  declared,  that  he  was  entitled 
to  have  a  deduction  at  the  rate  of  32s.  per  acre  for  every  acre  below  the  quantity  of 
three  hundred  and  thirty-three  acres,  as  specified  and  set  forth  in  the  advertisement," 
whatever  it  might  be,  which  is  like  tendering  an  issue  upon  that  fact,  and  clainung  tliat, 
in  the  proportion  of  the  deficiency,  he  shoxdd  have  a  deduction.     Your  Lordships  see 
this  is  an  alternative  summons,  claiming  to  have  it  absolutely  reduced,  or  if  that  could 
not  be  given  to  him,  an  allowance  for  the  shortcoming  which  he  alleges,  and  a  deduction 
in  proportion  ;  and  that  the  lease  should  be  executed  according  to  the  real  terms  of  the 
agreement,  which  is  the  reasonable  course.     The  Court  having  held  in  the  first  action, 
that  he  was  bound  to  pay  the  whole  rent,  and  to  execute  the  lease  while  the  agreement 
stood  imreduced,  he  brought  this  suit  in  order  to  set  aside  this  obligation  altogether,  and 
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get  rid  of  the  first  judgment  which  had  heen  pronounced  against  him,  on  tlie  ground,  says  the 
judgment,  of  the  obligation  standing  unreduced ; — he  prays  in  the  alternative,  that  the  lease 
may  be  executed  on  the  real  terms  which  he  agreed  to,  namely,  32s.  per  acre,  with  an 
abatement  for  the  eight,  ten,  or  fifteen  acres,  found  to  be  shortcoming.  My  Lords,  upon 
this  second  action  coming  before  the  Court,  an  issue  is  immediately  directed,  and  most 
properly  so ;  but  I  feel  it  to  be  my  duty  to  call  your  Lordships'  attention  to  the  terms 
in  which  that  issue  is  framed.  The  issue  is  in  these  words  :  "  Whether  the  said  farm 
consisted  of  three  hundred  and  eighteen  acres  or  thereby  1 "  that  is  thereabout — that  is 
taking  it  at  fifteen  shorty — "  and  whether  the  defenders,  or  either  of  them,  did  falsely 
and  fraudulently  represent  the  said  farm  as  consisting  of  three  hundred  and  thirty-three 
acres  or  thereby  ?  and  whether  the  said  Robert  Balmer  was,  by  the  said  fraudulent " — 
leaving  out  "false" — "representation,  induced  to  ofifer  the  said  sum  of  L.532  as  rent  for 
the  same  1 "  My  Lords,  I  always  make  it  a  point,  when  I  see  these  pleadings — and  that 
which  forms  a  most  material  branch,  these  issues — ^brought  before  this  House,  to  make 
what  observations  occur  to  me,  upon  the  frame  of  those  issues,  for  the  purpose  of  im- 
ploring the  learned  persons  at  the  head  of  that  Court,  and  the  practitioners  in  that  Court, 
to  attend  a  little  more  correctly  to  that  which  is  the  very  essence  in  all  Jury  trials,  and 
without  which  Jury  trial,  as  has  been  said  on  another  ground,  is  a  curse  and  not  a 
blessing.  My  Lord  Tenterden,  who  happened  to  come  in  one  day  just  when  I  was 
making  an  observation  upon  this  subject,  concurred,  by  stating,  that  without  an  attention  to 
this.  Jury  trials  would  be  of  no  benefit  at  all — the  noble  and  learned  Lord  feeling  the 
absolute  necessity  of  distinct,  accurate,  and  strict  pleading,  in  the  frame  of  the  issue. 
I  feel  it  to  be  my  duty,  under  these  circumstances,  to  make  some  observations  upon  the 
most  incorrect,  and  slovenly,  and  unworkmanlike  issue,  which  was  framed  in  this  case. 
If  a  person  has,  in  a  legal  proceeding,  to  ask  another  a  question,  common  sense  and 
justice  requires  that  he  should  propose  his  question  in  such  a  way  as  to  admit  of  the 
answer,  yes  or  no,  and  to  take  care  that  he  asked  one  question,  and  did  not  confoimd 
two  questions  together.  Suppose  I  were  to  say,  "  Is  A.  B.  a  fool  and  a  knave  ? "  and 
that  I  want  to  know  whether  he  is  both  a  fool  and  a  knave,  it  is  very  fit  I  should  so  put 
that  question,  because  that  may  be  answered  yes  or  no ;  but,  if  I  want  to  know  whether  he 
is  either  a  fool  or  a  knave,  I  must  put  two  questions,  first j  whether  he  is  a  fool  ?  and, 
secondly,  whether  he  is  a  knave  ?  or,  thirdly^  if  I  want  to  know  whether  he  is  lK)th  fool 
and  knave  ?  I  must  put  that  question,  but  that  which  I  have  pointed  out  is  not  done 
here.  The  Court  directed  the  Jury,  and  under  that  direction  the  Jury  returned  a  find- 
ing, applying  quite  as  much  to  the  real  question  as  could  be  expected.  It  is  quite  clear, 
that  they  take  a  distinction  between  false  and  fraudulent,  which  is  not  a  very  inijwrtant 
one  in  point  of  diction  ;  [S96]  but  I  understand  the  distinction  intended  lietwcen  that 
which  is  false  and  that  which  is  fraudulent — false  is  not  exactly  the  word  ;  for  the  word 
false,  in  common  parlance,  is  much  more  frequently  applied  to  a  wilful  than  an  erroneous 
representation ;  but  still  they  use  that  word,  and  it  is  a  logical  use  of  it.  Mathemati- 
cians and  philosophers  speak  of  a  false  proposition ;  but  it  appears  to  me  quite  manifest 
that  this  ought  not  to  have  been  a  limiping  question,  whether  or  not  the  representation 
was  false  and  fraudulent,  as  that  can  be  answered  only  in  case  it  was  both  false  and 
fraudulent ;  but  that  does  not  raise  the  question  which  they  mean  to  raise,  whether  it 
was  xmtrue  ?  They  put  the  question, — "  Whether  the  said  defenders,  or  either  of  tliem, 
did  falsely  and  fraudulently  represent."  Then,  my  Lords,  I  make  another  objection  to 
this  imworkmanlike  question,  and  it  is  this; — having  used  the  two  words  false  and 
fraudulent  in  the  first  part  of  it,  it  is  quite  clear  that  either  they  were  right  or  wrong  in 
using  them ;  but  whether  they  were  right  or  wrong,  at  all  events  they  ought  to  have 
continued  the  use  of  them,  but  they  do  not — on  the  contrary,  they  say,  "  and  whether 
the  said  Robert  Balmer  was,  by  the  said  fraudulent  representation,  induced  to  offer," 
leaving  out  the  word  "  false."  Now,  the  omission  of  this  word  in  the  framing  of  this 
question,  in  the  first  place,  tends  to  raise  a  very  keen  doubt  in  the  mind  of  any  practi- 
tioner, or  Juror,  or  any  Judge  who  may  be  called  to  direct  upon  it,  as  to  the  meaning  of 
the  first  part  of  it ;  for  it  seems  to  be  more  than  prolmble,  that  false  was  tautologous  in 
the  first  instance,  inasmuch  as  it  is  omitted  in  the  second ;  and  one  is  induced  to  inquire, 
whether  they  did  not  confine  themselves  to  the  idea  of  an  mitrue  representation.  It 
'  could  not  be  fraudulent  without  being  false,  but  it  might  be  false  without  being 
fraudulent ;  therefore,  the  omission  of  this  must  raise  a  very  keen  doubt  in  the  mind  of 
any  person  who  reads  it,  whether  false  is  not  mere  surplusage,  and  whether  false  is  not 
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that  which  the>  Court  had  iii  its  view — it  l>ccaiiie  very  ih>ubtful  whether  the  »Jury  Yiad  a 
right  to  try  any  one  point,  but  the  jxjint  of  fraud.     If  that  was  what  was  intended,  it 
would  have  been  much  better  to  have  omitted  the  first  part,  because  then  it  would 
have  enahled  the  Court  to  ask  the  Jury  distinctly,  whether  the  untrue  statement — the 
discrepancy  between  the  fact  and  the  story  tohl — was  the  consequence  of  fraud,  and   to 
be  certain  that  the  answer  was  intended  to  apply  to  the  second  head  of  falsehood,  in  the 
distinct  and  definite  sense  signified  in  the  question.     Now,  the  first  observation  that  I 
would  make  upon  this,  is,  upon  the  omission  of  the  word  fraudulent.     This  is  not  like 
an  issue  out  of  the  Court  of  Chancery,  where  the  Court  are  to  be  ordered  to  indorse  any 
matter  which  may  be  found,  but  it  is  a  strict  issue  of  law,  binding  upon  the  parties, 
consequently  the  Jury  had  no  right  to  answer  any  question,  except  that  which  was  put. 
It  is  a  most  unfortunate  error,  when  a  party  does  not  say  that  which  he  means  to  say, 
but  does  say  that  which  he  does  not  mean  to  say.     Now,  the  question  that  was  asked 
the  Jury  was,  not  that  which  the  Court  intended  to  ask.     They  meant  to  ask  whether 
the  misrepresentation — the  untrue  statement,  without  the  least  regard  to  whether  it  was 
fraudxdent  or  not, — caused  the  offer  to  be  made.     Now,  what  have  they  asked  ?     They 
have  asked  whether  fraudulent  misrepresentation  caused  the  offer  to  l3e  made,  but  tliey 
cannot  strictly  answer  any  other  question ;  and  if  they  answered  that  in  the  negative, 
that  there  was  no  fraud,  then  they  would  have  left  the  cause  untried ;  because  it  might 
have  been  perfectly  true,  after  that  question  had  been  put  and  answered,  that  the  fact  of  a 
misrepresentation  might  still  remain  imdecided,  for  it  might  be  perfectly  true,  that  a  false 
representation  had  been  made,  and  that  had  been  the  cause  of  the  offer  being  made — so 
that  they  intending,  in  the  Jird  place,  to  ask  whether  there  was  any  misrepresentation 
untrue  in  itself? — fondly,  whether,  if  untrue,  it  was  fraudulent? — thirdly,  whether,  if 
either  fraudulent  or  untrue,  it  caused  the  offer  to  be  made  ?     They  asked,  in  the  first 
place,  the  question,  whether  it  was  false  and  fraudulent, — not  sidficiently  indicating 
what  they  meant  by  the  words  they  used ;  and,  secondly,  whether  the  fraudulent  repre- 
sentation caused  the  offer  ? — which  was  also  wrong.     Now,  I  do  not  think  a  much  more 
important  miscarriage  could  happen  in  any  case,  than  that  the  Court,  meaning  to  inquire 
on  one  point,  should  frame  that  issue,  so  that  unless  another  event  took  place,  neiUier 
could  be  tried  by  the  Jury.     Now,  the  other  event  I  contemplate,  is,  what  no  Court 
ought  to  contemplate,  namely, — that  the  Judge  and  Jury  try  the  cause  by  another  issue 
that  is  not  sent;  and  that  is  just  the  event  which  has  happened  here.     The  issue  sent 
down  has  not  been  tried,  but  another  issue  has  been  tried  in  the  most  singular  way  in 
the  world — the  Judge  and  Jurymen  have  tried  another  issue ;  for  your  Lordships  w^ill 
be  much  surprised  to  hear  tlie  answers  to  these  questions  they  answer.     They  answer  a 
question  which  is  never  put :    First,  they  find  "  the  farm  of  Hiltonhill  to  consist  of  the 
numljer  of  acres  as  laid  down  in  Mr.  Blackadder's  plan ; "  that  is  an  answer  to  the  first 
question  in  the  issue.     The  second  and  third  are  not  answers  to  the  questions  put — 
"  that  the  defenders  did  falsely,  but  not  fraudulently,  represent  the  number  of  acres. 
That  by  such  false  representation,  the  deceased  Robert  Balmer  was  induced  to  offer  the 
slump  rent  of  L.532."     Now,  there  was  no  question  as  to  false  representation  singly,  but 
as  to  the  two  jointly.      They  have  answered  tliat,  as  if  there  were   two  questions 
separately  put ; — they  have  found  the  affirmative  of  falsehood,  and  negatived  the  fraud  ; 
and  that  is  very  valuable  in  the  cause.     The  third  is  a  question  never  put  at  all,  whether 
coiyointly  or  separately — instead  of  this,  the  third  ouglit  to  have  been,  whether  he  was 
induced,  by  such  false  or  fraudulent  representations,  to  make  the  offer.     They  state  tliat 
by  such  false  representation,  he  was  induced — which  is  no  question  put — "  that  by  such 
false  representation,  the  deceased  Robert  Balmer  was  induced  to  offer  the  slump  rent  of 
L.532," — so  that  your  Lordships  find  that  the  wrong  questions  having  been  put,  the 
right  questions  have  been  supposed  to  be  put,  and  have  been  answered  no  doubt ;  but 
one  cannot  help  remarking,  that  this  is  a  slovenly,  unworkmanlike,  and  indeed  a  very 
perilous  mode,  wluch  gives  parties  no  remedy ;  for  the  trial  which  may  succeed  one  day, 
is  with  another  much  more  Ukely  not  to  succeed,  from  the  improper  framing  of  the  issue. 
The  Court  is  ousted  of  its  jurisdiction  altogether,  and  behmd  the  backs  of  the  party — 
because  this  may  be  done  in  inviium  of  one  party,  without  the  power  of  going  to  the  Cotui; 
— ^a  new  issue  is  tried  quite  different  from  that  which  w^as  settled,  and  from  which  there 
might  have  been  an  appeal  from  the  Lord  Ordinary  to  the  Court.     Now,  my  Lords,  let 
us  see  what  is  the  substance  of  this  finding :  First,  there  is  that  which  is  inconsistent 
with  the  first  judgment,  namely,  a  finding  in  express  terms,  that  there  was  a  misrepre- 
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sentation  of  iinix>rtant  matter,  and  it  is  that  misrepresentation  that  caused  the  contract 
to  be  made ;  consequently,  it  in  wild  and  extravagant  to  suj>iK)8e,  tliat  if  the  Court  of 
Stsssion,  in  the  first  instance,  had  had  possession  of  this  material  fact,  they  could  liave 
ordered  the  party  to  execute  an  agreement  he  never  had  made ;  for  this  is  a  Court  of 
equity  as  well  as  of  law,  and  it  uniformly  enters  into  the  consideration  of  matters  of 
equity,  and  it  could  not  equitably  have  ordered  a  specific  performance.  But  then  the 
amount  of  this  finding  is,  that  there  was  a  false  representation,  though  of  an  innocent 
nature,  of  the  number  of  acres,  and  which  number  of  acres,  so  wrongly  represented, 
induced  the  tenant  to  offer  a  rent  of  L.532.  Taking  those  facts  together  (and  the  argu- 
ment used  before  the  Jury,  is  the  argument  in  the  simimons)  it  is  perfectly  clear,  and 
that  appears  to  have  been  admitted  in  the  Court  below,  that  the  Jury  gave  their  o]>inion 
as  if  there  were  an  acreage — that  it  was  328.  an  acre ;  because  otherwise,  the  representa- 
tion of  the  number  of  acres  could  not  be  combined  as  it  is  in  the  answer  to  the  third 
question.  They  say  that  he,  Balmer,  offered  L.532,  in  respect  of  tliree  hundred  and 
thirty-three  acres,  which  amounts  to  32s.  an  acre,  with  a  fraction  of  only  16s.  Now, 
my  Lords,  this  case  comes  back  to  the  Court,  and  then  the  Lord  Ordinary, 
to  my  very  great  surprise,  reduces  the  lease,  and  puts  an  end  entirely  to  the 
contract,  but  he  assoilzies  the  defenders  in  expenses;  therefore  he  reduces  the  lease 
in  consequence  of  the  finding  of  the  Jury.  He  says,  the  lease  was  entered  into 
through  a  false  representation ;  but  there  is  no  fraud — there  is  no  force ;  but  it  turns 
out  that  there  are  eight  acres  short,  making  a  difference  of  L.11  in  the  rent;  and 
therefore  (though  fraud  is  positively  negatived),  says  he,  I  will  set  aside  this  lease, 
/undiius,  as  if  there  had  been  fraud,  force,  fear,  or  any  such  cause  of  objection. 
I  confess,  my  Lords,  the  conclusion  to  which  the  learned  Judge  came,  perfectly 
astonished  me.  I  cannot  help  expressing  my  extreme  astonishment,  how  any  learned 
Judge  could  think  that,  without  any  fraud — ^nay,  fraud  being  completely  negatived 
— an  error  of  eight  acres  in  three  hundred  and  thirty-three  acres,  and  L.11  in 
[399]  L.532,  was  sufiicient,  as  if  there  had  l)een  a  forgery  or  fabrication  of  an  agree- 
ment, to  set  it  aside.  This  was  then  brought  before  the  Court  of  Session,  and  the 
Court  of  Session,  which  I  am  not  much  surprised  at,  reversed  that  interlocutor,  and 
directed  that  the  defender  should  be  assoilzied  from  the  conclusions  of  the  libel,  and 
refused  to  reduce  the  lease,  on  the  ground  of  the  action  not  concluding  for  reduction  on 
the  head  of  error — thus  adhering  to  the  former  interlocutor,  which  ordered  the  iwirties 
to  execute  a  lease,  in  terms  not  according  to  the  real  meaning  of  the  parties — ^a  fact 
which  the  finding  of  the  Jury  had  established.  Now,  my  Lords,  those  two  points, 
arising,  first,  in  the  action  for  implementing  the  specific  performance ;  and  secondly,  in 
the  action  of  reduction,  are,  on  the  present  occasion,  brought  before  us,  and  have  been 
argued  before  your  Lordships;  and  the^r«/  difficulty  which  occurs  (as  it  is  perfectly 
clear  that  it  is  impossible  to  support  either  of  those  judgments),  is,  how  they  are  to  be 
altered.  It  is  clear  that  a  bargain  was  supposed  to  be  made,  which  has  not  been  made ; 
but  then  it  is  said  there  are  two  objections,  and  upon  which  the  Court  proceeded — one 
of  them  is  stated  in  the  interlocutor,  and  the  other  is  stated  in  the  pleadings.  It  is  said 
in  the  first  place,  that  fraud  is  negatived,  and  that  fraud  is  the  ground  of  the  medium 
conclttdendi  of  the  action ;  and  that  as  fraud  is  negatived,  the  summons  falls  entirely, — 
that  there  is  no  distinct  and  separate  allegation  of  innocent  misrepresentation.  Now  the 
first  answer  I  feel  it  proper  to  make  to  that,  is,  that  I  do  not  imderstand  how  the  Court 
of  Session  can  say,  that  where  they  have  sent  an  issue  to  a  Jury,  which  inquires 
whether  it  was  false  as  well  as  fraudident,  and  where  the  Jury  have  found  a  verdict 
that  the  representation  was  false,  and  negatived  fraud — ^if  they  are  correct  in  their  last 
interlocutor,  that  must  have  been  an  issue  without  the  cause — it  must  have  been  a 
finding  of  the  Jury, — an  issue  not  before  the  Court.  If  the  learned  Judges  say,  there 
is  not  an  allegation  of  error  in  the  summons — ^nothing  but  an  allegation  of  fraud  in  the 
summons — but  on  the  question,  what  are  we  to  say  as  to  the  finding  of  the  Jury  :  That 
leads  to  the  question,  whether  there  should  not  be  a  reforming  of  that  issue,  which 
called  upon  them  to  find  with  respect  to  falsehood  as  well  as  fraud.  It  is  true  it  was 
so  illogically  put ;  and  a  Jury  have  found  the  one,  and  negatived  the  other,  and  their 
verdict  stands  unimpeachable; — there  has  been  no  motion  to  amend,  nor  any  motion 
for  a  new  trial.  No  party  has  complained  that  that  verdict  was  on  a  matter  which  was 
not  in  question,  any  more  tlian  the  point  raised  in  Slielley's  case  was  in  question  in  the 
Court  of  Session, — if  the  Judges  are  right  in  their  opinion,  that  there  is  no  valid 
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objection  if  there  is  no  fraud.     But,  my  Lonls,  the  secrmd  objection  I  have  to  that  is, 
that  there  is  sufficient  here,  independently  of  any  collusive  and  fraudulent  intent; 
because  it  says,  that  "  the  said  conditions  of  lease,  or  at  aU  events  the  first  article,  clause, 
or  condition  thereof,  being  so  reduced  or  improven,  it  ought  and  should  be  found  and 
declared  by  our  said  Lords,  that  our  said  lovite  is  entitled  to  have  a  deduction ; "  that 
is,  in  order  that  the  number  of  acres  may  be  reduced ;  and  it  does  not  go  upon  the  mere 
ground  of  fraud,  any  more  than  what  I  am  just  about  to  read  to  your  Lordshij^s,  in 
which  he  says,  "  that  the  number  of  acres,  as  set  forth  in  the  advertisement  before 
mentioned,  was  erroneous,  and  that  there  was  a  deficiency  of  acres  to  the  niunber  of 
15."     That  is  coupled  with  a  charge  against  Hogarth,  he  being  said  to  be  cognizant  of 
that  being  the  fact  at  the  time  he  made  the  agreement ;  but  on  examining  into  the  case 
with  regard  to  that,  and  conferring  with  the  learned  Judges,  who  stickle  very  much  for 
the  principles  of  this  decision ;  nevertheless,  they  hold  that,  independent  of  any  specific, 
abstract,  and  separate  allegation  of  error  without  fraud,  the  general  allegation  of  error 
will  include  the  minor  as  every  major  does,  and  that  if  I  allege  fraudulent  representation 
against  any  person,  that  is  sufficient  to  support  a  finding  of  innocent  misrepresentation  ; 
that  is  to  say,  in  the  language  of  this  issue,  falsehood  without  fraud.     I  think  that  is 
the  common  sense  of  the  matter ;  and  if  it  turns  out  to  be  sustainable  in  practice,  1 
think  it  is  clearly  sufficient  in  fact,  and  that  fraud  is  not  nece-ssarily  of  course  included 
in  misrepresentation,  though  misrepresentation  is  of  course  included  in  the  fraud ;  and 
your  Lordships  observe,  that  the  verdict  of  the  Jury  can  only  stand  upon  that  ground, 
and  so  the  Judges  have  permitted  it  to  stand ;  and  according  to  the  opinion  of  those 
learned  Judges,  with  whom  I  have  corresponded,  there  is  no  objection  to  allowing  the 
summons  to  be  held  as  an  allegation  of  fraud ;    but  that  the  fraud  not  having  been 
proved,  but  only  the  minor  circumstance  of  misrepresentation,  independent  of  fraud, 
every  relief  could  be  given  which  might  have  been  given,  if  there  had  been  a  specific 
allegation  of  misrepresentation  without  fraud.     It  was  very  much  argued  at  your  Lord- 
ships' bar,  that  this  meant  fraud  from  beginning  to  end, — that  it  meant  fraud  and 
nothing  else.     I  am  of  opinion  that  is  not  the  fact.     It  happens  in  these  cases,  that 
fraud  is  always  alleged  as  a  matter  of  course ;  and  whenever  fraud  is  alleged,  the  King's 
Advocate  is  always  made  a  party, — ^so  are  erasures — so  is  interlineation  always  alleged  ; 
— the  parties  have  not,  in  such  cases,  the  slightest  intention  of  persisting  in  them ;  and 
so,  with  respect  to  the  formal  allegations  of  fraud,  that  we  may  take  it  therefore  as  if  it 
was  charged  to  be  erroneous,  without  fraud.     If,  then,  a  party  has  an  action  brought 
against  him,  calling  upon  him  to  implement  a  contract,  and  he  satisfies  the  Jury  or  the 
Court  that  there  was  a  misrepresentation,  one  question  which  arises  is,  whether  he  is  to 
be  bound  to  perform  that  contract,  as  if  there  had  been  no  misrepresentation.     The 
other  question  is,  whether,  instead  of  that,  I  have  not  a  right  to  call  upon  him  to  per- 
form the  contract,  which  he  really  did  mean  to  make, — ^namely,  one  made  consistent 
with  the  facts  of  the  case.     Now,  with  reference  to  the  first  question,  I  cannot  conceive 
a  state  of  things,  in  which  a  person  shall  be  able  to  go  into  a  court  of  law  or  a  court 
of  equity,  and  shall  compel  mc  to  perform  a  contract,  which  it  is  clear  I  never  meant  to 
make,  while,  at  the  same  time,  I  am  perfectly  willing  to  perform  the  contract  I  have 
made.    On  the  other  hand,  the  law  is  peculiarly  jealous  of  the  actio  quanti  minoris.    If  we 
liken  this  case  to  that,  it  can  only  be  on  the  supposition  that  the  defender,  the  tenant, 
was  the  plaintiff,  which  he  is  in  the  second  action,  wherein  he  claims  that  relief ;  but 
they  are  equally  jealous  of  such  a  defence  to  an  action  on  the  jmrt  of  the  landlord ;  and 
I  understand,  that  if  an  action  is  brought  to  implement  an  agi'eement,  the  leaning 
against  that  species  of  defence  is  so  strong,  that  they  conceive  they  must  either  dismiss 
the  action,  and  not  compel  the  performance  of  the  contract  at  all,  on  the  ground  that  it 
is  falsely  and  erroneously  made,  or  decree  an  implement,  that  they  must  either  entirely 
reduce  it,  or  give  the  party  the  full  benefit  of  the  contract,  and  turn  the  tenant  out  of 
Court,  without  any  remedy  against  the  misrepresentation.     There  is  a  strong  leaning  of 
certain  persons  I  have  consulted  to  that  effect.     But  on  reconsidering  the  case  on  the 
argument,  in  regard  to  erroneous  misrepresentation,  they  have  come  to  this  conclusion, 
that  though  the  Court  cannot  compel  the  deduction,  yet  they  may  pronounce  a  decree, 
which  amounts  to  the  same  thing  as  reforming  the  contract :  That  they,  upon  the  land- 
lord in  this  case  bringing  the  action  to  compel  the  tenant  to  take  the  lease,  say,  we  will 
not  compel  him  to  take  the  lease  here  stated,  on  account  of  the  misrepresentation, 
though  not  fraudulent ;  but  we  wiU  make  him  take  such  a  lease  as  he  meant  to  bind 
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himself  to  take ;  that  \a  to  say,  really  and  truly  we  will  reform  the  lease,  and  make  him 
take  that,  if  you  please  to  enforce  it, — ^but  we  cannot  compel  you,  the  pursuer  (and 
there  is  probably  in  that,  something  in  analogy  to  our  own  proceedings),  to  allow  the 
defender  to  take  that  lease.     You  the  pursuer  have  an  option  either  of  taking  nothing 
at  all  by  your  suit — no  performance  at  all — or  you  must  take  it  reformed  according  to 
the  justice  of  the  case :  That  is  the  simi  and  substance,  and  the  result  of  the  principles 
for  which  those  learned  persons,  to  whom  I  refer,  contend ;  and  they  say  we  are  of 
opinion,  that  we  cannot  allow  a  person  to  come  into  Ck)urt,  in  the  situation  of  this 
tenant,  and  call  for  a  declaratory  aflmnatory  conclusion,  saying,  I  hold  my  contract,  and 
will  not  give  up  the  lease ;  but  I  insist  on  having  it  reformed,  and  restored  to  what  it 
wag  originally.     I  know  not  that  that  is  very  wrong,  where  the  tenant  is  the  pursuer, 
and  brings  his  landlord  into  Ck)urt.     My  Lords,  this  case,  under  these  circumstances,  is 
one  in  which  one  cannot  but  lament  the  situation  in  which  the  parties  stand.     The 
matter  in  dispute  is  the  rent  of  eight  acres  for  thirteen  years.     The  expense  incurred  in 
litigation,  is  far  beyond  the  amount  in  issue ;   and  one  shoxild  deeply  regret,  if  the 
parties  should  be  induced  to  adopt  the  intimation  thrown  out  by  the  Court,  so  plainly, 
that  it  is  impossible  to  shut  one's  eyes  to  it,  that  there  has  not  been  litigation  enough 
about  this ;  and  that,  to  present  the  question  for  determination,  they  ought  to  have  re- 
[lOO]  -course  immediately  to  another  action.     I  do  not  wholly  concur  with  the  learned 
Judges  in  that  opinion,  or  in  the  recommendation :  "  The  Lords  having  advised  the 
cause,  and  heard  counsel  for  the  jjarties," — ^now,  here  is  this  extraordinary  recommenda- 
tion— "  Alter  the  interlocutor  " — as  I  have  stated — "  Sustain  the  defences,  in  respect 
that  the  action  does  not  conclude  for  reduction  on  the  head  of  error,  reserving  to  the 
pursuer  to  bring  a  competent  action,  if  so  advised  " — that  is,  they  are  not  satisfied  with 
the  first  and  second,  and  so  they  say,  go  away  and  bring  a  third,  in  which,  mind  you 
ay  nothing  about  fraud — confine  yoiu-self  to  a  direct  allegation  of  error,  avoiding  fraud ; 
—we  have  a  verdict  finding  innocent  error ;  but  that  not  being  alleged,  we  cannot  act 
upon  it.     My  Lords,  I  would  most  strongly  dissuade  the  parties  from  bringing  another 
action.     I  wish  they  had  not  brought  so  many ; — it  would  have  been  infinitely  better 
for  either  party  to  have  given  up  edtogether,  or  for  both  parties  to  have  met  together, 
and  each  taken  a  sheU  and  taken  out  the  oyster  and  given  it  to  the  lawyers,  than  for 
them  to  have  engaged  in  all  this  litigation  for  j£ll,  for  thirteen  years; — they  had  better 
have  saved  all  their  costs,  and  agreed  to  give  the  £11  a-year  to  the  poor  of  the  parish, 
than  to  have  gone  to  law  about  it.     They  have  spent  cJready  in  extra  costs,  greatly 
beyond  the  amount ;  and  they  have  also  spent  money  here,  which  they  never  can  get ; 
for  if  this  decree  Ls  altered  in  the  matter  appealed  from,  there  can  be  no  costs ;  and  if  it 
is  not  altered,  the  costs  will  amount  to  much  more  than  the  value  at  stake.     My  Lords, 
having  made  these  observations,  I  will   conclude,  by  expressing  my  anxious  wish  to 
prevent  the  cause  going  farther.     I  have  thrown  out  what  is  my  opinion,  with  a  view 
of  strongly  urging  upon  the  parties  to  stop  all  proceedings  in  the  case,  and  to  reform 
the  contract.     After  the  facts  which  have  appeared,  it  is  clear  that  the  landlord  should 
be  satisfied  with  it,  deducting  the  L.11   per  annum,  and  that  he  should  immediately 
implement  the  lease ;  and  if  they  cannot  come  to  an  agreement  on  that  footing, — ^if  the 
landlord  holds  out  on  a  strict  right  to  take  back  his  farm,  if  the  lease,  as  tendered,  is 
not  implemented, — I  would,  on  the  other  hand,  suggest  to  the  defender  to  pay  him  the 
Lll,  rather  than  to  run  the  risk  of  losing  his  farm,  with  his  improvements  upon  it.     I 
would  recommend  to  them  to  meet  each  other  half  way,  and  to  come,  u|)on  the  matter 
of  costs,  to  some  understanding,  by  which  they  may  have  all  the  benefit  which  they 
could  have  from  a  judgment^  if  a  tliird  action  were  brought.     I  would  recommend  to 
each  of  them  to  accede  to  any  terms  which  are  not  unreasonable,  in  order  to  avoid  that 
litigation  to  which  they  may  be  subjected,  with    the    reconmiendation  of    the  Court 
ataring  them  in  the  face.     Adopting  the  suggestion  of  my  noble  and  learned  friend,  and 
having  thrown  out  what  I  have  done,  I  would  now  move  your  Lordships  that  the 
farther  consideration  of  this  case  be  postponed  sine  die. 

Lord  Wynford. — My  Lords,  not  having  had  the  advantage  of  hearing  this  cause 
argued,  I  shall  address  your  Lordships  very  shortly  upon  this  occasion ;  but  I  feel  it  my 
duty  to  imite  in  saying,  that  it  is  of  great  importance  that  issues  should  be  framed  in 
that  way  in  which  they  can  distinctly  obtain  the  facts.  Having  read  through  the  papers 
in  this  cause,  I  do  most  fully  agree  with  my  noble  and  learned  friend  on  the  woolsack, 
that  from  the  very  loose  manner  in  which  these  issues  are 'framed,  that  is  impossible ; 
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and  that  being  so,  I  have  thought  it  right  to  add  my  feeble  voice  to  the  recommenda- 
tion to  the  Court  below,  that  greater  attention  should  be  paid  to  those  issues.  It  is 
different  in  England,  notwithstanding  the  fact  that  issues  are  drawn  by  the  counsel,  and 
the  Court  never  interfere ;  but  in  Scotland,  the  learned  Judges  frame  the  issues  to  be 
presented  to  the  Jury  Court,  adverting  to  the  facts  which  it  is  necessary  should  be 
referred  to  that  Court  for  decision — ^notwithstanding  this  fact,  the  issues  are  framed 
more  loosely  in  Scotland  than  in  England.  In  the  issues  in  the  present  case,  there  is, 
unquestionably,  a  material  defect.  I  agree  to  every  thing  my  noble  and  learned  friend 
has  stated  upon  that  subject ;  but  the  most  important  fact  is,  that  when  the  Court  had 
made  a  slip,  the  Jury  have  answered  that,  in  effect,  which  was  the  real  question  before 
the  Court,  and  stated  a  fact  they  were  not  desired  to  state.  Your  Lordships,  who  are 
conversant  with  the  letting  of  farms  in  this  country,  know  that  they  are  not  in  general 
taken  by  the  acreage, — that  the  rent  is  not  apportioned  by  the  acre.  We  know 
perfectly  well  that  agricultural  tenants  do  not  take  farms  by  the  acre,  but  calculate  the 
quantity  of  stock  that  the  farm  will  carry,  and  the  various  facilities  it  has  in  rendering 
a  return — that  however  must  depend  upon  the  nature  of  the  agreement  between  the 
parties,  and  that  must  be  carefully  adverted  to,  in  order  to  ascertain  whether  there  is, 
or  not,  any  objection  to  this  lease ;  and  that  question  ought  to  have  been  distinctly  put 
to  the  Jury.  Was  it  the  intention  to  pay  so  much  a  year,  or  to  take  the  farm,  accord- 
ing to  the  expression  used,  at  a  slump  value  ?  But  that  question  was  never  put  to  tlie 
Jury.  They  have  run  before  the  Court,  and  answered  it,  but  not  in  the  regular  way  in 
which  it  ought  to  be  answered.  My  Lords,  I  entirely  agree  with  my  noble  and  learned 
friend,  in  his  observations  as  to  further  litigation.  In  the  state  in  which  this  cause  is, 
God  forbid  there  should  be  any  more  expense  incurred.  One  cannot  help  calling  to 
mind  a  couplet  applying  to  foimer  times,  in  our  own  coimtry,  which  seems  not 
inapplicable — 

"  Causes  are  traversed,  but  so  httle  known, 
That  he  who  loses  is  but  first  undone." 

I  am  afraid  this  is  much  more  the  case  north  of  the  Tweed  than  here.  I  have  had 
occasion  to  perceive  the  difficidty  experienced  in  many  cases,  from  the  framing  of  the 
issues ;  and  I  would  unite  in  calling  the  attention  of  the  learned  Judges  to  this  subject, 
at  the  same  time,  no  man  can  feel  more  respect  for  the  learned  Judges  of  the  Court 
below  than  I  do;  but  the  framing  these  issues  is  comparatively  new  to  them — they 
have  not  had  the  experience  in  framing  those  issues  for  trials  before  the  Jury,  which 
we  have — and  they  are,  therefore,  hardly  aware  of  all  the  difficulties.  I  trust  they  will 
feel  the  necessity  of  having  the  questions  distinctly  put,  so  that  they  may  elicit  clearly 
the  facts  necessary  to  the  justice  of  the  case. 

Lord  Chancellor. — My  Lords,  I  cannot  help  saying,  that  I  am  much  gratified  with 
the  observations  of  my  noble  and  learned  friend,  which  fall  with  great  weight  from 
him ;  for  no  person  has  had  more  experience  in  the  course  of  his  professional  life  than 
my  noble  and  learned  friend.  It  is  not  that  we  assume  any  superiority  over  the  learned 
Judges  in  the  Courts  in  Scotland.  We  should  be  very  inferior,  if,  in  the  difference  of 
our  circumstances,  these  things  did  not  strike  us ;  for  we  have  had  much  more  experi- 
ence of  Jury  trials  than  they  have.  As  my  noble  and  learned  friend  says,  the  Jury 
have  answered  the  real  question ;  but  then  there  is  this  other  consequence,  that  the 
Jury  have  not  answered  it  in  the  direct  and  explicit  way  they  would  have  done,  if  the 
question  had  been  distinctly  put — and  it  was  great  matter  of  contention  whether  it  was 
properly  answered  or  not. 

Mr.  Macqueen. — ^I  submit,  my  Lord,  that  we  are  entitled  to  our  costs  in  the  Jury- 
case, — for  we  were  successful  there. 

Lord  Chancellor, — No ;  we  cannot  give  you  them  in  the  present  state  of  the  cause. 
I  think  you  ought  to  consider  that  about  costs,  for  neither  party  can  get  it  all  his  own 
way.     I  think  you  shoxild  give  up  costs  on  both  sides. 

Further  consideration  postponed  sine  die. 

The  parties,  adopting  the  suggestion  of  the  Lord  Chancellor,  subsequently  referred 
the  adjustment  of  the  quantum  of  deduction  to  which  Mr.  Balmer  was  entitled,  to  the 
mutual  counsel  in  the  cause.  And  it  has  been  determined  that  he  is  entitled  to  an 
abatement  of  rent,  correspojiding  to  the  deficiency  of  thirteen  and  a  half  acres  during 
the  currency  of  the  nineteen  years'  lease. 
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Appellant's  AutitorUicn, — Maclean  v,  McNeill,  23d  June  1757 ;  Mor.  14,164. 
Gordon  o.  Hughes,  15th  June  1815 ;  F.C.  Bligh's  Reports,  Vol.  L,  p.  287.  Gray  v. 
Hamilton,  23d  January  1801 ;  Mor.  App.  Sale,  No.  2.  Statute,  6  Geo.  IV.  c.  126, 
sects.  6,  10,  11. 

BesponderUs^  AtUhonties, — Stair,  IV.,  6,  21.  Gordon  v.  Hughes,  id  mtpra.  £rsk. 
III.,  1,  16;  III.,  3,  10.     Edwards  v.  M'Leys;  Cooper's  Reports.. 
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James  Ponton,  Pursuer. — Bucharum, 

John  Trottkr,  &c.,  Defenders. — For  the  Daughters  of  the  Marriage  and  the 
Trustees,  A.  E,  Manteith ;  for  George  Ponton,  Maidment, 

^  Marriage- Contract — ^^ Heirs  and  Bairns" — Trust-Deed — Parent  and  Child. — In  a 
marriage-contract,  in  which  no  mention  was  made  of  lands  in  possession  of  the  parties 
at  its  date,  it  having  been  provided  that  the  whole  heritages  and  money,  &c.  which 
might  be  conquest  or  acquired  during  the  marriage,  should  be  secured  to  the  spouses 
in  liferent,  and  the  "  heirs  and  bairns  "  "  in  fee ; "  and  the  husband  having  thereafter 
acquired  a  few  acres  of  ground,  and  executed  a  trust-deed,  in  which  he,  inter  alia, 
directed  K500  to  be  paid  to  each  of  his  two  daughters,  and  the  residue  of  his  property 
to  be  divided  equally  among  his  four  children — Held,  that  by  the  terms  "  heirs  and 
bairns  "  was  intended  the  whole  children  of  the  marriage,  among  whom  the  conquest, 
heritable  as  well  as  moveable,  was  to  be  divided  in  the  same  manner,  in  so  far  as  not 
otherwise  divided  by  the  father  under  his  general  powers  of  administration. 

George  Ponton  inherited,  as  heir  of  his  father,  three  or  four  acres  of  land,  in  the 
parish  of  Dalmeny,  and  county  of  Linlithgow,  together  with  a  certain  right  of  commonty 
thereto  peirtaining.  On  the  8th  February  1781,  he  entered  into  an  antenuptial  contract 
of  marriage  with  Jean  Currie,  which,  inter  alioj  provides,  that  the  husband,  in  considera- 
tion of  L.  100  of  tocher,  shall,  by  the  first  term  after  the  solemnisation  of  the  marriage, 
invest  said  tocher,  together  with  L.700  of  his  own,  on  good  security  for  annual-rent,  or 
on  land,  and  shall  take  the  rights  thereof  to  himself  and  wife,  and  the  longest  liver  in 
liferent,  and  to  **  the  heirs  and  bairns  "  of  the  marriage  in  fee ;  whom  failing,  the  L.700 
was  to  go  to  the  heirs,  executors,  and  assignees  of  the  husband,  and  the  L.  100  to  those 
of  the  wife.     The  contract  then  contains  this  clause  : 

"  And  whatever  lands,  heritages,  annual-rents,  sums  of  money,  goods,  and  gear,  moveable 
or  immoveable,  that  happens  to  be  conquest  or  acquired  by  the  said  promised  spouses,  or 
that  happens  to  fall  and  accresce  to  them,  or  any  of  them,  any  manner  of  way  during 
the  conlonuance  of  the  said  intended  marriage,  Uie  same  are  provided,  and  by  these 
presents  the  said  George  Ponton  binds  and  obliges  him,  and  his  foresaids,  to  provide  and 
secure  the  same  to  himself,  and  his  said  promised  spouse,  and  longest  liver  of  them  two, 
in  liferent^  during  all  the  days  of  their  lifetime,  and  to  the  heirs  and  bairns  of  the  said 
intended  marriage  in  fee ;  whom  failing,  to  fall  in  equal  division  betwixt  tlie  nearest 
heirs,  executors,  or  assignees  of  the  said  promised  spouses  at  the  death  of  the  longest 
liver  of  them  two:  With  provision  always,  that  in  case  the  said  Jean  Currie  shall 
happen  to  survive  her  said  husband,  and  that  there  shall  be  a  child  or  children  alive  at 
his  death ;  in.  that  case,  she  shall  be  bound  to  aliment,  clothe,  and  educate  the  said  child 
or  children,  suitable  to  their  degree,  till  they  shall  arrive  at  the  age  of  21  years 
complete." 

Of  this  marriage  there  were  four  children — two  sons,  James  and  George,  and  two 
daughters,  Alison  and  Jean.  In  December  1826,  George  Ponton  executed  a  trustKlis- 
position  and  settlement  in  favour  of  the  defenders,  whereby  he  conveyed  to  them  as 
trustees,  his  whole  property,  heritable  and  moveable,  which  should  belong  to  him  at  the 
time  of  his  death ;  and  in  particular,  four  acres  of  land  in  the  said  parish  of  Dalmeny, 

^  Though  the  parties  acquiesced  in  the  judgment  of  the  Lord  Ordinary,  it  has  been 
thought  right  to  record  the  learned  commentary  on  the  construction  of  marriage-con- 
tracts, contained  in  Lord  MoncreifF's  note. 
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immediately  tx>  the  east  of  Muirihali-loau ;  three  acret}  iii  said  parish,  called  Ravell>ank ; 
two  acres  of  Muirihall,  together  with  a  right  to  certain  j)ortions  of  the  commonty  of 
Muirihall.  This  comprehendeil  considerably  more  than  he  posvsessed  at  the  date  of  the 
marriage-contract.  The  trustees  were  instructed,  as  soon  as  convenient  after  his  death,  to 
convert  the  whole  subjects  conveyed  into  money,  and  to  pay — 1«<,  His  debts ;  2'/,  To 
invest  capital,  so  as  to-  secure  an  annuity  of  £60  per  annum  to  his  widow,  if  she  sur- 
vived him ;  3ci,  To  pay  all  legacies  which  the  truster  might  by  codicil  direct ;  Wi^  That 
as  he  had  already  made  large  advances  to  his  eldest  son  James  (the  pursuer),  and  aLso  to 
(xeorge  Ponton,  junior,  his  second  son,  the  trustees  should  pay  £500  to  each  of  his  two 
daughters,  and  their  heirs, — for  by  that  time  they  were  married ;  bth^  After  this,  the 
residue  of  the  estate,  and  likewise  the  capital  set  aside  for  the  widow's  annuity,  after 
her  decease,  was  to  be  divided  equally  among  the  four  children.  These  bequests,  in 
favour  of  his  children,  were  declared  to  be  in  full  of  all  legHim,  bairns'  part  of  gear, 
executry,  <fec.  whicli  they  could  demand  through  his  death,  or  that  of  flieir  mother. 
After  the  truster's  death,  the  eldest  son  brought  a  reduction  of  the  trust-deed,  and 
infeftment  thereon  of  the  trustees,  on  the  gromids  that  it  was  granted  a  non  habenie 
polesiateniy  and  in/ravdem  of  the  marriage-contract,  and  of  the  pursuer,  who,  being  the 
eldest  son,  had  AJui  crediti  vested  in  him  to  the  whole  heritage  conveyed,  which  had 
been  acquired  by  conquest  during  the  marriage.  In  defence,  it  was  maintained — ^That 
the  clause  in  the  contract  of  marriage,  providing  the  fee  of  the  subjects  to  the  "  heirs 
and  l)aims,"  did  not  vest  them  in  the  pursuer,  but  in  the  whole  children  of  the  marriage, 
subject  to  a  reasonable  power  of  division  in  the  father.  A  record  having  been  made  up, 
the  pursuer  plea<ied — I.  The  trust-deed  under  reduction,  so  far  as  regards  the  conquest 
during  the  marriage,  whether  heritage  or  moveables,  was  idtra  vires  of  the  granter,  and 
is  utterly  null  and  void,  in  respect  that  it  is  at  variance  with  Uie  previous  contract  of 
marriage,  and  was  granted  in  fravdem  of  the  ju»  crediti  vested  in  the  pursuer. — II. 
Under  a  just  construction  of  the  clause  of  conquest  containe<l  in  the  marriage-contract^ 
the  same  must  Ikj  interpreted  referenda  siTigida  singiUis,  and  be  held  to  vest  the  sole 
right  to  the  heritage  in  the  pursuer,  as  eldest  son  and  heir  of  the  marriage,  and  that 
to  the  moveables,  in  tlie  younger  children.  Answered  for  George  Ponton — I.  Although, 
under  the  contract  of  marriage,  the  pursuer  might  successfidly  challenge  any  gratiutous 
deed  executed  by  liis  deceaseil  father  in  violation  thereof,  still,  as  in  the  present  action 
of  reduction  and  declarator,  all  he  asks  (upon  the  trust-disposition  being  set  €iside)  is, 
that  the  right  to  the  fee  of  the  lands  and  heritages  of  his  said  father  should  be  declared 
to  belong  exclusively  to  himself — he  cannot,  under  the  action  as  liljelled,  go  beyond  that 
demand. — II.  The  heritable  property  in  dispute  l>eing,  by  the  marriage-contract, 
destined  to  the  heirs  of  concpiest  and  provision,  the  pursuer,  as  the  eldest  lawfid  son, 
and  heir  procreate  of  the  marriage,  caimot,  in  such  character,  claim  the  whole  or  any 
part  of  it. — III.  The  heritage,  to  wliich  the  late  Mr.  Ponton  succeeded  prior  to  his 
marriage,  not  being  compre-  [402]  -hended  under  the  marriage-contract,  the  pursuer,  so 
far  as  regards  it,  cannot  challenge  the  trust-deed. — IV.  A  clause  in  a  marriage-contract, 
ol)liging  the  i)arties'  contractors  to  take  all  conquest,  whether  real  or  personal,  to  the 
heirs  and  bairns  of  the  marriage  in  fee,  constitutes  all  bairns  of  the  marriage,  male  and 
female,  heirs-portioners. — V.  In  construing  the  various  clauses  of  a  marriage-contract, 
effect  must  invaria])ly  l>e  given  to  the  intentions  of  the  contracting  parties,  as  far  as 
can  consistently  and  fairly  be  gathered  from  the  terms  employed  in  framing  the  deed. 
And  if,  from  the  whole  tenor,  and  obvious  meaning  thereof,  the  intention  of  the  con- 
tracting imrties  is  clear  that  the  heirs  and  bairns  of  the  marriage  shall  succeed  equally 
to  all  e-state,  real  and  personal  of  the  granter, — even  the  family  heritage  would,  in  such 
cases,  fall  to  be  equally  divided  amongst  the  bairns  of  the  marriage. — ^VI.  In  the  present 
instance,  the  marriage-contract  proves  that  the  primary  object  of  the  contracting  }>arties 
WW*,  to  secure  a  money  provision  to  the  heirs  and  bairns  of  the  marriage ;  and  it  was 
next  agreed  that  the  aequirendd  should,  in  like  manner,  be  equally  divided  amongst 
the  whole  children.  In  following  out  this  avowed  intention  in  a  subsequent  and  sub- 
ordinate clause,  all  the  i)roperty  of  either  party,  whether  moveable  or  immoveable,  was, 
without  distinction,  classed  together,  to  be  distributed  amongst  the  whole  children,  in 
the  same  way  in  which  the  provision  of  money  fell  to  be  divided ; — thus  clearly  indicat- 
ing the  intention  of  the  granters,  that  all  the  children  should  share  equally. — ^VII. 
SupiHxsing  any  dubiety  to  exist  (which,  however,  appears  to  be  out  of  the  question)  as  to 
the  real  intention  of  the  parties,  the  studied  omission  of  the  heritage^  in  the  contract, 
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distinctly  proves  that  Mr.  Ponton  did  not  wiah  the  same  to  be  aubjeoted  to  its  operation, 
and  that  it  was  his  intention  that  it  should  descend  to  his  son  in  the  way  that  he  him- 
self got  it ;  an  object  which,  if  the  pursuer's  construction  be  sound,  he  could  have  more 
conveniently  insured,  by  inserting  it  in  the  marriage-contract. — VIII,  Mr.  Ponton  being 
obliged,  by  the  marriage-contract,  instantly  to  invest  the  money-provisions  upon  annual- 
rent — but  having  violated  that  obligation,  by  using  it  for  the  purposes  of  trade,  and 
having  thereby  increased  his  capital,  which  from  time  to  time  he  invested  in  the 
purchase  of  land — the  children  are  entitled  to   claim    the    land  thus   bought,  as  a 
turrogcUum  for  the  money-provisions  not  invested  in  terms  of  the  contract. — IX.  The 
defenders,  being  creditors  of  their  deceased  father  to  the  extent  of  the  money-provision, 
have  a  right  to  insist  that  the  same  shoidd  be  paid  to  them ;  and,  in  the  event  of  there 
being  no  personal  property  to  answer  the  claim,  that  the  heritage  be  sold  that  this  may 
he  done,  and  that  they  may  be  satisfied  in  full.     In  other  words,  the  pursuer  cannot 
take  the  lands,  without  paying  them  their  respective  provisions. — X.  As  the  children 
are  as  much  creditors,  in  reference  to  the  moveable  succession,  as  even,  according  to  the 
pursuer's  own  shewing,  he  is  in  so  far  as  regards  the  lands,  they  are  entitled  to  insist 
that  the  moveable  estate  should  not  be  exclusively  appropriated  to  pay  the  deceased's 
debts,  but  that  these  debts  must  equally  affect  the  lancl. — XL  That  the  conclusions  of 
count  and  reckoning,  as  directed  against  the  defender,  are  absurd  and  imfounded, — he 
never  having  been  in  possession  of,  and  never  having  had  it  in  his  power  to  intromit 
with  any  portion  of  his  father's  succession ;   and  therefore,  in  any  point  of  view,  this 
part  of  the  pursuer's  demand  must  fall  to  the  ground.     Answered  by  the  trustees — I, 
The  trust-deed  under  reduction  was  not  granted  in/raudem  of  any  provisions  in  favour 
of  the  pursuer,  contained  in  the  said  marriage-contract.     In  the  circumstances  of  the 
case,  the  clause  providing  the  fee  of  the  subjects  therein  mentioned,  to  the  heirs  and 
bairns  of  the  said  intended  marriage,  did  not  vest  these  subjects  in  the  pursuer,  as  eldest 
sou  of  the  marriage,  or  give  him  any  jua  erediti  to  them.      On  the  contrary,  it  vested 
the  right  in  the  whole  children  of  the  marriage,  subject  to  a  reasonable  power  of  division 
on  the  part  of  their  father :  It  was  therefore  i)erfectly  competent  for  George  Ponton  to 
execute  the  trust-deed  in  question,  by  which  nothing  has  been  done  in  fraudem  of  the 
pursuer's  rights  imder  the  marriage-contract,  or  in  contravention  of  any  provision  in  his 
fayour ;  and  effect  ought  to  be  given  to  his  intentions,  as  expressed  in  the  said  trust- 
deed. — II.  Even  supposing  the  trust-deed  had  been  liable  to  be  set  aside,  and  reduced  in 
so  far  as  regarded  the  subjects  comprehended  in  the  marriage-contract,  it  would  still  have 
been  perfectly  valid  and  effectual  in  regard  to  the  subjects  above-mentioned,  which  were 
not  comprehended  in  the  marriage-contract,  not  having  been  mentioned  in  it,  either 
directly  or  indirectly,  and  not  having  been  conquest  or  acquired  during  the  subsistence 
of  the  marriage. — III.  Even  assuming,  that,  as  to  the  subjects  comprehended  under  the 
terms  of  the  marriage-contract,  the  trustKieed  were  to  be  set  aside,  the  defenders,  Alison 
Haidie  and  Jean  Ponton,  would  be  entitled  to  draw  from  the  other  subjects  included  in 
the  trust-deed,  the  sum  of  £500  each,  which  their  father  appointed  to  be  paid  to  tliem, 
with  the  view  of  putting  them  on  an  equal  footing  with  their  brothers,  in  regard  to  their 
interests  imder  the  marriage-contract. 

Lord  Moncreif^  on  24th  January  1832,  pronounced  this  interlocutor : 
"The  Lord  Ordinary  having  considered  the  closed  record,  and  writs  produced,  and 
heard  parties'  procurators  thereon.  In  respect  that  the  provision  in  the  marriage- 
contract  founded  on,  does  not  relate  to  any  estate  in  land  in  possession  of  George 
Ponton  at  the  date  of  it,  but  is  merely  a  general  clause  providing  the  whole  conquests, 
or  *  whatever  lands,  heritages,  annual-rents,  sums  of  money,  goods  and  gear,  moveable 
*  or  immoveable,'  nught  happen  to  be  conquest  or  acquired  during  the  subsistence  of  the 
marriage ;  in  respect  that  the  present  question  relates  to  certain  small  parcels  of  land 
consisting  of  three  acres — ^two  acres,  and  a  very  minute  portion  of  a  commonty  ;  and  in 
respect  that  it  appears  plainly,  from  the  whole  scope  of  the  marriage-contract,  to  have 
been  the  intention  of  the  parties,  that  the  conquest,  whether  moveable  or  immoveable, 
should  be  divided  in  the  same  manner  among  the  whole  children  of  the  marriage,  except 
in  80  far  as  it  might  be  otherwise  divided  by  the  father  under  his  general  powers  of 
administration :  Sustains  the  defences ;  assoilzies  the  defenders,  and  decerns ;  reserving 
all  questions  with  regard  to  the  effect  of  the  trust-deed  in  other  respects :  Finds  no 
expenses  due  to  either  party. — Note. — The  Lord  Ordinary  would  be  extremely  sorry  to 
pronouce  any  judgment  which  niight  seem,  in  the  least  degree,  [403]  to  trench  on  the 
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principle  of  the  important  cases  of  Fairservice,  Jiine  17,  1789;  Dollar,  December  4, 
1792 ;  and  Duncan,  February  9,  1813.     But  he  is  of  opinion  that  the  present  case  stands 
quite  clear  of  those  decisions ;  and  that  to  decide  it  in  favour  of  the  pursuer,  would  be 
to  decide  upon  a  legal  refinement,  contrary  to  the  plain  meaning  of  the  parties  to  the 
deed.     In  the  case  of  Fairservice,  it  was  distinctly  admitted  in  argimient,  that  provisions 
of  conquest  to  "  heirs  and  bairns,"  must  be  interpreted  in  favour  of  all  the  children,  even 
though  some  part  of  the  property  should  consist  of  heritage.     The  Lord  Ordinary  must 
confess,  however,  that  he  should  think  it  a  very  difficult  question,  whether  this  rule 
could  be  adopted,  if  the  case  were  supposed,  of  the  father  having  succeeded  to,    or 
acquired  considerable  land  estate,  such  as  the  parties  could  not  reasonably  be  presumed 
to  intend  to  settle  contrary  to  the  ordinary  rules  of  succession.     But  where  there  is 
nothing  more  than  a  general  clause  of  conquest,  and  the  subjects  are  of  such  small 
extent  and  denomination,  as  in  the  present  case,  affording  no  ground  to  suppose  that  it 
could  be  intended  to  separate  that  property  from  the  rule  of  disposal  clearly  applicable 
both  to  the  special  provision  of  £700,  and  to  the  other  conquest,  it  appears  to  him,  that 
the  ordinary  effect  of  the  term  *  heirs,*  when  joined  with  *  bairns  *  or  *  children,'  must  be 
held  to  be  qualified  by  the  nature  and  object  of  the  provision.     A  distinction  has  been 
recognised  in  the  case  of  burgage  tenements ;  and  that  is  admitted  even  by  Lord  Pitfour, 
in  the  case  of  Wilson,  December  1,  1769,  as  reported  by  Lord  Hailes,  Vol.  I.,  p.  313. 
But  the  case  of  Dollar  shows,  that  this  does  not  depend  on  any  technical  peculiarity  in 
the  burgage  holding,  the  land  there  having  been  burgage,  but  having  consisted  of  sixty 
acres,  which  had  been  200  years  in  the  family.     It  depends  on  plain  presumptions  as  to 
the  intention  of  the  parties,  which  must  equally  apply  to  such  a  case  as  the  present.     In 
the  case  of  Fairservice,  again,  the  lands  were  of  small  value,  but  they  were  previously  in 
the  granter's  possession,  and  were  specially  disponed  with  precept  of  sasine.     The  case 
of  Wilson  above  mentioned,  is  of  great  importance.     The  principle  of  the  later  cases  was 
there  fully  recognised.     But,  although  the  provision  was  special,  of  a  land  estate  in 
actual  possession  of  the  granter,  the  destination  to  '  heirs '  and  *  bairns '  was  fotmd  to 
be  in  favour  of  all  the  children,  expressly  on  the  ground,  that^  by  the  conception  of  the 
clauses  of  the  contract,  and  particularly  by  a  clause  giving  the  power  of  division,  it 
appeared  that  the  provision  was  so  intended  by  the  parties.     Considering  this,  therefore, 
as  a  questio  voluntatis^  the  Lord  Ordinary  can  have  no  doubt  of  it.     It  appears  from  the 
trust-deed,  as  narrated  in  the  summons,  that  George  Ponton  actually  had  an  heritable 
subject  (four  acres  of  land),  which  he  had  inherited  from  his  father,  several  years  before 
the  date  of  the  contract.     That  subject  is  not  mentioned  in  the  contract  at  all,  and  is 
not  conveyed  by  it.     Then  there  is  an  obligation  to  lay  out  and  secure  £700  to  the 
*  heirs  and  bairns '  of  the  marriage,  and  that  either  on  personal  security  or  on  land. 
Certainly,  this  imported  an  equal  division  in  every  event.     Then  comes  the  conveyance 
of  conquest,  *  moveable  or  immoveable,' — property  which  had  no  existence  at  the  time, 
and  which  is  settled  in  the  very  same  terms.     It  is  possible,  certainly,  applieando 
singula  singulis,  to  give  heritage  to  the  heir,  and  moveables  to  all  the  children,  under 
the  clause.     But  the  question  is,  whether  this  would  be  consistent  with  the  obvious 
meaning  of  the  parties,  or  whether  it  is  a  construction,  which  is  so  necessary  upon  the 
legal  terms,  that  it  must  be  applied  in  all  cases  where  any  heritage  has  been  acquired. 
If  it  is  so,  it  is  not  easy  to  see  why  burgage  tenements,  or  heritable  bonds,  should  he. 
excepted,  or  how  the  decision  in  the  case  of  Wilson  could  be  justified.     There  is  a 
power  of  division  implied  in  all  such  cases,  whether  it  be  expressed  or  not ;   and  the 
actual  intention  seems  to  be  just  as  clear  in  this  case,  as  it  ever  coidd  be  in  any  other. 
It  is  remarkable,  that,  among  the  numerous  cases  on  the  subject,  there  is  no  example  of 
the  point  being  maintained  on  a  general  clause  of  conquest.     The  Lord  Ordinary  thinks, 
however,  that  there  is  sufficient  doubt  raised  by  the  terms  of  the  contract,  to  justify  the 
trial  of  the  question.     A  purchaser  would  have  raised  the  question,  as  in  some  of  the 
reported  cases." 

Defendei^s  Authorities. — Stair,  III.,  5,  sec.  52. — Irvine  v,  Mackitterich,  December 
1684.     Wilsons  v.  Wilson,  1st  December  1769 ;  Fac.  Coll. 
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No.  349.  IV.  Jurist  467.     26  May  1832.     Ist  Div. 

Margarbt  Fenton,  Pursuer. — Carlyle, 

Susanna  Scott  and  Others,  Defenders. — Christison. 

Alimeni. — ^Aliment  of  L.4  a-year  awarded,  of  consent,  to  a  widow,  out  of  the  property 
left  hy  her  hushand  to  an  only  child,  the  rent  of  which  was  admitted  by  the  child  to 
be  only  L.9  or  L.10  per  annum. 

James  Scott^  the  pursuer's  husband,  died  in  June  1824,  having  previously  executed 
a  tnist4eed,  conveying  his  whole  property  for  behoof  of  the  defender,  his  only  child. 
Having  made  no  provision  for  the  piusuer,  his  widow,  she  brought  the  present  action, 
concluding  for  L.10  per  annum,  or  such  other  sum  as  should  be  deemed  suitable,  in 
Dame  of  aliment  The  rent  of  the  property  was  stated  by  the  pursuer  to  be  L.19  per 
annum,  but  the  defender  alleged  that  it  did  not  exceed,  if  the  debts  due  by  her  father 
were  deducted,  above  L.9  or  L.10.  She  offered,  however,  to  pay  L.4  per  annum  to  the 
pursuer  as  aliment.     At  advising. 

Lord  President. — The  sum  offered,  is  as  much  as  we  could  give,  if  we  were  to  give 
any  sum  at  all  in  such  a  case. 

The  following  interlocutor  was  then  pronoimced ; 

"  The  Lords,  of  consent.  Find  the  defender  liable  to  the  pursuer  for  the  sum  of  L.4 
per  annum  of  aliment,  in  terms  of  the  offer  made  in  the  defences,  and  that  from  and 
after  the  date  of  citation  in  this  action,  payable  half-yearly  as  libelled,  and  decern — two 
words  delete  before  signing;  decern  also  for  L.2  of  expenses,  and  for  the  expense 
of  extract." 


No.  350.        IV.  Jurist  458.     26  May  1832.     2nd  Div.— -Lord  Medwyn. 

Christian  Stewart  or  Menzies,  &c.  Pursuers. — Skene  and  Fatton, 

John  Mbnzies,  Defender. — Dean  of  Facidty  (Hope)  and  Oeorge  Smythe, 

Aliment — Ulegitimaey, — Circwnstances  in  which  the  mother  of  two  children  who  was 
pursuing  an  action  of  declarator  of  marriage  against  the  proprietor  of  an  entailed 
estate,  from  which  he  only  received  L.200  a-year,  was  allowed  L.15  per  annum  for  the 
maintenance  of  each  of  her  children. 

The  pursuers  brought  an  action  of  declarator  of  legitimacy,  aliment,  &o.  against  the 
defender,  setting  forth — That  in  April  1825,  Christian  Stewart  entered  into  the  service 
of  the  defender,  at  his  residence  at  Duneaves,  as  his  housekeeper :  That  after  repeated 
solicitations  and  promises  of  marriage  on  the  part  of  the  defender,  they  lived  together  as 
husband  and  wife;  and  on  the  25th  March  1826,  the  defender  addressed  to  her  the 
following  holograph  letter  :— 

"DuNBAVKS,  2bth  March  1826. — Christy, — You  and  I  having  lived  together  as  man 
and  wife  for  some  time,  I  hereby  declare  you  to  be  my  lawful  wife,  in  the  event  of  a 
child  being  bom,  in  consequence  of  the  present  connexion  betwixt  us. — And  I  am, 
jour's  truly,  (Signed)    John  Menzies,  of  Chesthill." 

Catherine  Menzies  was  born  on  the  10th  June  1827,  and  John  Menzies,  junior,  on 
the  18th  November  1829,  during  the  subsistence  of  the  intercourse  between  the  defender 
and  their  mother.  The  summons,  inter  alia,  concluded,  that  Christian  Stewart  should 
he  declared  the  lawful  wife  of  the  defender,  and  Catherine  and  John  Menzies  his 
Intimate  children ;  and  in  case  of  non-adherence  or  refusal,  to  find  the  mother  entitled 
to  L600  a-year,  and  L.1000  for  by-gone  aliment  to  the  children.  In  defence,  it  w^as 
maintained — ^That  there  was  no  marriage  between  the  parties ;  and  that  the  letter 
founded  on  was,  with  the  pursuer's  knowledge,  written  to  her,  in  order  to  enable  the 
defender  to  break  off  an  engagement  of  marriage  under  which  he  was  with  a  young  lady 
of  his  own  rank.  A  minute  and  answers  were  then  lodged,  in  which  it  appeared  that 
the  defender  was  proprietor  of  the  entailed  estate  of  Chesthill,  the  rental  of  which  was 
LI 500  per  annimi,  but  so  burdened  with  annuities,  &c.  that  the  defender  had  conveyed 
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his  liferent  interest  to  trustees,  who  allowed  him  L.200  a-year.  The  pursuers  contended, 
that  L.25  per  annum  of  aliment  oi^ht,  in  the  circiunstances  of  the  case,  to  be  granted 
for  the  maintenance  of  each  of  the  children.  The  defender  maintained  that  L.  10  was 
sufficient. 

Lord  Medwyn,  on  16th  March  1832,  pronounced  this  interlocutor: 

"  In  respect  that  the  present  demand  cannot  be  supported  at  this  stage  of  the  process, 
as  a  claim  of  aliment  for  the  legitimate  children  of  the  defender,  and  that^  viewing  them 
as  illegitimate,  the  sum  offered  by  the  defender  seems  sufficient  in  the  circumstances  of 
the  case ;  therefore,  decerns  for  the  sum  of  ten  pounds  annually,  payable  half-yearly, 
per  advance,  commencing  at  Ist  September  last,  to  each  of  the  said  children,  CaUierine 
Menzies  and  John  Menzies,  with  a  fifth  part  more  of  each  half-yearly  payment  in  case 
of  failure ;  and  allows  this  decree  to  be  extracted,  ad  interim  ;  quoad  tUtrOj  appoints 
the  pursuers  to  give  in  a  condescendence  in  terms  of  the  Act  of  Parliament,  and  relative 
Act  of  Sederunt,  of  the  facts  they  sdlege  and  ofTer  to  prove  in  support  of  their  action,"  &c. 

The  pursuers  reclaimed,  and  pleaded — That  the  practice  of  the  Commissary  Court 
was  to  give  a  large  allowance,  in  cases  where  there  was,  as  here,  an  ex  facie  declaration 
of  man'iage ;  and  that  the  sum  allowed  by  the  Lord  Ordinary  was  too  small.  Answered 
— The  case  of  Saasen,  in  the  House  of  Lords,  settled  the  principle  which  must  decide 
this  case,  that  the  probability  of  the  pursuer  being  able  to  establish  a  marriage  was  not 
to  be  taken  into  account ;  and  that  before  a  marriage  was  made  out,  the  children  were 
only  entitled  to  be  alimented  as  illegitimate. 

The  Lord  Jtuiice-Clerk  was  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary 
was  right  in  principle.     He  would,  however,  agree  to  raise  the  aliment  to  L.15. 

The  Coiuii  then  pronounced  this  interlocutor : 

"  Find  that  the  aliment  to  each  of  the  pursuers,  Catherine  and  John  Menzies,  shall  be 
L.15 ;  and  as  to  the  period  when  the  payments  shall  be  held  to  commence.  Remit  to  the 
Lord  Ordinary  to  inquire  and  determine,  as  to  his  Lordship  shall  seem  just ;  Find  the 
pursuers  entitled  to  the  expense  of  this  reclaiming  note,  and  reserve  to  the  Lord 
Ordinary  all  other  claims  for  expenses  in  this  part  of  the  process,  and  remit  to  his  Lord- 
ship to  proceed  accordingly." 

DefendeT^s  Authorities, — Lothian  on  the  Practice  of  the  Commissary  Court.  Tliomas, 
January  1830.  Sassen,  affirmed  in  the  House  of  Lords,  23d  May  1826;  Shaw  and 
Wilson's  Reports,  Vol,  II.,  p.  309. 

[S.C.  10  S.  581.] 


No.  375.  IV.  Jurist  488.     9  June  1832.     1st  Div. 

Faculty  of  Advocates,  Pursuers. 

Rab,  Defender. 

Process, — No  pleading  can  be  received  not  signed  by  counsel. 

In  this  case  a  printed  note  had  been  given  in,  signed  by  Rae,  but  not  by  counsel. 
The  Lord  President  intimated  to  Mr.  Rae,  that  the  Court  could  receive  no  paper  that 
was  not  signed  by  counsel.  The  Court  would  assign  any  counsel  Mr.  Rae  chose  to  name, 
if  he  could  not  obtain  counsel  himself — but  they  coxdd  not  take  into  consideration  any 
pleading  to  which  a  counsel's  signature  was  not  attached. 


No.  381.         IV.  Jurist  493.     13  June  1832.     1st  Div.— Lord  Corehouse. 

George  Gordon  and  Alexander  Stewart,  Pursuers.— /Sfc«7i€,  Neaves. 

AiiEXANDER  Lawrence,  Defender. — Dean  of  Faculty  {Hope),  Pyper, 

Contract — Sale, — A  party  having  contracted  with  a  proprietor  for  the  slater  work  of 
premises,  upon  the  footing  of  a  certain  description  of  slates,  at  a  lixed  price,  being 
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furnished ;  but  the  quarrier  having  furnished  slates  of  inferior  value,  which  were, 
however,  not  objected  to  by  the  proprietor ;  and  tlie  slater  having  obtained  full  pay- 
ment of  the  contract  price — Circumstances  in  which  held,  that  he  was  liable  to  the 
quarrier  for  the  higher  value  for  the  whole  slates,  although  some  of  them  were  of 
inferior  quality. 

The  pursuers,  in  1829,  were  tacksmen  of  the  Corskie  and  Kirkney  slate  quarries; 
and  the  Duke  of  Gordon  being  about  to  erect  certain  offices  at  Gordon  Castle,  directed 
estimates  to  be  lodged.  Their  overseer,  Mr.  Jessiman,  gave  in  an  estimate,  offering  to 
furnish  the  slates  necessary,  according  to  a  specification  prepared  by  Mr.  Simpson,  from 
their  quarries  of  Corskie,  at  the  rate  of  L.3,  15s.  per  rood.  This  estimate,  the  pursuers 
alleged,  but  the  defender  denied,  had  been  prepared  by  Jessiman,  in  concert  with  the 
defender.  It  was,  however,  although  signed  by  Jessiman,  admitted  to  be  in  the  defender's 
handwriting.  This  estimate  was  approved  of  on  16th  May;  and  on  20th  May,  the 
defender,  who  had  recommended  the  Corskie  slates  to  be  used,  gave  in  the  following  offer 
to  execute  the  slater  work,  including  the  price  of  the  slates  themselves : 

"  I  shall  execute  the  slater  work  intended  to  be  done  this  year,  agreeably  to  the 
specifications  thereto,  and  plan  thereto  referred,  as  under  noted ;  viz. 

"  Large  court  slates  from  Corskie,  say  -  -     L.502     0     0 

Small  bell  court  slates  from  Kirkney,  -  -  51     0    0 


L.553     0    0'' 


This  estimate  was  also  accepted  of,  and  the  defender  began  to  execute  the  work.  In 
consequence,  however,  of  not  being  supplied  with  a  sufficient  quantity  by  the  pursuers, 
considerable  delay  was  occasioned,  and  ultimately,  the  pursuers  being  imable  to  furnish 
the  requisite  number  of  slates  from  Corskie  quarry,  proposed  to  the  Duke's  manager  to 
substitute  Kirkney  slates,  which  were  worth  only  L.2,  10s.  per  rood.  This  was  at  last 
agreed  to,  and  the  slater-work  was  completed,  and  the  whole  contract  price  paid  to  the 
defender.  Thereafter,  the  pursuers  applied  to  the  Duke's  factor  for  payment,  alleging 
that  they  did  not  contract  upon  the  criedit  of  the  defender,  or  look  to  him  for  payment, 
but  to  his  Grace.  The  factor,  however,  having  declined  paying  the  amount,  the  pur- 
suers received  L.2 20  from  the  defender,  in  part  payment  as  they  alleged,  but  which  he 
denied, — and  thereafter  brought  the  present  action,  concluding  for  the  balance  at  the 
rate  of  L.3,  15s.  per  rood,  as  if  the  whole  slates  had  been  Corskie  slates. 

In  support  of  this  demand  they  pleaded — I.  That  the  defender  having  been  a  party 
to  the  agreement  with  the  Duke's  manager,  to  furnish  the  slates  at  that  rate,  and  having 
adopted  it  in  the  estimate  given  in  by  him,  and  of  which  he  received  payment,  was 
bound  to  settle  for  the  slates  so  furnished  on  tliat  footing. — II.  That  the  substitution 
of  Kirkney  for  Corskie  slates  having  been  sanctioned  by  the  Duke's  manager,  and  the 
liefender  having  received  payment  as  if  there  had  been  no  alteration,  was  bound  to  pay 
the  [494]  highest  rate  to  the  pursuers.  The  defender  pleaded — I.  That  the  pursuers 
were  not  entitled  to  claim  against  the  defender  under  a  contract  entered  into  with  the 
Duke,  but  which  the  defender  never  adopted. — II.  The  defender  could  not  be  liable  to 
the  pursuers  for  more  than  the  fair  price  of  Kirkney,  so  far  as  they  were  substituted  for 
Conkie  slates;  and  the  former  being  LI,  5s.  per  rood  less  in  value  than  the  latter,  the 
pursuers  coidd  only  demand  payment  of  the  lesser  sum. — III.  The  defender  had  a  good 
claim  for  abatement  from  the  price  of  the  slates,  in  consequence  of  the  loss  he  sustained 
through  neglect  of  the  pursuers  to  furnish  the  slates  in  terms  of  the  contract. 

The  Lord  Ordinary,  on  7th  February  1832,  pronounced  the  following  interlocutor : 

"The  Lord  Ordinary  having  heard  counsel  for  the  parties  on  the  clased  record,  in 
respect  the  Duke  of  Gordon  acquiesced  in  the  change  of  Corskie  slates  for  Kirkney 
slates,  or  others  of  a  different  quality  from  those  originally  agreed  ujwn,  and  jmid  the 
defender  at  the  same  rate  as  if  Corskie  slates  had  been  used :  Finds  the  defender  liable 
to  the  pursuers  for  the  slates  in  question,  at  the  rate  of  L.3,  ISs.  per  rood,  and  decerns, 
reserving  to  the  defender  such  deduction  as  he  may  he  entitled  to,  either  on  account  of 
delay  on  the  part  of  the  pursuers  in  furnishing  the  slates,  or  of  additional  trouble  or 
expense  occasioned  to  him  in  the  execution  of  the  work,  in  consequence  of  the  substitu- 
tion of  a  different  kind  of  slates  from  that  to  which  his  contract  referred :  Finds  the 
defender  liable  in  exi)ense.s,  and  remits  tlie  accoimt  thereof  to  the  auditor,  to  tax  and 
to  report." 

S.R.R.  J.  7 
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The  defender  having  reclaimed. 

Lord  Balgray. — I  think  the  interlocutor  ib  right.  There  was  first  Jessiman's  offer, 
which  was  written  by  Lawrence ;  and  on  the  footing  of  that,  there  is  the  specification 
drawn  out,  I  suppose,  by  Wagstaff,  in  which  he  says,  that  aU  the  roofs  are  to  be  covered 
with  }*est  Corskie  slates, — and  if  all  the  slates  furnished  had  been  Corskie,  could  there 
have  been  a  question  that  Lawrence  was  bound  to  pay  L.3,  15s.  a  rood  for  them  ? 
There  could  have  been  none.  Lawrence  gives  in  his  estimate  on  this  footing,  and 
O^rskie  slates  are  furnished  so  far :  but  then,  the  quarriers  find  they  can  only  furnish 
Kirkney  slates.  There  I  think  the  Duke  of  Gordon  was  entitled  to  object,  if  he  chose  : 
but  he  does  not ;  and  when  he  says  I  don't  object,  what  is  that  to  the  slater.  He 
entered  into  the  contract  on  the  footing  that  he  was  to  pay  L.3,  15s.  per  rood,  and  it 
was  nothing  to  him  what  kind  of  slates  were  furnished. 

J^ord  Ptendent  concurred. 

Lord  Gillies. — ^I  am  of  the  same  opinion,  but  I  think  there  are  various  claims  of 
deduction  here  that  are  well  founded.     All  thaX^  however,  is  reserved. 

The  Court  adhered. 

[8.C.  10  8.  643.] 


No.  391.^      IV.  Jurist  507.     19  June  1832.     2nd  Div.— Lord  Mackenzie. 

Edinburgh  and  Leith  Shipping  Company,  Pursuers. — L'Amy. 

W.  D.  GiLLON,  Defender. — Maconochie. 

Partnership — Liability — Accountant's  Report — Objection — Parly, — A  person  who  had 
got  decree  against  a  comi)any,  in  terms  of  an  accountant's  report^  having  thereafter 
raised  a  supplementary  action  against  a  latent  partner — having  got  first  a  finding  that 
he  was  a  partner — ^and  thereafter  decree  against  his  son  for  the  sum  decerned  for,  in 
terms  of  the  said  report,  against  the  former  defenders — Held,  that  tlie  defender,  in 
being  allowed  to  state  special  objections  to  said  report  (to  which  he  never  was  a  party 
before),  was  not  allowed  to  state  general  objections  to  his  liability  as  a  partner. 

In  a  count  and  reckoning,  the  pursuers  got  decree  against  the  firm  of  Downe,  Bell, 
and  Mitchell,  for  L.843,  8s.  3d.,  in  terms  of  an  accountant's  report.  During  the 
dependence,  it  was  discovered  that  the  defender's  father  was  a  partner.  And  the 
pursuers,  in  a  supplementary  action,  obtained,  first  a  finding  that  he  was  so,  and  there- 
after, Ist  February  1832,  decree  against  the  defender  for  the  above  sum  ascertained  as 
above.  The  defender  reclaimed,  on  this  among  other  grounds,  that  the  sum  decerned 
for,  had  never  been  ascertained  against  him.     The  Court,  29th  February  1832, 

"  Having  considered  this  note,  with  the  other  proceedings,  and  heard  counsel  thereon, 
recal  the  interlocutor  complained  of  hoc  statUy  and  remit  to  the  Lord  Ordinary  to  hear 
the  defender  on  his  special  objections  to  the  accountant's  report,  on  the  amount  of  the 
debt  sued  for."    [10  S.  404.] 

Thereafter,  the  defender  was  appointed  to  put  in  special  objections,  which,  with 
answers,  were  revised.     And 

"The  Lord  Ordinary  (12th  June  1832)  having  considered  the  revised  objections  and 
answers,  hereby  intimates  to  the  parties,  that  he  will  report  the  case  to  the  Court  on 
Tuesday  next,  with  a  view  to  this  question — to  what  extent  is  Mr.  Gillon  at  liberty  to 
hold  himself,  as  a  latent  partner  of  Downe,  Bell,  and  Mitchell,  imaffected  by  the  pro- 
ceedings which  have  taken  place  against  that  company,  defended  by  the  ostensible 
partners  thereof?  and  appoints  the  parties  to  print  and  box  the  objections  and  answers 
for  the  Second  Division,  qiuim  primum. — Note, — Mr.  Gillon  himself  founds  on  the 
proceedings  had,  and  judgment  obtained  in  favour  of  the  company,  to  which  he  was  no 
party  otherwise  than  as  a  latent  partner;  yet  he  now  seems  to  discard  wholly  the 
proceedings  had,  and  admission  made,  and  final  judgments  obtained  against  that 
company,  of  which  ho  was  the  same  latent  partner ;  and  to  contend  that  the  action  of 
accounting  is  to  begin  ah  ovo,  as  if  nothing  had  been  done  at  all  in  reference  to  him. 
Nay,  he  seems  to  separate  himself  from  the  company,  and  to  plead  against  the  company's 
alleged  creditors,  as  if  he  were  pleading  against  the  company,  asking  for  diligence  to 
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recover  the  company's  books  and  vouchers,  &c.,  and  meaning,  it  is  presumed,  to  plead 
that  he  has  a  right  to  he  ignorant  of  their  affairs.  The  Lord  Ordinary  does  not  think 
the  Court  intended  to  allow  this,  but  he  feels  difficulty  where  to  draw  the  line.  He 
suspects,  however,  that  the  Court  meant  no  more  than  this,  that  there  \mng  a  separate 
action  against  him,  he  was  entitled  to  be  heard  therein ;  and  that  if  he  could,  on  the 
face  of  the  proceedings,  show  any  collusive  or  unfair  advantage  allowed  or  taken  to  his 
prejudice  in  the  former  proceedings  with  the  company,  in  consequence  of  his  being 
absent^  this  was  to  be  remedied  ;  not  that  he,  as  a  latent  partner,  was  to  shake  himself 
free  of  the  proceedings  fairly  carried  on  and  affecting  the  company,  in  this  cause  more 
than  in  all  the  other  causes  in  which  the  company  have  litigated.  But  the  Lord 
Ordinary  thought  it  safer  to  consult  the  Court  before  determining  to  admit  or  refuse  a 
new  course  of  litigation." 

At  advising,  the  Court  held  the  defender  entitled,  under  their  former  interlocutor,  to 
state  special  objections  to  the  report,  but  not  general  objections  to  liability. 


No.  397.  IV.  Jurist  512»     13  June  1832.     Lord  Corehouse. 

D.  C.  Mathkbon,  &C.,  Defenders  and  Advocators. —  Wilaon. 
R  and  A.  M'Kenzib  and  Company,  Pursuers  and  Eespondents. — A.  WNeilL 

Process — AdvoecUion — Competency, — A  party  having  petitioned  the  Sheriff  to  interdict 
the  defenders  from  disposing  of  the  appurtenances  of  a  vessel,  and  to  ordain  them  to 
restore  her  rudder  and  sails,  of  which  she  had  been  dismantled  by  them ;  and  the 
Sheriff  having  granted  interdict,  and  allowed  a  proof — Held,  that  advocation,  without 
leave  from  the  Sheriff^  was  incompetent,  in  respect  the  claim  did  not  api^ear  to  be 
simply  pecuniary,  or  above  L.40. 

The  respondents,  on  the  28th  January  1832,  presented  a  petition  to  the  Sheriff  of 
Invemess-shire,  setting  forth, — ^That  they  are  sole  owners  of  the  ship  called  the  Star  of 
Fort- William,  and  that  the  advocators  boarded  said  vessel,  on  the  17th  of  said  month, 
and  without  any  legal  authority,  unshipped  her  rudder,  and  stripped  her  of  her  sails, 
and  carried  them  to  Portree,  a  distance  of  eighteen  miles  from  the  place  where  she  was 
lying  at  anchor  :  That  the  said  spuilzie  was  committed,  in  virtue  of  pretended  letters  of 
homing,  at  the  instance  of  McMillan  and  Hunter,  ship-builders  in  Greenock,  against 
Alexander  M'Kenzie,  master  of  the  Star,  for  payment  of  a  bill  for  L.69,  lis.,  said  to  be 
granted  by  him :  That  the  bill  was  granted  several  years  before  the  respondents  pur- 
chased the  ship ;  and  that  the  diligence  was  put  into  execution  after  the  firm  of 
M'^iiUan  and  Hunter  had  been  dissolved,  by  the  death  of  one  of  the  partners.  The 
petitioners  then  prayed,  that  the  defenders  should  be  interdicted  from  selling  or  disposing 
of  the  Star,  and  her  appurtenances  :  That  they  should  be  found  guilty  of  a  spuilzie,  and 
liable  to  the  petitioners  in  damages,  and  ordained  to  restore  the  sails  and  rudder  of  the 
TesseL  The  advocators  gave  in  answers,  denying  the  allegations  of  the  respondents,  and 
stating  that  the  bill  was  granted  by  Alexander  M'Kenzie,  the  sole  owner  of  the  Star, 
and  that  the  stripping  of  the  vessel  took  place,  in  virtue  of  a  warrant  issued  by  the 
Supreme  Court,  the  execution  of  which  it  was  incompetent  for  the  Sheriff  to  stop  by 
interdict  After  a  variety  of  procedure,  the  Sheriff,  on  13th  February  1832,  repelled 
the  objection  to  his  jiuisdiction,  in  respect  that  the  petitioners  alleged  tjiat  the  diligence 
was  directed  against  property  not  belonging  to  the  defender  in  the  bill,  and  at  the 
instance  of  creditors  not  in  existence,  and  also  allowed  them  a  proof,  to  show  that  the 
defender,  Matheson,  acted  as  agent  in  the  arresting  and  dismantling  of  the  vessel.  Upon 
this,  the  defenders  advocated — when  the  respondents  pleaded,  that  the  advocation  was 
incompetent,  in  respect  that  it  did  not  appear  on  the  face  of  the  letters  of  advocation, 
that  the  claim  at  issue  in  the  Inferior  Court  was  simply  pecuniary,  or  was  above  L.40  in 
amount ;  and  that,  notwithstanding  this,  the  advocators  did  not  apj)ly  to  the  Sheriff  for 
leave  to  advocate,  and  therefore  did  not  obtain  the  permission  to  advocate,  requisite  by 
the  Act  of  Sederunt,  11th  July  1828,  c.  1,  sec.  5.  Answered, — The  claim  in  the  above 
case  must  have  exceeded  L.40,  and  tlierefore  it  was  competent  t<i  advocate,  in  terms  of 


100  MATHESON,   &a   V.    M'KEKZIE   &  00.  17.  Juisk  USS. 

6  Geo.  IV.  c.  120,  sect.  6.     The  advocators  conceived  that  this  cause,  if  it  should  go 
to  proof,  ought  to  be  tried  by  jury,  and  therefore  the  present  advocation  was  presented. 

On  hearing  parties  on  the  dilatory  plea,  Lord  Corehouse  pronounced  this  inter- 
locutor : — 

"  Sustains  the  said  plea ;  and  in  respect  the  requisites  of  the  Act  of  Sederunt  have 
not  been  complied  with,  dismisses  the  advocation  as  incompetently  brought,  and  decerns : 
Finds  the  advocators  liable  in  exiHjnses,"  &c. 


No.  401.  IV.  Jurist  515.     22  June  1832.     Ist  Div. 

Jean  M'Culloch  or  Milroy,  Petitioner. — Jlfaidment, 

Factor  Loco  Tutoris — Clergyman. — ^The  Court  declined  to  appoint  a  clergyman  factor 
loco  tutoris. 

The  petitioner,  with  consent  of  her  second  husband,  Alexander  Milroy,  applied  for 
the  appointment  of  a  factor  loco  tutoris  to  her  infant  daughter,  Elizabeth  M*Credie,  a 
child  by  her  first  husband.  The  petitioners  stated,  that  they  had  the  fullest  confidence 
in  the  Rev.  Thomas  Muir,  minister  at  Carrington,  and  Mr.  John  Mitchell,  teacher  there, 
either  of  whom  they  considered  to  be  a  person  worthy  to  be  intrusted  with  the  office  of 
factor.  They  therefore  prayed  the  Court,  after  the  usual  intimation  on  the  walls,  and 
in  the  minute-book,  to  appoint  either  the  said  Rev.  Thomas  Muir,  [616]  or  the  said 
John  Mitchell,  to  be  factor  loco  tutoris  to  tlie  said  Elizabeth  M'Credie,  with  the  usual 
powers,  he  finding  caution  before  extract,  in  terms  of  the  Act  of  Sederunt ;  or  to  do 
otherwise,  as  to  their  Lordships  might  seem  proper. 

The  Court  ordered  the  name  of  the  clergyman  to  be  expunged,  and  appointed  the 
usual  intimation. 


No.  42a         IV,  Jurist  557.     3  July  1832.     2nd  Div.— Lord  FuDerton. 

Alexander  Scott  and  Curators,  Suspendera. — Dean  of  Facvity  (Hope), 

J,  Anderson, 

John  Anderson,  Charger. — Sandford. 

Jurisdiction — Domicile — Decree — Charge, — A  party  being  facile  and  interdicted — ^having 
been  removed  to  another  county  from  that  in  which  his  heritage  lay,  to  separate  him 
from  bad  company;  and  having  in  that  second  county  obtained  credit,  and  an 
apparently  permanent  residence,  although  in  lodgings — ^having  returned  to  the  first 
county  for  the  purpose  of  having  his  child  baptized — having  remained  there  about  a 
month — having,  during  that  period,  had  a  summons  before  the  Small  Debt  Court  of 
that  county  served  upon  him ;  and  having  been,  after  his  return  to  the  second  county, 
incarcerated  on  a  decree  in  absence,  pronounced  while  he  was  within  the  other  county 
where  the  action  was  raised — Held,  that  as  it  was  proved  that  his  domicile  was  not  in 
the  county  where  the  action  was  raised,  at  the  time  of  citation  and  decree, — the  letters 
must  be  suspended. 

The  suspender  Scott,  executed  a  bond  of  interdiction,  on  which  letters  were  expede 
when  he  attained  majority  in  May  1827.  In  August  1829,  he  went  with  his  wife  to 
PoUockshole,  in  the  county  of  Dumbarton,  where  he  occasionally  resided.  In  the  end 
of  Ai)ril  1830,  he  removed  to  Tollcross,  in  the  county  of  Lanark,  a  place  where  he  had 
some  heritable  property  on  which  his  mother  resiiletl,  for  the  purjKJse  of  having  his  child 
baptized  in  the  parish  where  he  had  been  married.  Shortly  thereafter,  the  child  died. 
The  charger,  a  grocer  near  Tollcross,  received  from  Scott,  in  the  end  of  1829,  an  order 
upon  his  tutor,  George  Scott,  to  pay  L.6,  2s.  as  "  borrowed  money,"  although  alleged  to 
have  been  the  price  of  spirits.  In  May  1830,  he  raised  an  action  for  the  amount  before 
the  Sherifi*  of  Lanarkshire,  in  the  Small  Debt  Court.  A  copy  of  the  siunmons  was 
personally  delivered  to  A.  Scott,  the  su8j)ender,  at  Tollcross,  and  he  was  cited  to  appear 
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on  the  7th  of  May.  Decree  went  in  absence,  13th  May  1830.  On  this  he  was  charged, 
25th  May  1830.  Meanwhile,  he  removed  to  PoUockshole  again.  And  on  the  18th  of 
August  1830,  the  decree  was  indorsed  by  the  Sheriff  of  Dumbarton,  under  10th  Geo.  IV. 
c.  25,  sect.  140;  and  the  suspender  was  incarcerated  upon  it.  He  and  his  curators 
presented  a  bill  of  suspension  and  liberation.  The  Court  passed  the  biU,  on  a  reclaiming 
note.  The  suspenders  pleaded — I.  The  decree  of  the  Sheriff  of  Lanarkshire  is  nuU  and 
void,  in  respect  the  suspender  was  not  subject  to  his  jurisdiction  at  the  time  it  was 
pronounced. — II.  The  diligence  raised  thereon,  and  whole  proceedings,  are  consequently 
illegal,  and  ought  to  be  suspended. — III.  The  clause  of  finality  in  the  Small  Debt  Act 
does  not  protect  the  decree  in  this  case,  in  respect  that  clause  applies  only  to  causes 
"  laised  under  the  authority  of  this  Act ; "  and  the  Act  does  not  give  the  Sheriff  a  more 
extensive  jurisdiction  than  he  previously  possessed,  but  on  the  contrary,  expressly  limits 
it  to  causes  "  that  may  be  com^ietently  brought  before  him."  The  respondent  pleaded — • 
I.  The  present  letters  of  suspension  and  liberation  are  altogether  incompetent,  in  virtue 
of  the  provision  of  the  statute  6  Geo.  IV.  c.  24,  sect.  9. — II.  The  decree,  and  execution 
thereon,  are  probaiio  probata  against  the  suspender,  until  they  are  set  aside  in  a  regular 
action  of  reduction  laid  upon  relevant  grounds. — III.  The  suspender  was  amenable  to 
the  jurisdiction  of  the  Sheriff  of  Lanarkshire,  and  the  procedure  before  him  was  i)er- 
fectly  regular. — IV.  The  reasons  of  suspension  ought  to  be  repelled,  on  the  additional 
ground,  that  the  suspension  has  been  disclaimed  by  the  individual  in  whose  name  the 
letters  have  been  raised,  and  who  alone  has  any  title  or  interest  to  insist  in  the  process. 
A  proof  was  taken — and,  inier  aliOy  there  was  produced  a  letter  from  the  suspender, 
Scott,  to  the  respondent,  28th  September  1830,  signed  before  witnesses,  wherein  he 
professedly  acknowledged  the  justice  of  the  debt,  and  disclaimed  the  proceedings  in  the 
Court  of  Session. 

"The  Lord  Ordinary  (8th  February  1832)  having  heard  parties  procurators,  and 
considered  the  closed  record  and  proof.  Finds  it  proved,  that  the  suspender  was  not,  at 
the  date  of  his  citation,  and  of  the  decree  against  him,  domiciled  within  the  jurisdiction 
of  the  Sheriff  of  Lanarkshire;  and,  therefore,  suspends  the  letters  simpliciter^  and 
decerns :  Finds  the  suspender  entitled  to  expenses,  and  allows  an  account  thereof  to  be 
given  in,  and  to  be  taxed  by  the  auditor. — Note, — ^The  decision  of  the  Court,  in  passing 
the  Wl  of  suspension,  appears  to  the  Lord  Ordinary  to  reduce  the  point  in  dispute  to 
the  single  question,  whether  the  suspender  was  or  was  not  domiciled  within  the  jurisdic- 
tion of  the  Sheriff  of  Lanarkshire, — and  he  thinks  that  the  negative  is  established  by 
the  proof." 

The  respondent  reclaimed. — ^At  advising, 

The  Lord  Justice-Clerh  observed,  that  the  Court  had  passed  the  bill,  in  order  to 
allow  investigation  into  the  i  facts.  He  now  thought  that  the  weight  of  proof  lay  in 
favour  of  the  interlocutor.  The  suspender  had  been  taken  to  Dumbartonshire,  to  keep 
him  away  from  bad  company.  No  doubt  he  had  only  a  lodging  in  that  county.  But 
he  had  been  established  there,  and  had  got  credit  with  shopkeepers  there.  The  question 
was  sufficiently  clear  to  allow  of  expenses  being  given. 

Lord  Meadotohank  would  observe,  in  reference  to  the  question  of  domicile,  that  it 
did  not  appear  by  whom  the  child  was  baptized.  If  by  the  regular  clergyman,  then,  by 
the  law  of  the  Scots  Church,  there  could  be  no  baptism,  unless  the  parent  had  a  residence 
in  the  parish,  or  a  licence  from  his  own  minister.  Now,  it  was  admitted  that  it  was  not 
necessary  to  get  a  certificate  from  Pollockshole.  And  the  parish  where  the  baptism  took 
place  could  not  be  held  the  legal  parish,  on  the  ground  that  it  was  the  residence  merely 
of  the  suspender's  mother.  The  difficulty  was,  that  supposing  an  action  to  have  been 
raised  against  the  suspender  in  the  other  Sheriffship,  while  he  was  residing  at  Tollcross, 
a  citation  at  the  lodgings  in  Pollockshole  could  hardly  be  held  good,  while  he  himself 
was  absent  For  even  if  it  were  clear  that  he  paid  for  the  room  there  himself,  the 
furniture  was  not  his.  The  two  residences  were  in  pari  cam.  As  a  lawyer,  he  could 
not  say  positively  which  was  the  true  one,  yet  he  rather  thought  that  it  was  that  at 
Tollcross,  where  he  was  personally  apprehended  at  the  time — at  least  to  the  effect  of 
explicating  a  local  jurisdiction.  When  personally  cited,  he  should  have  appeared  before 
the  Sheriff. 

Lord  Gringletie  concurred  with  the  chair.  His  only  doubt  was  regarding  expenses. 
But  he  thought  the  proof  so  clear,  that  expenses  must  be  awarded. 

Lord  Glenke  concurred.     He  did  not  like  the  appearance  made  by  the  charger.     He 
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had  been  too  successful  in  finding  witnesses  to  prove  the  residence  at  ToUcross.     -Ajid  he 
had  evidently  prevaricated  in  his  examination  as  a  haver. 

The  Court  adhered,  with  expenses,  subject  to  modification. 

[S.C.  10  S.  760.] 
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The  King,  Pursuer. — M.  P.  Brown  nfui  Ivory,  &c. 

R  F.  Dick  and  Alexander  Lawrie,  Panels. — 2>.  iPNeill  and  Smythe. 

Process — Relevancy — Jurisdiction — Evidence — Fraudulent  Bankruptcy — 7  and  8  Geo. 
IV,  c.  20. — Held,  I.  That  the  Court  of  Justiciary  was  competent,  at  common  law,  to 
try  cases  of  fraudulent  bankruptcy. — II.  That  the  names  of  the  creditors  defrauded 
ought  to  have  been  specified  in  the  indictment. — III.  That  it  was  unnecessary  to 
libel  that  Uie  goods  in  question  were  secreted  at  the  time  of  bankruptcy. — TV.  That 
it  was  not  necessary  that  a  letter  of  obligation  by  the  panel,  tendered  in  evidence  by 
the  Crown,  should  be  stamped. 

Criminal  letters  were  raised  against  Richard  Finlayson  Dick,  late  grocer,  &c.,  in 
Edinburgh,  and  Alexander  Lawrie,  his  shopman,  setting  forth  : — 

"  That  albeit,  by  the  laws  of  this  and  of  every  other  well-governed  realm,  fraudulent 
bankruptcy,  as  also  fraud,  more  especially  when  the  said  fraud  is  practised  by  an 
insolvent  debtor  towards  his  creditors,  on  the  eve,  and  in  contemplation  of,  his 
bankruptcy,  in  alienating  and  putting  away  any  part  of  his  funds  or  effects,  with  an 
intent  to  defraud  his  creditors,  are  crimes  of  an  heinous  nature,  and  severely  punishable  : 
Yet  true  it  is,  and  of  verity,  that  the  said  Richard  Finlayson  Dick  and  Alexander 
Lawrie  are,  both  and  each,  or  one  or  other  of  them,  guilty  of  the  said  crime  of  fraudulent 
bankruptcy,  and  of  the  said  crime  of  fraud,  aggravated  as  aforesaid,  or  of  one  or  other  of 
them,  actors  or  actor,  or  art  and  part :  In  so  far  as  the  said  Richard  Finlayson  Dick 
having  commenced  and  carried  on  trade  as  a  grocer  and  spirit  dealer  in  Edinburgh  for 
some  time  prior  to  the  month  of  March  1831,  and  having  opened  two  shops  in  the  said 
Hne  of  business,  the  one  situated  in  M*Kenzie  Place,  Stockbridge,  in  or  near  Edinburgh, 
and  the  other  situated  at  Downic  Place,  Canal  Basin,  in  or  near  Edinburgh,  and  having 
employed  the  said  Alexander  Lawrie  as  his  shopman,  the  affairs  of  the  said  Richard 
Finlayson  Dick,  in  the  course  of  the  spring  of  1831,  and  the  ^vinte^  immediately 
preceding,  became  embarrassed,  and  he  became  miable  to  satisfy  the  demands  of  his  just 
and  lawful  creditors ;  in  consequence  of  which,  the  said  Richard  Finlayson  Dick,  on  or 
about  the  28th  day  of  March  aforesaid,  called  a  meeting  of  his  creditors,  which  meeting 
was  held  on  the  said  28th  day  of  March,  and  at  which  the  creditors  present  resolved  to 
appoint  a  committee  to  investigate  his  affairs,  and  to  take  charge,  for  behoof  of  the 
creditors  at  large,  of  the  stock,  books,  and  cash  in  his  possession,"  &c. 

Objected, — I.  That  the  crime  of  fraudulent  >>ankruptcy,  as  laid,  was  not  cognizable 
at  common  law  by  the  Court  of  Justiciary,  1«^,  Because  originally,  it  was  only  cognizable 
by  the  Court  of  Session ;  and  an  Act  of  Parliament  (7th  and  8th  Geo.  IV.  c.  20)  was 
passed,  giving  the  Court  of  Justiciary  power  to  judge  in  this  crime,  and  hence  it  must 
be  inferred  tliat  the  Court  of  Justiciary  had  previously  no  jurisdiction ;  and,  therefore, 
if  the  Crown  intended  to  have  taken  up  thia  case  in  the  Justiciary  Court,  it  ought  to 
have  libelled  on  the  Act  of  Parliament.  But  tlie  crime  being  charged  simply  as  an 
offence  at  common  law,  the  jurisdiction  and  competency  of  the  Justiciary  Court  to  try 
the  case  is  denied.  Answered, — Fraudulent  bankruptcy  is  a  crmie  at  common  law,  and 
originaUy  was  cognizable  at  common  law,  and  the  Act  of  Parliament  could  never  alter 
the  nature  of  the  crime,  nor  render  it  a  mere  creature  of  statute,  although  the  statute 
gave  the  Justiciary  Court  a  peculiar  power  under  it  to  exercise  jurisdiction. — The  Court 
held  that  the  crime  was  originally  cognizable  at  common  law,  and  if  fraudulent  bank- 
ruj)tcy  were  a  crime,  it  was  absurd  to  contend  that  the  Justiciary  Court  had  no  cognizance 
of  it,  though  the  libel  was  not  laid  on  the  statute.  The  objection  was  re[>elled. — II. 
Objected — ^The  creditors  alleged  to  have  been  defrauded  have  not  been  specified.     The 
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charge  of  fraud  in  an  indictment  where  the  jmrties'  names  alleged  to  have  1>een 
defrauded,  or  attempted  to  be  defrauded,  are  not  given,  is  not  a  youd  charge.  Answered 
— This  objection  could  not  apply ;  for  if  it  turned  out  that  the  accused  had  no  creditors, 
there  was  an  end  to  the  charge,  and  he  was  not  entitled  to  complain  of  the  want  of  the 
names,  at  least  in  so  far  as  the  fraudulent  bankruptcy  was  concerned,  as  that  charge 
proceeded  on  the  supposition  that  there  were  creditors,  and  that  he  must  be  held  to 
know  who  were  his  creditors. — ^The  Court  held  that  the  Crown,  under  a  charge  of  fraud, 
was  bound  to  specify  the  parties  who  were  alleged  to  have  been  defrauded.  The  hbel 
then  went  on  to  state, 

"That  the  said  Richard  Finlayson  Dick,  being  under  diligence  by  horning  and 
caption  at  the  instance  of  Walter  Brown  and  Son,  merchants,  Edinburgh,  his  creditors 
did,  on  the  5th  day  of  April  1831,  or  on  one  or  other  of  the  days  of  that  month,  retire 
to  the  Abbey,  he  being  then  insolvent,  and  was  thereby  made  a  legal  or  notour  bankrupt; 
and  the  said  Richard  Finlayson  Dick  and  Alexander  Lawrie  did,  both  and  each,  or  one 
or  other  of  them,  on  various  occasions,  in  the  course  of  the  months  of  February  and 
March  1831,  the  particular  dates  being  to  the  Prosecutor  unknown,  and  in  or  near  the 
shops  above  libelled,  in  M'Kenzie  Place  and  Downie  Place,  or  one  or  other  of  them, 
wickedly,  fraudulently  and  feloniously,  and  in  contemplation  of  the  bankruptcy  of  the 
said  Richard  Finlayson  Dick,  he  the  said  Richard  Finlayson  Dick  being  by  that  time 
insolvent,  and  with  an  intent  to  defraud  his  creditors,  deliver  over  to  William  M* Arthur, 
then  in  his  employment  as  a  porter,  and  then  residing  in  Davie  Street,  in  or  near  Edin- 
burgh, and  now  or  lately  residing  in  College  Wynd,  Edinburgh,  various  quantities  of 
grocery  goods,  porter,  ale,  spirits,  and  wine,  to  the  value  of  L.100  and  upwards,  and 
more  particularly  the  various  articles  specified  in  an  inventory  hereunto  annexed  as 
relative  hereto,  with  instructions  to  the  said  William  M 'Arthur  to  convey  the  said  goods, 
or  to  cause  them  to  be  conveyed,  to  the  house  or  shop  in  Davie  Street  aforesaid,  which 
the  said  William  M*Arthur  had,  in  concert  with,  and  by  the  directions  of,  the  said 
Eichard  Finlayson  Dick  and  Alexander  Lawrie,  or  one  or  other  of  them,  previously 
hired  for  the  purpose  of  concealing  the  said  goods ;  and,  accordingly,  the  said  William 
M'Arthur  did,  on  the  various  occasions  above  libelled,  in  the  course  of  the  months  of 
February  and  March  aforesaid,  by  the  directions  of  the  said  Richard  Finlayson  Dick 
and  Alexander  Lawrie,  or  one  or  other  of  them,  convey,  or  cause  to  be  conveyed,  in  carts 
and  hurlies,  or  otherwise,  to  the  Prosecutor  unknown,  the  said  goods  to  the  said  premises 
in  Davie  Street  aforesaid;  and  these  things  the  said  Richard  Finlayson  Dick  and 
Alexander  Lawrie,  or  one  or  other  of  them,  did  in  contemplation  of  the  bankruptcy  of 
the  said  Richard  Finlayson  Dick,  he  being  then  insolvent,  and  with  intent  to  defraud 
his  creditors,"  &c. 

III.  Objected  that  the  Hbel  did  not  specify  that,  at  the  time  of  the  bankruptcy,  the 
said  goods  were  concealed ;  and  that  the  merely  concealing  them,  without  at  the  same 
time  stating  that  the  fraud  had  been  committed,  of  which  the  concealment  formed  only  a 
part,  [695]  was  not  an  indictable  oflfence.  Here  there  had  been  no  loss  to  anyone,  as 
the  goods  had  been  recovered.  Answered, — That  the  goods  having  been  removed  from 
the  place  wherein  they  ought  to  have  remained,  was  perfectly  sufficient,  in  respect  that 
it  was  no  fault  of  the  panels  that  the  remainder  of  the  crime  had  not  been  committed, 
and  which  had  only  been  prevented  by  the  exertions  of  the  creditors,  or  others.  The 
objection  was  not  well  founded,  as  it  was  precisely  similar  to  the  case  of  theft,  where 
the  article  stolen  had  been  recovered  by  the  police,  and  returned,  or  held  to  be  returned 
to  the  proprietor.     The  objection  was  repelled. 

The  Crown  then  put  in  evidence  a  letter  from  the  bankrupt  to  a  meeting  of  his 
creditors,  surrendering  his  effects,  and  binding  himself  to  a  certain  line  of  conduct. 
Objected,  IV.  The  letter  is  not  stamped.  Answered — The  stamp  laws  are  to  protect 
the  Crown  in  the  revenue.  Here  the  Crown  tenders  the  letter.  The  Court  was  of 
opinion,  that  in  the  Justiciary  Court,  the  letter  did  not  require  to  be  stamped.  It  was 
the  Crown  that  produced  it. 

After  the  examination  of  several  witnesses,  the  Crown  counsel  gave  up  the  case,  on 
account  of  the  deficiency  of  legal  evidence. 

[S.C.  5  D.  A;  A.  573.] 
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No.  2.  V.  Jurist  5.     29  June  1832.     2nd  Div. 

The  Earl  and  Countess  of  Strathmore,  Appellants. 
William  Ewing,  Eespondent 

Bill  of  Exchange — Huslnrnd  arid  Wife — Obligation. — I.  Held,  affirming  decree  of  the 
Court  of  Session,  that  a  i)erson  was  liahle  for  certain  bills,  although  he  alleged,  that 
under  a  diligence  and  proper  accounting,  he  could  show  that  the  amount  claimed  ^vas 
not  due. — It.  Decree  by  the  Court  of  Session  against  a  married  woman,  vesiita  wro, 
as  joint  accejjtor  of  the  said  bills,  reversed. 

[6]  The  late  John  Buchan,  W.S.,  acted  as  agent  for  the  apj)ellants.     Many  bill  transac- 
tions took  place  between  them.     Mr.  Buchan  died  in  1822,  when  both  his  and   the 
appellants*  afl'airs  were  involved  in  much  confusion.      The  respondent  was  thereafter 
decerned  his  executor-creditor,  and  raised  the  pi-esent  action  against  the  appellants,  ft^r 
payment  of  nine  bills,  which  he  had  found  in  the  possession  of  the  deceased,  amounting 
to  nearly  1^.3000.      The  apj^ellants  lodged  defences,  objecting,  that  Mr.  Buclian  liad 
never  rendered  a  si)ecific  accoimt  of  his  intromissions,  whereby  the  amount  of  debt 
might  be  ascertained.     The  Lord  Ordinary  decerned  in  terms  of  the  libel,  and  the  Court 
ultimately  adliered.      The  defenders  appealed,  pleading, — I.   Considering  the  relative 
situations  of  agent  and  client,  in  which  the  late  Mr.  Buchan,  and  the  appellant,  Lonl 
Strathmore,  stood  to  one  another  for  so  many  years,  and  the  long  train  of  transactioius 
which  took  place  between  them ; — and,  considering  that,  on  the  one  hand,  Mr.  Buchan 
intromitted  with  various  funds  and  securities  belonging  to  Lord  Strathmore,  and,  on  the 
other  hand,  that  the  bill  transactions  in  which  they  were  mutually  concerned  were 
numerous,  complicated,  and  connected  with   one  another;    that  most  of  them  were 
entered  into  for  the  purpose  of  raising  money  at  the  Banks,  without  any  sum  being 
actually  advanced  at  the  time  by  the  drawer  to  the  acceptor,  and  that  one  biU  was  often 
granted  in  order  to  raise  means  for  retiring  or  laying  a  former  one ; — and,  considering 
that,  from  the  circumstance  of  Mr.  Buchan  being  Lord  Strathmore^s  agent  and  man  of 
business,  the  whole  dociunents  connected  with  these  transactions  were  in  the  hands  and 
keeping  of  Mr.  Buchan ; — the  respondent  as  executor-creditor  of  Mr.  Buchan,  deceased, 
is  not  entitled  to  pick  out  and  select  from  the  rei^sitories  of  that  gentleman,  such 
individual  bills  or  documents  as  may  best  serve  for  the  foundation  of  an  action  against 
the  appellants,  and  to  pursue  for  payment  of  these,  without  first,  or  at  least  umco  contextu^ 
exhibiting  an  account  of  Mr.  Buchan's  intromissions,  and  showing  the  state  of  the  whole 
transactions  between  him  and  his  clients,  the  appellants. — 11.  Before  decree  for  pay- 
ment of  the  bills  libelled  on  in  the  summons  shoidd  have  been  pronounced  agamst  them, 
the  appellants  were  entitled  to  obtain  their  demand  of  a  diligence  in  the  usual  form,  to 
enable  them  to  recover  and  get  access  to  the  papers,  docimients  and  account  books,  in 
the  repositories  of  Mr.  Buchan,  their  agent,  as  well  as  for  the  recovery  of  any  other 
documents  connected  with  the  bills,  and  other  transactions  which  had  taken  place 
between  that  gentleman  and  them,  and  by  which  they  averred  they  woidd  prove  that 
these  bills  were  not  due  by  them  to  him. — III.  Even  deprived,  as  they  have  been,  of 
access  to  the  papers  and  accounts  coimected  with  the  transactions  that  took  place 
between  them  and  Mr.  Buchan,  the  appellants  ha\'e  actually  condescended  upon  various 
intromissions  with  their  fimds  by  that  gentleman,  which  have  never  been  accounted  for, 
and  for  which  no  credit  is  given  in  the  present  action ;  and  an  account  of  these  has  been 
demanded  in  the  action  of  count  and  reckoning  that  has  been  raised  against  Mr.  Buchan's 
representatives,  by  the  appellants,  since  the  commencement  of  the  present  action. — IV. 
Notwithstanding  their  having  been  deprived  of  access  alike  to  their  own  papers  and  to 
those  of  Mr.  Buchan,  and  to  aU  that  can  throw  light  upon  the  transactions  in  question, 
tlie  appellants  have  condescended  upon  certain  specific  olyjections  to  the  jmrticular  bills, 
of  which  payment  is  demanded  in  the  summons ;  although  it  is  clear  that  this  cannot  be 
satisfactorily  done  without  a  knowledge  of  the  state  of  the  whole  transactions  between 
Mr.  Buchan  and  the  appellants,  which  can  only  be  obtained  by  production  of  the  whole 
documents,  books  and  accounts,  and  an  investigation  of  these  by  a  professional  accoim- 
tant. — ^V.  Certain  of  the  biUs  and  notes  libelled  on  in  the  summons,  have  the  name  of 
the  appellant.  Lady  Strathmore,  as  joint  acceptor  upon  them ;  and  for  these,  decree  has 
been  pronounced  against  her,  individually,  and  steps  have  been  taken  upon  that  decree 
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against  a  separate  estate  which  she  has,  exclusive  of  the  jus  mariti.  But  this  is  contrary 
t )  the  principle  of  the  law  of  Scotland,  estahlished  hy  a  long  train  of  decisions,  that  a 
married  woman,  fcBmina  vesiita  viro,  is  not  capahle  of  incurring  personal  obligation,  even 
with  the  consent  of  her  husband. 

The  respondent  made  no  appearance. 

Lord  Wynford. — ^My  Lords — There  was  a  case  argued  before  your  Lordships  yester- 
day, of  Lord  Strathmore  against  Ewing,  which  was  an  appeal  against  a  judgment  of  the 
Court  of  Session  in  Scotland.     Your  Lordshijw  are  placed  in  rather  an  unfortunate 
situation  in  this  case.     It  was  an  ex  parte  proceeding,  and  I  was  afraid  of  giving  judg- 
ment in  it  yesterday,  having  heard  only  one  side,  and  I  thought  it  right,  therefore,  not 
to  advise  your  Lordships  to  dispose  of  the  case  finally,  till  I  had  had  an  opportunity  of 
reading  every  scrap  of  paper  belonging  to  it.     My  Lords,  several  questions  arise  in  this 
case.     It  was  an  action  brought  to  recover  the  amount  of  certain  promissory-notes  and 
bills  of  exchange.     There  api)eared  to  me  at  first,  to  be  some  doubts  as  to  the  bills  of 
exchange,  but  after  some  consideration,  I  do  not  entertain  any  doubt  upon  that  })art  of 
the  case.     These  bills  are  found  in  the  hands  of  Mr.  Buchan,  the  person  that  the 
pkintifT  in  the  action  below  represents.     There  is  evidence  that  these  bills  of  exchange 
were  paid  by  him,  and  he  is  entitled  to  recover  to  the  extent  of  these  bills.     With 
respect  to  the  promissory-notes,  many  of  them  api)ear  to  be  joint  promissory-notes  by 
Lord  Strathmore  and  Mr.  Buchan.     Now,  without  some  evidence,  it  would  appear  that 
they  were  given  for  a  joint  debt ;  and  it  would  be  iniproi)er  to  charge  Lord  Strathmore 
with  the  whole.     But  upon  looking  into  the  printed  cases,  I  find  that  the  Judges  below 
state,  that  there  is  very  satisfactory  evidence  that  these  promissory-notes  were  given  for 
the  benefit  of  the  Earl  of  Strathmore ;  and  if  they  were  paid  by  Mr.  Buchan,  he  has  a 
right  to  recover  for  that  amount  in  this  action.     What  evidence  they  had  of  that  kind, 
I  do  not  know.     I  have  read  through  every  letter.     They  are  not  so  explicit  as  I  could 
wish,  but  they  most  clearly  prove  that  most  of  these  transactions,  if  not  the  whole,  were 
for  the  accommodation  of  the  Earl  of  Strathmore ;  and  it  appears  from  these  letters, 
that  this  unfortiuiate  man,  Mr.  Buchan,  had  been  reduced  to  beggary  by  the  advances 
he  had  made  for  Mr.  Bowes,  before  he  became  Lord  Strathmore,  and  for  the  accommo- 
dation he  afforded  him,  by  becoming  security  upon  these  bills.     And  there  is  one  letter 
written  after  these  transactions  have  closed,  in  which  that  is  distinctly  stated.     It  was 
argued  yesterday,  that  there  was  an  account  between  the  jiarties,  and  that  your  Lord- 
ships could  not  proceed  till  that  account  was  taken.     But  after  the  letter  written  from 
St.  Omer,  long  after  the  transaction  had  closed,  it  is  clear  it  was  one  man  coming 
forward  to  save  the  other,  and  that  has  happened  in  this  case  that  too  often  happens, 
that  instead  of  one,  both  are  ruined  together ;  and  it  ap^^ears  by  the  evidence  in  this 
cause,  that  this  unfortunate  man,  Mr.  Buchan,  was  ruined  by  his  unfortunate  connexion 
with  this  party.     I  cannot,  therefore,  advise  your  Lordships,  though  we  have  heard 
nothing  on  the  other  side, — under  all  the  circumstances,  though  I  p]  feel  some  slight 
doubts,  whether  the  evidence  was  suflUcient  in  the  first  instance  to  satisfy  me,  those 
doubts  are  not  sufficiently  strong  to  induce  me  to  recommend  your  Lordships  to  reverse 
that  part  of  the  judgment.     But  there  is  another  part  of  the  judgment,  which  is  a 
question  of  law.     It  appears,  in  the  course  of  these  transactions.  Lady  Strathmore,  then 
Sirs.  Bowes,  was  in  the  habit  of  drawing  promissory-notes  and  bills  of  exchange  to 
raise  money ;  and  upon  these  securities  she  is  proceeded  against  as  an  unmarried  woman. 
Now,  by  the  law  of  England,  it  is  perfectly  clear,  that  an  action  cannot  be  maintained 
against  a  married  woman  for  the  amount  of  such  securities,  and  that  is  foimded  upon 
sound  sense  and  wise  policy.     If  it  was  not  so,  a  married  woman  might,  by  entering 
into  engagements  of  that  kind,  be  the  cause  of  considerable  embarrassment  to  her 
husband,  and  it  might  interfere  with  the  arrangements  of  families.     She  cannot  do  any 
act  of  that  kind.     And  \ipon  looking  into  the  law  of  Scotland,  I  find  that  the  law  is  the 
same  there  as  in  England,  and  that  is  a  very  satisfactory  proof  that  the  law  is  a  wise 
one;  because,  when,  in  different  parts  of  the  world,  persons  without  communication 
come  to  the  same  conclusion,  it  is  a  proof  that  they  come  to  it  upon  sound  principles. 
It  appears  to  me  to  be  satisfactorily  made  out,  upon  the  authorities  to  which  your  Lord- 
ships have  been  referred,  that  though  a  married  woman,  with  certain  solemnities  that 
are  intended  to  guard  her  from  the  attempts  of  designing  persons,  may  bind  herself  in 
regard  to  her  own  property  in  Scotland  as  in  England,  that  an  action  cannot  be  main- 
tained against  her.     In  England,  she  is  examined  before  the  Judges  of  the  land,  to  see 
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if  she  uiider8tauds  the  nature  of  the  traDjsaction.  It  appears  to  me  that  the  law  of 
Scotland  is  the  same  in  that  respect,  and  that  she  may  bind  her  property  by  those 
solemnities,  though  she  cannot  bind  herself  by  bill  of  exchange  or  bond,  nor  can  an 
action  be  maintained  against  her  upon  them.  The  learned  doctor  said  yesterday,  that 
no  report  of  the  case  was  to  be  found.  I  have  since  found  the  report,  but  it  does  not 
appear  to  me  that  this  point  was  ever  agitated  before  the  Court  below ;  and  it  is  upon 
that  ground,  the  point  not  being  raised,  that  no  decision  was  given  upon  it ;  but  it 
appears  to  me  so  plain  a  point,  that  they  could  not  have  pronounced  the  decision  they 
have  pronounced,  if  that  question  had  ever  been  discussed.  But  upon  these  proceedings 
there  is  a  judgment  given  in  that  action  against  Lady  Strathmore.  I,  therefore,  recom- 
mend to  your  Lordships  to  reverse  that  part  of  the  interlocutor  in  which  the  judgment 
is  given  against  Lady  Strathmore,  and  dismiss  the  appeal  upon  that  part  of  the  subject 
that  relates  to  Loni  Strathmore. 

Ai>peUants'  Authortfiea. — Ferguson  v.  Young,  29th  February  1793;  Mor.  p.  1448, 
Stair,  I.  4,  16,  Ersk.  I.  6,  25.  Bankton,  I.  5,  73.  Greenlaw  v.  Galloway,  24th 
March  1826 ;  Mor.  5957.  Birch  v.  Douglas,  14th  January  1663.  Fisher  v.  Kerr, 
27th  January  1665.  Duncan  v,  Marjory  Forbes,  15th  November  1705.  Menzies  v. 
Gillespie,  8th  December  1761.  Watson  v.  Robertson,  10th  December  1772;  Mor. 
5960.     Dollar  v,  Murdoch,  10th  February  1827  ;  Sh.  and  D. 

[S.C.  6  W.  &  S.  56.] 
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Anderson,  Child,  and  Child,  Pursuers. — Greenshields. 

Pott  and  McMillan,  Defenders. — Forsyth,  H,  J".  Robertson. 

Process — Decreet — Arbitration — Conipetenct/. — A  reference  having  provided  that  the 
Lord  Ordinary  should  interpone  his  authority,  as  conclusive  to  the  award  of  the 
oversman  in  the  reference ;  and  his  Lordship  having  introduced  into  his  interlocutor 
a  finding  alleged  to  exceed  the  mere  repetition  of  the  decreet-arbitral — Held  compe- 
tent to  complain  against  his  interlocutor  to  the  Court,  notwithstanding  of  the  provision 
that  it  should  be  final,  on  the  ground  that  he  had  exceeded  the  findings  of  the 
decreet-arbitral. 

In  August  1822,  the  pursuers  brought  against  the  defenders  a  forthcoming,  upon 
two  arrestments  on  a  dependence  l&idy  jwnsdiciionis  fundandce  causa,  in  1805  and  1807, 
against  certain  debtors  of  Wood,  a  foreign  owner  of  two  vessels,  against  whom  they  had 
raised  an  action  for  L.1626,  with  interest  from  1800,  and  for  whom  the  defenders  were 
cautioners.  By  an  amendment  of  the  libel,  the  sum  claimed  had  been  raised  to  L,2469, 
with  interest  from  1 805.  And  after  two  rejwrts  from  an  accountant,  and  various  other 
proceedings,  the  jnirsuershad  obtained  (23d  February  1822)  interim  decree  against  Abiel 
Wood  for  L.2005,  with  interest  from  1805, — the  subject  of  the  action  of  forthcoming. 

Pott  and  McMillan  gave  in  defences  as  follows : — I.  In  regard  to  the  freight 
arrested  of  the  ship  Diana,  the  defenders  have  already  lodged  in  the  hands  of  the 
opposite  agent,  all  their  accounts  and  vouchers ;  and  being  willing  to  account  for  the 
balance,  no  more  is  requisite  to  be  stated. — 11.  In  regard  to  the  ship  Union,  the  defen- 
ders have  to  state — 1st,  That  the  bond  of  caution  is  not  produced.  2d,  That  the  vessel 
in  question  was  arrested  on  a  dei)ending  action  on  28th  May  1807.  Her  arrestment 
was  loosed  during  the  dependence,  which  stiU  continues;  and  the  interim  decree 
founded  on  was  not  pronounced  till  1822.  Had  the  ship  remained  under  arrestment  aU 
that  time  (15  years),  she  would  have  been  worth  nothing.  3d,  To  what  share  of  this 
ship  the  pursuers  may  be  entitled,  or  whether  to  any  part  of  it,  the  defenders  do  not 
know.  That  will  dei^end  on  the  pursuers  showing  what  share,  if  any,  Mr.  Abiel 
Wood  held. 

"The  Lord  Ordinary  (12th  June  1823)  having  heard  parties*  procurators,  ordains 
the  defenders  to  make  payment  to  the  pursuers  of  the  interim  sum  of  L.500  sterling,  to 
account  of  the  sums  sued  for,  and  that  within  three  weeks  from  this  date;  and  if  not 
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then  paid,  finds  them  liable  in  the  expense  of  extracting  an  interim  decree  therefor,  and 
decerns ;  and,  quocui  ultrOy  ordains  the  defenders  to  give  in  objections  to  the  accounts 
produced  for  the  pursuers,  and  that  within  ten  days." 

The  parties  afterwards  referred  the  matters  at  issue,  except  the  expenses,  to  arbitra- 
tion, agreeing  that  the  award  should  have  the  authority  of  an  interlocutor  by  the  Lord 
Ordinary  interponed  to  it,  and  that  such  interlocutor  should  be  conclusive.  And  on  the 
8th  of  June  1831,  the  referees  issued  the  following  award : — 

"  In  pursuance  of  the  authority  herein  contained  and  given  to  us,  we,  the  under- 
signed, appointed  Mr.  Peter  Ellis  of  Lloyd's  Coffee-house,  in  the  city  of  London, 
merchant^  to  be  the  oversman ;  and  farther,  proceeded,  in  the  presence  of  the  aforesaid 
oversman,  to  read  and  examine  carefully  the  various  papers,  documents,  and  vouchers 
put  in  and  submitted  to  us ;  and  having  well  considered  and  weighed  the  same,  together 
with  the  whole  case  referred  to  us,  do  determine  and  award,  that  the  within-named 
Messrs.  Pott  and  McMillan,  are  liable  to  account  for  and  pay  to  the  pursuers,  for  Abiel 
Wood's  part,  or  share  of  the  freight  of  the  ship  Diana,  aforesaid,  the  sum  of 
L342,  IBs.  l^d.,  say,  three  hundred  and  forty-two  pounds  eighteen  shillings  and  three 
halfpence,  and  no  more.  And  we  farther  determine  and  award,  that  the  within-named 
vessel.  Union,  was,  at  the  time  of  the  arrest,  of  the  value  of  L.395,  say,  three  hundred 
and  ninety-five  pounds,  and  no  more.  All  which  we  hereby  reiK)rt  to  the  Lord  Ordinary, 
as  required  of  us,"  &c. 
And  accordingly, 

"The  Lord  Ordinary  (14th  February  1832)  having  heard  the  counsel  of  the  parties, 
Temits  the  cause  to  the  referees  and  [74]  oversman,  in  order  that  they  may  explain, 
Finl,  Whether  they  intend  that  the  sums  for  which  they  found  Messrs.  Pott  and 
McMillan  were  liable  to  account,  were  to  be  in  addition  to  the  sum  of  L.500  sterling, 
paid  under  the  interim  decreet  of  this  Court  or  not ;  and,  Second^  Whether  they  had 
any,  and  if  any,  what  intention  with  regard  to  interest  on  the  capital  sums  which  they 
found  to  be  due." 

iVgainst  this  interlocutor  a  reclaiming  note  was  presented.  At  advising, 
"  16th  May  1832, — ^The  Lords  having  advised  the  cause,  and  heard  counsel  for  the 
{larties.  In  respect  there  is  no  ambiguity  in  the  award  of  the  referees,  recal  the  inter- 
locutor of  the  Lord  Ordinary  submitted  to  review,  and  remit  to  the  Lord  Ordinary  to 
apply  that  award,  and  proceed  further  in  the  case  as  to  his  Lordship  shall  seem  just, 
and  decern." 
Thereafter, 

"The  Lord  Ordinary  (24th  May  1832)  interpones  his  authority  to  the  award  of  the 
judicial  referees  and  oversman, — finds,  in  terms  of  said  award,  that  the  defenders, 
Messrs.  Pott  and  M'Millan,  and  Francis  Pott  and  Andrew  McMillan,  as  individuals,  are 
liable  to  account  for,  and  pay  to  the  pursuer,  for  Abiel  Wood's  part  or  share  of  the 
freight  of  the  ship  Diana,  the  sum  of  L.342,  18s.  l^d.  sterling;  and  farther,  that  the 
vessel  Union  was,  at  the  time  of  the  arrest,  of  the  value  of  L.395  sterling ;  Therefore 
decerns  against  the  said  defenders,  for  payment  to  the  pursuers  of  the  said  sum  of 
L342,  18s.  l^d.  sterling,  together  with  interest  thereon,  at  the  rate  of  five  per  centum 
per  annum,  from  the  1st  day  of  June  1805,  till  |)aid  :  Decerns  also  against  the  said 
defenders,  for  payment  to  the  pursuers  of  the  sum  of  L.395  sterling,  together  with 
interest  thereon,  at  the  rate  of  five  i)er  centum  per  annum,  from  the  7th  day  of  April 
1807,  till  paid  :  Finds  the  pursuers  entitled  to  the  expenses  incurred  by  them,  witli  the 
exception  of  the  expenses  incurred  in  the  reference ;  remits  the  accomit  tliereof,  when 
lodged,  to  the  auditor  to  tax  and  report." 

The  defenders  reclaimed,  praying  the  Court  to 

"alter  the  interlocutor  submitted  to  review,  except  in  so  far  as  the  Lord  Onlinary 
thereby  interpones  his  authority  to  the  award  of  the  judicial  referees  and  oversman  ;  to 
iind  that  the  sum  of  L.342,  18s.  l^d.  sterling,  specified  in  the  said  award,  is  the  total 
amount  for  which  the  complainers,  at  the  date  of  the  award,  were  liable  to  account  to 
the  respondents,  in  respect  of  Abiel  Wood's  share  of  the  freights  of  the  ship  Diana ;  and 
that  the  complainers  are  liable  to  account  to  the  respondents  for  the  sum  of  L.395 
sterling,  specified  in  said  award,  and  no  more,  as  the  value  of  the  vessel  Union,  at  the 
time  of  the  arrestment ;  farther,  to  find  that,  to  account  of  these  sums,  the  complainers 
are  entitled  to  take  credit  for  whatever  sums  they  can  instruct  as  having  been  paid  as 
interim  payments,  and  in  particular,  for  the  sum  of  L.500  sterling,  payed  on  12th  July 
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1824,  to  Roylance  Child,  one  of  tlie  pursuers,  but  the  receipt  for  which  was  withdrawn 
by  the  pursuers,  and  the  document  therefore  was  not  before  the  referees,"  &c. 

At  advising,  the  pursuers  objected  to  the  consideration  of  the  note,  on  the  ground 
that  the  interlocutor  of  the  Lord  Ordinary  was  conclusive,  by  agreement  of  parties,  and 
could  not  be  touched,  even  though  ill-founded. 

The  Lord  Jtuftice-Glerk,  although  not  prepared  for  the  objection,  could  see  no  diffi- 
culty in  repelling  it.  The  sole  object  of  the  reference  had  been  to  prevent  litigation  in 
Court.  There  was  no  mention  of  the  Lord  Ordinary  as  oversman.  The  arbiters  them- 
selves were  emi)owered  to  apjwint  one,  and  they  had  done  so  in  limine.  The  parties 
had  consented  that  the  Lord  Ordinary  should  decide  without  further  investigation  or 
inquiry.  He  was  bound  to  rejieat  the  award,  although  the  question  of  expenses  had 
been  reserved  for  his  after  consideration.  But  all  questions  of  interest  feU  to  be  deter- 
mined by  the  awani.  So  the  ])arties  were  clearly  entitled  to  complain  against  the 
interlocutor,  that  it  was  not  in  terms  of  the  award.  This  preliminary  objection  could  not 
be  sustained. 

Lord  Meadowbank  did  not  regard  the  matter  in  the  same  light.  It  appeared  that 
the  parties  had  agreed  to  leave  to  arbitration  simply  the  accounts  of  the  freight  of  the 
one  ship,  and  the  value  of  the  other.  It  was  out  of  the  question  to  say  that  the  Lord 
Ordinary  was  merely  to  repeat  the  decision  of  the  arbiters.  He  was  called  on  to  do 
more, — to  intcrponc  his  authority  duly  to  what  was  the  true  import  and  substance  of 
their  decision.  Now,  they  had  found  the  real  freight  and  value  of  the  vessels ;  and  the 
interlocutor  of  the  Lord  Ordinary  had  just  drawn  the  necessary  inference  regarding  the 
interest  from  that  finding.  He  did  not  say  that  he  agreed  with  the  Lord  Ordinary  in 
his  opinion.  But  the  Lord  Ordinary  had  just  carried  out  the  finding  to  its  result.  He 
had  gone  too  far  in  regard  to  the  interest.  But  the  investigation  into  the  propriety  of 
his  finding,  seemed  to  be  precluded  by  the  consideration  that  he  had  truly  done  no  more 
than  regulate  the  interest  by  the  dates  fixed  by  the  arbiters.  As  to  the  former  judgment 
of  the  Court,  the  case  had  been  brouglit  up  on  the  ground  that  the  Lord  Ordinary  had 
not  done  what  had  been  contemplated  by  the  i>arties.  He  had  stepped  out  of  his  way, 
and  remitted  for  an  exj)lanation  of  the  awanl.  A  note  had  been  presented.  And  the 
Court  had  remitted  to  recal,  in  respect  that  there  was  no  ambiguity  in  the  award.  But 
an  award  might  have  no  ambigiiity  in  it,  and  yet  be  confidently  construed  in  two 
opposite  ways,  by  two  different  persons.  So  the  true  meanmg  remained  to  be  deter- 
mined stiU. 

Lord  Cringletie  concurred  at  present  with  Lord  Meadowbank,  in  dissenting  from  the 
finding  of  the  Lord  Ordinary.  But  as  he  was  not  dis[)osed  to  shut  out  the  light,  he 
would  repel  the  preliminary  objection  now  pleaded. 

The  Court 

"Repel  the  preliminary  objection  to  the  competency  of  this  application  for  review  of  the 
I/ml  Ordinary's  interlocutor,  and  upon  the  merits  of  the  cause,  and  claims  of  the  parties 
here  at  issue  :  Before  further  advising,  appoint  the  parties,  before  further  answer,  to  put 
in  minutes  of  their  arguments  relative  to  the  claims  for  interest  here  at  issue ;  and 
these  minutes  to  be  lodged,"  <fec. 
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Thomas  Bookless,  Suspender.— 5eZ/. 

Joseph  Normand,  Respondent. — CuningJiarrie, 

Ajtpreniice — Master — Indenture — Incarceration, — Questions  raised,  though  not  decided, 
— I.  Is  it  legal  for  a  master,  where  there  is  a  regular  indenture,  with  cautioners, 
penalty,  and  a  clause  of  registration,  to  proceed  against  his  apprentice  by  summary 
appHcation  to  the  Sheriff  for  imprisonment,  in  order  to  compel  him  to  return  to, 
continue  in,  and  implement  the  terms  of  the  indenture? — IL  Is  it  legal  to  ordain 
him,  in  the  warrant  of  imprisonment,  to  find  higher  caution  than  what  is  stipulated 
in  the  indenture  ?  * 

On  the  12th  November  1827,  the  suspender  was  bound  an  apprentice  with  the 
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respondent,  a  wright  in  EdinbiiTgli.  The  indenture  contained  the  usual  clauses  and 
mutual  obligations  on  the  parties,  under  the  penalty  of  L.  100  Scots ;  and  provided,  inter 
alia,  that  the  suspender 

[88]  "  shall  not  absent  himself  from  his  said  service,  without  leave  obtained  from  his 
master ;  and  that,  if  he  fails  in  punctual  attendance,  he  shall  make  two  days'  service, 
after  the  expiration  of  the  term  of  his  apprenticeship,  in  the  same  station  in  which  he 
serves  while  it  lasts,  for  each  day's  absence  during  that  time." 

The  indenture  contained  a  clause  of  registration  in  the  usual  form,  consenting  to 
letters  of  homing,  &c.  on  six  days'  charge.  On  13th  October  1832,  the  respondent 
presented  a  summary  application  to  the  Sheriff,  stating  the  terms  of  the  indenture,  and 
setting  forth.  That  t^e  suspender  had  for  some  time  past  been  irregular  in  his  attendance, 
and  in  particular,  had  absconded  for  three  days,  and  was  then  in  hiding.  The  prayer  of 
the  application  was  in  these  terms : — 

"  May  it  therefore  please  your  Lordship  to  grant  warrant  and  authority  to  officers  of 
Court  to  search  for,  seize,  take,  and  apprehend  the  person  of  the  foresaid  Thomas 
Bookless,  and  to  bring  him  before  your  Lordship  for  examination ;  thereafter,  on  his 
admitting  the  facts  before  set  forth,  or  their  being  proved,  to  grant  warrant  to  officers  of 
Court)  to  incarcerate  and  imprison  the  person  of  the  said  Thomas  Bookless  within  the 
Tolhooth  of  Edinburgh,  or  other  sure  warding  place,  therein  to  remain  under  sure  ward, 
firmance,  and  captivity,  on  his  own  charges  and  expenses,  aye  and  until  he  find  good  and 
nndoubted  caution,  acted  in  your  Lordship's  Court-books,  to  the  amount  of  thirty 
pounds  sterling,  to  return  to  the  service  of  the  petitioner,  and  to  continue  therein,  in 
terms  of  the  foresaid  articles  of  indenture,  until  the  expiry  of  the  time  stipulated 
therein :  Lastly,  To  find  the  said  Thomas  Bookless  liable  in  the  expense  of  this  applica- 
tion, warrants,  and  haill  subsequent  procedure;  and  to  decern  for  said  expenses,  m 
common  form." 

The  suspender  having  been  apprehended  on  17  th  October,  and  taken  before  the 
Sheriff,  admitted  his  guilt,  and  expressed  his  readiness  to  return  to  his  service.  On  the 
same  day,  the  Sheriff  granted  warrant  for  his  incarceration,  in  terms  of  the  prayer  of  the 
application.  Bookless  suspended;  and  answers  having  been  lodged.  Lord  Fullerton 
ordered  them,  and  the  bUl,  to  be  printed,  in  order  to  report  the  case  to  the  First 
Division.  The  suspender  pleaded — I.  It  is  incompetent  for  the  respondent  to  travel 
out  of  the  indenture.  Caution  to  the  amount  of  L.100  Scots  is  therein  found,  and  the 
respondent  has  no  right  to  demand  more ;  neither  was  the  Sheriff  entitled  to  ordain  him 
to  find  caution  for  L.30  sterling,  thus  laying  him  under  additional  security,  and  making 
a  totally  new  contract  for  the  parties,  never  contemplated  in  the  indenture.  If  the 
respondent  had  charged  the  suspender  to  return,  and  he  had  refused,  he  might  have 
punished  him  with  imprisonment,  by  proceeding  under  the  Statute  4th  Geo.  IV.  c.  34, 
sec.  1. — 11.  The  warrant  of  incarceration,  as  expressed,  might,  at  the  instance  of  an 
oppressive  and  vindictive  master,  operate  a  perpetual  imprisonment,  in  cases  where  the 
suspender  was  unable  to  find  caution  to  return  to  and  continue  in  his  service,  and 
perform  all  the  j)rovisions  in  his  indenture.  Answered — I.  The  practice,  confirmed  by 
decided  cases,  has  all  along  been,  that  Sheriffs  are  entitled  to  grant  summary  warrants  of 
imprisonment  against  servants  and  apprentices,  in  order  to  compel  them  to  return  to  the 
8er\ice  which  they  had  deserted.  Recurrence  to  the  cautioners  for  the  penalty  and 
damages  \a  nothing.  The  respondent  wishes  service.  He  does  not  wish  to  punish  the 
suspender  criminally  under  the  Statute  4  Geo.  IV. — II.  The  caution  for  L.30  is  not 
too  high.  The  master  has  had  the  labour  of  teaching  the  apprentice,  who  is  now  com- 
mencing his  last  year,  and  his  services  during  it  would  amount  to  upwards  of  double 
L30.    When  the  case  came  on  for  advising. 

Lord  Graigie  said  he  was  satisfied  that  the  Sheriff's  interlocutor  was  correct.  The 
master  was  bound  to  do  all  he  could  to  protect  the  cautioners,  otherwise,  who  would  be 
security  for  all  the  damage  that  might  be  done  by  an  apprentice  to  his  master.  If  the 
master  was  not  entitled  to  do  so,  and  had  foUowed  any  other  course  than  the  present, 
the  cautioners  might  have  been  involved  in  expenses,  and  no  good  done. 

Lord  Balgray  had  considerable  practice  in  such  matters  when  he  was  a  Sheriff,  and 
had  been  exceedingly  cautious  to  evade  damages,  whether  on  the  side  of  the  master  or 
the  servant.  The  master  was  bound  to  use  means  to  prevent  damages  against  the 
cautioners.  If  he  knew  the  apprentice  was  going  to  run  away,  he  was  bound  to  lay  liold 
of  him  and  bring  him  back  to  his  service.     Were  the  terms  of  the  warrant  illegal  1  He 
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thought  not.  They  were  only  to  compel  performance  of  an  act  within  the  apprentice's 
power.  He  had  the  means  of  doing  it.  There  was  no  hardship  in  this.  The  words  of 
the  petition  may  seem  broad,  but  on  a  fair  constniction  they  were  not  too  broad.  H^ 
was  sure  the  practice  throughout  Scotland  was  the  same  as  what  had  been  pursued  in 
this  case.  The  only  difficulty  he  had,  was  on  the  extent  of  the  caution  demanded.  It 
was  exhorbitant,  L.IO  was  enough. 

Zjord  GilHes  remembered  the  case  of  Reid,  and  was  then  of  opmion,  that  a  criminal 
process  could  not  be  used  to  comj^el  fulfilment  of  a  civil  contract.  It  was  now  settled 
law,  that  a  master  could  force  his  servant  to  perform  his  contract  by  imprisonment. 
The  present  case  originated,  not  between  master  and  servant,  but  between  master  and 
apprentice,  on  a  contract  containing  a  clause  of  registration,  involving  a  decree  in  it. 
The  master  should  have  proceeded  on  the  indenture.  If  such  be  the  practice  of 
Sheriffs,  as  stated  by  Loni  Balgray,  it  is  not  imiversal — and  it  should  be  altered. 
Where  there  are  mutual  stipulations,  cautioners,  and  the  means  of  giving  a  charge  in  a 
contract  reduced  to  writing,  he  held  any  other  mode  of  proceeding  than  upon  it, 
illegal  and  incompetent.  What  more  does  the  master  wish  than  fulfilment  of  the 
contract  ?  If  he  does  wish  more,  it  is  illegal.  If  he  wants  no  more,  let  him  register  the 
indenture,  and  proceed  on  it.  The  case  was  different  from  that  between  a  master  and  a 
servant,  where  there  was  no  indenture.  The  master  might  have  proceeded  criminallj 
against  the  suspender,  under  the  4th  Geo.  lY.  Here  the  summary  procedure  adopted 
was  incompetent.  Suppose  a  party  bound  apprentice  to  a  Writer  to  the  Signet,  or  an 
apothecary,  and  that  he  succeeds  to  L.  10,000  a  year,  is  he  to  be  taken  by  the  neck,  and, 
nolens  volensj  compelled  to  serve,  when  he  says  he  is  willing  to  pay  all  the  penalty  ?  He 
thought  not.  Is  the  Court  to  alter  the  bargain,  which  the  master  is  endeavouring  to 
force  implement  of,  and  make  the  penalty — the  caution  higher  ?  siln  imputet,  if  he  has 
not  made  the  indenture  better  than  it  is.  He  thought  the  bill  should  be  passed,  and 
that  there  should  be  a  consultation  with  the  other  Judges,  in  order  that  a  general  rule 
might  be  laid  down. 

Lfyrd  Preaideni, — What  would  you  do  in  other  contracts  ? — ^say  in  the  case  of  a  lease. 
Surely  proceed  on  the  lease.  He  did  not  think  the  penalty  was  all  that  coidd  be 
recovered  under  the  indenture, — it  was  broader  than  that.  He  recollected  the  case  of 
Reid,  which,  he,  thought,  was  well  decided.  In  that  case,  there  was  neither  cautioner 
nor  penalty ;  there  was  only  a  verbal  agreement, — so  that  there  was  no  other  way  of 
proceeding  than  by  imprisonment.  The  master  should  have  charged  the  apprentice  on 
the  indenture.  The  penalty  was  mutual.  He  should  have  left  the  cautioners  to  demand 
relief  from  the  apprentice.  How  could  Bookless,  the  apprentice,  have  proceeded  against 
the  master,  on  the  allegation  that  he  was  not  teaching  him  his  trade  1  Gould  he  have 
put  the  master  in  jail  ?     He  must  have  proceeded  on  the  indenture. 

The  Court,  therefore,  of  consent  of  parties,  passed  the  bill,  and  lil^rated  the 
suspender. 

Suspender^s  Authorities. — Wright  v,  McGregor,  9th  February  1826  ;  S.  and  D. 
Stewart  v.  Stewart,  21st  June  1832;  Scot.  Jur.  and  S.  and  D.  Reid  v,  Raeburn,  4th 
June  1824.     [89]  Gentle  v.  M*Lellan,  9th  July  1825 ;  S.  and  D.     4  Geo.  IV.  c.  34. 

Respondents  Authorities  ut  supra, — Campbell  v,  Anderson,  15th  February  1826;  S. 
and  D. 

[S.C.  11  S.  51.] 
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Alexander  Paterson,  Petitioner. — J.  Anderson, 

R.  and  P.  Stirling,  as  a  Company,  and  Robert  and  Peter  Stirling,  sole 
Partnera  thereof,  as  Individuals,  Respondents. — Keay. 

Bankrupt — Sequestration — Title, — Held,  that  a   party,  although    under    sequestration 
himself,  was  entitled  to  apply  for  sequestration  of  the  estates  of  a  third  party. 

On  2d  October  1832,  a  sequestration  was  awarded  against  the  estates  of  Alexander 
Paterson,  and  on  6th  October  a  meeting  was  held,  at  which  Mr.  Russell  was  appointed 
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interim  factor.  On  4th  October,  Paterson  presented  a  petition  for  sequestrating  the 
estates  of  Stirling  and  Company,  and  the  first  deliverance  was  pronounced  on  the  5th  of 
the  same  month.  The  interim  factor  subsequently  concurred  in  the  application.  To 
this  petition  answers  were  lodged  for  the  respondents, — who,  besides  a  variety  of  other 
pleas  not  as  yet  disposed  of  by  the  Court,  contended,  that  as  Paterson  was  himself  under 
sequestration,  a  petition  at  his  instance  for  sequestration  against  another  party  wajs 
incompetent.     At  advising, 

Lord  Balgray. — I  always  understood  that  a  bankrupt  is  to  a  certain  extent  still  in 
tUulOf  in  regard  to  matters  affecting  his  estate ;  and  although  he  may  have  himself 
applied  for  sequestration,  yet  he  has  a  right  to  preserve  the  interests  of  his  estate ;  and 
I  really  think  here,  he  had  a  title  to  apply  for  the  sequestration  against  the  Stirlings. 

Lord  President, — We  have  even  gone  this  length,  and  held,  that  a  party,  although 
sequestrated,  and  a  trustee  appointed,  is  yet  entitled,  upon  finding  caution  for  expenses, 
to  sue  in  his  own  name,  although  the  trustee,  thinking  the  claim  bad,  refuse  to  consent. 

Lord  Oraigie  concurred ;  and  the  Court  remitted  the  cause  to  an  accountant  to  report 
upon  the  other  facts  of  the  case. 


No.  61.  V.  Jurist  116.     23  Nov.  1832.     2nd  Div. 

Mrs.  Boss,  Petitioner. — Stark. 

Factor  Loco  Tutoris — Pupil — Minor, — A  factor  loeo  tutorie,  on  the  application  of  the 
mother,  together  with  a  subsequent  minute  of  consent  by  a  daughter  more  than 
twelve  years  old,  appointed  to  that  daughter,  as  well  as  to  another  under  twelve. 

Mrs.  Ross  presented  a  petition  for  the  appointment  of  a  factor  loeo  tutoris  to  her 
children.  One  of  them,  a  daughter,  was  more  than  twelve  years  old.  On  moving  the 
petition. 

The  Lord  Justice-Clerk  doubted  whether  the  Court  had  power  to  appoint  a  factor 
hco  iuioris  for  the  elder  daughter. 

The  Court  superseded  till  a  concurrence  should  be  lodged  by  the  elder  daughter. 


No.  62.  V.  Jurist  116.     24  Nov.  1832.     1st  Div. 

Dyce,  Petitioner. 
Curator  Bonis — Special  Powers, 

The  Court  refused  to  grant  special  powers  to  a  curator  bonis,  upon  the  original 
application  for  his  appointment,  but  expressed  an  opinion  that  he  should  present  a  peti- 
tion in  his  own  name  for  such  powers,  should  he  find  it  necessary. 


No.  73.  V.  Jurist  125.     28  Nov.  1832.     2nd  Div.— Lord  Mackenzie. 

Egbert  Rollo,  Claimant. — Skene,  R,  Thomson, 

Mrs.  Eamsay  and  Children,  Kespondents. — Jameson,  Coican. 

Marriag^Contnut — Jus  Mariti — Ctmjunct  Fee  and  Liferent. — A  wife  having,  by  ante- 
nuptial marriage-contract,  conveyed  to  herself  and  her  husband,  "  in  conjunct  fee  and 
liferent,  for  the  liferent  use  allenarly  of  the  longest  liver,  and  to  the  children  of  the 
marriage,  in  such  proportions  as  they  shaU  direct,  by  any  writing  under  their  hands ; 
and,  failing  thereof,  equally  in  fee ;  whom  failing,  to  herself  and  her  husband,  equally 
betwixt  them : "  providing  also,  that  on  the  dissolution  of  the  marriage  within  year 
and  day,  without  children,  their  respective  heirs  should  have  the  subject  equally.  A 
family  having  been  procreated  of  the  marriage — the  husband  having,  during  the 
marriage,  drawn  great  part  of  a  subject,  bearing  interest  due  to  the  wife,  and  having 
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thereafter  died  insolvent — Held,  that  the  executor-creditor  of  the  hushand  had  no 
claim  to  the  halance,  in  competition  with  the  wife  and  children. 

[126]  Alexander  Shaw  of  Jamaica,  died  23d  August  1809,  leaving  a  settlement, 
under  which  the  raisers  were  appointed  executors,  and  by  which  he  left  to  Mrs.  Bamsay, 
his  niece,  L.6000,  to  l)ear  interest  from  1809,  until  she  should  be  twenty-four,  when  she 
was  to  receive  the  principal.  She  was  married  19th  April  1814,  before  she  had  received 
any  part  of  the  said  provision,  either  princii>al  or  interest.  The  antenuptial  contract  of 
marriage  contained,  i7iter  alia,  the  following  provisions : — 

*^  In  contemplation  of  which  marriage,  the  said  David  Ramsay  hereby  binds  and 
obliges  himself,  his  heirs,  executors,  and  successors  whomsoever,  to  make  payment  to  the 
said  Helen  Shaw,  in  the  event  of  her  surviving  him,  of  a  free  yearly  annuity  of  L.150 
sterling/'     '*  And  the  said  David  Ramsay  hereby  assigns  and  dispones  to,  and  in  favour 
of  the  said  Helen  Shaw,  in  the  event  of  her  surviving  him,  the  whole  household 
furniture,  including  bed  and  table  linen,  china,  and  silver-plate,  that  shall  happen  to 
belong  to  him  at  the  time  of  his  death ;  or,  in  the  option  of  the  said   Helen  Shaw,  he 
binds  and  obliges  his  heirs,  executors,  and  successors,  in  the  event  foresaid,  to  noiake 
payment  to  her  of  the  sum  of  L.300  sterling  in  place  thereof  :    And  farther,  the  said 
David  Ramsay  hereby  assigns,  dispones,  and  conveys  to,  and  in  favour  of,  the  children 
of  the  marriage,  in  such  proportions  as  he  shall  direct  by  a  writing  under  his  hand,  and, 
failing  thereof,  equally  among  them,   the  whole  lands  and  heritages,  debts,  sums   of 
money,  and  effects,  which  he  shall  be  possessed  of,  or  which  shall  be  addebted  and 
owing  to  him,  at  the  dissolution  of  the  marriage  : "     "  Which  provision  before  written, 
in  favour  of  the  said  Helen  Shaw,  she,  with  advice  and  consent  foresaid,  hereby  accepts 
of  in  fidl  of  all  terce  of  lands,  half  or  third  of  moveables,  and  every  other  thing  that  she 
could  ask  ; "  "  excepting  always  what  he  may  bestow  of  his  own  good  will,  her  right  and 
interest' in  the  fmid  for  providing  aimuities  to  the  widows  of  Writers  to  the  Signet,  a 
reasonable  allowance  to  her  in  the  event  of  her  surviving  him  for  mournings  and  ahment 
from  the  day  of  his  death  till  the  first  term  of  Whitsimday  or  Martinmas  thereafter,  and 
her  interest  in  her  own  fortune,  as  after  provided  :  For  which  causes,  and  on  the  other 
part,  the  said  Helen  Shaw,  with  advice  and  consent  of  her  said  father,  hereby  assigns, 
dispones,  and  conveys  to,  and  in  favour  of  herself,  and  the  said  David  Ramsay,  in  con- 
junct fee  and  liferent,  for  the  liferent  use  allenarly  of  the  longest  liver,  and  to  the 
children  of  the  marriage,  in  such  proportions  as  they  shall  direct  by  any  writing  under 
their  hands,  and  failing  thereof,  equally  in  fee ;  whom  failing,  to  herself  and  tfie  said 
David  Ramsay,  equally  betwixt  them,  and  to  their  respective  heirs  and  assignees,  all 
lands  and  heritages,  debts,  sums  of  money,  and  effects,  presently  belonging  to  her,  or 
which  shall  belong  to  her  at  the  dissolution  of  the  marriage,  other  than  the  provisions 
before  expressed,  and,  particularly,  the  sum  of  L.5000  sterling,  bequeathed  to  her  under 
the  settlements  of  her  deceased  uncle,  Alexander  Shaw,  Esq.,  of  the  island  of  Jamaica  ; 
which  provisions  before  written,  conceived  in  favour  of  the  children  of  the  marriage, 
are  and  shall  be  in  full  satisfaction  to  them  of  all  Imirns*  i>art  of  gear,  legitiWy  executry, 
and  every  thing  else  they  could  ask  or  claim  by  and  through  the  decease  of  the  saiii 
David  Ramsay  and  Helen  Shaw,  or  either  of  them  :    And  it  is  hereby  agreed  upon  by 
the  said  parties,  that  notwithstanding  the  said  marriage  shall  happen  to  be  dissolved 
within  year  and  day  of  the  solemnization  thereof  by  the  death  of  either  party,  without 
a  living  child  procreated  of  the  same,  yet  this  j>resent  contract,  and  whole  clauses  therein 
contained  in  favour  of  either  l>arty,  shall  subsist,"  &c. 

Certain  trustees  were  appointed  for  her  in  the  contract.  During  the  marriage,  Mrs, 
Ramsay  drew  considerable  sums  (about  two-thirds)  from  Shaw's  executors,  to  account  of 
legacy  and  interest.  Mr.  Ramsay  died  on  30th  April  1828,  insolvent.  The  claimant, 
trustee  for  liis  creditors,  and  confirmed  executor-creditor,  demanded  the  remainder.  A 
multiplepoinding  was  brought,  in  which  the  claimant  pleaded,  That,  by  virtue  of  the 
foresaid  contract  of  marriage,  all  right  to  the  said  legacy  was  vested  in  the  late  Mr. 
Ramsay,  at  least  to  the  effect  of  giving  his  creditors  a  claim  upon  it  preferable  to  any 
claim  which  might  be  competent  to  his  widow  or  children,  or  to  any  other  person.  The 
wife  and  children, — of  whom  the  former  ranked  for  her  annuity  on  her  husband's  estate, 
and  the  latter  had  got  nothing  under  the  contract, — opposed  tliis  claim,  pleading,  That 
by  the  conception  of  the  clause  in  the  marriage-contract  ]iroviding  the  fortune  of  the 
claimant,  Mrs.  Ramsay,  to  the  spouses,  in  conjunct  fee  and  liferent,  for  the  liferent  use 
allenarly  of  the  longest  liver,  and  to  the  children  of  the  marriage  in  fee,  the  interest  of 
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Mr.  Kamsay  therein  was  no  more  than  a  bare  liferent,  and  consequently  the  fund  still 
remaining  in  the  hands  of  the  pursuers  belonged  exclusively  in  liferent  to  the  claimant, 
Mrs.  Bamsay,  the  surviving  spouse,  and  in  fee  to  the  other  claimants,  the  children  of 
the  marriage. 

"The  Lord  Ordinary  (5th  June  1832)  having  heard  i)arties'  procurators,  and  there- 
after considered  the  closed  record  and  whole  process,  prefers  the  claimants,  Mrs.  Helen 
Shaw  or  Ramsay,  widow  of  the  deceased  David  Kamsay,  Writer  to  the  Signet,  and 
Wilhelmina  Macadam  Ramsay,  John  Ramsay,  David  Shaw  Ramsay,  and  Thomas 
Kennedy  Ramsay,  their  children,  and  John  Rauikine  of  Drumdow,  advocate,  factor  loco 
tutoru  for  the  said  children,  to  the  fund  in  medio ;  and  decerns  in  the  preference  and 
against  the  raisers  of  the  multiplepoinding  accordingly ;  repels  the  claim  of  Robert  RoUo, 
executor-creditor  of  the  said  David  Ramsay,  and  trustee  for  his  creditors,  and  decerns  : 
Y\nA&  the  latter  claimant  liable  to  the  other  claimants  in  the  expenses  of  this  discussion, 
of  which  appoints  an  account  to  be  given  in,  and,  when  lodged,  remits  to  the  auditor  to 
tax  the  same  and  report. — Note, — I.  The  Lord  Ordinary  thinks,  Ist^  That  the  words  of 
the  assignation  by  Mrs.  Ramsay,  then  Helen  Shaw,  in  the  antenuptial  marriage-contract, 
where  she  *  assigns,  dispones,  and  conveys  to,  and  in  favour  of  herself  and  the  said  David 
Ramsay,  in  conjunct  fee  and  liferent,  for  the  liferent  use  allenarly  of  the  longest  liver, 
and  to  the  children  of  the  marriage,  in  such  proportions,  &c.  in  fee,'  must  be  inter- 
preted as  if  they  had  run  '  for  their  liferent  use  and  that  of  the  longest  liver  allenarly.' 
2i,  That  the  effect  of  these  words  was  to  vest,  at  the  utmost,  only  a  fiduciary  fee  in  the 
husband,  for  the  use  so  agreed  upon.  The  Lord  Ordinary  has  no  doubt  whatever  in 
rejecting  the  interpretation  of  the  creditors,  which  comes  to  this,  that  the  words  are  to 
be  read,  '  for  the  use  and  enjoyment  by  the  husband  in  full  and  free  property  diuring  the 
'  joint  lives  of  the  spouses,  but  for  the  use  of  the  longest  liver  in  liferent  only.'  The 
Lord  Ordinary  believes  that  no  such  provision  was  ever  heard  of  in  Scoteh  con- 
veyancing ;  and  it  seems  preposterous.  The  Lord  Ordinary  would  rather  take  the  words 
literally,  and  hold  them  as  vesting  in  the  husband  and  wife  a  fiduciary  fee  for  the  life- 
rent use  of  the  survivor,  after  dissolution  of  the  marriage  by  death,  and  for  the  children 
in  fee,  with  an  omission  and  exclusion  of  all  enjoyment  whatever  during  the  existence 
of  the  marriage.  But  this,  which  is  the  literal  interpretetion  of  the  use  by  which  the 
conveyance  is  limited,  is  also  too  absurd  to  be  received. — II.  The  words  being  so  read, 
the  Lord  Ordinary  considers  the  circumstance,  that  the  fund  was  executry  instead  of 
land  or  a  bonded  debt,  as  of  no  relevancy,  and  does  not  think  that  intimation  of  this 
assignation  to  the  debtors  in  the  fund  was  necessary,  in  order  to  exclude  the  creditors  of 
the  husband  (though  it  is  sufficiently  evident  that  the  nature  of  the  contract  was  in  fact 
commonicated  to  the  debtors),  nor  that  express  exclusion  of  the^tw  mariti  was  necessary 
in  order  to  exclude  these  creditors.  The  Lord  Ordinary  does  not  think  that  the  jus 
mariti  has  any  operation  to  cut  down  conveyances  made  of  the  wife's  fortune  by 
antenuptial  contract  in  her  own  favour,  or  in  favour  of  the  children  of  the  marriage. 
£zclusion  of  the  jus  mariH,  if  necessary  to  the  effect  of  allowing  these  to  stand,  is 
implied.  The  legal  assignation  of  the  wife's  moveable  fortune  by  marriage  to  the 
husband  never  can  be  supposed  to  have  existed  at  all,  in  contra-  [127]  -diction  to  such 
conveyances  contained  in  the  antenuptial  contract  on  which  the  marriage  proceeds.  As 
to  intimation — if  tAiejus  mariii  had  been  expressly  excluded,  intimation  of  such  exclu- 
sion never  is  held  necessary,  even  to  bar  the  debtors  of  the  wife  from  paying  to  the 
husband,  far  less  to  exclude  the  creditors  of  the  husband  from  taking  the  wife's  separate 
estate.  No  party  has  a  right  to  assume  that  a  wife  was  married  without  a  marriage- 
contract,  and  that  all  her  moveable  property  must  have  passed  to  her  husband  by  the 
operation  of  law.  Parties  interested  must  inquire  what  were  the  actual  conditions  of 
the  marriage." 

Bollo  reclaimed.     At  advising. 

Lord  Glenlee  thought  that  matters  were  in  a  particular  situation  as  to  the  widow. 
At  common  law,  was  not  the  widow  clearly  entitled  to  retein  the  fund  till  satisfied  of 
her  claims,  which  must  be  considered  before  the  funds  could  be  touched.  As  to  the 
children,  it  was  unfortunate  that  people  would  always  mix  up  mysterious  law  terms  with 
the  declarations  of  their  own  true  intentions.  It  would  be  far  better  to  use  plain  words. 
The  creditors  argued,  that  the  words  liferent  and  fee  were  to  be  considered  per  se.  But 
he  could  not  view  them  so.  Even  in  the  earliest  times,  when  the  rights  of  the  huslmnd 
vere  regarded  as  much  higher  than  at  present,  it  was  held  that  the  meaning  was  to  be 
S.K.K.  J,  8 
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drawn  from  the  context  Insomuch,  that  even  before  the  case  of  Newlands,  the  Court 
inquired  whence  the  fund  came.  Of  this,  various  examples  were  given  by  Exskine. 
The  jiresent  case  was  hardly  in  any  thing  different  from  that  of  Waterston,  decided 
immediately  after  that  of  Newlands.  And  it  was  plain  from  this  contract,  that  the 
l>arties  never  had  an  idea  that  the  fee  was  to  be  vested  in  the  husband.  The  expressions 
"as  they  shall  direct,"  clearly  showed  that  the  fee  was  not  completely  vested  in  the 
husband.  And  so  did  the  provision,  that  if  the  marriage  should  be  dissolved  without 
cliildren,  the  property  should  go  to  the  heirs  of  husband  and  wife  equally.  This  would 
never  have  been  inserted,  had  the  whole  been  regarded  as  the  husband's.  The  precedent 
in  the  case  of  jWaterston  should  be  followed.  As  to  the  other  grounds  stated,  he  was 
rather  at  a  loss  to  follow  them.  He  was  not  sure  that  it  was  plainly  made  out  that  the 
jtL8  mariti  applied.  The  subject  here  differed  from  a  legacy ;  for  there  was  an  express 
constitution  of  a  subject  bearing  interest.  Instead  of  paying  any  more  to  the  husband, 
the  executors  might  have  said,  "  You  have  got  more  than  enough  already,  and  can  have 
no  more,  till  you  find  security." 

Lord  Cringleite  concurred  with  Lord  Glenlee.  The  claim  of  Hollo,  as  executor- 
creditor  of  Kamsay,  implied  that  the  fee  was  held  as  having  been  in  Bamsay.  It  was 
unfortunate  that  people  would  use  these  mystical  terms.  But  they  always  fell  to  be 
explained  by  various  circumstances.  For  example,  if  the  fund  came  from  the  wife,  then, 
in  dubiOy  the  fee  belonged  to  her.  And  if  the  destination  was  to  the  heirs  of  the  wife, 
the  fee  was  held  to  be  in  her.  Here  it  was  impossible,  on  looking  at  the  construction  of 
the  clause,  to  think  that  the  parties  regarded  the  fee  as  in  the  husband,  especially  con- 
sidering the  two  provisions  referred  to  by  Lord  Glenlee.  It  had  been  argued  for  the 
creditors,  that  if  it  had  been  a  landed  estate,  the  provision  would  have  appeared  in  the 
infef tment.  But  the  very  doubt  in  the  case  of  Newlands  arose  from  the  fact  of  its  being 
a  landed  estate ;  and  it  was  there  contended,  that  the  clause  was  Just  substituting  one 
entail  for  another,  and  so  defeating  the  entail,  while  in  the  case  of  moveable  rights,  the 
mil  of  the  testator  ought  always  to  have  effect, — so  that  the  Judge  who  dissent^  in 
that  case  would  have  here  decided  in  favour  of  the  family.  If  Mr.  Ramsay  had  been  in 
desperate  circumstances  at  the  time,  would  the  trustees  have  paid  to  him  %  They  took 
the  risk  of  his  single  receipt. — See  also  Synops.,  p.  537,  Angus  v,  Ninian. 

Lord  Meadowbank  concurred. 

TTie  Lord  Ju^stice- Clerk  was  clearly  for  adhering,  both  in  regard  to  the  intention  of 
the  parties,  and  the  powers  of  the  creditors.  The  deed  was  just  like  that  in  the  case  of 
Waterston.  The  Judges  in  the  case  of  Waterston  held  it  to  be  fixed  by  that  of  New- 
lands.  And  he  had  no  doubt  that  such  a  decision  would  here  accord  with  the  true 
intentions  of  parties.  They  clearly  contemplated  nothing  but  a  fiduciary  fee  in  the 
husband,  as  appeared  from  the  clauses  regarding  the  liferent  of  the  survivor — the  equal 
division  among  the  children,  failing  direction — and  the  provision  regarding  the  dissolution 
of  the  marriage,  without  children.  A  great  deal  had  been  said  about  the  way  in  which  Mr. 
Kamsay  had  got  the  money.  But  the  condescender  did  not  say  that  he  had  got  it  on  his 
single  receipt.  The  receipt  was  probably  joint ;  and  he  was  entitled  to  get  the  money, 
to  be  laid  out  for  the  purposes  of  the  marriage.  The  claim,  too,  was  only  for  the 
balance,  not  for  the  whole,  as  being  improperly  paid.  The  executor-creditor,  however, 
could  not  compete  with  the  wife  and  the  children. 

The  Court  adhered,  with  additional  expenses. 

Authorities  for  Claimant. — Bell  Com.  I.,  638,  last  edit.  Nelson  v.  Murray,  14th 
March  1732. 

Authorities  for  Respondents, — ^Waterston  v,  Rentons,  25th  November  1801 ;  Diet 
4297.  Hunter  v.  Hunter's  Creditors,  9th  July  1794;  Bell's  Cases,  73.  Creditors  of 
Pringle  v.  Erskine,  2d  June  1714;  Diet.  4261. 

Authority  quoted  by  Lord  Cringletie, — Angus  v.  Ninian ;  Syn.,  p.  537. 
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No.  89.  V.  Jurist  145.     6  Dec.  1832.     Ist  Div. 

David  and  Henry  Liluk,  Pursuers. — Cuningfiame. 

Mrs.  Margarkt  Lillie  or  Smith  and  Husband,  Defenders. — Dean  of 

Faculty  (ffope). 

Proof— Tenor — Settlement — A  holograph  letter,  containing  a  recommendation  to  the 
writer's  executrix  to  pay  certain  legacies,  having  been  destroyed  by  that  executrix, 
after  having  been  read  at  a  meeting  of  the  writer's  relations,  at  opening  her 
repositories  after  her  death — Held,  that  the  tenor  was  proved  by  two  witnesses 
deponing  to  its  contents,  by  a  draft  which  one  of  them  had  made  out  from  memory  of 
its  tenor,  shortly  after  its  destruction,  and  by  the  minute  drawn  up  at  opening  the 
repositories. 

By  disposition  and  settlement,  dated  14th  January  1823,  the  late  Miss  Margaret 
Seton  nominated  and  appointed  her  niece,  Miss  Catharine  Lillie  (sister  to  the  pursuers), 
her  sole  executrix  and  universal  disponee,  to  the  whole  property,  real  and  personal,  that 
should  belong  to  the  granter  at  her  death.  Miss  Seton  died  on  3d,  and  her  repositories 
were  opened  on  8th  October  1825,  in  presence,  among  others,  of  the  pursuers,  the 
defenders,  the  said  Catharine  Lillie,  Barbara  Lillie,  Mrs.  Ciaik,  John  Tweedie,  W.S.,  and 
Peter  Anderson,  W.S.,  the  agents  for  the  parties.  At  this  meeting,  Catharine  Lillie 
produced  a  letter,  holograph  of  Miss  Seton,  dated  27th  January  1823,  which  was 
noticed  in  the  minute  made  out  on  the  occasion,  and  subscribed  by  all  the  persons 
imaent,  in  these  terms : — 

"There  was  produced  by  Miss  Catharine  LiUie  a  holograph  letter  by  the  deceased, 
addreased  to  her,  dated  27th  January  1823,  subsequent  to  the  execution  of  the  said 
settlement,  whereby  she  enjoins,  that  whatever  money  is  in  the  hands  of  her  brothers, 
Messrs.  David  and  Henry  Lillie,  should  not  be  removed  whilst  these  gentlemen  required 
it  iat  carrying  on  their  business.  This  letter  also  mentions  that  Miss  Catharine  Lillie 
should,  out  of  the  debt  due  by  her  brother  Mr.  David  Lillie,  give  his  daughter  Miss 
Mary  Seton  Lillie  L.500  sterling ;  and,  although  [146]  there  is  an  erasure  in  the  sum, 
and  no  time  mentioned  when  it  should  be  payable,  still  Miss  Catharine  Lillie  hereby 
passes  from  all  such  objections,  by  agreeing  to  deduct  this  L.500  from  the  debt  due  by 
Mr.  David  Lillie,  and  that  immediately,  without  making  any  part  of  the  funds  of  the 
deceased,  or  being  taken  into  calculation  as  to  the  extent  of  the  debt  to  be  constituted 
by  bill  by  Mr.  David  Lillie  to  her.  This  letter  also  contains  a  similar  injunction  as  that 
aboTe  alluded  to,  upK>n  Miss  Barbara  Lillie,  to  allow  her  brothers  to  have  the  use  of  her 
money  whilst  they  required  it.  But,  in  the  event  of  Miss  Barbara  Lillie  making  a  point 
of  having  her  L.1000  paid  up,  her  brothers,  and  sister  Miss  Catharine,  will  make  it  their 
endeavour  to  comply  with  this  requisition,  upon  getting  due  premonition  to  that  effect ; 
and,  in  short,  they  will  pay  it  positively  at  Whitsunday  next,  if  required." 

The  minute  also  bore,  that  Mr.  Tweedie  was  instructed  to  put  the  settlement  on 
record,  and  that 

"It  is  the  intention  of  all  concerned  to  give  the  same  effect  to  the  holograph  letter 
aboTe  referred  to,  as  the  settlement ;  and  tibia  letter  also  Mr.  Tweedie  is  requested  to 
put  npon  record." 

The  settlement  and  letter  were  entrusted  to  Mr.  Tweedie's  keeping,  for  the  above 
purpose.  On  the  day  following,  vi«.  9th  October,  Mr.  Tweedie,  in  consequence  of  a 
request  to  that  effect,  waited  upon  Miss  Catharine  Lillie,  and  having  shown  her  the 
nunnte  of  the  meeting,  the  settlement,  and  the  holograph  letter,  she  seized  the  last  of 
^ese  documents,  and  thrust  it  into  the  fire,  where  it  was  instantly  consumed.  Mr. 
Tweedie  on  the  same  day  communicated  to  the  pursuer,  David  Lillie,  by  letter  (which, 
however,  bore  date  10th  October),  what  had  taken  place ;  and  also  on  10th  October, 
Miss  Catharine  Lillie  wrote  to  her  brother  David,  a  letter,  in  which  she  alluded  to  Mr. 
Tweedie's  having  written  him, — stated  her  regret  that  she  had  exhibited  the  holograph 
letter  at  the  meeting,  which,  she  said,  was  never  meant  by  her  aunt  to  be  seen  by  any 
person  but  herself, — and  requested  him  to  agree  to  a  new  minute,  and  to  cancel  the 
original  one  of  8th  October.  She  did  not,  however,  mention  the  destruction  of  the 
docmnent.     On  25th  October,  she  again  wrote  her  brother  David,  stating  her  regret  at 
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"  my  rash  cwA"  but  not  expressly  mentioning  that  the  document  had  been  destroyed. 
Miss  Catharine  LiUie  died  in  October  1830.  Part  of  the  succession  of  Miss  Seton  was 
in  the  hands  of  the  defenders, — that  in  the  hands  of  David,  amounting  to  L.2500, — ^and 
that  in  Henry's  hands  to  L.500.  Upon  being  called  upon  to  pay  these  sums,  the  former 
maintained  that  he  was  entitled,  under  the  holograph  letter,  to  L.1000,  and  the  latter 
to  L.500,  as  legacies  left  by  Miss  Seton.  A  multiplepoinding  having  been  brought, 
claims  were  lodged ;  but,  from  the  destruction  of  the  document,  it  became  necessary  to 
bring  the  present  actions, — the  one  by  David,  and  the  other  by  Henry  Lillie, — for 
proving  the  tenor  thereof,  which  was  averred  to  be  in  the  following  terms : — 

''Edinburgh,  27th  January  1823. — My  Dbab  Catharinb,  As  your  brothers  David 
and  Henry  cannot  possibly  carry  on  their  business  without  having  tjie  use  of  the  money 
in  their  hands  belonging  to  me,  it  is  therefore  my  desire  and  wish  that  the  same  shaU 
not  be  removed ;  and,  in  like  manner,  I  recommend  to  your  sister  Barbara  to  give  them 
the  use  of  the  money  left  to  her,  so  long  as  they  may  have  occasion  for  it.  And  I 
hereby  declare,  that  it  is  my  wish  and  intention,  and  enjoin  you,  at  your  death,  to  settle 
upon  your  brother  David,  or  family,  L.1000  sterling,  and  upon  your  brother  Henry 
L.500  sterling ;  and  to  give  to  your  neice,  Mary  Seton  Lillie,  out  of  the  money  due  by 
her  father,  a  legacy  of  L.500  sterling.  I  am,  dear  Catharine,  your  affectionate  aunt, 
(Signed)     Margaret  Seton.     (Addressed)     Miss  Catharine  Lillie." 

In  defence,  it  was  pleaded, — I.  The  pursuers  have  no  title  to  pursue,  in  respect,  l«f, 
That  the  alleged  letter  did  not  impose  any  obligation  on  Miss  Lillie  to  leave  the  legacies 
to  the  pursuers.  2d,  The  letter  being  alleged  to  be  holograph,  but  not  signed  before 
witnesses,  does  not  prove  its  own  date,  and  cannot  therefore  be  held  to  have  been 
written  subsequent  to  the  deed  of  settlement. — II.  No  written  adminicles  being  offered, 
or  habOe  mode  of  proving  the  tenor,  the  action  should  be  dismissed.  The  Court,  after 
ordering  a  condescendence,  and  the  usual  procedure,  pronounced  (4th  February  1832) 
this  interlocutor : — 

"  Having  resumed  consideration  of  this  cause,  and  advised  the  condescendence  and 
answers,  and  heard  the  counsel  for  the  parties,  they  sustain  the  pursuers'  title,  and 
before  answer,  allow  them  to  prove  the  tenor  and  casus  omissionts  of  the  writ  libelled ; 
and  further,  allow  to  both  parties  a  conjimct  probation  of  their  averments,  contained  in 
the  revised  condescendence  and  answers;  grant  commission  to  Mr.  Graham  Spiers, 
advocate,  to  take  said  proof  and  diligence  at  either  party's  instance  against  havers  and 
witnesses." 

A  proof  was  led.  The  agent,  Mr.  Tweedie,  who  had  prepared  the  deed  of  settle- 
ment, deponed  that  he  had  seen  the  letter,  and  that  it  had  been  destroyed,  as  already 
stated  ; — that  he  had  taken  a  jotting,  on  the  day  of  its  destruction,  of  its  contents,  and 
made  out  shortly  after,  from  memory,  and  from  the  minutes  of  the  meeting  of  8th 
October,  a  draft  of  its  contents  as  nearly  as  he  could  remember — which  draft  was  in  the 
terms  already  quoted.  Mr.  Anderson,  W.S.,  deponed  that  he  saw  the  letter  on  8th 
October  at  the  meeting ; — that  he  had  an  indistinct  recollection  that  the  whole  of  it  was 
not  engrossed  in  the  minute  of  that  meeting ; — that  the  letter  contained  a  recommenda- 
tion to  Miss  Catharine  Lillie  to  allow  the  money  to  remain  in  the  hands  of  her  brother 
David,  an^  also  imported  that  the  money  then  in  his  hands  should,  upon  Catharine 
Lillie's  death,  go  to  David;  and  similar  expressions  were  used  as  to  the  money  in 
Henry's  hands.  There  was  produced  by  Mr.  Tweedie,  the  instructions  received  from 
Miss  Seton,  for  preparing  her  settlement,  in  these  terms : — 

"  My  niece  Mrs.  Craik,  spouse  to  Mr.  Craik,  preacher  of  the  gospel,  I  bequeath  her 
L.20  yearly  for  life.  My  niece  Barbara  Lillie,  I  bequeath  her  L.1000;  and  my  niece 
Catharine  Lillie,  I  bequeath  her  all  the  rest  of  my  money,  and  my  dwelling-house, 
furniture,  clothes,  and  everything  that  belongs  to  me.  I  wish  her  to  settle  at  her  death 
L.1000  to  her  brother  David,  or  family ;  also  L.500  to  her  brother  Henry,  and  L.400  to 
her  sister  Mrs.  Smith,  or  family." 

At  advising, 

Lord  Balgray  had  no  difficulty  in  making  up  his  mind  in  this  case.  If  Mr.  Tweedie 
is  at  all  to  be  credited,  the  tenor  and  terms  of  the  letter  are  satisfactorily  made  out 
The  evidence  of  that  highly  respectable  person  seems  to  me  conclusive.  Nothing  can  lie 
more  natural,  or  likely  to  happen,  than  that  a  person  engaged  like  him  in  a  multitude 
of  transactions  should  occasionally  confuse  the  dates  of  these,  although  he  retains  a 
distinct  recollection  of  their  nature  and  substance,    I  am  not  influence  in  this  case 
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entirely  bj  the  terms  of  the  minute,  nor  even  so  much  as  by  the  draft  of  the  letter 
diawn  up  by  Mr.  Tweedie,  recently  after  the  destruction  of  the  deed,  when  the  contents 
were  fresh  in  his  mind. 

Lord  President  was  of  the  same  opinion.  He  could  not  draw  an  unfavourable 
inference  from  the  fact  that  Mr.  Tweedie's  [147]  draft  did  not  embrace  all  the  particulars 
of  the  letter ;  for  he  acted  most  cautiously  and  properly,  in  not  recording  more  than  he 
distmctly  and  fully  recollected. 

Lord  Gillies  entirely  concurred.  The  sufficiency  of  proof  in  every  case  must  depend 
upon  its  own  circumstances.  The  proof  here  was  as  ample  as  the  case  could  admit  of. 
The  draft  did  not  give  a  complete  detail  of  the  terms  of  the  deed  destroyed ;  but  the 
detail  which  it  afforded  was  drawn  from  the  recollection  of  a  most  honourable  man, 
recently  after  the  destruction  of  the  letter,  and  was  not  contradicted  by  any  other 
evidence. 

Lcnrd  Craigie  agreed  upon  the  merits  with  the  rest  of  the  Bench,  but  thought  that 
an  action  of  damages  against  the  party  who  destroyed  the  deed  would  have  been  a  more 
competent  mode  of  redress,  concluding  to  have  the  party  ordained  to  repair  the  loss  and 
damage  sustained  by  the  wrongous  and  criminal  act.  The  evidence  here  woiUd  have 
been  sufficient  to  make  out  the  case  to  a  jury. 

The  CJourt  (4th  December  1832)  pronounced  the  following  interlocutor : 
"The  Lords  having  advised  the  state  of  this  process,  adminicles  produced,  and 
testimonies  of  the  witnesses,  and  heard  the  counsel  for  the  parties,  they  ^nd  the  casus 
omissionis  of  the  writing  libelled  sufficiently  proven;  and  find  the  tenor  of  the  said 
writing  as  libelled  proven,  and  decern  and  declare  accordingly." 

[S.C.  11  S.  160.] 


Xo.  127.  V.  Jurist  178.     17  Jan.  1833.     2nd  Div.— Lord  Medwyn. 

Magistrates  of  Edinburgh,  Pursuers. — LAmy, 
James  Brown,  Defender. — Shtint,  Milne. 

Servitude — Building — Encroachment, — Held,  that  a  wooden  shed  (adjoining  to  a  church), 
erected  by  a  neighbouring  proprietor,  with  a  leaden  roof,  and  supported  on  cast-iron 
pillars  not  fixed  into  the  ground,  was  an  encroachment,  in  contravention  of  a  clause 
of  servitude  against  "  biuldings  "  witliin  a  certain  distance  of  the  church. 

In  1781,  Young,  a  wright  in  Edinburgh,  wrote  as  follows  to  the  doer  of  the 
]^Iagistrate6 : 

"Upon  the  3d  day  of  August  1767,  I  feued  from  the  Good  Town  60  feet  in  front  of 
area  A,  on  the  north  side  of  George  Street,  bounded  on  the  east  by  the  feu  granted  to 
Mr.  Thomas  Heriot,  wright,  for  which  I  paid  the  Chamberlain  the  rated  purchase- 
money  of  L.225  sterling,  and  was  to  pay  of  feu-duty  L.4,  10s.  sterling  yearly,  upon  the 
back  part  of  thiB  area,"  and  "  I  have  built  a  dwelling-house,  enclosed  the  same,  and 
erected  sheds  proper  for  my  business :  In  consequence  of  a  communing  with  you  and 
some  other  members  of  the  Town-Council,  I  now  agree  to  relinquish  the  said  lot  of 
ground  for  the  purpose  of  building  a  church,  the  area  of  which  is  to  be  120  feet  in 
fronts  upon  the  following  conditions  \— firsts  That  the  Towii-Council  discharge  me  of  all 
arrears  of  feu-duty  due  for  the  said  60  feet  in  front  to  be  relinquished ;  second^  That 
Uiey  grant  me  a  feu-charter  of  60  feet  in  front  of  the  said  area  A,  on  the  north  side 
of  George  Street,  to  be  bounded  on  the  east  by  the  said  area  of  120  feet  in  front, 
belonging  to  the  said  intended  church,  and  of  the  property  of  the  north  end  of  the 
said  120  feet,  under  this  servitude,  that  I  am  not  to  erect  any  building  whatever  nearer 
to  the  said  church  than  the  distance  of  25  feet  from  the  line  of  the  extremity  of  the 
dliptic  part  of  the  church ;  and  that  any  buildings  to  be  erected  by  me  to  the  north  of 
ibe  said  25  feet  are  not  to  consist  of  more  than  a  ground  storey,  and  two  storeys  above," 
&c. 

Thereafter,  in  1784,  the  Magistrates,  considering  that 

"upon  the  22d  day  of  March  1783,  the  said  John  Young  paid  the  purchase-money  of 
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28  feet  more  of  said  area  AA,  8  feet  of  which  was  to  be  laid  out  aa  a  road,  in  order  to 
enlarge  the  area  of  the  church ;  and  that,  by  another  Act  of  Council,  dated  the  21st 
day  of  May  1783,  the  said  John  Young  is  to  have  a  servitude  upon  the  said  roa<l  of  8 
feet  to  his  back  ground,  l>eing  the  property  on  the  north  end  of  the  said  120  feet 
belonging  to  the  church,  under  the  conditions  therein  mentioned," 

disponed  to  him  80  feet  in  front,  bounded  by  the  eight  feet  lane,  as  also  the  north  end 
of  the  church  area,  on  which  he  had  erected  a  dwelling-house ; 

"  but  always  with  and  under  this  servitude,  that  the  said  John  Young,  or  liis  foresaids, 
shall  not  erect  any  building  whatever  [179]  nearer  to  the  said  church  than  the  distance 
of  25  feet  from  the  line  of  the  extremity  of  the  elliptic  part  of  the  church,  and  that  any 
buildings  to  be  erected  by  him,  or  his  foresaids,  to  the  north  of  the  said  25  feet,  are  not 
to  consist  of  more  than  a  ground  storey  and  two  storeys  above ;  and  with  this  further 
servitude,  that  no  steps  or  other  erections  whatever  are  to  be  made  on  the  8  feet  road 
above  mentioned." 

In  1788,  Yoimg  granted  leave  to  the  Magistrates  to  erect  a  session-house  on  part  of 
his  ground  behind  the  church,  and  that  very  soon  after  he  had  sold  the  east  half  of  the 
said  ground  (which  he  separated  from  the  west  by  a  parapet  and  railing  from  the  church 
southward)  to  the  defender's  author, 

**•  together  also  with  free  ish  and  entry  Uj  the  said  subjects,  and  jmrticularly  a  right  of 
servitude  of  a  road  or  entry  from  George  Street  to  the  said  subjects  by  the  east  end  of 
the  said  church ;  but  always  with  and  under  this  servitude,  that  the  said  Lady  Rachel 
Bruce,  or  her  foresaids,  shall  not  erect  any  building  whatever  nearer  to  the  said  church 
than  the  distance  of  25  feet  from  the  line  of  the  extremity  of  the  elliptic  part  of  the 
church,  and  that  any  buildings  to  be  erected  by  her,  or  her  foresaids,  to  the  north  of  the 
said  25  feet,  are  not  to  consist  of  more  than  a  ground  storey  and  two  storeys  above." 

Young  shortly  after  erected  a  shed  along  the  parapet  wall,  and  coming  within  25 
feet  of  tie  church.  And  this  shed  was  replaced  by  another  with  a  tiled  roof — all 
without  objection  by  the  Magistrates.  The  defender's  title  in  1818,  contained  the  clause 
of  servitude  in  the  original  grant.  Some  years  afterwards,  the  defender,  without  per- 
mission from  the  Dean  of  Guild,  or  notice  to  the  pursuers,  erected  a  shed  or  building, 
with  a  leaden  roof,  supported  by  cast-iron  pillars  not  fixed  in  the  groimd, — of  which 
building,  connected  with  his  own  erections,  the  south  end  touched  the  church,  and  the 
west  side  the  session-house.  No  eaves-drop  fell  from  it  on  the  property  of  the  Magis- 
trates; and  the  eaves-drop  of  the  church  was  carried  oif  by  a  spout.  In  1831,  the 
Magistrates  brought  an  action  of  demolition  and  removal,  pleading,  inter  alia^ — I.  The 
erection  of  the  shed  or  building  complained  of  is  a  contravention  of  the  servitude  in  the 
original  feu-charter  to  John  Young,  as  well  as  in  the  disposition  to  the  defender  himself. 
The  servitude  is  one  of  the  express  conditions  of  the  original  feu-grant,  &c. — II.  The 
defender  has  not  acquired  freedom  by  prescription,  acquiescence,  or  otherwise,  from  the 
servitude  so  imposed  on  his  property,  which  is  still  binding  on  him.  The  building  in 
question  is  of  very  late  erection,  and  was  not  only  not  sanctioned  by  the  pursuers,  but 
was  erected  without  notice  having  been  given  to  them,  and  without  permission  from  the 
Dean  of  Guild  Court — the  sanction  of  which  is  requisite  in  the  erection  of  all  buildings 
within  burgh. — III.  The  building  in  question  is  an  encroctchment  on  the  pursuers' 
rights,  and  therefore  injurious  to  them,  and  to  the  community  whom  they  represent,  and 
it  is  the  duty  of  the  piirsuers,  as  trustees  for  the  public,  to  put  down  all  such  encroach- 
ments when  discovered.  Nor  is  it  any  good  defence,  that  another  party,  equally  liable 
to  complaint  in  regard  to  his  own  particular  property,  has  not  been  brought  into  a  court 
of  law.  Finally,  fuU  effect  must  be  given  to  a  right  of  servitude,  even  though  positive 
damage  or  inconvenience  cannot  be  proved  from  the  servitude  having  been  contravened. 

The  defender  pleaded — I.  As  the  shed  erected  by  the  defender  is  not  a  "  building," 
either  according  to  the  ordinary  meaning  of  the  word,  or  the  sense  in  which  it  is  used  by 
the  pursuers'  authors  in  contemporaneous  charters,  or  the  signification  of  it  in  the  charter 
of  1784,  there  has  been  no  violation  of  the  servitude  by  the  defender,  in  making  the 
erection  complained  of. — II.  The  existence  of  sheds  or  shades  on  the  area  in  question, 
when  the  charter  of  1874  was  granted — the  agreement  by  tlie  Magistrates  to  express  the 
servitude  in  the  very  terms  proposed  by  Mr.  Young,  for  whose  business  these  sheds  were 
necessary — the  erection  of  paraj^et  walls,  timber-railing,  and  additional  sheds  almost 
immediately  after,  on  the  area  to  which  the  servitude  applied,  and  the  silent  acquiescence 
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by  the  Magistratea  for  nearly  forty-seven  years,  are  circumstances  sufficient  to  show  the 
understanding  of  all  parties  concerned,  as  to  the  meaning  of  the  wor<l  "  buildiiifr." — III. 
As  the  pursuers  can  instruct  no  injury  occasioned  by  the  shed  in  question,  and  can  show 
no  benefit  to  be  obtained  by  its  demolition,  they  are  not  entitled  to  deprive  the  defender 
of  the  natural  use  of  his  property,  and  greatly  lessen  its  value,  by  insisting  on  the  removal 
of  this  shed. — TV.  The  servitude,  originally  possessed  by  the  Magistrates  of  Edinburgh 
over  the  area  in  question,  has  been  extinguished,  not  only  by  their  neglecting  to  enforce 
it  for  above  forty  years,  but  by  their  allowing  various  and  repeated  erections  to  be  made, 
repugnant  to  the  servitude  (even  according  to  their  interpretation  of  it),  without  any 
objection  or  interruption  on  their  part. — V.  The  pursuers  are  also  barred  by  acquiescence, 
from  attempting  to  enforce  this  servitude,  as  they  and  their  authors  have,  for  nearly 
forty-seven  years,  not  only  tolerated  and  permitted  deviations  from  the  servitude  (as 
constructed  by  them),  but  approved  of  them  rebus  ipsis  et  faetiSy  by  express  acts  of 
homologation. 

"lie  Lord  Ordinary  (5th  Jime  1832)  having  resumed  consideration  of  the  debate, 
and  advised  the  process,  Finds,  that  the  shed  or  building  erected  by  the  defender  does 
not  fall  within  the  words  of  the  servitude  in  the  defender's  titles,  but  finds  that  it  must 
not  be  attached  to  the  walls  of  the  church  or  session-house,  the  property  of  the  pursuers, 
and  decerns  in  the  summons,  to  the  effect  of  removing  the  shed  to  such  a  distance  as  is 
by  usage  allowed  to  a  proprietor,  where  the  division-wall  is  built  on  his  own  property ; 
and  is  not  mean  between  him  and  the  conterminous  proprietor ;  quoad  ultra  sustains  the 
defences,  assoilzies  the  defender,  and  decerns ;  finds  no  expenses  due. — Note, — Looking 
to  the  feu-contract,  the  term  building  seems  to  imply  something  much  more  substantial 
than  a  wooden  shed,  as  this  is  described  to  be,  not  even  fixed  into  the  groimd,  and  not 
rising  above  the  parapet  of  the  division-wall.  The  Lord  Ordinary  is  not  much  moved 
with  the  usage  pleaded,  that  the  original  feuar  had  a  sawyer's  shed  in  the  middle  of  the 
ground.  Ajiy  such  temporary  use  of  the  ground  till  it  was  permanently  occupied  by  the 
building  or  dwelling-house  intended  to  be  erected  thereon  (for  it  was  a  building  feu) 
can  be  looked  upon  only  as  a  tolerance.  Neither  party  i)robably  conceived  the  idea  of 
erecting  on  that  space  anything  but  a  building  in  the  usual  sense  of  the  word ;  and  if  a 
permission  had  been  asked  to  erect  a  permanent  shed  in  the  situation  of  this  one,  the 
Lord  Ordinary  is  persuaded  it  would  have  been  rehised,  in  ortler  to  keep  a  free  area  all 
round  the  church.     But  the  expression  has  not  been  made  broad  enough." 

The  pursuers  reclaimed  on  the  merits — Brown  as  to  expenses.  At  advising,  28th 
November  1823, 

Hie  Lord  Justice-Clerk  felt  that  he  should  have  inspected  the  subjects.  He  must  yet 
see  them. 

[180]  Lord  Meadowbank  always  felt  averse  to  such  visitations,  because  the  judgment 
of  the  CJourt^  proceeding  upon  them,  was  subject  to  review  by  the  House  of  Lords,  who 
could  not  visit. 

Tlie  Lord  Jtistvce-Glerk  must  say,  that  he  was  not  at  all  moved  by  the  remark  of 
liOpd  Meadowbank.  If  an  issue  was  to  be  framed,  it  might  be  sent  to  a  jury.  But  if 
not,  and  the  matter  required  ocular  inspection,  the  Court  must  look  at  the  subjects. 

The  Court  delayed,  in  order  to  inspect  the  subjects.  At  a  second  advising,  8th 
December  1832, 

The  Lord  Justice-Clerk  said,  that  the  difficulty  which  he  had  experienced  was  not 
removed  by  the  inspection  of  the  premises.  No  building  was  to  be  erected  within  25 
feet  of  the  elliptic  part  of  the  church.  Now,  what  was  the  construction  that  weis  to  be  put 
on  the  word  building  ?  It  was  contended  that  it  must  be  a  house  consisting  of  stone  and 
lime.  But  this  was  a  very  circumscribed  view.  The  party  might  raise  a  habitable  house 
of  cast-iron.  In  these  days  the  thing  was  quite  possible.  Tlie  present  eroction  was 
constructed  on  iron  pillars,  with  a  lead-covered  roof,  and  it  was  as  good  as  if  it  had  been 
made  of  stone  and  lune.  In  these  circumstances,  could  it  be  maintained  that  there  had 
not  been  an  infraction  of  the  servitude?  He  thought  there  were  good  grounds  for 
departing  from  the  judgment  of  the  Lord  Ordinary.  The  Magistrates,  as  the  guardians 
of  the  community,  ought  never  to  have  allowed  such  erections  against  the  walls  of  the 

church. 

Lord  MeadawbarUc  concurred.  He  did  not  know  how  the  clause  could  have  been 
expressed  more  comprehensively,  than  by  using  the  words  "any  building  whatever,"  and 
thus  providing  that  no  erections  should  be  raised.     If  any  other  construction  were  put 
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ou  the  clause,  a  building  of  40  feet  high,  divided  into  storeys,  might  have  been  raised 
■with  impunity,  notwithstanding  the  servitude.  There  would  be  no  end  of  such 
encroachments.  Even  if  the  Dean  of  Guild  should  give  his  authority  to  make  a  certain 
erection,  the  Magistrates  were  not  thereby  bound.  He  granted  his  warrant  in  a  judicial 
capacity,  as  an  officer  of  the  law.  The  Magistrates  might  object  to  the  building. 
Because  they  had  tolerated  one  nuisance,  there  was  no  reason  why  they  should  tolerate 
a  thousand. 

Lord  Olenlee  dissented.  Had  the  word  erection  been  in  the  servitude,  it  would 
have  served  the  purpose.  He  did  not  think  that  the  word  building  could  be  strained  to 
comprehend  the  present  erection. 

Lord  Cringletie  agreed  with  Lord  Glenlee.  The  word  erection  was  used  in  one  part 
of  the  charter,  and  building  in  another.  They  had  different  meanings.  Had  the  word 
erection  been  used  in  the  present  case  in  the  servitude,  there  could  have  been  no  doubt 
about  the  matter. 

The  case  was  allowed  to  stand  over.     At  a  third  advising. 

The  Lord  Justice-Cflerk  had  not  altered  his  opinion.  And  he  observed  in  a  late 
newspaper  that  the  English  Judges  had  held  an  erection  of  the  same  nature  upon 
wheels,  so  as  to  be  moveable,  to  be  an  encroachment.  Considering  how  the  Magistrates 
had  tolerated  other  encroachments  in  the  same  place,  they  should  not  get  expenses. 

The  Court  "  Alter  the  interlocutor  of  the  Lord  Ordinary  on  the  merits ;  decern  in 
terms  of  the  libel,  but  find  no  expenses  due ;  adhering  on  that  point  to  the  interlocutor 
complained  of,  and  refusing  the  desire  of  both  notes." 

Authority  for  Pursuers. — GreenhiD,  8th  July  1825;  Shaw,  IV.,  160. 

AuiJutrities  for  Deferffer, — Haig  v.  Henderson,  12th  June  1830.  Fraternity  of 
Masters  and  Seamen  of  Dundee  v.  Wedderbum,  &c.,  17th  February  1830.  Lord 
Melville  v,  St.  Ann's  Distillery  Comimny,  29th  May  1830.  Macdonald  v.  Heriot's 
Hospital,  12th  February  1828  (Temd  case).  Brown's,  Uth  May  1823.  Digest,  8,  6. 
Stair  II.,  7,  4.  Ersk.  II.,  9,  37.  Bankton,  IL,  7,  6,  1.  Walker  v.  Wishart,  11th  March 
1825.  Walker  v,  Renton,  11th  March,  1825.  Aytoun  v.  Douglas,  1st  July  1800. 
Stirling  v,  Haldane,  26th  November  1809. 

[S.C.  11  S.  255.] 
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Archibald  Thomson,  Petitioner. — Cowan. 

Curatory — Nohile  Ojfficium. — Wlien  the  nearest  of  kin  on  the  mother's  side  of  a  minor 
were  furth  of  Scotland,  their  citation,  in  an  edict  of  curatory,  dispensed  with,  ujwn 
an  application  to  that  eifect. 

Thomson,  a  minor,  raised  an  edict  of  curatory,  before  the  Sheriff  of  Lanarkshire ; 
but  his  relations  on  the  mother's  side  being  all  resident  furth  of  Scotland,  he  presented 
the  present  application,  setting  forth  this  fact,  and  that  in  consequence  thereof,  he 
could  not  comply  with  statutes  1555,  c.  32,  and  1672,  c.  2,  and  praying  the  Court 

"  to  authorise  the  Sheriff  of  Lanarkshire,  the  Judge  Ordinary  of  the  petitioner,  to 
dispense  with  the  citation  of  the  nearest  of  kin  on  the  mother's  side ;  and  upon  curators 
being  chosen,  to  authorise  the  nearest  in  kin  on  the  father's  side  only,  to  concur  \*'ith 
them  in  making  up  inventories  of  the  petitioner's  means  and  estate,  and  subscribing 
duplicates  of  the  same,  in  the  same  manner  as  if  the  nearest  in  kin  on  the  mother's  side 
had  been  resident  in  Scotland,  and  been  cited  to  appear,  and  failed  to  do  so." 
In  support  of  the  application  he  referred  to  the  following  authorities : — 
Young,  19th  February  1818.  Cruickshanks,  11th  February  1819;  Fac.  Coll. 
Auchincloss,  2d  February  1831 ;  Shaw,  Vol.  IX.,  p.  380.  Lamont,  29tli  June  1831, 
and  De  Maria,  same  day;  Shaw,  Vol.  IX.,  p.  841.  Shields,  &c.,  2d  February  1832; 
Shaw,  Vol.  X.,  p.  282.     And  I»rd  Blantyre,  Uth  June  1832. 

The  Court  granted  the  prayer. 
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No.  153.  V.  Jurist  204.     31  Jan.  1833.     2nd  Div.— Lord  Medwyn. 

Andrew  Scott,  Raiser,  against  The  Fife  Bank,  &c.,  Claimants. — Keay, 

P,  BobertsoUy  Marshall,  H.  Bobertson,  RusselL 

Preference — Lien — Hypothec — Principal  and  Agent — Terce — Tutor — Remuneration, — 
Circiuustances  in  which  a  party,  who  had  advanced  a  sum  to  relieve  certain  goods 
helonging  to  the  estate  of  a  deceased  party  from  a  writ  of  extent,  in  order  that,  hy 
their  sale  (which  took  place  accordingly)  the  winding  up  of  his  affairs  might  he 
facilitated,  was  found  entitled,  in  a  multiplepoinding  in  which  the  fund  in  medio  was 
the  proceeds  of  an  heritable  bond  belonging  to  the  estate,  to  be  preferred  for  the 
unpaid  balance  of  the  advance — Held,  I.  That  the  widow  of  a  party  infeft  on  an 
heritable  bond,  having  been  kenned  before  the  sale  of  the  property ;  and  the  sale 
having  proceeded  without  consulting  her, — was  entitled  to  have  her  terce  calculated, 
without  deduction  of  the  expenses  of  sale  and  disposition. — II.  An  uncle,  acting  as 
tutor-at-law  to  his  niece,  and  employing  a  country  factor  and  a  town  agent,  who  were 
paid  from  the  estate,  held  not  entitled  to  any  recompense  for  alleged  trouble  or 
expenses  in  the  management. 

James  Swayne,  collector  of  taxes  and  agent  for  the  Fife  Bank  at  Kirkaldy,  died  in 
1821,  indebted  to  the  Bank  in  about  L.22,000,  and  leaving  a  child,  Mary  Spittal 
Swayne,  whose  uncle,  George  Swayne,  was  appointed  her  tutor-at-law.  He  employed 
under  him  James  Petty,  as  agent,  to  manage  Miss  Swayne's  affairs.  The  Bank  brought 
an  action  against  Geoi^e  Swayne,  in  which  an  interim-decree  of  constitution  for  L.50()0 
waa  pronounced  in  November  1822.  In  1824,  a  compromise  was  entered  into,  by  which 
the  Bank  Ijecame  sole  trustees  over  James  Swayne's  estate,  and  entitled  to  rank  on  it  for 
the  fuU  sum  claimed  by  them,  upon  the  condition  of  paying  the  previous  expenses  of 
management,  incurred  by  the  tutor-at-law,  out  of  the  estate.  The  Bank  ceased  to  do 
bosiness  in  1825.  Drummond,  the  claimant,  was  appointed  cashier,  to  wind  up  the 
Bank's  affiskiis,  and  obtained  decree  in  the  original  action  in  1830.  James  Swayne  was 
creditor  in  an  heritable  bond  for  L.1500  over  the  lands  of  Haugh,  for  money  advanced 
OQt  of  the  funds  of  the  Bank.  Full  payment  was  not  obtained ;  but  a  discharge  was 
transmitted  to  Petty,  formerly  agent  on  James  Swayne's  estate,  and  afterwards  agent  of 
the  widow,  for  her  signature.  He  transmitted  it  to  Scott,  her  agent  in  Edinburgh,  who 
had  acted  also  as  agent  in  some  law  proceedings  for  behoof  of  James  Swayne's  estate, 
who  obtained  her  signature  and  payment  of  about  L.900  from  the  debtor,  in  1825.  He 
retained  this  sum  in  his  hands,  till  the  Bank  raised  a  multiplepoinding  in  his  name.  In 
this  action,  claims  were  lodged — 1«/,  For  Drummond,  as  cashier  of  the  Bank ;  2rf,  For 
James  Petty;  3rei,  For  Andrew  Scott,  W.S.,  the  nominal  raiser;  ith^  For  George 
Swayne ;  bth^  For  the  Misses  Spittal ;  6<A,  For  Mrs.  Swayne,  the  widow,  who  claimed 
her  terce  as  a  preferable  debt  out  of  the  fund  in  mediOf  as  the  proceeds  of  the  heritable 
hond.  The  Bank  claimed  as  creditor  in  the  L.22,000,  and  under  the  agreement  above 
mentioned. 

Petty  claimed  payment  of  his  accounts  as  agent  on  James  Swayne's  estate,  and 
pleaded,  inter  aUct^ — I.  The  claimant  is  preferable  over  the  fund  in  rnedio,  in  respect 
that  he  originally  had  possession  of  the  bond  whereby  the  fund  in  medio  was  realised, 
and  held  an  hypothec  over  the  same  for  his  l>alance,  which  was  preferable  to  every  other 
claimant,  and  which  was  specially  reserved  when  he  parted  with  the  custody  of  the 
^nd. — II.  The  claimant  is  entitled  to  a  preference  over  the  fund  in  medioy  by  the 
contract  and  agreement  between  the  Fife  Bank  and  the  tutor-at-law,  whereby  it  was 
stipulated  that  the  whole  expenses  of  management  should  be  paid  out  of  the  common 
fmid. — ^III.  The  claimant  is  entitled  to  a  preference  over  the  fund  in  medio^  in  respect 
that  his  claim  consists  of  accounts  incurred  in  realising  and  managing  the  estate  for  the 
benefit  and  behoof  of  all  having  an  interest. 

Scott  pleaded,  inter  alui, — The  pursuer  is  entitled  to  retain  his  expenses  out  of  the 
fund  which  came  into  his  hands,  in  respect  that  he  was  entitled,  both  by  law,  and  by 
the  foresaid  contract  l)etween  George  Swayne  and  the  Fife  Bank,  to  have  these  expenses 
paid  preferably  out  of  James  Swayne's  funds,  and  that  he  was  duly  authorised  to  uplift 
the  fund  in  question,  in  order,  inter  alia,  to  pay  these  expenses. 

George  Swayne  pleaded,  inter  alia, — I.  The  claimant  is  entitled  to  be  indemnified 
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out  of  the  fund  in  inediOj  of  the  sxmis  of  which  he  claims  payment  and  relief,  in  respect 
that  these  sums  were  incurred  in  conducting,  for  behoof  of  all  concerned,  the  affairs  of 
the  defunct  common  debtor, — and  that  it  was  part  of  the  foresaid  agreement,  that  be 
should  obtain  such  indemnification. — II.  Mr.  Petty  ib  not  entitled  to  insist  in  his  present 
claim,  he  having  admitted  on  oath,  that  it  formed  no  part  of  his  funds,  and  having 
obtained  a  settlement  with  his  creditors  on  that  footing. 

Misse«  Spittal,  who  had  advanced  a  sum  to  relieve  certain  goods  belonging  to  the 
estate  of  Swayne  from  the  Crown's  extent,  in  order  to  facilitate  their  sale,  pleaded,  itUer 
alia, — The  claimants  are  entitled  to  a  preference  upon  the  fund  in  medio  (after  Mrs. 
Swayne's  claim  is  satisfied),  in  respect  that  the  sums  claimed  by  them  were  advanced 
for  behoof  of  all  the  other  claimants,  as  creditors  of  the  defunct  common  debtor ;  that 
the  claimants,  accordingly,  are  in  right  of  the  Crown's  preferable  diligence ;  that  it  was 
arranged  and  agreed  to  among  the  parties  concerned,  that  the  claimants  should  be  {jaid 
out  of  the  fund  in  medio,  and  that  arrangement  was  acquiesced  in  and  homologated. 

"The  Lord  Ordinary  (11th  July  1832)  having  resumed  consideration  of  the  debate 
in  this  case,  and  advised  the  process,  Finds  that  James  Swayne,  being  agent  at  Kirkaldj* 
for  the  Fife  Banking  Company,  died  in  June  1821,  indebted  to  that  Company,  leaving 
an  only  daughter  a  minor,  and  that  George  Swayne  was  served  tutor-at-law  to  the 
minor,  who  assumed  the  character  of  executrix  to  her  father :  Finds  that  George 
Swayne,  who  [205]  was  in  business  in  London,  appointed  James  Petty,  his  factor 
and  commissioner  for  managing  the  minor's  affairs  in  this  country,  and  Andrew  Scott, 
W.S.,  was  also  employed  in  these  affairs :  Finds  that  the  Fife  Bank  raised  an  action 
against  the  minor  and  her  tutor,  for  a  large  l)alance  due  by  James  Swayne  as  bank  agent ; 
and  as  it  appeared  that  there  would  be  no  reversion  to  the  minor,  and  therefore  that- 
she  had  no  interest  to  continue  the  winding-up  of  these  affairs,  an  arrangement  was 
entered  into  between  George  Swayne  and  the  Fife  Bank  (12th  February  1824),  by  which 
it  was  agreed  that  the  whole  funds  and  effects  should  be  transferred  to  the  Bank,  *  as 

*  trustees  for  all  parties  having  interest  in  the  said  estate  and  effects:'  And  it  is 
further  specially  agreed,  that  the  Bank  shall  be  ranked  for  the  sum  of  L. 22,074,  lis.  7d., 
exclusive  of  interest ;  and  *  that  the  expenses  incurred  by  George  Swayne,  as  tutor-at-law  in 

*  the  management  of  the  said  estate,  shall  be  paid  out  of  the  common  funds  of  the  estate  : ' 
Finds,  that  part  of  James  Swayne's  funds  thus  transferred  to  the  Bank  in  trust,  was  an 
heritable  bond  for  L.1500  over  the  lands  of  Haugh,  out  of  which  his  widow  claimed  a 
terce,  and  to  which  she  was  kenned  by  decree  of  the  Sheriff,  7th  May  1822,  from  and 
after  Martinmas  1821  :  Finds  that  this  bond  was  paid  up  on  the  sale  of  the  lands  in 
1825 ;  but  that,  in  consequence  of  prior  securities,  the  sum  recovered  only  amounted  to 
L.890,  188.,  and  that  the  widow  was  preferable  over  this  sum  for  her  terce :  Finds  that 
it  was  necessary  that  the  heritable  debt  should  be  discharged  by  the  widow  as  well  as  by 
the  tutor  on  behalf  of  the  minor ;  and  the  claimant,  Scott,  admits  that  he  was  agent  for 
the  widow :  Finds  it  stated  by  Mr.  Scott,  that  the  discharge  for  the  heritable  debt  was 
sent  to  him  by  Mr.  Lundin  Cooper,  who  had  prepared  it  as  agent  for  the  Bank ;  but  the 
Bank  state  that  it  was  sent  by  Mr.  Cooper  to  the  claimant,  James  Petty,  and  that  he 
transmitted  it  to  Scott;  while  the  statement  of  Petty  is,  that  having  a  jiayment  to 
receive  out  of  this  money  for  claims  of  his  own,  he  came  to  Edinburgh  with  the  dis- 
charge, went  to  the  agent  for  the  purchaser,  received  L.350  for  his  own  claim,  and  as  he 
could  not  wait  till  a  subsequent  day,  when  the  balance  was  to  be  paid,  he  deposited  the 
discharge  with  Scott,  who  had  been  sometime  previously  his  correspondent  in  Edinburgh, 
and  who  also  acted  for  the  widow,  in  order  to  receive  payment :  Finds  it  farther  stated 
by  Petty,  that,  acting  in  this  matter  for  Mr.  Lundin  Cooper,  with  whom  he  was  a 
I)artner  in  business,  it  was  agreed,  on  Mr.  Scott  receiving  the  money,  that  he  was  to 
lodge  it  in  the  Bank  till  the  claims  made  by  himself  and  Mrs.  Swayne  were  examined 
and  adjusted ;  while  Mr.  Scott  states,  that  the  discharge  was  put  into  his  hands  for  the 
purpose  of  paying  his  own  account  and  the  terce  :  Finds,  in  the  circumstances  of  the  case, 
from  the  derangement  of  the  affairs  of  the  Bank,  and  the  subsequent  sequestration  of  Petty, 
that  the  evidence  referred  to  by  Scott  (that  no  answer  was  returned  to  his  letters,  25th 
August  and  1st  September  1825)  is  not  sufficient  to  substantiate  his  averment,  that  his 
mode  of  retaining  and  applying  this  money  was  agreed  to,  more  especially,  as  no  settle- 
ment of  his  account,  nor  of  the  terce,  has  actually  taken  place,  nor  has  anything  been 
done  beyond  the  retention  of  the  whole  sum  received  by  him ;  and  that  Mr.  Lundin 
Cooper's  letter  of  29th  August  1825,  which  was  communicated  to  Mr.  Scott  on  the  3 1st, 
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with  a  request  that  he  wuuld  consign  the  money  in,  a  hank,  showed  that  Mr.  Cooper  had 

not  authorised  this  payment  and  retention :  Finds  that,  in  Mr.  Scott's  answer  of  Ist 

September  1825,  he  does  not  allege  that  there  was  any  discussion  between  him  and 

Petty,  previous  to  receiving  payment,  as  to  any  payment  out  of  this  money,  except  as  to 

yiiBn   8 Wayne's  terce;  therefore   finds,  in   these   circumstances,  that  Mr.   Scott  must 

consign  the  money  in  his  hands,  after  deducting  the  amount  of  the  terce,  and  must  be 

liable  in  legal  interest  on  the  balance  of  the  sum  so  retained  by  him,  since  the  fund 

came  into  his  hands,  unless  he  substantiate  his  averment,  as  to  the  terms  in  which  the 

discharge  was  deposited  with  him,  which,  in  the  absence  of  writ,  he  can  only  do  by  the 

oath  of  the  depositor,  Petty  :  Finds,  as  it  is  stated  by  the  Bank,  that  the  present  process 

has  been  raised  by  them  in  Scott's  name,  that  the  argument  at  the  bar,  maintained  by 

them  against  the  form  of  the  action,  cannot  be  urged  by  them,  besides,  that  it  is  not 

well  founded :  Finds,  as  to  the  various  claims,  Imo,  That  the  Bank  admits  the  preferable 

claim  of  the  widow  to  the  extent  of  the  terce ;  but  as  it  appears  that  the  lands  were 

8old  without  consulting  the  widow,  and  that  she  had  been  actuaUy  kenned  to  her  terce, 

that  the  expenses  of  sale  and  disposition  can  form   no  deduction   from  the  amount, 

according  to  which  her  claim  is  to  be  calculated,  nor  the  interest  due  upon  the  bond  at 

the  time  of  her  husband's  death,  so  that  her  claim  extends  to  the  legal  interest  during 

her  life  of  one-third  of  the  sum  of  L.890,  18s.     2(io,  Finds,  as  to  Scott's  claim,  that 

the  Fife  Bank  do  not  dispute  the  claim  of  Mr.  Scott  to  payment  of  his  accounts  when 

duly  audited;  therefore,  remits  the  account  of  L.245,  4s.  ll^d.  to  the  auditor  for  that 

purpose ;  remits  also  the  account  of  L.6,  18s.  8^d.,  in  terms  of,  and  for  the  purpose  of 

the  consent  to  that  effect :  Finds  Mr.  Scott  entitled  to  payment  of  the  expenses  incurred 

in  ihe  process  at  Mr.  Fleming's  instance,  in  so  far  as  they  are  just,  reserving  to  the  Bank 

to  carry  on  said  process  to  a  conclusion,  which  does  not  seem  to  be  now  under  the 

charge  of  Mr.  Scott :  Finds  the  article  of  L.3,  Hs.  9d.  admitted  as  a  proper  deduction  : 

Finds  it  admitted  by  Mr.  Scott,  that  he  must  give  credit  for  the  sum  of  L.4;0  remitted 

hy  Petty  in  payment  of  the  said  account,  and  finds  no  proof  of  his  averment,  that  the 

other  two  sums  of  L.15  and  L.30,  were  indefinite  payments  by  Petty,  and  that  he  was 

entitled  to  apply  them  to  any  other  account  than  that  incurred  in  Miss  Swayne's  affairs. 

3^10,  Finds,  as  to  Petty's  claim,   that  it  is   admitted   by   George   Swayne,    that  the 

claimant  Petty  was  employed  by  him  in  the  management  of  the  estate  of  James  Swayne, 

prior  to  the  agreement  with  the  Bank,  so  that  the  balance  due  on  his  accounts,  in  so  far 

as  they  form  '  expenses  incurred  by  George  Swayne,  as  tutor  in  the  management  of  the 

^  said  estate,'  must  be  paid  out  of  the  common  funds  of  the  estate,  in  terms  of  the 

agreement  with  the  Bank :  Finds  it  not  disputed,  that,  in  consequence  of  the  said 

agreement,  Petty  delivered  over  all  the  books  and  writs  in  his  hands  to  Mr.  Cooper,  the 

agent  for  the  Bank,  including  the  heritable  bond  over  the  lands  of  Haugh,  under  the 

express  reservation  of  the  right  of  hypothec  over  them ;  and  as  ihe  fund  in  medio  is  the 

produce  of  said  bond,  finds  Petty's  claim,  so  far  as  it  is  secured  by  this  hypothec,  and 

when  it  shall  be  adjusted  in  the  action  which  has  been  raised  to  constitute  it,  preferable, 

after  payment  to  the  widow,  but  in  the  meantime,  the  claim  can  afford  no  plea  to  Mr. 

Scott,  to  retain  the  fund  from  the  Bank.     4^o,  Finds,  as  to  George  Swayne's  claim  as 

tntor-at-law  to  his  niece,  that  he  is  not  entitled  to  recompense  for  his  trouble,  nor  any 

personal  expenses,  as  he  does  not  appear  to  have  incurred  any,  which  his  character  of 

uncle  and  tutor  to  the  minor  did  not  lead  him  to  incur,  solely  with  a  view  to  the 

benefit  of  the  estate,  which  was  managed  in  this  country  by  a  commissioner  and  factor, 

a  writer  in  Kirkaldy,  who  also  employed  Mr.  Scott,  Writer  to  the  Signet,  as  to  business 

in  Edinburgh,  and  for  the  accounts  of  business  of  both  of  them,  the  estate  is  liable ;  but 

finds,  that  the  said  George  Swayne  is  entitled  to  be  relieved  of  the  following  claims 

against  him,  in  so  far  as  they  are  just,  and  incurred  in  virtue  of  his  actings  as  tutor-at- 

law,  viz.,  a  claim  for  L.49,  4s.  6d.  of  expenses  made  by  Mr.  John  Spence,  besides  the 

above-mentioned  accounts  of  expenses  to  Mr.  Scott  and  Mr.  Petty,  also  the  account  of 

L5,  Is.  7|.,  paid  to  Mr.  James  Thomson  by  Mr.  Scott,  and  the  claim  at  the  instance  of 

Mrs.  and  Miss  Spittal.     5to,  As  to  this  last  claim,  finds  that  James  Swayne  having 

been  a  Crown  debtor  in  his  character  of  a  sub-collector  of  taxes,  and  the  prerogative 

process  having  issued  against  his  estate,  Mr.  Petty,  who  was  then  managing  the  estate, 

obtained,  on  20th  December  1821,  an  order  to  stand  in  the  place  of  the  Crown,  for 

relief  of  L.3000,  paid  by  him  in  satisfaction  of  the  debt  due  to  the  Crown  :  Finds,  that 

this  sum  was  raised  by  Mrs.  and  Miss  Spittal  putting  their  names  to  three  bills  for 
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L.2100  each,  which  were  discounted  and  paid  to  the  solicitor  of  taxes,  and  by  certain 
creditors  of  Walter  Swayne's,  granting  their  acceptances  to  Petty  for  L.1000  :  Finds, 
that  the  bills  with  the  names  of  the  claimants  have  been  retired,  the  last  by  an  advance 
of  money  made  by  them  to  Petty,  who  granted  a  promissory  note  for  the  same,  at  one 
day  after  date,  for  L.760  'money  advanced  by  them  in  account  of  taxes,  due  by  the  late 
*  Mr.  James  Swayne,  and  which  will  be  repaid  from  the  funds  seized  by  Exchequer,  when 
'  obtained  thereupon  : '  Finds  no  denial  by  Petty  of  the  statement,  that  the  advance  of 
L.1000  has  been  repaid  to  Walter  Swayne's  creditors,  in  such  a  manner  as  to  show  that 
it  was  a  transaction  with  James  Swayne's  estate,  and  although  he  alleges  that  he  trans- 
acted with  the  Crown  for  his  own  behoof,  and  that  his  transaction  with  Mrs.  and  Miss 
Spittal  made  them  his  creditors  only,  Finds  no  proof  or  proba-  [206]  -bihty  that  this  was 
the  case,  in  respect  that  there  could  not  originally  be  the  motive  which  he  alleges  for 
this  advance,  viz.,  a  wish  to  get  five  per  cent,  interest  as  they  came  forward,  as  security 
merely  with  bills  for  discount ;  that  there  was  no  reason  why  they  should  thus  interfere 
for  Petty,  if  it  was  to  be  a  private  transaction  of  his  own,  nor  to  interfere  at  all,  without 
taking,  at  the  time,  the  security  of  the  goods  affected  by  the  writ  of  extent,  and  that 
Petty,  the  agent,  was  not  entitled  to  acquire  this  part  of  the  funds  for  his  own  behoof ; 
and  the  promissory-note  which  he  granted,  shows  that,  in  fact,  they  did  stipulate  for  the 
security  of  the  goods  seized  by  the  Crown  when  they  advanced  money,  and  did  not  trust 
to  Petty's  credit  alone ;  and  further,  their  conduct  about  taking  the  furniture  at  the 
appraised  value,  to  secure  it  for  their  relation,  Mrs.  Swayne,  shows  the  reason  of  their 
interference  to  be  what  they  have  alleged :  Moreover,  it  appears  that  Scott,  who  got  the 
bills  discoimted,  understood  it  was  for  James  Swayne's  estate,  and  made  his  charge 
accordingly :  Finds,  therefore,  that  the  claimants,  besides  being  entitled  to  recover 
payment  out  of  the  produce  of  such  goods  as  were  seized  by  the  Crown  for  the  balance 
of  their  claim,  have  right  to  claim  upon  the  fimd  in  medio,  along  with  the  other 
creditors,  who  are  not  preferable  claimants :  Finds  that  Miss  Spittal  has  no  claim  for 
rent  of  the  house  belonging  to  her,  which  had  been  occupied  by  Mr.  Swayne,  in  conse- 
quence of  his  furniture  remaining  in  it,  as  it  is  not  alleged  that  she  required  the 
furniture  to  be  removed ;  but,  on  the  contrary,  it  was  retained,  and  not  sold,  in  order 
that  it  might  be  transferred^to  Mrs.  Swayne  at  the  request  of  Miss  Spitted,  who  accordingly 
gives  credit  for  the  price  in  the  claim  she  now  makes." 

The  Bank  presented  a  reclaiming  note  against  the  interlocutor,  in  so  far  as  it 

'*  relates  to  the  claim  of  Mrs.  Euphemia  Spittal  and  Miss  Christian  Spittal,  residing  in 
Dysart,  for  payment  of  the  balance  of  the  promissory-note,  in  so  far  as  it  is  thereby 
found  that  this  is  a  debt  due  by  the  estate  of  the  late  James  Swayne,  and  that  the  said 
claimants,  besides  being  entitled  to  recover  payment  out  of  the  produce  of  such  goods  as 
were  seized  by  the  Crown,  have  right  to  claim  on  the  fund  in  medio,  along  with  the 
other  creditors  who  are  not  preferable  claimants ;  and  also,  to  recal  and  alter  that  part 
of  the  interlocutor,  which  finds  that  George  Swayne  is  entitled  to  be  relieved  of  the  said 
claim,  at  the  instance  of  Mrs.  and  Miss  Spittal ;  and  to  find  that  the  said  claim  does  not 
form  a  debt  due  by  the  said  estate,  and  that  the  claimants  have  no  claim  thereon,  or 
against  George  Swayne,  the  tutor-at-law ;  at  least,  to  find  that  the  writ  of  extent  did  not 
attach  the  fund  in  medio,  and  that  the  said  Mrs.  and  Miss  Spittal  have  no  claim  on  that 
fund ;  or,  at  all  events,  that  tlie  said  claimants  cannot  rank  on  the  fimd  in  medio, 
farther  than  pari  passu  with  the  reclaimer,  and  that  they  are  not  entitled  indirectly  to 
obtain  any  preference,  by  making  a  claim  against  George  Swayne ;  and,  lastly,  to  find  the 
reclaimer  entitled  to  expenses." 

The  other  parties  presented  a  note  as  to  expenses,  business  accounts,  and  other 
matters,  and  praying  the  Court  to  rank  them  preferably  to  the  Bank  and  Petty,  and 
find  them  entitled  to  expenses  from  them.     At  advising,  29th  January  1833, 

Lord  Gnmjletie  thought  the  interlocutor  as  to  the  Fife  Bank  quite  plain.  It  was 
not  at  all  ambiguous.  The  Bank  said  that  the  only  fund  in  medio  was  the  heritable 
bond — quite  a  different  subject,  not  covered  by  the  prerogative  process.  So  the  inter- 
locutor was  right. 

The  Lord  Justice-Clerk  understood  this  to  be  the  state  of  matters, — that  these  ladies, 
in  order  to  relieve  the  goods  from  the  writ  of  extent,  so  that  they  might  be  sold  for 
behoof  of  the  creditors,  had  advanced  a  very  large  sum.  For  that  they  claimed  a 
preference.     The  words  "along  with  the  other  creditors,"  &c.  might  be  omitted  from  the 
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interlocutor.  It  was  plain  that  the  ladies  relied  on  the  writ  of  extent.  They  had  come 
forward  most  handsomely.  Their  preference  must  be  secured.  It  would  not  do  to  say, 
that  they  might  have  their  recourse  upon  the  goods, — because  they  interfered  just  to 
release  ^the  goods,  that  they  might  be  sold, — and  the  goods  no  longer  existed.  The 
interlocutor  must  be  varied,  so  as  to  remove  all  ambiguity.  As  to  Petty,  it  was  very 
difficult  to  say  that  he  was  entitled  to  retain  as  against  them.  Look  at  his  own  bill  for 
the  sum.  No  matter  whether  the  arrangement  of  the  Bank  was  productive  or  not.  It 
was  deliberately  entered  into ;  and  it  would  stultify  the  Bank  and  the  whole  proceedings, 
to  give  any  other  effect  or  construction  to  it.  As  to  Scott,  he  could  find  no  grounds  to 
alter.    The  payments  had  been  made  in  a  way  which  he  could  not  get  over. 

Lord  Meadawbank  could  not  see  how  Scott  could  be  heard  now  to  object  to  a  state 
which  was  read,  and  not  objected  to  by  him,  at  a  meeting  of  creditors  at  which  he 
admitted  that  he  was  present. 

The  Court 

"Find  that  the  claimants,  Mrs.  and  Miss  Spittal,  are  entitled  to  a  preference  over  the 
fund  in  medio,  to  the  extent  of  the  balance  now  due  on  the  promissory-note  for  L.760 
sterling,  both  in  a  question  with  Mr.  Drummond,  as  in  right  of  the  Fife  Bank,  and  in  a 
question  with  Mr.  Petty ;  in  so  far  vary  and  alter  the  findings  of  the  interlocutor  sub- 
mitted to  review  :  But  quoad  ultra,  adhere  to  that  interlocutor,  and  remit  to  his  Lordship 
to  proceed  further  in  the  cause  as  to  him  shall  seem  just,  and  decern." 

[S.C.  11  S.  336.] 
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Mrs.  K.  SiNTON  or  Irvine,  Pursuer. — Maiiland  and  O.  G.  Bell 

Her  Husband,  Duncan  Irvine,  Defender. — Dean  of  Faculty  (Hope). 

Husband  and  Wife — Sceviiia — Separation  a  mensa  et  toro — Bemissio  Injuriarum — 
Reconcilement, — Circumstances  in  which  a  wife  was  held  entitled  to  a  separation  a 
mensa  et  toro,  and  to  aliment. — II.  That  she  was  entitled  in  her  proof  to  lead  evidence 
of  the  husband's  conduct  prior  and  posterior  to  a  reconciliation. 

The  pursuer  had  been  married  for  35  years  to  the  defender,  a  painter,  to  whom  she 
bad  six  children.  In  1829  she  brought  an  action  of  separation  and  aliment  against 
him,  on  the  ground  of  maltreatment.  The  pursuer  averred.  That  the  defender  was  a 
man  of  a  cross  and  violent  temper :  That  she  lived  in  Perth  with  him  prior  to  1820, 
when  he  deserted  and  left  her  destitute :  That  he  continually  abused  her,  and  twice 
violently  assaulted  her, — once  in  the  street,  for  which  he  was  fined  by  the  police ;  and 
on  another  occasion,  in  the  house  of  a  neighbour :  That  at  the  defender's  request^  and 
promise  of  amendment,  the  pursuer  returned  in  1826  to  her  husband,  and  came  to 
Edinburgh  to  live  with  him  :  That  he  again  treated  her  unkindly,  and  used  opprobrious 
and  threatening  language  towards  her,  and  often  resorted  to  personal  violence,  so  that 
the  pursuer  was  forced,  from  fear  of  her  life,  to  leave  his  house  on  24th  August  1829. 
The  defender  denied  the  averments  of  the  pursuer;  but,  after  condescendence  and 
answers,  he  by  a  minute,  on  20th  August  1830,  abandoned  his  defence,  and  consented 
to  decree  of  separation,  on  the  question  of  aliment  being  reserved.  A  proof  was  taken 
in  Perth ;  and  a  number  of  witnesses  deponed  that  the  pursuer  was  a  sober  and 
industrious  woman:  That  she  had  been  left  destitute  by  her  husband,  and  when 
attempting  to  return  to  him,  had  been  horse-whipped  in  the  street,  and  allowed  to 
lie  in  an  out-house  on  shavings,  and  been  supported  for  some  time  by  the  charity  of 
the  neighbours.  The  witnesses  in  Edinburgh  deponed  to  the  good  conduct  of  the 
pursuer :  That  the  defender  was  often  intoxicated :  That  he  threw  a  lamp  and  a  poker 
at  the  pursuer,  which,  however,  missed   her :   That   he   threatened  to  send  her  to  a 

madhouse ;  and  that  the  epithets  he  usually  addressed  to  her  were,  "  snuffy  old  b ch," 

and  "  d d  eternal  w e."     The  defender  adduced  several  witnesses  who  swore  to 

his  good  conduct,  and  the  quarrelsome  temper  of  the  pursuer. 

Lord  Medwyn,  on  15th  December  1832,  pronounced  this  interlocutor  : — 

^*  Finds  th(tt  the  pursuer  has  failed  to  establish  facts  and  circumstances  sufficient  to 
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support  her  Hbel ;  therefore  suBtains  the  defences,  assoilzies  the  defender,  and  decerns; 
— Noie. — In  this  case  the  proof  relates  to  two  periods  of  the  married  life  of   these 
parties, — while  they  lived   together   in   Perth,  and   subsequently  when  they  were  in 
Edinburgh.     It  is  sufficiently  proved  that  the  defender  was  unmanly  enough  actually 
to  horse-whip  the  pursuer  in  the  public  street  of  Perth  on  one  occasion,  and  he  was 
taken  before  the  Police  Court  there,  and  fined  for  the  assault.     This  was  in  1823.     It 
appears  that  she  was  reduced  there  to  great  destitution,  by  being  turned  away  from  the 
pursuer's  house,  after  she  had  suffered  very  harsh  treatment  from  him,  both  as  to  her 
food  and  her  accommodation  for  sleeping.     There  is  little  proof,  at  this  period,  of  any 
further  actual  violence,  and  not  much  on  the  part  of  the  defender,  to  explain  or  palliate 
such  conduct  to  his  wife.      One  witness  does   speak  of  her  bad  temper  losing  him 
customers.     The  condescendence  and  answers  do  not  seem  to  have  been  revised,  pro- 
bably in  consequence  of  the  minute  of  1 9th  August  1830,  and  therefore  it  may  not 
be  competent  to  hold  the  statement  as  to  the  aliment  furnished  to  her  at  this  time, 
as  proved,  because  not  denied.     There  is  no  proof  brought  to  support  this  statement^ 
but  the  presumption  is  that  it  is  true,  otherwise  a  legal  claim  would  have  been  made 
upon  her  husband  for  it.     However  this  may  be,  if  the  defender's  conduct  had  continued 
such  as  is  proved,  imtil  she  finally  quitted    the  house,  there  would  have  been  little 
doubt  of  her  title  to  decree  in  this  action.     After  living  for  some  time  separate,  they 
lived  together  in  Edinburgh  in  1826.     No  objection  is  made  to  the  defender's  treat- 
ment of  the  pursuer  for  about  18  months.     It  is  then  established  that  he  used  many 
abusive  terms  of  reproach  to  her,  and  threatened  personal  violence  to  her,  but  there 
is  no  proof  of  any  actual  bad  usage,  except  by  one  witness,  that  he  threw  a  lamp  at 
her,  and  at  another  time  a  poker,  not  hitting  her,  however,  with  either.     It  may  throw 
some  discredit  on  this  testimony,  that   the   last   circumstance   is   not  noticed  in  the 
condescendence.      The  other  special  acts  mentioned  in  arts.  13,  14,  15,  17,  and  18 
— in  fact  the  most  relevant   statements   in   the  whole   case — are  neither  proved,  nor 
attempted  to  be  proved.     There  is  a  great  contrariety  of  evidence  among  the  witnesses 
as  to  their  opinion  of  the  character  and  temper  of  the  parties  respectively.     The  pursuer 
has  brought  many  witnesses,  who  say  that  she  is  a  decent,  well-behaved,  industrious, 
peaceable  woman,  and  that  her  husband  is  given  to  his  bottle,  quarrelsome,  and  uses 
her  badly;   while  the  defender,  on  his  part,  has  adduced  as  many,  and,  at  least,  as 
respectable  witnesses,  to  prove  tliat  the  defender  is  a  sober,  peaceable  man,  while  the 
pursuer  was  of  a  violent  temper,  addicted  to  liquor,  and  always  creating  disturbances. 
Perhaps  the  defective  part  of  both  characters  may  be  the  most  correct  feature  of  this 
melancholy  picture;    but  cer-  [248]  -tainly,  on  more  than  one  occasion,  it  is  proved 
that  the  pursuer  raised  brawls  and  disturbances  in  the  house  when  the  defender  was 
not  at  home,  and  therefore  could  not  be  to  blame.     The  abusive  names  given  to  her  is 
no  doubt  very  offensive,  but  in  the  class  of  society  to  which  the  parties  belong,  less 
is  thought  of  such,  than  in  a  grade  of  society  where  the  manners  are  more  polished  and 
refined.     It  is  remarkable  that  no  special  act  of  maltreatment  is  established  at  the  time 
she  quitted  the  pursuer's  house,  on  24th  August  1829;  nothing  but  a  threat  even  is 
averred,  and  this  is  not  proved.      The  last  and  only  act  proved  is  that  mentioned  in  art. 
16,  as  having  taken  place  in  October  1828,  and  this  can  never  justify  her  withdrawing 
from  her  husband's  house,  nearly  a  year  afterwards,  entitling  her  to  a  judicial  separation, 
and  to  claim  aliment  from  her  husband,  when,  so  far  as  appears,  the  brawls  that  took 
place  in  the  interval,  were  owing  at  least  as  much  to  her  own  misconduct  as  to  that  of 
the  defender.      As   to   the  defender's  minute,  the   Lord   Ordinary  cannot  hold  it  as 
supplying  the  defect  in  the  proof.     It  contains  an  acknowledgment  of  his  guilt ;  and  if 
at  flJl  a  competent  step  in  the  process,  it  was  recalled  when  the  defender  attended  the 
proof.     In  a  consistorial  cause,  the  pursuer  is  always  required  to  prove  the  ground  of 
action,  otherwise  than  by  the  admission  of  the  party  in  process." 

The  pursuer  reclaimed.  At  advising,  the  defender  pleaded — That  the  proof  at 
Perth  was  irrelevant.  It  did  not  fall  within  the  summons.  Havuig  returned  to 
Edinburgh  and  lived  with  her  husband,  the  previous  part  of  their  married  life  could 
not  be  taken  into  view.  Her  return  must  be  held  as  forgiving,  and  passing  from  all 
former  ill-usage.  Nothing  but  evidence  of  what  she  alleged  caused  her  to  leave  her 
husband  in  1829,  could  now  be  listened  to. 

The  Lord  Justice-Clerk  said,  there  was  very  little  law  in  the  case.  It  was  a  question 
of  face     Were  there  grounds  for  a  separation?     He  had  formed  an  opinion  diametrically 
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opposite  to  that  of  the  Lord  Ordinary.  It  was  impossible  to  lay  the  husband's  conduct 
at  Perth  out  of  view.  The  pursuer  said  she  could  not  live  with  him  there  from  his 
cruel  treatment.  Facts  to  establish  this  had  been  proved,  sufficient  to  have  enabled  the 
pursuer,  if  she  had  chosen,  to  have  obtained  a  judicial  separation.  The  separation  there 
was  voluntary.  Then,  on  promise  of  better  behaviour  being  made  by  her  husband  (in 
which  she  was  disappointed),  she  returned  to  his  house  in  Edinburgh.  The  summons 
was  broad  enough,  and  relevant  to  take  in  the  proof  at  Perth,  which  went  to  show  the 
habits  and  temper  of  the  defender.  The  Ordinary  says,  there  was  no  maltreatment  at 
the  time  she  left  her  husband's  premises  in  Edinburgh  for  18  months.  He  doubted 
the  relevancy  of  this  statement.  One  of  the  witnesses,  Paterson,  speaks  to  ill-usage  of 
the  pursuer  by  the  defender  in  April  1829.  She  left  in  August  that  year; — and  a 
servant  girl  who  was  with  them,  speaks  to  ill-usage  during  two  years,  previous  to  the 
31st  December  1828,  that  she  served  them.  Here  he  and  the  Lord  Ordinary  were  at 
issue.  It  had  also  been  proved  that  the  defender  ordered  his  son  to  turn  his  mother 
out  of  the  house.  The  Jirtd  witness  who  spoke  for  the  defender  was  the  woman  Cowan, 
who  was  a  servant  with  the  parties  from  May  to  Martinmas  1829,  who  was  reminded 
by  the  commissary  ezaminator  not  to  prevaricate,  and  was  proved  to  have  been  tippling 
with  the  defender  in  a  public  house.  The  second  witness  was  the  said  publican,  to 
prove  that  the  defender  was  of  sober  habits.  He  thought  the  Lord  Ordinary's  judg- 
ment must  be  altered. 

Lord  Meadowhcaik  was  of  the  same  opinion.  He  thought  the  case  important  to  the 
country.  It  involved  the  decency  and  propriety  of  the  conduct  of  the  lower  ranks.  If 
the  Court  should  countenance  the  return  of  the  pursuer  to  the  defender's  house,  it 
might  lead  to  crimes.  There  was  a  great  responsibility  upon  their  Lordships.  He 
differed  in  opinion  from  the  Lord  Ordinary,  beginning  at  the  first  line  of  his  note,  and 
ending  with  the  last.  The  proof  ought  not  to  be  divided  into  two  periods.  The 
character  of  the  woman,  as  proved  by  her  respectable  neighbours,  was  decent,  sober, 
and  industrious;  that  of  the  husband  was  the  reverse.  The  defender's  conduct 
exhibited  a  degree  of  brutality  almost  unparalleled.  In  Perth,  he  left  her  to  sleep  in 
an  open  passage  on  shavings,  without  food  or  raiment.  Then  it  was  proved  that  he 
assaulted,  knocked  her  down,  and  kicked  her  in  Bennie's  house,  in  February  1823 ;  and 
thereafter  horse-whipped  her  on  the  street.  A  lamp,  a  poker  and  coals,  had  been 
proved  to  have  been  thrown  at  her  by  the  defender.  It  was  nothing  to  the  purpose 
that  they  did  not  strike  her.  The  epithets  used  to  the  pursuer  amounted  to  acevitia. 
He  should  have  proved  that  the  wife  was  the  cause  of  the  uproars  and  noise  of  which 
he  speaks.  It  was  more  likely  it  proceeded  from  his  children,  whom  he  had  educated 
in  continual  disrespect  of  their  mother,  and  even  ordered  the  son  to  turn  her  out  of 
doors,  whose  answer  was,  that  the  dog  would  not  let  him.  It  had  more  respect  for 
her  than  her  husband  or  son.  If  she  were  compelled  to  return  to  her  husband,  and 
were  murdered,  the  Court  would  be  highly  responsible. 

Lard  GlenUe  concurred.  The  transactions  at  Perth  must  be  taken  into  considera- 
tion. They  were  sufficient,  per  se,  to  have  warranted  separation  there.  The  question 
is  always,  on  the  whole  period  of  the  life  of  the  married  parties,  is  there  sufficient 
evidence  to  show,  that,  from  the  conduct  and  habits  of  the  defender,  there  is  danger  to 
life  from  personal  violence  ?  The  evidence,  before  and  after  the  voluntary  separation, 
were  conclusive  of  the  question. 

Lord  Oringletie  was  now  of  the  same  opinion,  though  at  one  time  he  entertained 
doubts  on  the  subject. 

The  Court  pronounced  this  interlocutor : 

"  Alter  the  interlocutor  submitted  to  review :  Find  the  pursuer  entitled  to  decree  of 
separation  a  mensa  et  tore  from  her  husband,  and  to  separate  aliment,  upon  the  grounds 
hbelled  and  proved :  To  this  effect,  hoe  statu,  decern,  and  remit  to  the  Lord  Ordinary 
to  proceed  accordingly,  and  modify  a  separate  aliment  to  the  pursuer,  and  find  her 
entitled  to  expenses  of  process,  both  in  the  Inner  and  Outer-House,  and  of  the  proof." 

Pursuer's  Aittliortty, —Bh&nd  v.  Shand,  28th  February  1832;  Scot,  Jur.  IV.,  p.  600, 
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No.  201.        V.  Jurist  249.     16  Feb.  1833.     2nd  Div.— Lord  Moncreiff. 

BOBERT  Brown,  Suspender. — Dean  of  Faculty  {Hope), 

WiLUAM  Richmond  and  Company,  Respondents. — A.  McNeill 

Process — Jurisdiction — Competency — Suspension — Small  Debt  Sltariff  Court  Act,  10 
Geo,  IV,y  c,  55, — 6  Geo,  IV,  c.  24. — A  party  having  raised  a  summons  under  the 
Small  Debt  SherifT  Court  Act, — and  having  libelled  a  sum  as  being  due  per  account, — 
and  no  copy  thereof  having  been  served  in  terms  of  the  statute — Held,  I.  That  the 
action  was  not  under  the  Act. — II.  That  the  jurisdiction  of  the  Court  of  Session  was 
therefore  not  excluded. — III.  That  suspension  of  a  decree  pronounced  in  said  action 
by  the  Sheriff,  was  competent. — lY.  Observed,  that  the  notanda  on  the  schedules 
explanatory  thereof  were  parts  of  the  statute. 

The  respondents  raised  a  summons  in  the  Sheriff  SmaU  Debt  Courts  according  to 
the  form  prescribed  in  the  schedule  appended  to  the  Act^  10  Geo.  IV.,  c.  55,  concluding 
for  payment  of  "  the  sum  of  L.8,  per  account^"  due  by  the  suspender.  The  Act  and 
the  schedules,  and  also  the  explanatory  notanda  attached  to  the  latter,  enjoin  that  a 
copy  of  the  account^  if  any,  should  be  served  on  the  defender,  with  the  summons. 
[260]  In  the  present  case,  it  was  admitted  that  no  copy  of  an  account  was  served.  The 
Sheriff  having  decerned  against  the  defender,  he  presented  a  bill  of  suspension,  and 
pleaded — ^That  the  case  had  not  been  raised  under  the  Small  Debt  Act,  in  respect  the 
statute  had  not  been  complied  with ;  because,  though  the  debt  pursued  for  was  libelled 
to  be  due  per  account,  no  copy  of  said  account  bad  been  served  on  him.  Had  the  copy 
of  the  account,  claim,  or  state  of  demand,  been  furnished  to  the  complainer,  so  as  to 
make  him  aware  of  its  nature,  as  imi)eratively  required  by  the  Act  of  Parliament,  he 
would  have  come  provided  with  evidence  to  prove  its  payment ;  but  he  was  kept  in 
ignorance  of  the  nature  of  the  demand  against  him  tiU  he  appeared  in  a  Court,  the 
diets  of  which  are  peremptory,  and  of  course  deprived  of  the  possibility  of  bringing 
forward  the  full  body  of  evidence,  and  at  once  utterly  disproving  the  claim. 

Answered — The  suspension  is  incompetent.  The  18th  section  of  the  statute 
enacts, — "That  no  decree  given  by  any  Sheriff,  in  any  cause  or  prosecution  raised 
under  authority  of  this  Act — where  the  Sheriff  shall  not  have  ordered  any  pleadings, 
arguments,  minutes,  or  evidence,  to  be  reduced  to  writing — shall  be  subject  to  advoca- 
tion, suspension,  or  appeal,  or  any  other  form  of  review  or  stay  of  execution,  other  than 
hereinbefore  provided  (i,e,  in  decrees  in  absence),  either  on  the  merits,  or  on  account  of 
any  omission  in  the  proceedings,  or  of  any  irregularity  or  informaUty,  or  on  any  ground 
or  reason  whatever,  excepting  only  an  appeal,  on  the  ground  of  corruption,  or  malice 
and  oppression  on  the  part  of  the  Sheriff,  to  the  next  Circuit  Court  of  Justiciary,  or, 
where  there  are  no  Circuit  Courts,  to  the  High  Court  of  Justiciary  at  Edinburgh." 
The  case  is  not  under  the  6th  Geo.  IV.  c.  24.  The  cases  quoted  as  authorities  by  the 
suspender  proceeded  under  it. 

Lord  Moncreiff  reported  the  cause  on  14th  December  1832,  to  the  Second  Division, 
on  the  following 

"  Note, — The  complainer  has  certainly  fallen  into  an  important  mistake  as  to  the 
statute  under  which  the  action  was  raised;  and  the  clause  of  the  Act,  10  Geo.  lY., 
excluding  review,  is  expressed  in  terms  which  render  it  very  difficult  to  entertain  a 
suspension  of  any  decree  of  the  Sheriff  in  an  action  evidently  professing  to  be  raised  on 
that  statute,  however  much  the  provisions  of  it  may  have  been  neglected  or  violated. 
But  the  Lord  Ordinary  still  thinks  that  this  is  a  question  of  so  much  importance,  that 
he  feels  it  to  be  his  duty  to  lay  it  before  the  Court  for  their  judgment.  He  is  of  opinion, 
that  looking  to  nothing  but  the  statute,  and  the  documents  produced,  the  complaint  in 
this  case  has  not  been  executed,  or  the  party  cited,  in  terms  of  the  statute.  For  the 
complaint^  in  that  part  where  the  schediile  requires  *  the  origin  of  the  debt,  or  ground 

*  of  action,'  to  be  specified,  bears  the  words,  *  eight  pounds  per  accoimt,'  and  nothing 
else.  If  there  was  any  other  ground  of  action,  it  is  not  specified  at  all,  as  the  Act,  by 
this  schedule,  making  a  part  of  it,  expressly  requires.  Then  the  complaint  bears, 
according  to  the  precise  words  of  the  schedule,  a  command  to  the  officer  *  to  deliver  to 

*  the  defender  a  copy  of  any  account  pursued  for.'  The  fonns  of  citation  and  execution, 
in  like  manner,  require  it  to  be  specified,  that  the  copy  of  the  complaint  was  served, 
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and  if  there  is  an  account,  '  with  the  copy  of  the  account.'  Now,  in  the  answers  to  the 
bill,  p.  5,  it  is  distinctly  stated  that  *  no  account  was  served/  and  the  citation  is  silent 
on  the  subject.  It  is  very  plain  to  the  Lord  Ordinary,  that  there  is  here  a  great  and 
serious  violation  of  the  statute,  which  should  have  prevented  any  decree  being  given. 
For  it  will  surely  not  do  to  say,  that  *  no  account  was  served,  because  there  was  none,' — 
when  an  account  is  expressly  set  forth  as  the  groiuid  of  action  ;  and,  even  if  this  were 
admissible,  there  would  be  a  still  more  fatal  error,  in  the  fact,  that,  while  the  respondent 
says  now,  that  his  ground  of  action  was,  that  the  debt  was  '  constituted  by  orders  of 
'  the  respondents'  collector  on  them  in  favour  of  the  suspender,'  this  is^  not  stated  in 
the  complaint,  as  the  schedule  of  the  Act  most  positively  requires.  The  question, 
therefore,  is,  whether  a  complaint  so  executed,  makes  a  *  cause  or  prosecution,  raised 
*  under  the  authority  of  this  Act,'  so  as  to  let  in  the  force  of  the  18th  section,  and 
exclude  aU  redress  t  The  Lord  Oidinary  thinks  this  very  far  from  clear,  notwithstanding 
the  words  as  to  omissions,  irregularities,  or  informalities,  or  the  more  general  words 
added.  The  failure  seems  to  be  in  the  essential  step  necessary  for  raising  the  *  cause,' 
and  the  jurisdiction,  imder  the  Act ;  and  it  certainly  is  in  a  point  of  importance  to  the 
wurse  of  jnatice  in  such  summary  proceedings." 
At  an  advising  on  21st  December, 

Lord  Meadowbank  understood  this  Act  of  Parliament  to  provide,  that  the  summons 
shall  be  in  terms  of  the  schedule.  Here  it  was  so.  The  question,  whether  a  copy  of 
the  account  was  left  or  no,  was  one  on  the  merits.  If  none  had  been  left,  the  summons 
remained  formal;  and  the  omission  to  leave  a  copy  of  the  account  was  a  mere  informality, 
and  just  an  omission  or  irregularity  as  the  statute  recognised.  The  words  were 
introduced  just  to  meet  a  case  of  that  kind.  The  service  also  was  in  terms  of  the 
statute;  for  although  the  marginal  note  in  the  Act  contained  the  provision  that  the 
copy  account  should  be  left)  it  had  been  held  a  hundred  times  that  the  running  margin 
of  an  Act  was  no  part  of  the  enactment.  AVhere  the  words  were  so  broad,  the  Court 
could  not  sustain  the  suspension. 

Lord  Glenlee  thought  that  where  there  was  an  irregularity  in  bringing  a  party  into 
Court,  the  provision  would  not  apply.  The  messenger  was  directed  to  leave  a  copy  of  the 
acconnt  at  the  time  of  citation,  and  the  Court  were  told  that  he  had  not  done  so.  The 
schedule  expressly  said  that  the  account  was  to  be  served. 

Lord  Cringleiie  thought  that  whether  there  had  been  an  irregularity  or  not,  the 
jurisdiction  of  the  Court  of  Session  was  excluded ;  and  he  thought  that  there  had  been 
an  insularity.  The  Act  required  a  copy  of  the  account  to  be  served,  and  also  schedule 
A  He  would  have  had  no  doubt,  if  this  had  been  under  the  old  Act.  The  Court 
would  have  pronounced  the  same  judgment.     But  this  case  was  different. 

The  Lord  Justice-Clerk  had  some  hesitation.  The  Act  had  been  passed  for  the  very 
purpose  of  preventing  all  trifling  questions  from  being  brought  into  the  Court  of  Session. 
His  difficulty  was,  that  here  the  words  were  "  raised  under  the  authority  of  this  Act." 
Now,  if  the  action  had  not  been  raised  under  its  authority,  how  was  the  jurisdiction  of 
this  Court  excluded?  The  question  was,  whether  the  action  had  been  properly 
brought? 

Their  Lordships  having  been  equally  divided,  the  case  stood  over  till  16th  January 
1833,  when  it  was  pleaded  for  the  respondent,  That  the  case  was  properly  brought 
under  the  statute ;  and  that  suspension  was  incompetent :  That  only  a  trivial  error  in 
the  description  of  the  groimd  of  debt  had  been  committed.  It  was  said  per  account, 
when  in  f^t  there  was  no  account  in  existence. 

Lord  Cringletie  said  he  had  again  looked  very  attentively  over  the  case.  When  it 
was  first  before  them  on  the  21st  December  last,  he  thought  the  jurisdiction  of  the 
Court  of  Session  was  excluded.  He  had,  however,  now  changed  his  opinion.  In  order 
to  exclude  the  jurisdiction  of  this  Court,  the  action  must  have  been  raised  under  the 
statute,  which  specified  in  schedule  A.  the  form  of  the  complaint,  and  the  manner  in 
which  it  was  to  be  served  and  the  party  cited.  Suppose  a  party  narrated  his  grounds 
of  debt  in  a  regular  summons,  and  brought  it  into  the  Small-Debt  Court,  it  would  not  be 
under  the  Act^  because  the  complaint  was  not  in  terms  of  the  form  given  in  schedule  A. 
The  statute  €uid  schedule  A.  say,  that  a  copy  of  the  account,  if  any,  shall  be  served 
along  with  the  summons  or  complaint.  Here  no  such  copy  of  the  account  was  served, 
[251]  though  the  complainer  states  in  his  summons  that  the  defender  was  owing  him 
"  L8  per  account,"     lliere  must  have  been  an  account.     The  circumstance  of  a  copy  of 
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it  not  having  been  served  with  the  complaint^  takes  the  case  out  of  the  statute.     Hence 
he  had  altered  his  opinion,  and  thought  the  suspension  competent. 

Lord  Glenlee  was  of  the  same  opinion.  What  did  the  18th  section  mean?  It  is 
clearly  applicable  to  irregularities  and  omissions  in  actions  after  they  have  been  regularly 
brought  into  Court  in  terms  of  the  statute.  But  here  the  action  was  never  in  the 
Court  at  all.  The  Act  and  justice  required  the  ground  of  action  to  be  set  forth,  and  a 
copy  of  the  account,  if  any,  to  be  served  on  the  defender,  in  order  that  he  might  know 
what  he  was  about^  and  come  prepared  with  what  he  had  to  say  in  answer.  Here  an 
account  is  stated  as  the  ground  of  action,  and  reference  is  made  to  it^  but  it  was  never 
produced.  A  copy  of  it  was  never  (it  is  admitted)  served  on  the  defender.  The  case 
was  therefore  not  raised  under  the  statute. 

Lord  Meadowbank  dissented.  He  entertained  the  same  opinion  now  as  he  did  when 
the  case  was  last  before  the  Court.  He  thought  the  action  under  the  statute,  and  the 
power  of  review  therefore  excluded.  He  doubted  if  the  citation  (to  which  no  objection 
had  ever  been  taken)  had  anything  to  do  with  the  matter.  The  summons  was  properly 
drawn,  and  precisely  in  terms  of  the  statute.  It  stated  how  the  debt  was  incurred,  and 
ordained  the  officer  to  serve  it,  and  a  copy  of  the  accoimt.  The  summons  then  was 
regular  and  in  terms  of  schedule  A.  The  action  was  therefore  rightly  raised.  There 
was  nothing  in  the  Act  which  said,  that  any  after  procedure  or  omission  was  to  alter  or 
affect  it.  If  the  officer  had  done  wrong,  perhaps  the  action  might  have  been  dismissed. 
But  then  the  remedy  should  have  been  from  the  Sheriff.  The  jurisdiction  of  this  Court 
was  excluded.  The  defender  ought  to  have  gone  to  the  Sheriff  and  said,  though  the 
summons  is  properly  raised,  still  the  officer  has  erred  in  not  serving  a  copy  of  the 
account  founded  on.  Instead  of  this  the  party  allows  the  case  to  go  on,  and  the  Sheriff 
to  exercise  his  jurisdiction  under  the  statute,  and  after  judgment  is  pronounced,  now 
turns  round  and  says  he  will  overturn  the  whole  proceedings,  as  the  case  was  not  under 
the  statute.  In  fact,  he  sets  the  provisions  of  the  statute  at  defiance.  The  words  of 
the  statute  are  very  strong:  section  18  says,  there  is  to  be  no  review  "on  account 
of  any  omission  in  the  proceedings,"  &c.  "on  any  reason  whatever,"  &c.  Now  the 
question  was  just  this,  when  an  action  was  regularly  raised  in  terms  of  the  statute, 
whether  all  that  happened  afterwards  could  be  held  anything  but  parts  of  the  procedure  ? 
He  thought  the  case  had  been  formally  brought  into  Court.  Erroneous  after  proceed- 
ings, such  as  not  serving  a  copy  of  the  account,  could  not  affect  it.  Therefore  he  was  of 
opinion  that  the  jurisdiction  of  the  Court  of  Session  was  excluded,  and  that  the 
suspension  was  incompetent. 

Lord  JiLsHce-Glerk  was  not  surprised  at  Lord  Meadowbank's  opinion.  At  the  first 
blush  of  the  case,  it  appeared  to  him  that  their  jurisdiction  was  excluded  by  section  18 
of  the  Act.  He  had  then  marked  on  his  papers,  that  the  case  was  deserving  of  serious 
consideration.  Having  paused  and  considered  the  Act  and  the  arguments  used,  he  was 
now  of  opinion,  though  the  enactments  of  the  statute  were  very  broad,  that,  in  the 
circumstances  of  the  case,  a  suspension  was  competent.  Taking  the  whole  clauses  of  the 
statute,  what  was  the  fair  meaning  of  the  Act?  Lord  Meadowlo^nk  had  put  the  case  on 
its  real  and  true  grounds,  viz.  Whether,  after  the  action  had  been  regularly  raised  under 
the  statute,  it  was  competent  to  suspend  ?  Now,  he  did  not  think  that  the  case  had 
been  raised  in  terms  of  the  statute.  Everything  on  the  face  of  the  Act,  the  schedule 
and  the  notanda^  and  explanations  referred  to  in  it,  must  be  taken  as  parts  of  the 
statute.  A  party  may  say  in  his  summons,  that  the  debt  is  due  per  contract  or  by  bill, 
and  it  may  do  without  service  of  these.  If  it  be  stated  per  account,  reference  being 
thus  made  to  it,  a  copy  of  it,  imder  the  statute,  must  be  served.  If  no  mention  were 
made  of  the  grounds  of  action  (as  per  account^  &c.)  then  the  summons  was  not  under 
the  Act.  In  like  manner,  if  the  ground  of  action  was  referred  to  as  per  account,  and  no 
copy  of  it  was  served,  the  case  was  not  in  terms  of  the  statute.  The  statute  expressly 
required  this.  The  account,  in  terms  of  the  statute,  made  a  part  of  the  preliminary 
procedure.  Justice  required  this,  as  had  been  well  stated  by  Lord  Glenlee.  He 
thought  the  case  had  never  been  before  the  Sheriff  Small-Debt  Court  under  the  statute. 

Lord  Moncreiff  being  asked  his  opinion,  said,  he  concurred  with  the  majority  of  the 
Court.  The  statute  was  quite  positive.  The  grounds  of  debt  were  to  be  stated  in  the 
summons,  and  a  copy  of  the  account,  if  any,  to  be  served  with  it.  If  these  provisions  of 
the  statute  had  not  been  complied  with,  then  the  action  was  never  competently  before 
the  Sheriff  Court  at  all  under  the  statute.    That  was  the  case  here. 
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The  Court  remitted  to  the  Lord  Ordinary  to  pass  the  bill. 

Suspender's  Authoritiea, — Findlay  v.  Walker,  4th  July  1826;  S.  and  D.     Scott  v. 
Anderson,  24th  November  1830;  S.  and  D. 

Resp(mdejM  Authorities, — Statute  6  Geo.  IV.  c.  24,  and  10  Geo.  IV.  c.  55. 

[S.C.  1 1  S.  407.] 


No.  220.  V.  Jurist  271.     26  Feb.  1833.     2nd  Div. 

Mrs.  Diana  Macleod,  Petitioner  and  Complainer. —  Whigham. 

H.  D.  Hill,  Bespondent. — Rutherfurd, 

Pupil — Custody — Factor  Loco  TtUoris — Grandmother — Competency. — ^The  agent  of  a 
deceased  widower  having,  immediately  before  his  appointment  as  factor  loco  tuioris  to 
the  children,  removed  them,  with  the  concurrence  of  the  medical  attendant  of  the 
family,  from  the  care  of  their  maternal  grandmother  to  that  of  a  third  party,  selected 
by  him ;  and  the  grandmother  having  applied  by  petition  and  complaint  to  the  Court, 
admitting  that  she  was  not  a  fit  person  for  the  custody,  but  praying  that  they  might 
be  removed  from  the  situation  in  which  the  factor  had  placed  them,  to  one  suggested 
by  herself,  or  to  be  selected  by  the  Court, — the  Court,  in  the  first  place,  ordered 
intimation  to  the  paternal  aunt  in  Scotland,  as  the  nearest  agnate ;  and  thereafter, 
remitted  to  a  clerk  of  Session  and  a  medical  man,  to  consider  and  report,  whether  the 
situation  in  which  the  factor  had  placed  the  children  was  a  fit  and  proper  place  for 
them. 

The  deceased  Alexander  Johnston  of  Madras,  was  married  to  a  daughter  of  Mrs. 
^lacleod.  She  died,  leaving  a  daughter  and  a  son.  Mr.  Johnston  returned  to  Britain 
about  1829,  when  the  petitioner  and  her  other  daughter  were  boarding  with  Mrs.  Rollo. 
He  resided  in  Edinburgh  with  his  children  till  he  died,  in  1831,  leaving  executors  in 
India,  both  children  pupils,  and  the  petitioner  their  nearest  relation  by  the  mother. 
Soon  after,  the  petitioner  and  her  daughter  left  Mrs.  Rollo,  and  removed  the  children 
with  them.  Mr.  Hill,  who  had  been  Mr.  Johnston's  agent  in  Edinburgh,  was,  on  an 
application  in  the  names  of  some  of  Mr.  Johnstone's  relatives,  appointed  factor  loco  tutoris 
to  the  children,  28th  January  1832.  But  three  days  before,  viz.  25th  January  1832,  he, 
along  with  Mr.  Newbigging,  the  medical  attendant  of  the  family,  removed  the  children, 
without  the  petitioner's  consent,  back  to  the  house  of  Mrs.  Rollo.  The  petitioner  did 
not  ask  the  custody  herself :  But  she  proposed,  without  success,  that  the  children  should 
be  placed  with  one  or  other  of  various  persons,  till  the  return  of  their  other  relations  in 
Incha.  Failing  in  that,  she  presented  to  the  Court  a  petition  and  complaint  against  Hill, 
praying  the  Court  to  place  the  children  with  Dr.  M*Auley.  Hill  gave  in  answers, 
stating,  that  the  petitioner  was  wholly  unfit,  and  did  not  pretend  to  be  fit  for  the  custody ; 
and  that  although  he  was  not  in  strict  law  entitled  to  it,  his  connection  with  the  family 
rendered  it  most  expedient  that  he  should  place  out  the  children  (who  were  delicate)  as 
be  had  done,  by  the  advice  of  Mr.  Newbigging.     At  advising,  31st  January  1833, 

Lord  Oringletie  was  clear  that  the  mother  had  a  right  to  the  custody,  if  not  objection- 
able—and so  had  the  grandmother,  under  the  same  condition.  In  the  case  regarding 
the  custody  of  the  Misses  Colebrooke,  the  mother  was  objected  to  as  an  improper  person. 
The  uncle  was  in  India.  And  the  Court  took  them  away  from  her,  and  placed  them 
with  Mrs.  Lee.  But  the  grandmother  did  not  here  pretend  to  be  a  fit  person  to  have 
the  custody.  And  the  factor  loco  tutoris^  who  was  not  curator  personcBy  had  no  right  to 
it.  So  what  were  the  Court  to  do?  In  the  case  of  Miss  Mercer,  28th  May  1814,  the 
Court  found  that  she  had  been  improperly  removed,  and  put  her  back  where  she  was. 
Id  this  case,  the  grandchildren  had  been  taken  away  from  the  grandmother.  Mrs.  RoUo 
ni%ht  he  a  most  respectable  person.  But  if  the  grandmother  asked  that  they  should  be 
placed  with  another  person,  as  respectable,  why  should  they  not  be  removed  ? 

Lord  Meadowbank  observed  that  the  factor  had  no  right  to  the  custody,  and  Mrs. 
Rollo  was  just  in  his  place.  So  the  only  question  was  this.  Whether  the  maternal 
grandmother,  declining  to  take  the  children  herself,  had  still  a  title  to  ask  the  Court  to 
take  them  into  its  own  hands  ?  There  could  be  no  doubt  that  she  had.  Where  there 
waa  no  mother,  the  grandmother,  if  not  disqualified,  had  a  right  to  the  custody.     And 
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he  would  throw  all  the  insinuations  against  her  aside.  For  even  if  not  fit  for  the  custody, 
she  was  not  unfit  to  apply.  She  had  a  clear  right  to  come  to  the  Court.  She  had 
objections  to  the  place  where  the  children  were.  She  was  not  bound  to  condescend  upon 
her  objections.  Perhaps  she  could  not  have  free  access  to  the  children.  And  she  was 
willing  that  they  should  be  placed  with  any  one  to  be  named  by  the  Court. 

Lord  Glenlee  did  not  entirely  approve  of  the  application  in  all  its  parts,  as  it  stood. 
A  case  in  which  the  custody  was  demanded,  was  very  different  from  that  in  which  it  was 
asked  that  the  children  should  be  placed  and  educated  elsewhere.  He  did  not  think 
that  the  petitioner  had  any  title  to  obtain  the  prayer  of  her  petition  de  planOy  and  with- 
out intimation  to  all  concerned.  There  were  relations  of  Johnston  in  this  country. 
They  were  not  in  Court,  and  they  should  be  in  Court,  to  be  heard  in  the  matter.  He  did 
not  say  that  he  would  rather  give  the  custody  to  the  paternal  aunt  than  to  the  grandmother. 
But  the  grandmother  did  not  ask  it. 

Rutherfurd  stated,  that  the  original  application  for  the  factory  had  the  concurrence 
of  the  paternal  aunt. 

The  Lord  Jtuitice-Clerk  thought  this  a  delicate  application ;  for  although  the  grand- 
mother had  the  legal  right,  she  would  not  assert  that  she  was  a  fit  person  for  the  custody. 
And  yet  she  asked  the  Court  to  appoint  a  custodier.  The  proper  course  was  clearly,  to 
intimate  the  application  in  the  first  place. 

Lord  Meadotrhank  thought  the  matter  one  of  great  delicacy,  even  with  intimation. 
Yet  he  thought  that,  without  intimation,  she  was  entitled  to  apply.  If  the  Court  did 
take  the  matter  into  its  own  hands,  the  children  should  be  put  with  some  one  totally 
unconnected  with  any  party  nominated.  It  was  not  denied  that  the  children  had  been 
placed  with  Mrs.  Rollo  by  the  factor,  a  person  who  had  no  right  earthly  to  do  so. 
Could  the  Court  allow  them  to  remain  with  him,  or  Mrs.  Rollo  his  nominee  t  He  would 
look  on  the  case  of  Colebrooke  as  well  decided. 

[272]  The  Court,  31st  January  1833,  ordered  intimation  to  the  agnates  in  Scotland. 
On  again  advising,  15th  February  1833,  the  respondent  lodged  a  minute,  stating,  that 
he  had  made  the  intimation  ordered,  to  Mrs.  M^George  in  Dumfries,  the  only  sister  of 
Mr.  Johnston,  and  the  nearest  agnate ;  who  had  replied, 

"  I  received  your  letter,  and  was  very  sorry  to  see  a  prosecution  had  been  raised  at 
the  instance  of  Mrs.  M*Leod  to  destroy  the  funds  of  the  children  of  my  brother.  Indeed, 
it  is  impossible  for  me  to  tell  you  the  uneasuiess  it  has  given  both  my  mother  and  I. 
She  is  very  much  against  me  writing  either  to  Mr.  M*Craken  or  any  other,  for  fear  of 
any  additional  expense.  For  my  own  part,  I  am  highly  pleased  with  Mrs.  Rollo*s  atten- 
tion to  the  children ;  a  better  proof  cannot  be  given  than  their  thriving  so  well  under 
her  care.  I  would  be  extremely  sorry  if  they  were  removed  from  her ;  nevertheless  I 
am  afraid  Mrs.  M*Leod's  dislike  to  Mrs.  RoUo  will  never  cease.  As  to  Dr.  M*Auley, 
where  she  proposes  to  put  them,  I  do  not  know,  nor  ever  heard  of  such  a  person  until  I 
heard  from  you,"  &c. 

At  a  third  advising,  the  Court, 

"  Before  further  answer,  remit  to  Mr.  Thomas  Thomson,  one  of  the  clerks  of  Session, 
and  Doctor  Abercrombie,  and  request  that  they  will  consider  and  report,  whether  the 
present  residence  of  the  pupils  is  a  fit  and  proper  place  for  them.' 


No.  226.  V.  Jurist  274.     27  Feb.  1833.     1st  Div. 

Andrew  Buchanan,  Petitioner. — Bennistoun, 
Procem — Curator  Bonis, 

This  was  a  petition  for  the  appointment  of  a  curator  bonis. 

Lord  President  remarked  that  the  prayer  was  general,  to  appoint  such  person  to  the 
office  as  this  Court  thought  proper.  This  prayer  must  be  amended,  as  the  name  of  the 
party  suggested  was  one  of  the  things  which  required  to  be  intimated. 

Ordered  accordingly. 
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No.  237.  V.  Jurist  292.     28  Feb.  1833.     2nd  Div.— Lord  Medwyn. 

William  Mackenzie  and  John  Dick,  llaisere. 

Mrs.  Catherine  Gunn  or  Grant  and  John  Gunn's  Trustees,  Claimants. — 
For  Mrs.  Grant,  RtUherfurd,  Penney;  for  J.  Gunn's  Trustees,  Skene,  Monro, 

MoHiB  Causa  SeHlemeni^-Legitim — Jus  RdietoB — Donaiion, — Held  that  a  party  coiUd 
not,  by  a  mortis  causa  settlement,  discharge  debts  due  to  him  by  his  son,  to  the 
prejudice  of  the  rights  of  his  wife  and  other  children,  under  \h%ju8  rdictce  and  legitim. 

Alexander  Gunn  executed  a  general  trust-settlement  in  1816, — Providing  1*^,  for 
payment  of  his  debts,  &c. ;  2c?,  for  a  legacy  and  an  annuity  of  L.25  to  his  housekeeper  ; 
"  And  also,  to  pay  to  John  Gunn,  my  brother,  now  schoolmaster  in  Dingwall,  and  to  his 
present  wife,  during  their  joint  lives,  a  free  liferent  annuity  of  L.30  sterling  a-year,  and 
in  the  event  of  the  decease  of  the  said  John  Gunn,  a  free  liferent  annuity  of  L.20 
sterling  a-year  to  his  widow,  which  annuities  to  be  paid  half-yearly,  and  to  commence  as 
above  expressed ;  and  further,  to  pay  to  each  of  the  heads  of  the  four  branches  of  my 
family,  on  my  father  and  mother^s  side,  namely,  to  Alexander  Gunn,  labourer  in  Edin- 
burgh, son  to  my  uncle  by  my  father's  side,  or  failing  of  him,  to  his  heir,  in  moveables, 
to  Maclennan,  and  ilaclennan,  both  ship-builders  in  Leith,  who 

are  the  sons  of  my  aunt  by  my  father's  side,  equally  between  them,  and  failing  them,  to 
the  children  of  the  person  deceasing ;  to  Dingwall,  grocer  in  Dingwall,  son 

to  my  uncle  by  my  mother's  side,  whom  failing,  to  his  next  of  kin ;  and  to  the  said 
Donald  Cameron,  who  is  son  of  my  aunt  by  my  mother's  side,  the  sum  of  L.50  sterling, 
making  in  all  L.200  sterling,  to  be  paid  at  the  first  term  of  Whitsunday  or  Martinmas 
after  my  decease,  with  legal  interest  until  paid ;  but  declaring  that  these  four  several 
legacies  of  fifty  pounds  sterling,  are  granted  under  the  idea  that  I  may  die  possessed 
worth,  at  [293]  least,  nett  two  thousand  pounds  sterling,  and  in  case  it  should  happen 
that  I  should  be  disappointed  in  this  expectation,  then  the  said  four  several  sums  or 
legacies  are  to  suffer  a  diminution  precisely  in  proportion  to  what  may  ultimately  appear 
I  may  be  worth,  taking  the  rule  of  proportion  to  be  as  I  have  declared  as  above ;  and, 
mider  any  circumstance,  it  is  my  will  and  direction  that  the  payment  of  the  annuities  to 
Jane  Stewart,  and  to  my  brother  and  his  wife,  should  be  first  paid  :  And  laMly,  to  pay 
over  the  whole  residue  of  the  said  trust-estate  to  the  said  John  Gunn,  and  his  lawful 
issue ;  whom  failing,  to  the  said  Donald  Cameron,  and  failing  him,  to  his  sons  and 
daughters,  equaUy  amongst  them." 

He  reserved  power  to  revoke,  and  dispensed  with  delivery.  He  died  in  1817.  The 
tnutees  accepted  and  intromitted.  They  set  apart  L.500  for  the  annuity  to  the  house- 
keeper. And  they  paid  about  L.1500,  as  the  residue  of  the  estate,  to  John  Gunn,  or  to 
John  Gimn,  jimior,  his  son,  by  his  desire.  The  father  wrote  to  his  daughter,  the 
claimant,  then  abroad,  requesting  her  to  return,  and  stating,  that  he  meant  to  bequeath 
the  above  residue  to  her  and  his  son  John.  John  incurred  the  displeasure  of  his  fatlier 
(John),  who  had  been  obliged  to  make  large  advances  on  his  account.  At  length  he 
became  bankrupt,  indebted  to  his  father  about  L.1400.  And  in  consequence,  the  father 
bequeathed  to  the  claimant  his  whole  moveable  estate  in  March  1823.  But  in  December 
1823,  he  executed  a  trust-settlement  in  favour  of  his  son  John's  family, — revoking  the 
deed  of  March — leaving  his  own  widow  a  liferent,  and  on  the  alleged  ground  of 
advances,  leaving  to  the  claimant  only  L.60, — and  discharging  John,  the  son,  of  all  claims. 
John  Gunn,  senior,  died  in  1824.  The  claimant  betook  herself  to  her  legal  rights.  Her 
mother  survived  her  father  about  five  years,  but  got  nothing  from  his  estate :  and  in 
1829,  executed  a  testament,  leaving  her  whole  estate  to  the  claimant  and  her  husl>and. 
The  trustees  of  Alexander  Gunn  raised  a  multiplepoinding  in  1831,  for  the  settlement  of 
the  rights  of  parties.  Mrs.  Grant  claimed,  pleading — I.  The  legal  rights  of  the  claimant, 
Catherine  Gimn,  as  daughter  of  John  Gunn,  senior,  in  his  moveable  succession,  are  not 
affected  by  the  alleged  mortis  causa  deed,  executed  by  her  father,  which  the  claimant 
baa  repudiated. — II.  The  claimant  is  entitled  to  her  full  right  of  legitim^  as  a  daughter 
of  John  Gunn,  out  of  his  moveable  succession.— ^III.  All  right  to  legitim  on  the  [)art  of 
the  claimant's  brother,  John  Gunn,  junior,  has  been  satisfied  by  the  payments  made  to 
him  by  his  father  during  his  lifetime,  and  the  claimant  has  the  sole  right  in  the  fund  in 
fxedioy  in  name  of  legitim. — IV.  The  claimant  is  further  entitled  to  'be  preferred  on  the 
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fund  in  medio,  in  right  of  her  deceased  mother — Ist,  In  regard  to  the  arrears  of  annuity  due 
under  the  settlement  of  Alexander  Gunn ;  and,  2dlyy  To  the  extent  of  her  jtu  reLidm  as 
the  widow  of  John  Gunn,  senior. — V.  The  claimant,  Catherine  Gunn,  is  separately 
entitled  to  be  preferred  on  the  fund  in  medio,  inasmuch  as,  under  the  original  destination 
in  Alexander  Gunn's  settlement  to  John  Gunn,  and  "his  lawful  issue,"  she  has  a  direct 
right  to  the  same,  or  at  all  events,  her  just  share  thereof  as  disponee  of  Alexander 
Gunn,  incapable  of  being  affected  by  any  deeds  of  her  deceased  father. 

The  trustees  of  John  Gunn,  senior,  claimed,  pleading — I.  Under  the  settlement  of 
Alexander  Gunn,  John  Gunn  was  constituted  absolute  fiar  of  the  residue,  and  was 
invested  with  sufficient  power  to  execute  the  settlement  founded  on  by  the  claimants. — 
II.  The  fund  in  medio  being  part  of  the  residue  of  the  estate  conveyed  by  Alexander 
Gimn  to  the  said  John  Gunn,  and  by  him  to  the  claimants,  falls  to  be  paid  to  the 
claimants,  as  trustees,  for  the  purposes  specified  in  the  said  John  Gunn's  deed  of  settle- 
ment. 

"The  Lord  Ordinary  (6th  December  1832)  having  resumed  consideration  of  the 
debate,  and  advised  the  process.  Finds,  that  by  the  conception  of  Alexander  Gunn's 
trust-deed,  the  residue  of  his  estate  is  to  be  paid  over  to  John  Gunn,  and  not  to  his 
lawful  issue,  and  as  he  survived  the  testator,  it  vested  in  him  accordingly :  Finds,  that 
the  disposition  of  John  Gunn  in  1823,  standing  imreduced,  must  be  effectual,  so  far  as 
he  had  power  to  grant  it :  Finds,  that  the  claimant  has  not  approbated  said  settlement, 
by  claiming  the  L.60  bequeathed  to  her,  nor  has  she,  by  any  deed,  renounced  her  legitim, 
and  therefore,  that  she  is  entitled  to  repudiate  said  deed  of  settlement,  and  betake 
herself  to  her  legal  claim  of  legitim  out  of  the  fund  in  msdio,  which,  as  the  widow  siu- 
vived  John  Gimn,  will  be  one-third  of  the  fund  in  medio,  and  the  claimant,  as  one  of 
two  children  of  John  Gunn,  will  be  entitled  to  one-half  of  said  third,  in  respect  that 
it  does  not  appear  that  John  Gunn,  junior,  has  renounced  his  claim  of  legitim,  or  was 
forisfamiliated :  Finds  that,  if  it  is  true,  as  stated  (condescendence  for  Mrs.  Grant,  art 
3),  that  the  residue,  after  setting  apart  the  fund  in  medio  for  Jean  Stewart's  annuity, 
was  paid  over. to  John  Gunn,  or  to  his  son  by  his  desire,  thus  leaving  no  fund  to  answer 
the  joint  annuity  of  L.30,  or  the  annuity  of  L.20  to  John  Gunn's  widow,  if  she  survived ; 
and  there  being  no  allegation,  nor  any  probability  that  the  widow  was  ignorant  of  her 
rights  under  Alexander  Gunn's  deed,  it  must  be  presumed  that  she  was  satisfied  with 
the  distribution  in  the  lifetime  of  her  husband,  as  she  never  claimed  any  annuity  during 
the  five  years  that  she  survived.  Therefore,  repels  the  claim  to  the  arrears  of  this 
annuity  on  the  part  of  her  disponee ;  but  finds,  that  the  widow  was  entitled  to  one- 
third  of  the  goods  in  communion  at  the  dissolution  of  the  marriage,  and  that  the 
claimant,  Mrs.  Grant,  as  her  disponee,  is  entitled  to  this  share. — Note, — By  this  inter- 
locutor, the  fund  in  medio  wiU  be  divided  equally  between  the  two  claimants.  One-third, 
as  the  widow's  share  of  the  goods  in  communion,  belongs  to  the  daughter,  as  disponee  of 
her  mother.  Another  third  as  dead's  part  remains  with  the  claimants  under  the  trust- 
settlement  of  John  Gunn,  and  the  other  third  as  legitim,  is  equally  divided  between  the 
son  and  daughter.  The  daughter  claims  remuneration  for  having  supported  her  father 
and  mother  during  the  father's  life.  This  will  be  a  debt  coming  off  the  whole  executry. 
The  support  to  the  mother,  when  a  widow,  wiU  be  a  debt  due  by  herself,  and  so  far 
diminishing  the  third  of  the  goods  in  communion,  and  of  course,  in  so  far  as  Mrs.  Grant 
supported  her,  it  will  just  be  a  deduction  from  the  subject  disponed  to  her,  and  therefore 
need  not  be  computed,  as  she  is  both  debtor  and  creditor  for  it.  On  the  other  hand,  the 
son  is  stated  to  have  alimented  his  father,  and  this  claim,  if  just,  must  be  sustained. 
These  opposite  claims,  between  brother  and  sister,  should  be  settled  out  of  Court,  or  by 
a  judicial  reference ;  and  the  findings  in  the  interlocutor  have  been  pronounced  to  pave 
the  way  for  this  settlement." 

Mrs,  Grant  reclaimed  against  the  interlocutor,  in  so  far  as  it  was  unfavourable  to  her. 
At  advising,  27th  February  1833,  she  stated,  in  i>articiUar,  that  the  interlocutor  was 
erroneous,  in  so  far  as  it  proceeded  upon  the  assumption  tliat  the  fund  in  medio  was  the 
only  estate  that  belonged  to  John  Gunn. 

Lord  Cringletie  regarded  it  as  received  law,  that  a  father  could  not,  by  a  deathbed 
deed,  disappoint  the  legitim  or  Jus  relictcR.  Now,  if  a  father  had  given  a  gift,  he 
might  declare  that  it  should  be  no  diminution  of  the  legitim.  But  if  there  were  no  such 
declaration,  collation  must  have  place.  These  principles,  however,  did  not  apply  to  the 
case.     John  Gunn  had  lent  to  his  son  a  sum  of  money,  and  had  discharged  it.     If,  inter 
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ffivoSy  it  would  have  [294]  beeH  a  good  discharge ;  because  it  would  have  been  a  gift. 
And  the  son  might  collate.  But  if  by  a  deathbed  deed,  what  difference  did  it  make  that 
the  debtor  was  the  son,  and  not  a  third  party  ?  A  creditor  could  not  gratuitously  dis- 
charge a  debt  so,  to  the  prejudice  of  legal  rights.  This  was  not  the  time  to  inquire 
whe^ex  the  two  sums  amounted  to  L.500.  But  in  so  far  as  the  Lord  Ordinary  had 
ascertained  the  principles,  the  inteilocutor  was  right.  This  woman  was  entitled  to 
legitim^  and  the  mother  had  right  to  another  one-third.  Mrs.  Grant  also  claimed  five 
years'  annuity,  in  right  of  her  mother.  If  the  trustees  had  done  rights  they  would  have 
laid  out  L.400  to  produce  L.20  a-year.  They  could  not  now  propose  to  show  that  she 
was  not  entitled  to  it. 

Lord  Jugiie^Clerk  could  only  regard  discharged  advances  as  gifts.  But  where  was 
ihe  intention  to  collate.  Mrs.  Grant  had  got  one-third  and  half  one-third,  so  that  three- 
sixths  had  gone  the  other  way. 

Lord  Olerdee  observed,  that  there  was  no  reclaiming  note  for  the  other  party,  so  that 
a  great  deal  of  the  discussion  had  been  irregular.  It  was  impossible  to  say  that  the 
Lord  Ordinary  was  wrong  in  finding  Mrs.  Grant  entitled  to  legitim.  The  interlocutor 
said  nothing  about  collation.  And  he  would  reserve  that  matter.  There  was  nothing 
explicit  about  it  in  the  record.  There  was  nothing  regarding  it.  Neither  was  there 
enough  in  the  record  to  warrant  the  finding  about  the  widow's  annuity.  All  questions 
between  parties  regarding  it  should  be  reserved. 

Lord  Meadowhank  observed  in  the  closed  record,  no  averment  that  the  right  to  the 
arrears  of  annuity  had  been  discharged. 

The  Court,  on  28th  February  1833,  pronounced  the  following  interlocutor: 
'*Find  that  the  claimant,  Catherine  Grant,  and  her  husband  for  his  interest,  are 
preferable  over  the  fimds  in  medio^  in  virtue  of  the  settlement  of  the  late  Mrs.  Mary 
Macdonald  or  Gunn,  for  all  claims  in  name  of  annuity,  or  otherwise,  competent  to  the 
said  Mrs.  Mary  Macdonald  or  Gunn,  under  the  trust-deed  and  settlement  of  the  late 
Alexander  Gunn,  reserving  to  the  respondents  their  objections  thereto :  Find  that,  in 
terms  of  the  said  trust-deed  and  settlement  of  the  said  Alexander  Gunn,  the  residue  of 
his  effects  thereby  bequeathed,  vested  in  the  late  John  Gunn,  senior  :  Find  that  the  said 
ckumant,  Catherine  Grant,  and  her  husband  for  his  interest,  are  entitled,  imder  the  said 
settlement  of  the  said  Mrs.  Mary  Macdonald  or  Gunn,  to  one-third  of  the  goods  in  com- 
mimion,  at  the  dissolution  of  the  marriage  of  the  said  John  Gunn,  senior,  and  the  said 
Mary  Macdonald  or  Gunn,  by  the  predecease  of  the  former:  Find,  that  the  said 
claimants  having  repudiated  the  settlement  of  the  said  John  Gunn,  senior,  are  further 
entitled  to  insist  in,  and  demand  the  legitim  due  to  the  claimant,  Mrs.  Catherine  Grant, 
ont  of  the  succession  of  the  said  John  Gunn,  senior :  Find  that  the  succession  of  the 
said  John  Gunn,  senior,  is  subject,  in  the  circumstances,  to  a  tripartite  division, — one- 
thiid  belonging  to  the  said  claimants,  as  representing  Mrs.  Mary  Macdonald  or  Giuin,  in 
virtue  of  her  jtts  rdida;,  another  third  falling  to  the  respondents,  Arthur  Robertson  and 
Alexander  Maiheson,  as  dead's  part,  and  the  remaining  ihiid  being  to  answer  the  claim 
of  legitim :  Find  that  the  settlement  of  the  said  John  Gunn,  senior,  is  effectual,  in  so  far 
as  the  deceased  had  power  to  grant  it ;  but  find  that,  being  a  mortis  causa  deed,  it  can- 
not, by  discharge  of  the  debts  due  by  the  said  John  Gunn,  junior,  to  his  father,  or 
otherwise,  affect  the  succession  of  the  said  John  Gimn,  senior,  to  the  prejudice  of  the 
jw  Tdietm  or  legitim  :  And  with  these  findings,  recal  the  interlocutor  complained  of,  and 
remit  to  the  Lord  Ordinary  to  proceed  further  in  the  cause  as  to  him  shall  appear  just." 

Authority  for  Mrs,  Grant, — ^AUan,  31st  November  1763;  Br.  Supp.,  Lord 
Monboddo. 

AvXhoriiyfor  John  Ounn's  Trustees, — Skinner,  1775. 

[S.C.  11  S.  484.] 
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No.  267.         V.  Jurist  329.      7  March  1833.     2nd  Div.— Lord  Mackenzie. 

David  Black,  Advocator. — J.  Anderson. 

John  M'Lachlan,  Eespondent. — D.  McNeill. 

Et  i  contra. 

Expenses — Advocation — Honorarium. — An  advocator  having  succeeded,  with  expenses 
— Found  entitled  to  charge  against  the  opposite  party, — 1.  The  expense  of  taking  the 
opinion  of  counsel  as  to  the  propriety  of  hringing  an  advocation,  although  tlie  counsel 
consulted  was  afterwards  the  counsel  in  the  cause.  2.  The  expenses  of  hringing  his 
advocation  into  Court,  although  the  opposite  party  had  previously  brought  an  advoca- 
tion on  the  point  of  expenses,  with  which  the  subsequent  advocation  on  the  merits 
was  conjoined.  3.  The  expense  of  a  memorial  to  counsel,  preparatory  to  advising  in 
the  Inner-House,  no  previous  memorial  having  been  charged. — Objection  rej>elled, 
that  Inferior  Court  pleadings,  bearing  to  be  drawn  by  the  party,  not  being  an  agent, 
could  not  be  charged  for  by  the  agent,  against  the  opposite  l^arty. 

The  Sheriff  of  Argyleshire  having  decided  a  cause  in  favour  of  M*I.«achlan,  but  found 
neither  party  entitled  to  expenses,  M*Lachlan  advocated,  in  so  far  as  he  had  not  been 
found  entitled  to  expenses.     Black,   thereafter,  advocated  on  the  merits.     The  Lord 
Ordinary  (Mackenzie)  remitted  simpHciter,  but  the  Court  altered,  dismissed  the  action, 
and  found  Black  entitled  to  expenses,  both  in  this  and  in  the  Inferior  Court.     Before 
bringing  his  advocation,  Black  had  taken  the  opionion  of  counsel,  the  fee  to  whom,  and 
the  relative  expenses,  the  auditor,  at  taxing  Black's  account,  disallowed.     Black  objected, 
that  the  expenses  of  taking  the  opinion  of  counsel,  before  bringing  an  action  or  advoca- 
tion, were  a  legitimate  charge  against  the  opposite  party.     Answered — ^The  opinion  was 
given  by  the  coimsel,  who  afterwards  prepared  additional  pleas  in  law  for  the  advocator, 
for  prei>aring  which,  L.3,  3s.  were  allowed  by  the  auditor,  and  L.2,  2s.  for  revising. 
The  Court  sustained  the  objection,  and  allowed  the  expenses  which  had  been  struck  off. 
M'Lachlan,  on  the  other  hand,  objected  to  the  auditor's  report — I.  That  the  auditor 
ought  to  have  disallowed  the  whole  of  the  account  for  the  advocation,  at  the  instance  of 
the  said  David  Black,  previous  to  the  conjunction  of  the  processes,  taxed  at  L.18, 12s.  lOd., 
in  respect  there  was  a  previous  advocation  at  the  instance  of  the  objector,  wliich 
brought  the  whole  cause  into  this  Court,  and  it  was  therefore  unnecessary  and  incom- 
petent for  the  said  David  Black  to  have  brought  a  counter-advocation,  as  was  decided 
by  tlie  Court,  on  a  consultation  of  the  whole  Judges,  in  the  case  of  Murdoch  and  Brown 
V.  Wylie  and  Noble,  8th  March  1832,  which  decision  was  reported  previous  to  the  bill 
of  advocation  for  the  said  David  Black  having  been  presented,  and  was  pointed  out  to 
the  auditor  at  the  taxing. — II.  That  the  auditor  ought  to  have  disallowed  the  memorial 
to  counsel,  and  copies  thereof,  on  3d  February  1833,  for  attending  the  advising  in  tlie 
Inner-House,  charged  at  L.6,  Is.,  because  the  whole  of  the  closed  record  in  the  Inferior 
Court  and  productions  founded  on,  had  been  printed  in  the  appendix  to  the  reclaiming 
note,  and  there  was  nothing  in  the  circumstances  of  the  case  to  render  a  memorial 
necessary. — III.  That  several  of  the  pleadings  in  the  Inferior  Court  were  certified,  by 
the  procurator  who  signed  them,  to  have  been  drawn  by  the  defender,  the  said  David 
Black,  who  was  not  an  agent.     Answered — I.  The  advocation  by  M'Lachlan  was  solely 
on  the  point  of  expenses,  and  therefore  it  was  necessary  to  have  a  coimter-cwlvocation,  in 
order  that  the  whole  cause  should  be  brought  up.     The  case  of  Murdoch  and  Brown 
was  entirely  different ;  for  in  it  there  was  an  advocation  on  the  merits,  which  was  held 
to  enable  the  Court  to  dispose  also  of  the  question  of  expenses.     But  an  advocation  on 
the  question  of  expenses  would  not  entitle  the  Court  to  alter  the  judgment  on  the  merits. 
— II.  No  memorial  was  charged  with  reference  to  any  of   the  previous  stejw  in  the 
advocation,  either  as  to  the  preparation  of  the  pleSrS  in  law,  or  as  to  the  Outer-House 
debate.     The  charge  for  a  memorial  was  therefore  i)roper. — The  agent  who  conducted 
the  action  in  the  Inferior  Court  was  entitled  to  the  charges  of  the  pleadings,  altliough 
they  should  be  drawn  by  another  employed  by  him. 

The  Court  repeUed  the  whole  of  M'Lachlan's  ob-  [330]  -jections,  and  foimd  Black 
entitled  to  the  expense  of  tliat  day's  discussion,  which  their  Lordships  modified  to 
LkO,  «5s. 
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Advaeaior'a  Authontie^, — Black,  12th  February  1831.     Osborne  v.  Brown,  26th  May 
1832.     Brown  t7.  Ure,  10th  July  1832.     Lang  v.  Bruce,  24th  November  1832. 

Authority  for  Respondent. — Murdoch  and  Brown  v,  Wylie  and  Noble,  8th  March 
1832 

[S.C.  11  S.  644.] 


No.  300.  V.  Jurist  371.     21  May  1833.     Ist  Div.— Lord  Corehouse. 

Duncan  Christib,  Pursuer. — Pyper, 

A.  B.,  Defender. — H,  Bi^uce. 

Agent  and  Client — Poota  Boll — Expensen — lief  edition, — In  a  judicial  reference,  in 
which  a  party  on  the  poors'  roU  had  been  found  entitled  to  certain  expenses,  in 
consequence  of  his  opponent  having  failed  timeously  to  lead  his  proof,  which  were 
paid  to  his  agent ;  and  tliereafter,  judgment  having  been  pronounced  against  him  with 
expenses,  including  those  formerly  awarded — Held,  in  an  action  at  the  instance  of  his 
adversary,  against  the  agent^  that  the  latter  was  bound  to  repeat  these  expenses. 

A  person  of  the  name  of  Kennedy  having  given  the  pursuer  a  charge,  he  presented 
a  suspension  thereof,  and  Kennedy,  being  in  indigent  circumstances,  applied  for,  and  in 
July  1827,  was  admitted  to  the  benefit  of  the  poors'  roll.  A  record  was  completed  and 
closed ;  but  in  place  of  taking  the  judgment  of  the  Court  upon  the  question  at  issue,  the 
parties  agreed  to  make  a  judicial  reference  of  the  cause,  with  full  power  to  the  referee 
to  take  aU  manner  of  probation  he  might  deem  necessary.  The  referee  allowed  a  proof, 
and  fixed  a  diet  for  its  being  taken,  to  be  held  at  Edinburgh.  One  of  the  pursuer's 
witnesses  not  having  been  able  to  attend  at  this  diet,  the  referee,  after  ordering  an 
account  to  be  lodged  of  the  expenses  incurred  by  Kennedy,  pronounced  an  interlocutor, 
by  which  he  allowed  the  pursuer  to  proceed  with  his  proof,  only  on  payment  of 
L32,  12s.  Id.  to  Kennedy.  This  sum,  in  consequence  of  Kennedy  not  being  present, 
was  paid  to  the  defender,  agent  for  the  poor,  who,  on  14th  January  1830,  granted  a 
receipt  in  the  following  terms : 

"Reced.  by  me,  solicitor  S.  Courts  from  Mr.  Duncan  Christie,  Inishewn,  the  sum  of 
Thirty-two  pounds,  128.  Id.  of  expenses,  awarded  cui  interim  by  the  judicial  referee  in 
the  case  [372]  Christie  v.  Kennedy,  and  Three  Guineas  of  costs,  awarded  in  the  same 
cause  by  Lord  Corehouse  this  day." 

The  proof  having  been  concluded,  the  referee,  on  27th  February,  1830,  pronounced 
the  following  interlocutor  and  note  : — 

"Having  advised  this  process,  and  the  proof  which  has  been  adduced,  I  report,  that 
the  letters  ought  to  be  suspended,  and  the  charger  found  liable  in  expenses  of  process, 
as  the  same  shall  be  taxed  by  the  auditor  of  Court. — Note, — ^Though  the  charger  is  on 
the  poors'  roll,  I  am  not  aware  that  this  forms  any  reason  why  he  ought  not  to  be  found 
liable  in  the  expenses  attending  the  suspension  of  a  charge  which  ought  never  to  have 
been  given ;  and  I  am  satisfied,  that  if  the  truth  had  been  disclosed  to  the  lawyers  and 
agents  for  the  poor,  the  charger  would  never  have  obtained  the  benefit  of  that  roll. 
The  pleas  of  the  charger,  relative  to  the  agreement,  have  been  maintained  in  the  worst 
possible  faith,  considering  the  clear  proof  which  has  been  led  in  respect  to  that  agree- 
ment In  taxing  the  account  of  expenses,  the  auditor  will  be  pleased  to  allow  taxation 
of  the  sum  paid  to  the  charger,  under  the  interim  order,  of  date  28th  December  last, 
according  to  the  practice  which  is  followed  in  similar  circumstances.  It  is  the  intention 
of  the  referee  to  place  the  suspender  precisely  in  the  same  situation  as  if  he  had  gained 
his  cause  in  the  Court,  with  costs." 

The  Lord  Ordinary,  on  4th  March  1830,  interponed  his  authority  to  this  award, — 
found  Kennedy  liable  in  expenses,  and  remitted  the  account  to  the  auditor  to  tax,  and 
in  so  doing,  to  give  effect  to  the  above  note  of  the  referee.  The  auditor  accordingly 
reported,  that  he  had  examined  the  account, 

"and  taxed  the  same  at  L.165,  5s.  lid.,  including  the  sum  of  L.35,  15s.  Id.  referred  to 
in  the  note  of  the  judicial  referee." 

And  on  11th  March  1830, 

"The  Lord  Ordinary  approves  of  the  above  report  of  the  auditor,  and  in  terms 
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thereof,  decerns  against  the  charger  for  the  sum  of  L.I65,  5s.  lid.  sterling,  as  the  taxed 
amount  of  the  account  of  expenses,  inchiding  as  ahove,  together  with  the  expense  of 
extract,  and  grants  warrant  for  extracting  this  and  the  former  decree." 

Kennedy,  from  his  poverty,  heing  unahle  to  pay  any  part  of  these  expenses,  the 
pursuer  brought  the  present  action,  concluding  against  the  defender  for  repetition  of  the 
sum  which  had  been  paid  by  Kennedy  to  him,  under  the  interim  award  of  the  referee. 
He  afterwards  gave  in  a  state,  deducting  certain  sums  for  which  he  admitted  the  defen- 
der was  entitled  to  credit,  reducing  the  balance  to  L.17,  3s.  5d.  In  defence  it  was 
pleaded — I.  That  the  defender's  account  for  law  expenses  in  conducting  the  process,  was 
more  than  the  amount  claimed,  and  that  he  had  bona  fide  made  certain  payments  on 
accoimt  of  the  pursuer. — II.  That  the  defender  could  only  be  liable,  in  so  far  as  he  had 
funds  belonging  to  Kennedy  in  his  hands,  and  he  had  no  such  funds. — III.  That  the 
defender  could  not  in  any  way  be  liable,  except  on  the  failure  of  Kennedy  to  pay  the 
sums  awarded  against  him. 

The  Lord  Ordinary,  on  29th  January  1833,  pronounced  this  interlocutor  and 
note: — 

"  Having  heard  counsel  for  the  parties,  and  considered  the  closed  record,  and  whole 
process,  Finds  the  defender  liable  to  the  pursuer  in  L.17,  3s.  5d.  sterling,  being  the  sum 
to  which  the  pursuer  has  restricted  his  claim  under  the  libel :  Finds  neither  party 
entitled  to  expenses,  and  decerns. — Note. — ^The  defender,  as  agent  for  the  poor,  was  not 
entitled  to  make  a  charge  against  his  client  for  professional  trouble.  Therefore  he  is 
not  entitled  to  impute  a  sum  which  he  received  for  behoof  of  his  client^  in  payment  of 
an  account  for  his  trouble  in  conducting  the  cause.  If  he  had  produced  an  express 
authority  from  his  client  to  appropriate  that  sum  to  his  own  use,  the  defence  of  bona 
fide  consumption  might  have  availed  him,  but  no  such  authority  is  produced.  The  pur- 
suer has,  with  great  propriety,  allowed  deduction  from  his  claim  of  all  sums  proved  to 
be  advanced  by  the  defender  to  others." 

The  defender  reclaimed,  but  the  Court  adhered,  except  as  to  the  sum  of  three 
guineas  awarded  by  the  Lord  Ordinary,  which  they  held  not  to  fall  under  the  award  of 
the  referee. 


No.  323.  V.  Jurist  401.     31  May  1833.     1st  Div.— Lord  FuUerton. 

Mrs  Janet  Taylor  or  Bryson  and  Husband,  Pursuers. — Skene  and  Deas. 

Thomas  Chalmers  (William  Crawford's  Trustee),  Defender. — Rutherfurd 

and  Baxter, 

Trust — Proof — Statute  1696,  c.  25 — Procette, — I.  Opinions  expressed,  that  an  improba- 
tive  writing  is  suiiicient  to  prove  a  trust  under  the  Act  1696,  c.  25. — II.  An  action 
having  been  brought  by  an  heir,  to  declare  an  absolute  disposition,  granted  by  his 
ancestor,  to  have  been  a  trust ;  and  the  defender  having  pleaded,  that  the  action  was 
barred  by  the  ancestor's  oath  in  a  process  of  ceesio  bonorum^  and  by  the  plea  of 
pactum  iUidtum,  as  the  transaction  was  said  to  have  been  intended  to  defraud  the 
ancestor's  creditors — Process  sisted,  and  intimation  ordered  to  the  creditors. 

The  pursuer,  Mrs.  Bryson,  brought  an  action,  as  one  of  two  heirs-portioners  served 
and  retoured  eum  beneficio  inverUarii  to  her  late  father,  John  Taylor,  against  the  original 
defender,  William  Crawford,  setting  forth — That  Taylor  was  heritable  proprietor  of  a 
subject  in  Lochee,  which,  in  1817,  he  had  conveyed  to  Crawford  by  a  disposition  ex  facie 
absolute,  but  which  was  in  reality  intended  as  a  trust  in  Crawford's  person  for  Taylor's 
behoof,  upon  which  disposition  Crawford  was  infeft,  but  the  title-deeds  had  not  been 
delivered,  and  Taylor  had  remained  in  possession  of  the  subjects  till  his  death  in  1827  : 
That  about  the  time  of  granting  the  disposition,  a  back-letter  or  obligation,  dated  1st 
February  1817,  had  been  granted  by  Crawford  to  him,  of  the  following  tenor: 

"  Sdly,  I  further  agree  that  I  purchased  your  whole  property  of  both  houses  and 
lands  of  Old  Milehouse,  Lochee,  in  the  month  of  January  1817,  at  L.350  sterling;  but 
as  I  paid  no  money  of  my  own  for  said  property,  I  hereby  agree  that  you  and  your  heirs 
is  to  have  the  right  to  dispose,  to  use  said  property  in  any  manner  you  or  they  shall 
please ;  and  you  or  your  heirs  is  to  have  the  rights  which  you  have  given  me  of  your 
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property  a-keepiiig,  and  to  destroy  them  when  you  or  your  heirs  sees  it  proper,  as  they 
are  declared  to  be  null  and  void ;  only  if  needsessity  require  I  am  to  get  those  rights 
only  to  shew  whatever  you  or  your  heirs  shaU  direct  me  to  do,  and  then  return  said 
rights  to  you  or  your  heirs,  at  your  or  their  request.  This  paper  to  be  stamped  at  any 
time  you  or  your  heirs  shall  require  it^  at  your  or  your  heirs  expense.  I  agree  to  the 
above.  (Signed)        William  Crawford." 

That  since  Taylor's  death,  Crawford  had  given  himself  out  as  unlimited  proprietor  of 
the  subjects,  and  was  about,  as  the  pursuers  had  been  informed,  to  sell  the  same, — and 
therefore  concluding  for  decree  of  declarator  of  trust  and  denudation  of  one-half  of  the 
subjects  in  flavour  of  the  pursuers.  In  defence  against  this  action,  the  original  defender 
pleaded — I.  That  the  trust  could  only  be  proved  by  his  writ  or  oath;  and  that  the 
writing  founded  on  not  being  holograph,  and  being  unstamped  and  improbative,  was  not 
admissible  as  written  evidence  of  Uie  trust. — II.  That  in  a  process  of  ceseio  bonorum  at 
Taylor's  instance,  the  subjects  in  question  were  inserted  in  the  state  of  Taylor's  affairs, 
as  having  been  sold  to  Crawford  for  a  price  paid ;  and  that  as  Taylor  took  the  usual 
oath  in  tibat  process,  the  same  must  be  held  as  conclusive  evidence  of  the  truth  of  the 
statements  therein  contained. — III.  That  the  pursuers'  statements  on  the  record  went  to 
show,  that  the  intention  of  the  transaction  between  Taylor  and  Crawford  was  to  defraud 
Taylor's  creditors,  and  therefore  the  action  at  the  pursuers'  instance  was  barred  by  the 
pl^  oipaciuTn  iUicUum;  and  that  in  turpi  causa  potior  est  conditio  possidentis. 

The  pursuers  pleaded — I.  That  the  back-letter  above  quoted  is  sufficient  to  prove  a 
trust  even  under  the  Act  1696,  chap.  25. — II.  That  the  trust  is  farther  proved  by  other 
writings,  and  by  the  real  evidence  afforded  by  facts  and  circumstances,  from  founding 
on  which  the  pursuers  are  not  excluded  by  the  statute. — III.  That  even  if  it  were 
otherwise,  the  pursuers  are  virtually  in  the  situation  of  trustees  for  Taylor's  creditors,  to 
whom  the  limitation  of  the  statute  as  to  the  mode  of  proof  does  not  apply. — IV.  That 
Taylor's  oath  in  the  cessio  not  being  an  oath  of  reference,  nor  emitted  in  a  process  in 
which  the  defender  had  appeared  and  joined  issue  on  the  subject-matter  now  in  dispute, 
could  not  be  founded  on  by  the  defender  as  conclusive  evidence  in  his  favour. — V.  That 
there  was  no  room  for  the  plea  of  pactum  illicitumy  as  nothing  illegal  appeared  on  the 
face  of  the  agreement,  or  in  the  pursuers'  statements  on  the  record ;  at  all  events,  the 
pursuers  were  not  seeking  benefit  by  their  ancestor's  fraud,  but  merely  to  do  justice  to 
his  creditors. 

"  After  the  record  had  been  closed  Crawford  died,  and  Chalmers  was  sisted  as  his 
trustee.  Cases  were  ordered  and  lodged ;  and  thereafter  the  Lord  Ordinary  (FiQlertou) 
pronounced  the  following  interlocutor  and  note  : 

[402]  "The  Lord  Ordinary  (7th  February  1833)  having  considered  the  cartes  for  the 
parties,  together  with  the  whole  process — Finds  that  this  action  is  a  declarator  of  trust, 
brought  by  an  heir-portioner  of  &e  alleged  truster,  John  Taylor,  against  the  defender, 
Wilham  Crawford,  who  was  infeft  in  the  heritable  property  in  dispute,  in  virtue  of  an 
absolnte  disposition  from  the  said  John  Taylor,  dated  in  January  1817  :  Finds  that  this 
case  falls  under  the  provision  of  the  Act  1696,  cap.  25 :  Finds  that  the  writ  libelled  on 
in  support  of  this  action,  bearing  to  be  dated  the  1st  day  of  February  1817,  is  unstamped 
and  improbative :  FindjB  that  in  March  1817  the  late  John  Taylor  obtained  a  cessio 
bonorum  against  his  creditors,  on  the  statement,  inter  aHa^  in  his  condescendence,  and 
afterwards  confirmed  by  his  oath,  that  the  property  in  dispute  had  been  sold  to  Crawford, 
in  terms  of  the  foresaid  disposition :  Finds  that  any  alleged  homologation  of  the  impro- 
bative deed,  by  facts  and  circumstances,  is  excluded  by  Taylor's  statement  in  the  cessio, 
confirmed  by  oath,  and  absolutely  contradictory  to  the  contents  of  the  improbative  deed : 
Therefore  finds,  that  the  present  action  is  not  supported  by  the  evidence  required  by  the 
statute ;  assoilzies  the  defender  from  the  conclusions  of  said  action,  and  decerns ;  finds 
the  defender  entitled  to  expenses,  and  allows  an  account  thereof  to  be  given  in,  and  to 
be  taxed  by  the  auditor. — Note, — The  transaction  between  Crawford  and  Taylor  is 
attended  with  several  very  suspicious  circumstances ;  and  the  Lord  Ordinary  gives  no 
opinion  on  the  possible  result  of  an  investigation  at  the  instance  of  parties  entitled  to  a 
more  extensive  mode  of  proof.  But  the  present  is  a  case  strictly  regulated  by  the  Act 
1696 ;  and  the  writ  founded  on  in  support  of  it  is  the  letter  of  the  1st  of  February  1817. 
The  authenticity  of  the  signature  is  denied  by  the  defender ;  and  upon  this  point,  it 
would  have  been  necessary,  if  the  case  depended  on  it,  to  send  the  matter  to  a  jury. 
The  absence  of  stamp  might  also  have  deen  remedied.     But  the  deed  is  confessedly 
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improbative ;  and  though  perhaps  it  might,  even  in  a  question  of  this  kind,  be  comper 
tent  to  support  the  deed  by  homologation,  it  has  appeared  to  the  Lord  Ordinary  to  be 
impossible  here  to  admit  inferences  from  facts  and  circumstances  as  confirmatory  of  the 
improbative  deed,  when  the  disposition,  as  an  absolute  disposition,  is  confirmed,  and  the 
improbative  missive  directly  contradicted  by  the  judicial  statement  of  the  granter,  con- 
firmed by  his  oath  in  the  eessto.  This  must  have  been  conclusive  against  any  offer  of 
proof  of  homologation  of  the  missive  by  him,  and  it  must  be  equally  conclusive  against 
his  representatives." 

The  pxirsuers  reclaimed : 

Lord  BcUgray. — The  question  here  is  between  the  heir  of  the  truster,  and  the  repre- 
sentative of  the  alleged  trustee.  But  there  are  third  parties  materially  interested,  who 
are  not  here — I  mean  tlie  creditors  of  Taylor  under  the  eessio  bonorum.  There  may  be 
a  difficulty  as  to  personal  exceptions  pleadable  against  the  heirs  of  the  trustee,  but  these 
will  not  apply  to  the  creditors.  As  to  the  writing  founded  on,  it  has  no  doubt  been  laid 
down,  ever  since  the  case  of  Duggan  and  Wight,  that  a  trust  can  only  be  proved  by  the 
writ  or  oath  of  the  trustee ;  but  I  have  always  held  that  any  sort  of  writing  is  sufilicieut, 
and  that  it  is  not  necessary  that  the  writing  should  be  probative.  A  missive  offer  on  the 
one  hand,  and  an  acceptance  on  the  other,  though  not  probative,  would  be  sufficient. 
This  is  a  case  of  extraordinarily  suspicious  circumstances  altogether. 

Lo7'd  Gillies, — I  am  entirely  of  the  same  opinion.  I  cannot  conceive  any  circum- 
stances more  suspicious  than  those  of  the  present  case.  1  do  not  think  the  truster 
meant  to  cheat  the  trustee,  or  the  trustee  to  cheat  the  truster,  but  I  think  it  very  clear 
that  both  meant  to  cheat  the  creditors.  As  to  the  proof  of  trust,  my  understanding  has 
always  been  the  same  with  that  of  Lord  Balgray,  that  a  probative  writing  is  not  neces- 
sary. Entries  in  a  man's  books,  or  a  note  written  by  him,  presenting  his  compliments 
to  an  individual,  and  mentioning  that  a  certain  property  h£is  been  conveyed  to  him  in 
trust,  would  be  quite  sufficient. 

Lord  Graigie. — I  am  entirely  of  the  same  opinion.  Besides,  the  question  of  account- 
ing here  stands  apart  from  the  Act  1696. 

Lord  President  agreed.     A  probative  writing  is  not  at  all  necessary. 

The  Court  sisted  process  for  fourteen  days,  and  ordered  intimation  of  the  action  to 
be  made  to  the  creditors  of  John  Taylor  under  the  process  of  cessio  bonorum. 


No.  351.  V.  Jurist  426.     13  June  1833.     1st  Div. 

Spottiswode,  Petitioner. 

Proceaii — Nobile  Offictum — Tutorial  Inventories — Petition. — ^A  i>etition  to  dispense  Avith 
calling  the  next  of  kin  forth  of  Scotland,  in  an  action  for  making  up  tutorial  inven- 
tories, must  be  printed. 

Tliis  was  an  application  to  dispense  with  calling  the  next  of  kin  on  the  mother's  side, 
in  an  action  for  making  up  tutorial  inventories,  in  respect  there  were  no  next  of  km 
witliin  Scotland.     The  petition  was  not  printed,  but  merely  presented  in  writing. 

The  Court  ordered  it  to  be  printed ;  and  on  this  having  been  done,  granted  the 
prayer  de  piano. 

No.  359.  V.  Jurist  433.     14  June  1833.     Court  of  Justiciary. 

KoBERT  Philip,  Suspender. — Skeiic  and  J.  J.  Reid. 

Eart.  of  Rosslyn,  Respondent. — Dean  of  Faculty  {Hope)  and   Walker, 

Criminal — Process — Competency — Game — TresiHiss  —  Statute  2d  ^  3d  Wil.  IV,  c,  68 — 
Construction  of. — A  statute  having  enacted  in  i\\Q  first  clause,  that  A  person,  on  being 
summarily  convicted  of  trespass  in  search  of  game,  &c.  should  forfeit  a  certain  sum ; 
and  the  11th  section  having  prescribed  the  mode  in  which  certain  prosecutions  were 
to  be  conducted ;  and  the  15th  section  having  declared,  that  no  conviction  shoidd  be 
quashed  for  error  in  form — Circumstances  in  which  held,  I.  That  the  1st  section  was 
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not  affected  by  the  enactment  of  the  11th  clause ;  and  that  a  case  where  a  party  was 
summoned  and  convicted  several  weeks  after  the  alleged  trespass,  fell  under  the  1st 
section. — II.  Ojnnion  expressed,  that  if  an  oath  had  l)een  requisite,  previous  to  the 
issuing  of  a  summons  under  the  Act,  and  it  had  ])een  objected,  that  a  summons  had 
been  issued  without  any  oath,  such  objection  would  have  been  not  a  matter  of  form, 
but  of  substance. — III.  Doubt  expressed,  whether  lapwing  or  green  plover  be  game. 

Robert  Philip,  a  boy  of  fifteen  years  of  age,  was  prosecuted  at  the  instance  of  Lord 
Rosslyn,  for  trespassing  in  one  of  his  Lordship's  fields,  under  the  2d  and  3d  William  lY. 
c  68,  entitled  '*  An  Act  for  the  more  effectual  prevention  of  trespasses  upon  property  by 
persons  in  pursuit  of  game,  in  that  part  of  Great  Britain  called  Scotland.''  The  1st 
section  enacts, 

"  That  if  any  person  whatsoever  shall  commit  any  trespass,  by  entering  or  being  in 
the  day  time  upon  any  land,  without  leave  of  the  proprietor,  in  search  or  pursuit  of 
game,"  &c  he  shall,  "  on  being  summarily  convicted  before  a  Justice  of  the  Peace,  on 
proof  or  oath  by  one  or  more  credible  witness  or  witnesses,  or  confession  of  the  offence, 
OT  upon  other  legal  evidence,  forfeit  and  pay  such  sum  of  money,  not  exceeding  L.2,  as 
to  the  Justice  shall  seem  meet,  together  with  the  costs  of  conviction." 

By  the  11th  section,  it  is  provided, 
»  "That  the  prosecution  of  every  offence  punishable  by  virtue  of  this  Act,  shall  be  com- 
menced within  three  calendar  months  after  the  commission  of  the  offence ;  and  that 
where  any  person  shall  be  charged  on  the  oath  of  a  credible  witness,  with  any  such 
offence,  before  a  Justice  of  the  Peace,  the  Justice  may  summon  the  party  charged  to 
appear  before  himself,  or  any  one  or  two  Justices  of  the  Peace,  as  the  case  may  require, 
at  any  time  and  place  to  be  named  in  such  summons,"  &c. 
The  15th  clause  enacted, 

"That  no  conviction,  in  pursuance  of  this  Act,  or  judgment  given  on  appeal  there- 
from, shall  be  quashed  for  want  of  form,  or  be  removed  by  advocation,  suspension,  or 
reduction,  into  any  Superior  Court  of  Law,  and  that  no  warrant  of  commitment  shall  be 
held  void  by  means  of  any  defect  therein,  provided  it  be  therein  alleged  that  it  is 
founded  on  a  conviction,  and  there  be  a  good  and  valid  conviction  to  sustain  the  same." 
On  being  summoned  before  the  Magistrates  of  Kirkaldy,  some  weeks  after  the 
trespass,  the  suspender  confessed  that  he,  accompanied  by  other  two  boys,  and  two 
mongrel  dogs,  were  in  the  field  searching  for  a  peaseweep*8  nest,  upon  which  he  was  fined 
10s.  This  judgment  was  affirmed  on  an  appeal  to  the  Quarter  Sessions  at  Cupar. 
Philip  then  presented  a  suspension  to  the  High  Court  of  Justiciary,  and  pleaded — I. 
That  the  proceedings  of  the  Inferior  Courts  were  in  the  face  of  the  11th  section  of  the 
statute,  in  respect  that  there  had  not  been  emitted  an  oath  by  a  credible  witness, 
previous  to  the  summons  being  issued  for  the  suspender's  api>earance.  That  this  objection 
was  not  in  point  of  form,  but  in  point  of  substance.  There  were  tw^o  modes  in  which  it 
was  prescribed  how  the  prosecution  for  trespassing  was  to  ])e  conducted  :  The  first  was, 
where  the  party  was  arrested  in  the  perpetration  of  the  act,  and  refused  to  go  off  or  give 
his  name ;  and  the  other,  where  a  summons  was  issued  on  the  oath  of  a  credible  witness. 
The  proceedings  in  the  present  case  should  have  fallen  under  the  second  [434]  mode, 
laid  down  in  section  11,  but  instead  of  follo\ving  out  the  procedure  there  stated,  the 
Justices  convicted  on  the  suspender's  own  confession.  There  was,  therefore,  no  founda- 
tion for  issuing  the  summons,  and  it  must  fall  to  the  ground. — II.  The  jurisdiction  of 
the  Justices  was  created  by  the  statute,  and  it  required  that,  before  conviction,  the 
suspender  should  have  been  trespassing  in  search  of  game.  But  the  suspender  was  only 
in  search  of  a  lapwing  or  peasetoeep^a  nest.  Lapwings  were  not  game,  and  therefore  the 
case  did  not  fall  under  the  statute. — 111.  The  confession  of  the  suspender  was  not  signed 
hy  him,  and  therefore  there  was  no  evidence  of  the  offence. 

Answered — I.  It  was  not  under  the  11th  section,  but  the  1st  section  of  the  statute 
that  the  suspender  was  convicted,  which  declared,  that  the  trespasser  was  simply  to  be 
conveyed  summarily  before  a  Justice,  and  convicted  on  his  own  confession,  or  on  the 
oath  of  one  or  more  credible  witnesses.  The  15th  section  of  the  Act  declared,  that  no 
such  conviction  was  to  be  quashed,  for  want  of  form,  by  suspension,  &c. — II.  In  several 
of  the  old  Scotch  Statutes,  "  patricks,  plover,  and  sick  like  fowls,"  were  considered  game, 
lapwing  and  plover  were  stated  by  Dr.  Johnson  in  his  Dictionary  to  be  the  same  bird. — 
III.  The  cqnfession  was  subscribed  by  two  Justices,  because  the  suspender  could  not 
write.    Replied — The  1st  section  of  the  statute  merely  stated  the  nature  of  the  trespass 


142  PHIUP  V.    EARL  OF   ROSSLYN.  Y.  Jvlrt  18S1 

and  the  pimishment  to  be  inflicted.  The  other  clauses  describe  the  manner  and  form  in 
which  the  provisions  of  the  Act  are  to  be  carried  into  execution.  The  suspender  had 
been  summoned. 

Lard  QHHes  said  he  had  attentively  read  the  whole  papers,  and  considered  the  argu- 
ments of  counsel,  in  both  of  which,  he  must  say,  there  was  a  great  deal  of  extraneous  matter 
introduced.  The  suspender  confessed  that  he  entered  an  enclosed  field  of  the  re- 
spondent's, accompanied  with  two  of  his  companions  and  two  dogs.  Upon  this  confession 
the  Justices  inferred  he  was  guilty,  and,  in  terms  of  the  Act,  convicted  him,  and  then 
he  appeals  to  the  Quarter  Sessions,  who  dismiss  his  complaint.  Here  are  two  obstacles 
to  this  Court  entertaining  the  suspension, — the  conviction  of  the  Justices,  and  the 
affirmance  of  their  judgment  by  the  Quarter  Sessions.  If  the  suspender  deemed  the 
proceedings  of  the  Justices  null  and  void,  he  should  have  come  to  tjiis  Court  first,  and 
not  have  gone  to  the  Quarter  Sessions.  The  chief  ground  on  which  the  suspension  has 
been  brought,  is  irregularity.  It  is  said,  ante  omnia^  the  suspender  should  have  been 
charged  on  oath  before  the  Justices.  The  statute  seems  to  have  had  in  view,  the 
cognizance  of  the  Justices  of  certain  oifences  too  trivial  to  be  brought  before  other  Courts. 
The  pimishments,  accordingly,  are  slight,  being  limited  to  L.  2  as  the  highest,  and  the 
fine  in  this  case  is  only  10s.  It  was  quite  absurd  to  say,  that  in  this  case  greater 
formality  was  required  than  in  cases  of  murder  and  fire-raising,  and  yet  the  suspender 
contended,  that  in  his  case  an  oath  should  have  been  emitted  by  a  credible  witness^ 
before  a  summons  was  issued,  and  then,  that  at  the  trial,  the  offence  should  have  been 
proved  by  another  witness.  In  the  case  of  the  more  enormous  crimes  mentioned,  no 
such  formality  was  required.  He  could  not  see  anything  irregular  in  the  proceedings  of 
the  Justices;  and  even  though  there  had,  it  would,  under  the  15th  section,  have  been 
impossible  for  this  Court  to  have  quashed  them.  He  would  not  say  that  he  would  have 
pronounced  a  judgment  similiar  to  that  of  the  Justices,  or  not,  had  he  been  sitting  on  the 
case.  He  would  not  say  to  what  judgment  he  might  have  come  on  the  evidence. 
Where  a  party  had  been  arrested  and  liberated  in  twelve  hours,  without  being  prosecuted, 
he  could  not  be  again  charged,  without  a  summons  issuing  on  the  oath  of  a  credible 
witness.  It  was  to  such  a  case  the  11th  section  applied.  It  was  not  necessary  that  the 
confession  should  be  signed.  Besides,  the  boy  could  not  write.  It  was  not  requisite, 
as  at  a  Justiciary  trial,  that  counsel  should  be  present  to  sign  the  confession.  It  was 
doubtful  whether  green  plover  were  game.  But,  on  the  merits,  this  Court  was  not  en- 
titled to  review  the  judgment  of  the  Justices,  especially  as  it  had  been  affirmed  by  the 
Quarter  Sessions.     He  would  therefore  dismiss  the  suspension. 

Lord  Mackenzie, — ^Under  the  15th  section  of  the  statute,  it  was  incompetent  for  this 
Court  to  review  the  judgment  of  the  Justices,  either  in  point  of  form  or  on  the  merits. 
They  could  not  quash  the  conviction  from  irregularity  in  point  of  form.  He  thought 
that  the  proceedings  were  under  the  1st  section  of  the  statute,  and  therefore  no  oath 
was  required.  But  even  supposing  an  oath  had  been  necessary,  as  if  in  absence,  under 
the  11th  section,  he  would  have  considered  the  want  of  it  merely  an  error  in  form. 
Wliether  there  was  legal  evidence  of  the  offence  or  not,  this  Court  could  not  judge, — 
the  evidence,  in  the  confession  of  the  suspender,  had  by  the  Justices  been  deemed 
sufficient.     He  thought  the  suspension  must  be  dismissed. 

Lord  Moncreiff  concurred  with  Lord  Gillies  in  his^views  of  the  statute.  If  he 
thought  that,  previous  to  a  simimons  being  raised  under  the  statute  before  the  Justices, 
an  oath  was  required  in  such  a  case,  he  could  not  look  upon  it  as  a  mere  want  in  a 
matter  of  form,  but  would  hold  it  to  be  a  non-compliance  with  the  statute,  and  there- 
fore, that  such  a  summons  would  not  be  raised  under  the  statue  at  all,  and  could  not  be 
entitled  to  any  of  the  privileges  thereof.  But  he  did  not  think  that  an  oath,  in  the 
circumstances  of  the  case,  was  required,  wliich  was  under  the  1st  section  of  the  statute. 
The  cases  provided  for  were  conviction,  on  proof  or  confession,  or  of  a  party's  being 
apprehended  and  refusing  to  tell  his  name ; — and  where  he  was  not  taken  before  the 
Justice  within  12  hours,  he  coidd  not  again  be  proceeded  against,  except  by  a  summons, 
issuing  on  oath.  No  such  provisions  were  comprehended  under  the  1st  and  2d  sections 
of  the  statute.  The  11th  section,  requiring  an  oath,  might  be  for  justification  of  the 
Justices  in  cases  where  a  party  did  not  appear.  If  lapwing  was  not  game  under  the 
statute,  and  the  prosecutor  rested  his  case  on  the  confession  of  the  boy,  there  might  be  a 
difficulty.  The  Justices  were  not  entitled  to  convict  without  evidence ;  but  they  had 
taken  evidence, — the  confession  of  the  suspender — and  convicted  on  that.     It  was  not 
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necessary  that  the  confession  should  have  been  in  writing.  A  great  deal  would  depend 
on  the  manner  of  the  boy.  If  the  import  of  the  evidence  were  to  be  taken  as  matter  for 
the  consideration  of  this  Court,  it  would  open  a  door  for  all  cases  of  the  Justice  of  the 
Peace  Court  to  be  brought  up.  He  would  not  say  whether  he  would  have  come  to  the 
same  conclusion  on  the  evidence  or  not;  but  the  Court  could  not  enter  into  that. 
There  were  no  substantial  grounds  for  suspension. 

Lord  Medtoyn  had  come  to  the  same  conclusion  as  their  Lordships,  that  the  suspension 
most  be  refused,  though  he  agreed  with  Lord  Mackenzie  that  the  objection  of  there  being 
no  oath,  supposing  the  case  not  under  the  1st  section,  woidd  have  been  an  objection 
merely  in  point  of  form,  and  not  material,  and  would  not  take  it  out  of  the  statute.  But 
he  conceived  that  the  case  ccone  under  the  1st  section  of  the  statute. 

Lord  JustieerClerk  concurred  with  all  their  Lordships,  in  thinking  that  the  suspension 
must  be  refused.  He  agreed  with  Lords  Moncreiff  and  Gillies,  that  if  it  could  be  made 
out  that  an  oath  was  absolutely  necessary,  as  a  preliminary  to  the  issuing  of  a  summons 
under  the  statute,  then  it  would  not  be  a  matter  of  form  but  a  matter  of  substance, — if 
such  had  not  been  given,  the  case  would  not  have  been  under  the  statute  at  all,  and 
therefore,  an  appeal  woidd  have  been  competent  to  this  Court.  No  oath  was  required 
under  the  1st  section,  under  which  this  case  came.  Under  the  11th  section,  an  oalii  was 
required,  that  a  party  might  not  be  convicted  in  absence,  without  certain  solenmity. 
The  confession  was  the  evidence  the  Justices  dealt  with  in  pronouncing  the  conviction, 
which  must  just  be  considered  as  the  verdict  of  a  jury.  The  Court  had  nothing  to  do 
with  the  opinion  of  the  Justices  of  the  confession,  any  more  than  they  would  have  of 
the  opinion  of  a  jury  on  the  evidence  on  which  they  founded  their  verdict. 

The  Coiirt  unanimously  refused  the  bill  of  suspension. 

[435]  Suspender's  Authorities. — 2d  and  3d  William  TV.  c.  68.  Brown  v,  Kichmond, 
16th  February  1833  j  Jurist,  Vol.  V.,  p.  249. 


No.  372.  V.  Jurist  442.     18  June  1833.     1st  Div.— Lord  Fullerton. 

Poor  IsoBKL  Donaldson  or  Connal,  Pursuer. —  IFoorf  and  Mylne. 

John  Coknal  and  Others,  Defenders. — For  the  Trustees,  Monteath ;  for  Andrew 

Connal,   William  Bobertson. 

Jvs  Rdictce — Husband  and  Wife — Trust — Expenses. — A  widow  found  entitled  to  her 
jus  relieiWy  to  the  prejudice  of  which  a  trustdeed  had  been  executed  by  her  husband, 
but  this  claim  found  to  extend  only  to  a  proportion  of  the  funds  which  the  trustees 
had  recovered,  or  ought  to  have  recovered. — 11.  Circumstances  in  which  the  widow 
found  entitled  to  expenses  against  the  truster's  son,  who  had  appeared  as  a  claimant 
in  a  multiplepoinding  raised  by  her  husband's  trustees. — III.  A  party  who  had 
supported  her  while  living  apart  from  her  husband  (on  account  of  alleged  maltreat- 
ment) found  entitled  to  a  sum  for  her  aliment. 

The  pursuer's  late  husband,  Andrew  Connal,  died  on  28th  May  1824,  leaving 
children  by  a  previous  marriage,  and  a  trust-deed  and  settlement,  dated  the  15th  of  the 
said  month  of  May  1824,  by  which  he  instructed  his  trustees  to  pay  certain  legacies  to 
eeferal  of  his  children,  therein  mentioned ;  to  remit  or  cancel  a  debt  of  L.500,  with 
interest,  due  by  his  eldest  son  John,  on  condition  of  his  agreeing  to  ratify  the  settle- 
ment; and  likewise  to  remit  or  cancel  a  debt  of  L.20,  with  interest,  due  by  his  youngest 
son  Alexander,  besides  making  payment  to  him  of  the  sum  of  L.5,  on  condition  of  his 
accepting  thereof  in  full  of  all  he  could  ask  or  claim  in  and  through  his  father's  decease, 
or  the  decease  of  his  mother,  in  name  of  legiiim,  dead's  part,  or  otherwise,  he  having,  on 
3l8t  May  1814,  received  L.80  in  part  of  his  portion  natural,  conform  to  receipt  of  that 
date ;  to  lend  out  the  residue  on  heritable  or  personal  security,  and  to  pay  the  interest 
thereof  to  Andrew  Connal  the  truster's  second  son  during  his  life,  and  after  his  death, 
to  divide  the  principal  among  his  children ;  and  failing  them,  amongst  the  other 
children  of  the  truster  and  their  heirs.     The  deed  also  contained  the  following  clause : 

"In  the  fifth  place,  I  ordain  my  said  trustees  and  their  foresaids,  to  make  payment 
to  Isobel  Donaldson,  my  present  wife,  of  the  sum  of  ten  pounds  sterling,  so  soon  as  the 
same  cm  be  realised  from  my  said  estate ;  but  in  case  she  should  attempt  to  challenge 
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or  set  aside  these  presents,  in  whole  or  in  part,  or  in  case  she  shall  Iw  advised  to  make 
any  claim  jtis  relictce  against  my  i)roperty  and  effects,  then  ajid  in  that  event  she  shall 
forfeit  and  lose  all  right  to  the  foresaid  sum  of  ten  jwunds  sterling." 

About  three  years  before  the  truster's  death,  his  wife,  the  pursuer  (in  consequence, 
as  she  alleged,  of  maltreatment  on  the  part  of  her  husband,  and  his  son  Andrew,  one  of 
the  defenders)  was  obliged  to  leave  her  husband's  house,  and  took  up  her  residence  with 
John  Gray,  who  alimented  her  till  her  husband's  death.  In  November  1829  the 
pursuer  brought  an  action  against  her  husband's  trustees,  concluding  for  one-third  of  his 
moveable  estate  in  name  oijiis  relict ce^  and  for  a  sum  for  mournings  and  aliment  till  the 
first  term  after  her  husband's  death.  A  record  was  made  up  in  this  action,  and  the 
trustees  also  raised  a  multiplepoinding,  in  which  John  Gray  gave  in  a  claim  for  aliment- 
ing the  pursuer,  Mrs.  Connal ;  and  Ajidrew  Connal,  the  defender,  claimed  in  terms  of 
his  father's  trust-deed.  These  processes  were  conjoined,  [443]  and  after  various  proceed- 
ings, a  joint  minute  was  given  in,  agreeing, 

"Ik/,  That  the  bond  for  L.400  is  to  be  regarded  as  moveable  quoad  the  jus  rdicta, 
2df  That  the  widow  is  entitled  to  one-third  of  the  whole  moveable  estate  of  her  said 
deceased  husband,  after  deducting  those  debts  which  are  preferable  burdens  on  the 
common  fund.  3rf,  That  the  widow's  claim  for  mournings,  and  for  aliment  from  the 
date  of  her  husband's  death  to  the  first  term  thereafter,  are  to  be  preferable  deductions 
from  the  foresaid  common  fund,  before  striking  the  widow's  third.  The  above  parties 
farther  stated  and  consented,  that  the  only  points  left  to  be  determined  by  the  Lord 
Ordinary,  are,  Ist,  What  is  to  be  considered  as  the  moveable  estate  of  the  husband  at 
the  time  of  his  death.  2(f,  Whether  the  claim  by  the  said  John  Gray,  claimant  in  this 
action,  for  alimenting  the  foresaid  Mrs.  Isobel  Donaldson  or  Connal,  previous  to  her 
husband's  death,  is  to  be  accounted  a  preferable  debt  on  the  husband's  moveable  estate. 
3^/,  Whether  the  expenses  incurred  by  the  trustees  under  the  trust-deed  are  also  to  be 
considered  as  preferable  debts  on  the  said  moveable  estate ;  and  itk.  What  the  amount 
of  the  mournings  and  aliment  claimed  by  the  widow,  and  by  the  said  John  Gray,  should 
be  fixed  at." 

On  19th  December  1832,  the  Lord  Ordinary  (Fullerton)  pronounced  the  following 
interlocutor : 

"The  Lord  Ordinary  having  of  new,  of  consent,  considered  the  closed  record  and 
joint  minutes  for  the  trustees  of  the  deceased  Andrew  Connal,  senior,  and  the  claimants, 
Finds  that  the  claimant,  Mrs.  Isobel  Donaldson  or  Connal,  is  entitled  jure  relictce  to 
one-third  of  the  moveable  estate  left  by  her  husband,  the  said  deceased  Andrew  Connal, 
so  far  as  recovered  by  his  trustees,  after  deducting  the  expenses  disbursed  by  them  in 
realising  the  same,  and  the  expenses  incurred  by  them  in  this  process,  as  taxed  by  the 
auditor  of  Court,  and  also  after  deducting  the  following  preferable  burdens  on  the 
common  fund  :  1*/,  The  sum  of  L.IO  sterling  to  the  claimant  John  Gray,  for  alimenting 
the  said  Mrs.  Isobel  Donaldson  or  Connal  during  the  three  years  previous  to  her 
husband's  death;  2^/,  The  sum  of  L.12  sterling  to  the  said  Mrs.  Isobel  Donaldson  or 
Connal  for  mournings  and  aliment  to  the  first  term  after  her  husband's  death  :  Therefore, 
primo  loco,  prefers  the  said  John  Gray  on  the  fund  in  medio  to  the  extent  of  L.10 
sterling.  Secundo  loco,  prefers  the  said  Mrs.  Isobel  Donaldson  or  Connal  to  the  foresaid 
sum  of  L.12  sterling.  Terfirj  loco,  prefers  the  said  Mrs.  Isobel  Donaldson  or  Connal  to 
the  sum  of  L.124,  4s.  lid.  sterling,  being  the  one-third  part  of  the  residue  of  the  fund 
in  metlio,  agreeably  to  a  state  thereof,  now  produced  in  process — reserving  to  the  said 
Mrs.  Donaldson  or  Connal  her  claims  jure  reHctce  against  all  concerned,  for  such  part  of 
the  funds  of  her  husband  not  yet  realised  or  intromitted  with  by  the  said  trustees,  and 
all  parties'  objections  thereagainst  as  accords  :  Finds  no  expenses  due  to  either  the  said 
Mrs.  Isobel  Donaldson  or  Connal  or  John  Gray.  Quarto  loco,  Finds  the  trustees  of  the 
said  deceased  Andrew  Connal  entitled  to  the  residue  of  the  fund  in  medio,  in  terms  of 
the  said  deceased  Andrew  Connal's  trust-deed,  and  prefers  the  said  trustees  thereto 
accordingly,  and  decerns  and  prefers  the  several  parties  for  payment  accordingly  : 
Farther,  finds  that  the  arrestments  used  in  the  raiser's  hands  against  the  said  Mrs. 
Donaldson  or  Connal,  produced  in  process,  must  be  loosed  before  extract." 

The  pursuer  reclaimed,  and  pleaded — I.  That  in  estimating  the  jus  relictce,  the  Lord 
Ordinary  had  not  taken  into  account  the  debts  due  by  the  truster's  sons,  John  and 
Alexander,  to  the  trust-estate,  discharged  by  the  trust-<ieed,  and  which  had  not  been 
shown  to  be  desperate. — II.  That  even  if  these  debts  were  considered  irrecoverable,  still, 
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as  John  had  a  claim  against  his  father's  estate  for  a  legacy  to  the  amount  of 
L.52,  15s.  5d.,  against  which  the  trustees  were  entitled  to  plead  compensation^  the  jus 
rdidat  ought  to  be  increased  to  the  extent  of  one-half  of  that  sum,  as  the  trustees  were 
relieved  from  paying  it. — III.  That  the  pursuer  ought  to  have  been  found  entitled  to 
expenses.     At  advising  on  11th  June  1833, 

Lord  Balffray. — ^The  short  answer  to  the  pursuer's  additional  claims  is,  that  the 
trustees  are  bound  to  account  only  for  what  they  have  recovered,  or  ought  to  have 
recovered.  Now,  they  could  not  have  recovered  any  part  of  the  debt  due  by  John 
Connal,  which  has  been  shown  to  be  desperate. 

As  to  expenses, 

Lord  President  said,  the  widow  is  entitled  to  say,  this  trust  was  null  as  to  me,  and  T 
have  nothing  to  do  with  the  expense  of  managing  it.  I  would  allow  the  trustees  to 
deduct  the  mere  expense  of  raising  the  multiplepoindhig,  but  nothing  more. 

Lord  Grillies. — It  was  the  duty  of  the  trustees,  as  honest  men,  to  have  had  regard  to 
the  interests  of  the  widow.  They  are  entitled  to  the  expense  of  realising  the  fund,  but 
not  to  the  expense  of  subsequent  proceedings  and  litigation.  There  has  been  a  most 
wanton  expense  incurred.  It  was  the  duty  of  the  trustees  to  have  satisfied  tliemselves 
of  the  rights  of  this  poor  woman,  and  to  have  settled  them. 

Lord  Craig ie. — This  poor  woman  has  been  most  cruelly  and  unjustly  dealt  with. 
The  trustees  should  at  once  have  said,  there  is  a  certain  sum  due  to  you,  and  we  are 
willing  to  i>ay  it. 

Lord  President. — I  think  the  widow  is  entitled  to  expenses  against  Andrew  Connal. 

The  Court 

"  Find  the  trustees  entitled  to  the  expenses  of  realising  the  trust-fund,  and  to  the 
expenses  of  raising  the  process  of  multiplepoinding ;  of  consent,  modify  the  same  to 
L40,  17s.  5d. :  Find  the  pursuer  entitled  to  one-third  of  the  realised  funds,  including, 
as  a  part  thereof,  the  debt  due  by  Alexander  Connal,  after  deducting  the  expenses 
foresaid,  and  the  preferable  debts  as  reported  by  the  accountant,  being  L.  1 2  for  mourn- 
ings to  the  pursuer,  and  L.10  to  John  Gray  for  alimenting  her  for  three  years  prior  to 
her  husband's  death :  Find  that  the  sums  due  to  the  pursuer,  in  terms  of  said  findings, 
after  deducting  the  foresaid  expenses,  amoimt  to  L.157,  14s.  Id.,  and  decern  therefor, 
and  allow  the  decree  to  be  extracted  cul  interim  :  Farther,  find  Andrew  Connal  liable  in 
Ae  pursuer's  expenses;  appoint  an  account  thereof  to  be  put  in,  and  remit  to  the 
auditor  to  tax  the  same,  and  to  report :  Quoad  ultra,  adhere  to  the  Lord  Ordinary's 
interlocutor." 

[S.C.  11  S.  699.] 
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KoBSRT  M*Larsn,  Petitioner. — L,  Colquhoun. 

Piweas — Factor  Loco  Tuinris — Exoneration  of^  de  piano. — A  factor  loco  iutoris  having 
produced  a  discharge  of  his  intromissions,  the  Court,  de  piano,  granted  the  prayer  of 
his  petition  for  exoneration  and  warrant  to  get  up  his  bond,  without  remitting  to  the 
Lord  Ordinary  to  report. 

The  petitioner  was  many  years  ago  appointed  factor  foco  tuforis  to  Donald  M*Aill, 
and  entered  upon  the  management  of  his  estate,  which  was  continued  down  to  his  death 
in  January  1833.  After  that  period,  the  petitioner  accounted  to  the  representatives  of 
his  ward  for  his  intromissions,  and  was  regularly  discharged  by  them  thereof.  He  then 
presented  this  application  for  exoneration  and  warrant  to  get  up  his  bond  of  caution. 
Along  with  the  petition,  he  produced  the  discharge ;  and  the  Court,  without  remitting, 
as  is  usual,  to  the  Lord  Ordinary,  to  report,  granted  the  prayer  of  the  petition,  de  piano, 
in  respect  of  the  discharge  produced.^ 

^A  similar  course  was  followed  on  an  application  by  John  Donaldson,  W.JS.,  11th 
June  1833,  for  exoneration  as  curator  bonis,  in  which  he  produced  a  doqueted  account 
of  his  intromissions  and  management,  and  a  discharge  by  a  residuary  legateo,  of  the 
estate  under  his  management. — D.  Clerk. 

S.R.R.  J.  10 
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No.  12.  VI.  Jurist  42.     17  Sept.  1833.     Court  of  Justiciary. 

The  King,  Pursuer. — Graliam  Spiers, 
William  Laird,  Panel. — Smythe, 

Homicide, — Observed  it  is  no  justification  of  homicide,  caused  by  the  negligence  of  an 
engineer  in  charge  of  a  steam-engine  attached  to  a  railway,  that  the  deceased  was  at 
the  time  travelling  by  the  waggons,  contrary  to  the  regulations  of  the  railway 
company. 

Laird  was  indicted  for  culpable  homicide,  in  so  far  as,  being  engineer  to  the  Dundee 
and  Newtyle  Railway  Company,  and  in  charge  of  the  steam-engine  for  drawing  waggons 
up  the  inclined  plane  at  the  end  of  the  railway,  he  neglected  to  stop  or  regulate  the 
engine  in  due  time,  whereby  the  waggons  were  overturned,  and  David  Mathew,  grocer, 
was  killed.  The  chief  defence  was,  that  the  panel  became  suddenly  insensible  from 
illness,  at  the  time  the  engine  should  have  been  stopped  ;  but  it  was  also  pleaded.  That 
as  it  was  a  regulation  of  the  company  that  no  person  should  be  allowed  to  sit  upon  the 
waggons,  except  the  guard,  it  was  illegal  for  the  deceased  to  travel  as  a  passenger  by  the 
waggons,  and  the  panel,  who  had  no  reason  to  expect  any  one  to  be  there,  could  not  be 
responsible  for  his  death. 

Lord  Meadotobank  was  of  opinion,  that  this  was  not  such  a  breach  of  the  law  as  to 
justify  the  panel's  negligence,  supposing  that  thereby  the  deceased  was  killed.  If  this 
had  been  an  action  for  damages  at  the  instance  of  the  family  of  the  deceased,  the  allega- 
tion might  have  been  relevant.  Whether  it  would  have  been  a  well  founded  defence  or 
not,  was  a  dififerent  question.  If  the  sudden  illness  of  a  person  employed  in  such  a  duty 
as  this  might  expose  peoples'  lives  to  danger,  the  company  should  employ  two  men.  But 
this  being  an  indictment  at  the  instance  of  the  public  prosecutor,  it  was  of  no  consequence 
whether  the  deceased  was  acting  illegally  or  not,  provided  he  met  his  death  by  the 
negligence  of  the  panel. 

The  proof  of  the  panel's  sudden  illness  rested  chiefly  on  his  own  declaration ;  but 
the  jury,  apparently  crediting  his  statements  (he  being  proved  of  good  character),  found 
the  libel  not  proven. 


No.  41.  VI.  Jurist  66.     19  Nov.  1833.     1st  Div.—Lord  Moncreifif. 

Robert  Farquhar  and  John  May,  Objectors  in  Locality  of  Kilinacolm. — 
Cuninghame  and  Graham  Bell ;  for  Common  Agent,  Macailam. 

Teiruh — Localitt/^  Interim, — Interim  locality  ordered  to  be  prepared  in  terms  of  state  of 
teinds  made  up  by  the  common  agent. 

In  this  case,  the  Lord  Ordinary  approved  of  an  interim  locality  prepared  by  the 
teind  clerk ;  but  the  objectors  having  reclaimed,  and  stated,  that  this  interim  locality 
was  contrary  to  the  state  of  teinds  prepared  by  the  common  agent,  and  approved  of  by 
the  teind  clerk,  and  that  this  state,  in  so  far  as  not  objected  to,  ought  to  bo  the  rule  for 
allocating  stipend  on  the  objector's  lands,  till  a  final  locality  was  prepared. 

The  Courts 

"  In  the  special  ciipcumstances  of  this  case,  recall  the  interlocutor  submitted  to  review, 
and  remit  the  case  back  to  the  Lord  Ordinary,  in  order  that  he  may  direct  an  interim 
locality  to  be  prepared  by  the  clerk,  in  terms  of  the  state  of  teinds  approved  of  by  him, 
and  otherwise  to  do  in  the  cause  as  to  his  Lordship  shall  seem  proper ;  reserving  the 
question  of  expenses  for  the  determination  of  the  Lord  Ordinary." 
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No.  46.  VI.  Jurist  71.     21  Nov.  1833.     1st  Div.— Lord  FuDerton. 

Miss  Janet  Crawfurd,  Pursuer. — Cowan. 

Captain  James  Hunter  and  Others  (Ballantikb's  Trustees),  Defenders. — 

Wood. 

IrUerim  Decreet. — ^A  legacy  having  heen  bequeathed  to  a  party,  on  condition  of  pay- 
ing interest  on  it  to  the  granter's  niece  during  her  life;  the  niece  having  brought 
an  action  for  the  interest ;  and  the  legatee  disputing  merely  the  rate  of  interest — 
Circumstances  in  which  interim  decreet  given  for  3^  per  cent. 

A  party  bequeathed  a  legacy  to  the  late  Mr.  Ballantine,  W.S.,  "  but  the  interest  of 
which  sum  shall  be  payable  by  him  to  the  said  Miss  Janet  Crawfurd,  my  niece,  during 
all  the  days  of  her  life."  Mr.  Ballantine  received  the  legacy  at  Whitsunday  1821.  He 
paid  the  interest  up  to  Whitsunday  1826,  and  his  trustees  paid  it  after  his  death,  up  to 
Whitsunday  1 828 ;  but  thereafter  the  parties  having  differed  as  to  the  rate  of  interest. 
Miss  Crawfurd  brought  an  eiction  against  the  trustees,  for  legal  interest  from  Whitsun- 
day 1828.  In  their  defences,  the  trustees  admitted  that  interest  was  due,  but  stated, 
that  in  1824-5-6,  Mr.  Ballantine  held  various  sums  on  loan  at  4|,  4,  and  3  J  per  cent., 
and  could  not  be  bound  to  pay  to  the  pursuer  more  than  the  current  rate ;  that  at 
Whitsunday  1826,  Mr.  Ballantine  paid,  and  the  pursuer  accepted,  interest  at  the  rate  of 
4^  per  cent.,  and  she  accepted  payment  from  the  defenders  at  the  same  rate,  at 
Whitsunday  1827  and  Whitsunday  1828,  so  that  there  was  virtually  an  agreement  that, 
at  all  events,  more  than  4  J  per  cent,  should  not  be  exacted. 

On  6th  July  1833,  the  Lord  Ordinary  (Fullerton)  pronounced  the  following 
interlocutor : 

"The  Lord  Ordinary  having  heard  counsel  for  the  parties,  in  respect  it  is  admitted 
in  the  defences  that,  at  all  events,  interest  is  due  upon  the  legacy  in  question  at  the 
rate  of  3^  per  cent,  from  Whitsunday  1828,  decerns  against  the  defenders  in  the  mean- 
time for  the  sum  of  L.87,  10s.  sterling,  and  grants  warrant  for  extract  ad  interim  :  and 
quoad  idira,  in  respect  the  defenders  decline  to  close  the  record  upon  the  summons  and 
defences,  appoints  them  to  give  in  amended  defences  by  Tuesday  next." 

Amended  defences  were  accordingly  given  in,  and  the  parties  agreed  to  close  the 
reooid.  The  defenders,  however,  in  the  meantime,  Reclaimed  against  the  interim  decreet, 
and  pleaded,  that  they  had  not  admitted  that  interest  was  due  at  the  rate  of  3^  per  cent., 
or  at  any  particular  rate,  and  therefore,  that  there  ought  to  have  been  no  interim 
decreet,  which  was,  in  fact,  determining  the  merits  of  the  question. 

Lord  Balgray. — This  interlocutor  is  most  equitable,  and  scarcely  requires  any  admis- 
sion of  the  defenders  at  all.  It  is  clear,  from  the  terms  of  the  legacy,  that  interest  of 
some  sort  is  due.  This  is  an  alimentary  provision  to  the  lady,  and  when  it  is  withheld, 
I  think  the  Lord  Ordinary  is  entitled  to  put  an  equitable  construction  on  the  obligation, 
and  to  say  what  shall  be  paid  in  the  meantime.  I  am  of  opinion  that  five  per  cent,  is 
due*    The  words  "  the  interest,"  imply  legal  interest. 

Lord  Gillies. — It  is  admitted  that  interest  is  due ;  and  it  appears  to  me  to  be  virtually 
admitted,  that  at  least  3  J  per  cent,  is  due.  To  what  is  the  interest  to  be  reduced  ? 
Surely  not  to  less  than  3  J  per  cent. 

The  Court  adhered,  with  expenses  since  the  date  of  the  Lord  Ordinary's  interlocutor. 


No.  67.  VL  Jurist  94.     23  July  1833.     2nd  Div.— Lords  Justice-Clerk  and  Mackenzie. 

David  Dougall,  Pursuer. — Dean  of  Facvlty  {Hope)  and  J.  S.  More. 

BoBBRT  Marshall,  Defender. — Cuninghame. 

Agent  and  Client — Confidence — Fraud — Title — Liability, — I.  Conversations  with  a  law 
agent  are  not  protected  by  confidence,  where  the  issue  relates  to  a  fraud,  alleged  to 
have  been  devised  between  clients. — II.  A  younger  brother  having  been  allowed  for  a 
great  many  years  to  possess  a  property  (which  had  belonged  to  his  father)  as  pro- 
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prietx)r  ;  and  thereafter  the  elder  brother  having  come  forward  and  claimed  it,  as  his 
father's  heir,  in  order  to  defeat  the  creditors  of  the  yoimger  brother — Held,  that  the 
elder  brother  is  liable  for  the  debts  to  the  extent  of  the  property,  on  the  ground  of 
fraud,  although  the  only  title  stood  in  his  person. 

The  pursuer,  for  himself,  and  as  trust-assignee  of  certain  other  parties,  brought  an 
action  against  the  defender,  setting  forth,  that  the  defender's  late   father  had  died 
in  1800,  possessed  of  a  feu  in  the  village  of  Dunning,  which  he  was  understood  to 
have  made  over  to  John  Marshall,  his  second  son,  who  had  acted  as  proprietor  for 
about  thirty  years,  but  which  was  now  claimed  by  the  defender  as  the  eldest  son 
and  heir  of  his  father,  on  the  footing  that  his  father  had  died  intestate :  That  this 
claim  on  the  part  of  the  defender,  was  the  result  of  a  fraudulent  scheme   between 
him  and  his  brother  John,  to  defeat  the  rights  of  John's  creditors,  and,  inter  aiia^ 
of  the  pursuer,  who  had  lent  John  Marshall  upwards  of  L.160  to  erect  buildings  on 
the  property,  &c.,  on  the  faith  of  his  being  the  proprietor.     The  summons  set  forth 
"  That  the  said  Robert  Marshall,  now  claiming  the  foresaid  subjects  as  heir-apparent  to 
his  father,  has,  since  the  death  of  his  said  father,  down  to  the  month  of 
1828,  as  before  mentioned,  so  acted  in  concert  with  his  brother,  the  said  John  Marshall, 
as  fraudulently  to  deceive  the  pursuers  and  their  constituents  into  the  belief  that  the 
said  John  Marshall  was  the  real  and  true  proprietor  of  the  property  left  by  his  deceased 
father;  at  least  the  said  Robert  Marshall  held  out  that  his  father  had  executed  a 
settlement  in  favour  of  John,  or  that  an  agreement  had  been  entered  into,  by  which 
Robert  had  divested  himself  of  the  subjects ;  or  at  least,  he  so  conducted  himself,  as  to 
induce  the  general  belief,  that  the  said  John  Marshall  had  the  sole  right  to  the  said 
property,  and  to  raise  a  credit  to  the  said  John  Marshall,  on  the  said  footing,  and 
thereby  induced  the  pursuers  and  their  constitutents  to  give  credit  to  the  said  John 
Marshall,  and  advance  funds,  as  before  and  particularly  after  mentioned  ;  and  the  said 
Robert  Marshall,  by  thus  raising  a  false  credit,  in  manner  foresaid,  in  favour  of  his 
brother  John,  has  rendered  himself  personally  liable  to  the  pursuers  and  their  con- 
stituents for  the  advances  so  made  by  them,  to  the  extent  of  the  value  of  the  said 
property,  in  the  same  manner  as  if  such  sums  had  been  paid  by  them  into  the  hands  of 
the  said  Robert  Marshall  himself : " 

That  the  sums  so  advanced  by  the  pursuer  and  his  constituents  amounted  to  L.169, 
14s.  besides  interest,  and  the  summons  therefore  concluded,  that  the  defender  should 
be  ordained  to  pay  the  said  sum  and  interest  to  the  pursuer,  or  at  least,  that  he  should 
be  decerned  and  ordained  to  make  over  the  property  to  the  pursuer,  towards  liquidation 
of  the  debt  due  to  him.  A  record  having  been  closed,  tlie  following  issue  was  sent  to  a 
jury,  and  came  to  be  tried  to-day,  before  the  Lord  Justice-Clerk  and  Lord  Mackenzie : 

"Whether  the  defender  Robert  Marshall,  fraudulently  acted  in  concert  with  his 
brother,  John  Marshall,  so  as  to  deceive  the  pursuer  and  his  constituents,  or  any  of 
them,  into  the  belief  that  the  said  John  was  proprietor  of  a  piece  of  ground  in  the 
village  of  Dimning,  with  the  houses  and  buildings  thereon,  and  thereby  induced  the 
pursuer  and  his  constituents,  or  any  of  them,  to  pay  or  advance  to  the  said  John,  all  or 
any  of  the  sums  of  money  stated  in  the  schedule  hereunto  annexed,  or  any  part  thereof  I 
And,  Whether  the  said  Robert  Marshall,  defender,  is  indebted  and  resting-owing  to 
the  pursuer  or  his  constituents,  in  all  or  any  of  the  said  sums  of  money,  or  any  i>art 
thereof?" 

In  the  course  of  the  trial,  Mr.  Burns,  Writer  in  Perth,  was  examined  as  a  witness, 
and  asked  as  to  certain  conversations  which  he  had  had  with  the  defender  and  his 
brother,  as  to  the  property  in  question,  while  he  acted  as  agent  for  both  these  parties. 

Objected — ^The  witness  cannot  be  asked  as  to  conversations  which  passed  between 
him  and  his  clients,  while  he  acted  as  their  law  agent. 

Lord  Jusiice'Clerk, — The  issue  is,  Whether  the  defender  "fraudulently  acted  in 
concert  with  John  Marshall,  so  as  to  deceive  the  pursuer,"  &c.  If  the  defender  made 
statements  to  anybody  whatever,  which  go  to  instruct  the  fraud,  these  statements  are 
evidence  in  this  case. 

Objection  repelled. 

Mr.  Burns  proved.  That  he  was  employed  as  agent  by  John  Marshall,  and  always 
imderstood  him  to  be  the  proprietor :  That  he  talked  with  him  as  such  in  the  presence 
of  the  defender,  who  never  objected,  and  that  he  was  much  surprised  when  the  defender 
latterly  asserted  a  claim  to  the  property. 
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A  number  of  other  witnesses  proved,  That  John  Marshall  was  always  considered  to 
he  proprietor  of  [95]  the  subjects — acted  as  such — let  the  same — drew  the  rents — paid 
the  taxes  and  feu-duties — made  bargains  as  to  repairs  and  improvements,  &c.,  and  that 
they  were  surprised  when  they  heard  that  the  defender  claimed  to  be  proprietor : 
that  John  went  by  the  name  of  "the  laird,"  and  was  usually  called  so  in  the  defender's 
presence,  who,  on  one  occasion,  introduced  himself  to  one  of  the  tenants  (who  kept  a 
public  house)  as  "  the  laird's  brother,"  and  on  that  footing  laid  claim  to  a  dram :  That 
on  another  occasion,  the  defender  was  imprisoned  on  an  excise  warrant,  and  obtained 
aliment  on  the  footing  that  he  had  no  property  :  That  on  his  being  liberated,  one  of  the 
witnesses  offered  or  gave  him  a  sixpence,  because  he  was  so  poor,  and  represented  that 
he  had  only  been  let  out  to  starve ;  and  that  he  never  laid  claim  to  the  property  till  after 
lus  brotheiPs  insolvency. 

TJie  Lord  Ju$tice-Clerk  charged  the  jury,  that  if  they  were  satisfied  the  brothers  had 
acted  with  the  intention  of  deceiving  the  public,  or  defrauding  the  creditors  of  John, 
they  must  find  for  the  pursuer ;  and  that  the  action  being  founded  on  fraud,  was  not, 
as  contended  by  the  defender,  inconsistent  with  the  security  of  our  land  rights. 

The  jury  found  for  the  pursuer. 

[S.C.  11  S.  1028.] 


No.  68.      VI.  Jurist  95.     25  July  1833.     Ist  Div.— Lords  President  and  [Gillies]. 

KOBKRT  M*Kay,  Pursuer. — P.  Robertson, 

Captain  MosES  Campbell,  Defeuder. — Dean  of  Faculty  {Hope). 

Prmlege — ^An  agent  having  lodged  a  pleading  in  a  process,  containing  a  passage 
injurious  to  one  of  the  parties — Observed,  that  it  was  a  good  defence  for  the  agent 
that  the  paper  was  drawn  by  counsel. 

This  was  an  action  of  damages,  rested  on  the  defender  having  circulated  a  placard, 
denouncing  the  pursuer  "to  be  utterly  destitute  of  the  spirit  of  a  gentleman."  It 
appeared  in  evidence  that  the  pursuer  had  been  engaged  professionally  as  agent,  in  an 
action  before  the  Inferior  Court,  between  the  defendant  and  a  Mr.  Mitchell.  A  refer- 
ence of  one  part  of  the  cause  was  made  to  the  defendant's  oath,  upon  which  he  emitted 
a  deposition.  After  some  proceedings,  the  process  was  laid  before  counsel  in  Edinburgh, 
to  draw  a  pleading  for  Mr.  Mitchell.  In  this  pleading  a  passage  occurred,  in  which 
some  observations  were  made  upon  the  oath,  reflecting  upon  the  defendant.  The 
pleading  lodged  in  the  Inferior  Court  bore  the  subscription  of,  and  to  be  drawn  by  the 
pursuer.  The  defendant,  conceiving  himself  to  have  been  aggrieved,  insisted  on  the 
pursuer  expunging  the  passage,  which  he  having  declined  to  do,  the  defendant  sent  him 
a  challenge.  After  some  meetings  with  friends,  the  defendant  was  informed  that  the 
passage  objected  to  was  not  the  pursuer's  composition,  but  that  of  his  comisel ;  and  the 
pursuer  having  requested  time  to  consult  with  an  acquaintance,  he  went  te  the  country 
on  professional  business ;  upon  which  the  defendant  posted  the  pursuer,  and  circulated 
among  several  of  his  clients  a  placard  in  the  above  terms.  The  pursuer  brought  his 
action ;  and  the  cause  having  gone  to  trial. 

The  Lord  President,  in  addressing  the  jury,  stated  that  the  pursuer  had  a  conclusive 
defence  against  the  demand  of  the  defendant,  by  stating  that  the  objectionable  passage 
was  not  his  composition.  The  passage  he  had  no  power  to  expimge ;  but  an  application 
ought  to  have  been  made  to  the  Sheriff,  to  have  that  done. 

The  jury  found  for  the  pursuer,  damages  L.300. 

[S.C.  11  S.  1031.] 
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No.  69.         VI.  Jurist  95.     20  August  1833.     1st  Di v.— Lords  President  (Hope) 

and  Mackenzie. 

Lady  Bams  ay,  Pursuer. — Dean  of  Factdiy  {Hope),  Skene,  Bucluinan^  and  P. 

Rchertson, 

James   Nairnk,  Defender. — Solicitor-General  {Cockhum),  Keay,  and  MarshaU, 

Slander — Privilege — Agent  and  Client. — ^An  agent  having  written  letters,  containing 
statements  false  and  injurious  to  the  character  of  a  party,  partly  by  the  authority  of 
his  clieait,  for  whom  he  also  prepared  certain  deeds,  in  which  similar  injurious  state- 
ments were  made — Held,  I.  That  so  far  as  the  statements  were  made  by  authority  of 
the  client,  the  agent  was  protected  from  all  liability  for  damages. — II.  That  the 
statements  in  the  deeds  were  the  statements  of  the  party  granting  them,  and  the 
agent  was  also  protected  as  to  them. — III.  That  so  far  as  the  slander  was  not  expressly 
authorised  to  be  stated  by  the  client,  the  agent  was  liable. 

Proof. — Where  slander  has  been  repeated  to  several  individuals,  at  different  times,  but 
never  in  presence  of  more  than  one — Held,  that  the  evidence  of  these  individuals 
together,  is  proof  of  the  publication. 

This  was  an  action  of  damages,  brought  against  the  defender,  in  which  the  following 
issues  were  sent  to  the  jury : — 

"  It  being  admitted  that  the  pursuer  was  married  on  the  10th  day  of  June  1819,  to 
Sir  Thomas  Kamsay  of  Balmain,  Bart. ;  and  that,  on  the  26th  day  of  June  1830,  the 
said  Sir  Thomas  Kamsay  died  : — I.  Whether,  on  or  about  the  24th  day  of  July  1829, 
the  defender  did  write  and  transmit,  or  cause  to  be  written  and  transmitted,  to  James 
Amott,  W.S.,  a  letter  containing  the  following  words,  or  words  to  the  following  effect, 
viz. — *  Whether  our  client  will  resort  to  Doctors'  Commons,  and  eventually  to  Parliament 

*  upon  a  still  graver  part  of  the  cruel  wrongs  to  which  he  has  been  subjected  by  his 

*  wife,  we  are  not  yet  prepared  to  say,  because  his  precognitions  are  not  yet  completed.' 
— And  whether  the  whole,  or  any  part  of  the  said  words,  are  of  and  concerning  the 
pursuer,  and  falsely  and  calumniously  represent  the  pursuer  as  having  been  guilty  of 
repeated  adulteries,  to  the  loss,  injury,  and  damage  of  the  pursuer? — II.  Whether,  on  or 
about  the  28th  day  of  October  1829,  the  defender  did  write  and  transmit,  or  cause  to 
be  written  and  transmitted,  a  letter  to  the  said  James  Arnott,  containing  the  following 
words,  or  words  to  the  following  effect,  viz. — *  We  have  farther  to  inform  you  of  a  fact, 

*  which,  though  you  may  be  ignorant  of  it,  must  be  perfectly  well  known  to  some  of 

*  Lady  Ramsay's  trustees,  as  well  as  to  herself,  namely,  that  during  Sir  Thomas's  absence 

*  in  India,  and,  indeed,  while  he  remained  in  this  country,  and  from  the  date  of  this 

*  unfortunate  marriage,  Lady  Ramsay  has  been  guilty  of  the  grossest  misconduct  as  a 

*  married  woman,  and  of  such  repeated  and  flagrant  violations  of  her  marriage  vows,  as 

*  enable  and  justify  Sir  Tliomas  to  institute  proceedings,  either  in  the  Commissary 

*  Court  here,  or  in  Parliament,  which  can  have  no  other  termination  than  a  sentence  of 

*  divorce,  after  an  exposure  equally  fatal  to  her  character,  and  painful  to  her  friends. 

*  This  is  a  point  on  which  we  write  thus  strongly,  because  a  mass  of  evidence  has  been 

*  procured,  which  excludes  all  doubt  upon  the  subject,  though,  of  course,  it  has  hitherto 

*  been  considered  as  strictly  private  and  confidential.' — And  whether  the  whole,  or  any 
part  of  the  said  words,  are  of  and  concerning  the  pursuer,  and  falsely  and  caliunniously 
represent  the  pursuer,  as,  during  the  absence  of  the  said  Sir  Thomas  Ramsay  in  India,  and 
from  the  date  of  her  marriage,  having  been  guilty  of  a  continued  series  of  the  grossest 
adulteries,  and  of  repeated  and  flagrant  violations  of  her  marriage  vows,  and  that  this 
was  known  to  several  of  the  trustees  named  in  her  marriage-contract ;  and  [96]  that,  by 
her  conduct,  the  said  Sir  Thomas  was  justified  and  enabled  to  institute  legal  proceedings 
against  the  pursuer,  either  in  the  Commissary  Court  in  Scotland,  or  in  the  British 
Parliament,  for  dissolving  the  said  marriage  on  the  ground  of  adultery,  to  the  loss, 
injury,  and  damage  of  the  pursuer? — III.  Wliether,  on  or  about  the  17th  day  of 
November  1829,  in  the  Parliament  House,  Edinburgh,  and  in  presence  and  hearing  of 
the  said  James  Arnott,  the  defender  did  falsely  and  calumniously  say,  that  on  a  certain 
day  the  piursuer  and  her  maid-servant  had  gone  out  in  her  carriage  on  the  false  pretence 
of  taking  an  airing,  but  really  for  the  purpose  of  enabling  the  pursuer  to  carry  on  an 
adulterous  intrigue  in  which  she  was  engaged ;  and  that,  in  order  to  accomplish  this  the 
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more  successfully,  they  changed  dresses  in  the  carriage,  tlie  pursuer  dressing  herself  .as  a 
servant:   That  almost  immediately  after  the  pursuer's  marriage,  she  had  committed 
adultery  with  a  certain  gentleman,  whom  he  mentioned  by  name :  That  she  had  been 
guilty  of  adultery  with  another  person,  a  me^lical  man,  whom  he  also  named,  but  who  is 
since  dead :  That  she  had  been  guilty  of  adultery  with  R.  R.  Peimington,  of  Portman 
Square,  London :  That  he  had  got  a  volume  of  written  evidence  to  prove  the  pursuer's 
immoral  and  licentious  course  of  life,  from  the  period  of  her  marriage  in  1819  down  to 
that  time;   or  did  falsely  and  caliumiiously  use  or  utter  words  to  that  eifect,  to  the 
loss,  injury,  and  damage  of  the  pursuer  ?---IV.  Whether,  in  course  of  the  month  of 
December  1829,  or  of  January  following,  or  about  that  period,  in  the  defender's  house, 
Picardy  Place,  Edinburgh,  in  presence  and  hearing  of  John  Mackenzie,  banker  in  Inver- 
ness, the  defender  did  falsely  and  calumniously  say,  that,  on  a  certain  day,  the  pursuer, 
and  her  maid-servant  had  gone  out  in  her  carriage,  on  the  false  pretence  of  taking  an 
ailing,  but  really  for  the  purpose  of  enabling  the  pursuer  to  carry  on  an  adulterous 
intrigue  in  which  she  was  engaged ;  and  that,  in  order  to  accomplish  this  the  more 
successfully,  they  changed  dresses  in  the  carriage,  the  pursuer  dressing  herself  as  a 
servant:   That  almost  immediately  after  the  pursuer's  marriage,  she  had  committed 
adultery  with  a  certain  gentleman,  whom  he  mentioned  by  name :  That  she  had  been 
guilty  of  adultery  with  another  person,  a  medical  man,  whom  he  also  named,  but  who  is 
since  dead :  That  she  had  been  guilty  of  adultery  with  K  R.  Pennington,  of  Portman 
Square,  London :  That  he  had  got  a  volume  of  written  evidence  to  prove  the  pursuer's 
immoral  and  licentious  course  of  life,  from  the  period  of  her  marriage  in  1819  down  to 
that  time  ;  or  did  falsely  and  calumniously  use  or  utter  words  to  that  effect,  to  the  loss, 
injury,  and  damage  of  the  pursuer? — V.  Whether,  in  the  course  of  the  month  of 
December  1829,  or  of  January  following,  or  about  that  period,  in  the  library  of  the 
Society  of  Writers  to  the  Signet  in  Edinburgh,  in  presence  and  hearing  of  William 
Mackenzie,  W.S.,  the  defender  did  falsely  and  calumniously  say,  that,  on  a  certain  day, 
the  pursuer  and  her  maid-servant  had  gone  out  in  her  carriage,  on  the  false  pretence  of 
taking  an  airing,  but  really  for  the  purpose  of  enabling  the  pursuer  to  carry  on  an 
adulterous  intrigue  in  which  she  was  engaged  ;  and  that,  in  order  to  accomplish  this  the 
more  successfully,  they  changed  dresses  in  the  carriage,  the  pursuer  dressing  herself  as  a 
servant:   That  almost  immediately  after  the  pursuer's  marriage,  she  had  committed 
adultery  with  a  certain  gentleman,  whom  he  mentioned  by  name :  That  she  had  been 
guilty  of  adultery  with  another  person,  a  medical  man,  whom  he  also  named,  but  who  is 
since  dead :  That  she  had  been  guilty  of  adultery  with  K  R.  Pennington,  of  Portman 
Square,  London  :  That  he  had  got  a  volume  of  written  evidence  to  prove  the  pursuer's 
immoral  and  licentious  course  of  life,  from  the  period  of  her  marriage  in  1819  down  to 
that  time ;  or  did  falsely  and  calumniously  use  or  utter  words  to  that  effect,  to  the  loss, 
injury,  and  damage  of  the  pursuer  ] — VI.  Whether,  at  Colinsburgh  in  Fife,  on  or  about 
the  2l8t  day  of  December   1829,  and  in  presence  and  hearing  of  Henry  Bethune, 
Esq.  of  Kilconquhar,  the  defender  did  falsely  and  calumniously  say,  that  the  pursuer 
had  been  guilty  of  gross  and  repeated  adulteries,  and  that  her  life  generaUy  was  one  of 
Hcentiousness  and  profligacy ;  or  did  falsely  or  calumniously  use  or  utter  words  to  that 
effect^  to  the  loss,  injury,  and  damage  of  the  pursuer? — VII.  Whether,  on  or  about  the 
23d  day  of  December  1829,  the  defender  did  write  and  transmit  to  the  said  Henry 
Bethune,  a  letter,  containing  the  following  words,  or  words  to  the  following  effect,  viz. 
--*But  if,  upon  the  other  hand,  you  have  not  any  proposition  to  submit  to  us,  my 
'  double  connection  with  Sir  Thomas  calls  upon  me  thus  to  tell  you,  as  a  general  answer  to 
'  your  statements,  that  Sir  Thomas  is  possessed,  through  my  brother  and  me,  of  the 

*  highest  opinions,  both  of  the  English  and  Scotch  Bars,  that  the  grievous  injuries  under 

*  which  he  labours,  at  the  hands  of  his  wife,  are  not  without  remedy,  both  in  the  Con- 

*  sistorial  Courts  and  the  Courts  of  Common  Law  and  Equity,  and  that  all  the  eminent 
'  men  who  have  been  consulted  concur  in  opinion  with  Sir  Thomas's  legal  friends  here, 

*  that,  independent  of  his  grounds  for  divorce,  they  have  never  seen  a  case  of  such 
'  rapacity  on  the  part  of  a  wife.' — And  whether  the  whole  or  any  part  of  the  said  words, 
are  of  and  concerning  the  pursuer,  and  falsely  and  calumniously  represent  the  pursuer  as 
guilty  of  adultery,  so  as  to  afford  good  grounds  for  a  divorce,  to  the  loss,  injury,  and 
damage  of  the  pursuer? — VIII.  Wliether,  in  tlie  end  of  November  1829,  the  defender 
did  transmit  to  the  late  Sir  Hugh  Innes  of  Lochalsh,  a  co])y  of  the  said  letter,  dated 
28tb  October  1829,  addressed  by  the  defender  to  the  said  James  Arnott,  containing  the 
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said  false  and  calumnious  statements  of  and  concerning  the  pursuer,  to  the  loss,  injury, 
and  damage  of  the  pursuer? — IX.  Whether,  on  or  about  the  2d  day  of  December  1829, 
the  defender  did  write  and  transmit  to  the  said  Sir  Hugh  Innes,  a  letter  containing  the 
following  wonis,  or  words  to  the  following  effect,  viz. — *  Far  be  it  fix)m  Sir  Thomas's 
'  advisers   to  shut  the  door  to   so  desirable   a   result  (meaning  a  compromise);   but 

*  with  the  intolerable  oppression  and  injustice  which  he  has  experienced  from  Lady 

*  Ramsay,  and  some  of  her  advisers  (I  except  you  and  Mr.  Grant  as  incapable  of  such 

*  conduct),  and  the  mass  of  evidence  which  he  possesses  of  her  infidelity,  it  is  in  vain  to 

*  expect  that  he  is  longer  to  submit  to  his  present  situation.' — And  whether  the  whole, 
or  any  part  of  the  said  words,  are  of  and  concerning  the  pursuer,  and  are  false  and 
calumnious,  and  to  the  injury  and  damage  of  the  pursuer  l—X.  Whether,  on  or  about 
the  30th  November  1829,  the  defender  did  transmit  to  the  Right  Honourable  Charles 
Grant,  a  copy  of  the  said  letter,  dated  28th  October  1829,  addressed  by  the  defender  to 
the  said  James  Arnott,  containing  the  said  false  and  calumnious  statements  of  and  con- 
cerning the  pursuer,  to  the  loss,  injury,  and  damage  of  the  pursuer  ? — XI.  Whether,  on 
or  about  the  2d  day  of  December  1829,  the  defender  did  transmit  to  the  said  Charles 
Grant,  a  copy  of  the  letter  dated  2d  December  1829,  addressed  by  the  defender  to  the 
said  Sir  Hugh  Innes,  containing  the  said  ftdse  and  calumnious  statements  of  and  con- 
cerning the  pursuer,  to  the  loss,  injury,  and  damage  of  the  pursuer  ? — XII.  Whether,  on 
or  about  the  month  of  January  or  February  1830,  in  the  library  of  the  Writers  to  the 
Signet,  in  the  city  of  Edinburgh,  and  in  the  presence  and  hearing  of  William  Mackenzie, 
Esq.,  W.S.,  the  defender  did  falsely  and  calumniously  charge  the  pursuer  with  adultery, 
and  state  that  charge  as  a  fact  which  he  could  prove  by  the  clearest  evidence  ;  and  did 
farther  falsely  and  calumniously  say  that  the  pursuer's  whole  life  and  conduct,  since 
her  marriage  with  Sir  Thomas  Ramsay,  had  been  given  up  to  licentiousness,  and  the 
most  shocking  adultery,  and  that  he  had  evidence  in  his  possession  to  prove  tliese 
assertions ;  or  did  falsely  and  calumniously  use  or  utter  words  to  that  effect,  to  the  loss, 
injury,  and  damage  of  the  pursuer? — XIII.  Whether,  on  the  12th  day  of  February 
1830,  the  said  Sir  Thomas  Ramsay  was,  from  mental  weakness,  incapable  of  under- 
standing what  was  contained  in  the  deed.  No.  260  of  process,  and  whether  the  defender, 
kno\ving  the  said  incapacity,  did,  on  the  same  day,  by  himself  or  others,  obtain  the 
signature  of  the  said  Sir  Thomas  to  the  said  deed ;  and  whether,  without  instructions  or 
authority  from  the  said  Sir  Thomas,  the  defender  did  insert,  or  cause  to  be  inserted  in 
the  said  deed,  the  following  words,  or  words  to  the  following  effect : — *  And  also  con- 
'  sidering  that  I  had  no  proper  legal  advice  in  regard  to  the  nature  and  effect  of  these 

*  deeds,  at  the  period  of  executing  them,  and  that  I  was  induced  to  execute  one  and  all 

*  of  them  by  the  false  representations  of  my  said  wife,  and  other  persons  instigated  thereto 

*  by  her  :  And  farther  considering,  that  on  account  of  the  improper  conduct  of  my  said 

*  wife,  in  reference  to  the  said  deeds,  and  otherwise,  and  more  particularly  on  account  of  her 

*  harsh,  unfeeling,  and  overbearing  conduct  towards  me,  and  her  disreputable  course  of  life, 

*  [97]  unbecoming  her  rank  and  station  in  society,  and  inconsistent  with  good  morals,  I 

*  found  it  necessary  to  separate  and  withdraw  myself  from  her  society,  shortly  after  our 

*  marriage ;  and  she  having  left  our  residence  at  Bath,  in  autumn  1820,  and  proceeded  to 

*  Weymouth,  I  had  soon  thereafter  certain  conferences  with  Mr.  Henning, 

*  attorney  in  Weymouth,  acting  on  her  behalf,  the  result  of  which  conferences  was,  that  a 

*  letter  was  written  by  her  to  me,  dated  the  12th  day  of  October  1820,  and  delivered  to 

*  me  by  the  said  Henning,  inviting  me  to  return  to  her  society  at  WejTnouth, 

*  and  engaging,  upon  my  doing  so,  "  most  cheerfully  to  cancel "  the  aforesaid  deed  of  settle- 
'  raent  of  3d  July  1819,  second  and  part  above  recited :  That  in  consequence  thereof,  I 

*  proceeded  to  Weymouth,  and  resided  with  my  said  wife  for  some  weeks ;  and,  in  full 
'  reliance  upon  her  pledge  to  cancel  the  said  deed,  I  cancelled  in  her  presence,  certain 

*  written  proofs  or  statements  touching  her  incontinence ;  notwithstanding  whereof,  she 

*  did  not  at  that  time,  and,  to  the  best  of  my  belief,  has  not  yet  cancelled  the  said  deed : 

*  And  likewise  considering,  that  from  this  breach  of  engagement  on  the  part  of  my  said 

*  wife,  and  other  causes,  I  again  separated  myself  from  her ;  and  in  May  1821, 1  returned 

*  to  India,  from  which  country  I  have  recently  come  back,  and  have  not  hitherto  seen  my 

*  said  wife :  And  farther,  considering  that  she  has  been,  duruig  my  residence  in  India,  and  is 

*  still  pursuing  her  vicious  and  incontinent  course  of  life,  therefore  I  have  come  to  the 

*  resolution,  not  only  of  immediately  instituting  proceedings,  with  a  view  to  procuring  a 

*  divorce  against  her,  but  also  of  setting  aside  the  whole  foresaid  deeds,  or  at  least  such  of 
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<  them  as  I  have  the  power  of  setting  aside ;  and  that  for  the  purpose  of  regulating  m j 

*  conduct  in  this  respect,  I  have  consulted  counsel  learned  in  the  law,  both  at  the  Scotch 

*  and  English  bars,  by  whom  I  am  advised,  that  the  deed  of  the  10th  day  of  June  1819, 

*  first  above  recited,  cannot  be  revoked  by  me,  but  that  the  deeds  of  the  3d  and  SOth 

*  days  of  July  1819,  second  and  third  above  recited,  are  revocable  by  me  at  pleasure.' 
And  whether  the  whole,  or  any  part  of  the  said  words,  are  of  and  concerning  the  pursuer, 
and  are  false  and  calumnious,  and  to  the  injury  and  damage  of  the  pursuer  f — XIY. 
Whether,  on  the  dlst  day  of  May  1830,  the  said  Sir  Thomas  Ramsay  was,  from  mental 
weakness,  incapable  of  understanding  what  was  contained  in  the  deed  No.  261  of 
process ;  and  whether  the  defender,  knowing  the  said  incapacity,  did,  on  the  said  day, 
by  himself  or  others,  obtain  the  signature  of  the  said  Sir  Thomas  to  the  said  deed ;  and 
whether,  without  instructions  from  tlie  said  Sir  Thomas,  the  defender  did  insert,  or 
caiise  to  be  inserted,  in  the  said  deed,  the  following  words,  or  words  to  the  following 
effect : — '  And  whereas  the  said  Sir  Thomas  Ramsay  made  and  executed  aU  the  several 
'  hereinbefore  recited  instruments,  upon  misrepresentations  made  by  the  said  Elizabeth, 

*  his  vdfe,  without  the  advice  or  assistance  of  legal  agents,  distinct  from  those  of  his 
'  said  wife,  and  in  actual  ignorance  of  the  extent  to  which  he  thereby  deprived  himself 

*  of  dominion  over  his  property  comprised  therein  respectively ;  and  therefore,  and  in 

*  consequence  of  the  subsequent  gross  misconduct  of  his  said  wife,  he  is  desirous,  so  far 
'  as  in  his  power,  to  revoke  and  make  void  all  the  several  instruments  hereinbefore 

*  recited,  and  to  make  other  dispositions  of  his  property :  * — And  whether  the  whole,  or 
any  part  of  the  said  words,  are  of  and  concerning  the  pursuer,  and  are  false  and  calum- 
nious, and  to  the  injury  and  damage  of  the  pursuer  ? — XV.  Whether,  on  or  about  the 
10th  day  of  March  1830,  the  defender  did  write  and  transmit  to  the  said  William 
Mackenzie,  a  letter  containing  the  following  words,  or  words  to  the  following  effect,  viz. 
— *  Other  measures  of  a  nature  painfully  personal  to  Lady  Eamsay  are  in  preparation ; ' 
meaning  thereby  legal  proceedings  in  England  or  Scotland,  for  dissolving  the  marriage, 
and  obtaining  a  divorce  against  her,  on  the  ground  of  adultery : — Whether  the  whole, 
or  any  part  of  the  said  words,  are  of  and  concerning  the  pursuer,  and  are  false  and 
caiunmious,  and  to  the  injury  and  damage  of  the  pursuer? — XYI.  Whether,  on  or 
about  the  5th  day  of  July  1830,  the  defender  did  write  and  transmit  to  the  said  William 
Mackenzie,  a  letter  containing  the  following  words,  or  words  to  the  following  effect^  viz. 
—*  From  the  terms  of  your  letter  of  2d  instant,  we  feel  it  equally  due  to  our  consti- 

*  tuents  and  ourselves  to  state,  in  reply  to  the  expression  of  your  belief,  that  a  more 

*  shameful  and  unfounded  calumny  never  was  made,  than  that  contained  in  the  deed  of 
^  revocation  and  gift  by  Sir  Thomas  Ramsay,  that  we  are  satisfied  you  would  not  have 

*  eo  expressed  yourself,  had  you  access  to  the  precognition  which  we  hold  upon  the 

*  subject,  which  precognition  was  taken  by  our  professional  friend,  Mr.  Dodd  of 
'  Billiter  Street  (London),  than  whom  there  is  not  a  more  respectable  solicitor  in 
'  London ;  and  we  beg  to  repeat,  that  the  recital  is,  in  fact,  not  ours,  but  our  counsel's, 

*  by  whose  advice,  from  the  peculiar  delicacy  of  the  case,  we  were  guided  throughout : ' 
—And  whether  the  whole,  or  any  part  of  the  said  words,  are  of  and  concerning  the 
pursuer,  and  falsely  and  calumniously  represent  the  pursuer  as  having  been  guilty  of 
repeated  adulteries,  and  of  immoral  and  licentious  conduct  generally,  and  to  the  loss, 
injury,  and  damage  of  the  pursuer? — XVII.  Whether,  on  or  about  the  19th  day  of 
October  1830,  the  defender  did  write  and  transmit  to  Alexander  Dobie,  solicitor  in 
Ixmdon,  a  letter  containing  the  following  words,  or  words  to  the  following  effect,  viz. — 

*  But  we  b^  to  impress  upon  Lady  Ramsay,  and  her  trustees,  through  you,  whether,  at 
'  leasty  it  is  not  as  desirable,  nay,  much  more  so,  for  them,  than  for  our  clients,  to  come 

*  to  an  amicable  settlement  of  the  whole  business,  than  to  enter  into  a  tedious  and 
'  expensive  litigation,  both  in  London  and  Edinburgh,  which  must  not  only  engender 
'  painful  feelings  to  all  parties,  but  will  necessarily  lead  to  most  distressing  exposures, 
^  personal  to  Lady  Bamsay.     In  such  a  case,  we  hope  indeed  in  any  case,  you  will  not 

*  be  disposed  to  hold  us  capable  of  resorting  to  any  threat.  We  therefore  tell  you 
'  distinctly,  that,  altogether  apart  from  the  evidence  procured  by  Mr.  George  Birrell,  we 
'  are  in  possession  of  the  result  of  a  pretty  extensive  precognition,  conducted  personally 
'  by  our  judicious  and  eminent  friend,  Mr.  Charles  Dodd  of  Billiter  Street,  which 
'  leaves  not  a  doubt  in  the  mind  of  any  sensible  and  impartial  person,  of  the  improper, 

*  — even  indecent,  if  not  also  the  criminal — conduct  of  I-Ady  Ramsay  ;  and  that  not  by 
'  the  evidence  of  servants  only,  but  9,ho  of  various  persons  in  the  better  xmks  of  life 
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*  That  precognition  is  the  groundwork  of  the  distressing  recital  of  Sir  Thomas's  deed  of 

*  revocation  and  gift.  It  was  settled  by  our  counsel  the  Dean  of  Faculty  and  Mr. 
'  Rutherfurd ;  and  unless  within  a  fortnight  the  olive  branch  shall  be  held  out  to  us, 

*  we  shall  record  that  deed,  and  institute  proceedings  under  it:' — And  whether  the 
whole,  or  any  part  of  the  above  words,  are  of  and  concerning  the  pursuer,  and  falsely 
and  calumniously  represent  the  pursuer  as  guilty  of  adultery,  and  of  improper  and 
indecent  conduct  as  a  married  woman,  to  the  loss,  injury,  and  damage  of  the  pursuer! 
Or,  Whether  the  defender  was  agent  for  the  said  Sir  Thomas  Eamsay  and  his  trustees, 
or  either  of  them ;  and  whether,  on  all  or  any  of  the  occasions  specified  in  the  first 
eleven  of  the  foresaid  issues,  the  defender  acted  in  discharge  of  his  duty  as  law-agent 
for  the  said  Sir  Thomas  Ramsay ;  and  on  all  or  any  of  the  occasions  specified  in  the  last 
six  of  the  foresaid  issues,  the  defender  acted  in  the  discharge  of  his  duty  as  law-agent 
for  the  said  Sir  Thomas  Ramsay  and  his  trustees,  or  either  of  them  ? — ^Damages  laid  at 
L.  12,000." 

On  Mr.  William  Mackenzie  being  called  as  a  witness,  he  was  objected  to,  on  the 
ground  that  he  had  been  consulted,  as  agent  for  the  pursuer,  in  regard  to  instituting 
an  action  of  damages  against  the  defender,  and  had  written  various  letters  to  the 
pursuer,  ofifering  his  services,  and  advising  an  action  against  the  defender.  The  pursuer 
answered,  that  the  witness  had  no  concern  with  the  conducting  or  instituting  the  present 
action,  which  had  been  ab  initio  conducted  by  the  present  agent. 

The  Court  overruled  the  objection,  reserving  to  the  defender  to  examine  the  witness 
in  initialibua  ;  and  having  declined  to  do  so,  he  was  received. 

After  the  evidence  for  the  pursuer  had  been  concluded,  and  the  defender's  counsel 
had  addressed  the  jury,  but  adduced  no  evidence. 

The  Lord  PreMerU  observed,  that  it  did  not  appear  necessary  to  recite  much  of  the 
evidence,  but  he  might  proceed  at  once  to  the  issues,  which  contained  the  charges 
against  Mr.  Nairne.  That  [98]  Naime  had,  in  one  sense,  made  false  representations, 
was  not  and  could  not  be  disputed.  It  was  proved  that  he  had  spoken  and  written 
against  the  pursuer,  which,  if  done  by  an  ordinary  person,  would  not  only  have  been 
false,  but  calumnious, — and  the  action  was  laid  for  statements  proved  to  be  false ;  so 
that  the  whole  case  turns  on  the  last  issue,  Whether  Mr.  Nairne  were  justified  in  what 
he  had  said,  done,  and  written,  in  consequence  of  having  been  the  agent  of  Sir  Thomas 
Ramsay  1  It  was  true  that  a  great  latitude  must  be  allowed  to  a^  agent  in  conducting 
the  cause  of  his  client.  If  it  was  not  so,  no  human  being  in  his  senses  would  enter 
the  profession  of  an  agent  or  counsel,  for  the  law  was  the  same  with  regard  to  both.  A 
great  latitude  must  be  allowed  them,  and  it  was  for  the  interest  of  the  public,  and 
of  justice,  that  it  should  be  so ;  for,  were  it  otherwise,  every  litigant  who  was  not 
acquainted  with  the  law,  and  had  not  time  or  abilities  to  master  it,  would  have  to 
come  here  and  plead  his  own  cause.  Therefore,  this  profession  had  been  established 
for  the  benefit  of  ignorant  men,  and  men  whose  other  business  would  not  suffer  them 
to  devote  themselves  to  it.  He  would  now  state  what  appeared  to  his  brother  and 
himself,  to  be  the  proper  duty  of  an  agent.  In  the  first  place,  he  was  not  answerable 
for  any  facts  which  his  client  may  have  communicated  to  him.  If  a  client  had 
instructed  him  as  to  the  facts,  whether  as  pursuer  or  defender,  the  agent  was  bound  to 
act  on  the  instructions,  however  improper  he  might  think  the  statements  of  the  client 
to  be.  But  if  the  agent  stated  from  himself,  as  true,  what  he  knew  to  be  false,  that 
was  a  different  question ;  and  both  his  brother  and  himself  thought,  that  the  agent 
then  became  dominus  litis — that  he  made  the  cause  his  own.  And  if  he  could  not  be 
allowed  to  state  what  he  knew  to  be  false,  still  less  was  it  his  duty  to  inverd  a  fact ; — 
to  make  a  lie ;  and  then  to  tell  it  to  a  third  party.  No  agent  was  entitled  to  do  so, — 
no  agent  of  a  respectable  character  would  do  so.  The  question  would  now  come  back 
to  the  point, — Was  Mr.  Naime,  in  doing  what  he  did,  justified  to  do  so,  as  the  agent 
of  Sir  Thomas  Ramsay  1  He  would  l^egin  to  go  over  the  issues  to  the  jury ; — and  with 
respect  to  three  of  them,  it  was  clear  they  must  find  for  Mr.  Nairne,  as  the  agent  of 
Sir  Thomas  Ramsay.  He  meant  those  issues  which  contained  the  false  charges  narrated 
in  the  deed  of  revocation.  Those  charges  were  undoubtedly  false,  having  been  now 
proved  and  admitted  to  be  false ;  but  they  must  be  held  to  be  the  falsehood  of  Sir 
Thomas,  as  they  were  engrossed  in  his  deed.  The  issue  stated,  that  Sir  Thomas  was, 
at  the  period  of  their  date,  of  a  weak  state  of  mind ;  but  there  was  no  evidence  to 
prove  that,  even  on  bis  deathbed,  he  was  not  in  the  possession  of  his  faculties, — and 
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still  less  when  the  deed  was  executed,  which  was  on  the  12th  February  1830,  five 
months  before  his  death.     The  charges  in  the  deed  were  now  proved  to  be  false  and 
calumnious;   but   Sir  Thomas   being   at   the  time  in  possession  of  his  faculties,  the 
narrative  and  the  calumny  must  be  held  to  be  his.     Who  had  inserted  the  particular 
words,  and  who   had   instigated   the  deed   and   the  narrative,  was  not  the  question. 
Clients  generally  intrusted  the  preparation  of  such  a  deed  to  their  agents,  giving  them 
general  instructions  as  to  its  scope ;  but  the  details  were  left  to  the  agent ;  the  client 
reserving  to  himself  the  right  to  look  over  the  deed,  to  see  that  it  had  been  drawn  up, 
substantially,  as  he  had  given  instructions.     This  appeared  to  have  been  the  case  with 
Sir  Thomas  Bamsay ;  and  it  must  be  held  that  he  had  adopted  the  narrative  after  it 
had  been  laid  before  him ;  because,  the  man  being  in  possession  of  his  faculties,  it  must 
be  suppoeed  that  he  had  the  power  to  moderate  the  matter  or  phraseology  of  the 
narrative ;  and  he  (Lord  President)  must  say,  that  if  there  was  any  one  part  of  the  deed 
more  than  another,  which  Sir  Thomas  could  understand,  it  was  tiiat  narrative,  because 
it  was  a  recital  of  facts,  and  not  of  law,  which  a  man  might  have  been  puzzled  to  under- 
stand.    To  say  that  it  was  false,  was  nothing   to   the  present  purpose, — and  it  was 
nothing  to  the  purpose  to  say  that   Mr.  Naime  believed  it  was  true, — and  that,  by 
putting  such  language  into  the  narrative,  he  had  adopted  it  as  true ;  it  was  the  deed  of 
Sir  Thomas,  and  as  such  it  must  be  taken.     But  he  could  not  agree  with  what  had  been 
so  forcibly  stated  by  the  Solicitor-Greneral,  that  this  put  an  end  to  the  pursuer's  accusa- 
tion of  Mr.  Naime  having  falsely  and   calumniously  traduced  the  character  of  Lady 
Ramsay.     He  should  therefore  go  over  the  other  issues,  and  would  take  the  first  one, 
with  the  letter  to  Amott,  24th  July  1829,  inserted.     The  jury  had  heard  that  this  was 
not  the  beginning  of  the  correspondence  with  Mr.  Amott^  that  it  was  the  sequel  to 
several  previous  communications  with  that   gentleman;   but  it  appeared  to  him  that 
there  was  nothing  c€dumnious  in  that  letter, — ^that  there  was  nothing  in  this  issue  to 
be  made  the  ground  of  an  action  of   damages  against   Mr.  Naime.     The  next  issue 
lefened  to  the  other  letter  Mr.  Nairne  sent  to  Mr.  Amott  (28th  October  1829).     The 
Lord  President  here  read  from  the  issue  the  following  quotation  from  the  defender's 
letter : — "  We  have  farther  to  inform  you  of  a  fact,  which,  though  you  may  be  ignorant 
of  it,  must  be  perfectly  well  known  to  some  of  Lady  Bamsay's  trustees,  as  well  as  to 
herself,  namely,  that  during   Sir   Thomas's   absence  in   India,  and,  indeed,  while  he 
remained  in  this  country,  and  from  the  date  of  this  unfortunate  marriage.  Lady  Ramsay 
has  been  guilty  of  the  grossest  misconduct  as  a  married  woman,  and  of  such  repeated 
and  flagrant  violations  of  her  marriage  vows,  as  enable  and  justify  Sir  Thomas  to 
institute  proceedings,  either  in  the  Commissary  Court  here,  or  in  Parliament,  which 
can  have  no  other  termination  than  a  sentence  of  divorce,  after  an  exposure  equally 
fatal  to  her  character,  and  painful  to  her  friends.     This  is  a  point  on  which  we  write 
^us  strongly,  because  a  mass  of  evidence  has  been  procured,  which  excludes  all  doubt 
upon  the  subject,  though,  of  course,  it  has  hitherto  been  considered  as  strictly  private 
and  confidential."     Now  it  had  been  stated  by  the  Solicitor-General,  that  this  letter  was 
advised  and  revised  by  counsel,  and  the  pursuer  had  been  blamed  for  not  having  pro- 
dnced  the  opinions  of  Messrs.  Jeffrey  and  Rutherfurd.     The  pursuer,  it  was  true,  might 
have  produced  them,  but  so  also  might  the  defender,  for  the  documents  were  in  his  own 
possession ; — they  were  properly  part  of  his  case, — ^he  had  not  produced  them, — he  had 
led  no  evidence,  perhaps  to  deprive  the  pursuer  of  the  benefit  of  reply ;  but  the  defender 
conld  have  no  right  to  blame  the  pursuer  for  not  producing  what  he  might,  and  (if  he 
meant  to  found  upon  it)  ought  to  have  produced  himself.     He  thought  Mr.  Naime's 
letter,  as  recited  in  this  issue,  was  going  farther  than  his  situation  as  agent  warranted 
him  to  do.     If  Lady  Ramsay  had  really  committed  adultery,  aJie  must  of  course  have 
known  it ;  but  to  say  that  it  was  notorious  to  her  Ladyship's  trustees,  was  to  say  what 
an  agent  ought  not  to  have  stated,  imless  he  was  authorised,  and  could  prove  it.     There 
could  be  no  doubt  that  it  was  a  gross  falsehood  and  calumny,  to  say  that  the  defender 
had  a  '^  mass  of  evidence "  to  prove  the  charge.     That  was  a  strong  assertion  for  any 
gentleman,  whether  agent  or  not,  to  have  made.     A  mass  of  evidence  !  why,  there  was  in 
point  of  fact  no  evidence ; — not  a  tittle  of  evidence ; — nothing  but  Birrell's  statements  in 
his  letter,  which  was  in  reality  no  evidence.     What  was  the  agent  on  the  other  side  to 
helieve,  but  that  Mr.  Naime  was  in  possession  of  certain  facts  relating  to  Lady  Ramsay, 
to  which  witnesses  had  deponed,  or  were  ready  to  depone  1     It  did  appear  to  him  that  Mr. 
Kaime,  in  this  matter,  had  gone  beyond  bis  duty  as  an  agent,  in  stating  what  he  knew 
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was  not  true.     He  had  no  evidence  on  the  subject,  for  Birrell's  letter  was  not  evidence. 
He  would  then  come  to  the  third   issue: — "Whether,  on  or  aljout  the  17th  day  of 
November  1829,  in  the  Parhameut  House,  Eilinburgh,  and  in  presence  and  hearing  of 
the  said  James  Amott,  the  defender  did  falsely  and  calumniously  say,  that  on  a  certain 
day,  the  pursuer  and  her  maid-servant  had  gone  out  in  her  carriage  on  the  false  pretence 
of  taking  an  airing,  but  really  for  the  purpose  of  enabling  the  pursuer  to  carry  on 
an  adulterous  intrigue  in  which  she  was  engaged ;  and  that,  in  order  to  accomplish  this 
the  more  successfully,  they  changed  dresses  in  the  carriage,  the  pursuer  dressing  herself 
as  a  servant :  That  almost  immediately  after  the  pursuer's  marriage,  she  had  committed 
adulfcery  with  a  certain  gentleman,  whom  he  mentioned  by  name :  That  she  had  been 
guilty  of  adultery  with  another  person,  a  medical  man,  whom  he  also  named,  but  who 
is  since  dead :  That  she  had  been  guilty  of  adultery  with  R.  R.  Pennington,  of  Portman 
Square,  London :  That  he  had  got  a  volume  of  written  evidence  to  prove  the  pursuer's 
immoral  and  licentious  course  of  life,  from  the  period  of  her  marriage  in  1819  down  to 
that  time  ;  or  did  falsely  and  calumniously  use  or  utter  words  to  that  effect,  to  the  loss, 
and  injury,  and  damage  of  the  pursuer  V^   It  had  been  said  by  the  Solicitor-General,  that  this 
was  only  proved  by  Mr.  Arnott ;  and  that  by  a  single  witness,  matters  of  this  kind  could 
not  be  [99]  satisfactorily  proved  at  all.    But  his  brother  and  himself  were  of  opinion,  that 
where  scandal  had  been  repeated  to  a  variety  of  parties,  though  only  to  one  at  a  time, 
the  single  evi(ience  of  each  person  must  be  held  good,  if  the  fact  was  proved  by  them 
all  separately,  and  if  its  various  parts  hung  together.     If  it  were  not  so,  a  man  might 
repeat  a  calumny  to  500  persons,  and  still,  if  he  had  told  them  separately,  he  might 
escape  punishment.     Suppose  a  calumny  had  been  told  to  A  B,  it  would  be  said  he 
could  not  alone  prove  it.     Then  there  was  C  D,  but  the  same  objection  lay  against  him, 
and  so  on  with  E  F,  G  H,  and  the  rest ;   the  truth  was,  that  in  that  way,  a  man  might 
repeat  a  scandal  to  the  whole  of  Edinburgh,  and  it  could  never  be  proved  against  hun. 
Therefore,  if  the  facts  stood  together,  though  each  offence  was  proved  by  only  one 
witness,  it  must  be  held  good  evidence.     Then  comes  the  question  applicable  to  the  third 
issue;   Has  Mr.  Nairne,  in  this  instance,  exceeded  his  duty  as  an  agent?    Now,  to  a 
certain  extent,  it  was  true,  that  in  communicating  with  Mr.  Amott,  he  was  entitled  to 
speak  of  the  dispute  between  Sir  Thomas  and  his  lady  ;  but  he  had  done  so  in  broader 
terms  than  he  ought  to  have  done.     He  stated  that  Lady  Ramsay  had  gone  out  with 
her  servant  in  the  carriage,  for  the  purpose  of  carrying  on  an  adulterous  intrigue  with 
some  one ;  and  considering  that  he  had  only  Birrell's  letter,  and  that  he  made  the  state- 
ment on  this  second-hand  assertion,  he  thought  that  he  had  made  the  statement  much 
stronger  than  he  ought  to  have  done.     But,  at  the  same  time,  a  great  latitude  must  be 
given  to  an  agent ;  and  if  the  defender  believed  that  this  would  turn  out  to  be  the  fact, 
he  was  afraid,  though  Mr.  Nairne  had  acted  imprudently,  it  woidd  be  rash  to  say  that 
Mr.  Nairne  had  gone  farther,  or  that  he  should  be  found  liable  in  damages  for   it ; 
especially,  as  his  communication  appears  to  have  been  made  \vith  a  desire  to  bring  about 
a  reconciliation.     The  fourth,  fifth,  and  sixth  issues  were  given  up.     He  would  now 
come  to  the  seventh  issue : — "  Whether,  on  or  about  the  23d  day  of  December  1829,  the 
defender  did  write  and  transmit  to  the  said  Henry  Bethime,  a  letter,  containing  the 
following  words,  or  words  to  the  following  effect,  viz. — *  But  if,  upon  the  other  hand,  you 

*  have  not  any  proposition  to  submit  to  us,  my  double  connexion  with  Sir  Thomas  calls 

*  upon  me  thus  to  tell  you,  as  a  general  answer  to  your  statements,  that  Sir  Thomas  is 

*  possessed,  through  my  brother  and  me,  of  the  highest  opinions,  both  of  the  English 

*  and  Scotch  bars,  that  the  grievous  injuries  imder  which  he  labours,  at  the  hands  of  his 

*  wife,  are  not  without  remedy,  both  in  the  Consistorial  Courts,  and  the  Courts    of 

*  Common  Law  and  Equity,  and  that  all  the  eminent  men  who  have  been  consulted, 

*  concur  in  opinion  with  Sir  Thomas's  legal  friends  here,  that,  indej^endent  of  his  grounds 

*  for  divorce,  they  have  never  seen  a  case  of  such  rapacity  on  the  part  of  a  wife  :  * — And 
whether  the  whole,  or  any  part  of  the  said  words,  are  of  and  concerning  the  pursuer,  and 
falsely  and  calumniously  represent  the  pursuer  as  guilty  of  adultery,  so  as  to  afford  good 
grounds  for  a  divorce,  to  the  loss,  injury,  and  damage  of  the  pursuer?"  It  was  com- 
plained by  the  Solicitor-General,  that  Sir  Harry  Bethune  had  not  been  brought  here  as 
a  witness,  but  the  defender  might  have  brought  him  himself ;  and  he  would  here 
state,  once  for  all,  that  if  a  party  wished  for  any  evidence,  he  should  not  trust  to  the 
other  party,  but  summon  that  evidence  himself, — and  if  Sir  Harry  Bethune  could  have 
made  any  statement  in  favour  of  the  defender,  he  ought  to  have  summoned  him.     The 
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question  was,  Was  Mr.  Nairne  justifiable  in  writing  that  letter  to  Sir  Harry  Beth  one? 
It  appeared  that  Sir  Harry  had  begun  the  subject  with  Mr.  Nairne,  and  then  Mr.  Nairne, 
conceiving  that  Sir  Harry  would  not  have  mentioned  the  subject  without  having  a 
proposition  to  make,  he  would  not  affirm  that  Mr.  Nairne  had  stept  out  of  his  duty  as  an 
agent,  in  continuing  a  correspondence  which  had  been  begun  by  a  friend  of  Lady  Ramsay, 
and  he  thought  he  was  entitled  to  go  on  with  it,  to  see  if  it  would  lead  to  any  com- 
promise. He  would  then  come  to  the  eighth,  ninth,  tenth,  and  eleventh  issue-s,  which 
lus  Lordship  here  read,  and  then  proceeded : — These  appeared  to  him  to  be  grave 
matters,  and  he  must  confess,  that  he  differed  in  the  view  which  he  took  of  them  from 
the  Solicitor-General.  He  tliought  it  was  competent,  and  that  Mr.  Nairne  was  entitled 
to  go  to  the  agent  of  Lady  Bamsay,  and  to  state  what  he  thought  he  should  be  able  to 
prove  against  her  Ladyship,  for  her  consideration,  and  that  of  her  agent ;  but  he  should 
then  have  left  Lady  Ramsay,  and  her  agent,  to  act  on  their  own  responsibility,  as  to 
consulting  her  friends.  Sir  Hugh  Innes  and  Mr.  Charles  Grant.  He  did  not  think  that 
Mr.  Nairne  had  the  smallest  right  to  intrude  his  mass  of  evidence,  or  whatever  else  he 
chose  to  call  it,  on  any  friend  of  Lady  Ramsay ;  for  where  was  such  a  proceeding  to 
stop!  Who  was  the  proper  judge  whether  Sir  Hugh  Innes  or  Mr.  Charles  Grant  should 
be  consulted  1  Not  Mr.  Nairne  certainly,  but  Lady  Ramsay  and  her  agent ;  but  it  did 
appear  to  him  that  Mr.  Nairne  had  gone  beyond  his  province  in  communicating  the 
letters  to  those  gentlemen,  which  might  have  had  a  prejudicial  effect  on  their  minds.  It 
might  have  had  the  same  effect  on  them  as  it  had  on  Mr.  William  Mackenzie,  for  that 
gentleman  appeared  to  have  been  apprehensive,  and  he  wished  to  enter  into  a  compro- 
mise. If  Sir  Hugh  Innes  and  Mr.  Charles  Grant  had  been  of  the  same  opinion — if  they 
had  been  frightened  into  a  compromise  contrary  to  the  opinion  and  interest  of  Lady 
Bamsay,  that  lady  might  have  said,  what  am  I  to  do  ?  My  friends  have  deserted  me, 
—they  advise  me  to  enter  into  a  compromise ;  they  tell  me,  if  I  go  to  law,  it  would  be 
a  very  rare  thing  to  come  out  of  Court  altogether  clear, — some  of  it  would  be  likely  to 
f^tick.  He  would  confess,  that,  on  these  issues,  he  thought  they  ought  to  find  for  the 
pursuer.  He  would  now  come  to  the  12th  issue: — "Whether,  on  or  about  the  month 
of  January,  or  February  1830,  in  the  library  of  the  Writers  to  the  Signet,  in  the  city 
of  Edinburgh,  and  in  the  presence  and  hearing  of  William  Mackenzie,  Esq.,  W.S.,  the 
defender  did  falsely  and  calumniously  charge  the  pursuer  with  adultery,  and  state  that 
charge  as  a  fact,  which  he  could  prove  by  the  clearest  evidence ;  and  did  farther  falsely 
and  calumniously  say,  that  the  pursuer's  whole  life  and  conduct,  since  her  marriage  ^vith 
Sir  Thomas  Ramsay,  had  been  given  up  to  licentiousness,  and  the  most  shocking 
adultery,  and  that  he  had  evidence  in  his  possession  to  prove  these  assertions ;  or  did 
fftlsely  and  calumniously  use  or  utter  words  to  that  effect,  to  the  loss,  injury,  and  damage 
of  the  pursuer  1"  In  that  issue,  certainly,  Mr.  Nairne  had  stated  what  he  had  no 
evidence  for,  but  that  of  Birrell ;  a  gentleman  who,  he  understood,  was  now  Chief 
Justice  of  St.  Lucia,  a  situation  corresponding  to  his  (the  Lord  President's)  place  here. 
He  wished  the  island  joy  of  the  appointment.  But  it  seemed  that  this  statement  had 
been  made  by  the  defender  in  a  series  of  correspondence,  with  a  view  to  effect  a  com- 
promise. Mr.  Nairne  appeared  to  have  been  over  zealous  in  stating,  as  a  fact,  what  he 
was  not  entitled  to  call  a  fact ; — but  it  would  be  going  too  far  to  say,  that  in  that 
discourse  with  Mr.  Mackenzie,  into  which  he  had  been  led  by  Mr.  Mackenzie  himself, 
they  were  to  take  the  insulated  fact,  and  find  Mr.  Nairne  liable  in  damages.  The  Idth 
and  14th  issues  were  now  out  of  the  question.  For  the  15th, — "  Whether  on  or  about 
the  10th  day  of  March  1830,  the  defender  did  write  and  transmit  to  the  said  William 
Mackenzie,  a  letter  containing  the  following  words,  or  words  to  the  following  effect,  viz. 
—*  Other  measures  of  a  nature  painfully  personal  to  Lady  Ramsay,  are  in  preparation  ;' 
meaning  thereby  legal  proceedings  in  England  or  Scotland,  for  dissolving  the  marriage, 
and  obtaining  a  divorce  against  her  on  the  ground  of  adultery : — Whether  the  whole  or 
any  part  of  the  said  words  are  of  and  concerning  the  pursuer,  and  are  false  and  calum- 
nious, and  to  the  injury  and  damage  of  the  pursuer  V  Mr.  Nairne  was  not  answerable 
in  the  smallest  degree ;  for  Sir  Thomas  was,  of  course,  aware  what  steps  were  to  be 
taken  against  Lady  Ramsay,  and  he  must  be  held  to  be  responsible  for  them  all.  The 
date  of  the  16th  issue  was  after  the  death  of  Sir  Thomas  ;  but  Mr.  Nairne,  as  agent  for 
the  trustees,  if  he  w€U3  justifiable  in  the  one  case,  was  equally  justifiable  in  the  other : — 
**  Whether,  on  or  about  the  5th  day  of  July  1830,  the  defender  did  write  and  transmit 
to  the  said  William  Mackenzie,  a  letter  containing  the  following  words,  or  words  to  the 
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following  effect,  viz. — *  From  the  terms  of  your  letter  of  2d  instant,  we  feel  it  equally 

*  due  to  OUT  constituents  and  ourselves  to  state,  in  reply  to  the  expression  of  your  belief 
'  that  a  more  shameful  and  unfounded  calumny  never  was  made,  than  that  contained  in 

*  the  deed  of  revocation  and  gift  by  Sir  Thomas  Ramsay,  that  w^  are  satisfied  you  would 

*  not  have  so  expressed  yourself,  had  you  access  to  the  precognition  which  we  hold  upon 

*  the  subject,  which  precognition  was  taken  by  our  professional  friend,  Mr.  Dodd  of 

*  Billiter  Street  (London),  than  [100]  whom  there  is  not  a  more  respectable  solicitor  in 
'  London  ;  and  we  beg  to  repeat  that  the  recital  is,  in  fact,  not  ours,  but  our  counsel's,  by 

*  whose  advice,  from  the  peculiar  delicacy  of  the  case,  we  were  guided  throughout : ' — 
And  whether  the  whole,  or  any  part  of  the  said  words,  are  of  and  concerning  the  pur- 
suer, and  falsely  and  calumniously  represent  the  pursuer  as  having  been  guilty  of 
repeated  adulteries,  and  of  immoral  and  licentious  conduct  generally,  and  to  the  loss, 
injury,  and  damage  of  the  pursuer  ?  "  It  had  been  stated  that  there  was  no  charge  made 
here  against  Lady  Ramsay.  He  had  hardly  expected  that  from  the  Solicitor-General,  who 
was  so  notorious  for  his  candour  ;  for  it  was  impossible  to  read  the  letter,  without  seeing 
that  it  related  to  the  charge  of  adultery.  The  word  precognition,  used  by  one  agent  to 
another,  was  a  technical  word ;  a  precognition  was,  when  an  agent  took  the  declarations 
of  the  witnesses,  in  preparing  the  cause  for  the  Court,  and  made  a  note  of  their  evidence. 
That  was  what  every  agent  imderstood  by  a  precognition,  and  Mr.  Mackenzie  could 
understand  it  in  no  other  light ;  and  it  was  now  proved  that  Mr.  Nairne  had  no  such 
precognition.  He  would  then  come  to  the  17th  issue: — "Whether,  on  or  about  the 
19th  day  of  October  1830,  the  defender  did  write  and  transmit  to  Alexander  Dobie, 
solicitor  in  London,  a  letter  containing  the  following  words,  or  words  to  the  foUovdng 
effect,  viz. : — *  But  we  beg  to  impress  upon  Lady  Ramsay,  and  her  trustees,  through  you, 

*  whether,  at  least,  it  is  not  as  desirable,  nay,  much  more  so,  for  them,  than  for  our  clients, 
'  to  come  to  an  amicable  settlement  of  the  whole  business,  than  to  enter  into  a  tedious  and 

*  expensive  litigation,  both  in  London  and  Edinburgh,  which  must  not  only  engender 
'  painful  feelings  to  all  parties,  but  will  necessarily  lead  to  most  distressing  exposures, 

*  personal  to  Lady  Ramsay.     In  such  a  case — we  hope  indeed  in  any  case — you  will 

*  not  be  disposed  to  hold  us  capable  of  resorting  to  any  threat.     We  therefore  tell  you 

*  distinctly,  that,  altogether  apart  from  the  evidence  procured  by  Mr.  George  Birrell,  we 
'  are  in  possession  of  the  residt  of  a  pretty  extensive  precognition,  conducted  personally 

*  by  our  judicious  and  eminent  friend,  Mr.  Charles  Dodd,  of  Billiter  Street,  which  leaves 

*  not  a  doubt  in  the  mind  of  any  sensible  and  impartial  person,  of  the  improper — even 

*  indecent^  if  not  also  the  criminal — conduct  of  Lady  Ramsay ;  and  that  not  by  the 

*  evidence  of  servants  only,  but  also  of  various  persons  in  the  better  ranks  of  life.     That 

*  precognition  is  the  groundwork  of  the  distressing  recital  of  Sir  Thomas's  deed  of  revoca- 

*  tion  and  gift.     It  was  settled  by  our  counsel,  the  Dean  of  Faculty  (Jeffrey),  and  Mr. 

*  Rutherfurd ;  and  unless  within  a  fortnight  the  olive  branch  shall  be  held  out  to  us,  we 

*  shall  record  that  deed,  and  institute  proceedings  under  it : ' — And  whether  the  whole  or 
any  part  of  the  above  words,  are  of  and  concerning  the  pursuer,  and  falsely  and 
calumniously  represent  the  pursuer  as  guilty  of  adultery,  and  of  improper  and  indecent 
conduct  as  a  married  woman,  to  the  loss,  injury,  and  damage  of  the  pursuer  ? "  They 
were  told,  that  the  charge  in  this  issue  arose  out  of  a  mere  misnomer, — that  it  was 
Birrell  who  was  here  meant,  and  not  Dodd,  for  the  defender  had  not  then  received 
Dodd's  precognition.  Since  Mr.  Nairne  said  that  was  his  meaning,  they  were  bound  to 
hold  it  so,  though  the  grammatical  construction  justified  the  opposite  conclusion,  as  the 
relative  pronoim  evidently  pointed  to  Dodd  as  the  antecedent.  But,  in  fairness  to  the 
defender,  and  as  the  mistake  was  so  palpable,  that  the  inconsistency  would  have  been 
detected  in  a  moment,  he  thought  they  were  bound  to  hold  that  that  was  the  precogni- 
tion of  the  Chief  Justice.  He  had  now  gone  through  the  whole  of  the  issues.  On  some 
of  them,  his  opinion  was,  that  there  was  no  ground  for  a  verdict  against  Mr.  Nairne ; 
that,  on  the  contrary,  they  should  find  for  him,  because  the  deeds  must  be  held  to  be  Sir 
Thomas's,  and  not  Mr.  Nairne's.  In  the  first  issue,  there  was  no  ground  for  an  action. 
In  the  second,  he  had  told  them  that  Mr.  Nairne  had  gone  farther  than  his  duty,  and 
stated  facts  more  strongly  than  he  ought  to  have  done ;  but,  at  the  same  time,  a  great 
allowance  was  to  be  made  for  Mr.  Nairne,  anxious  to  state  the  case  for  his  client.  On 
the  third,  he  had  shown  that  the  law  was  in  favour  of  the  admission  of  Mr.  Arnott's 
testimony,  and  that  Mr.  Nairne  had  not  gone  farther  than  he  was  entitled  to  do  in  that 
loose  story  about  the  carriage.     The  fourth,  fifth,  and  sixth  were  given  up ;  and  for  the 
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seventh,  Mr.  Nairne  was  not  answerable.  The  eighth,  ninth,  tenth,  and  eleventh,  were 
the  most  formidable  to  him ;  and  he  had  already  distinctly  told  them,  that  Mr.  Nairne 
was  not  justified  in  communicating  with  Sir  Hugh  Innes  and  Mr.  Charles  Grant,  but 
should  have  left  it  to  Lady  Bamsay,  and  to  her  agent,  to  judge  whether  these  gentlemen 
should  he  informed  or  not  of  the  accusations  made  against  her.  Having  thus  directed 
the  jury,  he  thought  they  would  be  at  no  loss  in  finding  their  verdict.  If  they  did  not 
agree  with  him, — and  it  was  for  them  to  judge, — that  Mr.  Nairne  had  exceeded  his  duty 
as  an  agent,  they  would  return  a  verdict,  finding  for  him  on  all  the  issues.  But,  if  their 
opinion  was  to  find  for  the  defender  on  all  the  issues,  then  they  would  adopt  the  course 
pointed  out  by  the  Solicitor-General,  which  was  so  very  desirable,  and  which  the 
defender  seemed  to  be  anxious  for,  to  express  their  opinion  that  Mr.  Nairne  had  been 
misled  in  the  information  he  had  received,  and  that  the  charges  against  Lady  Bamsay 
were  false  and  unfounded  in  every  particular.  If,  on  the  other  hand,  they  should  find 
for  the  pursuer  as  to  some  of  the  charges,  then  came  the  question  of  the  amount  of 
damages.  The  damages  were  laid  by  the  pursuer  at  L.  12,000;  but  the  jury  would  be 
aware  that,  in  cases  of  this  kind,  tibe  damages  as  laid  were  always  larger  than  were 
expected.  It  could  not  be  money  that  was  Lady  Ramsay's  object ;  and  therefore,  if  they 
found  for  her,  they  might  make  the  damages  as  moderate  as  they  pleased. 

The  jury  thereafter  returned  the  following  verdict : — "  We  find  for  the  pursuer  on 
the  issues  Nos.  2,  8,  9,  10,  11,  and  16 ;  and  for  the  defender  on  the  issues  Nos.  1,  3,  4, 
5,  6,  7,  12,  13,  14,  15,  and  17  ;  and  assess  the  damages  against  the  defender  at  two 
hundred  pounds  sterling,  coupled  with  the  following  declaration  and  opinion  on  the  part 
of  the  jury,  that  Lady  Ramsay's  character  has  come  out  of  this  investigation  perfectly 
pure  and  unsullied." 

[S.C.  11  S.  1033.] 
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William  Macdonald,  Pursuer. — Skene. 

Mrs.  Catherine  Farquharson  and  Her  Tenants,  Defenders. — Bean  of  Faculty 

{Hope)  and  Graham  Bell, 

Servitude — Road — Expenses, — Circumstances  in  which,  where  there  were  two  roads  to  a 
mill,  peat-moss,  kirk,  and  market — the  one  through  a  corn  field,  which  the  proprietor 
had  shut  up,  and  the  other  by  a  more  circuitous  route, — the  Court  remitted  to  an 
engineer  to  see  this  last  road  aJtered,  so  as  to  suit  the  convenience  of  all  parties ;  and 
that  being  done,  found  and  declared  it  to  be  the  only  road  in  time  coming,  but  found 
neither  party  entitled  to  expenses. 

The  pursuer  is  proprietor  of  the  lands  and  mill  of  Inveredderie,  in  Glenshee.  The 
defender  is  proprietor  of  the  adjacent  lands  of  Glenshee  and  Binycanmore,  which  are 
Uiiried  to  the  mill  of  Inveredderie,  which  is  on  the  opposite  side  of  the  river  Shee  ;  and 
^e  defender  and  her  tenants  have  a  right  of  peat  servitude  in  the  mosses  of  Inveredderie. 
The  great  military  road  up  Glenisla  to  Spittal,  passes  through  the  lands  of  both  parties 
along  the  Shee,  but  at  a  little  distance  from  the  river.  From  the  military  road,  two 
country  roads  diverged  towards  the  Shee, — the  one  of  them  passing  through  a  small 
field  belonging  to  the  [101]  pursuer,  and  the  other  passing  by  the  inn  of  Slochnacraig, 
and  both  crossing  the  Shee  by  a  ford,  and  leading  to  the  peat-moss  and  mill  of  Inver- 
edderie. In  September  1827,  the  pursuer  inclosed  the  field  before  mentioned,  and  thus 
diut  up  one  of  the  said  roads.  Thomas  Watson,  a  tenant  of  the  defender's,  wishing  to 
pass  that  way  to  the  mill  of  Inveredderie,  required  the  pursuer's  factor  to  remove  part  of 
the  wall,  which  being  refused,  Watson  himself  took  down  part  of  it,  but  was  unable  to 
effect  a  passage.  The  pursuer  presented  an  application  to  the  Sheriff  against  Watson, 
for  interdict  and  damages.  A  record  was  closed,  and  a  proof  led;  from  which  it 
appeared,  that  the  road  through  the  pursuer's  field  had  been  used  as  a  road  leading  to 
the  mill,  kiln,  church,  and  market,  and  as  a  peat  road  for  at  least  sixty  years,  both  by 
foot  passengers  and  by  persons  with  horses  and  carts ;  and  that  once  a-year,  before  the 
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season  for  driving  peats,  the  tenants  met  and  repaired  the  road,  but  that  it  was  not  kept 
up  out  of  the  statute-labour :  That  the  other  road  was  also  used  in  a  similar  manner,  and 
was  for  most  purposes  a  sufficiently  serviceable  road,  although  about  one  hundred  and 
fifty  yards  longer ;  and  that  the  field  through  which  the  shut  up  road  passed,  was  now 
a  corn  field,  and  being  oidy  from  one  hundred  to  one  hundred  and  fifty  yards  broad,  it 
could  not  be  properly  used  for  agricultural  purposes  while  that  road  existed.  The  Sheriff 
found  Watson  entitled  to  the  benefit  of  a  possessory  judgment, — that  he  was  not  liable 
to  rebuild  that  part  of  the  dike  which  he  had  pulled  down  ;  and  therefore  assoilzied  him 
with  expenses.  The  pursuer  then  raised  an  action  of  declarator  before  this  Court, 
and  brought  an  advocation  of  the  Sheriffs  judgment,  which  last  was,  on  1st  December 
1829,  remitted  by  the  Lord  Ordinary  simpliciter  to  the  Sheriff,  and  the  advocator  found 
liable  in  expenses;  and  to  this  interlocutor  the  Court,  on  23d  February  1830,  adhered. 
The  summons  of  declarator  concluded  to  have  it  found  and  declared.  That  the  pursuer 
was  bound  to  furnish  no  road  to  the  defender  and  her  tenants,  except  the  road  by  the 
inn  of  Slochnacraig :  That  he  was  entitled  to  shut  up  the  road  through  his  corn  field ; 
and  that  the  defender  and  her  tenants  had  no  right  to  give  up,  as  they  had  done,  going 
to  the  pursuer's  mill,  to  which  they  were  thirled,  on  pretence  of  being  deprived  of  a 
road  thereto,  but  were  liable  in  the  usual  multures,  not  only  in  time  bygone,  but  in 
time  to  come.  The  proof  in  the  Inferior  Court  process  was  agreed  to  be  held  the  proof 
in  the  declarator,  and  on  8th  July  1831,  the  Lord  Ordinary  (Newton)  pronoimced  the 
following  interlocutor : — 

"  Having  heard  coimsel  for  the  parties  upon  the  closed  record,  Sustains  the  defences^ 
assoilzies  the  defenders  from  the  conclusions  of  the  action,  and  decerns ;  reserving  to  the 
pursuer  to  apply  to  the  Justices  of  the  Peace  for  power  to  shut  up  the  road  in  question : 
Finds  the  pursuer  liable  in  expenses,"  &c. 

The  pursuer  reclaimed.     The  Court,  on  24th  January  1832, 

"  Having  advised  the  reclaiming  note,  and  heard  parties*  procurators,  before  farther 
answer,  remit  to  Joseph  Mitchel,  land  surveyor  or  civil-engineer,  in  Inverness,  to  examine 
the  field  and  roads  referred  to  in  the  proceedings  before  the  Court,  and  to  report  quam 
primum,  what  line  of  communication  with  the  ford  on  the  water  of  Shee  will  be  most 
convenient  for  all  the  parties  interested." 

On  15th  May  1832,  the  following  interlocutor  was  pronounced: — 

"The  Lords  having  resumed  consideration  of  this  cause,  with  the  report  of  Mr. 
Mitchel,  before  farther  answer,  again  remit  to  Mr.  Mitchel  to  see  that  the  alterations 
proposed  in  his  report  shall  be  properly  executed,  and  to  report." 

Thereafter,  on  22d  January  1833,  this  interlocutor  was  pronounced : — 

"  The  Lords  having  resumed  consideration  of  this  reclaiming  note,  with  the  reports 
of  Mr.  Mitchel,  civil-engineer,  and  heard  parties  by  their  counsel,  recal  the  interlocutor 
reclaimed  against,  authorise  the  pursuer  to  shut  up  the  road  or  tracts  contended  for  by  the 
defenders,  leading  from  the  west  corner  of  the  pursuer's  corn  field,  at  the  King's  high- 
way to  the  ford,  and  intersecting  the  said  corn  field :  Find  that  the  road  leading  from 
the  said  highway,  at  the  inn  of  Slochnacraig  to  the  ford,  as  approved  of,  and  altered 
according  to  Mr.  Mitchel's  directions  and  report,  is  the  only  road  to  be  left  open  for  the 
use  of  the  tenants  and  others  mentioned  in  the  libel,  and  decern  and  declare  accord- 
ingly; and  remit  to  Lord  Fullerton,  Ordinary,  to  hear  parties  farther  on  all  the 
other  points  of  the  cause,  and  to  do  otherwise  as  shall  be  just,  and  also  to  hear  parties 
on  their  claims  for  exi>enses,  hinc  inde" 

The  case  having  then  gone  back  to  the  Lord  Ordinary,  his  Lordship  (Lord 
Fullerton),  on  11th  July  1833,  pronounced  the  following  interlocutor  : — 

"Having  heard  counsel  for  the  parties  upon  the  conclusions  of  the  libel  as  to 
multures,  finds,  decerns,  and  declares  in  terms  of  the  conclusions  of  the  libel  relative 
thereto,  and  finds  no  expenses  due  to  either  i)arty." 

The  pursuer  reclaimed  on  the  point  of  expenses,  but  the  Court  adhered,  and  found 
no  expenses  due. 
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^^0.  162.      VI.  Jurist  189.     10  Jan.  1834.     Lords  Moncreiff  and  Medwyn. 

Fkaseb,  Advocator  and  Defender. 

Mellis,  Respondent  and  Pursuer. 

BiU-Ckamber — Proeesa — Advocation — Competency — 60  Oeo,  [190]  ///.  c.  112,  sec.  36. — 
In  an  action  for  aliment  to  an  illegitimate  child,  a  proof  prout  dejure  was  allowed, 
and  taken ;  and  the  mother  having  tendered  her  oath  in  supplement,  this  was  objected 
to  as  incompetent,  on  the  groimd  that  no  semiplena  probatio  had  been  established ; 
and  the  objection  having  been  repelled  by  the  Sheriff,  and  an  advocation  brought — 
Held,  such  was  incompetent,  as  die  judgment  was  not  final,  nor  one  of  those  inter- 
locutory sentences  which  could  be  advocated  with  leave  of  the  Inferior  Judge. 

In  this  case,  the  pursuer  brought  an  action  for  aliment  of  two  illegitimate  children, 
before  the  Sheriff  Court,  against  the  defender.  After  parole  proof,  the  pursuer  tendered 
her  oath  in  supplement,  on  the  ground  that  she  had  made  out  a  semiplena  probatio  case. 
This  was  objected  to  as  incompetent,  on  the  groimd  that  she  had  not  made  out  such  a 
case.  The  Sheriff  having  repelled  the  objection,  the  defender  presented  a  bill  of 
advocation,  founding  on  the  60th  Geo.  III.  c,  112,  sec.  36. — Objected,  This  advocation 
is  incompetent ;  the  statute  does  not  apply  to  such  a  case. 

On  20th  December  1833,  Lord  Moncreiff  ordered  the  bill  to  be  answered,  and  added 
the  following 

"iVbfe. — ^There  will  be  little  delay  obtained,  if  the  complainer  is  wrong,  because  the 
whole  cause  will  in  fact  be  decided  on  this  bill.  The  Lord  Ordinary  has  no  doubt  of 
the  competency  of  the  bill  as  against  the  proof  by  oath  in  mpplement ;  and  he  thinks 
that  there  may  be  doubt  as  to  the  admission  of  it,  at  least,  in  regard  to  the  first  child. 
But  it  cannot  be  judged  of  without  the  proof." 

The  case  having  thereafter  come  before  Lord  Medwyn,  his  Lordship  refused  the  bill, 
and  pronounced  the  following  interlocutor  and  note,  which  exhaust  the  case : 

"  Having  considered  this  bill,  with  the  answers  thereto,  and  productions ;  in  respect 
the  interlocutor  complained  of  is  not  a  final  judgment^  and  that  it  is  not  one  of  those 
interlocutory  sentences  which  may  be  advocated  with  the  leave  of  the  Inferior  Judge, 
refases  the  bill:  Finds  expenses  due;  allows  an  account  thereof  to  be  given  in,  and 
remits  to  the  auditor  to  tax  the  same,  and  to  report." 

"Note. — As  the  Lord  Ordinary  who  sisted  this  bill  has  stated  that  he  has  no  doubt 
as  to  its  competency,  it  becomes  necessary  to  explain  on  what  grounds  an  opposite 
opinion  is  entertained  and  has  been  acted  upon.  An  advocation  of  an  interlocutory 
judgment  is  competent,  with  leave  of  the  Inferior  Judge,  in  the  case  '  of  legal  objection 
'  with  respect  to  the  mode  of  proof.'  The  complainer's  understanding  of  this  enactment 
seems  correct^  *  where  a  Sheriff  has  allowed  a  proof  by  witnesses,  where  a  proof  by  writ 
'  or  oath  is  only  competent  by  law ; '  or  the  converse,  *  where  the  party  has  been  limited 
'  to  a  proof  by  writ  or  oath,  when  a  proof,  prout  dejure,  is  competent.*  Now,  in  the 
present  case,  the  usual  mode  of  proof,  a  proof  by  witnesses  was  allowed.  Tliis  was 
competent^  and  not  objected  to.  From  the  peculiar  nature  of  a  case  of  this  kind,  where 
the  parties  carry  on  their  illicit  intercourse  with  as  much  secrecy  as  can  be,  it  is  almost 
impossible  to  obtain  any  very  direct  evidence;  besides,  of  the  actual  fact  of  the 
paternity  of  the  child,  there  is  only  one  person  who  can  give  testimony.  Accordingly, 
when  the  pursuer  has  adduced  such  evidence  as  to  raise  a  very  high  moral  probability 
that  her  statement  is  well  founded,  the  law  allows  the  pursuer  to  be  examined  as  a 
witness,  in  support  of  her  averment  that  the  defender  is  the  father  of  her  child ;  but 
this  is  in  supplement  of  the  parole  proof,  and  is  a  part  of  it.  It  is  not  a  new  mode  of 
proof,  but  the  completing  of  the  proof  originally  allowed.  The  objection  taken  to 
allowing  the  pursuer  to  be  examined^  is,  that  she  has  not  established  a  semi  plena  pro- 
baiio,  to  render  her  examination  competent,  and  the  Sheriff  has  found  that  the  objection 
is  not  well  foimded.  This  seems  to  be  the  same  in  principle,  as  if  a  witness  were 
ohjected  to  on  the  score  of  enmity,  or  partial  counsel,  or  relationship.  If  the  objection 
were  repelled,  it  could  not  surely  be  pretended  that  advocation  was  competent.  On 
these  grounds,  the  case  of  Wright  v.  Watson,  29th  June  1826,  was  decided,  and  the 
Lord  Ordinary  has  followed  this  decision  in  sulwequent  cases ;  I?  or  is  be  aware  of  any 
S.B.B.  j/  11 
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opposite  decision  by  the  Court.  If  the  case  should  come  back  to  this  Court  after  the 
oath  has  been  taken,  the  question  still  will  be,  whether  there  is  a  semi  plena  probaiio; 
and  in  disposing  of  that  question,  the  oath  of  the  pursuer  will  be  laid  ei^irely  out  of 
view.  The  objection  to  the  form  of  proceeding  by  summary  application,  and  the 
judicial  examination  of  the  defender,  requires  little  notice.  It  is  not  wonderful, 
considering  the  statements  in  the  defender's  declaration  and  pleadings,  that  the  pursuer 
did  not  think  it  necessary  to  prove  that  she  had  borne  two  children :  And  a  proof  of 
this,  when  it  was  pointedly  disputed,  was  most  properly  allowed.  The  bill  gives  a  very 
imperfect  view  of  the  case  against  the  defender,  which  is  well  argued  in  the  answers. 
If  decree  is  finally  given  against  the  defender,  perhaps  the  Sheriff  should  limit  the 
aliment  to  L.8  for  each  child,  to  which  the  pursuer  has  restricted  her  claim." 
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Macalistkr's  Executors,  Raisers. —  Whigham. 

Macaltster's  Trustees  and  Others,  Claimants. — For  Alexander  Macalister's 
Trustees,  D.  M'Neill;   for  Mrs.  Frances  Macalister,  Greenshtelda. 

Foreign. — An  uninhabited  island  having  been  ceded  by  the  King  of  Queda  to  the  East 
India  Company  in  1786,  and  having  been  immediately  thereafter  colonised  by  British 
and  other  subjects ;  and  a  government  and  a  Court  of  Justice  having  been  established 
there,  by  letters  patent  from  the  King  of  Great  Britain,  in  1807 ;  and  English  counsel 
having  given  it  as  their  opinion,  in  a  question  of  succession  to  houses  and  land  in  the 
island,  ^at  the  law  of  England  was  subject  to  be  modified  by  the  usages  or  customs 
of  the  island ;  and  a  proof  having  been  led  of  these  usages  or  customs — ^Opinion  of 
English  counsel  ordered,  as  to  how  far  the  law  of  England  was  to  be  held  modified  by 
the  particular  usages  or  customs  proved. 

The  late  Colonel  Norman  Macalister,  who  was  a  native  of  Scotland,  and  had  been 
Governor  of  Penang,  or  Prince  of  Wales*  Island,  was  lost  at  sea  in  1810.  The  Governor 
left  a  win,  which  not  being  attested  in  terms  of  the  Statute  of  Frauds,  was  not  effectual 
by  the  law  of  England  to  carry  real  property  in  England.  Neither  was  it  effectual  to 
carry  heritable  property  in  Scotland.  The  Governor,  besides  considerable  personal 
property  carried  by  the  will  to  his  natural  daughters,  Frances  and  Flora,  was  proprietor 
of  the  estate  of  Kemhill  in  Scotland,  and  of  various  houses  and  lands  in  Penang,  or 
Prince  of  Wales*  Island.  The  point  which  occurred  in  the  present  case  was,  whether 
these  houses  and  lands  in  Penang  were  to  be  viewed  as  real  property,  subject  to  the  rules 
of  the  law  of  England,  so  far  as  related  to  succession  and  conveyance,  and  therefore 
descendible  to  the  claimant,  Alexander  Macalister,  the  Governor's  eldest  brother  and 
heir-at-law  1  Or,  whether  they  were  to  be  regarded  as  personal  property  ?  Or,  supposing 
them  to  be  real,  whether  the  will  was  not  sufficient  to  carry  them  according  to  the  laws 
or  usages  of  Penang?  There  was  also  a  subordinate  question,  whether,  supposing  the 
lands  and  houses  to  pass  by  the  will,  they  were  carried  to  Frances  Macalister  under  the 
clause  which  bequeathed  to  her  "the  whole  and  every  part  of  his  landed  estate  of 
Kernhill,  with  any  other  lands  that  he  might  leave,**  or  to  General  Keith  Macalister,  the 
Governor's  second  brother,  under  the  clause  which  bequeathed  to  him  "  all  the  rest  of 
my  property,  with  whatever  may  fall  and  become  due  to  me?*'  After  the  present 
process  of  multiplepoinding  had  been  some  time  in  dependence,  an  opinion  was  obtained 
from  Sir  John  Copley  (now  Lord  Lyndhurst),  Mr.  Shadwell  (afterwards  vice-Chancellor), 
and  Mr.  (now  Mr.  Justice)  Bosanquet,  to  the  effect  that 

"  no  part  of  the  lands  or  houses  in  Prince  of  Wales*  Island  passed  by  the  devise  in 
the  will  to  Mrs.  Frances  Macalister,  with  remainders  over ;  but  liat  they  have  descended 
to  Alexander  Macalister,  as  the  heir  by  the  law  of  England.  If,  indeed,  any  part  of 
the  above  lands  and  houses  could  be  considered  as  chattels  real,  we  think  they  would 
pass  to  General  Keith  Macalister,  under  the  residuary  clause." 

In  1828,  opinions  were  obtained  from  Mr.  Pearson,  then  Advocate-General  at 
Calcutta,  and  from  Mr.  (now  Sir  Herbert)  Compton,  present  Chief-Justice  of  Bombay. 
These  opinions  showed  that  gr«at  uncertainty  prevailed  as  to  the  present  nature  of 
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property  in  Penang.  It  appeared,  however,  that  there  was  no  doubt  that  executors 
under  such  a  will  as  that  of  the  Govenwr,  might  competently  sell  the  lands  and  houses ; 
and  in  fact,  the  executors  in  the  present  case  had  sold  the  subjects,  and  the  fund  in 
medio  in  the  present  multiple} )oinding,  was  the  price  received  by  them.  Thereafter, 
Lord  Meadowbank  appointed  the  former  cases  and  opinions  to  be  laid  before  George 
Adam  and  George  Miller,  Esquires,  of  London,  who  stated,  in  answer  to  tlie  queries 
submitted  to  them,  that  the  lands  and  houses  did  not  pass  to  Frances  Macalister :  That 
if  they  were  not  real,  they  passed  to  General  Macalister  as  residuary  legatee :  That  the 
law  of  England,  as  applicable  to  houses  and  lands  in  Penang,  might  be  modified  by  the 
local  customs  and  usages  of  the  settlement,  but  that  they  could  give  no  opinion  as  to  the 
precise  eflfect  which  would  be  given  to  such  customs  and  usages,  unless  their  nature  and 
extent  were  specifically  before  them.  On  26th  January  1832,  the  Court  appointed 
General  Macaliister's  trustees,  before  answer,  to  put  in  a  condescendence 

**of  what  they  aver  and  offer  to  prove  as  to  the  local  customs  and  usage  and  law  of 
the  settlement  of  Penang,  as  bearing  upon  this  case." 

On  2d  July  1833,  a  proof  was  allowed  of  the  averments  in  the  revised  condescendence 
and  answers ;  and  thereafter,  a  great  mass  of  evidence  was  led  as  to  the  laws  and  usages 
of  the  island.  It  appeared  that  the  island  had  been  ceded  to  the  East  India  Company 
by  the  King  of  Queda  in  1786  :  That  it  was  then  totally  uncultivated  and  uninhabited  : 
That  the  East  [391]  India  Company  made  a  settlement  on  the  island,  and  built  a  fort 
and  a  town :  That  settlers  came  to  the  island  from  Britain,  and  a  great  variety  of  other 
countries :  That  grants  of  land  were  given,  by  authority  of  the  Company,  in  a  variety  of 
shapes :  That  in  1807,  a  regular  government  was  constituted,  subordinate  to  the 
Governor-General  of  India,  by  virtue  of  letters  patent  from  the  King,  which  also 
established  a  Court  of  Judicature ;  and  that  decisions  of  the  Courts  in  regard  to  the 
rules  of  succession,  had  been  very  various  and  fluctuating.  The  case  having  come  to  be 
advised  to-day  upon  the  proof, 

Lord  President  said,  my  opinion  is,  that  the  lands  and  houses  are  carried  by  the  will. 
I  found  this  view  chiefly  on  the  opinions  of  Sir  E.  Stanley  and  Sir  Kalph  Rice.  They 
are  decided  as  to  the  practice  at  least,  for  as  to  the  law,  there  seems  to  have  been  no 
reiy  fixed  law  in  this  island,  where  there  was  nobody  who  could  even  draw  an  English 
or  a  Scotch  deed.  (Here  his  Lordship  read  the  opinions  of  Sir  E.  Stanley  and  Sir 
Ralph  Rice,  and  observed) — These  gentlemen  had  good  opportunities  of  knowing  the 
practice  and  the  mode  of  disposing  of  property  there.  It  was  not  regulated  either  by 
the  law  of  Scotland  or  of  England,  and  could  not  be  so  where  there  was  no  person  who 
could  draw  a  deed  according  to  either  law.  If  the  property  be  carried  by  the  will,  I 
think  it  goes  to  Greneral  Keith  Macalister,  under  the  bequest  of  all  the  rest  of  the 
testator's  property.  This  is  rendered  more  clear  by  the  subsequent  letter,  addressed  by 
the  testator  to  his  executors,  in  which  he  says :  "  My  property  here  you  will  be  pleased 
to  dispose  of  to  the  best  advantage,  and  place  the  amount  of  the  same  in  the  hands  of 
Messrs.  Camegy  &  Co.,  subject  to  the  future  orders  of  my  brother  Keith." 

Lord  Balgray, — I  am  entirely  of  the  same  opinion.  How  could  there  be  any 
particular  law  in  this  island,  when,  after  the  date  of  the  settlement,  the  people  spoke 
twenty  different  languages?  I  see  no  law  that  we  can  have  recourse  to  but  the  law  of  nature. 

Lord  OHlies, — ^I  feel  a  very  great  difficulty  in  this  case.  I  cannot  say  I  am  prepared 
to  concur  in  either  of  the  opinions  which  have  been  delivered.  It  is  very  true  that  it 
may  have  been  very  diflicult  to  find  a  person  in  the  island  who  could  make  a  proper 
will  or  settlement ;  but  that  will  not  make  it  legal  to  dispense  with  it.  This  was  an 
uninhabited  island,  and  if  English  emigrants  settled  there,  they  must  be  held  to  have 
carried  the  law  of  England  along  with  them.  To  say  that  the  case  is  to  be  left  to  be 
regulated  by  the  law  of  nature,  is  just  to  say  that  it  is  to  be  regulated  by  no  law  at  all. 
The  law  of  nature  leads  a  man  who  gets  property  to  keep  it.  That  is  the  law  of  nature  ! 
I  think  the  general  rule  is,  that  the  English  law  must  prevail,  unless  in  so  far  as  it  is 
modified  by  practice.  If  the  English  law  did  not  prevail,  what  law  did  ?  If  there  be  not 
a  aufiicient  contrary  practice,  the  law  of  England  must  be  the  rule.  It  is  not  enough 
that  there  has  been  no  practice  in  favour  of  the  law  of  England.  There  would  require 
to  have  been  a  contrary  established  practice.  There  could,  however,  be  no  practice  at 
all,  except  for  a  few  years,  and  how  could  that  exclude  the  law  of  England  1  I  think  the 
law  of  England  must  prevail,  unless  the  local  usages  were  of  such  a  nature  and  extent  as 
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to  justify  another  rule.  I  am  not  prepared  to  say  that  there  are  such  usages,  hut  I 
would  wish  for  further  inquiry.  There  appear  to  he  in  the  island  twenty  different 
nations  of  different  religions,  and  some  seemingly  of  no  religion  at  all.  Sir  George 
Leith  says,  he  would  decide  according  to  justice.  That  is  an  easy  way  of  getting  out  of 
the  difficulty.  I  would  wish  to  decide  according  to  justice  too,  but  the  question  is,  hov 
are  we  to  do  so  ? 

Lord  Mackenzie, — The  view  which  Lord  Gillies  suggests  as  to  farther  inquiry  is  that 
which  struck  me.     I  am  perfectly  clear  that  the  question  must  be  decided  by  the  law  of 
England.     The  point  in  dispute  is  a  right  of  succession,  and  that  must  be  decided  by 
some  law,  without  which  the  very  terms,  "a  right  of  succession,''  are  unintelligible. 
There  can  be  no  law  in  the  case  but  the  law  of  England.     But  the  question  is,  whether 
it  be  the  pure  law  of  England,  or  the  modified  law  of  England  ?     Mr.  Miller  and  Mr. 
Adam  both  agree  that  the  law  of  England  may  be  modified  by  the  local  customs  and 
usages  of  the  island,  but  they  say  they  can  give  no  opinion  as  to  the  effect  of  such 
usages  and  customs,  unless  their  precise  nature  and  extent  were  laid  before  them.     Such 
opinion,  if  given,  would  still  be  an  opinion  on  the  English  law,  although  modified. 
They  add,  that  there  ought  to  be  a  proof  of  the  customs  and  usages  of  the  island.    A  very 
extensive  proof  has  now  been  led,  and  there  is  no  difficulty  as  to  the  facts  proved,  but 
the  difficulty  is  as  to  the  effect  of  these  facts  according  to  the  law  of  England.     There 
is  scarcely  a  trace  in  the  proof  of  the  recognition  of  the  Statute  of  Frauds,  or  of  feudal 
forms  of  transmission  inter  vivoSy  or  from  the  dead  to  the  living.     I  see  no  evidence  of 
primogeniture,  or  of  what  is  properly  called,  an  heir  being  recognised  in  the  colony. 
There  is  some  contradictory  evidence  as  to  what  the  Courts  in  the  island  would  decide. 
The  question  is,  is  the  evidence  led  sufficient,  or  is  it  not^  to  satisfy  an  English  lawyer 
that  the  law  of  England  is  modified  by  the  usages  and  customs  of  tibe  settlement  1  If  I 
were  an  English  lawyer  I  could  answer  this  question,  but  I  am  not  so,  and  therefore  I 
cannot  answer  it.     The  opinions  we  have  got  do  not  agree.     Two  of  the  recorders  of  the 
island  differ  on  this  point,  and  the  third.  Sir  Edmund  Stanley,  declines  to  say  anything 
on  the  subject.     One  says  he  would  hold  the  Statute  of  Frauds  to   be  applicable. 
Another  says  he  would  not.     In  these  circumstances,  it  would  be  the  hardest  thing  in 
the  world  to  oblige  us  to  decide  between  them.     For  we  must  determine  according  to 
what  would  be  a  right  decision  in  Prince  of  Wales'  Island.     In  this  state  of  matters,  I 
am  quite  clear  we  should  go  back  to  the  learned  counsel  who  have  been  consulted,  or  to 
others,  and  lay  the  evidence  before  them,  and  ask  whether  the  law  of  England  is  to  be 
held  modified  by  the  customs  and  usages  proved,  or  not  ?     If  I  am  compelled  to  decide 
without  this  assistance,  I  must  do  so ;  but  I  would  rather  withhold  my  opinion,  till  I 
see  the  result  of  this  inquiry. 

Lord  President. — I  have  no  objection  to  farther  inquiry.  But  it  is  plain  that 
w^hatever  effect  English  lawyers  may  give  to  the  usages  of  the  island,  these  have  existed 
from  the  infancy  of  the  colony.  I  presume  that  a  great  part  of  the  lands  in  this  island 
were  just  taken  possession  of  without  any  grant  at  all ;  and  there  is  no  evidence  that 
the  law  of  England  ever  was  applied  in  any  one  case. 

The  Court, 

"  Before  further  advising,  appoint  the  proof,  and  cases  thereon,  to  be  laid  before  the 
Attorney-General  of  England  and  Sir  Edward  Sugden,  for  their  opinion,  whether  the 
lands  and  houses  in  Penang,  which  belonged  to  the  testator,  Governor  Macalister,  were 
or  were  not  effectually  passed  by  his  will  ? " 

[S.C.  13  S.  171.] 


No.  369.         VI.  Jurist   426.     19  June  1834.     1st  Div.— Lord  Fullerton. 

William  Dixon  and  Others  (John  Dixon's  Executors),  Pursuers. — Forsyth. 

Anthony,  Joseph,  and  William  Dixon  (Jacob  Dixon,  Senior's,  Trustees), 

Defenders. — H.  J.  Robertson, 

Partnership. — ^A  contract  of  copartnery  having  provided  that  the  Company's  books  .should 
be  annually  balanced,  and  a  minute  entered  in  the  sederunt-book,  and  signed,  fixing 
the  value  of  each  partner's  share  in  the  concern,  after  making  allowance  for  bad  or 
doubtful  debts ;  and  that  on  the  death  of  any  partner,  his  representatives  should  be 
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bound  to  withdraw,  on  receiving  the  deceased's  share,  as  ascertained  by  the  minute 
authenticating  the  last  balance — Held,  that  the  last  balance-sheet^  made  up  before  the 
death  of  a  partner,  not  being  followed  by  any  minute  or  sederunt  in  the  books,  is  not 
per  se  conclusive  evidence  of  the  value  of  the  share  of  that  partner. 

Previous  to  the  death  of  John  Dixon,  last  of  Levengrove,  the  Dumbarton  Glasswork 
Company  consisted  of  three  partners,  Jacob  Dixon,  senior,  Jacob  Dixon,  junior,  and  the 
said  John  Dixon.  After  the  death  of  John  Dixon,  which  happened  on  6th  October 
1828,  his  representatives  raised  the  present  action  against  the  two  surviving  partners, 
which  was  afterwards  transferred  against  their  representatives.  On  the  expiry  of  the 
former  contract  of  copartnery  in  1822,  a  new  contract  had  been  prepared  and  entered  in 
the  sederunt-book,  but  never  signed  by  the  partners.  This  last  contract  contained,  inter 
alia,  the  following  clauses : 

"4/A,  The  said  Jacob  Dixon,  senior,  as  sole  manager  aforesaid,  hereby  binds  and 
obliges  himself  to  cause  fair  and  regular  books  to  be  kept  of  the  said  Company's  whole 
aSaus,  and  to  balance  the  same  regularly  at  the  30th  day  of  June  in  each  year,  during 
the  continuance  of  this  contract  of  copartnership ;  and  the  parties  appoint  a  meeting  to 
be  held  at  Dumbarton,  upon  the  day  of  yearly,  for  the  purpose  of  examin- 

ing and  authenticating  the  said  yearly  balance,  when  a  minute  or  sederunt,  subjoined  or 
referring  to  the  same,  shall  be  entered  in  the  sederunt-books,  therein  signed,  whereby, 
after  making  a  reasonable  allowance  for  bad  and  doubtful  debts  and  other  burdens,  the 
value  of  each  partner's  share  in  the  concern  shall  be  ascertained  ;  and  such  minute  or 
sederunt  being  signed  by  the  partners,  shall  be  probative,  and  bear  legal  evidence  in  all 
matters  of  accounting  among  the  partners,  and  others  concerned  in  the  funds  of  the  said 
Companies."  "  6/^  In  the  case  of  the  decease  or  insolvency  of  any  of  the  partners, 
daring  the  subsistence  of  this  copartnership,  the  trade,  stock,  and  estates  of  the  said 
Company  shall  devolve,  and  are  hereby  assigned  and  disponed,  and  made  over  to  the 
surviving  partners,  exclusive  of  the  successors  of  the  deceasing,  or  creditors  of  the 
insolvent  partner  or  partners,  who  shall  have  no  right  to  examine  the  books  or  accounts 
of  the  said  Company,  or  the  balance-sheet  thereof;  but  those  having  right  shall  be 
obliged  to  withdraw,  and  the  surviving  and  solvent  partners  shall,  in  every  case,  be  l)ound 
to  pay  to  those  having  right,  the  value  of  the  deceasing  or  insolvent  jyartner's  share  and 
interest  in  the  concern,  as  ascertained  by  the  minute  authenticating  the  last  balance  of 
the  Company's  books  preceding  such  decease  or  insolvency,  by  equal  portions,  with 
interest  from  the  time  of  the  preceding  balance  till  payment ;  And  further,  the  surviv- 
ing and  solvent  partners  shall  be  obliged  to  free  and  relieve  all  concerned  of  the  whole 
debts  owing  by  the  said  Companies,  and  to  report  discharges  thereof  within  three  years 
after  such  death  or  insolvency." 

The  present  summons  libelled  specially  on  the  6th  clause  of  the  contract,  and 
sabsmned, 

"That,  in  terms  of  the  said  contract  of  copartnery,  the  pursuers,  as  representatives 
of  the  said  deceased  John  Dixon,  were  obliged  to  withdraw,  and  the  said  Jacob  Dixon, 
senior,  and  Jacob  Dixon,  junior,  the  surviving  partners,  were  bound  to  pay  to  the 
pursuers,  as  having  right  thereto,  the  value  of  the  said  deceased's  share  and  interest  in  the 
concern,  as  ascertained  by  the  last  balance-sheet  of  the  Company's  books  preceding  such 
decease,  and  that  at  the  expiration  of  one,  two,  and  three  years  after  such  decease,  by 
eqnal  portions,  with  interest  from  the  time  of  the  said  preceding  balance :  That  at  tlie 
balance  which  took  place  as  at  the  30th  day  of  June  1828,  being  that  immediately  pre- 
ceding the  death  of  the  said  John  Dixon,  the  share  and  interest  of  the  stock  and  property 
of  the  Company  which  stood  at  his  credit,  was  L.  24,000  sterling."  It  then  concluded  for 
payment  "of  the  foresaid  sum  of  L. 24,000  sterling,  being  the  amount  of  the  share  and 
interest  of  the  said  deceased  John  Dixon  in  the  stock  and  property  of  the  said  Company, 
as  it  stood  ascertained  at  the  balance  in  the  Company's  books,  at  the  30th  day  of  June 
1828,  being  the  balance  immediately  preceding  his  death,  with  the  lawful  interest  of 
the  said  sum  from  the  said  1st  day  of  July  1828,  and  until  payment." 

In  defence,  it  was  stated — I.  That  at  the  death  of  John  Dixon  there  was  no  subsist- 
ing written  contract  of  copartnery  between  the  partners. — II.  That  even  if  the  unsigned 
contract  which  was  founded  upon  were  held  to  be  homologated  and  valid,  still  the 
stipulation  contained  in  it  as  to  the  settlement  of  a  deceasing  partner's  share  and  interest 
as  at  the  30th  June  immediately  preceding  his  death,  could  not  receive  any  effect,  but 
must  be  held  pro  nan  scriptOj  in  respect  that  the  only  means  provided  by  the  contract  for 
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ascertaining  the  value  of  John  Dixon's  share,  as  on  30th  June  1828  (viz.  a  minute 
entered  in  the  sederunt-book,  and  signed  by  the  partners),  was  awanting,  and  could  not 
be  supplied  :  That  as  the  means  provided  by  Uie  contract  was  a  special  annual  agree- 
ment between  the  partners,  proceeding  upon  a  formal  consideration  of  the  annual 
balance-sheets,  and  a  view  and  estimate  of  the  probable  bad  debts,  alteration  in  the 
value  of  company  property,  and  other  circumstances,  by  which  the  fair  value  of  the 
shares  might  be  aifected,  this  special  agreement  was  essential,  to  render  effectual  the 
stipulation  contained  in  the  contract  as  to  the  deceasing  partner's  interest ;  and  being 
a  wan  ting,  the  partnership  must  be  held  dissolved  as  at  the  death  of  John  Dixon,  and  the 
defenders'  interest  ascertained  on  the  common  [427]  law  rules  as  at  that  date,  after  the 
concern  was  wound  up. 

In  support  of  this  last  view,  the  defenders  stated.  That  the  apparent  profit,  brought 
out  by  the  annual  balance-sheets,  was  quite  fallacious,  and  afforded  no  criterion  of  the 
value  of  the  interests  of  the  partners,  till  the  fluctuating  value  of  the  Comj>any'8  stock 
and  property,  and  of  the  bad  and  doubtful  debts,  was  estimated  and  fixed  by  minute  of 
the  partners,  as  the  various  balance-sheets  and  minutes  of  previous  years  showed. 

On  26th  June  1833,  the  Lonl  Ordinary  (Fullerton), 

"Finds,  that  the  conclusion  of  the  pursuers  for  the  sum  of  L. 24,000,  as  the 
ascertained  value  of  the  shares  of  the  Company's  stock  belonging  to  the  deceased  John 
Dixon,  junior,  rests  on  the  sixth  clause  of  the  writing  libelled,  alleged  by  the  pursuers  to 
be  the  contract  of  copartnery  :  Finds,  that  by  that  sixth  clause  it  is  provided,  that  the 
representatives  of  a  deceasing  partner  shall  be  obliged  to  withdraw,  and  that  the  remain- 
ing partners  shall  be  bound  to  pay  to  those  having  right  *  the  value  of  the  deceasing 
'  partner's  share  and  interest  in  the  said  concern,  as  ascertained  by  the  minute  authenticat- 

*  ing  the  last  balance  of  the  Company's  books  preceding  such  decease : '  Finds,  that  the 
form  of  preparing  and  authenticating  the  minute  contemplated  in  the  clause  above 
quoted,  is  contained  in  the  fourth  clause  of  the  said  writing,  which  provides,  that  Jacob 
Dixon,  senior,  as  manager,  is  to  cause  '  fair  and  regular  books  to  be  kept  of  tlie  said 
'  Company's  whole  affairs,  and  to  balance  the  same  regularly  each  year,'  &c.     '  And  the 

*  parties  appoint  a  meeting  to  be  held  at  Dumbarton  upon  the  day  of 

'  yearly,  for  the  purpose  of  examining  and  authenticating  the  said  yearly  balance,  when 

*  a  minute  or  sederunt,  subjoined  or  referring  to  the  same,  shall  be  entered  in  the  sederunt- 

*  book,  and  therein  signed,  whereby,  after  making  a  reasonable  allowance  for  bad  and 

*  doubtful  debts,  and  other  burdens,  the  value  of  each  partner's  share  in  the  concern  shall 

*  be  ascertained;  and  such  minute  or  sederunt  being  signed  by  the  partners  shall  be 
'  probative,  and  bear  legal  evidence  in  all  matters  of  accoimting  among  the  partners : ' 
Finds  that  no  ascertainment  of  the  value  of  each  partner's  share  in  the  concern,  in  terms 
of  this  fourth  clause,  and  authenticated  as  aforesaid,  ever  took  place :  Finds  that,  in 
these  circumstances,  the  value  of  the  share  of  the  late  John  Dixon,  junior,  in  the 
copartnery,  is  not  conclusively  ascertained  by  the  unsigned  and  unauthenticated  balance- 
sheet  of  the  Comjiany's  books  preceding  his  death,  and  therefore,  to  that  extent  sustains 
the  defences ;  assoilzies  the  defenders  from  the  conclusions  of  the  summons,  and  decerns ; 
quoad  tUtrOj  appoints  parties  to  be  further  heard  on  the  disposal  of  the  remaining  parts 
of  the  cause. 

"  Note, — The  Lord  Ordinary  has  thought  it  umiecessary  to  enter  into  the  investiga- 
tion, how  far  the  unsigned  contract  of  copartnery  admitted  of  being,  and  has  been, 
homologated ;  because  he  thinks  that  even  if  it  had  been  regularly  signed  and  tested,  it 
has  not  been  carried  into  effect  in  one  particular  essential,  to  the  support  of  the  conclusion 
of  the  summons  for  the  sum  of  L. 24, 000,  as  the  ascertained  value  of  the  share  of  John 
Dixon,  junior.  The  writing  clearly  distinguishes  between  the  mere  balance  of  the 
Company's  books,  and  the  *  minute  or  sederunt,*  which,  after  *  examining  and  autheuti- 

*  eating  said  yearly  balances,'  is  to  be  entered  in  the  seder unt-book  and  therein  signed, 
'  whereby,  after  making  a  reasonable  allowance  for  bad  and  doubtful  debts,'  &c.,  the 
value  of  each  partner's  share  in  the  concern  shall  be  ascertained.  So  completely 
distinguished  are  they,  that,  in  that  very  sixth  clause  founded  on  in  the  summons, 
binding  the  remaining  ^mrtners  to  pay  the  value  of  the  deceasing  partner's  share  as 
ascertained  by  the  minute  authenticating  the  last  balance,  it  is  expre-ssly  provided  that 
the  successors  of  the  deceasing  partner  *  shall  have  no  right  to  examine  the  books  or 

*  accounts  of  the  said  Company,  or  the  balance-sheets  thereof.'  In  short,  a  clear  and 
most  reasonable  distinction  is  made  between  the  mere  apparent  value  of  the  Company 
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concerns  on  the  face  of  the  balance-sheet,  and  the  true  value  of  the  shares  of  the  partners, 
as  estimated  by  themselves,  and  authenticated  by  their  signatures,  on  a  consideration  of 
the  bad  debts  and  other  circumstances  affecting  the  true  value.  Now  as  no  such 
valuation  of  the  shares  was  ever  made  and  authenticated  in  terms  of  this  special 
provision,  the  Lord  Ordinary  is  of  opinion  that  the  pretension  of  the  pursuers  to  hold 
the  valuation  of  John  Dixon's  share,  as  ascertained  by  the  last  balance  appearing  on  the 
books  of  the  Company  prior  to  his  decease,  is  unwarranted  by  the  terms  of  that  very 
writing  on  which  the  summons  proceeds." 

On  advising  a  reclaiming  note,  the  Court  ordered  minutes  of  debate,  and  thereafter 
pronounced  this  interlocutor : 

"  Find  that  as  no  minute  or  sederunt  appears  in  the  books  of  the  Company,  signed 
by  the  partners,  referring  to  any  balance-sheet,  the  balance-sheet  on  which  the  summons 
Kbels,  does  not  j^er  ae  afford  conclusive  evidence  of  the  value  of  the  share  of  the  late 
John  Dixon,  junior,  in  the  copartnery  of  which  he  was  a  partner ;  qtwad  ultra,  recal  the 
interlocutor  of  the  Lord  Ordinary ;  remit  to  his  I^ordship  to  inquire  whether  the  contract 
founded  on  is  obligatory  on  the  parties,  unless  such  inquiry  shall  seem  to  him 
irrelevant  in  this  action  ;  and  thereafter  to  proceed  in  the  cause  as  to  his  Lordship  shall 
seem  just,  reserving  all  questions  of  expenses." 
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Andrew  Boyes,  Pursuer. — E.  RoberUmu 
The  Incorporation  of  Tailors  of  Canongate,  Defenders. —  Whigham, 

Partnership — Society — Relevancy, — Held,  that  illness — being  one  of  the  contingencies 
entitling  a  member  of  a  society  to  relief  from  the  funds, — afforded  a  relevant  ground 
for  eliding  the  irritancy  of  the  member's  rights  consequent  on  not  paying  up  his 
periodical  contributions. 

The  Incorporation  of  Tailors  of  Canongate  was  constituted  in  the  sixteenth  century 
by  charters  from  the  Abbot  of  Holyrood,  and  a  Seal  of  Cause  from  the  Magistrates  and 
Council  of  Canongate,  with  power  to  make  bye-laws,  and  keep  boxes,  &c.  for  the 
maintenance  of  their  poor.  These  grants  were  ratified  by  Acts  of  the  Scottish  Parlia- 
ment   By  the  third  of  the  Society's  regulations  it  was  declared,  that 

"each  member  shall  pay  the  sum  of  one  shilling  quarterly  to  the  funds  of  the  Incorpora- 
tion; and  if  he  suffer  this  payment  to  be  two  years  in  arrear,  he  shall  forfeit,  on  the 
part  of  himself,  his  wife  and  children,  all  interest  in  the  funds  of  the  Incorporation. 
His  name  shall  be  struck  off  the  roll,  and  he  shall  no  longer  be  considered  a  member." 

And  by  the  eleventh  law  it  was  enacted, 

"That  each  member  shall  pay  one  shilling  quarterly  to  this  fund  (exclusive  of  his 
quarterly  payments  to  the  Incorporation);  and  if  he  allows  these  payments  to  fall 
into  arrear  for  two  years,  he  shall  forfeit  all  right  and  interest  in  the  said  fund,  for 
himself,  his  wife  and  children." 

The  pursuer  became  a  member  of  the  Incorporation  in  1810 — ^subscribed  the  laws — 
paid  the  entry  money  of  L.10,  and  paid  his  contributions  up  to  November  1827,  when  he 
removed  to  Fife,  and  having  fallen  into  arrear  of  his  contributions  for  two  years  and  a 
half,  the  Incorporation,  on  4th  February  1830,  declared,  in  terms  of  the  laws,  that  the 
pursuer  had  for  himself,  his  wife  and  children,  forfeited  all  interest  in  the  funds  of  the 
Incorporation.  The  pursuer  brought  the  present  action,  to  have  it  found  that  the 
Incorporation  were  bound  either  to  Restore  him  to  his  rights  and  privileges  as  a  member 
of  the  Incorporation,  or  to  repeat  and  pay  back  the  contributions  which  he  had  made  to 
the  funds.  In  his  revised  condescendence  the  pursuer  stated,  that  in  the  summer  of 
1828  he  had,  by  the  advice  of  medical  men,  gone  to  Pittenweem,  and  afterwards  to 
Anstruther,  for  the  benefit  of  his  health ;  that  in  1829  he  was  in  the  Infirmary  of 
Edinburgh  for  about  a  fortnight,  about  which  time  he  authorised  John  Dalgleish,  tailor 
in  Edinburgh,  to  receive  a  sum  due  to  him,  and  pay  the  contributions ;  that  it  was  only 
in  February  1830,  that  he  learned  that  this  had  not  been  done,  and  that  in  April  of  that 
year  he  presented  a  petition  to  the  Society,  offering  payment  of  the  arrears,  and  praying 
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to  be  reponed.  The  10th,  11th,  and  12th  articles  of  the  pursuer's  revised  condescendence 
were  in  the  following  tenns : — "  X.  That  at  the  time  the  ar-  [482]  -rears  of  quarterly 
rates  were  incurred  by  the  pursuer,  he  was  absent  from  town,  and  labouring  under  bad 
health,  to  such  a  degree,  that  he  was  unable  to  earn  almost  anything  for  the  support  of 
himself  and  family,  and  was  regularly  receiving  aid  from  different  benefit  societies  of 
which  he  is  a  member. — XI.  That  by  article  4th  of  the  regulations  of  the  Incorporation 
1825,  it  is  provided,  that  *each  superannuated  member,  and  each  member's  widow, 

*  shall  receive  the  sum  of  thirty  shillings  sterling  yearly  from  the  funds,  the  superannuacy 

*  of  the  member  to  be  judged  of  by  the  Incorporation ; '  and  by  article  12th  of  the  same 
regulations,  it  is  provided,  that,  *  in  addition  to  the  provision  above  stated  for  widows, 

*  if  any  member  be  disabled  from  working  by  distress,  he  shall  be  allowed  L.6  per  annum, 

*  including  the  30s.   from  the  Incorporation  ;  and  the  members  to  be  the  sole  judges  of 

*  his  claim,  as  mentioned  in  article  4th.' — XII.  Tliat  in  virtue  of  the  rules  just  quoted, 
the  pursuer  would  have  been  entitled  to  the  foresaid  allowance  of  L.6  per  aimum  from 
the  funds  of  the  Incorporation,  had  he  applied  for  it ;  but  he  did  not  do  so,  expecting 
that  his  health  would  get  better." 

The  Lord  Ordinary  (Fullerton)  pronounced  the  following  interlocutor  and  note : 
"20//i  Feljruary  1834. — The  Lord  Ordinary  having  heard  parties'  procurators,  and 
considered  the  closed  record.  Sustains  the  relevancy  of  the  tenth  article  of  the  pursuer's 
condescendence,  as  explained  by  the  eleventh  and  twelfth  articles.  And,  as  the 
pursuer's  averments  in  these  articles  are  denied  by  the  defenders,  Appoints  the  case  to 
be  called,  that  parties  may  be  heard  on  the  mode  of  ascertaining  their  truth." 

'*  Note, — If  the  pursuer  could  establish  to  the  satisfaction  of  the  defenders,  that  he 
employed  Dalgleish  to  pay  the  quarterly  rates  during  his  absence,  and  if,  immediately  on 
learning  that  this  had  not  been  done,  he  tendered  payment  of  the  arrears,  only  a  few 
months  having  then  elapsed  from  the  period  of  the  forfeiture  of  his  right,  it  would 
seem  rather  a  harsh  enforcement  of  the  rules  of  the  Society,  to  reject  his  claim  for  re- 
admission.  But,  considering  that  this  is  substantially  a  case  of  insurance,  and  that  the 
party  in  such  a  case  is  bound,  at  Ids  own  risk,  to  see  that  the  periodical  rates  are  duly 
paid,  the  Lord  Ordinary  does  not  think  himself  authorised  to  dispense,  from  mere 
consideration  of  hardship,  with  the  strict  rule  of  the  Society.  On  the  other  hand,  as 
illness,  incapacitating  for  work,  was  one  of  the  contingencies  entitling  a  member  of  the 
Society  to  positive  relief  from  the  funds,  a  fortiort  it  must  afford  a  ground  for  suspend- 
ing the  periodical  contributions ;  and  therefore  the  Lord  Ordinary  has  no  doubt  that 
the  tenth  article  of  the  condescendence,  as  explained  by  the  eleventh  and  twelfth,  are 
relevant,  and  must  be  admitted  to  proof." 

The  Incorporation  reclaimed,  but  the  Court  adhered. 


No.  425.  VI.  Jurist  496.     10  July  1834.     2nd  Div.— Lords  Cringletie,  FuUerton, 

and  Medwyn. 

Joseph  Mackintosh,  Pursuer. — Dean  of  Faculty  {Hope)  and  Neaves, 

Lady  Ashburton,  Defender. — SoUcUor-Oeneral  (Cockbum)  and  A.  Maconochit. 

Preecriptiont  Triennial, — Circumstances  in  which  a  claim,  foimded  on  written  offei*s  and 
specifications  for  mason  work  done,  but  without  any  written  contract  constituting  the 
debt — Held  to  have  undergone  the  triennial  prescription,  and  that  this  plea  was  not 
elided  by  letters  from  the  party  and  his  agent,  which  were  pleaded  on  as  containing 
admissions  that  the  claim  was  unsettled,  but  which  did  not  contain  any  acknowledg- 
me  it  of  the  extent  of  work  done,  or  of  the  justice  of  the  debt. 

Tills  action  was  raised  for  payment  of  the  balance  of  an  account,  alleged  to  be  due 
the  pursuer  for  mason  and  slater  work,  &c.,  done  by  the  pursuer  for  tide  late  Lord 
Ashburton,  on  his  Lordship's  estate  of  Rosehall,  in  Sutherlandshire.  The  work  was 
said  to  have  been  performed  during  the  years  from  1817  to  1821,  both  inclusive.  The 
last  article  in  the  account  was  dated  in  September  1821.  Lord  Ashburton  died  in 
February  1823.  The  present  action  was  not  commenced  against  Lady  Ashburton,  as 
his  Lordship's  representative,  till  March  1826.  In  defence,  it  was  pleaded,  That  the 
whole  work  in  question  had  been  measured  and  paid  for  during  Lord  Ashburton'a  life ; 
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besides,  that  the  account  was  prescribed.     The  pursuer  maintained,  That  the  plea  of 

prescription  was  elided  by  the  mode  in  which  his  claims  were  constituted,  and  by  the 

written  evidence  and  admissions  in  process.     It  appeared  that  La  September  1821,  the 

pursuer  having  furnished  his  account,  amounting  to  L.1627  odds.  Lord  Ashburton,  to 

ascertain  the  accuracy  thereof,  authorised  his  agent,  Mr.  John  Mowbray,  W.S.,  to  make 

a  measurement  of  the  whole  work  executed  by  the  pursuer  at  Rosehall.     From  the 

measurement  so  made,  an  account  was   framed,   making   the  total  L.1363,   17s.   4d. 

The  pursuer  having  been  dissatisfied  with  that  result,  it  was  alleged,  but  not  admitted, 

that  he  obtained  Lord  Ashburton's  authority  to  get  the  work   again  measured  and 

examined,  which,  it  was  said,  they  did  in  the  following  month  of  October,  by  Rose  and 

Mackenzie,  two  masons,  whom  the  pursuer  employed  for  that  purpose,  and  whose  report 

made  the  amount   L.1676,  3s.  7^d.     It  appeared  that  Lord  Ashburton  was  desirous  to 

be  satisfied  that  Mr.  Mowbray's  account  was  accurate  in  all  particulars ;  and  this  led  to 

a  correspondence  between  his  Lordship  and  that  gentleman  on  the  subject.     On  the  6th 

October  1821,  Mr.  Mowbray  wrote  a  letter  to  Lord  Ashburton,  stating,  that  from  the 

measurements  being  taken,   and  the  accounts  made  out  at  the  sight  of  the  pursuer, 

he  did   not  think  there  could  be  any  material  error  in  the  accounts.     On   the  15th 

October,   Lord    Ashburton   wrote   Mr.    Mowbray,   That   he  had   begun   to  copy  the 

pursuer's  accounts :  That  from  the  way  they  were  made  out,   he  found  it  difficult  to 

understand  them ;  but  pointing  out  what  appeared  to  him  to  be  an   omission  in  Mr. 

Mowbray's  calculations.     Mr.  Mowbray  answered,  on  20th  October,  that  if  there  was 

an  error,  he  would  endeavour  to  find  it  out.     On  22d  October,  Mr.   Mowbray  wrote 

again,  admitting  an  error,  the  correction  of  which  increased  the  pursuer's  claim  by  L.94, 

10s.  9d.,  leaving  a  balance  due  by  the  pursuer  of  L.3,  9s.  2d. ;  but  stating, 

"he  has  to  get  back  the  274  boUs  of  lime  furnished  to  the  kiln,  &c.  or  their  value. 
Even  according  to  this  new  view,  his  whole  account  does  not  exceed  L.1458,  7s.  4d.  ; 
but  80  far  as  I  recollect,  according  to  his  edition,  it  exceeded  L.1600,  so  that  there  is 
still  a  great  discrepancy." 

It  appeared  that  nothing  more  intervened  between  the  above  date  and  Lord 
Ashburton's  death.  The  pursuer,  on  the  22d  August  1823,  furnished  Mr.  Mowbray 
with  a  state  of  his  claim  in  this  action.  To  that  communication,  Mr.  Mowbray,  on  5th 
September  1823,  returned  for  answer,  that  he  had  received  the  pursuer's  letter,  claiming 
a  balance  of  accounts  as  due  by  the  late  Lord  Ashburton,  of  L.210,  17s.  lOJd. ;  and 
also  an  account  for  stones,  &c.,  amounting  to  L.67,  lOs.  7d.,  a  copy  of  which  letter  he 
had  sent  to  Lady  Ashburton,  and  would  advise  the  pursuer;  when  he  receive<l  for 
answer,  that  he  was  not  [497]  aware  that  Lord  Ashburton  had  authorised  the  pursuer 
to  get  the  work  re-measured  by  Messrs.  Rose  and  Mackenzie ;  and  that  as  to  the  stones, 
he  did  not  think  Lady  Ashburton  would  pay  for  them,  and  the  pursuer  had  better  sell 
them.  The  pursuer,  on  3d  November  1825,  wrote  Mr.  Mowbray,  complaining  of  his 
having  twice  met  Mr.  Mowbray  with  the  view  of  settling  his  accounts,  without  effect, 
and  offering  a  reference.  To  that  letter  Mr.  Mowbray  replied  in  the  following  terms, 
which  ended  the  correspondence : 

"OspiSDALB,  ith  November  1825,  10  Forenoon. 

"  Your  claim  against  Lady  Ashburton, — 

"I  have  done  all  in  my  power  to  settle  your  claims,  but  hitherto  without  effect. 
Your  proposal  of  a  reference  to  Messrs.  Johnston  is  out  of  the  question,  as  they  and  I 
leave  this  within  an  hour  on  our  way  to  Edinburgh,  and  their  tickets  in  the  mail-coach 
are  bespoke.  The  only  other  advice  I  can  give  you  is  to  put  your  papers  in  the  hands 
of  a  respectable  man  of  business.  If  you  go  to  law,  I  fear  you  will  never  get  one 
farthing,  but  be  a  great  deal  of  money  out  of  pocket,  and  it  was  in  that  belief  I  made 
you  an  offer  last  night,  which  you  refused.  Your  letter  is  dated  the  3d,  but  it  only 
reached  me  within  these  few  miautes." 

After  the  action  was  raised,  a  remit  was  made  to  a  professional  person,  before 
answer ;  and  a  great  deal  of  procedure  took  place,  with  the  view  of  ascertaining  the 
exact  quantity  of  work  which  had  been  done  by  the  pursuer,  but  the  report  was 
judicially  found  not  to  afford  the  means  of  deciding  on  the  accuracy  of  the  pursuer's 
claim.  The  action  first  depended  before  Lord  Cringletie,  who,  in  an  note  to  an  inter- 
locutor of  the  13th  May  1828,  expressed  an  opinion  on  the  import  of  the  letters  in 
process,  that  the  pursuer's  account  had  not  been  settled  by  Lord  Ashburton.  Lord 
Fullerton  having  succeeded  Lord  Cringletie  as  Ordinary,  his  Lordship,  in  a  note  to  an 
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interlocutor,  dated  2l6t  June  1832,  stated,  he  had  as  yet  heard  no  argument  on  the 
correspondence,  hut 

"  his  present  impression  is,  that  the  case  bears  a  considerable  resemblance  to  that  of 
Smith  against  Falconer,  17th  February  1831,  in  which  the  Court,  in  altering  the 
interlocutor  of  the  present  Lord  Ordinary,  seemed  to  have  gone  near  to  hold,  that  letters 
admitting  that  there  had  not  been  a  final  adjustment  of  accounts,  were  sufficient  to  elide 
the  plea  of  prescription." 

The  case  came  latterly  to  depend  before  Lord  Medwyn,  who,  on  6th  June  1833, 
ordained  the  pursuer  to  state  in  what  manner  he  proposed  to  establish  the  claim  brought 
forward  by  him,  and  added  the  f ollowiiig  note : 

"Lord  Cringletie,  when  this  case  was  before  him,  seems  to  have  disregarded  the 
plea  of  prescription,  and  Lord  Fullerton  seems  inclined  to  hold  it  elided  by  the  case  of 
Smith  against  Falconer,  17th  February  1831.  It  may  be  doubted  if  the  case  of  Smith 
is  applicable,  as  Falconer  was  the  manager,  who  must  have  settled  the  claim,  who  alone 
knew  anything  of  it,  who  was  referred  to  by  the  principal,  and  whose  writ  was  clearly 
the  writ  of  the  party.  Mr.  Mowbray  cannot  be  viewed  in  the  same  light ;  besides,  there 
is  not  in  any  of  his  letters  an  admission  of  a  just  claim  on  the  part  of  the  pursuer. 
Neither  would  the  prescription  be  elided,  as  was  pleaded,  on  the  groimd  that  the  claim 
is  foimded  in  part  on  a  written  contract.  There  is  no  contract  constituting  the  debt. 
There  may  be  written  offers  and  specifications  showing  the  foundation  of  a  claim,  but 
these  are  of  no  higher  value  in  this  case  than  an  order  for  goods,  which  does  not  prove 
the  execution  of  the  order,  and  where  prescription  would  apply  if  the  account  was  not 
sued  for  within  three  years.  But  in  truth,  prescription  is  not  much  insisted  on.  The 
defence  is,  that  all  the  work  executed  by  the  pursuer  has  been  already  paid  for,  and  was 
so  by  Lord  Ashburton  himself.  Lord  Ashburtou  seems  to  have  managed  his  own  affairs, 
and  paid  minute  and  careful  attention  to  them.  During  a  course  of  years,  he  largely 
employed  the  pursuer  as  a  builder  at  Rosehall,  and  at  the  end  of  each  season  paid  him  a 
slump  sum.  He  was  overpaid  in  1817  by  the  sum  of  L.41,  16s.  6d.,  and  the  complaints 
in  his  letters  show  that  he  could  not  afford  to  be  much  in  advance;  so  that  it  is 
presumable  the  partial  payments  nearly  paid  up  the  work  executed  during  each  season. 
In  September  1821,  the  pursuer  furnished  his  account  for  work  done  from  the  year 
1817.  The  proceedings  of  the  parties  seemed  well  calculated  to  check  the  account  and 
ascertain  its  true  amount.  See  the  statement  in  the  pursuer's  condescendence,  art.  6. 
From  the  measurements  so  taken,  an  accoimt  was  made  out,  making  the  total 
L.1363,  17s.  4d.  An  abstract  of  this  was  left  with  Lord  Ashburton,  and  his  letter  of 
15th  October  1821  says,  he  had  *  begun  the  work  of  copying  your  accounts  concerning 
*  Mackintosh,  which  is  an  arduous  task ; '  and  it  would  appear  that  the  pursuer  also  got 
a  copy.  It  is  singular  tliat  neither  this  account  nor  any  copy  of  it  has  been  recovered 
from  cither  of  the  parties ;  although  Mr.  Mowbray  was  examined,  it  does  not  appear 
that  the  pursuer  was  examined  as  a  haver.  It  might  have  thrown  light  on  the  subject 
of  dispute ;  for,  considering  the  means  taken  to  obtain  an  accurate  measurement  of  the 
work,  there  could  scarcely  be  any  mistake  there  (any,  at  leasts  which  could  now  be 
rectified),  although  there  might  be  a  difference  as  to  the  rate  of  charge,  and  errors  in  the 
calculation.  In  copying  out  the  accounts,  Lord  Ashburton  seems  to  have  discovered  an 
error  of  this  last  kind,  by  an  omission  amounting  to  L.94,  10s.  9d.,  making  the  claim 
amount  to  L.1458,  7s.  4d.,  with  the  value  of  274  bolls  of  lime  furnished  to  the  kiln,  &c. 
The  payments  to  account  received  by  the  pursuer  were  L.1461,  16s.  fid.  Being  dis- 
satisfied with  the  amount  brought  out  by  the  schoolmaster's  calculations  from  the  above 
measurements,  the  pursuer  alleges  that  Lord  Ashburton  gave  him  authority  to  get  the 
work  again  measured  and  examined  by  Rose  and  Mackenzie.  Their  report  is  dated  6th 
October  1821,  and  they  make  the  amount  L.1676,  3s.  7^d.  In  one  of  the  documents  in 
process,  the  pursuer  says,  *  Upon  my  oath,  it  was  by  Lord  Ashburton's  request.'  The 
defender  is  not  boimd  to  accept  of  such  evidence ;  and  as  there  is  no  evidence  of  the 
allegation,  the  Lord  Ordinary  is  strongly  impressed  with  the  belief  that  there  can  be 
none,  because  it  is  not  true.  Considering  how  anxiously  the  measurement  was  made 
under  the  superintendence  of  Mr.  Mowbray,  it  is  not  credible  that  Lord  Ashburton 
would  agree  to  depart  at  once  from  it,  and  authorise  another,  and  still  more  without  Mr. 
Gilchrist  of  Ospisdale,  his  factor,  or  some  one  to  attend  on  his  behalf :  Still  more,  that 
he  could  not  mention  this  in  his  correspondence  with  ^Ir.  Mowbray  about  tliese 
accounts ;  for  the  letters  formerly  mentioned  are  written  in  this  very  month  of  October 
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1821,  and  of  a  subsequent  date  to  the  new  measurement.     Nay,  he  was  even  occupying 
himself  in  the  arduous  task  of  copying  an  account,  which,  according  to  the  pursuer's 
account^  he  had  agreed  to  supersede  by  a  new  measurement.     This  is  incredible.     The 
statement,  however,  that  the  report  of  Rose  and  Mackenzie  was,  on  16th  October  1821, 
delivered  by  the  pursuer  to  Major  Gilchrist  at  Bosehall,  to  be  given  to  Lord  Ashburton, 
is  not  denied,  not  being  noticed  in  the  answers.     During  Lord  Ashburton's  life,  no 
farther  payment  or  settlement  seems  to  have  been  made.     Ue  died  in  spring  1823.     By 
a  letter,  dated  2 2d  August  1823,  to  Mr.  Mowbray,  the  pursuer  brings  forward  the 
present  claim ;  and  the  pursuer  being  imable  to  satisfy  Mr.  Mowbray  as  to  the  authority 
for  measuring  the  work,  he  declines  to  acknowledge  the  claim.    The  remit  before  answer 
to  Mr.  Black,  seems  most  properly  to  have  been  agreed  to  on  the  part  of  the  defender  ; 
because,  as  it  is  clear  from  the  whole  correspondence  that  no  settlement  of  the  account 
took  place,  but  only  cuKX)rding  to  the  measurement  in  September  1821,  the  accounts 
appeared  to  have  been  overpaid ;  hence,  if,  either  through  mistake  of  measurement  or 
miscalculation,  the  claim  should  exceed  what  was  supposed,  a  balance  would  still  be 
due,  which,  of  course,  the  defender  would  not  desire  to  withhold  on  any  plea  of  prescrip- 
tion.   Mr.  Black  having  examined  the  calculations  respectively  made,  with  the  plans 
and  estimates,  and  being  satisfied  that  he  could  not  arrive  at  any  satisfactory  conclusion, 
it  was  most  properly  agreed  that  he  should  go  to  Rosehall  and  measure  all  the  work  that 
was  measurable.     The  building  having  been  [498]  since  destroyed  almost  entirely  by 
fire,  and  much  of  the  work  having  been  originally  repairs,  the  difficulty  of  making  up 
any  report  must  now  be  obvious.     Accordingly,  notwithstanding  all  the  labour  bestowed, 
the  report  given  in  has  been  found  by  Lord  Fullerton  to  be  such  as  '  does  not  afford  the 
*  means  of  deciding  the  pursuer's  claim ; '   and  the  Lord  Ordinary  really  cannot  see  in 
what  manner  the  pursuer  can  now  establish  any  claim  beyond  what  is  admitted  in  Mr. 
Mowbray^s  letter  of  22d  October  1821.     At  the  pleading,  a  farther  investigation  and 
proof  of  the  claim  was  craved  by  the  pursuer,  but  nothing  distinct  or  specific  Mras  stated 
as  to  the  course  of  investigation  proposed,  or  the  proof  which  could  yet  be  had  of  the 
amount  of  the  work  done ;  and  in  the  circumstances  of  the  case,  the  Lord  Ordinary 
cannot  devise  any  method  likely  to  clear  up  the  matter  in  dispute  between  the  parties, 
and  is  unwilling  to  involve  them  in  farther  expense,  unless  he  sees  some  probability 
that  the  additional  investigation  may  lead  to  some  satisfactory  result.    The  pursuer  must 
really  state  more  distinctly  than  he  has  yet  done,  in  what  manner  he  proposes  now  to 
e^bUsh  his  claim." 

The  pursuer  craved  a  remit  to  a  new  reporter,  which  was  refused.  He  then  craved 
a  remit  to  the  jury  roll,  with  a  view  to  a  proof  jmmt  dejure,  which  Lord  Medwyn  also 
refused,  with  the  following  note : 

"  It  is  only  now,  after  being  so  long  in  Court,  that  the  pursuer  offers  a  proof  proiU 
de  jure,  all  the  previous  modes  of  establishing  his  claim  having  been  of  a  different 
description,  more  likely  to  be  satisfactory  than  a  proof  at  large.  These  having  failed, 
all  at  once  the  pursuer  offers  to  resort  to  a  proof  by  witnesses,  without  any  explanation 
how  it  is  possible  to  expect  that  the  workmen  employed  under  the  pursuer  can  more 
distinctly  point  out  what  work  was  done,  being  in  a  great  measure  repairs,  than  the 
porsuer  himself,  who  was  unable  to  point  out  on  the  s{K>t  to  Mr.  Black.  In  these 
cireumstances,  the  Lord  Ordinary  does  not  think  himself  bound  to  involve  the  parties  in 
the  expense  of  a  jury  trial,  in  which,  if  the  pursuer  failed,  the  defender  might  not  be 
able  to  recover  her  expenses,  merely  because  now,  near  the  close  of  this  litigation,  and 
after  exhausting  other  modes  of  proof,  he,  as  a  last  resort,  offers  a  proof  which  he  might 
have  competently  done  at  first,  and  which  would  have  been  allowed,  as  it  could  not  then 
be  supposed  that  it  would  prove  unsatisfactory,  but  which  he  probably  did  not  do  at 
that  time,  from  a  conviction  that  it  would  not  establish  his  claim  with  a  due  regard  to 
the  justice  of  the  case." 

On  a  reclaiming  note  against  this  interlocutor,  the  Court,  on  1st  March  1834, 
"Adhere  to  the  interlocutor  of  the  Lord  Ordinary,  in  so  far  as  it  finds  that  there 
sh&U  be  no  jury  trial  in  this  case,  and  remit  the  cause  to  the  Lord  Ordinary,  with  full 
power  to  consider  Mr.  Black's  report ;  and  if  any  facts  therein  shall  require  further 
eridence,  to  take  such  steps  as  his  Lordship  may  see  fit ;  and  to  decide  upon  the  whole 
cause  as  may  be  just,  and  as  to  all  claims  for  expenses." 

Thereafter,  on  26th  June  1834,  Lord  Medwyn  pronounced  the  following  interlocutor 
and  note : 
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''The  Lord  Ordinary  havmg  resumed  consideration  of  the  debate,  and  advised  the 
process,  Finds  that  the  present  action  not  having  been  raised  till  the  lapse  of  three  years 
from  the  close  of  the  accounts  claimed,  the  presumption  that  the  same  have  been  paid 
and  extinguished,  introduced  by  the  Act  1579,  c.  83,  must  be  held  to  apply,  unless  they 
shall  be  proved  to  be  resting-owing  by  writ,  or  the  oath  of  knowledge  of  tiie  defender; 
and  allows  the  pursuer  to  put  in  a  minute  of  reference,  if  he  shall  be  so  advised. 

*^Note. — ^The  last  article  in  this  account  is  in  September  1821,  and  the  process  is 
not  raised  till  March  1826.     Lord  Ashburton  did  not  die  till  spring  1823,  and  the 
action  is  raised  against  his  representative.     Prescription  then  seems  to  apply.     In  the 
note  of  6th  June  1833,  the  Lord  Ordinary  explained  why  he  did  not  thmk  this  case 
could  be  decided  on  the  same  principles  as  the  case  of  Smith,  17th  February  1831 ;  and 
the  case  of  Tumbull  against  Borthwick,  12th  May  1830,  which  was  noticed  at  the  bar, 
is  so  far  different  from  the  present,  that  there  the  constitution  of  the  debt  was  admitted, 
and  it  was  a  most  sound  view  of  the  law,  that  in  such  a  case  the  party  could  not 
discharge  himself  by  estimating  the  value  of  the  work  himself.     Now,  here  the  amount 
of  the  work  done  is  not  admitted ;  and  Black,  when  on  the  spot,  assisted  by  the  pursuer 
himself,  and  at  least  by  Mackenzie  also,  who  is  referred  to  in  the  report  as  being  present^ 
has  reported  that  he  found  it  impossible  to  measure  it.     There  is  no  admission  in  any 
letter  of  Mr.  Mowbray's,  if  that  would  be  sufficient,  that  anything  is  due.     As  the 
defender  has  resorted  to  the  plea  of  prescription,  originally  and  all  along  stated  in  the 
pleadings,  but  not  insisted  in,  and  as  it  seems  competent  for  her  now  to  do  so,  the  Lord 
Ordinary,  being  of  opinion  that  it  is  applicable  to  the  circumstances  of  this  case,  has 
given  effect  to  it^  and  thinks  that  this  is  a  case  peculiarly  fitted  for  showing  the  propriety 
of  such  a  rule  of  law.     If  this  plea  should  not  ultimately  be  sustained,   the  Lord 
Ordinary  would  find  great  difficulty  in  obeying   the  instructions  of  the   Court,   *to 
'  consider  Mr.  Black's  report^  and  if  any  facts  therein  shall  require  further  evidence,  to 
'  take  such  steps  as  he  may  see  fit.'     The  proposal  of  the  pursuer  is,  to  allow  a  proof  by 
commission  as  to  what  work  was  done  by  the  pursuer,  consisting  in  a  great  measure  of 
repairs  diiring  the  years  1817,  1818,  1819,  1820,  and  1821,  and  this  proof  to  be  by  the 
workmen  who  were  employed  by  him.     The  Lord  Ordinary  cannot  conceive  any  plan 
less  likely  to  bring  out  the  truth  at  this  distance  of  time,  especially  when  the  nature  of 
the  work  to  be  paid  for,  and  of  course  proved,  is  considered.     It  took  eight  or  ten  days 
to  measure  the  various  items  of  work ;  and  the  original  jottings  which  are  produced,  and 
which  the  Lord  Ordinary  has  examined  (from  5-18  to  17-18  of  process),  exhibit  in  a 
much  stronger  light  than  it  is  possible  to  do  in  words,  the  utter  impossibiUty  of  attempt- 
ing to  prove  the  work  done  at  this  distance  of  time.     The  very  abstract  contains  no  less 
than  sixty-one  articles.      The  items  in  the  jottings  composing   them  almost  exceed 
calculation.     From  the  statement  given  in   the  condescendence  and   answers  of  the 
manner  in  which  the  work  was  measured,  and  the  minute  attention  which  the  jottings 
exhibit,  when  *  Mr.  Mowbray  measured  every  piece  of  work  which  was  pointed  out  by 
^  the  pursuer  himself  as  remaining  unmeasured  and  mipaid  for,  after  ascertaining  from 
^  Lord  Ashburton  that  the  pursuer's  information  was  correct,'  it  is  scarcely  possible  to 
suppose  any  inaccuracy,  *  when  the  measuring  line  was  held  by  the  pursuer  himself  or  by 
*  one  of  his  servants,  and  every  figure  marked  down  at  his  sight.'     There  is  no  denial  of 
these  facts.     Now,  there  might  be  inaccuracy  in  the  subsequent  calculations  of  the 
various  items,  or  in  the  summations,  and  if  such  could  have  been  pointed  out>  no  doubt 
redress  would  have  been  long  ago  obtained,  as  the  defender  has,  by  not  resorting  to  her 
legal  defence  of  prescription,  shown  her  willingness  to  do  justice  to  the  pursuer,  if  he 
can  show  any  ground  for  it.    And  if  prescription  is  not  held  to  apply,  the  Lord  Ordinary 
cannot  conceive  any  way  of  proceeding  likely  to  do  justice,  unless  the  pursuer  will 
produce  the  copy  of  the  account  which  must  have  been  furnished  to  him  at  the  time, 
made  up  from  Mr.  Mowbray's  measurements.      It  is  stated  in  Mr.  Mowbray's  examina- 
tion, that  he  thinks  such  an  account  was  furnished  to  him ;  and  this  has  never  been 
denied.     If  it  should  turn  out  that  there  is  any  miscalculation  or  mistake  in  the  summa- 
tion, such  may  be  corrected,  but  beyond  this  there  seems  no  dcUa  or  probanda  for 
going.     The  Lord  Ordinary  still  retains  the  opinion  expressed  in  his  former  note,  that 
as  there  is  no  evidence,  so  there  is  not  the  slightest  reason  to  believe  or  presume  that 
the  re-measurement  by  Rose  and  Mackenzie  was  made  with  Ix)rd  Ash  burton's  consent, 
and  with  the  view  of  superseding  the  former  measurement.     It  is  in  consequence  of  the 
pursuer  insisting  to  be  paid  according  to  this  measurement,  that  has  probably  made  him 
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withhold  the  account  made  up  from  the  only  measurement  which  the  defender  can  he 
called  upon  to  recognise.  The  measurement  of  Rose  and  Mackenzie,  No.  22  of  process, 
camiot  even  he  checked  hy  itself,  it  heing  truly  stated  only  to  he  ^  an  ahstract  of  the 
'  amounts  in  quantity  of  the  dilferent  species  of  work,  without  the  dimensions  from 
*  which  these  amounts  were  made  up.' " 

The  pursuer  reclaimed,  and  referred  to  the  cases  of  Smith  v.  Falconer,  17th  Fehruary 
1831,  and  TumhuU  v.  Borthwick,  12th  May  1830.  The  case  of  Wilson  v.  [499]  Ruther- 
ford, 7th  February  1826  having  also  been  mentioned  from  the  other  side  of  the  bar,  the 
Court  delayed  judgment  till  next  day,  in  order  to  have  an  opportunity  of  looking  into 
the  cases. 

At  the  final  advising, 

The  Lord  Justice-Clerk  said  that  he  had  read  the  case  over  again  with  care,  and  was 
satisfied  that  the  circumstances  in  Falconer's  case  did  not  apply  to  the  circumstances  of 
the  present.  There  were  none  of  Mr.  Mowbray's  letters  that  contained  the  admission 
that  the  pursuer's  claim  was  due.  He  was  therefore  driven  to  the  common  doctrine 
applicable  to  the  case. 

The  Court  then  adhered,  reserving  to  the  Lord  Ordinary  to  decide  as  to  expenses. 

[S.C.  12  S.  618,  929.] 


No.  434.  VI.  Jurist  503.     17  July  1834.     2nd.— Lord  Justice-Clerk. 

George  Smith  Tullis,  Pursuer. — Skene  and  Thomas  Maiiland, 

Alexander  Glenday,  Junior,  Defender. — SolicUor-General  {Gockhuni)  and 

CJieape.      * 

Assault — Damages. — Held,  that  spitting  in  a  person's  face  is  an  assault,  and  entitles  him 
to  damages, — which,  in  the  circumstances,  the  jury  assessed  at  L.40. 

The  pursuer,  a  bookseller  in  Cupar-Fife,  brought  an  action  for  damages  against  the 
defender,  a  manufacturer  there,  for  having  assaulted  and  insulted  the  pursuer,  by 
spitting  in  his  face,  without  provocation,  on  the  public  street  of  Cupar,  on  the  afternoon 
of  Thursday  the  27th  June  1833.  In  defence,  the  defender  stated,  that  the  pursuer 
was  proprietor,  and  one  of  the  conductors  of  the  Fife  Herald,  a  Radical  newspaper,  in 
which  the  defender,  in  consequence  of  having  (satirically  as  was  alleged)  proposed  the 
pursuer's  health  at  a  Conaervative  dinner  on  18th  June  1833,  had  in  the  number  of  the 
paper  published  on  the  27th  of  that  month,  been  held  up  to  ridicule  as  a  person  whose 
political  opinions  were  influenced  by  an  opportunity  of  eating  and  drinking  gratis ;  that 
having  been  accosted  by  the  pursuer  on  the  street,  on  the  day  of  publication  of  the 
paper,  the  defender,  in  a  moment  of  thoughtless  passion,  spat  in  the  pursuer's  face,  for 
which  he  now  expressed  his  regret ;  and  that  he  had  subsequently  offered  to  apologise, 
provided  the  pursuer  apologised  for  the  passages  in  the  newspaper,  but  that  this  offer 
had  been  rejected.  The  following  issue  came  to  be  tried  to-day  before  the  Lord 
Justice-Clerk : 

"Whether,  on  or  about  the  27th  day  of  June  1833,  in  the  [504]  street  of  Cupar-Fife, 
the  defender  assaulted  or  injured  the  pursuer,  by  spitting  upon  him,  to  the  loss,  injury, 
and  damage  of  the  pursuer  ?  " 

"  Damages  laid  at  L.500." 

It  was  proved  that  the  pursuer,  who  was  a  person  of  respectable  character,  and 
peaceable  disposition,  was  passing  along  the  street,  when  the  defender  stepped  up  to  him, 
and  without  any  provocation  being  given  at  the  time,  spat  in  his  face ;  that  the  defender 
afterwards  boasted  of  what  he  had  done,  and  that  the  occurrence  was  immediately 
talked  of  through  the  town  of  Cupar.  The  defences  were  put  in  evidence  by  the 
pursuer,  to  prove  certain  admissions.  The  defender's  counsel  referred  to  the  passages 
from  the  newspaper,  which  were  quoted  in  the  defences  (which  he  contended  he  was 
entitled  to  do,  as  the  pursuer  had  put  them  in  evidence),  but  the  defender  led  no 
evidence. 

Ixjrd  Justice-Clerk  charged  the  Jury.     If  the  facts  be  held  as  proved,  that  this 
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ascertaining  the  value  of  John  Dixon's  share,  as  on  30th  June  1828  (viz.  a  minute 
entered  in  the  sederunt-book,  and  signed  by  the  partners),  was  awanting,  and  could  not 
be  supplied  :  That  as  the  means  provided  by  the  contract  was  a  special  annual  agree- 
ment between  the  partners,  proceeding  upon  a  formal  consideration  of  the  annual 
balance-sheets,  and  a  view  and  estimate  of  the  probable  bad  debts,  alteration  in  the 
value  of  company  property,  and  other  circumstances,  by  which  the  fair  value  of  the 
shares  might  be  affected,  this  special  agreement  was  essential,  to  render  effectual  the 
stipulation  contained  in  the  contract  as  to  the  deceasing  partner's  interest ;  and  being 
awanting,  the  partnership  must  be  held  dissolved  as  at  the  death  of  John  Dixon,  and  the 
defenders'  interest  ascertained  on  the  common  [427]  law  rules  as  at  that  date,  after  the 
concern  was  wound  up. 

In  support  of  this  last  view,  the  defenders  stated,  That  the  apparent  profit,  brought 
out  by  the  annual  balance-sheets,  was  quite  fallacious,  and  afforded  no  criterion  of  the 
value  of  the  interests  of  the  jmrtners,  till  the  fluctuating  value  of  the  Company's  stock 
and  property,  and  of  the  l>ad  and  doubtful  debts,  was  estimated  and  fixed  by  minute  of 
the  partners,  as  the  various  balance-sheets  and  minutes  of  previous  years  showed. 

On  26th  June  1833,  the  Lorti  Ordinary  (Fullerton), 

"Finds,  that  the  conclusion  of  the  pursuers  for  the  sum  of  L. 24,000,  as  the 
ascertained  value  of  the  shares  of  the  Company's  steck  belonging  te  the  deceased  John 
Dixon,  junior,  rests  on  the  sixth  clause  of  the  writing  libelled,  alleged  by  the  pursuers  to 
be  the  contract  of  copartnery  :  Finds,  that  by  that  sixth  clause  it  is  provided,  that  the 
representatives  of  a  deceasing  partner  shall  be  obliged  to  withdraw,  and  that  the  remain- 
ing [)artners  shall  be  bound  to  pay  to  those  having  right  '  the  value  of  the  deceasing 

*  partner's  share  and  interest  in  the  said  concern,  as  ascertained  by  the  minute  authenticate 

*  ing  the  last  balance  of  the  Company's  books  preceding  such  decease : '  Finds,  that  the 
form  of  preparing  and  authenticating  the  minute  contemplated  in  the  clause  above 
quoted,  is  contained  in  the  fourth  clause  of  the  said  writing,  which  provides,  that  Jacob 
Dixon,  senior,  as  manager,  is  to  cause  '  fair  and  regular  books  to  be  kept  of  tlie  said 

*  Company's  whole  affairs,  and  to  balance  the  same  regularly  each  year,'  &c.     *  And  the 

*  parties  appoint  a  meeting  to  be  held  at  Dumbarton  upon  the  day  of 

*  yearly,  for  the  purpose  of  examining  and  authenticating  the  said  yearly  balance,  when 
^  a  minute  or  sederunt,  subjoined  or  referring  to  the  same,  shall  be  entered  in  the  sederunt- 
'  book,  and  therein  signed,  whereby,  after  making  a  reasonable  allowance  for  bad  and 
'  doubtful  debts,  and  other  burdens,  the  value  of  each  partner's  share  in  the  concern  shall 
'  be  ascerteined;  and  such  minute  or  sederunt  being  signed  by  the  partners  shall  be 

*  pro1>ative,  and  bear  legal  evidence  in  all  matters  of  accoimting  among  the  partners : ' 
Finds  that  no  ascertainment  of  the  value  of  each  partner's  share  in  the  concern,  in  terms 
of  this  fourth  clause,  and  authenticated  as  aforesaid,  ever  took  place :  Finds  that,  in 
these  circumstances,  the  value  of  the  share  of  the  late  John  Dixon,  junior,  in  the 
copartnery,  is  not  conclusively  ascertained  by  the  unsigned  and  imauthenticated  balance- 
sheet  of  the  Com^iany's  books  preceding  his  death,  and  therefore,  to  that  extent  sustains 
the  defences ;  assoilzies  the  defenders  from  the  conclusions  of  the  summons,  and  decerns ; 
quoad  uHrOy  appoints  parties  to  be  further  heard  on  the  disposal  of  the  remaining  parts 
of  the  cause. 

"  Note. — The  Lord  Ordinary  has  thought  it  unnecessary  to  enter  into  the  investiga- 
tion, how  far  the  unsigned  contract  of  copartnery  admitted  of  being,  and  has  been, 
homologated ;  because  he  thinks  that  even  if  it  had  been  regularly  signed  and  tested,  it 
has  not  been  carried  into  effect  in  one  particular  essential,  to  the  support  of  the  conclusion 
of  the  summons  for  the  sum  of  L.2-t,000,  as  the  ascertained  value  of  the  share  of  John 
Dixon,  junior.  The  writing  clearly  distinguishes  between  the  mere  balance  of  the 
Company's  books,  and  the  *  minute  or  sederunt,'  which,  after  *  examining  and  authenti- 

*  eating  said  yearly  balances,'  is  to  be  entered  in  the  sederunt-book  and  therein  signed, 

*  whereby,  after  making  a  reasonable  allowance  for  bad  and  doubtful  debts,'  &c.,  the 
value  of  each  partner's  share  in  the  concern  shall  be  ascertained.  So  completely 
distinguished  are  they,  that,  in  that  very  sixth  clause  founded  on  in  the  summons, 
binding  the  remaining  partners  to  pay  the  value  of  the  deceasing  partner's  share  as 
ascertained  by  the  minute  authenticating  the  last  balance,  it  is  expressly  provided  that 
the  successors  of  the  deceasing  partner  *  shall  have  no  right  to  examine  the  books  or 

*  accounts  of  the  said  Comi^ny,  or  the  balance-sheets  thereof.'  In  short,  a  clear  and 
most  reasonalile  distinction  is  made  between  the  mere  apparent  value  of  the  Company 
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concerns  on  the  face  of  the  halance-isheet,  and  the  true  value  of  the  shares  of  the  partners, 
fts  estimated  by  themselves,  and  authenticated  by  their  signatures,  on  a  consideration  of 
the  bad  debts  and  other  circumstances  affecting  the  true  value.  Now  as  no  such 
valuation  of  the  shares  was  ever  made  and  authenticated  in  terms  of  this  special 
provision,  the  Lord  Ordinary  is  of  opinion  that  the  pretension  of  the  pursuers  to  hold 
the  valuation  of  John  Dixon's  share,  as  ascertained  by  the  last  balance  appearing  on  the 
books  of  the  Company  prior  to  his  decease,  is  unwarranted  by  the  terms  of  that  very 
writing  on  which  tiie  simimons  proceeds." 

On  advising  a  reclaiming  note,  the  Court  ordered  minutes  of  debate,  and  thereafter 
pronounced  this  interlocutor : 

"  Find  that  as  no  minute  or  sederunt  appears  in  the  books  of  the  Company,  signed 
by  the  partners,  referring  to  any  balance-sheet,  the  balance-sheet  on  which  the  summons 
libels,  does  not  ;ier  se  afford  conclusive  evidence  of  the  value  of  the  share  of  the  late 
John  Dixon,  junior,  in  the  copartnery  of  which  he  was  a  partner ;  quocul  uHrtt,  recal  the 
interlocutor  of  the  Lord  Ordinary ;  remit  to  his  Lordship  to  inquire  whether  the  contract 
founded  on  is  obligatory  on  the  parties,  unless  such  inquiry  shall  seem  to  him 
irrelevant  in  this  action ;  and  thereafter  to  proceed  in  the  cause  as  to  his  Lordship  shall 
seem  just,  reserving  all  questions  of  expenses.'' 


No.  410.  VL  Jurist  481.     4  July  1834.     1st  Div.— Lord  Fullerton. 

Andrew  Boyks,  Pursuer. — R.  Bobertson. 
The  Incorporation  of  Tailors  of  Canongate,  Defenders. —  Whighavu 

Parttiership — Society — Relevancy, — Held,  that  illness — being  one  of  the  contingencies 
entitling  a  member  of  a  society  to  relief  from  the  funds, — afforded  a  relevant  ground 
forelii^ng  the  irritancy  of  the  member's  rights  consequent  on  not  paying  up  his 
periodical  contributions. 

The  Incorporation  of  Tailors  of  Canongate  was  constituted  in  the  sixteenth  century 
by  charters  from  the  Abbot  of  Holyrood,  and  a  Seal  of  Cause  from  the  Magistrates  and 
Council  of  Canongate,  with  power  to  make  bye-laws,  and  keep  boxes,  &c.  for  the 
maintenance  of  their  poor.  These  grants  were  ratified  by  Acts  of  the  Scottish  Parlia- 
ment   By  the  third  of  the  Society's  regulations  it  was  declared,  that 

"each  member  shall  pay  the  sum  of  one  shilling  quarterly  to  the  funds  of  the  Incorpora- 
tion; and  if  he  suffer  this  payment  to  be  two  years  in  arrear,  he  shall  forfeit,  on  the 
part  of  himself,  his  wife  and  children,  all  interest  in  the  funds  of  the  Incorporation. 
His  name  shall  be  struck  off  the  roll,  and  he  shall  no  longer  be  considered  a  member." 

And  by  the  eleventh  law  it  was  enacted, 

"That  each  member  shall  pay  one  shilling  quarterly  to  this  fund  (exclusive  of  his 
quarterly  payments  to  the  Incorporation);  and  if  he  allows  these  payments  to  fall 
into  arrear  for  two  years,  he  shall  forfeit  all  right  and  interest  in  the  said  fund,  for 
Wnwelf,  his  wife  and  children." 

The  pursuer  became  a  member  of  the  Incorporation  in  1810 — ^sul)scribed  the  laws — 
paid  the  entry  money  of  L.10,  and  paid  his  contributions  up  to  November  1827,  when  he 
removed  to  Fife,  and  having  fallen  into  arrear  of  his  contributions  for  two  years  and  a 
Wf,  the  Incorporation,  on  4th  February  1830,  declared,  in  terms  of  the  laws,  that  the 
pursuer  had  for  himself,  his  wife  and  children,  forfeited  all  interest  in  the  funds  of  the 
Incorporation.  The  pursuer  brought  the  present  action,  to  have  it  foimd  that  the 
Incorporation  were  bound  either  to  Restore  him  to  his  rights  and  privileges  as  a  member 
of  the  Incorporation,  or  to  repeat  and  pay  back  the  contributions  which  he  had  made  to 
the  funds.  In  his  revised  condescendence  the  pursuer  stated,  that  in  the  summer  of 
1828  he  had,  by  the  advice  of  medical  men,  gone  to  Pittenweem,  and  afterwards  to 
Anstruther,  for  the  benefit  of  his  health ;  that  in  1829  he  was  in  the  Infirmary  of 
Edinburgh  for  about  a  fortnight,  about  which  time  he  authorised  John  Dalgleish,  tailor 
in  Edinburgh,  to  receive  a  sum  due  to  him,  and  pay  the  contributions ;  that  it  was  only 
in  February  1830,  that  he  learned  that  this  had  not  been  done,  and  that  in  April  of  that 
year  he  presented  a  petition  to  the  Society,  offering  payment  of  the  arrears,  and  praying 
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father's  death.  2dj  Of  a  deed  of  settlement  and  relative  codicils,  executed  by  the  father 
in  1822  and  1826,  conveying  his  whole  property  to  trustees,  for  the  purpose  of  paying  an 
annuity  of  L.100  a  year  to  the  testator's  daughter,  and  dividing  the  bulk  of  his  property 
among  her  children,  excluding  the  pursuer,  his  only  surviving  son,  from  all  interest 
therein.  The  grounds  of  reduction  were,  quoad  the  discharge,  that  it  had  been  obtained 
by  fraudulent  misrepresentation  and  concealment  on  the  part  of  the  father,  as  to  the 
extent  of  his  fortune,  and  of  the  pursuer's  rights,  at  a  time  when  the  pursuer  was  in 
bad  health  and  distressed  circumstances ;  and  as  to  the  settlement  and  codicils,  that  they 
had  been  executed  under  the  influence  of  partial  insanity,  or  mental  delusion,  in  relation 
to  the  pursuer,  whom  the  testator  then,  and  for  many  years,  groundlessly  imagined  to 
have  been  in  a  conspiracy  with  the  testator's  other  children  to  deprive  him  of  lus  peace 
of  mind,  property,  and  life. 

It  appeared  that,  by  antenuptial  contract  of  marriage,  dated  8th  April  1771,  entered 
into  between  the  [21]  pursuer's  late  father,  John  Fraser,  senior,  then  tanner  in  £din> 
burgh,  and  the  pursuer's  late  mother  (who  died  in  1801),  John  Fraser,  Senior,  boimd 
himself  and  his  heirs  to  lay  out  on  land,  or  other  sufficient  security,  L.500  belonging  to 
himself,  and  L.500  belonging  to  his  wife  (being  the  then  whole  property  of  the  parties), 
"extending  in  haill  to  the  sum  of  L.1G00  sterling,  to  and  in  favour  of  himself  and  the 
said  Margaret  Bowie,  his  future  spouse,  and  longest  liver  of  them  two,  in  conjunct  fee 
and  liferent  for  the  said  Margaret  Bowie,  her  liferent  use  allenarly,  and  to  the  children 
to  be  procreate  betwixt  him  and  her  in  fee : " 

Likeas  the  said  John  Fraser  bound  himself  and  his  foresaids  to  pay  to  his  said  spouse, 
in  case  she  survived  him,  an  annuity  equal  to  the  interest  of  the  said  L.1000,  in  which 
event  he  disponed  to  her  his  whole  executry,  she  being  bound  to  maintain  and  educate 
the  children,  if  any. 

"And  it  is  hereby  provided  and  declared  that  the  foresaid  simi  of  L.1000  sterling, 
or  whatever  the  said  John  Fraser  shall  die  possest  of,  shall  be  divided  among  the  said 
children,  in  such  proportions,  and  at  whatever  time  the  said  Margaret  Bowie  shall  think 
proper :  And  it  is  farther  provided  and  declared,  that  in  case  the  said  John  Fraser  shall 
happen  to  survive  his  said  spouse,  and  that  there  be  a  child  or  children  existing  of  the 
marriage  at  the  time,  and  that  he  marry  a  second  wife,  the  foresaid  sum  of  L.1000  shall 
not  be  afiPectable  with  the  debts  or  deeds  of  the  said  John  Fraser,  but  shall  wholly 
belong  to  the  children  of  this  marriage  :  And  he  hereby  binds  and  obliges  himself  to  lay 
out  the  interest  of  the  foresaid  sum  upon  their  maintenance  and  education : "  "  For  the 
which  causes,  and  on  the  other  part,  the  said  Margaret  Bowie  hereby  dispones  and 
assigns  to  the  said  John  Fraser,  her  future  husband,  the  foresaid  sum  of  L.5()6  sterling 
of  tocher  provided  to  her,  and  whole  interest  due  thereon ;  and  in  case  the  said  John 
Fraser,  her  future  husband,  shall  happen  to  survive  her,  she  hereby  assigns  and  dispones 
to  him,  under  the  conditions  above  mentioned,  all  debts,  goods,  gear,  heritable  and 
moveable,  and  others  of  whatever  nature  or  kind  they  be,  that  shall  be  resting  and 
belonging  to  her  at  the  time  of  her  death,  or  that  shall  fall  under  her  executry,  wifii  her 
paraphernalia  included,  and  in  that  event  she  hereby  nominates  her  said  future  husband 
her  sole  executor  and  universal  legator." 

John  Fraser  and  his  wife  did  not  live  happily  together.  They  had  three  children 
who  had  arrived  at  majority  prior  to  1804.  Alexander,  the  pursuer,  Jean,  afterwards 
Mrs.  Hog,  and  John,  who  died  in  1811.  The  children  took  the  part  of  their  mother, 
and  also  complained  of  harsh  usage  by  the  father  towards  themselves.  On  16th  May 
1801,  the  children  addressed  to  the  father  a  joint  letter,  holograph  of  the  pursuer, 
reminding  him  of  his  duties  as  a  parent,  and  hinting  at  their  rights,  both  at  common 
law  and  under  the  contract,  a  copy  of  which  they  inclosed  to  him.  In  this  letter  they 
stated, 

"  We  are  as  sensible  as  you  are,  that  it  is  not  the  duty  of  children  to  criticise  or  find 
fault  with  the  conduct  of  one  who  should  be  an  example  to  them  of  everything  that  is 
good  and  praiseworthy,  neither  have  they,  or  will  they  ever  think  of  doing  so,  so  long  as 
no  irregularity  causes  suspicions  of  conspiracy  which  have  no  place  but  in  the  imagina- 
tion alone." 

To  this  letter  John  Fraser  wrote  a  passionate  answer  at  the  time,  addressed  "  to 
those  styling  themselves  my  children,"  and  lamenting  that  he  had  ever  been  the  author 
of  their  existence ;  and  on  the  back  of  the  letter  a  memorandum  was  found,  after  John 
Fraser,  senior's,  death,  holograph  of  him,  bearing : 
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"  This  letter  I  consider  as  the  most  unjust,  undeserved,  traitorous,  and  wicked  Kbel 
ever  penned  by  children  to  a  parent,  save  by  tliose  oidy  who  had  thrown  off  all  regard 
to  truth  and  justice,  and  were  themselves  the  most  abandoned  of  the  human  species. 
This  son — this  writer  son — longed  to  rob  me  of  my  means ;  and  to  show  that  the  plot 
was  general,  prevailed  on  his  sister  and  young  brother  to  put  their  names  to  it  along  with 
him,  an  action  they  both  have  repented,  and  in  their  writings  have  repeatedly  owned 
how  unjustly  I  was  used."  "The  other  two  I  have,  on  their  imploring  at  my  hands 
both  by  word  and  write,  forgiven  long  since.  But  as  for  him,  who  afterwards  struck  me 
and  threatened  my  life,  my  resolution  is,  as  I  never  can  forgive  him,  never  to  have  any- 
thing to  do  with  him  more,  and  to  this  resolution  I  hereunto  put  my  name,  this  29th 
April  1816."  (Signed)         "John  Eraser." 

On  20th  August  1801,  the  children  addressed  another  joint  letter  to  their  father, 
expressing  their  regret  for  the  terms  of  the  former  letter,  and  begging  his  forgiveness. 
On  this  letter  the  father,  besides  various  other  annotations,  wrote  the  following  : 

"Aote. — This  declamation,  or  argumentative  epistle,  signed  by  a  confederacy,  is 
much  in  the  same  spirit  as  the  last,  tending  to  convince  me  that  I  stand  in  the  way  of 
robbers,  more  anxious  for  my  means  than  my  existence  or  happiness ;  and  if  they  could 
ruin  me  by  word  or  deed,  it  would  not  be  wanting." 

The  pursuer  had  been,  with  his  father's  reluctant  consent,  bound  apprentice  to 
Thomas  Cranstoun,  Esq.,  W.S.,  and  paid  over  his  earnings  to  his  father,  with  whom  he 
lived  till  October  1802 ;  when,  having  gone  on  a  walking  excursion,  in  the  course  of 
which  he  visited  his  brother  John  in  Glasgow,  a  quarrel  ensued  between  him  and  the 
father,  on  his  return,  in  consequence  of  which  he  was  obliged  to  leave  his  father's  house, 
and  goon  after  went  to  London  as  a  reporter  to  the  Times  newspaper.  Of  this  quarrel 
the  pursuer  gave  an  account  to  his  brother,  at  the  time,  in  a  letter,  in  which  he  stated, 
tJiat  on  coming  home  fatigued  at  eight  o'clock  at  night,  his  father  attacked  him  on  enter- 
ing the  house — swore  he  shoiild  not  stop  another  night  under  his  roof, — and  seized  him 
by  the  collar  to  put  him  out. 

*'  He  seized  hold  of  the  stick  I  had  in  my  hand,  and  which  I  had  taken  with  me  in 
travelling.  In  the  struggle  to  wrest  it  out  of  my  hand  he  discovered  that  it  contained 
a  sword,  as  you  know  I  had  taken  it  for  the  purpose  of  self-defence  upon  my  walking 
excursion.  He  made  a  violent  exertion  to  get  it  from  me,  and  I  not  knowing  what 
might  be  the  consequence  of  his  possessing  himself  of  it,  succeeded  in  preventing  that 
object  Finding  he  could  not  succeed  in  getting  it  from  me,  he  chose  of  his  own  accord, 
to  fall  down,  and,  horribUe  dictUj  called  upon  his  maid-servant  to  witness  that  I  had 
come  in  with  the  avowed  determination  to  murder  him.  Nothing  could,  ever  by  any 
possibility,  be  further  from  my  thoughts.  I  was  exceedingly  fatigued,  and  had  not  the 
smallest  hostility  then,  nor  ever  had  at  any  time,  in  my  mind  against  him.  His 
imagination  seems  to  be  deranged  upon  that  point,  that  his  life  and  property  are  plotted 
against" 

The  father,  about  the  same  time,  inclosed  a  long  letter  to  Mr.  Cranstoun,  addressed 
to  the  pursuer,  accusing  him  of  the  most  disobedient  and  disrespectful  conduct  towards 
him,  and  stating : 

"  Yet  you  have  dared  to  abuse  me,  and,  like  a  treacherous  scoundrel  who  has  failed 
in  his  purpose,  goes  about  traducing  my  character,  and  representing  me  as  the  opposite 
of  what  I  really  am.  I  declare  before  God,  and  am  ready  to  do  it  before  the  world,  that 
I  think  my  life  in  danger  from  you.  You  dared  me  last  day  to  strike  you,  and  stood 
ready  to  show  your  mode  of  defence.  You  have  challenged  me  to  fight  you,  and  you 
would  run  me  through  the  body,  but  for  the  fatal  end  you  would  surely  come  to.  Let 
the  world  hear  and  judge  betwixt  us  !  "  &c.  "  Oh,  madman  !  Oh,  distracted,  inconsider- 
ate wretch  !  You  have  affronted  the  whole  family — made  us  the  town  talk,  and  grossly 
insulted  me,  your  father,  with  the  ill-digeste^l  notions  of  your  [22]  brain.  I  can  no 
longer  endure  the  sight  of  you.  If  you  enter  my  house  it  is  at  the  hazard  of  some  fatal 
catastrophe.  I  desire  you  to  keep  away,  and  assure  you  that  you  shall  live  on  your 
shifts  for  me." 

The  quarrel,  on  the  pursuer's  return  from  Glasgow,  was  thus  alluded  to  in  this 
letter: 

"  As  I  have  determined  you  should  quit  my  house  and  live  on  your  own  earnings, 
80,  the  moment  I  heard  you  enter,  I  insisted  on  your  being  gone.  You  brandished  a 
stick  in  your  hand,  and  swore  you  would  not.  Wlien  I  endeavoured  to  force  you  out, 
S.IUB,  J.  12 
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and  had  you  the  length  of  the  trance,  you  again  swore  you  held  in  your  hand  what 
woidd  prove  fatal  to  me  if  I  persisted.  Accordingly  you  drew  from  the  heart  of  the 
stick  a  dagger,  vowing  you  would  run  anyone  through  the  body  that  should  use  you  as  I 
had  done.  I  strove  to  deprive  you  of  it,  and  called  you  a  miuxlerous  villain,  that 
threatened  the  life  of  your  father.  In  this  struggle  you  struck  me  in  the  side  with  your 
foot  or  knee,  and  I  fell  down  at  full  length,  by  which  I  imagined  my  arm  was  broke." 

Mr.  Cranstoun  returned  this  letter,  stating, 

"  It  will  not  be  easy  to  persuade  me  that  your  son  deserves  all  that  you  lay  to  his 
charge  in  the  letter  you  propose  addressing  him.  On  the  contrary,  his  conduct  in  my 
office,  and  his  great  attention  to  business,  have  been  such,  that  I  think  you  would  do 
well  to  consider,  whether  the  present  system  of  your  family  arrangement  may  not  lead 
to  break  the  spirit  of  a  very  intelligent^  and,  as  far  as  I  can  judge,  a  well-disposed 
young  man." 

In  1803  various  letters  passed  between  the  pursuer,  then  in  London,  and  his  father, 
— the  former  endeavouring  to  soothe  the  latter,  but  without  success.  In  one  of  the^ 
letters,  dated  14th  March  1803,  the  father  alluded  to  the  before-mentioned  quarrel  thus : 

"  Good  God  !  must  I  say  you  struck  me  with  your  knee  or  foot  in  the  side,  till  I  am 
affected  with  it  ever  since — knocked  me  down  thereby,  and,  shocking  to  relate,  you 
drew  a  spear  to  run  me  through  the  body." 

In  September  1804,  the  pursuer  wrote  to  his  father  a  pressing  letter  for  pecuniary 
assistance,  on  account  of  the  state  of  the  pursuer's  circumstances  and  his  bad  health. 
The  father  wrote  in  answer,  on  5th  September  1804  : 

"  Though  I  don't  want  the  necessaries  of  life,  and  am  therefore  perfectly  satisfied, 
yet  I  have  no  more  than  is  actually  sufficient  to  keep  in  my  station,  and  am  now  neither 
able  nor  willing  to  strive  for  more,  though  it  could  be  done.  It  behoves  me,  therefore, 
to  husband  well  what  I  have,  that  you  nor  none  such  should  reduce  me  to  poverty. 
The  claim  one  and  all  of  you  have  upon  my  means,  amounts  to  that  provision  the 
contract  has  fixed ;  and  a  blessmg  it  turns  out  to  me  that  it  exists  in  my  favour,  or  I 
would  have  been  torn  to  pieces  for  a  division.  This  sum,  as  you  well  know,  is  L.1000, 
payable,  as  I  conceive,  at  my  death,  otherwise  it  might  so  have  happened  that>  at  your 
mother's  death,  this  might  have  been  the  whole  I  had ;  and  surely  it  never  was  intended 
that  you  should  have  it  then,  and  let  me  suffer  want,  and,  although  my  own,  to  bestow 
it  ujwn  others.  No,  really  that  never  was  the  intention.  Now,  from  various  views  and 
considerations,  I  have  determined,  even  in  my  lifetime,  to  have  your  discharge,  con- 
junctly and  severally,  for  that  sum,  retaining,  in  the  first  place,  L.150  to  answer  the 
expense  of  your  process  against  Bowie,  as  I  granted  my  obligation  to  see  that  paid ;  the 
account  already  given  in  is  no  less  than  L.111 ;  next,  the  L.50  advanced  you  at  setting 
out  for  the  capital.  Though  this  may  compel  me  to  sell  a  house,  and  retrench  my 
expenses,  yet  am  I  determined  upon  it ;  and  when  you  have  got  this  sum  among  your 
hands,  squander  it  as  you  please  for  me ;  for  if  you  live  up  to  your  income  as  hitherto, 
it  matters  little  what  it  is,  for  you  will  always  feel  in  want.  Now,  the  discharge  that  I 
shall  cause  to  be  made  out  shall  be  conceived  as  above,  being  in  full  of  all  you  can 
claim  in  and  through  that  contract  we  have  heard  so  much  of." 

The  pursuer  replied  on  the  14th  : 

"There  can  be  no  objection,  I  imagine,  to  our  granting  a  discharge,  conjunctly  and 
severally,  for  the  L.1000  specifically  mentioned  in  the  contract,  if  a  mere  receipt  be  not 
sufiicient.  I  have  some  doubts,  however,  whether  it  would  be  perfectly  proper  to  deduct 
out  of  that  sura  the  expense  of  the  process  which  you  yourself  instituted." 

The  father  wrote  tlie  pursuer  on  the  18th,  with  L.50  to  accoimt,  and  stated,  that 
though  his  children  had  not  deserved  it,  he  meant 

"  to  give  each  of  you  L.500,  in  full  of  all  you  can  ask  or  demand  of  me,  in  and  through 
the  contract  of  marriage,  or  any  other  legal  claim  or  demand  whatever,  further  than  my 
goodwill  or  inclination  may  hereafter  prompt  me  to  do.  And  though  it  may  not  at 
present  be  convenient  or  in  my  power  to  pay  all  this  just  now,  without  selling  out  what 
I  have  in  the  funds,  which  would  subject  me  to  considera])le  loss,  yet  your  share  shall 
be  paid  up  instantly,  and  I  can  settle  ^vith  the  others  by  bill  or  bond,  or  otherways,  as 
we  find  it  suitable." 

The  pursuer  answered  on  the  2  2d : 

"  I  have  told  you  repeatedly  I  wish  to  have  no  words  with  a  father  about  pecimLary 
matters,  being  inclined  to  comply  with  your  commands  and  strict  injunctions  as  to 
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implicit  obedience,  confiding  as  to  future  prospects  in  your  expressions  of  returning 
regard  and  aife<jtion,  as  I  now  and  then  have  perceived  of  late  in  some  of  your  letters. 
Nothing  shall  be  wanting  on  my  jmrt  to  merit  their  continuance.  These  pecuniary 
matters  must  always  be  disagreeable  and  irksome  for  children  to  discuss  with  a  father, 
as  he  must  know  his  own  affairs  beat,  which  affairs  you  have  always  studiously  con- 
cealed from  us,  so  that  the  divulging  of  them  would  only  at  this  period  lead  to  a  rene\val 
of  altercation  and  disagreeable  feelings.'' 

In  a  subsequent  letter  from  the  father  to  the  pursuer,  the  former  stated : 

"  It  may  not  be  improper  at  this  time  to  set  you  right  in  your  mistaken  notions  of 
my  mtghty  wcUlomng  in  richesy  which  you  have  sometimes  conceived  was  my  case. 
Though  I  never  complain  while  I  can  live  easy,  yet  rest  assured  that  I  am  not  in  any 
such  circumstances  as  you  imagine ;  and  though  every  stone  and  penny  I  have  were 
corwerted  into  moneys  I  shall  scarcely  realise  double  the  sum  I  am  now  parting  with  to 
you." 

A  deed  was  then  prepared  by  the  father's  agent,  narrating  the  receipt  by  the  children 
of  L.1000  advanced  to  them  by  anticipation,  as  the  sum  which  would  be  due  at  their 
father's  death,  under  the  contract,  and  of  L.500  additional,  advanced  out  of  parental 
regard,  and  discharging  all  claims  by  the  children  against  the  father,  under  the  contract 
of  marriage,  or  in  and  through  the  death  of  their  mother,  and  also  all  bairn's  part  of 
gear,  legUtnij  and  other  claims  competent  to  them  at  the  death  of  their  father.  This 
deed,  without  being  previously  submitted  to  the  children,  was  extended,  and  sent  to 
them  to  be  signed.  The  pursuer,  on  subscribing  this  deed,  received  L.350  as  the  balance 
due  to  him,  after  deducting  his  share  of  the  expenses  of  Bowie's  process  (in  which  the 
children  were  interested),  and  the  advances  made  to  him  by  his  father,  who  immediately 
afterwards  wrote  to  the  pursuer,  that  he  deserved  nothing  from  him  but  reprobation  and 
abhorrence ;  that  what  had  been  done  for  him  was  more  than  he  merited,  and  requesting 
him  to  forget  the  author  of  his  existence.  The  father  frequently  wrote  his  other 
children  in  similar  terms,  but  his  antipathy  to  them  was  less  uniform  than  towards  the 
pursuer.  From  1804  to  1823,  the  pursuer  made  various  attempts,  both  by  letters  and 
through  the  mediimi  of  friends,  to  be  reconciled  to  his  father  [23]  and  in  the  last- 
mentioned  year,  called  for  him  in  Edinburgh,  but  the  father  refused  to  speak  to,  or 
to  hear  of  the  pursuer ;  and  in  all  his  letters,  both  to  the  pursuer  and  to  his  other 
children,  the  father  constantly  repeated  his  former  accusations  against  the  pursuer,  and 
expressed  towards  him  the  most  determined  antipathy. 

On  23d  March  1822,  the  father  executed  a  trust^eed  and  settlement,  by  which  he 
OMiveyed  his  whole  property  to  four  trustees, 

"but  excluding  my  now  only  surviving  son,  Alexander  Fraser,  presently  residing  in 
London,  who  is  hereby  debarred  and  excluded  from  all  management  and  administration 
of,  interest  and  concern  in,  6md  succession  to,  my  means  and  estate,  or  any  part  thereof, 
in  any  maimer  of  way,  and  from  acting  as  tutor  of  law  to  my  grandchildren  after 
mentioned-" 

The  purposes  of  the  trust  were,  to  pay  L.100  per  annum  to  the  truster's  daughter, 
Mrs,  Hog,  and  L.13  per  annum  to  each  of  his  two  servants,  and  the  whole  residue  of 
his  estate  to  be  equally  divided  among  such  of  Mrs.  Hog's  children  as  shoiUd  attain 
majority.  By  codicil,  dated  1st  November  1826,  the  truster  substituted  a  new  trustee 
in  place  of  one  formerly  named, — increased  the  annuities  to  his  servants  to  L.20  each, 
the  capital,  on  their  deaths,  to  be  divided  amongst  his  trustees  (none  of  whom  were  his 
relations), — declared  the  provisions  to  his  grandchildren  not  to  be  payable  till  they 
attained  the  age  of  twenty-six,  and  in  the  event  of  any  of  them  dying  before  majority, 
without  issue,  he  directed  the  share  belonging  to  such  chQd  or  children  to  be  divided 
amongst  hi  said  trustees,  share  and  share  alike.  A  paper  of  directions  by  the  truster 
to  his  trustees,  dated  18th  December  1823,  contained  the  following  clause  : 

"  But  above  every  thing  belonging  to  me,  my  chiefest  care  goes  to  the  protection  of 
my  poetical  recreations,  contained  in  the  new  iron  i)ress.  This  is  intended  as  much  for 
their  preservation  as  for  any  thing  else  that  can  be  put  there,  to  go  to  my  daughter's 
children's  children's  children's  children,  to  be  preserved  by  them  as  relics  of  their  grand- 
sire  ;  not  as  considered  of  any  other  worth  but  that  they  were  the  productions  of  his 
leisure  hours,  and  vast  entertainment !  they  just  now  consist  of  nine  volumes,  which  are 
not  to  be  lent  out  for  reading,  nor  are  they  to  be  separated  at  the  decease  of  any  of  my 
kindred,  but  to  go,  box  and  all,  to  the  descendants  of  my  daughter  Jean,  with  directions 
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for  their  preservation  from  one  generation  to  another ;  and  above  all,  not  to  allow  him 
who  cursed  me  !  struck  me  !  and  drew  a  dagger  to  run  me  through  the  body  !  to  see  or 
touch  them,  nor  indeed  any  thing  belonging  to  me  ! ! !  This  I  expect  my  descendants 
to  do  in  gratitude  for  what  I  am  to  do  for  them." 

A  record  was  made  up,  in  which,  besides  pleading  the  before-mentioned  grounds  of 
reduction,  the  pursuer  maintained  various  pleas  in  law  as  to  the  construction  and  effect 
of  tlie  contract  of  marriage,  and  of  the  discharge.  On  12th  November  1833,  the  Lord 
Ordinary,  Moncreiff,  pronounced  the  following  interlocutor  and  note : 

"  The  Lord  Ordinary  having  considered  the  closed  record,  and  heard  parties'  pro- 
curators thereon,  and  particularly  on  the  course  of  procedure  to  be  adopted,  and  having 
made  avizandum — In  respect  that  the  reconl  comprehends  pleas  stated  as  substantive 
grounds  of  reduction,  founded  on  allegations  of  incapacity,  partial  delusion  or  insanity, 
in  the  granter  of  the  deeds  of  settlement,  and  codicils  chaUenged,  and  of  concealment, 
deception,  undue  influence,  and  oppression,  in  regard  to  the  preparation  and  execution 
of  the  discharge  also  under  reduction,  which  pleas  must  resolve  into  issues  of  fact, 
depending  on  evidence  to  be  adduced  on  either  side,  and  are  of  such  a  nature  as  neces- 
sarily to  supersede  all  consideration  of  the  import  or  construction  of  any  of  the  said 
deeds,  as  being  the  true  deeds  of  the  parties  thereto,  duly  and  validly  executed :  Finds 
that  it  is  not  expedient  or  consistent  with  the  due  order  of  procedure  in  such  a  case, 
that  any  judgment  should  be  pronounced  on  the  other  pleas  in  this  record,  so  far  as  they 
may  depend  on  matters  of  law,  until  those  questions  of  fact  shall  have  been  tried  and 
determined  on  evidence,  and,  with  this  finding,  appoints  the  cause  to  be  enrolled  in  the 
ordinary  motion  roll  of  Court  of  Session  causes,  in  order  that  it  may  be  disposed  of  in 
consistency  therewith. 

"  Note. — The  pursuer  insisted  strongly  that  some  questions  of  law  should  be  first 
determined,  representing  that  the  true  construction  of  the  deeds  might  possibly  in  a 
great  measure  decide  the  cause,  and  that,  as  the  legal  effect  of  them  must  materially 
enter  into  any  question  of  fact  to  be  tried,  it  would  be  extremely  hard  to  throw  it  on 
the  presiding  Judge  at  the  trial  to  decide  de  piano  on  such  questions,  and  to  exjKwe  the 
parties  to  great  expense  in  preparing  for  the  trial  imder  uncertainty,  and  in  afterwards 
trying  the  correctness  of  the  direction  given.  And,  as  the  coimsel  for  the  defenders 
assented  to  the  propriety  of  its  being  left  open  to  the  parties  to  take  the  opinion  of  the 
Court  as  to  the  mode  of  procedure,  the  Lord  Ordinary  has  put  his  interlocutor  in  the 
form  above  expressed,  in  order  that  the  pursuer  may  have  this  opportunity.  His  present 
impression  is,  that  the  whole  cause  should  go  to  a  jury  in  the  first  instance.  But  he  is 
sensible  that,  in  preparing  the  issues,  diflficnilties  may  occur  which  may  render  it  expedi- 
ent or  necessary  to  send  only  special  issues.  If  the  pursuer  reclaims,  the  Court,  seeing 
the  whole  cause,  may  possibly  give  material  directions  on  this  point." 

The  issues  were — 

"1.  Wliether  the  discharge,  of  which  No.  5  of  process  is  an  extract,  dated  16th  and 
29th  October  and  4th  November  1804,  sought  to  be  reduced,  is  not  the  deed  of  the 
pursuer  1 — 2.  Whether  the  deed  of  settlement,  of  which  No.  6  of  process  is  an  extract, 
dated  23d  March  1822,  sought  to  be  reduced,  and  the  codicil  thereto,  dated  1st  November 
1826,  also  sought  to  be  reduced,  are  not,  or  either  of  them  is  not,  the  deed  or  deeds  of 
the  late  John  Eraser,  merchant  in  Edinburgh,  the  pursuer's  father  ? " 

The  whole  of  the  correspondence,  deeds,  and  documents  above  referred  to,  and  a  great 
variety  of  others,  less  material,  were  given  in  evidence  by  the  parties  at  the  trial.  The 
truster's  heritable  property  was  proved  to  have  been  worth,  at  the  date  of  the  discharge 
in  1804,  L.3427,  and  his  moveable  property,  L.3639,  5s.  1  Jd.  The  value  of  his  heritr 
able  property  at  his  death,  was  from  L.4000  to  L.5000,  and  of  his  moveable  property 
from  L.9006  to  L.  10,000. 

The  pursuer  adduced  the  follo\ving  witnesses : 

Mr.  Tliomds  Cranstoun,  W.S., — gave  pursuer  a  high  character,  so  far  as  he  knew  j 
him,  and  thought  father's  impressions  unfounded. — A/r.  Walter  Dicksorij  W.S.  Was 
apprentice  in  Mr.  Cranstoun's  office,  along  with  pursuer,  then  about  nineteen  or  twenty, 
and  knew  him  intimately.  Thought  him  of  remarkably  good  temper,  mild,  and  cheerful. 
Visited  occasionally  at  the  father's,  whom  witness  thought  rather  morose.  Supped  tUew 
once  with  other  young  men  in  office.  Saw  nothing  disrespectful  in  pursuer's  conduct  to 
father,  nor  any  thing  remarkable  in  father's  conduct  to  him.  Pursuer  complained  often 
of  father's  harsh  treatment.     Heard  of  pursuer  being  obliged  to  take  loilginga,  in  conse- 
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quence  of  rencomiter  with  father,  arising  from  latter  attempting  to  push  him  out  of 
house,  for  visiting  brother  in  Glasgow,  when  small  cane-sword  came  out  by  fatlier  seizing 
it,  and  pursuer  [24]  afraid  for  his  life.  Can't  say  if  Mr.  Little  or  pursuer  told  this  to 
witness,  but  heard  it  at  time.  Would  never  enter  mind  of  witness  to  think  pursuer 
capable  of  attempting  or  threatening  life  of  father.  Pursuer  well  educated.  Earned 
about  L.30  a-year.  Regular  in  his  habits.  Witness  left  Mr.  Cranstoun's  in  1802.  Mr. 
Carlyle  Bell,  W.S.,  was  in  same  office  with  pursuer,  Mr.  Dickson,  and  late  Mr.  James 
Little,  from  1796  till  after  pursuer  left  Edinburgh,  and  concurred  with  the  preceding 
witness  in  omnibus.  Farther, — was  asked  by  pursuer,  when  in  London  in  1819  or  1820, 
to  attempt  a  reconciliation  with  father.  No  terms  stipulated  by  pursuer,  who  not  then 
requiring  pecuniary  assistance,  but  actuated  by  filial  regard.  Father  got  into  violent 
passion  when  witness  mentioned  subject  to  him — calletl  pursuer  scoundrel,  &c.  Said 
had  attempted  his  life, — would  never  see  him  more,  &c.  Quite  inexorable.  Pursuer 
never  admitted  father's  impressions  well  foimded ;  and  witness  did  not  think  them  so. 
Mr.  James  Sinclair,  seedsman — Knew  pursuer  and  his  father's  family.  Thought  pursuer 
good  humoured,  and  father  austere.  Mr.  Alexander  Home,  W.S.,  was  acquainted  with 
late  Mr.  Fraser  and  his  family,  who  behaved  to  him  dutifully  and  respectfully,  though 
stood  in  awe  of  him  more  than  usual.  Spoke  to  father  as  to  pursuer,  after  latter  went 
to  London.  Father  accused  pursuer  of  attempting  his  life  with  a  drawn  sword  or  stick. 
Did  not  believe  this  at  all,  or  that  pursuer  capable  of  it.  Father  irritable  and 
vindictive.  Thought  father  under  delusion  as  to  son,  who  did  not  suffer  by  accusations 
in  good  opinion  of  witness.  Pursuer  hinted  to  witness  at  one  time,  as  to  father's 
infidelity  as  a  husband.  Br.  Ebenezer  Gardner, — acquainted  with  pursuer's  father's 
family,  and  visited  them  from  1793  or  1794.  Spoke  to  father,  at  pursuer's  request, 
about  reconciliation  in  1804,  and  again  in  1814.  Father  woidd  not  listen,  nor  assign 
any  reason.  Pursuer  always  spoke  respectfully  of  father.  The  father  had  said  pursuer 
attacked  him,  or  attempted  his  life.  Would  not  believe  it.  Mr.  Francis  Howden,  late 
jeweller  in  Edinburgh. —Knew  late  Mr.  Fraser,  who  was  of  peculiar  temper,  eccentric 
and  vindictive.  Accused  pursuer  of  having  once  come  in  at  an  improper  hour  of 
morning  taken  him  by  collar,  and  threatened  him  with  sharp  sword,  for  which  ordered 
him  from  house  next  day.  Father  mentioned  this  more  than  once,  and  gave  different 
editions  of  it,  the  witness  not  inquiring.  Told  witness  afterwards  (16  or  18  years  ago), 
that  when  pursuer  called  on  visit  from  London,  ordered  him  to  door.  Father  lent 
witness  two  volumes  of  his  MSS.  poems,  of  which  he  seemed  fond.  Said  he  meant  to 
disinherit  pursuer.  Mrs.  WaUaee  had  known  pursuer  and  father's  family  30  years. 
Pursuer  good-tempered  and  respectful  to  father.  Mrs.  Scott, — same.  All  the  children 
complained  of  father's  harshness;  and  Mrs.  Hog  said  it  had  caused  mother  to  go 
deranged.  Said  father  not  faithful  husband.  Never  blamed  brothers,  to  whom  much 
attached.  Dr.  Burt. — Been  50  years  in  prsictice  in  Edinbiurgh.  Seen  great  many  cases 
of  insanity  in  hospital  and  out  of  it.  Some  mad,  and  many  under  delusion  on  one  point. 
Knew  late  Mr.  Fraser  and  family  intimately,  from  1789  till  within  short  time  of  death. 
Visited  and  met  them  in  company.  Mrs.  Fraser  mild  gentle  woman.  Nothing  particular 
in  Mr.  Fraser's  temper,  except  when  talking  of  his  children,  who  all  quiet  and  well 
behaved.  Father  said  pursuer  had  used  him  ill ;  said  same  of  all  his  children.  Fre- 
quently accused  them  of  conspiring  to  make  him  miserable.  This  within  short  time  of 
death,  and  long  before.  Talked  of  pursuer  in  most  outrageous  manner.  Called  him 
e?erytliing  bad.  Swore  at  him  and  at  witness  for  defending  him.  Tried  to  reason 
father  out  of  it,  as  thought  him  like  one  deprived  of  judgment.  Described  conspiracy 
as  existing  among  children,  to  destroy  his  life,  and  get  hold  of  his  property.  Said 
daughter  one  of  conspirators.  Attempted  to  argue  with  him  as  would  have  done  with 
any  madman,  to  keep  him  in  temi>er.  Told  witness  more  than  once  pursuer  had 
attempted  his  life  with  sword.  Said  would  disinherit  him.  Witness  talked  to  father  as 
to  one  under  delusion,  but  he  got  angry.  Always  repeated  same  stories  of  own  accord. 
Witness  much  in  his  confidence. 

Here  it  was  suggested  that  Dr.  Corkindale  of  Glasgow,  who  was  in  Court  as  a 
medical  witness  for  the  pursuer,  hearing  the  evidence,  with  a  view  to  giving  his  opinion, 
should  withdraw  before  Dr.  Buit  was  asked  his  opinion  as  to  the  late  Mr.  Fraser's 
sanity. 

Lord  President  thought  there  was  no  call  on  Dr.  Corkindale  to  withdraw,  although 
he  might  do  so,  as  the  pursuer  consented.     It  was  not  usual  in  the  Court  of  Justiciary ; 
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and  the  same  law  prevailed  there  as  here.  He  remembered  two  famous  cases  in  point : 
One  was  the  trial  of  Sir  Archibald  Kiiiloch,  in  which  he  (the  President)  had  been 
counsel.  The  other  was  the  case  of  an  exciseman  for  killing  a  smuggler.  In  both,  a 
number  of  medical  witnesses  were  brought  to  the  foot  of  the  table  at  once,  and  asked 
their  opinions.  One  of  the  witnesses  in  the  Excise  case,  swore  that  the  exciseman  cut 
down  the  smuggler  from  the  top  of  the  head  to  the  chin ;  and  that  thereafter  the  man 
walked  home  and  drank  whisky.  All  the  medical  witnesses  were  asked  their  opinions 
in  presence  of  each  other,  and  stated,  that  after  such  a  wound  as  that  described  by  the 
witness,  the  man  could  not  have  Uved  a  second. 

Dr.  Corkindale  having  been  withdrawn  of  consent,  the  examination  was  resumed, — 
when  Dr,  Burt  stated,  That  he  was  quite  of  opinion,  as  a  medical  man,  that  the  father 
was  deranged  on  the  subject  in  question,  as  much  as  he  had  ever  seen  any  man,  or  as 
any  man  could  be.  His  mind  entire  on  all  other  matters.  Sensible,  clever  man  on 
every  other  point.  Has  met  with  cases  of  delusion  as  extraordinary,  such  as  persons 
supposing  themselves  poisoned,  and  of  persons  taking  up  an  mifounded  aversion,  which 
generally  against  relations,  or  most  intimate  acquaintances. — (Dr.  Corkindale  was  here 
recalled.) — Witness  beHeved  the  charges  by  Mr.  Fraser  against  his  children  to  be 
entirely  groundless.  When  witness  called  it  a  delusion,  he  became  perfectly  furious. 
Witness  did  not  understand  there  had  been  any  scuffle  or  personal  violence  by  pursuer 
to  father  when  formed  above  opinion.  Father  very  angry  with  witness  for  not  believing 
him, — not  in  state  to  reason  when  this  subject  talked  of.  Witness  told  father  repeatedly 
he  wrong  in  head  on  tliis  subject.     Always  happy  to  see  witness  again. 

Here  the  Dean  of  Factdiyy  for  defenders,  proposed  that  Dr.  Corkindale  should  not 
be  examined  till  after  the  evidence  for  the  defenders  was  led.  Skene,  for  pursuer, 
agreed  to  this,  but  proposed  that  Dr.  Corkuidale  should  see  the  whole  correspondence, 
as  part  of  the  [26]  evidence  of  insanity  depended  on  the  letters.  Dean  of  Faculty 
objected,  unless  Dr.  Corkindale  was  also  to  hear  the  remarks  and  explanations,  which 
alone  could  enable  him  to  form  an  opinion  on  it. 

Lord  President  was  afraid  it  would  not  do  to  lay  the  correspondence  before  Dr. 
Corkindale.  If  Dr.  Corkindale  had  had  conversations  with  the  father  as  Dr.  Burt  had, 
or  had  himself  received  letters  from  him,  he  (his  Lordship)  could  have  understood  that 
But  from  the  mass  of  letters  and  documents  here,  without  remark  on  them,  and  a  com- 
parison of  dates,  &c.,  it  would  be  impossible  to  form  any  opinion. 

Skene,  for  pursuer,  requested  his  Lordship  to  take  a  note  of  the  pursuer  having 
ofiTered  to  lay  the  whole  correspondence  between  the  father  and  sons  before  Dr.  Corkin- 
dale, as  indicating  insanity,  and  that  this  was  refused  to  be  allowed.  A  note  was  taken 
accordingly,  and  the  pursuer  declined  to  examine  Dr.  Corkindale  as  a  witness. 

The  other  witnesses  for  the  pursuer  were  merely  as  to  the  value  of  the  father's 
property,  the  result  of  which  has  already  been  stated. 

The  defenders  called  Mr.  James  Aikman,  Charlotte  Street,  Edinburgh,  Mr.  William 
Keith,  accountant.  Miss  Mary  Forrester,  and  Mr,  Eoger  Eankine,  schoolmaster  in  Leith, 
all  of  whom  had  been  intimate  with  the  pursuer^s  father  and  his  family  for  twenty  or 
thirty  years,  and  gave  the  father  a  high  character  for  shrewdness,  acuteness,  and  vigour 
of  intellect.  Considered  him  always  of  soimd  mind,  and  saw  no  appearance  of  delusion 
about  him.  Ann  Aitchison  or  Qreig,  who  had  been  servant  to  the  father  from  1808  to 
1814,  gave  similar  testimony ;  and  the  defenders  offered  to  call  others  to  the  same  effect, 
but  it  was  thought  unnecessary,  as  the  father's  general  sanity  was  not  disputed.  The 
remaining  witnesses  for  the  defenders  spoke  only  to  the  amount  of  the  father's  proi>erty. 
One  of  them  (Mr.  Brown,  accountant)  being  asked  the  value  as  at  1804,  of  L.IOOO 
payable  at  the  death  of  the  father,  who  was  then  sixty,  stated  it  at  L.613  odds,  according 
to  the  table  of  chances,  without  calculating  the  chance  of  survivorship,  which  would 
have  reduced  it  to  L.502  odds.  According  to  the  time  the  father  actually  lived,  the 
value  as  at  1804,  was  L.405. 

Lord  President  charged  the  jury. — Gentlemen,  I  shall  not  detain  you  with  stating 
more  than  a  word  or  two,  as  to  what  is  your  duty  in  this  case,  as  you  now  know  it  well. 
You  are  to  decide  the  questions  which  have  been  so  long  investigated  before  yoxi, 
according  to  the  evidence  that  has  been  adduced,  and  not  with  regard  to  any  feelings  you 
may  have  as  to  the  hardship  of  the  case,  either  in  one  way  or  other.  Without  fur^er 
preface,  therefore,  I  shall  merely  content  myself  with  calling  your  attention  to  tlie 
questions  involved  in  these  two  issues,  and  particularly  to  that  of  the  first  issue,  viz.  the 
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discharge  to  which  that  issue  relates.     Gentlemen,  I  need  not  tell  you,  for  I  am  sure 
your  own  good  sense  will  point  out  to  you,  that  both  in  law  and  reason,  where  bargains 
and  contracts  are  entered  into  between  persons  standing  in  the  relationship  to  each  other, 
such  as  that  of  husband  and  wife,  parent  and  child,  everything  ought  to  be  done  as 
fairly,  equally,  openly,  and  candidly  as  ])08si1)le.     I  do  not  mean  to  say,  tliat  it  is  not 
possible  for  them  to  enter  into  agreements  with  each  other,  such  as  has  (xxjurred  in  the 
present  instance,  even  although,  in  the  case  of  children,  that  agreement  may  be  greatly 
in  favour  of  the  father.     Suppose,  for  example,  one  of  the  children  of  a  family  has 
succeeded  to  a  great  fortune  by  his  mother,  or  by  any  distant  relation,  so  that  he  has 
thereby  become  possessed  of  property  much  greater  than  the  father  himself,  I  should  say, 
in  that  case,  really  nothing  could  be  more  reasonable  than  for  the  father  and  child  to 
enter  into  such  a  contract.     The  father  might,  in  such  a  case,  be  supposed  to  say  to  the 
son, — "  My  dear  son  (or  my  dear  Alexander),  you  are  now  provided  for,  and  as  I  have  a 
&mily  of  other  children  besides  you  to  provide  for,  I  submit  to  you,  it  is  reasona])le  you 
should  grant  me  a  discharge  of  all  that  you  can  ask  or  claim  under  your  mother's 
antenuptial  contract  with  me,  for  such  and  such  a  reasonable  consideration,  in  order  that 
I  may  be  the  better  able  to  provide  for  the  other  children  at  my  death."     Gentlemen,  I 
beg  to  observe  to  you,    that  no   man   would  say,  in  such  a  case  as  that,   that  any 
advantage  was  taken  of  that  son,  under  such  circumstances,  nor  that  such  a  discharge 
might  not  be  considered  fair  and  equal  between  the  contracting  parties.     But  in  other 
cases,  where  it   is  merely  or  mainly  for  the  advantage  of  the   father,   without  any 
advantage  accruing  to  the  son,  or  any  child  whatever,  I  must  inform  you,  it  is  absolutely 
neces.sary  that  everything  connected  with  that  transaction  must  be  fair,  open  and  equal, 
on  the  part  of  the  father,  the  principal  contracting  party ;  for  as  to  the  other  party,  there 
can  be  nothing  but  fairness,  everything  being  in  the  i)ower  of  the  parent.     Now,  gentle- 
men, look  to  the  situation  in  which  parties  stand  where  a  husband  and  wife,  or  a  ]>arent 
and  child,  come  to  deal  with   each  other; — on  one  side  you  have  martial  authority, 
parental  authority,  and  influence ;  while,  on  the  other  side,  you  have  conjugal  love  and 
regard,  filial  duty  and  affection.     These  feelings,  in  the  latter  case,  may  be  naturally 
Irading  the  children  to  submit  implicitly  to  the  wishes  and  dictation  of  the  father ; 
whOe,  on  the  other  hand,  his  parental  authority  and  influence  may  not  be  leading  him 
to  act  with  fairness  and  candour,  but  to  be  chiefly  favouring  his  own  interest  from  sinister 
motives.     I  say,  gentlemen,  that  where  persons  are  placed  in  that  situation,  they  do  not 
treat  with  each  other  upon  fair  and  equal  terms,  unless  everything  be  laid  by  the  father 
fairly  and  openly  before  the  child,  in  order  that  the  child  may  know  what  he  is  treating 
about.    Now,  gentlemen,  upon  this  point  I  shall  refer  you  to  the  printed  copy  of  the 
discharge,  as  it  appears  in  page  114  of  the  defender's  appendix.     You  will  observe  that 
this  discharge  is  planned  and  drawn  by  the  father,  with  the  assistance  of  his  agent,  and 
transmitted  in  a  ready  extended  state  to  the  son  Alexander,  in  London,  to  be  signed : 
Therefore,  the  language  of  it,  and  the  sentiments  of  it,  are  the  father's,  and  the  father's 
alone.    What  is  it  in  that  document  he  wishes  the  children  to  say  or  state  ?    This,  I 
must  observe,  is  a  point  which  has  not  been  taken  notice  of  by  either  of  the  learned 
counsel,  though  I  think  it  is  the  most  material  part  of  the  whole  of  that  document. 
After  making  them  say — "  whatever  we  may  in  future  receive  from  our  said  father,  or 
which  he  may  convey  or  bequeath  to  us,  or  any  of  us,  will  be  solely  and  entirely  a  free 
gift,  and  out  of  his  own  good-will  and  plectsure  ;  and  we  are  fully  satisfied  that  the  sums 
we  at  present  receive  from  him  are  much  more  than  equal  to  any  legal  demand  we  might 
otherwise  have," — that  is  what  he  makes  the  children  say  and  confess,  so  as  to  appear  as 
if  they  were  satisfied  of  that  being  the  fact.     But  how  are  they  satisfied  ?     Oidy  by  his 
own  words.     Is  it  pretended  that  he  had  laid  any  statement  before  them,  so  as  to  satisfy 
them  ?    No ;  not  even  the  contract  itself,  nor  any  scroll  nor  statement  whatever ;  but  he 
merely  says, — "  There  is  the  discharge ;  I  am  determined  you  shall  sign  : "  and  he  makes 
them  state,  that  "  it  is  more  than  equal  to  anything  you  are  or  can  be  entitled  to  claim 
nnder  the  marriage-contract ; "  while  his  representations  in  the  letter  to  his  son,  inclosing 
that  very  discharge,  are  fallacious  and  totally  inconsistent  with  the  amount  of  his  property. 
Under  these  circumstances  I  need  only  say,  there  is  not  only  concealment,  but  positive 
fraud  and  deception  on  the  face  of  that  deed,  and  in  that  respect,  it  cannot  ])e  said  to  be 
the  deed  of  the  pursuer.     Then,  gentlemen,  what  says  the  father  in  the  deed  afterwards  ? 
He  proposes  to  give  them  L.500,  in  addition  to  the  L.1000,  under  the  specious  pretence 
of  its  being  out  of  parentaJ  regard,  and  even  from  that  amount  he  makes  certain  deduc- 
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tions.     I  say  that,  under  such  a  deed,  it  ought  at  all  events  to  have  been  at  least  L500 
a-piece.     But  what  is  it  that  the  son  Alexander  receives  1     Gentlemen,  he  only  receives 
in  the  year  1804,  the  sum  of  L.350.     The  father  actually  makes  several  deductions,  one 
of  which  he  stipulates  to  give  up  afterwards ;  but  for  what  purpose  does  he  make  that 
discount  1     He  makes  it  in  order  to  defray  the  expense  of  a  process  which  was  [26]  then 
going  on  against  his  brother-in-law,  Bowie,  and  not  as  a  process  terminated — ^that  suit 
having  been  commenced  at  his  own  instance.     While,  at  the  same  time,  according  to  the 
defence  set  up,  it  might  not  be  a  sum  due  to  him  by  them  at  all,  or  perhaps  the  costs 
might  have  exceeded  the  amount  of  the  whole  he  was  paying.     Besides  this,  he  makes  a 
further  discount  from  the  sum  nominally  stated  to  be  paid  to  his  son,  by  deducting 
certain  other  sums,  in  the  first  instance,  which  he  had  no  right  to  deduct  from  the  sum 
which  he  states  he  is  about  to  pay.     Now,  I  ask  you,  gentlemen.  Do  you  think  there  is 
any  stranger  who  would  so  deal  with  another  1     There  it  is  stated,  "  you  have  paid  that 
sum  of  costs  for  me,  in  a  suit  I  instituted,"  which  they,  the  children,  might  never  have 
derived  any  benefit  from,  and  which  sum  the  father  might  never  have  repaid  to  them  at 
all.     I  am  not  sure,  in  point  of  justice,  whether  the  father  could  have  claimed  that,  even 
although  he  had  gained  the  law-suit.     He  was  the  dominus  litis,  and  as  such  took  the 
law-suit  upon  himself ;  and  if  that  suit  had  been  lost,  I  doubt  exceedingly  if  any  coart 
of  law  would  have  allowed  the  costs  of  it  to  have  been  charged  against  the  children. 
But,  at  all  events,  to  deduct  that,  as  being  due  before  the  suit  was  settled,  is  such  an  act 
of  gross  oppression  and  deception,  that  I  have  no  hesitation  in  saying  that,  in  law,  such 
a  discharge  is  vitiated  and  rendered  null  and  void,  not  only  by  such  gross  concealment  of 
the  amount  of  his  property,  as  you  have  heard  he  made,  but  at  the  same  time  by  taking 
advantage  of  the  filial  affections  of  the  other  contracting  party  towards  him.     This  has 
been  rendered  apparent,  in  so  much  that  I  may  say  it  is  a  most  unworthy  act  of  extortion 
on  the  part  of  the  father  towards  his  children.     That  is  certainly  my  o})inion,  in  point  of 
law,  in  so  far  as  I  understand  that  part  of  the  case. — ^Now,  gentlemen,  with  respect  to 
the  other  issue  you  have  been  investigating ;  namely,  that  which  more  particularly  affects 
the  reduction  of  the  settlement,  upon  the  footing  of  delusion,  independently  of  fraud  and 
deception, — you  have  heard  quite  enough  upon  both  sides,  and  with  great  force  of 
eloquence  on  behalf  of  the  pursuer,  as  to  which  I  cannot  but  express  my  admiration ; 
but  it   is   not  more   than  the  learned   gentleman  who  last  addressed  you  deserves. 
Amongst  other  things,  he  has  stated  to  you  the  very  able  judgment  of  Sir  John  Nicholl, 
in  the  case  of  Dew  v.  Clark — a  case  which  is  very  similar  to  this  one  in  many  resiiects, 
I  agree  in  every  word  of  that  judgment,  both  in  point  of  law,  and  in  the  application  of 
the  law  to  the  facts  and  circumstances  of  that  case.     I  think  it  was  a  most  righteoit^ 
judgment,  and  a  judgment  that  does  infinite  honour  to  the  abilities,  integrity,  and  upright 
feehngs  of  that  learned  Judge.     But,  gentlemen,  consider  the  different  situation  in  which 
he  was  placed,  from  that  in  which  we  are  placed  here.     He  sat  in  the  Consistorial  Court, 
where  he  presided,  and  (as  was  the  custom  in  the  Court  of  Session  when  the  Commissary 
used  to  sit  and  hear  evidence,  which  was  all  taken  down  in  writing)  the  documents  were 
all  laid  before  that  Judge,  for  anything  I  know,  weeks  and  weeks  previously  to  that 
elaborate  and  detailed  judgment   being  given.     He   had  ample  time  to  consider  and 
weigh  every  word  of  that  evidence.     He  had  ample  time  to  have  had  produced  before 
him,  and  to  have  perused  every  letter,  whereas  the  letters  in  this  case  have  been  only 
now  laid  before  me.     In  that  course  of  proceedings  there  was  always  sufficient  time 
allowed,  laboriously  and  maturely  to  consider  them,  while  we  are  here  called  upon  to 
determine  upon  evidence  which  has,  comparatively  speaking  ,only  been  laid  before  us  for 
a  few  hours  altogether.     We  are  called  upon  to  decide  upon  the  merits  of  letters  and 
documents  which  are  more  voluminous  than  I  ever  saw  in  any  court  of  justice.     I  never 
did  see  any  cause  so  little  calculated  to  be  made  a  jury  cause  as  this  has  been,  and  I  shall 
take  the  liberty  of  stating  it  to  my  learned  friend,  his  Majesty *s  Advocate,  in  order  that 
there  may  be  some  alteration  made  by  the  Judges,  in  the  course  of  proceedings  in  cases 
w^here  they  see  there  is  such  a  vast  number  of  written  documents,  so  that  they  may 
determine  whether  such  a  case  ought,  or  ought  not,  to  be  submitted  to  a  jury  at  all. 
For  what  are  you  told,  even  by  the  Dean  of  FaciUty,  and  Mr.  Skene  also,  but  particu- 
larly the  Dean?     He   asked  you   to   peruse   every  document,    and   to   consider  them 
deliberately ;  but,  on  the  other  hand,  I  may  ask,  where,  when,  and  how  are  you  to  do  all 
this  ?     Is  it  in  the  jury-box  that  you  are  to  do  so,  or  is  it  in  any  adjoining  room  you  are 
to  do  it,  at  this  late  time  of  night  1    1  say  that  such  a  case  as  this  never  can  be  deUber- 
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ately  tried  by  any  jury,  in  that  manner,  not  that  a  jury  cannot  do  it,  but  because  it  is 
impossible  that  they  can  devote  that  time  which  may  be  necessary,  coolly  to  deliberate 
upon  these  multifarious  productions  in  such  a  complicated  case  as  this  avowedly  is,  and 
to  sift  and  investigate  it  in  the  mode  in  which  either  of  the  parties  may  choose  to  say 
it  ought  to  be  considered  and  weighed. — Gentlemen,  we  have  now  heard  this  case  argued 
very  ably  on  both  sides,  and  the  evidence  adduced  on  the  one  side  and  the  other  has  been 
also  descanted  upon  at  great  length.     That  being  the  case,  I  shall,  at  this  late  hour  of  the 
night  (it  being  about  twelve  o^clock  of  the  second  day  of  the  trial),  say  but  very  little 
more  upon  this  other  issue  in  the  cause.     This,  you  will  observe,  is  a  case  of  what  is 
called  monomania^ — that  is  to  say,  not  an  allegation  of  what  is  called  perfect  lunacy  or 
insanity  upon  every  subject  generally,  but  pointing  only  to  one  particular  gubject,  or  in 
other  words,  to  mental  delusion,  applicable  to  one  object,  and  in  this  case  it  appecurs  to  have 
been  directed  towards  suspicions   of  conspiracy  amongst  the   party's  nearest  relatives. 
That  there  are  cases  of  delusion,  occurring  frequently  of  the  same  nature  as  that  which  is 
comprised  in  this  issue,  it  is  impossible  to  dispute.     There  are  sometimes  delusions 
occurring  of  such  an  extraordinary  character,  as  to  render  it  almost  impossible  either  to 
define  them  with  precision,  or  even  to  limit  them  in  point  of  description  or  character ; 
for  they  must  necessarily  be  as  multifarious  as  the  varieties  or  characteristics  that  occur 
in  the  human  mind  iiseU,     The  most  extraordinary  of  all  delusions — the  most  wonderful 
and  unaccountable  to  man  in  his  sound  mind — is  that  which  has  been  stated  by  the 
learned  counsel  who  last  addressed  you,  and  yet  it  is  a  very  common  one ; — it  is  that 
which  occurs  in  many  people  mistaking  their  own  identity,  and  believing  themselves  to 
be  different  sorts  of  beings,   or  different  persons  from   what  they  really  are!     One 
naturally  says,  is  it  possible  that  the  human  mind  can  mistake  itself,  or  that  a  man  can 
believe  himself  not  to  be  what  he  actuaUy  ia  1    Yet  it  is  so  ;  and  one  cannot  but  marvel 
mocb,  even  at  that  which  is  a  common  sort  of  delusion.     We  find  it  generally  the  case, 
tbat  those  labouring  under  such  a  delusion  are  found  to  be  supposing  themselves  greater 
than  they  really  are,  or  greater  than  they  really,  by  human  possibility,  could  be  raised 
to.    You  invariably  find  that  such  persons  are  aJways  imagining  themselves  to  be  princes, 
kings,  or  emperors.     Nay,  often  they  imagine  themselves  God  Almighty  himself,  or  our 
Uemd  Saviour.     I  have  known  several  instances  of  that  nature.     I  remember  the  case 
which  is  mentioned  in  that  judgment  and  opinion  of  Sir  John  Nicholl,  in  the  decision  of 
the  cause  Dew  v,  Clark ;  but  I  find  he  had  not  had  before  him  the  right  edition  of  it.     I 
heard  it  from  Mr.  Erskine,  who  was  himself  one  of  the  counsel  in  the  cause.     He  told 
me,  the  true  story  was  tbis, — that  a  man  wsa  brought  before  a  jury  to  be  cognosced,  as  it 
is  called,  and  he  answered  before  the  jury  the  various  questions  put  to  him,  so  sensibly, 
and  in  such  a  composed  manner,  that  the  jury,  when  they  heard  him,  stared  and  wondered 
how  any  party  could  bring  such  a  case  as  his  before  them.     Mr.  Erskine,  however,  it 
appears,  had  got  his  cue  upon  the  subject  of  the  particular  species  of  delusion,  and  the 
proper  mode  of  touching  upon  it,  so  as  to  discover  it ;  and  after  the  other  counsel  had 
addressed  the  jury,  he  rose,  and,  previous  to  addressing  them,  asked  leave  of  the  indi- 
Tidual  himself,  sought  to  be  cognosced,  to  put  a  few  additional  questions  to  him.     To 
this  the  party  had  no  objection ;  but  says  he  (the  coimsel),  before  doing  so,  "I  ought  to 
fall  down  on  my  knees,  and  humbly  ask  your  gracious  forgiveness  for  daring  thus  to  put 
questions  to  such  a  high,  mighty,  and  supreme  character  as  you  avowedly  are."     "  Stop 
(says  the  other),  rise  up  and  fear  not — thy  sins  are  ft/rgiven  thee  ;  "  thereby  showing  at 
once  the  truth  of  what  was  suspected,  viz.  the  fact  of  his  actually  imagining  himself  to 
be  our  Lord  and  Saviour. — I  had  an  extraordinary  instance  of  a  similar  nature,  occurring 
a  considerable  time  ago  to  myself,  at  my  own  chambers  in  Hill  Street,  where  a  gentleman 
was  announced  as  wishing  to  speak  to  me ;  he  was  a  young  man,  and,  as  I  supposed, 
was  calling  upon  business.     I  accordingly  saw  him,  and  found  him  to  be  one  of  the 
genteelest  looking  persons  I  ever  saw  in  my  life.     I  asked  him  to  sit  down,  immedi- 
ately when    he   began    to  speak.     I   supposed    he  had   some    letter   or  petition  to 
present  to  me;  but   finding  that  was  not  the  case,  I   rose,   and  said — "I  am  just 
[27]  preparing  to  go  to  the  Court,  and  may  I  beg  to  know  what  your  demands  are  ? " 
Upon  this  he  stared  with  astonishment,  and  said — "  What !  don't  you  know  me  ? "     "  Xo  ; 
I  don't  at  present  recollect  you.  Sir,"  after  looking  firmly  and  steadfastly  at  him.     "  That 
is  very  odd,"  says  the  gentleman.     Then,  I  observed,  "  It  may  be  odd  to  you ;  but  as  I 
have  no  recollection  whatever  of  ever  having  seen  you,  it  would  be  more  odd  if  I  did 
know  you.     Let  me  know  who  you  are,  and  then  I  can  ascertain  how  it  is  that  I  should 
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not. recollect  you.  Let  me  know  who  you  are,  in  the  first  place."  "  I  am  Jesus  Christ  1 " 
says  he.  "Then,"  says  I,  "I  really  was  not  aware  of  that;  but  as  I  have  not  time  to 
receive  communications,  I  beg  leave  to  po8t})one  the  interview,  as  I  have  to  go  to  the 
Court  immediately,  and  therefore  you  must  allow  me  to  withdraw  at  present."  He 
accordingly  walked  out  of  the  room ;  and  I  soon  afterwards  found  he  was  a  person  who 
had  actually  made  his  escape  from  his  keepers,  who  were  in  pursuit  of  him.  In  fact,  he 
was  an  insane  or  deluded  person,  who  had  escaped  out  of  the  custody  of  keepers  who 
were  waiting  outside  for  his  return. — Besides  these  instances,  we  hear  of  many  other 
delusions  of  a  very  extraordinary  nature.  There  is  one  case  upon  record,  for  instance, 
of  a  very  honest  gentleman  who  believed  himself  to  be  a  tea-pot.  How  he  managed  that 
in  his  own  mind,  I  really  don't  know ;  but,  upon  various  occasions  in  the  day  time,  he 
stood  up  with  one  hand  turned  round  in  this  way,  to  represent  the  kandley  and  with  the 
other,  in  an  attitude,  to  represent  the  stroup  of  tlie  tea-pot.  There  also  have  been 
instances  of  other  descriptions  of  delusive  ideas :  such  as  persons  imagining  that  some 
parts  of  their  bodies  were  made  of  glass,  or  that  their  whole  frame  is  made  of  China. 
In  short,  the  delusions  of  the  hiunan  imagination  are  quite  unaccomitable ;  and  there  is 
no  end  of  them.  But  this  is  a  very  common  thing  attending  delusions,  viz.  that  where 
the  imagination  is  unsupported  by  facts,  it  will  be  always  accompanied  with  su^ncions  of 
conspiracies  existing  against  them,  or  with  jealousies  which  are  generally  applicable  to 
their  nearest  relation'*.  I  remember,  when  we  had  here  the  famous  trial  of  Sir 
Archibald  Kinloch,  it  was  said  (and  that  was  confirmed  by  Dr.  Monro)  that  he  showed 
very  striking  symptoms  of  jealousies  and  suspicions  of  near  relations,  which  was  proved 
to  be  a  general  feature  in  such  cases.  Now,  gentlemen,  as  to  the  delusion  alleged  to 
exist  in  this  case,  whatever  may  be  my  judgment,  yet  still  it  is  a  question  of  evidence 
upon  this  subject  which  I  shall  leave  entirely  to  you.  It  is  for  you  to  say  whether  you 
think  there  was  a. delusion  in  this  man's  mind  upon  certain  topics,  his  jealousies  or 
suspicions  of  conspiracy  not  being  founded  upon  actual  or  real  facte ;  or  whether  his 
antipathy  to  his  family  arose  from  other  causes?  As  to  that  question,  it  is  perfectly 
plain  that  something  of  the  sort  arose  in  this  case,  as  in  some  of  the  other  instances 
given,  namely,  jealousies  and  suspicions  giving  rise  to  the  idea  of  conspiracy  in  his  mind, 
which  are  repeatedly  alluded  to  in  his  numerous  letters.  Gentlemen,  you  liave  evidence 
of  this  fact,  from  the  allusion  to  it  contained  in  the  letter  from  the  children,  addressed 
to  the  father,  dated  so  long  back  as  the  16th  of  May  1801,  which,  however  well 
intended  it  seems,  under  the  circumstances  of  the  case  was  not  a  very  proper  one  to 
assuage  any  pre-existing  delusion — I  mean  the  letter  which  is  to  be  found  in  page  eighth 
of  the  defender's  appendix.  You  wiU  observe  that  this  is  dated  the  16th  May  1801, 
being  long  before  the  alleged  attempt  was  supposed  by  the  father  to  have  been  made 
upon  his  life.  Now,  in  that  letter,  the  children  say :  "  We  are  as  sensible  as  you  are, 
that  it  is  not  the  duty  of  children  to  criticise  or  find  fault  with  the  conduct  of  one  who 
should  be  an  example  to  them  of  everything  that  is  good  and  praiseworthy.  Neither 
have  they  thought,  nor  will  they  ever  think,  of  doing  so,  so  long  as  no  irregularity  causes 
suspicions  of  conspiracy,  which  have  no  place  but  in  tJie  imagination  cUone"  Therefore, 
there  is  here  a  proof  produced  by  the  defenders  themselves,  that  even  at  that  early  date 
the  children  saw,  and  stated  to  their  father  avowedly  and  openly,  that  he  had  entertained, 
previously  to  that  i)eriod,  suspicions  of  conspiracy,  which  they  coidd  not  account  for ; 
and  that  statement  is  made,  totally  independent  of  any  attempt  upon  his  life,  or  of  any 
consciousness  on  their  part,  that  they  were  all  engaged  in  a  conspiracy  against  him. 
Now,  gentlemen,  if  you  be  of  opinion  that,  previously  to  that  period,  there  had  been  no 
foundation  for  such  a  charge,  or  that  he  had  taken  up  at  that  time  any  groundless 
notion  of  conspiracy,  then,  of  course,  there  is  an  end  of  the  case  upon  this  issue.  If 
there  [reaUy  were  any  appearance  of  conspiracy,  then  there  was  not  a  delusion.  But, 
gentlemen,  there  is  no  evidence,  prior  to  that  period,  that  the  children  had  ever  said  or 
done  anything  that  should  have  led  the  father  to  conceive  the  idea  of  conspiracy  at  any 
time.  No  doubt  this  letter  may  have  been  a  very  imprudent  one,  in  so  far  as  it  tended 
very  little  to  remove  his  delusion  or  suspicions,  however  groundless ;  but  certainly  the 
children  may  not  have  been  then  aware  of  the  existence  of  delusion ;  for  if  there  were  a 
delusion,  such  an  intimation  could  not  have  tended  to  conciliate  him.  They  might  not 
have  been  aware  from  what  cause  arose  such  suspicions  and  jealousies,  nor  that  his 
conception  of  conspiracy  was  that  which  constituted  monomania.  In  every  attempt 
made  to  conciliate  him,  they  no  doubt  appear  to  have  been  unable  to  judge  of  the 
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cause  of  it ;  and  if  so,  it  might  appear  to  him  that  it  so  far  partook  of  conspiracy^  as  it 
is  a  letter  signed  by  all  the  three ;  but,  then,  that  was  not  a  secret  conspiracy^  for  they 
there  openly  allude  to  the  allegations  on  his  part,  as  to  imaginary  conspiracies  existing 
eren  before  his  writing  that  letter.     If  there  were  any  such  idea  existing  in  his  mind 
before  that  time,  then  that  letter  might  aggravate  his  delusion,  but  it  was  evidently  not 
the  original  cause  of  it,  he  having  imagined  a  conspiracy  previously  to  have  existed. 
The  idea  of  conspiracy  seemed  to  have  prevailed  in  his  mind,  even  before  the  receipt  of 
that  letter,  and  ever  afterwards.     Now,  what  says  the  note  which  he  adds  to  it  many 
years  afterwards  ?  viz.  in  1816.     He  says, — "This  letter  I  consider  as  the  most  unjust, 
imdeserved,  traitorous,  and  wicked  libel  ever  penned  by  children  to  a  parent,  save  by 
those  only  who  had  thrown  off  all  regard  to  truth  and  justice,  and  were  themselves  the 
most  abandoned  of  the  human  species.     This  writer  son  longed  to  rob  me  of  my  means, 
and,  to  show  that  the  plot  was  general,  prevailed  on  his  sister  and  young  brother  to  put 
their  names  to  it  along  with  him."     That  is  a  confirmation  of  the  idea  he  had  conceived 
as  to  some  conspiracy  having  previously  been  entertained,  and  which  he  then  seems  to 
have  taken  care  to  describe  to  be  general :  as  he  further  says,  in  the  note  afterwards 
attached  to  that  letter,  "  The  other  two  I  have,  upon  their  imploring  it  at  my  hands, 
both  by  word  and  write,  forgiven  long  since ;  but  as  for  him  who  afterwards  struck  me, 
and  threatened  my  life^  my  resolution  is,  as  I  can  never  forgive  him,  never  to  have  any- 
^ling  to  do  with  him  more."     Now,  gentlemen,  it  is  for  you  to  consider,  and  I  leave  it 
to  you  to  judge  this  from  the  evidence,  whether  there  were  any  just  cause  in  this  man's 
mind,  that  his  children  wanted  to  rob  him  of  his  fortune,   by  a  conspiracy  existing 
amongst  them  to  take  away  his  life,  or  whether  you  can  attribute   his  conduct  towards 
bis  children  generally  to  any  other  cause  than  delusion. — Let  us  suppose  that  this  case 
bad  never  come  to  trial  at  all, — that  there  was  no  evidence  on  either  side  as  to  it,  but 
that  the  father  and  son  had  each  of  them  come  before  you,  telling  each  his  own 
story, — ^I  ask  you,  which  of  those  stories  would  you  have  considered  the  most  probable  1 
Would  you  say  that  the  son  had  actually  come  in  with  a  drawn  dagger  to  take  away  the 
father's  life ;  or  woiild  you  say  that  the  father  was  under  some  strange  delusion  ?    I 
should  think  there  could  be  no  doubt  as  to  what  would  be  your  opinion  upon  that  part 
of  the  subject^  from  the  mere  circumstance  of  the  one  account  being  more  probable  than 
the  other,  and  because  such  delusions  as  to  relations  conspiring  are  not  uncommon ;  but 
parricide  is,  thank  God,  a  very  unusual  crime  in  this  or  any  other  country. — Now, 
giffltlemen,  suppose  it  does  appear  that  there  had  been  at  one  time  (viz.  upon  the  return 
from  Glasgow  visiting  his  brother)  some  scufHe  between  the  father  and  the  son,  yet  still 
1  aay  there  is  evidence  of  a  previous  determination  on  the  part  of  the  father,  forcibly  to 
turn  the  son  out  of  the  house ;  of  that  there  can  be  no  doubt> — but  you  will  consider 
whether  that  was  the  first  origin  of  the  delusion  in  his  mind,  and  whether  the  father 
might  not,  from  his  preconceived  suspicions  of  conspiracy,  view  that  matter  in  a  different 
light  from  what  it  ought  to  have  been  viewed  ;  he  may,  for  instance,  have  thought  that 
bis  son,  from  the  mere  circmnstance  of  his  having  a  stick  in  his  hand,  was  attempting 
bis  life,  when  in  fact  he  was  not,  and  had  not  the  most  distant  intention  of  it.     But  the 
question  is,  was  that  the  [28]  original  cause  of  the  delusion  in  the  man's  mind  ?     No,  I 
should  say,  he  had  taken  up  the  delusion  long  before  that  period;  for  he  had  long 
previously  considered  that  there  was  a  conspiracy  to  take  his  property.     I  think  it  was 
very  wrong  and  foolish  enough  for  the  son  to  have  made  any  resistance  at  all ;  it  would, 
perhaps,  have  been  better  the  moment  the  father  said,  " go"  that  he  should  have  gone ; 
for  there  certainly  would  have  been  no  difficiilty  to  find  a  bed  in  Edinburgh.     There 
was  no  doubt  a  struggle  between  them  upon  that  occasion,  created,  as  is  said,  by  the 
father's  predetermination  to  attack  the  son,  and  the  son's  anxiety  to  prevent  the  father 
getting  hold  of  the  stick,  from  which  the  son  might  have  some  apprehension  of  danger 
ensuing.     Under  these  circumstances,  you  are  left  to  determine  these  matters  by  the 
pfvbahiliiies  of  the  case.     Unless  you  be  convinced  that  that  was  the  origin  of  the 
delusion,  you  will  not  attribute  it  as  originating  at  that  period,  but  you  will  attribute  it 
to  that  preconceived  impression  as  to  a  conspiracy  existing,  which  still  remained  as  a 
delusion  upon  his  mind ;  for  if  that  were  the  origin  of  the  delusion,  then  the  continu- 
ance of  it  must  necessarily  be  attributed  to  the  first  cause,  namely,  a  conspiracy  to 
rob  him  of  his  property.     Even  if  he  had  a  right  to  be  offended  at  that  which  the 
children  had  conceived  necessary  as  to  the  contract  he  had  abstracted  during  his  wife's 
Hfetime,  still  the  question  is,  was  the  struggle,  as  described  by  the  father  himself,  of 
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such  a  nature  as  to  make  him  conceive  the  son  had  come  in  expressly  to  take  away  his 
life  ?     The  delusion  appears  to  have  been  such,  that  he  imagined  his  son  had  drawn  the 
dagger  vi\yon  him ;  but  this  seems  to  have  arisen,  merely  because  in  the  struggle  it  made 
its  appearance  out  of  the  stick.     In  his  description  of  the  scene,  in  his  various  letters, 
the  father  appears  to  give  different  accounts  of  it.     In  some  letters,  he  appears  to  describe 
it  as  having  taken  place  in  a  room, — in  another,  that  he  never  got  farther  than  the 
kitchen, — at  another  time,  it  appears  to  have  been  in  the  passage  ; — at  one  time,  the 
instrument  is  described  to  be  a  s^jear,  at  another  time  a  dagger,  and  at  a  third  time,  one 
would  think  it  is  magnified  into  a  drawn  sword ;  whereas  it  turns  out  to  have  been  only 
what  was  called  a  sword-cane,  which  the  son  had  had  with  him  on  a  walking  excursion, 
in  the  course  of  which  he  paid  a  visit  to  his  brother  in  Glasgow ;  but  it  does  not  appear 
that  that  was  drawn  by  the  son  in  the  struggle,  but  on  the  contrary,  prevented ;  while, 
in  another  letter,  previously  written  by  the  father  to  his  daughter,  he  himself  had 
premeditated  or  anticipated  that  such  a  struggle  should  take  place,  even  at  the  risk  of 
what  he  calls  a  fatal  catastrophe.     Upon  that  occasion,  the  sword-part  of  the  cane  may 
have  got  loose,  and  from  that  circumstance  the  father  might  have  conceived,  in  his 
previously  disordered  imagination,   that  the  son  had  brought  that  sword-cane  for  the 
express  purpose  of  putting  him  to  death.     It  is,  however,  for  you  to  consider,  whether 
such  an  occurrence  as  this,  under  all  the  circumstances  of  the  case,  could  be  magnified 
into  an  attempt  to  take  away  his  life,  and  that  the  son  had  come  in  expressly  for  the 
purpose  of  doing  so,  after  that  walking  excursion  which  has  been  described  ?  or  whether 
you  can  attribute  the  conduct  of  the  father  to  other  motives  ?     With  these  observations, 
I  leave  the  whole  matter  to  you  to  consider, — and  you  are  as  able  to  judge  of  this  case 
as  I  can  be.     It  is  impossible  to  go  through  it  all ;  but  I  trust  you  have  heard  sufficient 
of  the  case  to  enable  you  to  fonn  a  correct  judgment.     You  will  please  now  consider 
your  verdict. 

The  jury  found  on  the  first  issue  for  the  pursuer,  and  upon  the  second  issue  for  the 
defenders. 

[S.C.  13  S,  703.] 


No.  38.  VII.  Jurist  61.     21  Nov.  1834.     2nd  Div.— Lord  Moncreiff. 

William  Torrance,  Pursuer. — Dean  of  FdcuUy  {Hope),  D,  M'NeUl  and  Paterson, 

Leaf,  Colbs,  Son,  &  Company  and  Jambs  Turnbull,  Defenders. — SolicUoT- 

General  (Skene)  and  BiUher/urd. 

Privileged  Slander — Libel — Malice — Issues. — Creditors  under  a  depending  process  of 
sequestration  having  resisted  a  proposal  of  comjwsition,  on  the  ground  of  what  they 
alleged  to  be  fraudulent  practices  in  the  bankrupt,  in  contracting  his  debts  and  dis- 
posing of  the  goods  furnished  to  him ;  and  having  endeavoured  to  obtain  the  concur- 
rence of  other  creditors  in  the  opposition,  by  writing  to  them  their  views  of  the 
alleged  fraudulent  practices — Held,  in  an  action  of  damages  for  defamation  at  the 
instance  of  the  bankrupt  against  the  opposing  creditors  and  their  agent,  that  tlie 
issues  are  not  relevant,  without  containing  an  averment  of  malice  as  well  as  falsehood. 

This  was  an  action  of  damages  at  the  instance  of  Torrance,  a  merchant  in  Glasgow, 
against  Leaf,  Coles,  and  Company,  merchants  in  London,  and  Mr.  Turnbull,  their  agent 
in  Glasgow,  on  account  of  liCaf,  Coles,  and  Company  having  written,  and  Turnbull 
circulated,  certain  letters,  commenting  on  the  conduct  of  the  pursuer  while  on  the  eve 
of  bankruptcy,  and  stating  the  groimds  on  which,  as  creditors  of  the  pursuer,  Leaf,  Coles, 
and  Comjmny  had  opposed  his  discharge.  It  appeared  that,  in  December  1831,  the 
pursuer  was  sequestrated  on  the  application  of  himself  and  of  a  concurring  creditor ; 
that  in  January  following,  the  sequestration  was  recalled  (vide  Morrison  and  Company, 
&c.  V.  Turnbull,  28th  January  1832,  antey  Vol.  IV.,  p.  264);  and  that,  thereafter,  an 
endeavour  was  made  by  the  bankrupt  and  a  number  of  his  creditors  to  carry  through  a 
comi>osition  contract ;  but  that  this  arrangement  was  resisted  on  the  part  of  the  defen- 
ders. Leaf,  Coles,  and  Company,  who,  being  dissatisfied  with  the  pursuer*8  conduct, 
were  resolved  to  sequestrate  him  of  new,  and  did  accordingly  obtain  a  second  seque- 
stration in  Apnl  1832.     In  the  course  of  these  proceedings,  certain  correspondence 
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passed  between  Leaf,  Coles,  and  Company  and  their  agent  Mr.  Tumbull,  and  also  between 
the  former  and  other  creditors  of  the  pursuer,  on  the  subject  of  this  opposition. 

The  pursuer,  under  the  second  sequestration,  obtained,  on  12th  July  1832,  his 
discharge,  on  [layment  of  a  comj)osition,  and  in  December  following,  the  present  action 
of  damages  was  brought  at  his  instance  against  tlie  defenders.  The  summons  libelled 
malice,  and  was  laid  on  certain  letters  written  by  Leaf,  Coles,  and  Company  to  Mr. 
Tunibull,  and  Henry  Brooke  and  Son  of  Huddersfield,  creditors  of  the  pursuer,  which  it 
described  as  false,  malicious,  and  calumnious ;  and  the  same  statements  were  repeated  in 
the  condescendence.  The  issues,  as  prepared  by  the  issue  clerks  (and  which,  together 
with  the  note  of  the  Lord  Ordinary  and  the  speeches  of  the  Judges,  will  suffi-  [fiJZ]  -ciently 
explain  the  nature  of  the  case)  were  in  the  following  terms : — 

"1.  Whether,  on  or  about  the  16th  day  of  February  1832,  the  defenders.  Leaf, 
Coles,  and  Company,  did  write  and  transmit,  or  cause  to  be  written  and  transmitted  to 
the  other  defender,  James  Tumbidl,  accountant  in  Glasgow,  a  letter  containing  the 
following  words,  or  words  to  the  following  effect,  according  to  the  meaning  hereinafter 
set  forth,  viz.  *  We  consider  the  conduct  of  Torrance '  (meaning  the  pursuer)  *  has  been 

*  so  exceedingly  bad  *  (meaning  thereby  so  bad  as  a  trader)  *  that  the  creditors  cannot 
'  with  propriety  come  to  any  settlement  short  of  sequestration.  We  think  him  a  very 
'  proper  person  to  be  made  an  example  of  (meaning  thereby  an  example  of  as  a  fraudulent 
insolvent),  '  and  we  do  not  see  any  other  mode  of  punishing  him  than  by  making  him  a 

*  bankrupt,  and  keeping  him  without  his  certificate  * — (meaning  thereby  that  he  was  a 
fit  object  for,  and  deserving  of  punishment  as  a  fraudulent  insolvent). — '  From  all  that 

*  we  heard  of  this  transaction,  we  are  of  opinion  that  you  have  not  been  well  used,  and 
'  in  justice  to  your  professional  character,  we  feel  ourselves  called  upon  to  state  that  your 

*  proceedings  in  this  affair  of  Torrance  have  our  decided  approbation,  and,  acting  upon 

*  the  general  instructions  we  have  always  given  you  in  matters  of  insolvency  in  Glasgow 
'  and  the  neighbourhood,  we  think  that,  on  our  account  alone,  you  were  perfectly  justified 

*  in  taking  the  prompt  steps  you  did ;  for  it  is  quite  clear  that  if  Torrance's  system  of 

*  selling  his  goods  by  auction ' — (meaning  thereby  that  the  pursuer  had  been  guilty  of  dis- 
honest and  fraudulent  practices  as  a  trader)  *  had  not  been  effectually  stopped,  a  very 

*  small  portion  of  the  property  would  have  been  left  for  the  creditors ; '  and  whether  the 
whole  or  any  part  of  the  said  words  are  of  and  concerning  the  pursuer,  and  are  false  and 
calumnious,  and  to  the  injury  and  damage  of  the  pursuer  ? 

"  2.  Whether,  on  or  about  the  26th  March  1832,  the  defender,  James  Tumbull,  did 
write  and  transmit,  or  cause  to  be  written  and  transmitted,  to  all  or  any  of  the  creditors 
of  the  pursuer  a  copy  or  copies  of  all  or  any  part  of  the  letter  first  aforesaid^  dated 
16ih  February  1832,  containing  all  or  any  of  the  words  aforesaid,  according  to  the 
meaning  hereinbefore  set  forth :  And  whether  the  whole  or  any  part  of  the  words 
90  written  and  transmitted,  or  any  part  thereof,  are  of  and  concerning  the  pursuer,  and 
are  false  and  calumnious,  and  to  the  injury  and  damage  of  the  pursuer  ? 

"  3.  Whether,  on  or  about  the  30th  day  of  March  1832,  the  defenders,  Leaf,  Coles, 
and  Company,  did  write  and  transmit,  or  cause  to  be  written  and  transmitted,  to  Messrs. 
Henry  Brooke  and  Sons  of  Huddersfield,  a  letter  containing  the  following  words,  or 
words  to  the  following  effect,  according  to  the  meAning  hereinafter  set  forth,  viz., 
'  Gentlemen — We  are  favoured  with  your  letter  dated  the  27th  instant,  and  we  are 

*  exceedingly  sorry  we  cannot  comply  with  your  request  of  acceding  to  the  proposed  com- 

*  position  offered  by  William  Torrance  of  Glasgow.  In  this,  as  in  all  cases  of  insolvency, 

*  we  are  guided  entirely  by  the  conduct  of  the  party ;  and  we  presume  you  are  not  fully 

*  acquainted  with  the  circumstances  which  occurred  before  the  failure,  or  we  think  you 

*  would  not  willingly  allow  Torrance  to  escape  punishment' — (meaning  thereby  the 
punishment  merited  by  a  fraudulent  insolvent  or  bankrupt).  *  In  the  month  of  October 
'  last  he  came  to  London  for  the  purpose  of  purchasing  goods.    He  bought  nearly  L.500  of 

*  us,  and  also  to  a  considerable  extent  of  two  or  three  other  houses  here,  and  immediately 

*  upon  his  arrival  in  Glasgow  he  sent  a  large  portion  of  these  goods  to  the  auction  mart, 

*  and  disposed  of  them  at  any  prices  they  woiild  fetch ' — (meaning  thereby  that  he  had 
heen  guilty  of  dishonest  and  fraudulent  practices  as  a  trader).  *  From  an  investigation 
'  of  his  affairs,  it  is  pretty  certain  that  at  the  time  he  purchased  these  goods,  he  not 

*  only  was  well  aware  that  he  was  insolvent,  but  that  he  never  could  pay  for  them.   The 

*  system  of  selling  goods  by  public  auction  appears  to  be  gaining  ground  very  much  in 

*  Scotland,  and  we  are  determined,  whenever  we  make  a  bad  debt  with  a  man  who  is 
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*  guilty  of  such  a  practice ' — (meaning  thereby  a  dishonest  or  fraudulent  practice,  which 
they  imputed  to  the  pursuer) — *  we  will  make  an  example  of  him ' — (meaning  thereby 
that  the  pursuer  was  a  fit  object  for  making  an  example  of  as  a  fraudulent  trader)— 

*  which  can  only  be  done  effectually  by  making  a  bankrupt  of  him,  and  keeping  him 

*  without  his  certificate.    In  pursuing  this  course  with  Torrance  we  consider  that  we  are 

*  only  doing  justice  to  ourselves,  and  protecting  the  interest  of  our  numerous  customers  in 

*  Glasgow,  who  mean  to  pay  us  twenty  shiQings  in  the  pound.     Looking  at  this  case 

*  alone,  we  may  perhaps  lose  a  few  pence  in  the  pound,  but  we  feel  compelled  to  take  a 

*  more  extensive  view,  and  to  act  upon  a  principle  which  will  have  the  effect  of  deterring 

*  such  characters  as  Torrance  ' — (meaning  thereby  that  the  pursuer  was  a  bad  character 
as  a  trader,  in  respect  of  his  alleged  dishonest  and  fraudulent  practices) — *  from  coming 

*  to  us ;  for  we  feel  convinced  it  is  only  the  ease  with  which  these  fraudulent  insolvents' 
— (meaning  thereby  that  the  pursuer  was  a  fraudulent  insolvent) — *  get  over  their  diffi- 

*  cultiea  that  increases  the  number  of  failures : '  And  whether  the  whole  or  any  part  of 
the  above  words  are  of  and  concerning  the  pursuer,  and  are  false  and  calumnious,  and  to 
the  injury  and  damage  of  the  pursuer  ] 

"  4.  Whether,  on  or  about  the  30th  day  of  March,  or  on  or  about  the  3d  day  of 
April  1832,  the  said  Leaf,  Coles,  and  Company,  defenders,  did  write  and  transmit,  or 
cause  to  be  written  and  transmitted,  to  the  defender,  James  Tumbull,  and  to  Edward 
Railton,  agent  in  Glasgow,  or  either  of  them,  a  copy  or  copies  of  all  or  any  part  of  the 
letter  last  aforesaid,  dated  30th  March  1832,  containing  all  or  any  of  the  words  afore- 
said, according  to  the  meaning  hereinbefore  set  forth ;  and  whether  the  whole  or  any 
part  of  the  words  so  written  and  transmitted,  or  any  jmrt  thereof,  are  of  and  concerning 
the  pursuer,  and  are  false  and  calumnious,  and  to  the  injury  and  damage  of  the 
pursuer  ? 

"5.  Whether,  on  or  about  the  7th  April  1832,  the  said  defender,  James  Tumbull, 
did  write  and  transmit,  or  cause  to  be  written  and  transmitted,  to  all  or  any  of  the 
creditors  of  the  pursuer  a  copy  or  copies  of  all  or  any  part  of  the  letter  aforesaid,  dated 
30th  March  1832,  containing  aU  or  any  of  the  words  aforesaid,  according  to  the  meaning 
hereinbefore  set  forth ;  and  whether  the  whole  or  any  part  of  the  words  so  ^vritten  and 
transmitted,  or  any  part  thereof,  are  of  and  concerning  the  pursuer,  and  are  false  and 
calumnious,  and  to  the  injury  and  damage  of  the  pursuer  ? — Or, 

"  1.  Whether,  in  writing  or  causing  to  be  written,  or  in  transmitting  or  causing  to 
be  transmitted,  as  aforesaid,  either  or  both  of  the  said  letters,  the  defenders,  or  any  of 
them,  acted  in  discharge  of  a  duty,  or  exercise  of  a  privilege,  as  a  creditor  or  creditors 
of  the  said  William  Torrance,  pursuer  ? 

"2.  Whether,  in  the  course  of  October  1831,  or  of  the  month  of  September  preced- 
ing, the  pursuer  did,  in  defraud  and  to  the  prejudice  of  the  defenders,  and  others,  his 
creditors,  and  contrary  to  the  usual  and  fair  course  of  trade,  dispose  of  goods  to  the 
amount  in  value  of  about  L.1000  in  the  auction  room  of  John  Struthers,  auctioneer  in 
Glasgow,  knowing  that  he,  the  pursuer,  was  in  a  state  of  insolvency,  and  that  the  sale 
of  the  goods  in  that  way  would  necessarily  be  attended  with  great  loss  ? 

"  3.  Whether  the  pursuer,  in  the  month  of  October  1831  aforesaid,  did  purchase 
from  Messrs.  J.  Morrison  and  Company  of  London,  and  from  the  defenders,  goods  in  all 
to  the  amount  of  about  L.1900,  knowing  at  the  time  that  he  made  the  said  purchases 
that  he  was  in  a  state  of  insolvency,  and  unable  to  pay  for  the  same ;  and  did  thereafter, 
fraudulently,  and  to  the  great  loss  of  the  defenders  and  others,  his  creditors,  dis|x>se  of 
the  said  goods,  or  the  greater  part  thereof,  at  the  auction  room  of  the  said  John 
Struthers,  auctioneer  in  Glasgow,  for  what  they  would  bring,  knowing  that  the  goods 
could  not  be  so  disposed  of  without  great  loss  anil  prejudice  to  his  creditors  ] 

"  Damages  laid  at  L.1000." 

These  issues  having  been  objected  to,  the  Lord  Ordinary,  Moncreiff  (after  consulting 
with  Lord  Mackenzie,  to  whom  they  had  been  first  presented),  on  2ith  June  1834, 
reported  the  same  to  the  Inner-House,  with  the  following 

"  Note, — ^The  Lord  Ordinary  thinks  this  a  question  of  importance.  The  case  is,  that 
according  to  the  most  probable  view  of  the  cause,  as  it  appears  from  the  summons,  the 
defenders  being  creditors  under  a  depending  process  of  sequestration,  resisted  a  proposal 
of  comiX)sition  on  the  ground  of  what  they  held  to  be  fraudulent  practice  in  the  bank- 
rupts in  the  contrac-  [6i3]  -tion  of  the  debts,  and  the  disiX)sal  of  the  goods  furnished  to 
them ;  and  that  they  endeavoured  to  obtain  the  concurrence  of  other  creditors  in  the 


vn.  Jnxlit  18M.        TORRANCE  V,    LEAF,    CX^LBS,   SON,   ft  CO.,   &c.  191 

opposition,  by  laying  before  them  extrajudicially  their  views  of  such  fraudulent  prac- 
tices. The  question  is,  whether  this  is  a  relevant  ground  of  an  action  or  issue  of 
damages  without  a  statement  of  malice  as  well  as  falsehood  ?  Or,  at  least,  whether  some 
form  of  issue  is  not  necessary  wliich  shall  throw  on  the  ])ursuer  the  ontis  of  showing 
that  what  was  done  was  not  done  in  tlie  ordinary  exercise  of  the  rights  of  a  cre<litor  in 
the  discharge  of  a  duty,  or  the  exercise  of  a  privilege.  The  issues,  as  they  stand,  give 
to  the  pursuer  a  right  to  a  verdict,  on  simply  i)roving  that  the  things  said  were  untrue 
(which  would  be  inferred,  unless  the  justification  in  the  record  were  supported  by 
evidence),  and  injurious  or  calumnious  in  their  own  nature,  and  they  give  merely  a 
converse  issue  to  the  defender,  to  prove  that  the  words  were  written  in  the  discharge  of 
a  duty,  or  exercise  of  a  privilege.  The  defenders  say  that  the  anus  should  lie  the  other 
way,  and  the  Lord  Ordinary  thinks  the  question  very  important.  For  he  thinks  that  it 
would  be  a  grievous  state  of  things  if,  whenever  an  injured  creditor,  when  required 
to  concur  in  a  composition  contract  (which  is  this  case)  refuses  to  do  so  under  an 
impression  of  fraud,  which  he  may  not  idtimately  be  able  to  establish,  and  under  that 
impression  endeavours  by  representations  to  obtain  the  concurrence  of  other  creditors 
in  his  opposition,  he  must^  without  allegation  of  malice,  or  even  of  violation  of  duty, 
or  departure  from  bona  fids  privilege,  be  made  liable  in  an  action  of  damages.  The 
Lord  Ordinary  is  strongly  inclined  to  think,  that  if  malice  should  not  be  required 
(which  may  perhaps  be  inconvenient  in  interpretation  in  this  country),  some  such 
form  of  issues  as  that  adopted  in  the  case  of  Coulter  (Grant  v,  Coltart,  February  1, 
1834)  should  in  this  case  be  resorted  to.  He  cannot  conceive  a  principle  of  greater 
hardship  than  to  say,  that  because  a  man  has  op}K)sed  a  composition  on  grounds  which 
ultimately  are  found  not  to  be  proved,  and  has  hcma  fide  stated  his  views  to  other 
creditors  for  the  legitimate  purpose  of  obtaining  tlieir  opinion,  he  must  not  only  suffer 
by  paying  the  expenses  of  the  discussion,  but  be  exposed  to  an  action  of  damages  at  the 
instance  of  his  bankrupt  debtor.  It  requires  very  grave  consideration,  in  his  opinion, 
and  he  is  inclined  to  believe,  from  any  information  he  has,  that  in  England,  without  a 
positive  allegation  of  mahc  in  the  issue,  or  something  equivalent,  it  could  not  be  sent  to  a 
jury.  The  issues  are  clearly  wrong  as  drawn  in  the  first  and  second  issues,  because  there 
is  evidently  no  relevancy  without  combining  them.  A  man  cannot  be  liable  in  damages 
for  the  instructions  he  gives  privately  to  his  own  mandatoty  or  agent,  and  therefore 
the  first  issue,  by  itself,  could  never  be  allowed.  The  Lord  Ordinary  understands  it  to 
be  admitted  Uiat  this  must  be  corrected." 
At  advising, 

Lord  Medwyn. — ^I  have  a  distinct  recoUection  of  aU  the  circimistances  of  this  case  ; 
and  the  views  that  I  have  regarding  it,  the  Lord  Ordinary  has  not  only  in  form  but  in 
substance,  in  some  degree,  adoi)ted.  With  regard  to  the  law  of  the  case,  I  think  that 
tile  law  kid  down  in  the  case  of  Hope  is  correct,  and  I  presume  that  it  is  the  law  that 
onght  to  regulate  the  matter  at  issue  here.  Now,  applying  the  rule,  as  there  laid 
down,  to  the  present  case,  the  question  occurs,  how  far  the  communications  of  the 
defenders  were  made  from  a  sense  of  duty,  and  whether  they  come  under  the  pro- 
tection of  privilege  ?  I  entirely  agree  with  the  counsel  for  the  pursuer  as  to  the  law, 
that  in  framing  an  issue  in  this  case,  that  which  appears  on  the  face  of  the  pursuer's 
allegations  is  to  be  taken  as  the  criterion  on  the  one  hand,  and  if  anything  also  arises 
from  the  defences,  it  is  necessary  to  attend  to  it  on  the  other  hand.  Now,  if  the 
pnrsner  had  stated  that  the  defenders  were  not  creditors,  it  would  have  been  necessary 
for  them  to  take  an  issue  to  prove  that  fact.  But  the  fact  is  distinctly  admitted. 
This  being  the  case,  I  hold  that  the  defenders'  communications  ou  the  subject  of  the 
pursuer's  bankruptcy,  and  his  offer  of  composition,  were  privileged  communications,  and 
the  pursuer,  in  framing  his  summons  and  condescendence,  appears  to  have  been  fully 
aware  that  this  was  the  case.  And  I  caimot  allow  the  pursuer  to  say,  that  there  is  no 
allegation,  on  his  part,  of  malice  ;  or  that  it  is  not  necessary  for  him  to  establish  it  in 
such  a  case.  It  will  be  perceived  that  his  statement  in  his  summons  is,  "That 
accordingly  the  whole  of  the  pursuer's  creditors,  with  the  exception  of  the  defenders, 
Mrasrs.  Leaf,  Coles,  Son,  and  Company,  for  whom  the  defender  James  TumbuU 
acted,  were  so  satisfied  that  the  composition  was  far  beyond  what  could  reasonably 
be  expected  from  the  estate,  if  converted  into  money,  that  they  at  once  agreed  to 
accede  to  it :  That  the  defenders,  the  said  Leaf,  Coles,  Son,  and  Company,  and  the 
partners  thereof,  and  the  said  James  TumbuU  having  cojiceived  a  groundless  ill'toUl 
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and  malice    against  the  pursuer,  and  being  determined  to  prevent   him    from  ever 
getting  a  discharge,  and  thus  effect  his  utter  ruin,  decline  to  accede  to  the  offer  of 
composition,'*   &c.     And   this    statement  is  repeated  in  article  7th  of  the  condescen- 
dence.    Now,  as  it  is  sufficiently  eatablislied  on  the  face  of  the  summons  and  con- 
descendence, that  the  defenders  were  creditors,  it  is  to  be  considered  whether  any- 
thing has  been  done  by  them  that  exceeds  the  privilege  of  creditors.     There  are  two 
letters  which  are  complained  of;  and  it  is  stated,  in  regard  to  the  first  letter,  that 
it  was  written  before  tlie  application  for  tlie  second  sequestration;  and  no  doubt  it 
was.     The  first  sequestration  was  withdrawn  on  account  of  irregularity,  and  then  there 
was  a  discussion  in  regard  to  an  oifer  of  composition,  and  the  defenders  stood  out 
against  it,  and  against  all  the  other  creditors  who  approved  thereof.     Now,  suppose  the 
majority  of  creditors  who  desired  that  the  sequestration  should  not  be  proceeded  witli 
had  called  a  meeting,  and  the  defenders  had  given  in  their  reasons  for  objecting  to  an 
approval  of  the  composition,  I  presume  they  would  have  been  safe.     Now,  there  was  no 
opportunity  here  of  calling  the  creditors  together,  or  of  having  any  other  meeting  of  the 
creditors  for  this  purpose,  and  the  defenders  assign  to  their  own  mandatory  and  agent 
their  reasons  for  refusing  to  accede  to  the  general  measure.     Now,  if  it  was  competent 
for  them  to  have  done  this  at  a  meeting  of  creditors,  or  to  have  stated  their  reasons  to 
the  other  creditors,  and  let  them  do  as  they  pleased,  it  rather  appears  to  me  that  thej 
were  entitled  to  do  so  in  the  way  they  actually  did.     There  is  one  other  point  necessary 
to  be  attended  to,  viz.,  whether  the  protection  of  privilege  applies  to  the  defender,  Mr. 
Turnbull,  who  was  not  himself  a  creditor,  but  acted  as  the  agent  of  the  other  defenders  1 
It  is  said,  that  after  the  bankruptcy,  the  letters  were  circulated  by  him.     Now,  the 
views  that  I  have  upon  this  part  of  the  case  are  very  much  anticipated  by  the  observa- 
tions that  were  made  in  regard  to  the  first  question.     After  the  first  sequestration  was 
recalled,  and  the  application  for  the  second  had  been  presented,  there  was  a  petition  or 
recommendation  signed  by  no  less  than  thirty-eight  creditors,  and  addressed  to  the 
defenders,  Leaf,  Coles,  and  Company,  requesting  them  not  to  proceed  with  the  sequestra- 
tion.    This  was  the  state  of  matters  when  Mr.  Turnbull's  circular,  complained  of,  was 
issued,  and  I  say  that  that  circular  was  just  an  answer  to  these  other  creditors.     Thus 
far,  then,  in  regard  to  the  conduct  of  Mr.  Turnbidl;   and  I  do  not  think  that  the 
averment  of  false  and  calumnious  as  to  him  is  sufficient.     I  think  it  must  be  averred 
that  he  acted  calumniously  and  maliciously,  to  make  a  relevant  case  against  liim.    On 
looking  at  the  summons,  it  will  be  found  that  there  is  an  allegation  of  malice  against 
all  the  defenders,  and  the  same  allegation  is  repeated  in  four  different  articles  of  the  con- 
descendence,— viz.,  articles  4th,  14th,  17th,  and  19th,  which  last  rides  over  the  whole. 
Now,  in  this  situation  of  matters,  I  must  say  that  I  perfectly  concur  in  the  views  of  the 
Lord  Ordinary  in  his  note,  and  that  it  is  necessary,  in  a  case  of  this  kind,  even  as  to 
the  defender,  Mr.  Turnbull,  to  aver  malice.     There  were  just  two  circulars;  and  it 
appears  to  me  that  Messrs.  Leaf  and  Company,  the  principal  parties,  have  distinctly 
admitted,  that  throughout  the  whole  conduct  of  Mr.  Turnbull,  he  acted  only  as  their 
agent,  and  they  approved  of  all  he  did,  so  that  if  they  are  to  be  held  entitled  to  the 
benefit  of  the  plea  of  privilege,  it  must  be  extended  to  him  also.     I  do  not  go  entirely 
into  the  views  of  the  Lord  Ordinary  in  regard  to  any  modifications  of  the  way  in  which 
the  burden  of  proving  malice  should  be  laid  on  the  pursuer.     I  think  it  is  much  better 
in  the  present  case  to  take  the  pursuer  bound  expressly  to  prove  malice. 

Lord  Meadowhank, — I  am  entirely  of  the  same  opinion.  If  this  matter  came  to  be 
considered  by  the  Lord  Ordinary  upon  the  summons  and  defences,  and  if  he  foimd 
that  the  summons  [64]  was  relevantly  laid,  it  must  have  been  upon  the  ground  of  malice 
being  expressly  averred.  The  summons  lias  j)assed  its  first  ordeal,  and  I  do  not  know 
anything  more  inconvenient,  than  if  a  party  comes  forward,  and  in  the  summons  alleges 
that  which  he  finds  it  necessary  for  the  vindication  of  his  action,  and  then  tliat  he 
should  be  allowed  to  retract,  and  return  back  and  take  out  of  it  what  he  likes,  though 
it  may  be  the  main  prop  upon  which  it  was  originally  rested.  Besides,  it  would  be 
altogether  most  prejudicial  to  commerce,  and  to  the  character  of  traders,  if  that  in- 
vestigation was  precluded,  which  is  necessary  in  every  case  of  bankruptcy,  but  which 
it  seems  to  be  the  object  of  this  pursuer  to  put  an  end  to.  If  a  [person  puts  himself  in 
the  predicament  of  being  a  debtor  to  another,  that  creditor  has  a  right  to  investigate 
the  whole  of  his  proceedings,  and  if,  in  the  course  of  that  investigation,  he  finds  it 
necessary  to  enlighten  other  individuals  who  stand  in  the  same  situation,  in  order  to 
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lead  them  into  his  views,  and  to  show  them  the  necessity  of  adopting  joint  measures,  it 
is  his  privilege  and  his  duty  so  to  do.  For  instance,  take  the  case  of  a  process  of  cessio 
— a  gentleman  comes  forward  and  opposes  a  process  of  ceasio,  and  he  does  not  give  his 
reasons,  and  we  hear  a  long  oration  from  the  bar  pointing  out  the  vindictive  motives 
which  induced  such  creditor  to  oppose  the  granting  of  the  eesato.  Upon  the  other  hand, 
if  the  creditor  states  to  the  other  creditors  his  motives  and  reasons  for  opposing  the 
eemo,  is  he  to  be  met  with  an  action  of  damages  ?  Is  tliis  common  sense  ?  It  appears 
to  me  to  be  totally  subversive  of  everything  like  the  law  of  libel ;  and  therefore  I  am 
very  clear  for  holding  that  the  pursuer  can  have  no  case,  unless  he  expressly  aver  and 
prove  malice. 

Lord  Glerdee, — I  am  of  the  same  opinion. 

Lord  Jtutiee-Clerk, — ^I  thought  this  case  required  great  attention  as  a  question  of 
adjusting  issues  in  an  action  of  this  nature,  and  I  have  given  it  all  the  attention  in  my 
power;  and  the  difficulties  that  occurred  to  me  in  assenting  to  the  proposed  issues, 
instead  of  having  been  removed,  are  strengthened  and  confirmed  by  the  attention  which 
I  have  bestowed  upon  this  case.  And  I  certainly  did  feel  with  Lord  Meadowbank,  the 
infinite  injury  that  would  arise  to  the  interest  of  the  cdmmercial  world  at  large,  were 
such  actions  as  the  present  to  be  sanctioned  and  countenanced,  without  paying  particular 
attention  to  what  was  indispensably  necessary  to  be  gone  into  as  the  foundation  for  such 
an  action.  For  I  do  apprehend  that  we  would  be  doing  not  merely  an  indirect  but 
a  direct  injury  to  the  interests  of  the  trading  and  commercial  part  of  the  community,  to 
say,  that  in  the  case  of  a  bankruptcy,  where  a  creditor  was  objecting  to  the  discharge 
of  his  debtor,  that  the  creditor  had  not  a  perfectly  fair  interest  to  look  after  the 
eoncems  of  the  bankrupt,  and  to  get  a  settlement  of  his  debt ;  and  the  dividend  or  com- 
position was  certainly  a  very  direct  and  important  part  of  his  concerns.  Up  to  the  last 
moment,  any  one  crc^ditor  is  entitled  (for  that  is  consistent  with  the  plain  reasons  and 
principles  of  law)  to  make  common  cause  with  the  rest  of  the  creditors,  to  obtain  the 
fullest  satisfaction  from  the  bankrupt.  That  is  very  clear;  for  the  Bankrupt  Act 
requires  that  nine-tenths  in  nimiber  and  value  of  the  creditors  shall  consent  to  a  dis- 
charge, and  that  provision  just  assumes  that  all  the  creditors  have  a  right  to  meet 
privately,  or  communicate  by  writing,  or  by  verbal  communication,  so  as  to  get  one 
another  to  secure  their  interest  in  that  bankruptcy,  and  to  lay  down  a  principle  by  which 
tbe  party  who  meant  to  oppose  the  composition  might  do  it  effectually.  Any  opposing 
creditor  is  entitled  to  state  the  strongest  grounds  for  his  dissent,  and,  individually,  to 
communicate  this  to  the  other  creditors  before  they  come  into  CJourt,  in  order  that  the 
creditors  might  make  the  opposition  successful.  But  though  such  dissenting  creditors 
think  the  statement  true  on  which  they  found  their  opposition,  it  may  turn  out  to  be 
incorrect ;  and  the  thing  being  injurious  to  the  bankrupt,  and  not  true,  he  thereupon 
convenes  the  opposing  creditors  in  an  action  of  damages,  in  which  he  must  necessarily 
succeed,  if  this  pursuer  be  right  in  the  views  which  he  mamtains.  And  what  is  it  that 
takes  place  here  1  It  is  said  that  the  defenders  made  these  statements  injuriously  to 
the  character  of  this  jmrty ;  that  malice  must  be  implied ;  and  therefore,  that  they  are 
amenable  to  him  in  damages.  But  look  to  the  effect  of  this  principle  which  is  con- 
tended for.  If  such  a  rule  were  to  be  laid  down,  those  creditors  who  really  acted  bona 
fidfi  throughout  must  suffer  by  it.  In  considering  the  case  before  us,  and  when  I  pro- 
ceed to  look  to  what  the  nature  of  this  action  is,  no  man  can  read  this  summons  with 
any  degree  of  attention,  and  not  see  that  the  whole  of  it  is  bottomed  upon  an  allegation 
of  malice — ^that  the  proceedings  of  the  defenders  were  calumnious ;  and  that  they  were 
actuated  by  malice  and  an  evil  disposition  towards  this  man ;  and  that  with  such  feelings 
and  object,  these  parties  proceeded  to  do  that  which  is  made  the  basis  of  this  action. 
They  write  these  letters,  and  cause  them  to  be  circulated  to  the  injury  and  damage  of 
tins  pursuer.  The  defamation  must  have  been,  in  these  letters  being  so  written  and 
ciicnlated  from  a  malicious  motive.  The  addition  of  this  allegation  of  malice,  showed 
clearly  that  it  was  the  conviction  of  the  pursuer  himself  that  it  was  impossible  to  make 
a  relevant  case  without  it,  and  the  record  was  closed  upon  it.  And  in  the  condescen- 
dence of  facts,  there  is,  as  has  been  most  correctly  observed  by  Lord  Medwyn,  in  every 
page  and  line  where  it  was  necessary  to  state  it  as  a  matter  of  action,  that  all  these 
defenders  were  actuated  with  malice  and  ill-will, — that  they  were  actuated  with  malice 
and  groundless  ill-will  against  the  pursuer, — that  they  maliciously  culumniated  the 
pursuer.  Such  being  the  case  raised  by  the  pursuer  upon  his  summons  and  con- 
&RJL  J.  13 
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descendence,  when  issues  came  to  be  adjusted,  why  should  the  pursuer  be  allowed 
to  withdraw  from  them  the  leading  averment  on  which  his  action  rested  f     There 
is  in  these  proposed  issues  a  total  blank  as  to  it,  and  we  are  led  into  a  case  totally 
different  from  what  it  is  upon  the  record,  and  are  called  on  to  lay  the  ontw  prohasidi 
upon  the  other  party,  who  was  in  the  legitimate  exercise  of  his  right.     The  founda- 
tion of  the  action  is  the  averment  of  malice,   and  were  we  to  depart  from  it,   we 
would  be  laying  down  a  rule  which  not  only  would  be  contrary  to  law,   but  sub- 
versive of  justice.     There  is,  in  this  case,  upon  the  very  face  of  it,  according  to  the 
pursuer's  own   showing,   a   privilege  attaching   to  all  that  the   defenders  did.     We 
have  the  narrative  of  the  proceeding  in  reference  to  the  sequestration  ;  the  extrajudicial 
proposal  of  a  composition  that  was  undoubtedly  meant  to  be  submitted  to  the  creditors, 
of  10s.  or  lis.  in  the  poimd; — that  these  parties  thought  it  was  not  a  fair  return 
from  the  estate,  and  if  an  investigation  was  to  take  place,  tJhey  thought  that  the  only  way 
to  do  that  was  to  have  a  regular  trustee  appointed,  and  to  let  a  regular  investigation 
take  place ;  and  they  wrote  these  letters,  and  they  appointed  them,  or  at  least  meant 
them,  to  be  communicated  to  the  other  creditors;    and  upon  the  grounds  stated    in 
these  letters,  they  thought  that  the  other  creditors  ought  not  to  agree  to  this  com- 
position, and  on  account  of  which  they  meant  to  make  an  example  of  this  person, 
who  proposed  to  give  a  smaller  composition  than  he  could  pay,  and  was  bound  to  give. 
I  do  not  think  that  your  Lordships  can  give  any  sanction  to  such  an  action,  whether 
they  are  liable  in  damages  or  not,  unless  the  pursuer  proves  that  it  was  altogether  a 
proceeding  dictated  by  malice  and  ill-will  in  these  defenders.     Without  making  that 
out,  I  cannot  entertain  this  case ;  for  there  is  no  base  or  foundation  for  the  action  with- 
out it.     I  will  venture  to  say,  that  there  is  not  a  bankruptcy  in  Scotland  where  creditors 
would  }je  secure  from  an  action  of  damages,  if  we  sustained  such  a  case  as  this.     It 
would  open  a  door  for  a  flood  of  litigation,  which  would  follow  upon  every  investi- 
gation into  a  bankrupt's  affairs.     Its  necessary  effect  would  be,  to  shut  the  door  to 
creditors  against  such  investigation,  from  the  risk  they  would  always  be  exposed  to,  of 
rendering  themselves  liable  in  damages.      The  only  difficulty  that  occurs  to  me  is  in 
regard   to, the  defender,  Mr.  TurnbuU.      If    it  could  be  shown  that   there   was   any 
materials  for  framing  a  separate  issue  upon  this  gentleman's  case,  and  that  what  he  did 
was  not  in  conjunction,  or  by  the  authority  and  sanction  of  the  other  defenders,  your 
Lordships  might  be  disposed  to  consider  its  relevancy,  and  allow  it  to  be  brought 
forward.     But  when  you  come  to  look  to  this  case,  you  find  that  Mr.  Tumbull  is 
described  as  the  instrument  of  these  parties ;  and  not  only  so,  it  is  expressly  stated  in 
article  7th  of  the  condescendence,  which  includes  ^*all"  the  defenders  (that  must  mean 
the  lahole  of  the  defenders),  that  all  of  them  were  actuated  with  maUce  and  ill-will,  and 
that  Leaf  and  Company  desired  TurnbuU  to  circulate  these  two  letters.   These  are  the  only 
two  made  the  subject  of  the  action,  and  he  was  merely  the  hand  and  instrument  of  the 
other  defenders,  in  the  exercise  of  what  they  considered  [66]  their  right.     And  we  at 
least  must  hold  at  present,  that  unless  the  pursuer  prove  this  ingredient  of  malice, 
that  these  issues  cannot  be  admitted. 

The  following  interlocutor  was  then  pronounced  : 

"  The  Lords  having  heard  parties'  procurators  upon  the  proposed  issues,  Find  that 
the  issues  in  this  case  cannot  be  taken  by  the  pursuer,  without  the  averment  of  malice 
being  inserted,  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

[S.C.  13  S.  72.] 
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WiLLL\M  Martin,  Pursuer. — Skene. 

EiCHARD  Watson,  Defender. — Dean  of  Facility  {Hope)  and  H.  J,  Bobertsan, 

Heritable  Creditor — Pledge — Bona  and  Mala  Fides. — ^The  debtor  in  an  heritable  security 
having  borrowed  the  amount  necessary  to  redeem  the  subjects  from  a  party  to  whom 
he  pledged  the  title-deeds,  and  who,  before  the  heritable  creditor  was  denuded,  raised 
an  action  against  him  to  compel  an  assignation  to  the  bond,  and  used  inhibition  on 
the  dependence,  in  the  face  of  which  diligence  the  heritable  creditor  reconveyed  to 
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the  debtor,  who  sold  the  subjects — Held  that  the  heritable  creditor  was  liable  to  the 
party  who  advanced  the  money  for  the  amount  due  to  him. 

Thomas  Paton,  weaver  in  Lanark,  granted  a  redeemable  disposition  to  Richard 
'Watson,  shoemaker  there,  in  security  of  L.30,  on  25th  March  1796.  On  18th  October 
1805,  James  Paton,  son  of  Thomas,  who  had  succeeded  his  father,  borrowed  from  the 
pursuer  Martin,  L.34  to  pay  the  principal  and  interest  then  due  on  the  bond,  and 
placed,  or  caused  Watson  to  place  the  title-deeds  in  the  pursuer's  hands,  to  be 
retained,  it  was  said,  until  an  assignation  should  be  granted  in  his  favour  by  Watson 
the  defender,  to  whom  the  money  was  paid.  Some  time  after  this,  [177]  Paton,  with 
the  consent  of  the  pursuer  and  defender,  sold  a  part  of  the  subjects  for  L.20,  10s., 
whereof  L.19,  5s.  was  paid  to  the  pursuer  in  part  of  the  sum  advanced  by  him.  On 
27th  July  1824,  the  present  action  was  raised  against  Watson,  and  a  similar  action 
against  Paton,  concluding  that  they  should  be  ordained  to  grant  a  valid  assignation  to 
the  bond  in  the  pursuer's  favour,  or  to  pay  him  the  amount  due  to  him.  On  the 
dependence  of  the  action  against  Watson,  the  pursuer  used  inhibition  in  August  1824, 
being  a  few  weeks  after  the  action  had  been  called  in  Court.  A  reference  having  been 
entered  into  between  the  pursuer  and  Paton,  the  referee,  on  5th  February  1830,  pro- 
nounced an  award,  finding 

"  it  admitted  by  the  said  Thomas  Paton  that  the  said  WiUiam  Martin  advanced,  for 
behoof  of  his  father,  whom  he  represents,  on  the  18th  October  1805,  the  sum  of  L.34 ; 
and  that  the  sum,  with  interest  thereon,  is  still  due,  with  deduction  of  L.19,  5s.  sterling 
paid  on  the  18th  August  1814,  and  8s.  paid  on  the  2d  March  1815;  and  therefore  I 
find  the  said  Thomas  Paton  liable  to  the  said  William  Martin  in  payment  of  the  said 
sum  and  interest,  under  deduction  as  aforesaid," — "  upon  payment  of  which  sums,  and 
interest,  the  said  William  Martin  shall  be  bound  to  deliver  up  the  title-deeds  held  by 
him  in  pledge." 

A  preliminary  defence,  founded  on  this  reference,  was  sustained  to  a  certain  effect  in 
Paton's  action,  and  the  case  proceeded  against  Watson,  who,  during  the  dependence, 
reconveyed  the  subjects  to  Paton,  who  sold  the  same  to  a  third  party.  Watson  stated 
in  defence,  that  he  had  received  the  redemption-money  from  Paton  on  18th  October 
1805,  and  upon  that  occasion  had  dehvered  up  to  Paton  the  disposition  in  security,  and 
the  previous  title-deeds  of  the  subjects ;  and  that  he  was  no  party  to  any  arrangement 
witli  the  pursuer,  and  never  engaged  to  grant  him  an  assignation  to  the  bond. 

The  Lord  Ordinary  (Corehouse),  on  11th  March  1834, 

"  Conjoins  this  action  with  the  action  at  the  instance  of  the  pursuer  against  Thomas 
Paton ;  decerns  against  the  defender,  Richard  Watson,  in  terms  of  the  libel ;  finds  him 
liable  in  expenses,  and  remits  the  account  thereof  to  the  auditor  to  be  taxed,  and  to 
report ;  reserving  all  questions  of  relief  between  him  and  the  defender  Paton  \  assoilzies 
the  defender  Thomas  Paton  from  the  conclusions  of  the  action,  in  respect  of  the  decree- 
arbitral  produced ;  but  finds  him  not  entitled  to  expenses,  and  decerns. 

"  Note. — The  late  Thomas  Paton  disponed  the  subjects  mentioned  in  the  libel  to  the 
defender  Watson,  in  security  of  a  loan  of  L.30.  James  Paton,  the  son  of  Thomas, 
borrowed  L.30  from  the  pursuer  to  redeem  the  subjects,  and  as  a  pledge  for  repayment^ 
put  the  title-deeds,  or  caused  the  defender  Watson  to  put  them  into  the  pursuer's  hands. 
This  pledge  would  not  have  constituted  an  heritable  security  in  favour  of  the  pursuer  in 
a  question  with  Paton 's  creditors ;  but  it  is  sufiicient  evidence  in  a  question  with  Paton 
and  his  representatives,  that  it  was  intended  that  the  pursuer  should  have  an  heritable 
security,  or  at  least  that  the  reconveyance  from  Watson  was  to  be  in  his  favour.  Paton 
paid  the  redemption-money  thus  borrowed  from  the  pursuer  to  Watson,  and  before  any 
deed  of  reconveyance  was  granted,  the  present  action  was  raised  by  the  pursuer  against 
Watson,  and  inhibition  used  upon  the  dependence.  In  the  face  of  that  diligence  Watson 
reconveyed  the  subject  to  the  defender  Paton,  by  whom  it  has  been  sold,  and  the  pursuer, 
in  consequence,  deprived  of  the  security  to  which  he  was  entitled,  and  which  the 
defender,  Watson,  had  no  interest  to  withhold.  Although  Watson's  allegation  were 
true,  that  he  delivered  up  the  title-deeds  to  Paton  when  the  redemption-money  was  paid, 
jet,  as  he  had  not  retrocessed  Paton  before  the  present  action  was  raised,  and  inhibition 
uaed  upon  it,  he  was  not  entitled  to  defeat  that  diligence.  If  he  could  not  have  obtained 
Paton's  consent  that  the  reconveyance  should  be  taken  to  the  pursuer,  he  ought  to  have 
ealled  both  in  a  multiplepoinding ;  and  it  was  to  secure  him  in  this  respect  that  the 
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present  supplementary  action  was  directed  to  be  brought  against  Paton,  notwithstanding 
the  decree-arbitral  which  was  pronounced  as  between  the  pursuer  and  Paton,  on  the 
reference  which  these  parties  entered  into  during  the  proceedings.  An  intimation  of 
the  action  to  Paton  might  perhaps  have  been  sufficient,  but  the  mode  followed  seems  the 
most  correct." 

Watson  and  Paton  both  reclaimed.     At  advising. 

Lord  Balgray  said,  This  case  is  to  be  decided  on  plain  principles  of  the  common 
law.  It  is  clear  that  Watson  had  no  proper  interest  in  the  matter.  All  he  had  to  do 
was,  to  act  evenly  between  the  parties.  Now  when  I  see  that,  before  any  thing  was 
done  by  him,  this  action  was  raised,  and  inhibition  used  thereon,  must  I  not  hold  that 
this  was  legal  intimation  to  him  of  how  matters  stood  ]  He  should,  after  this,  have  been 
extremely  cautious.  In  a  case  like  this,  relating  to  an  heritable  security,  b&tta  or  maia 
fides  is  every  tiling.  Even  supposing  the  intimation  to  W^atson  had  been  by  a  mere 
common  letter,  it  would  have  been  sufficient  to  put  him  on  his  guard,  and  to  place  him 
in  mala  fide  to  act  as  he  has  done. 

Lord  Mackenzie. — There  is  a  little  difficulty  a»  to  the  effect  of  the  inhibition.  I 
have  no  doubt,  however,  that  as  soon  as  an  action  was  brought,  claiming  an  heritable 
security,  Watson  was  in  mala  fi/ie  to  recon vey  to  Paton,  or  to  assign  the  bond  to  a  third 
party ;  nevertheless,  he  chose  to  recon  vey.  Now  this  action  concludes  against  him  still 
to  assign  to  Martin.  By  this  rash  act  of  Watson's,  for  I  don't  suppose  it  an  intentional 
fraud,  he  has  placed  himself  in  an  odd  situation.  If  Martin  was  formerly  entitled  to 
get  the  security,  I  have  no  doubt  he  is  entitled,  on  the  ground  of  litigiosity,  to  get  it 
still.  But  what  puzzles  me  is,  that  there  is  no  evidence,  as  in  a  question  with  Paton, 
that  Watson  is  entitled  to  this  security  at  all.  It  is  true  Watson  may  be  decerned 
against,  but  he  is  only  a  secondary  party ;  and  surely  there  must  be  some  decree  against 
Paton,  who,  by  some  strange  manoeuvre,  has  got  out  of  the  field,  and  even  got  absolvitor. 
It  is  not  found  by  the  decree-arbitral  that  Paton  is  bound  to  grant  the  security,  which 
would  have  been  as  good  as  a  decree  of  the  Ordinary.  I  don't  say  that  the  decree- 
arbitral  finds  the  contrary,  but  it  does  not  find  this.  Therefore  I  have  a  difficulty  in 
decerning  against  Watson,  while  there  is  no  decerniture  against  Paton.  Paton  has 
been  assoilzied  from  part  of  the  claim,  and  what  would  have  been  the  consequence  had 
he  been  assoilzied  altogether  ? 

Skene,  for  punnier. — There  is  a  reclaiming  note  here  which  brings  Paton's  case 
under  review. 

Lord  Gillies. — I  think  the  litigiosity  goes  farther  than  what  is  said.  If  I  bring  an 
action  against  a  defender,  who  says  that  a  third  party  has  a  better  right  than  me,  such 
a  defender  should  bring  a  multiplepoinding. 

Lord  President. — I  am  not  very  sure  about  the  competency  of  a  multiplepoinding, 
which  we  see  lately  attempted  in  competitions  about  heritable  rights.  But  Watson 
might  have  brought  Paton  into  the  field. 

Lord  Mackenzie. — Supposing  Paton's  averment  to  be,  that  the  titles  were  merely 
deposited  in  the  English  way  as  a  pledge,  where  is  the  evidence  that  this  is  false  ?  The 
prayer  of  Paton's  reclaiming  note  does  not  relieve  my  difficulty,  as  I  see  no  evidence  in 
process  that  the  title-deeds  were  deposited  in  any  other  way  than  as  a  pledge,  although 
this  was  probably  not  the  fact. 

Lord  Balgray. — A  deposit  of  title-deeds  will  not  make  an  heritable  security,  but 
it  certainly  implies  a  power  to  make  out  one. 

The  Court  adhered. 

[S.C.  13  S.  366.] 


No.  225.  VII.  Jurist  302.     6  March  1835.     Ist  Div. 

Poor  James  Forbes,  Petitioner. — Mylne. 

Wilson,  Stow,  and  Company,  Defenders.^— Penney. 
Poors*  Roll. 

Forbes  applied  for  the  poors'  roll,  and  obtained  a  report,  bearing  that  he  had  a 
prohahilis  causa.  The  defenders  offered  L.30  for  a  settlement,  and  got  a  new  remit  to 
the  lawyers  and  agents  for  the  poor,  who  then  reported,  that  this  offer  being  declined, 
there  was  no  prohabilis  causa :  whereupon  the  Court  refused  Forbes's  petition. 
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No.  261.      Vn.  Jurist  355.     15  May  1835.     Ist  Div.— Lord  Cockburn. 

Sir  John  Oswald  and  Others,  Objectors. — George  Dundas, 

The  Keverend  Dr.  John  Maktin,  Respondent, — in  Locality  of  Kirkaldy. 

— Pyper, 

Locality, —  Circumstances  in  which  the  Lord  Ordinary  having  sustained  certain  objec- 
tions against  an  interim  locality,  the  Court  recalled  in  hoe  statu,  and  remitted  to  hear 
parties  on  the  objections,  as  against  a  final  locality. 

Dr.  Martin,  minister  of  Kirkaldy,  obtained  an  augmentation  of  his  stipend  on  2  2d 
February  1826.  A  scheme  of  locality  was  approved  of  by  the  Lord  Ordinary,  as  an 
interim  scheme,  on  9th  July  1831.  In  May  and  June  1832,  objections  to  this  scheme 
were  lodged,  on  advising  which,  with  answers  for  the  minister,  the  Lord  Ordinary  on 
lOth  December  1834,  pronounced  an  interlocutor,  partially  sustaining  the  objections, 
but  on  advising  a  reclaiming  note  for  the  pursuer,  complaining  of  the  interlocutor  on 
the  merits,  and  praying  that  at  all  events  he  should  be  found  entitled  to  draw  his  stipend 
in  the  meantime,  according  to  the  interim  scheme  approved  of  in  1831, — the  Court 

"  Recal  the  interlocutor  of  the  Lord  Ordinary  in  hoc  statu,  and  remit  to  his  Lordship 
to  hear  the  parties  on  their  objections  and  answers  as  to  a  final  locality,  and  to  do 
therein  as  he  shall  see  cause,  reserving  all  questions  of  expenses." 


No.  272.  VIL  Jurist  369.     21  May  1835.     1st  Div. 

John  Murdoch,  &c.,  Petitioners. — Munro. 

PrtKe^— Minor — Citation, — An  application  by  a  curator  making  up  curatorial  inven- 
tories, to  dispense  with  the  citation  of  a  minor's  next  of  kin  on  the  mother's  side,  in 
respect  there  were  no  such  next  of  kin  in  Scotland,  must  be  sent  to  th«  wall. 

The  petitioners  presented  an  application  to  the  Court,  setting  forth,  that  they  were 
nominated  curators,  by  the  late  Duncan  M 'Naught's  testament,  tx)  his  two  children,  and 
were  in  course  of  lodging  curatorial  inventories  \  but  that,  after  all  due  inquiry,  they 
could  discover  no  next  of  kin  by  the  mother's  side  in  Scotland,  and  therefore  (as  the 
statate  required  only  the  next  of  kin  in  Scotland  to  be  cited,  so  that  there  was  no  room 
for  edictal  citation)  praying  for  autho- [370] -rity  to  the  Sheriff  of  Lanarkshire,  the 
Judge  Ordinary,  to  dispense  with  the  citation  of  the  next  of  kin  on  the  mother's  side, 
and  to  make  up  inventories  with  the  concurrence  of  the  next  of  kin  on  the  father's  side 
only.  When  the  petition  was  moved,  it  was  stated  for  the  petitioners  that  they  were 
quite  satisfied  there  were  no  next  of  kin  in  Scotland,  and  that  it  was  the  invariable 
pnctLce  to  grant  such  petitions  de  piano,  without  sending  them  to  the  wall. 

Lord  President. — If  we  have  been  in  the  practice  of  granting  such  apphcations, 
without  sending  them  to  the  wall,  it  was  very  wrong.  It  is  said  that  there  are  no  next 
of  kin  in  Scotland,  but  there  may  be ;  and  the  allegation  to  the  contrary  is  the  very 
best  reason  for  sending  the  petition  to  the  wall. 

Ordered  to  the  wall  accordingly. 


No.  299.        VII.  Jurist  397.     4  June  1835.     2nd  Div.— Lord  Cockburn. 

Mrs.  Janet  Smith  or  Mavne  and  Her  Children,  Pursuers. — Dean  of  Faculty 

(Hope)  and  Gree^ishields, 

Anthony  M'Kband,  &c.  (Gaywood's  Trustees),  Defenders. — Rutherfurd 

and  Ivory. 

Trustees^  Liability  of — Husband  and  Wife — Discharge, — ^Trustees  who  were  directed  to 
invest  a  sum  on  proper  heritable  secvirity,  for  behoof  of  a  lady  in  liferent  (exclusive 
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of  theyw*  mariti),  and  her  children  in  fee,  having  lent  the  sum  to  her  husband  (who 
acted  as  agent  in  the  trust)  on  a  bond  over  his  property, — but  no  infeftment  having 
followed  till  subsequent  to  infeftment  on  a  posterior  bond,  which  exhausted  the  value 
of  the  property — Held  that  the  trustees  (though  their  responsibility  was  limited  by 
the  trust-deed  to  their  actual  intromissions)  were  liable  of  new  to  invest  the  provision 
on  proper  heritable  security,  and  that  a  discharge  granted  by  the  husband  and  wife, 
but  which  had  never  been  ratified  by  the  wife,  fell  to  be  reduced. 

The  late  Mr.  George  Gaywood,  by  his  deed  of  settlement,  conveyed  his  whole  heri- 
table and  moveable  property  to  trustees.  Among  the  otlier  purposes  of  the  trust,  the 
following  provision  was  conceived  in  favour  of  the  pursuers : 

^^  Fourthly,  That  my  said  trustees  shall,  within  twelve  months  after  my  death,  lay 
out  and  invest  in  proper  heritable  security,  the  sum  of  L.600  sterling,  and  take  the 
rights  thereof  in  favour  of  Janet  Smith,  wife  of  William  Mayne,  writer  in  Glasgow,  in 
liferent,  for  her  liferent  use  allenarly,  and  exclusive  of  the  jus  mariti  and  right  of 
administration  of  her  said  husband,  or  of  any  future  husband,  and  to  the  children  that 
may  be  procreated  of  her  body,  either  in  her  present,  or  in  any  future  marriage  into 
which  she  may  enter,  in  fee." 

The  deed  declared  that  the  trustees  were  not  to  be  liable  for  omissions,  nor  for 
factors  reputed  solvent,  but  each  for  his  own  intromissions  only. 

The  trustees  employed  Mr.  Mayne  above  mentioned,  as  their  agent  in  the  affairs  of 
the  trust,  he,  as  was  said,  having  been  Mr.  Gaywood's  man  of  business.  Mr.  Majme 
having  purchased  a  property  in  Old  Wynd,  Glasgow,  for  L.1820,  agreed  with  the  seller 
to  allow  L.1200  of  the  price  lio  remain  a  real  burden  on  the  subjects.  On  the  security 
of  this  property,  the  trustees  resolved  to  advance  to  Mr.  Mayne  the  sum  provided  by 
Mr.  Gaywood's  will  to  Mrs.  Mayne  and  her  children.  This,  it  appeared,  was  first  pro- 
posed to  the  trustees  by  Mr.  and  Mrs.  Mayne  themselves,  but  the  trustees  alleged,  that 
before  agreeing  to  the  proposal,  they  had  made  due  inquiry  concerning  the  value  of  the 
security,  which  they  found  to  be  suflficient.  They  accordingly  paid  to  Mr.  Mayne  the 
L.600,  taking  from  him  a  bond  over  the  subjects  in  Old  Wynd,  conceived  in  terms  of 
the  provision  in  Mr.  Gaywood's  deed  of  settlement ;  and  also  receiving  from  Mrs.  Mayne 
a  discharge  of  that  provision,  which  describes  the  transaction,  and  discharges  the  trustees, 
as  follows : 

'^  Ajid  seeing,  that  of  the  date  hereof,  the  said  Robert  Hastie  and  Anthony  M'Keand 
have,  at  my  request,  and  with  my  entire  approbation,  laid  out  and  invested  the  said  sum 
of  L.600  sterling  on  heritable  security,  by  lending  the  same  to  William  Mayne  before 
named  and  designed,  and  that  the  said  William  Mayne  has,  of  the  date  hereof,  executed 
in  favour  of  me,  the  said  Janet  Smith,  in  liferent,  and  of  the  children  which  I  may 
have,  in  fee,  an  heritable  bond  and  disposition  in  security,  over  subjects  in  the  Old 
Wynd  of  Glasgow,  purchased  by  him  from  Robert  Pirrie,  exactly  in  terms  of  the  said 
trust-disposition  and  deed  of  settlement :  Therefore  I,  the  said  Janet  Smith,  with  the 
special  advice  and  consent  of  the  said  William  Mayne,  my  husband,  for  his  interest,  do 
hereby  exoner,  acquit,  and  for  ever  discharge  the  said  Robert  Hastie  and  Anthony 
M'Keand  of  the  said  sum  of  L.600  sterling  so  invested  by  them ;  and  hereby  grant, 
acknowledge  and  declare  the  purposes  of  the  said  trust-disposition  and  settlement,  in  so 
far  as  regards  the  said  sum,  to  have  been  fulfilled  by  them,  precisely  in  terms  thereof, 
and  oblige  myself,  my  heirs  and  successors,  to  warrant  this  discharge  at  all  hands,  and 
against  all  mortals  as  law  will." 

This  discharge  was  signed  by  Mrs.  Mayne  on  12th  November  1825,  but  was  never 
ratified  by  her.  In  a  few  days  after  its  date,  viz.,  on  17th  November,  Mr.  Mayne 
granted  another  bond  over  his  property  in  Old  Wynd,  in  favour  of  Professor  Cairns  of 
Belfast,  for  L.450,  on  which  infeftment  was  taken  the  following  day.  But  although 
this  bond  was  posterior  in  date  to  that  in  favour  of  Mrs.  Mayne  and  her  children,  it 
appeared  that  Mr.  Mayne,  as  agent  for  the  trustees,  had  delayed  passing  infeftment  on 
this  latter  bond  in  favour  of  Mrs.  Mayne  and  children,  until  18th  February  1826  (being 
three  months  and  a  day  after  its  date),  thus  medcing  it  the  last  of  three  securities  with 
which  his  heritable  subjects  were  burdened.  These  subjecte  having  been  afterwards 
brought  to  sale  by  the  first  heritable  creditor,  were  purchased  at  a  price  which  left  no 
reversion  to  satisfy  the  claim  of  the  pursuers — the  price  obtained  being  only  L.1680. 

In  these  circumstances,  the  pursuers  brought  the  present  action  of  reduction,  con- 
cluding to  have  the  discharge  executed  by  Mrs.  Mayne  set  aside,  and  that  the  defenders 
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should  be  ordained  to  invest  of  new,  upon  good  and  sufficient  security,  the  sum  of 
L600  provided  to  the  pursuers  by  Mr.  Gay  wood's  deed  of  settlement,  and  jwiy  to  Mrs. 
Mayne  the  interest  of  said  sum  from  the  period  of  a  year  immetliately  following  the 
testator's  death,  on  the  grounds, — 1.  That  said  discharge,  being  for  a  legacy,  was  null 
for  want  of  the  proper  ad  valoretn  stamp,  it  being  written  on  a  10s.  stamp  merely,  which 
was  not  the  stamp  corresponding  to  a  legacy  of  L.600, — 36  Geo.  III.  c.  52,  sect.  27.  2. 
That  [398]  it  had  been  impetrated  from  the  gmuter  whUe  under  the  influence  of  her 
husband.  3.  That  it  was  ultra  vires  of  her  to  execute,  she  having  no  right,  as  liferentrix, 
to  uplift  the  money,  and  discharge  the  trustees  of  their  liability.  4.  That  in  the  whole 
circumstances  in  which  it  was  granted,  it  could  not  be  allowed  to  stand  in  the  way  of 
the  petitory  conclusions  of  the  summons,  seeing  the  trustees  were  chargeable  with  great 
negligence,  and  had  obviously  not  obeyed  the  injunction  in  the  testator's  deed  of  settle- 
msDty  by  investing  the  sum  provided  to  the  pursuers  on  pro|)er  heritable  security. 

The  defenders  pleaded — That  they  were  protected  by  the  clause  in  the  trust-deed 
hmiting  their  liability  to  their  own  actual  intromissions ;  that  as,  at  the  time  when  the 
money  was  advanced,  the  property  afforded  a  sufficient  security,  which  also  remained 
good  at  the  date  of  the  infeftment,  they  were  not  liable  either  for  the  consequences  of 
Mr.  Gaims'  prior  infeftment,  or  for  the  subsequent  depreciation  in  the  value  of 
the  security,  which  was  owing  to  causes  not  attributable  to  them ;  and  that,  in 
any  event,  all  ground  of  challenge  at  the  instance  of  Mrs.  Mayne  (who  was,  besides,  not 
entitled  to  insist  without  her  husband's  concurrence)  of  the  investment  in  question,  was 
excluded,  by  the  same  having  been  entered  into  at  her  request  and  with  her  appro- 
bation. 

Lord  Cockbum,  Ordinary,  on  11th  March  1835,  pronounced  this  interlocutor 
and  note : 

"Repels  the  defences,  and  decerns  in  terms  of  the  conclusions  of  the  libel :  Finds 
the  defenders  liable  in  expenses  ;  appoints  an  account  thereof  to  be  given  in,  and  when 
lodged,  remits  to  the  auditor  to  tax  and  report. 

^'Noie. — There  are  some  facts  disputed  by  the  parties;  particularly,  whether  the 
houses  were  sufficient,  or  were  reasonably  believed  to  be  sufficient,  to  have  afforded  due 
security ; — whether  Mayne  was  or  was  not  suspected  to  be  embarrassed ; — and  whether 
the  consent  of  the  wife  was  the  result  of  impetration ;  but  the  Lord  Ordinary  has  not 
thought  it  necessary  to  direct  any  inquiry,  hoc  statUy  into  these  matters;  because, 
assuming  them  all  to  be  a§  the  defenders  state,  still  he  conceives  this  to  be  a  clear  case 
of  responsible  mismanagement  by  trustees.  They  were  bound  to  have  invested  the 
money,  and  this  only  on  heritable,  which  means  completed  security ;  taking  the  rights 
to  Mm.  Mayne  in  liferent,  excluding  the  jus  marii%  and  to  her  children  in  fee.  They 
▼ere  trustees  for  the  wife  against  the  husband,  and  for  the  children  against  the  parents. 
Xotwithstanding  this  (as  the  discharge  bears)  they  advanced  the  money  to  this  very 
hu^Moid,  and  upon  a  mere  discharge  by  him  and  his  wife ;  tJie  toi/e  never  having  ratified 
it^  and  being  left  in  the  transaction  unprotected,  in  the  power  of  her  husband,  and  no 
caie  being  taken  of  the  children  whatever.  The  interests  of  the  wife  and  of  the  children 
were  thus  intrusted  entirely  to  the  very  person  whom  the  granter  of  the  legacy  had 
utterly  excluded.  It  is  true  that  soon  after  obtaining  the  money,  Jie  pretended  to  secure 
it  over  certain  real  property,  in  terms  of  the  deed ;  but  he  was  allowed  to  interpose  a 
security  in  favour  of  another  creditor,  which,  with  the  burdens  already  on  it,  made  the 
security  of  his  wife  and  children  a  mere  name.  The  sasine  in  their  favour  was  allowed 
to  be  postponed  for  about  three  months,  while  the  infeftment  of  the  stranger  creditor, 
whose  debt  was  subsequent  to  theirs,  was  taken  before  it,  without  the  loss  of  a  day. 
The  deed  saves  them  from  responsibility  for  mere  omissions,  and  for  factors  reputed 
solvent  But  Mayne  was  not  acting  as  a  factor,  but  as  law-agent ;  and  he  was  permitted 
to  unite  the  character  of  agent  for  the  lenders  with  the  inconsistent  one  of  borrower  of 
the  funds.  He  had  a  personal  interest,  as  debtor  to  the  trust,  opposed  to  the  interest  of 
ita  true  creditors,  and  yet  he  was  relied  on  to  invest  the  funds.  This  was  no  omission, 
but  a  direct  and  culpable  devolution  of  the  trust  on  the  person  least  worthy  of  being 
tnisted.  The  claim  of  the  children  against  such  trustees  is  irresistible ;  but  even  that 
of  the  wife  is  well  founded.  It  is  needless  to  inquire  how  far  she  might  have  renounced 
the  exclusion  of  the  jus  mariti,  because  that  question  does  not  ariHe.  It  was  the  duty 
of  the  trustees  to  invest  the  money,  in  terms  of  the  trust,  in  the  first  instance,  whatever 
niight  have  happened  afterwards,  and  her  consent  to  their  not  doing  so,  which  is  now 
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founded  on,  ought  only  to  have  made  them  see  more  clearly  the  necessity  of  protectmg 
her.     The  import  of  the  various  conclusions  as  sustained  is,  that  the  trustees  must  do 
now  what  they  ought  to  have  done  at  first." 
The  defenders  reclaimed : 

TTie  Lord  Justice- Glerk. — I  have  listened  with  attention  to  the  argument  from  the 
bar,  because,  at  first  sight,  it  appeared  to  me  there  might  be  some  groimd  for  a  diBfcin^ 
tion  between  the  case  of  the  wife  and  that  of  the  children.  I  am  now  satisfied,  however, 
that  no  distinction  can  be  taken  between  the  two  cases.  By  the  deed  of  settlement  the 
trustees  were  enjoined  to  lay  out  and  invest  the  sum  provided  to  the  pursuers  "in 
proper  heritable  security."  The  plain  meaning  of  this  language  is,  that  the  trustees  weie 
appointed  the  guardians  of  the  interest  of  the  wife  as  weU  as  of  the  interest  of  the 
children.  The  deed  contemplates  that  a  proper  security  was  to  be  taken  for  the  liferent 
of  the  wife,  and  for  the  fee  of  the  children.  Now,  what  has  happened  ?  The  trustees, 
it  is  true,  go  through  the  ceremony  of  procuring  an  heritable  bond,  which  is  perfect  in 
all  its  parts,  but  they  neglect  to  take  inf eftment  upon  it  for  a  length  of  time ;  so  that  the 
bond,  for  that  period,  was  a  mere  personal  obligation,  and  not  therefore  an  eflfectual 
security.  In  these  circumstances,  it  is  impossible  but  to  think  that  these  parties  have 
failed  in  their  duty ;  and  I  camiot  distinguish  between  the  two  cases  of  the  wife  and 
the  children,  since  the  trustees  were  the  appointed  guardians  of  the  interests  of  both. 
The  transaction  was  not  completed  in  terms  of  the  will.  It  is  said  that  the  wife  agreed 
to  the  investment ;  but  then  the  security,  according  to  the  directions  of  the  testator, 
was  to  be  made  a  perfect  security.  That  is  the  ground  on  which  I  go.  I  am  quite 
clear  that  as  to  the  children,  the  trustees  are  liable,  and  I  see  no  reason  for  distinguishing 
their  case  from  that  of  the  wife. 

Lord  Meculotobank. — I  had  some  difficulty  at  first,  being  inclined  to  think  that  a 
distinction  might  lie  between  the  case  of  the  wife  and  that  of  the  children ;  but  I  am 
now  quite  satisfied  there  is  no  reason  for  drawing  any  difference. 

Lord  OlerUee, — It  appeared  to  me,  that  in  considering  the  liability  of  the  trustees,  it 
was  only  necessary  to  look  to  tlie  narrative  of  the  transaction  out  of  which  this  question 
arises,  as  given  in  the  discharge.  The  only  thing  on  account  of  which  these  parties 
could  get  a  discharge,  does  not  appear  ex  facie  of  the  discharge.  On  the  whole  circum- 
stances of  the  case,  I  think  the  interlocutor,  as  applicable  both  to  the  case  of  the  wife 
and  the  children,  ought  to  be  adhered  to. 

Lord  Medfoyn, — I  had  at  first  doubts  in  this  case,  and  am. sorry  to  say  those  are  not 
removed.  Under  all  the  circumstances,  I  think  there  are  no  sufficient  grounds  for  sus- 
taining the  reasons  of  reduction,  in  so  far  as  the  wife  is  concerned.  In  cases  of  this 
nature,  it  is  always  a  consideration  with  the  Court,  that  we  should  not  deal  too  strictly 
with  voluntary  trustees  who  act  gratuitously.  The  difficulty  I  have  is  this :  When  I 
see  that  this  lady  and  her  husband  themselves  propose  the  investment  to  the  trustees, — 
that  the  trustees  state  that  they  made  inquiry  concerning  the  value  of  the  property,  and 
were  satisfied  that  it  afforded  a  sufficient  security, — ^that  this  lady  agreed  to  the  money 
being  so  invested,  and  grants  a  discharge,  in  which  she  says  that  the  transaction  was 
entered  into  "at  her  request,  and  with  her  entire  approbation," — I  am  at  a  loss  to 
perceive  that  these  trustees  have  been  so  negligent  of  their  duty  as  to  subject  them  in 
a  liability,  except  they  are  to  be  accounted  liable  for  their  agent  Mayne  having  delayed 
to  complete  the  security  by  taking  infeftment.  It  is  said  that  this  is  a  discharge  dniB 
causcLy  but  I  cannot  view  it  in  that  light.  I  have  a  difficulty  in  thinking  that  the  wife 
has  a  right  to  revoke.  Upon  that  point  I  am  inclined  to  hesitate ;  and  therefore  I  see 
no  ground  for  reducing  this  dis-  [399]  •<:harge,  without  which  it  is  obvious  that  this 
lady  can  have  no  claim  against  these  trustees. 

The  Court 

"  Adhere  to  the  interlocutor  complained  of ;  refuse  the  desire  of  the  note ;  of  new 
find  expenses  due,  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly,  and  also  to 
give  decree  of  reduction  in  terms  of  the  libel." 

[S.C.  13  S.  870.] 
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No.  306.  VII.  Jurist  403.     9  June  1835     1st  Div.— Lord  Corehouse. 

Sir  Gborgb  Boss  and  Mandatory  and  Messrs.  Thomson  and  Borrowman, 
Competing  Claimants  in  Multiplepoinding  ;  Dugald  Grant,  S.S.C,  against 
Them. — For  Sir  George  Rose,  Dean  of  Faculty  (Hope)  and  Graham  Speirs  ; 
for  Messrs.  Thomson  and  Borrowman,  D,  McNeill  and  Baillie;  for  Mr. 
Grant,  Keay  and  Mancreiffi 

lAoiaiic — Destination — Trutet — Clatiae. — ^A  lady  having  taken  an  assignation  to  a 
personal  hond  in  favour  of  herself,  her  heirs  and  assignees,  whom  failing,  to  certain 
parties  as  trustees,  for  such  purposes  as  she  should  direct  by  any  writing  to  be  executed 
by  her ;  and  a  commission  of  lunacy  having  thereafter  been  issued  against  her — Held, 
that  the  English  committee  was  entitled  to  uplift  the  sum  in  the  bond,  reserving 
action  against  him  at  the  instance  of  the  trustees,  if  he  should  misapply  the  money ; 
but  that  the  trustees  were  not  bound  to  concur  in  the  assignation  and  discharge  of 
the  bond. 

MuUiplepoinding — Expenses, — Circumstances  in  which  claimants  in  a  multiplepoinding 
found  personally  liable  to  another  claimant  in  expenses,  and  the  pursuer  of  the 
multiplepoinding  found  entitled  to  expenses  out  of  the  fund  in  medio. 

In  January  1819,  Mr.  Robert  Mmidell  and  Mr.  Robert  Macmillan  granted  a 
personal  bond  to  Miss  Balfour  for  L.600,  lent  to  Mr.  Macmillan.  General  Balfour,  who 
sQcceeded  to  this  bond,  assigned  it  on  10th  May  1828,  to 

"Mrs.  Mary  Thomson  or  Rose  and  her  assignees  whomsoever;  whom  failing,  the  said 
David  Thomson,  W.S.,  and  Robert  Borrowman,  clerk  to  Sir  William  Forbes  and  Com- 
pany, bankers  in  Edinburgh,  or  the  survivor  of  them,  as  her  trustees  or  trustee,  for  such 
porpofies  as  she  shall  direct  by  any  deed  or  writing  executed  or  to  be  executed  by  her ; 
whom  all  foiling,  her  heirs  and  executors  whomsoever." 

Some  time  after  the  date  of  this  assignation,  Mrs.  Thomson  or  Rose  fell  into  a  state 
of  lunacy,  and  Sir  George  Rose  (one  of  the  Judges  of  his  Majesty's  Court  of  Review  in 
Bankruptcy)  was  appointed  conamittee  on  her  estate,  under  a  commission  issued  in  the 
usual  form  by  the  Lord  Chancellor.  The  present  multiplepoinding  was  raised  in  1833, 
in  name  of  Mr.  Grant,  as  holding  funds  belonging  to  the  representatives  of  Mr. 
Macmillan,  his  deceased  partner,  to  have  it  found  who  had  right  to  uphft  and  discharge 
the  sum  in  the  above  bond  which  was  claimed  by  Sir  George  Rose,  as  committee  of  Mrs. 
Rose  or  Thomson,  while  Mr.  Thomson  and  Mr.  Borrowman  (who  alleged  that  the  lady, 
▼hen  in  health,  had  executed  a  will)  maintained  that  the  substitution  to  them  had 
hecome  effectual,  to  the  effect,  at  least,  of  entitling  them  to  uplift  and  discharge,  or  to 
join  in  uplifting  and  discharging  the  sum  in  the  bond^  and  seeing  it  reinvested  in  the 
same  terms  with  the  original  assignation.  The  Lord  Ordinary  (Corehouse),  on  22d 
January  1835, 

"Finds  the  pursuer  of  the  multiplepoinding  liable  in  payment  of  the  principal  sum  of 
L600,  contained  in  the  bond  in  question,  with  interest  at  the  rate  of  five  per  cent,  from 
22d  May  1831,  when  the  last  interest  was  paid,  to  Martinmas  1831 ;  and,  in  respect  of 
an  offer  having  been  made  to  the  known  agent  of  the  creditor,  to  pay  up  the  money  at 
that  term,  finds  the  pursuer  liable  only  in  bank  interest  from  Martinmas  1831,  till  paid : 
Banks  and  prefers  the  claimant.  Sir  George  Rose,  as  committee  for  Mrs.  Mary  Thomson 
or  Rose,  and  his  mandatory,  to  the  whole  sum,  principal  and  interest,  due  on  the  said 
hond,  under  deduction  of  the  expenses  afterwanls  found  due,  reserving  action  against 
him  at  the  instance  of  all  parties  interested,  on  account  either  of  the  non-application  of 
the  fund  diuing  Mrs.  Rose's  life,  or  the  misapplication  thereof  at  her  death  :  Finds  that 
^e  claimant^  Sir  George  Rose,  and  also  the  claimants,  Messrs.  David  Thomson  and 
Robert  Borrowman,  for  any  contingent  or  eventual  interest  they  may  have  in  the  said 
fond,  are  bound  to  deliver  up  the  bond  in  question,  and  assignation  thereof,  and  to  con- 
cur in  an  assignation  of  the  said  debt  in  favour  of  the  pursuer  of  the  multiplepoinding, 
upon  his  making  payment  thereof,  under  a  reservation  of  any  contingent  trust  which 
may  be  found  to  exist  at  Mrs.  Rose's  death,  and  decerns  :  Finds  the  claimant.  Sir  George 
Rose,  and  his  mandatory,  and  also  the  pursuer  of  the  multiplepoinding,  entitled  to  the 
expenses  out  of  the  said  fund  in  medio :  Finds  the  claimants,  Messrs.  Thomson  and 
Banowman,  by  whom  the  multiplepoinding  was  laised,  entitled  out  of  the  said  fund,  to 
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the  expense  of  raising  and  bringing  the  action  into  Court,  but  to  no  other  expenses: 
Allows  accounts  of  the  said  expenses  to  be  given  in,"  &c. 

"  Note, — ^The  fimd  in  medio  being  assigned  to  Mrs.  Rose,  and  her  assignees  whatso- 
ever, by  a  simple  destination,  she  is  fiar  of  the  sum,  and  the  persons  substituted  as  her 
trustees  for  certain  purposes,  have  only  a  apes  successionis.  As  Mrs.  Hose,  herself,  there- 
fore, if  of  a  soiuid  mind,  might  have  uplifted  and  discharged  this  sum,  it  follows  that 
the  committee  of  her  person  in  England  may  do  so  likewise,  being  bound,  however,  to 
apply  it  agreeably  to  the  powers  conferred  upon  him  by  the  Court  of  Chancery. 
Thomson  and  Borrowman,  as  the  substitutes,  have  neither  title  nor  interest  to  oppose 
the  claim  of  the  committee.  If  he  do  not  so  apply  the  money  during  Mrs.  Rose's  life, 
or  if  he  misapply  it,  they  will  have  action  against  him  under  their  right,  at  present 
contingent,  but  which  will  then  become  vested,  and  may  call  him  to  account,  and  there- 
fore action  has  been  reserved  to  them.  Payment  of  the  bond  being  offered  by  Grant, 
the  nominal  raiser,  at  Martinmas  1831,  to  t^e  known  agents  of  Mrs.  Rose  in  Scotland, 
and  that  offer  not  being  accepted,  it  is  thought  interest  subsequently  cannot  be  demanded 
at  a  rate  exceeding  bank  interest.  Grant,  who  pays  the  bond,  is  entitled  to  an  assigna- 
tion from  the  committee,  that  he  may  operate  his  relief  from  Macmillan's  representatives, 
if  necessary,  and  the  committee  heis  no  interest  to  refuse.  It  is  also  his  interest  to  have 
an  assignation  for  his  security  from  Thomson  and  Borrowman,  in  res])ect  of  their 
contingent  right,  and  it  is  a  mistake  to  8U])pose  that  the  assignation,  being  a  joint  one, 
will  import  any  admission  on  the  part  of  the  committee  that  Thomson  and  Borrowman 
have  any  right  to  prevent  him  from  uplifting  the  money,  or  to  interfere  in  the  manage- 
ment of  it  after  it  is  uplifted." 

Sir  George  Rose  reclaimed  against  the  above  interlocutor,  in  so  far  as  it  did  not  find 
him  entitled  to  legal  interest  on  the  bond  from  Martinmas  1831, — to  the  expenses  of 
discussing  the  claim  of  Messrs.  Thomson  and  Borrowman  against  themselves  personally, 
and  to  the  expenses  of  the  discussion  with  Mr.  Grant  against  him  personally. 

Messrs.  Thomson  and  Borrowman  reclaimed,  in  so  far  as  they  were  not  ranked  and 
preferred  to  the  extent  of  preserving  their  conditional  or  eventual  rights  as  trustees,  and 
in  so  far  as  they  were  not  found  entitled  to  expenses  against  Sir  George  Rose ;  and  they 
prayed  the  Court,  at  all  events,  to  find,  that  if  they  were  not  entitled  to  be  ranked  and 
preferred  as  above  mentioned,  they  were  not  bound  to  concur  in  any  discharge  or 
assignation  of  the  debt. 

The  Court 

*'  Recal  the  interlocutor  reclaimed  against,  in  so  far  as  it  finds  that  the  claimants, 
Messrs.  David  Thomson  and  Robert  Borrowman,  are  bound  to  concur  in  an  assignation 
of  the  debt  in  question  in  favour  of  the  pursuer  of  the  multiplepoinding :  Quoad  tdh% 
adhere  to  the  interlocutor  reclaimed  against,  and  refuse  the  desire  of  the  reclaiming 
note  for  Messrs.  Thomson  and  Borrowman,  and  decern  :  Further,  find  Messrs.  Tliomson 
and  Borrowman  personally  liable  to  Sir  George  Rose  and  his  mandatory  for  the  expense 
incurred  by  them  in  the  discussion  with  these  parties,  and  remit  the  account,"  &c. 

[S.C.  13  S.  878.] 
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Lieutenant-Colonel  J.  Gordon  of  Cluny,  Pursuer. — BusselL 

Jambs  John  Fraser,  Defender. — Buchanan. 

Process — Submission. — A  party  having  kept  up  various  steps  of  a  submission,  and  the 
Sheriff  having  decerned  against  him  for  delivery,  at  the  suit  of  the  other  party  in  the 
submission,  who  had  been  authorised  by  the  arbiters  to  apply  to  the  Judge-Ordinary 
— the  Coiurt,  in  an  advocation,  remitted  simpliciter,  and  refused  to  conjoin  the  advo- 
cation with  a  reduction  of  the  submission. 

The  defender  had  borrowed  up  a  variety  of  steps  in  a  submission  pending  between 
him  and  the  pursuer.  Colonel  Gortlon,  to  Messrs.  Patrick  Cockbum  and  Thomas  Guthrie 
Wright,  accountants  in  Edinburgh.  He  refused  or  delayed  to  retvirn  these  steps  of  Uie 
submission  when  caUed  upon  to  do  so ;  and  the  clerk  to  the  submission  not  having  the 
means  of  compelling  their  return  by  a  caption  in  the  usual  manner  b»  in  an  ordinary 
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action,  the  ax  biters,  by  a  minute,  authorised  the  pursuer  to  apply  to  the  Judge-Ordinary. 
He  accordingly  presented  a  summary  application  to  the  Sheriff  of  Edinburgh,  but  the 
defender  contrived  to  protract  decemiture  against  him,  by  insisting  on  being  heard  on 
the  merits  of  the  submission,  and  on  the  propriety  of  the  arbiters  issuing  any  order 
against  him.  The  Sheriff  rejected  these  pleas,  and  decerned  in  terms  of  the  prayer  of 
the  petition.  The  defender  then  advocated;  and  having  brought  a  reduction  of  the 
submission  itself,  he  insisted  that  the  one  should  be  conjoined  with  the  other ;  but,  after 
all,  he  allowed  the  other  party  to  get  judgment  in  the  advocation  against  him  by  default, 
and  was  then  reponed  on  reclaiming. 

The  Lord  Ordinary,  on  25th  February  1835,  pronounced  the  following  interlocutor 
and  note : 

"Bepels  the  reasons  of  advocation,  dismisses  the  same,  and  remits  the  cause 
rimplieiter  to  the  Sheriff,  and  decerns :  Finds  the  advocator  liable  to  the  respondent  in 
expenses,  and  remits  the  account,"  &c. 

"Note. — ^The  question  here  is,  whether  the  advocator  is  entitled  via  facti  to  stop  all 
proceedings  in  the  arbitration,  after  the  Court  have  three  times  decided  that  no  interdict 
against  the  arbiters'  proceeding  could  be  granted,  notwithstanding  the  dependence  of  the 
process  of  declarator.     The  Lord   Ordinary  thinks  the  principle  thereby  determined, 
conclusive  of  the  present  case.     But  he  also  thinks  this  case  much  clearer.     For,  be  the 
advocator  right  or  wrong  in  any  or  all  of  his  pleas  in  the  other  processes,  he  has  no  right 
to  take  the  law  into  his  own  hands.     That  is  what  he  is  here  doing,  by  illegally  with- 
holding the  papers,  in  the  face  of  the  demand  of  the  adverse  party,  and  the  express 
order  of  the  arbiters.     That  m  not  a  legal  way  of  trying  any  question  whatever.     The 
advocator  insisted  that  this  case  should  be  remitted  to  the  declarator.     A  motion  to  the 
aame  effect  had  been  made  before,  by  a  different  counsel,  and  refused  by  the  Lord 
Ordinary.     But  there  is  no  such  plea  in  the  record.     Though  there  were,  or  though  it 
should  be  held  to  be  competent,  without  a  plea,  to  make  such  a  motion,  the  Lord 
Ordinary  is  very  clearly  of  opinion  that  there  is  no  such  contingency  as  to  call  for  any 
such  renut,  and  that,  in  the  circumstances  of  the  case,  it  would  be  extremely  unjust  to 
grant  such  a  demand.     The  advocator  has  here  demonstrated  by  his  whole  proceedings, 
that  his  whole  object  in  the  processes  of  suspension,  and  specially  in  this  process,  is  to 
gun  time,  in  order  that  the  submissions  may  fall;  and  after  having  failed  in  three 
processes  of  suspension  and  interdict,  he  has  now  taken  the  matter  into  his  own  hands, 
h?  getting  possession  of  the  arbitration  process,  and  refusing  to  return  them  to  the  clerk. 
Since  the  present  advocation  came  into  Court,  he  has  pursued  the  same  object,  by  letting 
decree  pass  after  the  record  was  closed,  and  then  obtaining  a  judgment  reponing  him. 
And  now,  when  nothing  remains  but  to  debate  the  cause,  he  moves  a  second  time  that 
it  he  remitted  to  the  declarator.     The  Lord  Ordinary  is  of  opinion  that  the  merits  of  it 
have  no  dependence  on  the  declarator,  and  that  to  accede  to  such  a  motion  would  be 
virtimlly  to  decide  in  opposition  to  the  repeated  judgments  of  the  Court,  and  to  defeat 
the  interest  of  the  respondent." 

The  defender  reclaimed;   but  the  Courts   without  hearing  counsel,  adhered  with 
ex{»nse8. 

No.  71.  VIII.  Jurist  102.     31  Aug.  1835.     House  of  Lords. 

James  Thomson,  Appellant. 
R  SoouGALL,  &c.,  Claimants  and  Bespondents. 

Tegtament — Condition — Si  sine  liheris — Fee  and  Liferent, — A  testator  left  a  share  of  his 
property  to  a  married  daughter,  for  her  liferent  use  allenarly,  and  to  trustees  in  fee 
for  her  children,  and  failing  of  children,  for  her  other  heirs  and  assignees  whatsoever. 
She  had  four  children,  who  all  predeceased  her — two  of  them  only  having  issue,  and 
two  having  assigned  their  interest  to  their  husbcrnds — Held  (affirming  the  judgment 
of  the  Court  of  Session)  on  the  death  of  the  liferentrix,  1.  That  children  had  not 
failed,  so  as  to  open  the  destination  to  the  assignees  of  the  liferentrix.  2.  That  no 
right  of  fee  had  previously  vested  in  any  of  the  children,  so  as  to  be  transmissible 
by  theuL 

The  late  Mr.  John  Fraser,  W.S.,  executed,  in  1788,  a  general  disposition  and  deed 
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of  settlement,  whereby  he  conveyed  his  whole  property,  heritable  and  moveable  (under 
certain  exceptions),  to  trustees,  for  various  uses  and  purposes.  By  the  trust^ieed,  the 
trustees  were  specially  directed 

"  to  settle  and  secure  another  just  and  equal  fourth  thereof  (the  j)roperty  conveyed)  in 
favour  of  Jean  Fraser,  my  second  daughter,  spouse  to  Mr.  Robert  Walker,  minister  of 
the  Gospel  in  Canongate,  and  her  said  husband,  and  longest  liver  of  them  two,  in 
liferent,  for  their  liferent  use  of  the  interest  thereof  only  during  all  the  days  of  their 
lifetime,  and  for  the  said  trustees  themselves  in  fee,  as  trustees  for  the  children  of  the 
said  Jean  Fraser,  of  her  present  or  any  subsequent  marriage,  equally  among  them ;  and 
failing  of  children,  to  and  for  behoof  of  the  said  Jean  Fraser*s  other  heirs  or  assignees." 
The  deed  "  farther  directed  and  appointed,  in  respect  of  the  jjarticular  situation  of  Simon 
Fraser,  my  son,  which  renders  him  unfit  for  the  management  of  what  I  intend  for  him, 
I  direct  and  appoint  the  said  trustees  to  lay  out  the  same  on  proper  security,  conceived 
in  favour  of  themselves,  as  trustees  for  the  said  Simon  Fraser  (the  truster's  only  son), 
and  the  heirs  to  be  lawfully  procreated  of  his  body,  whom  failing,  to  my  three  daughters, 
equally,  and  their  issue ;  the  shares  falling  to  the  said  Jean  and  Ann  Fraser,  being  to 
be  laid  out  and  employed  in  the  same  manner  as  is  above  directed,  as  to  the  fourth  part 
of  my  estate  to  them." 

After  some  farther  direxitions  as  to  the  alimenting  of  Simon  Fraser,  the  deed 
declared,  that  in  case  he  should  not  reconvalesce,  he  was  to  have  no  farther  right  or 
interest  in  the  said  fourth  part  of  the  trust-estate, 

"  than  the  annual  simi  to  be  allowed  by  the  trustees  as  aforesaid,  nor  shall  he  have  any 
right  to  dispose  of  any  part  of  the  said  fourth  or  interest  thereof ;  and  aU  savings,  or  the 
interest  of  the  said  fourth,  shall  belong  to  my  said  daughters,  in  the  same  proportions, 
and  subject  to  the  same  settlement,  as  the  principal  sum  of  the  said  fourth.'' 

Mr.  Fraser's  family,  who  all  survived  him,  consisted  of  Margaret,  Jean,  Ann,  and 
Simon.  Simon  died  first,  unmarried,  and  without  reconvalescence.  Margaret  died 
immarried,  and  she  and  Jier  executors  drew  her  fourth  share,  and  also  a  share  of  the 
fourth  provided  to  Simon.  Ann,  who  married  Mr.  Rae,  dentist  in  Edinburgh,  drew  the 
liferent  of  her  fourth,  and  also  the  liferent  of  her  share  of  Simon's.  After  her  death, 
her  surviving  children  drew  the  fee  of  her  fourth,  and  discliarged  the  trustees.  The 
whole  residue  of  the  trust>estate  was  then  held  by  the  trustees  under  the  clauses  above 
quoted,  for  behoof  of  Mrs.  Walker  and  her  family.  Mrs.  Walker  had  in  all  four 
children, — 1«^,  John  Walker,  who  died  about  the  year  1808,  leaving  an  only  daughter, 
Mrs.  Birch.  2dy  Robert  Walker,  who  died  in  the  year  1811,  unmarried.  3cZ,  Magdalene 
Walker,  who  married  Mr.  Richard  Scougall,  merchant  in  Leith,  and  died  about  the  year 
1826,  leaving  six  children,  who  all  survived  their  grandmother,  Mrs.  Walker ;  and,  Ath^ 
Jean  Walker,  who  married  Mr.  James  Thomson,  merchant  in  Leith,  and  died  in 
1830,  without  issue. 

Mrs.  Walker  died  on  10th  June  1831,  leaving  a  trust  for  the  purposes  therein 
mentioned,  inter  aliOj  "  all  right  and  interest  competent,  or  which  may  be  competent,  to 
me  in  a  trust-disposition  and  settlement  executed  by  the  deceased  John  Fraser,  W.S., 
my  father,  dated  7th  May  1788."  After  her  death  the  present  action  of  multiplepoinding 
and  exoneration  was  raised  by  Mr.  Fraser's  trustee,  who  condescended  upon  L.4500  as 
the  fimd  in  medio.  Mrs.  Walker's  trustees  claimed  the  whole  fund  in  viedio,  and 
pleaded — I.  Mrs.  Scougall  and  Mrs.  Thomson  having  both  predeceased  their  mother, 
Mrs.  Walker,  no  right  to  any  of  the  fimds  in  question  ever  vested  in  either  of  them,  and 
consequently  neither  the  claimant  Richard  Scougall,  nor  the  claimant  James  Thomson, 
have  a  right  to  any  share  of  the  fund  in  mediOy  in  virtue  of  the  marriage-contracts 
respectively  founded  on  by  them. — II.  As  it  was  declared  by  Mr.  Fraser's  settlement, 
that  one-fourth  of  the  residue  of  his  estate  should  be  settled  and  secured  in  favour  of 
Mrs.  Walker  and  her  husband,  and  longest  liver  of  them  two  in  liferent,  for  their 
liferent  use  of  the  interest  thereof  only,  and  to  the  trustees  themselves  in  fee,  as  trustees 
for  Mrs.  Walker's  children,  and  "  failing  of  children,"  for  behoof  of  Mrs.  Walker's  other 
heirs  or  assignees ;  and  as  Mrs.  Walker  survived  all  her  children,  the  simi  in  question 
was  vested  in  her,  and  she  was  entitled  to  assign  or  dispose  of  it  at  pleasure. 

Richard  Scougall,  who  married  Magdalene  Walker,  in  virtue  not  only  of  his  jus 
mariti,  but  also  of  the  special  conveyance  and  assignation  contained  in  his  contract  of 
marriage,  claimed  one-fourth  share  of  the  residue  of  the  trust-estate,  liferented  by  Jean 
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Fraser  or  Mrs.  Walker,  and  that  in  right  of  the  claimant's  deceased  spouse,  Magdalene 
Walker,  in  whom,  as  one  of  the  children  of  the  said  Jean  Fraser  or  Walker,  a  beneficial 
and  assignable  interest  in  the  fee  of  the  provision  made  by  the  truster  for  his  daughter 
Jean  and  her  children  was  vested.  He  claimed  also  to  be  ranked  and  preferred,  in  right  of 
his  said  wife,  for  her  half  of  the  fourth  share  of  the  residue  of  the  trust-estate  vested  in 
her  deceased  brother,  Robert  Walker,  and  belonging  to  her  as  one  of  her  said  brother's 
two  next  of  kin  at  his  decease. 

Mr.  ScougaU's  sons  claimed,  and  pleaded — I.  The  whole  of  the  immediate  children 
of  Mrs.  Walker  having  predeceased  the  event  (the  death  of  Mrs.  Walker)  which  gave 
them  any  beneficial  interest  in  the  foresaid  provision  made  in  Mr.  Fraser's  trust-deed, 
were  never  vested  therewith,  nor  with  any  right  to  call  the  trustees  to  account  therefor ; 
while  the  claimants,  and  their  sister  and  cousin,  as  the  grandchildren  of  Mrs.  Walker, 
are  the  parties  legally  entitled  to,  and  vested  with  the  fee  of  that  portion  of  the  trust- 
fands,  which  is  i^e  subject  of  the  present  process. — II.  Supposing  that  the  fee  of  the 
trust-provisions  in  question  should  [103]  be  held  to  have  been  vested  in  Mrs.  Walker's 
immediate  children,  although  they  predeceased  her,  Magdalene  Walker's  interest  in 
that  provision  was  validly  conveyed  for  behoof  of  the  claimants,  by  the  foresaid  contract 
of  marriage  between  the  father  and  mother  of  the  claimants. — III.  On  the  supposition 
on  which  the  preceding  plea  rests,  the  claimants,  as  the  executors  of  their  uncle,  Robert 
Walker,  are  also  entitled  to  the  share  of  the  foresaid  provision,  which,  on  the  above 
assumption,  was  vested  in  him. 

Mr.  ScougaU's  daughter,  Mrs.  Scott,  claimed  and  pleaded — I.  That,  as  one  of  the 
aeven  grandchildren  of  the  late  Mrs.  Walker,  and  as  one  of  the  next  of  kin  of  her 
deceased  uncle,  Robert  Walker,  and  aunt,  Jean  Walker,  she  is  entitled  to  one-seventh 
part  of  the  fund  in  medio. — II.  At  least,  and  in  the  event  of  the  fund  being  found  to 
&I1  under  the  contract  of  marriage  of  the  claimant's  mother,  she  is  still  entitled  to  have 
her  right  and  interest  in  that  fund  properly  secured,  alongst  with  her  brothers  and 
sister. 

James  Thomson,  who  married  Jean  Walker,  daughter  of  old  Mrs.  Walker,  claimed 
and  pleaded — I.  The  fee  of  Jean  Walker's  proportion  of  the  trust-fimds  having,  in  terms 
of  her  grandfather's  settlement,  been  vested  in  the  trustees,  for  her  behoof,  at  the  period 
of  her  marriage,  subject  to  her  mother's  right  of  liferent ;  and  she,  by  her  marriage- 
contract,  having  conveyed  her  right  and  interest  in  these  funds  to  the  claimant,  the 
claimant  is  entitled,  as  her  husband,  to  be  preferred  to  the  share  of  the  trust-fu*nds,  to 
whieh  the  said  Jean  Walker  was  entitled  under  her  grandfather's  settlement. — II.  Robert 
Walker  having  survived  his  brother  John,  and  died  intestate,  his  surviving  sisters,  as 
his  next  of  kin  and  executrices,  were  entitled  to  the  share  of  the  trust-funds  held  by  the 
trustees  for  his  behoof  imder  his  grandfather's  settlement ;  and  the  claimant,  as  coming 
in  place  of  Jean  Walker,  one  of  the  two  sisters  so  surviving,  is  entitled  to  be  preferred 
to  her  proportion  of  the  said  Robert  Walker's  share  of  these  funds. — III.  Even  assum- 
ing that,  during  Mrs.  Walker's  life,  the  fee  of  the  property  had  not  been  vested  in  the 
trustees  under  her  father's  settlement,  for  behoof  of  her  children,  but  that  it  had  been 
contingent  on  their  surviving  her,  and  that,  in  the  event  of  her  surviving  them,  she  had 
a  right  to  the  fee,  which  could  not  be  defeated  by  their  acts  or  deeds,  without  her 
consent,  Mrs.  Walker,  in  becoming  a  party  to  her  daughter's  contract  of  marriage,  was 
barred  by  a  personal  exception,  from  objecting  to  the  claimant's  right  to  his  wife's  share 
of  her  grandfather's  trust-funds,  in  virtue  of  hiBJus  maritiy  and  also  as  having  been 
convoyed  to  him  by  the  general  clause  in  that  contract,  from  granting  any  gratuitous 
and  voluntary  deed  to  the  prejudice  of  that  right. 

Mrs.  Birch,  daughter  of  old  Mrs.  Walker's  eldest  son,  claimed  and  pleaded — I.  The 
fond  in  medio  was  not  vested  in  the  late  Mrs.  Walker,  nor  is  it  affected  by  her  settle- 
ment, in  respect  her  children  did  not  fail,  which  was  the  condition  under  which  alone  it 
was  to  go  to  her  assignees. — II.  The  fee  of  the  fund  in  medio  was  vested  in  tl>e  trustees 
of  John  Fraser,  who  held  it  for  behoof  of  the  children  of  Mrs.  Walker  that  might  be 
alive  at  her  death,  or  the  issue  of  such  children  as  might  predecease  her, — such  issue 
being  entitled  to  succeed  pei'  stirpes  and  not  per  capita. — III.  Even  if  the  interest  of 
Mrs.  Walker's  children  became  vested  and  transmissible  in  them  during  their  mother's 
lifetime,  stiU,  in  respect  that  interest  was  of  an  heritable  nature,  the  claimant,  Mrs. 
Birch,  as  next  heir  to  her  father  and  uncle  Robert,  is  entitled  to  succeed  to  both 
their  shares. 
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Lord  Medwyn  ordered  mutual  cases  on  the  whole  cause,  with  which  he  afterwarda 
made  avizandum  to  the  Second  Division,  who  ordered  a  hearing  in  presence.  (Tbe 
speeches  of  the  Judges  will  be  found  ante,  Vol.  VI.,  p.  493.) 

The  Court  pronounced  the  following  interlocutor : 

*^  Repel  the  claims  on  the  fund  in  medio  for  James  Thomson,  and  Bichard  Scougall, 
the  father ;  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly ;  and  find  no 
expenses  due." 

Thomson  appealed,  pleading — I.  That  from  the  terms  of  Mr.  Eraser's  trust-settle- 
ment in  regard  to  the  residue  of  his  estate,  it  was  his  obvious  intention,  Imo,  That  the 
beneficial  interest  in  one-fourth  share  of  the  trust-funds  should  belong  to  the  children  of 
his  daughter,  Mrs.  Jean  Walker,  and  that,  in  a  question  with  them,  her  right  should  be 
limited  to  a  mere  liferent     2do,  That  the  beneficial  interest  should  belong  to  the 
children,  in  equal  proportions.     Stio,  That  the  right  of  the  children  was  not  intended  to  be 
suspended  until  Mrs.  Walker's  death,  but  to  be  vested  immediately  on  the  death  of  the 
truster's  widow ;  and  this  import  of  the  deed  was  firmly  established  in  the  analogous  cases 
of  Newlands,  9th  July  1794;  Harvey,  26th  May  1815;  Bushby,  23d  June  1825.-11. 
The  suspension  of  the  beneficial  interest  belonging  to  the  children,  until  their  mother^s 
death,  dUd  not  prevent  the  fee  from  vesting  in  them,  and  becoming  transmissible  by 
them,   during  her  lifetime, — ^Tumbull,  28th  July  1778 ;  Stevenson,  24th  June  1784 ; 
Sieveright,  27th  January  1824;  M*Dowall,  6th  February  1824;  Leitch's  Trustees,  2d 
June  1826. — III.  The  clause  in  the  trusideed,  "and  failing  of  children,  to  and  for 
the  behoof  of  the  said  Jean  Eraser's  other  heirs  and  assignees,"  &c.,  did  not  afiioct  the 
children's  right  to  convey,  as  it  either  constituted  a  conditional  institution  in  favour  of 
their  mother,  or  a  substitution  of  her  to  her  children.     If  a  conditional  institution,  it 
fell  by  the  existence  of  children  of  her  body  at  the  death  of  the  testator, — Stevenson, 
24th  June  1784;  and  if  a  substitution,   then  it  was  defeated  by  the  conveyance  ia 
favour  of  the  appellant,  it  being  undoubted  that  a  clause  of  substitution  gives  a  mere 
8pe8  successionis,  defeasible  by  the  act  of  the  institute, — Ersk.,  B.  III.,  tit.  8,  sect.  44. — 
IV.  Nor  could  it  affect  the  question  as  to  the  vesting  of  the  fee  in  the  children,  and 
their  right  to  transmit  it  during  their  mother's  lifetime,  that  the  fee  was  given  to  the 
children  of  Jean  Walker  generally,  and  that  while  Jean  Walker  lived,  and  was  capable 
of  child-bearing,  it  was  liable  to  the  contingency  of  diminution  on  the  birth  of  subsequent 
children,  for  the  fee  might  thereby  be  lessened,  but  never  extinguished, — Sieveright, 
27th  January  1824.     Scheniman,  25th  June  1828;  S.  and  D.,  Vol.  VI.,  p.  1149.— V. 
These  rules  as  to  the  vesting  of  rights,  and  the  power  of  transmitting  them,  are  as 
applicable  to  cases  of  deeds  appointed  to  be  carried  into  eifect  by  [104]  trustees,  as  to 
direct  conveyances, — See  the  cases  of  Sieveright,    M*Dowall,   and  Leitch's  Trustees, 
ut  ante. 

The  respondents  maintained,  that,  during  the  life  of  the  appellant's  wife,  she  was 
vested  with  no  interest  in  Mr.  Eraser's  trust-fimds,  capable  of  being  assigned ;  and  in 
interpreting  the  terms  of  the  trust-deed,  the  first  important  consideration  was,  the 
character  and  designation  of  the  ultimate  beneficiaries,  who,  in  this  case,  were  neither 
specially  named  or  designed,  but  merely  described  as  a  class  capable  of  increase  or 
diminution,  subsequent  to  the  commencement  of  the-  trust.  A  second  consideration 
arose  from  the  nature  of  the  subject ;  the  law  presuming  a  vested  interest  much  more 
readily  in  a  landed  estate  than  in  a  moveable  fund ;  and  a  third  consideration  arose 
from  the  very  constitution  of  the  trust,  which  raised  the  presumption  that  the  testator's 
object  was,  that  the  trustees  should  hold  the  estate  until  the  period  specified  by  himself 
for  the  parties  then  capable  of  taking  the  intended  benefit. 

Lord  Brougham  (13th  August  1835). — ^My  Lords,  I  move  that  the  decision  of  your 
Lordships,  in  this  case,  be  postponed,  for  I  feel  that,  in  some  respects,  the  impression 
which  tliis  case  raises,  leads  to  a  different  conclusion  from  that  of  the  Court  below.  Un- 
doubtedly it  is  staggering,  I  admit,  to  an  English  lawyer,  to  see  a  decision  supported 
by  three  out  of  the  four  learned  judges  before  whom  the  case  was  argued,  and  which 
held  that  these  words  gave  no  interest  whatever  to  the  parties,  prima  facte  appearing  to 
take  an  interest,  and  an  interest  in  fee,  unless  those  parties  survived  the  tenant  of  the 
particular  estate :  "to  my  second  daughter,  Jean  Eraser,  one-fourth  thereof  in  liferent, 
for  her  liferent  use  of  the  interest  thereof  only,  during  all  the  days  of  her  lifetime,  and 
to  trustees  in  fee."  Now,  for  what?  "As  trustees  for  the  children  of  the  said  Jean 
Eraser,  of  her  present  or  any  subsequent  marriage,  equally  to  be  divided  among  them." 
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To  say  that  that  conveys  no  interest  whatever  to  the  children  of  Jean  Fraser,  unless 
snch  children  have  survived  Jean  Fraser,  does  certainly  appear,  at  first  sight,  to  he  a 
very  staggering  proposition ;  for  manifestly,  on  the  first  blush  of  it,  this  is  a  gift  to  Jean 
Fraser  for  life,  with  remainder  to  her  issue  in  fee ;  and  if  the  children  shall  not  survive 
her — ^nevertheless,  though  they  should  not  survive  her,  their  remainder,  so  vested  in 
them  during  her  lifetime,  may,  by  assignment  from  them,  made  during  their  lifetime, 
pass  to  such  devisees  or  legatees  as  they  shall  bequeath  such  remainder  to,  and  may 
therefore  he  assigned  by  the  legal  effect  and  operation  of  the  marriage,  which  operates 
as  an  assignment  of  the  personal  property  of  the  wife  to  the  husband  of  that  marriage, 
in  which  capacity  it  is  that  the  present  appellant  claims  this  share  of  Jean  Fraser's 
fourth  part  distributable ;  that  is  to  say,  the  part  efieiring  to  the  wife  of  that  person,  I 
understand, — that  husband  being  represented  by  Dr.  Lushington, — 

Dr.  Lushington, — By  virtue  of  a  special  contract  of  marriage. 

Lord  Brougham. — ^It  appears  there  is  a  special  contract  of  marriage,  therefore,  that 
removes  any  question  as  to  that.  I  was  going  to  suggest,  that  if  he  were  to  make  an 
assignment^  that  would  be  a  question ;  but  that  special  contract  removes  all  question, 
because  it  is  specially  disponed  by  the  instrument  purporting  to  deal  with  this  very 
remainder  in  fee. 

Dr,  Lushington. — ^Yes,  my  Lord. 

Lord  Brougham, — ^Then  the  question  is,  whether  the  non-surviving  defeats  the  claim, 
and  leaves  those  parties  only  entitled  to  take  a  share,  or  distributable  portion,  which 
may  answer  the  description  of  issue  of  Jean  Fraser  by  that  or  any  subsequent  marriage, 
her  surviving  ?  That  is  the  contention  on  the  side  of  the  respondent,  and  that  is  the 
proposition,  with  this  restriction  coupled,  which  the  Court  below  has  adopted  by  its 
decision  by  a  great  majority ;  but  their  reasons,  which  I  cannot  reaUy  take  upon  me  to 
aay  are  either  satisfactory  or  unsatisfactory — for  I  do  not  think  they  are  reasons  at  all, — 
are  they  arguments  to  support  the  decision  1  There  is  a  page  or  two  of  something  by 
each  of  the  Judges  separately ;  but  I  cannot  discover  any  argument  in  either  of  them. 
It  is  a  series  of  positions  and  opinions.  "It  is  said," — say  the  Judges — "so  and  so." 
"I  think  not."  "It  is  contended  so  and  so."  "I  am  of  a  different  opinion." 
"Reliance  is  placed  on  a  case."  "I  do  not  think  the  case  applies."  The  case  of  Leitch 
and  the  case  of  Crawford  are  cited.  "  Now,  as  to  the  case  of  Leitch,"  says  the  learned 
Judge,  "  I  think  that  is  niled  by  the  case  of  Crawford ;  and  I  do  not  think  the  case  of 
Crawford  is  sufficient  to  support  this  case,  because  the  case  of  Crawford  arose  upon 
merely  the  validity  of  an  assignment,  and  not  upon  the  interest  in  the  party  assigning." 
Now,  that  is  a  mere  dictum ; — it  is  no  reason ; — it  does  not  prove  anything ; — it  is  very 
general  indeed.  It  is  entitled  to  all  possible  respect  from  aU  Courts  ;  but  it  is  a  mere 
opinion  of  the  learned  Judge  ;  it  is  not  an  argument.  And  when  I  look  to  the  case  of 
Smith,  which  is  called  Russell  v.  Macdowell  in  the  reports,  it  is  true  there  is  no 
argument  given  by  the  Court  there,  either  for  or  against,  according  to  the  manner  of 
reporting  in  those  days ;  it  merely  says  the  Court  refused  the  prayer  of  the  petition  ;  but 
when  I  look  to  the  decision,  as  stated  by  the  learned  reporters,  they  state  the  only 
subject  of  discussion  in  that  case ;  and  the  only  question  raised  before  the  Court  was, 
whether  there  was  such  a  right  in  the  party  assuming  to  assign,  as  could  be  passed  by 
that  assignment.  It  is  perfectly  clear  that  does  raise  the  question  of  whether  that 
assignment  would  pass  the  right ;  but  it  also  raises  another  question,  of  whether  the 
light  was  so  constituted  in  the  party  assuming  to  assign,  as  that  it  could  be  assigned  by 
hua.  I  cannot  therefore  agree,  that  the  case  of  Smith  has  no  bearing  upon  the  present 
ca%,  whether  it  is  decisive  of  it  or  not,  is  qidte  another  question ;  but  at  all  events,  it 
comes  upon  the  same  facts,  and  does  not  relate  merely  to  form — the  purport  of  the 
assignment.  Now,  my  Lords,  undoubtedly,  I  should  say,  if  this  question  had  arisen 
here,  I  should  have  entertained  no  doubt  about  it,  because,  as  to  the  proposition  assumed 
here  by  the  learned  Judges,  that  the  interposition  of  a  trust,  by  giving  the  fee  to  the 
trustee^  for  the  purpose  of  that  trustee  conveying  it  to  the  children  of  the  marriage, 
makes  a  totally  different  case  from  what  it  would  have  been  had  the  fee  been  given, 
wi&out  any  trust  at  all,  at  once  to  the  children  of  the  marriage,  and  that  the  difference 
is  so  great  as  to  preclude  the  application  of  the  cases  to  it.  I  have  two  remarks  to 
make  as  to  that  proposition ;  the  one  is,  that  it  is  difficult  for  me  to  see  the  ground  of 
distinction  between  an  equitable  and  a  legal  fee — between  a  fee  given  to  the  trustees  to 
distribute  ihe  equitable  interests  under  their  trusts,  and  a  fee  given  at  once  without  the 
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interposition  of  a  trustee ;  but  that  may,  for  ought  I  know,  be  the  law  of  Scotland,  and 
which  I  me6Ln  to  refer  a  little  more  to  ;  but  the  other  remark  I  have  to  make  upon  the  sub- 
ject is,  that  I  cannot  apply  it  to  this  case ;  for  some  of  those  cases  are  cases  of  trust,  just  as 
much  cases  of  trust  as  the  present,  consequently  those  cases  do  not  fall  within  the  scope 
of  that  proposition,  even  if  that  proposition  be  well  foimded  in  law,  which  raises  a 
distinction  between  a  fee  given  directly  to  the  donee,  and  the  fee  given  to  the  donee 
through  the  interposition  of  a  trustee  who  shall  take  the  legal  estate.  But  in  tius 
country,  if  it  had  arisen,  that  proposition  would  not  have  been  allowed ;  for  we  should 
also  have  no  difficulty  whatever  in  assuming  that  the  party  to  whom  the  fee,  whether 
legal  or  equitable,  was  given,  in  the  first  instance,  that  that  party  should  take  a  fee  in 
remainder,  subject  to  open  and  let  in  the  share  of  the  other  fiars,  by  afterwards  coming 
in  esse, — ^A.  for  life,  B.  remainder  in  fee,  and  with  B.,  all  the  after  bom  children  of  A^ 
the  tenant  for  life.  It  is  as  clear  as  that  two  and  two  make  four,  as  a  proposition  in 
the  English  law,  that  if  there  be  no  words — I  am  always  supposing  that  which  shall 
limit  the  gift  to  the  survivors  of  A.,  or  to  the  children  or  issue  living  at  A.'8  death,  that 
B.  will  take  a  fee  in  remainder,  in  the  iirst  instance,  but  liable  to  open  and  let  in  as  his 
sharers  with  him  in  that  fee,  the  after  bom  children  of  A.,  the  tenant  for  life ;  and  as 
I  have  frequently  said,  in  the  course  of  the  argvunent  on  the  part  of  the  respondent^  any 
notion  of  applying  the  difficulty,  the  inexplicable  difficulty,  of  an  unknown  number  to 
the  parties  who  are  to  be  entitled  to  the  fee,  does  not  exist  in  a  case  where  a  particular 
estate  is  limited  to  the  person  from  whom  are  to  come  the  issue  who  are  to  take  the  fee. 
If  it  were  to  A.  for  life — remainder  to  B.  in  fee — ^remainder  to  the  children  of  C,  then  I 
agree  that  both  the  particular  estates  of  A.  might  determine  before  the  decease  of  C, 
[105]  and  that,  consequently  there  would  be  after  bom  issue  of  C.  entitled  to  take  with 
B.  the  fee  expectant  on  the  termination  of  A.'s  life  estate ;  and  there  might  be  some 
difficulty  in  apportioning,  by  allowing  the  fee  which  B.  first  took  to  open,  and  then  to 
let  in  the  issue  of  C.  to  take  it  with  him :  because  non  constatj  the  death  of  A.,  when 
B.  takes  a  fee  in  possession — when  his  interest  becomes  vested  in  possession,  non  eomtai 
what  children  of  C,  after  the  termination  of  B.'s  estate,  shall  live  beyond  that ;  but 
that  is  not  the  case  here.  Even  if  we  should  grapple  with  it,  and  get  over  it  in  some 
cases — if  the  entire  fee  might  be  defeasible,  and  it  might  afterwards  open  and  let  in  C, 
yet  here  no  such  difficulty  whatever  arises ;  because  the  very  event,  the  death  of  A-, 
which,  first  of  all,  vests  B.'s  fee  in  possession,  determines  the  number  of  children  who 
are  to  be  in  esse  at  the  time  B.  takes  possession,  and,  consequently,  there  never  can,  for 
one  instant,  remain  any  doubt  how  many  children  should  enjoy  that  fee-simple.  My 
Lords,  these  are  the  observations  now  occurring  to  me,  on  the  hearing  of  this  argument ; 
and  I  feel  the  more  difficulty  in  applying  my  mind  to  it,  because,  as  I  said  before,  the 
proposition  on  the  part  of  the  respondent  is  very  jarring  to  all  the  ideas  of  an  English 
lawyer,  and  staggers  one  a  good  deal.  It  is  very  possible,  however,  that  both  the 
propositions  with  reference  to  the  trust, — the  Scotch  law,  as  recognising  the  difference, 
which  I  believe,  no  other  law,  except  the  law  of  England,  does,  at  least  none  known  to 
me ;  the  difference  between  a  legal  and  an  equitable  estate,  with  the  incidents  of  that 
difference, — ^it  ia  very  possible  liat  may  be  a  sound  proposition  of  Scotch  law,  arising 
from  the  abhorrence  of  that  law  to  the  pendency  of  the  fee,  which  may  be  said,  I 
believe,  to  be  the  foimdation  of  a  good  deal  of  the  law  of  real  property  in  Scotland,  and 
upon  which  we  had  a  good  deal  of  discussion  in  a  case  referred  to  by  Mr.  Forbes,  and 
which  was  decided  in  1833, — I  mean  a  case  arising  out  of  a  settlement  made  by  Mr. 
Davidson  upon  the  children  of  Sir  William  Miller, — the  poor  man  who  was  killed  at 
Waterloo,  if  it  is  the  same  case  that  I  mean. 

Dr.  Lushington, — ^Yes,  my  Lord,  it  is  the  same  case. 

Lord  Brougham, — ^This  question  was  a  good  deal  discussed  then.  It  is  also  very 
possible  there  may  be  no  doctrine  of  the  Scotch  law  analogous  to  our  doctrine  of  the  fee 
opening,  and  letting  in  others  to  share  it.  It  is  very  possible  that  may  not  be  the 
Scotch  law.  I  am  by  no  means  convinced,  from  the  argument  I  have  heard,  that  it  is 
not  the  law  in  Scotland  as  it  is  with  us ;  for  it  is  a  strictly  correct  and  very  equitable 
doctrine.  My  Lords,  upon  these  grounds,  I  shall  take  time  to  look  into  this  matter,  and 
shall  state  my  opinion  upon  it  at  a  future  day. — (To  Mr.  Sergeant  Spankie) — I  wish  to 
know,  do  you  admit  that,  supposing  instead  of  being  by  way  of  trust ;  I  will  put  it  thus, 
that  the  limitation  is  this :  to  A.  for  life,  with  remainder  to  trustees  in  fee,  such  trustees 
to  distribute  the  said  fee  simply  among  the  children  of  A.,  share  and  share  alike,— do 
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you  say  that  if,  instead  of  that,  it  had  been  this :  limitation  to  A.  for  life — ^remainder  to 
the  child  or  children  of  A.,  share  and  share  alike ;  should  you  then  have  said  that  the 
child  or  children,  share  and  share  alike,  would  oiUy  mean  such  issue  of  A.  as  were 
left  her  surviving,  if  that  were  the  trust  ? 

Mr.  Sergeant  Spankie, — Yes,  my  Lord ;  I  apprehend  it  would  come  to  the  same  thing. 

Lord  Brougham. — Then  that  relieves  me  very  much.  If  I  think  you  are  right  in 
that  contention,  and  in  refusing  that  admission,  it  relieves  me  from  going  inU)  the 
question  of  whether  the  re-opening  of  the  legal  estate,  as  we  should  say  in  England, 
makes  a  difference  in  the  case ;  for  you  say  it  would  be  the  same  if  no  trustee  interfered. 

Mr.  Sergeant  Spankie. — I  have  looked  at  that  a  good  deal,  as  I  apprehend  the 
English  cases  would  turn  upon  this,  whether,  upon  the  strict  construction,  it  appears 
that  the  death  of  the  liferenter,  the  tenant  for  life,  was  the  period  of  distribution  ?  I 
should  apprehend,  unless  such  were  the  English  law,  it  would  be  the  same. 

Lord  Brougham. — ^That  is  assuming  that  there  is  within  the  four  corners  of  the 
instrument  enough  to  show  that  it  was  the  intention  of  the  testator  to  make  the 
determination  of  the  particular  estate  the  period  of  distribution,  and  to  make  the 
existence  at  a  certain  period,  the  criterion  of  that  distribution,  giving  them  the  fee- 
ample  estate  at  the  time  of  the  decease  of  that  person ;  no  doubt  if  there  appears  in  the 
instrument  enough  to  do  that,  cadet  guestio  in  England  as  well  as  in  Scotland  ? 

Mr.  Sergeant  Spankie. — Yes ;  I  apprehend  that  would  be  a  fair  question  upon  the 
construction. 

Lord  Brougham. — Certainly ;  in  that  case  there  would  be  no  doubt  whatever. 

The  further  consideration  of  this  cause  was  resumed  to-day,  when 

Lord  Brougham  said.  In  the  case  of  Thomson  and  Mowbray,  I  threw  out  some  doubts 
upon  the  question,  whether  the  fee  opened.  I  am  of  opinion  that  the  Scotch  law  is  not 
different  from  the  English  law  upon  this  point ;  but  if  any  doubt  coidd  have  arisen  upon 
the  English  law,  the  judgment  in  this  case  would  have  Ixien  the  same.  In  this  case, 
the  costs  were  ordered  to  be  paid  out  of  the  estate. 

Mr.  Richardson. — ^They  ought  to  be. 

Lord  Browjham. — Were  not  they  ordered  below  to  be  paid  out  of  the  estate  ? 

Mr.  Richardson. — No,  my  Lord. 

Lord  Brougham. — We  will  consider  about  the  costs  being  to  be  paid  out  of  the  estate. 

The  following  judgment  was  pronounced  : 

"  It  is  ordered  and  adjudged,  by  the  Lonls  Spiritual  and  Temporal  in  Parliament 
aasembled,  that  the  said  ])etition  and  appeal  be,  and  is  hereby  dismissed  this  House ; 
and  that  the  interlocutor  therein  comi)lained  of  be,  and  the  same  is  hereby  affirmed : 
And  it  is  further  ordered,  that  the  costs  of  both  parties  attending  the  said  appeal,  l^e 
paid  out  of  the  fund  in  mediOy  in  the  said  i>roceedings  mentioned." 
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Jambs  Dowkll,  Pursuer. — Solidtor-Oeneral  (Cuniiighame),  RvMell. 

Alexander  Allan,  Defender. — Pyper. 

Sale — Otonership — Possession — Delivery — Auction. — Held  by  I^rd  MoncreiiF,  Ordinary, 
that  an  auctioneer  is  not  bound,  on  the  demand  of  a  purchaser,  after  a  sale,  to  disclose 
the  name  of  his  employer,  the  owner. 

In  the  month  of  July  1835,  there  appeared  m  some  of  the  Edinburgh  newspapers  an 
advertisement,  intimating  that  on  the  23d  of  that  month,  thirty-five  genuine  oil- 
paintings  were  to  be  exposed  to  sale  by  auction  within  the  rooms,  87  Princes  Street, 
Edinburgh.  The  advertisement  described  these  pictures  "as  being  lately  tlie  c()llecti(m 
of  a  gentleman  in  the  north,  and  which  will  be  disi)osed  of  without  reserve,  for  the 
behoof  of  his  family."  The  defender  attended  the  sale,  and  bade  for  some  of  the 
pictures,  which  were  knocked  down  to  liiiu  by  the  pursuer,  who  officiated  as  auctioneer. 
After  the  sale,  and  on  the  same  day,  they  were  sent  to  tlie  shop  of  ^^r.  (jalli,  picture- 
dealer,  on  the  defender's  account.  On  next  day,  the  defender  apjdied  to  the  pursuer, 
as  the  auctioneer,  to  take  ])ack  the  pictures,  stating,  that  unless  he  were  informe<l 
who  was  the  seller,  and  satisfied  that  the  sale  was  a  fair  one,  he  would  not  accept  of 
S.R.R.  J.  14 
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them  as  sold,  nor  hold  himself  liable  for  the  price.     An  action  was  then  raised  by  the 
pursuer,  concluding  for  payment  of  Ij.136,  5s.  lOd.,  the  price  of  the  pictures  sold  to  the 
defender.    In  defence  against  this  action  it  was  [226]  averred.  That  the  pictiu-es  were  not 
the  property  of  a  gentleman  in  the  north,  but  that  most,  if  not  all  of  them,  belonged  to 
a  picture-dealer  in  Eilinburgh,  who  employed  persons  to  bid  them  up  at  the  sale ;  and 
that  several  of  them  were  bought  in  by  the  persons  so  employed ;  and  it  was  therefore 
maintained — (1.)  That  supposing  the  defender  to  be  liable  as  purchaser,  for  the  price  of 
the  pictures,  it  was  due  to  the  owner  of  the  pictures,  and  not  to  the  pursuer.    (2.)  That 
the  defender  could  not  be  required  to  pay  the  price  until  he  was  satisfied  that  the  party 
by  whom  they  were  exposed  and  sold  was  truly  the  proprietor,  by  whom  a  sale  might 
be  effectually  made.     (3.)  That  he  was  also  entitled  to  be  informed  of  the  name  of  the 
proprietor,  so  that  he  might  have  the  means  of  ascertaining  whether  the  j)ersons  who  bade 
against  him  were  employed  by  the  owner  to  do  so,  for  the  purpose  of  raising  their  price 
beyond  the  amount  at  which  they  would  otherwise  have  been  knocked  down,  in  which 
case  the  sale  would  not  be  effectual.     (4.)  That  he  was  also  entitled,  before  pajTuent,  to 
insist  on  sufficient  evidence  that  the  pictures  were  such  as  they  were  represented  to  be 
in  the  advertisement  previous  to  the  sale. 

"  January  1836. — The  Lord  Ordinary  having  considered  the  closed  record,  and 
heard  parties'  procurators  thereon,  and  made  avizandum.  Repels  the  first  and  second 
pleas  in  law  for  the  defender,  which  resolve  into  an  objection  to  the  title  of  the  pursuer 
to  demand  payment  of  the  price  of  the  articles  sold  by  him,  and  sustains  the  pursuer's 
title  accordingly :  Finds  that,  under  the  contract  between  the  parties,  the  pursuer  is  not 
bound,  as  a  condition  of  his  right  to  demand  payment  of  the  price  of  the  goods  sold  and 
delivered  to  the  defender,  to  disclose  and  explain  to  what  individual  party  or  parties  the 
pictures  sold  by  him  to  the  defender  belonged  in  property,  and  so  far  rei)els  the  third 
plea  in  law  for  the  defender :  But  finds  that  the  answers  to  the  condescendence  contain 
averments  generally  relevant  to  establish  that  the  sale  was  fraudulent,  and  was  unfairly 
proceeded  in,  contrary  to  the  express  or  implied  conditions  thereof,  to  the  effect  of 
rendering  a  trial  of  the  case  on  that  point  necessary ;  and  therc^fore,  appoints  the  cause 
to  be  enrolled  in  the  jury  roll,  in  order  that  an  issue  or  issues  for  the  trial  of  it  on  this 
point  may  be  prepared. 

"  Note, — ^The  Lord  Ortiinary  has  no  doubt  whatever  that,  in  the  answers  to  the 
condescendence,  particularly  in  the  third,  seventh,  eighth,  ninth,  tenth,  and  eleventh 
articles  of  the  defender's  statement,  there  is  matter  abundantly  sufficient  to  entitle  the 
defender  to  go  to  issue  with  the  pursuer  on  the  cjuestion,  whether  the  sale  was  fraudu- 
lent ;  and  he  does  think  it  of  serious  importance,  that,  where  such  averments  of  unfair- 
ness in  such  a  sale  are  made,  the  fullest  oi)portunity  of  i)rovmg  them  should  be  given. 
But  he  cannot,  on  that  accoimt,  sanction  the  abstract  doctrines  maintained  by  the 
defender  as  to  the  title  of  the  auctioneer,  and  his  alleged  obligation  to  disclose  the 
owner  of  the  goods  sold,  as  sufficient  grounds  of  defence,  in  the  first  instance,  to 
supersede  the  necessity  of  any  proof  on  his  part.  As  to  the  title,  this  is  a  sale  of  move- 
ahle  goods  by  auction.  The  sale  is  offered  and  made  by  the  auctioneer ;  and  the  *  condi- 
*  tions  of  sale '  between  him  and  all  persons  bidding,  which  conditions  are  admitted  to 
have  been  in  the  hands  of  the  defender,  or  seen  by  him,  define  tlie  terms  of  the  sale  to 
be  made.  The  biddings  and  the  knocking  down  of  the  articles  comi)lete  the  contract; 
and  the  delivery  of  the  goods  given  and  taken  is  actual  execution  of  it.  The  question 
is,  whether,  in  all  cases,  where  a  party  so  bids  at  an  open  auction,  making  fio  otjedum^ 
and  asking  no  explanation^  he  may,  even  after  he  has  received  the  goods  into  his  own 
lx)S8ession,  refuse  to  pay  the  price,  on  the  ground  that  the  auctioneer  with  whom  he 
contracted  has  no  title  to  receive  it,  and  that  lie  knows  no  other  person  to  whom  he  can 
pay  ]  Tliis  is  a  very  serious  question.  If  the  doctrine  were  pleaded  in  its  legitimate 
extent,  it  would  go  to  this,  that  the  purchaser  might  in^^ist  on  keeping  the  goods,  and  stiU 
refuse  to  pay  the  price  ;  and  it  would  apply  U)  all  sales  by  commission  agents,  even  of 
the  most  trifling  articles  in  an  agency  shop.  But  it  proceeds  on  a  manifest  fallacy  con- 
nected with  the  pursuer's  third  plea.  In  the  sale  of  moveable  subjects  which  pass  by 
delivery,  possession,  and  the  power  of  making  delivery,  presume  a  lawful  title  in  the 
party  selling.  In  the  Roman  law,  and  even  in  our  law,  according  to  Stair,  even  the 
discovery  of  a  defect  in  the  vendor's  title,  if  no  one  challenged  tlie  sale,  did  not  entitle 
the  purchaser  to  throw  up  the  bargain,  but  only  left  the  case  upon  the  warrandice 
against  eviction, — Brown  on  Sale,   228,  230.     But  there  is  no  such  case  here.     The 
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defender  does  not  aver  that  the  pursuer  was  not  duly  authorised  to  make  the  sale,  and 
nfj  one  else  w  inter/eriruj,  though  two  years  have  elapsed.  But  the  defender  contracted 
with  Dowell,  and  he  took  delivery  from  him.  By  the  conditions,  he  was  bound  to  pay 
the  price  when  he  took  away  the  pictures ;  and  it  was  by  indulgence  that  this  was  not 
insisted  on.  He  might  have  been  required  to  pay^Ve  shillings  in  part,  the  moment  he 
was  declared  the  purchaser  of  each  article.  Is  he  now  entitled  to  object  to  the  i)ursuer'8 
right  to  receive  it  1  The  Lord  Ordinary  api)rehends  that  he  is  not,  even  on  the  most  com- 
mon abstract  principles.  But  this  is  a  very  common  8})ecies  of  sale, — a  sale  by  an  agent, 
where  the  announcement  plainly  imports  that  it  is  not  meant  to  disclose  the  principal. 
If  a  purchaser  transacts  on  that  footing,  whether  with  an  auctioneer  or  with  a  com- 
mission agent,  was  it  ever  heard  of  in  practice^  that  he  can  refuse  to  pay  the  price  on 
pretence  that  the  vendor  is  not  the  swtual  proprietor  ?  The  case  of  the  auctioneer  is  the 
clearest  of  aU  \  and  it  is  thought  that,  from  the  nature  of  the  transaction,  he  must,  and 
is  always  understood  to  have  the  title  to  receive  payment.  The  point  does  not  seem  to 
have  found  its  way  into  our  books.  But  it  is  precisely  stated  in  Pcdey  an  Principal  and 
Agent ^  pp.  362  and  372  of  last  edition.  The  defender's  third  plea  is  closely  allied 
to  the  fird  and  second.  He  says  that  he  is  entitled  to  demand,  as  matter  of  right,  and 
as  a  condition  before  paying  the  price,  that  the  name  of  the  actual  owner  of  the  picture 
shall  be  disclosed  to  him.  The  Lord  Ordinary  conceives  that  this  must  be  entirely 
separated,  at  least  in  the  first  instance,  from  any  C€ise  of  fraud  which  the  defender  may 
^tabUsh.  What  may  be  the  case  which  the  defender  can  bring  before  a  jury  on  such  an 
issue,  and  what  a  jury  may  expect  from  the  pursuer  in  answer  to  it,  it  is  not  for  the 
Lord  Ordinary  at  present  to  anticipate.  The  contract  here  is  in  the  conditions  of  sale, 
which,  except  i)erhaps  in  the  case  of  fraud,  must,  it  is  thought,  entirely  supersede  the 
advertisement  referred  to.  And  the  first  view  of  the  question  is,  whether,  apart  from 
every  idea  or  allegation  of  fraud,  a  purchaser  at  such  a  sale  is  entitled  de  jure,  after  a 
completed  purchase,  to  demand  the  name  of  the  owner,  merely  because  the  goo<ls  are 
described  as  the  property  of  a  gentleman  ?  This  woidd  go  a  great  way  to  destroy  very 
extensive  branches  of  trade.  Such  sales  by  auction  take  place  every  day,  involving 
matters  of  the  greatest  delicacy,  in  which  it  never  was  imaginetl  that  tlie  names  of  the 
owners  might  not  be  secured  from  disclosure.  But  what  would  be  thought  of  the  plea 
of  a  person  who  opeidy  purchased  an  article  in  a  known  agency  office,  and  took  delivery, 
and  then  refused  to  pay,  uidess  the  name  of  the  principal  were  stated.  It  is  granted 
that  there  is  sometimes  danger  in  such  sales ;  and  cases  of  fraud  are  here  excluded. 
But  if  a  party  transacts  on  distinct  conditions,  in  which  he  knows  he  is  dealing  with  an 
agent,  and  a»ks  no  questions  as  to  the  'principal^  can  he  object  to  pay,  unless  the  principal 
be  disclosed  ?  The  Lord  Ordinary  has  no  idea  of  it.  And  in  truth,  it  is  a  case  which 
does  very  often  occur  with  regard  to  pictures  esf)ecially.  The  defender  seems,  however, 
to  take  another  view.  He  says  that  he  does  aver  a  fraudulent  sale ;  and  he  insists  on 
this  disclosure,  in  order  to  aid  him  in  his  proof  of  the  fraud.  Lord  Mackenzie  had 
Ttfiued  a  diligence  for  this  object,  while  the  record  was  in  prejjaration.  The  parties  are 
now  m  a  closed  record^  and  the  case  cannot  be  altered  in  averment.  And  the  Lord 
Ordinary  really  does  not  see  how  he  can  find,  as  a  point  of  right,  that  the  defender  is 
entitled  to  such  a  disclosure,  merely  because  he  has  made  some  strong  assertions,  if  he 
has  not  the  right  otherwise.  It  would  be  the  strongest  example  of  a  fishing  diligence  or 
inquiry.  The  interlocutor  does  not  absolutely  exclude  the  possibility  of  a  demand  for 
aach  a  diligence,  in  preparing  for  the  [227]  trial  of  the  case  of  fraud,  though  it  is  but  fair 
to  say,  that  unless  otherwise  directed  by  the  Court,  the  Lord  Ordinary  would  have  great 
difficulty  in  granting  it.  It  is  indeed  very  doubtful  whether  there  is  any  relevancy  in 
the  statement,  that  the  pictures  were  not  the  property  of  a  gentleman  in  the  n/)rth  ;  and 
the  case  of  Geddes  t?.  Pennington,  May  19,  1814,  seems  to  be  very  applicable  to  that 
point, — the  representation  in  that  case  being  much  more  material  than  any  thing  that 
can  be  stated  here.  But  these  are  matters  which  perhaps  belong  more  properly  to  the 
case  of  fraud.  The  Lord  Ordinary  only  holds  that  the  auctioneer  is  not  bound,  on  the 
demand  of  a  purchaser,  after  tlie  sale,  to  disclose  the  name  of  his  employer,  the  owner. 
It  may  often  be  unknown  to  him.  But  though  it  is  known,  he  is  not  bound,  or  indeed 
entitled,  after  making  a  sale  professionally  on  a  different  footing,  to  give  such  informa- 
tion." 

The  defender  acquiesced  in  the  Ix)rd  Ordinary's  judgment,  and  abandoned  the  case 
without  going  to  a  jury. 
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No.  254.  VIII.  Jurist  391.     4  June  1836.     1st  Div. 

James  Burness,  S.S.C,  Petitioner. — Qeorge  Monro, 

Factor  Loco  Tutoris — Special  Powers. — Circumstances  in  which  power  was  granted  to 
the  factor  to  sell  part  of  the  pupil's  e-state,  to  pay  debts  affecting  it. 

In  an  application  by  the  petitioner,  as  factor  loco  tutoris  of  Robert  Elder,  for 
authority 

"  to  sell  and  dispose,  either  by  public  roup  or  private  sale,  of  such  parts  or  portions  of 
the  subjects  belonging  to  the  pupil  as  might  be  requisite  to  enable  him,  from  the  pro- 
ceeds thereof,  to  make  payment  of  the  balance  of  the  price  of  the  lands  of  Spencerside, 
belonging  to  the  pupil,  and  to  complete  the  purchase  thereof,  and  titles  thereto,  and  for 
payment  of  debts." 

It  was  stated  that  there  were  large  debts  affecting  the  property,  and  that  unless  the 
subjects,  or  some  part  of  them,  were  sold,  the  estate  would  be  swamped  by  the  debts  and 
the  expenses  incurred  in  litigation.  There  being  no  opposition,  their  Lordships  "autho- 
rise the  petitioner  to  sell,  make  payment,  and  complete  the  purchase  as  craved." 


No.  3.  IX.  Jurist  5.     March  1836.     Lord  Jeffrey. 

Rev.  John  M'Donald  and  Duncan  Campbell,  Advocators. — Rviherfurd 

wnd  Deas. 

Duncan  Campbell,  Respondent. — Maitland  and  Russel. 

Session-Clerk — Banns — Statute,  5  Oeo,  IV,  c.  90. — Found,  with  regard  to  the  Grovem- 
ment  Churches  erected  in  the  highlands  and  islands  of  Scotland,  under  authority  of 
the  Statute,  5  Geo.  IV.  c.  90,  that  although  the  districts  set  apart  to  them  were,  by 
Act  of  Assembly,  May  1833,  declared  to  be  disjoined  quoad  sacra  from  the  original 
parishes,  the  session-clerks  of  tlie  original  parishes  are  alone  entitled  to  exact  fees  for 
proclamations  of  banns  and  registrations  of  baptisms  in  these  districts. 

By  the  Act  5  Geo.  IV.  c.  90,  authority  was  given  for  erecting  additional  churches  in 
the  highlands  and  islands  of  Scotland.  Under  this  Act,  a  church  was  [6]  erected  in  the 
year  1829  at  Kinloch-Rannoch,  in  the  parish  of  Fortingall,  of  which  the  advocator, 
M*Donald,  was  appointed  minister. 

It  is  declared  by  the  statute,  that  *''  the  district  set  apart  for  the  duties  of  such 
ministers  appointed  as  therein  directed,  is  not  disjoined  from  the  parish  or  parishes  to 
which  it  belongs,  or  erected  into  a  separate  parish."  But  by  an  Act  of  the  General 
Assembly,  passed  in  May  1833,  the  districts  so  set  apart  "are  erected  into  separate 
parishes  quoad  sacra,  and  to  that  effect  are  thereby  declared  to  be  disjoined  and  separated 
from  the  parishes  of  which  they  previously  constituted  a  part." 

The  advocator,  Cami)bell,  was  appointed  by  Mr.  McDonald,  session-clerk  of  Kinloch- 
Rannoch,  and  in  this  capacity,  made  proclamations  of  banns  in  the  church,  of  which  he 
gave  certificates,  receiving  the  usual  fees  from  the  parties.  On  this  account^  the  respon- 
dent, who  is  session-clerk  of  the  parish  of  Fortingall,  presented  a  petition  against  the 
advocators  to  the  Sheriff-substitute  of  Perthshire,  to  have  them  interdicted  from  levying 
the  fees  for  making  proclamations  of  banns  or  registrations  of  baptisms,  "  either  in  thai 
part  of  the  parish  of  Fortingall,  called  Kinloch-Rainioch,  or  in  any  other  part  of  the 
said  parish."  The  Sheriff-sulDstitute,  after  allowing  a  proof,  pronounced  the  following 
interlocutor,  which  was  subsequently  affirmed  by  the  Sheriff-depute : 

"  Having  advised  this  process,  finds  that  the  pursuer  was  duly  appointed  session- 
clerk  of  the  parish  of  Fortingall :  Finds  that  the  pursuer,  in  that  character,  is  entitled 
by  the  law  and  practice  of  this  country  to  the  exclusive  right  of  keeping  the  parochial 
registers  of  proclamations  of  marriages,  and  celebrations  of  baptisms,  and  to  draw  and 
receive  the  regulated  or  customary  fees  payable  thereupon,  and  to  grant  the  official  and 
accredited  certificates  of  such  acts :  Finds  that  by  the  Act  5  Geo.  IV.  chap.  90,  authority 
was  given  for  erecting  additional  churches  in  the  highlands  and  islandig  of  Scotland : 
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Finds  by  said  Act  it  is  declared,  that  '  the  district  set  apart  for  the  duties  of  such 
'  ministers  appointed  as  therein  directed,  is  not  disjoined  from  the  parish  or  parishes  to 

*  which  it  belongs,  or  erected  into  a  separate  parish : '  Finds  that,  under  authority  of 
said  recited  Act,  a  church  was  erected  about  the  year  1829  at  Kinloch-Rannoch,  in  the 
said  parish  of  Fortingall,  of  which  church  it  is  admitted  the  defender,  the  Reverend 
John  McDonald,  is  the  minister :  Finds  that  by  an  Act  of  the  General  Assembly  of  the 
Church  of  Scotland,  in  May  1833,  the  districts  attached  to  churches  erected  under 
authority  of  the  said  recited  Act  of  Parliament,  '  are  erected  into  separate  parishes, 
^  quoad  aacrOy  and  to  that  effect  are  thereby  declared  to  be  disjoined  and  separated  from 

*  the  parishes  of  which  they  previously  constituted  a  part : '  Finds  that  the  right  of 
levying  fees  on  the  proclamation  of  banns  of  marriage,  and  on  registration  of  baptisms,  is 
a  civil  right)  and  the  same  being  saved  and  reserved  from  the  operation  of  the  Act  of 
Parliament,  could  not  be  abrogated  or  infringed  by  the  Act  of  Assembly,  which  could 
only,  and  purports  only  to  regulate  the  partition  of  the  original  parishes  qtwcul  sarra  : 
Finds  it  admitted  that  the  defender,  Campbell,  was  apj^ointed  clerk  to  the  ecclesiastical 
session  of  said  church  and  district  of  Kinloch-Rannoch  ;  but  finds  that  in  that  character 
lie  had  no  title  to  interfere  with  the  civil  rights,  or  diminish  the  official  emoluments  of 
the  pursuer,  as  session-clerk  of  the  original  parish  of  Fortingall,  to  which  the  said 
ecclesiastical  territory  of  Kinloch-Rannoch  pertains  in  aU  questions  qtwad  rivilia :  Finds 
it  proved  that  subsequent  to  the  said  Act  of  Assembly,  and  the  defender  Campbell's 
appointment  under  the  same,  proclamations  of  banns  were  made  in  said  church  of 
Kinloch-Rannoch  by  the  said  defender  Campbell,  and  certificates  of  such  proclamations 
given  by  him,  and  fees  drawn  for  the  same  from  the  parties  interested  therein  :  Finds 
that  such  proclamations  were  advised  by  the  defender,  the  Reverend  John  M*Donald, 
were  made  in  the  church  wherein  he  officiates,  and  were  acted  on  by  him  as  regular 
certificates  of  proclamation :  Finds  no  proof  of  fees  being  exacted  by  the  defenders  for 
the  registration  of  baptisms,  and  no  evidence  that  they  kept  records  of  marriages  and 
baptisms :  Therefore  grants  the  interdict  concluded  for,  against  the  defenders  drawing 
the  fees  or  dues  on  proclamation  of  banns  of  marriage  or  registration  of  baptisms,  which 
of  right  belong  to  the  pursuer  as  session-clerk  of  the  parish  of  Fortingall :  Finds  the 
defenders,  jointly  and  severally,  liable  to  the  pursuer  in  expenses  of  process  (excepting 
of  such  points  in  the  proof  whereon  the  pursuer  was  unsuccessful) ;  allows  an  account  of 
expenses  to  be  lodged  and  taxed,  and  decerns." 

M^onald  and  Campbell  having  brought  an  advocation,  the  Lord  Ordinary  remitted 
the  cause  to  the  Sheriff  nmplieUer,  and  found  the  respondent  entitled  to  expenses.  The 
gronnds  of  his  Lordship's  judgment  are  expressed  in  the  following  note,  subjoined  to  the 
int^locutor : 

"  The  Lord  Ordinary  thinks  (with  Pardovan)  that  the  proclamation  of  banns  is  a 
matter  partly  of  civil  and  partly  of  religious  order,  and  that  since  the  Reformation,  the 
civil  chaiacter  predominates.  He  has  no  idea,  for  example,  that  if  the  General  Assembly 
should  think  fit  to  abolish  or  dispense  with  the  practice,  this  woidd  repeal  the  various 
statutes  under  which  it  is  enjoined  by  the  direct  authority  of  Parliament.  He  is  of 
opinion,  therefore,  that  the  act  of  proclamation  itself  is  not  properly  inter  sacrOy  to  the 
effect  of  being  exclusively  competent  in  a  district  disjoined  from  an  original  parish, 
gmad  sacra  alone,  and  confessedly  forming  part  of  that  parish,  as  to  all  civil  concerns. 
The  duty  of  keeping  a  register  of  such  proclamations  is  still  more  clearly  a  mere  civil 
duty  or  function,  and  the  right  of  exacting/ee«  for  proclaiming  and  recording  is  obviously 
of  the  same  description.  This  right  rests  solely  on  general  consuetude,  and  according 
to  that  consuetude,  the  fees,  it  is  believed,  are  invariably  paid  for  the  proclamation  and 
the  register  together,  and  not  separately  for  one  and  for  the  other.  The  complainer, 
however,  in  this  case,  keeps  no  register.  The  Lord  Ordinary  cannot  entirely  approve  of 
thededaion  in  the  case  of  Beveridge,  26th  June  1765  (Mor.  8014).  But  it  shows,  at 
least)  how  little  the  functions  for  which  the  session-clerk  was  found  entitled  to  fees, 
were  supposed  to  be  of  a  religious  character,  that  they  were  there  enforced  against 
dissenters.  Besides  maintaining  the  SherifTs  judgment  on  the  grounds  which  it  sets 
forth,  the  respondent  urged  very  strongly  at  the  debate,  that  the  whole  case  of  the 
advocator  was  excluded  by  these  prejudicial  considerations :  1^^,  That  this  district  of 
Eiidcch-Rannoch,  though  erected  into  a  parish  quoad  sacroy  could  have  no  proper  or 
aepaiate  kirk-session,  and  consequently  no  proper  session-clerk,  under  a  just  interpreta- 
tioa  of  the  Act  of  5  (Jeo.  IV.  c.  90,  and  of  the  Act  of  Assembly  1833 ;  and,  2d,  That 
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even  if  it  might  have  obtained  such  a  session  by  the  interposition  of  the  pretshj/tery,  that 
to  which  the  complainer  owed  his  appointment  having  been  incompetently  nominated 
by  the  minister  alone,  was  a  mere  nullity,  and  could  perform  no  function,  either  civil  or 
ecclesiastical.     The  Lord  Ordinary  has  not  rested  his  judgment  upon  these  consideiar 
tions,  and  shall  not  therefore  enter  at  large  into  the  reasons  which  incline  him  to  think 
that  they  are  not  to  be  relied  on.     His  opinion  is,  that  the  first  proposition  is  not  well 
founded ;  Jird,  Because  the  statute  referred  to  merely  enacts  (sect.  25)  that  the  elders 
officiating  in  the  new  district  shall  not  derive  *  any  authority '  (to  act  as  a  separate  and 
distinct  kirk-session)  ^from  the  fraiiiers  of  this  Act^  which  leaves  it  quite  open  to  any 
other  competent  authority  to  invest  them  with  such  a  character ;  and,  2d/y,  Because  the 
creation  or  erection  of  a  parish  quoad  sacra  (which  the  Lord  Ordinary  here  assimies  to 
be  within  the  competency  of  the  General  Assembly),  and  the  investing  the  minister  of 
such  parish  with  the  whole  rights,  powers,  and  duties  of  a  parish  minister,  necessarily 
implies  that  he  must  have  a  separate  and  independent  kirk-session,  without  which  he 
could  not  administer  discipline,  or  constitute  for  this  [7]  separate  parish  the  radical 
court  in  the  scale  of  proper  ecclesiastical  judicatures.      It  would  be  a  mere  anomaly 
and  inconsistency,  to  hold  that  he  was  to  be  contented  with  the  personal  services  of 
certain  elders  ordained  in  an  adjoining  parish,  and  liable  of  course  to  the  control  of 
another  minister  as  their  proper  moderator.     On  the  other  hand,  however,  the  Lord 
Ordinary  is  inclined  to  think,  that  the  session  actually  officiating  has  been  irregularly 
and  incompetently  appointed  by  the  sole  act  of  the  minister,  and  that  it  ought  to  have 
been  created,  in  the  first  instance,  by  the  presbytery  of  the  bounds.     He  is  of  opinion, 
however,  that  if  the  new  parish  had  a  right  to  a  separate  and  independent  session  from 
the  moment  of  its  disjunction,  it  is  jtLS  ierlii  to  the  officers  of  the  original  parish  to 
object,  or  inquire  into  any  defects  or  flaws  which  may  actually  exist  in  its  constitution. 
The  presbytery  and  the  higher  church  courts  may  take  cognisance  of  tliis,  and  apply 
the  proper  remedy.     But  an  Ofijoining  parish  can  have  no  such  right ;  and  it  is  the 
Lord  Ordinary's  impression,  that  as  soon  as  it  was  erected  into  a  separate  parish,  quoad 
sacra,  this  district  became  merely  an  adjoining  parish  as  to  that  with  which  it  was 
formerly  incorporated,  and  that  the  session-clerk  of  that  original  parish  had  no  more 
concern  with  the  status  or  condition  of  its  several  office-bearers  (as  to  proper  ecclesiastical 
functions),  than  into  that  of  any  other  parish  in  the  remotest  part  of  the  kingdom. 
For  these  reasons,  the  Lord  Ordinary  lays  entirely  aside  the  argument  maintained  by 
the  respondent,  on  the  alleged  nullity  of  the  complainer*s  official  cliaracter.     But  he 
thinks  the  Sheriffs  judgment  stands  safely  on  other  grounds." 

Li  this  judgment  the  parties  acqidesced. 


No.  4.  IX.  Jurist  7.     9  July  1836.     1st  Div.— Lord  Corehouse. 

Gkorgk  Macphkeson  Grant,  J.  W.  Grant  and  his  Commissiomer,  and  Jambs 

Gordon,  Suspenders. — E.  Thomson. 

Ja^ies  M*William  and  Others,  Respondents. — ff.  J.  Robertson. 

Salmon  Fishing,  illegal  mode  of  —  Suspension  and  Interdict — Stream- Fishing. — ^Wherea 
mode  of  salmon  fishing  (in  the  river  Spey),  called  stream-fishing,  by  spearing  the  fish 
within  an  inclosure  formed  by  dykes  built  across  the  stream,  was  adopted,  and  where, 
in  several  instances,  these  dykes  or  cairns,  as  they  were  called,  being  constructed  on 
opposite  sides  of  the  stream,  narrowed  the  current  of  the  river,  and  impeded  the  pro- 
gress of  the  lish  :  interdict  granted  by  the  Lord  Ordinary  (after  the  passing  of  the  bill), 
as  also  an  order  to  demolish  the  buildings  complained  of,  which  interlocutor  was 
reclaimed  against,  but  eventually  acquiesced  in  by  the  chargers. 

The  complainers,  who  had  right  by  Crown  charters  and  infeftments  to  the  exercise 
of  salmon  fishing  in  the  upper  part  of  the  river  Spey,  brought  this  action  of  suspension 
and  interdict  against  the  respondents,  as  tacksmen  of  certain  fishings  on  the  lower  part 
of  the  stream,  complaining  of  a  method  of  fishing  for  salmon  as  illegal,  which  the  respon- 
dents had  been  for  some  time  in  the  practice  of  exercising.  It  did  not  appear  from  the 
titles  produced,  that  Lord  Seafield,  the  proprietor  of  the  fishings  in  question,  or  his 
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commissioners,  had,  previous  to  1814,  any  right  of  salmon  fishing  derived  from  the 
Crown ;  but  there  were  previous  conveyances  of  the  right  of  fishing  by  subjects  superior, 
in  one  of  which,  dated  in  1633,  and  confirmed  thereafter,  there  was  disponed  the  lands 
of  Bridgeton  of  Spey,  described  as 

'*  totas  et  integras  terras  et  villam  pontes  rivoli  de  Si>ey,  cum  croftis,  cymbsB  et  cymba 
portatoria  ejus  vulgo.  The  ferrie  coble  thairof,  ac  cum  salmonum,  piscaria  (vulgo  the 
streame  salmond  fishing),  dictis  terris  incumben  super  diet  aqua  de  Spey,  soHta  et 
consueta." 

The  mode  of  fishing  complained  of,  which,  with  the  exception  of  the  expression, 
"  streame  salmond  fishing,"  inserted  narrative  in  the  above  step  of  Lord  Seafield's  titles, 
was  not  described  in  any  title  produced,  appears  from  a  report  by  Mr.  Cameron,  Sheriff- 
substitute  of  Morayshire,  made  by  him  on  a  remit  by  (Lord  Corehouse)  the  Lord 
Ordinary  in  the  Bill-Chamber,  to  be  of  the  following  nature : 

"  As  soon  as  the  fishing  season  commences,  a  cairn  or  head  is  firmly  built  near  the 
edge  of  the  river,  and  raised  from  two  to  three  feet  above  the  height  of  the  river  at  low 
water,  extending  about  twelve  feet  up  and  down  the  water.     From  this  head  is  run  into 
the  river  a  dyke  of  stones,  slanting  down  the  stream,  and  coming  gradually  to  a  point  at 
this  cairn ;  and  when  opposite  the  lower  end,  it  is  about  three  feet  and  a  half  distant,  and 
approaching  at  the  ui)per  end  to  two  feet,  which  is  the  width,  as  nearly  as  they  can  form 
^em,  of  the  mouth  of  these  streams,  as  they  are  called.     This  narrow  space  opposite  the 
caim  is  called  the  stroke.     It  is  paved  or  causewayed  in  the  bottom,  and  the  dyke  is 
here  strongly  and  substantially  biiilt  with  heavy  materials.     When  the  fish  touches  the 
dyke,  going  up  the  river,  he  follows  it  till  he  is  led  into  the  stroke,  where  the  fisherman 
i.s  set  on  the  caim  or  heatl  with  his  spear,  having  a  small  hut  of  about  four  to  five  feet 
square  over  him,  which  hut  is  very  hght,  being  made  of  straw  ropes  wrought  into  frames, 
and  so  contrived  as  to  cover  the  man,  and  extend  over  the  width  of  the  stroke.     His 
spear  is  made  with  seven  prongs ;  one  produced  to  me  was  of  that  construction,  eleven 
inches  broad  and  twelve  inches  long.     When  the  water  is  in  a  fishing  state,  there  shovdd 
be  about  eighteen  inches  to  two  feet  of  water  flowing  over  this  dyke,  opposite  to  the 
fisherman.     If  the  fisherman  misses  the  blow  he  aims  at  the  fish,  it  goes  either  over  the 
dyke  or  down  the  river.     This,  it  is  imderstood,  is  the  common  mode  of  fishing.     But 
there  are  occasionally  other  apparatus  added,  viz,  what  is  called  a  waugh-net,  which, 
when  a  peculiar  eddy  is  created  in  the  water  by  the  dyke,  is  by  some  fishers  himg  on 
the  dyke,  so  that  if  the  fish  go  down  the  river  when  missed!,  he  falls  into  this  net ;  but 
this  net  I  did  not  see  in  use,  nor  did  I  see  any  stream  where  the  fishers  stated  it  would 
answer.     And  when  the  water  flows  rapidly,  there  is  a  small  frame  with  a  net  on  it  put 
at  the  upper  end  of  the  stroke,  the  use  of  which  the  fishers  state  to  be,  that  when  the 
fi^  perceives  the  net,  he  goes  slower,  so  that  the  fisherman  has  additional  time  to  strike 
him.    They  deny  that  it  is  left  in  the  stroke  when  they  are  absent,  and  indeed  it  would 
be  of  Httle  use,  as  there  is,  when  it  is  used,  sufficient  water  to  carry  any  fish  over  the 
dyke.    One  of  these  frames  I  obtained,  and  put  it  into  the  water.     The  frame  was  two 
feet  broad  at  bottom,  two  feet  six  inches  at  top,  three  feet  six  inches  high.     The  net 
was  eighteen  inches  high,  and  eighteen  inches  of  water  flowing  over  it,  and  the  same 
depth  of  water  flowing  over  the  dyke.     The  meshes  of  the  net  were  three  inches  aside, 
and  four  inches  diagonally.     The  bottom  of  the  frame  was  thus  the  exact  width  of  the 
stroke,  and  the  depth  of  water  then   running  three  feet.      This   stream  was  at  this 
time  in  a  fishing  state."     "Although  the  Lord  Ordinary's  remit  only  reqidres  me  to 
report  as  to  these  dykes,  yet  it  may  be  satisfactory  to  state,  that  there  are  other  two 
modes  of  fishing  practised  at  the  cairns  noted  on  the  plan.     The  cairns  or  fishing  places 
are  called  setts.     If  the  water  has  an  eddy  flowing  back  behind  a  rock  or  head,  it  is  called 
a  natural  sett.     If  the  head  is  enlarged,  it  is  called  a  cairn  ;  on  either  of  these  a  nett  is 
set  out  on  a  pole.     It  is  at  most  about  six  fathoms  long,  and  at  shortest  from  two  to 
three ;  and  it  is  allowed  to  flow  freely  with  the  water,  which  thus  flowing  Imckwards, 
makes  a  double  or  bend  in  the  net.     The  other  mode  is  what  is  called  a  feeling  net, 
which  is  attached  to  a  rope  a  fisherman  holds  in  his  hands,  and  when  he  feels  the  fish 
strike  the  net,  he  immediately  pulls  it  in." 

The  stream-dykes  referred  to,  were  carried  into  the  [8]  river  to  various  extents, 
running  sometimes  as  far  as  one-third,  at  other  times  to  the  extent  of  one-half,  some- 
times two-thirds  of  the  whole  breadth  of  the  river,  and  they  were  sometimes  carried  from 
opposite  sides  of  the  river,  so  as  nearly  to  reach  each  other.     The  positions  of  the 


216  GRANT,    &c.    V.    m'WILUAM,   &c.  IZ.  Jnzlrt  188i 

different  stream-dykes  on  the  river  were  set  forth  in  a  plan  in  process,  executed  under 
tlie  direction  of  Mr.  Cameron ;  and  the  extent  to  which  each  of  the  stream-dykes  was 
carried  into  the  river,  as  compared  with  its  actual  breadth,  was  specified  in  a  note  of 
measurement  of  each  stream-dyke. 

It  appeared  that  in  1724,  the  Duchess  Dowager  of  Gordon,  the  then  Duke  of 
Gordon,  James  Grant  of  Grant,  in  whose  right  the  Earl  of  Seafield  now  is,  and  Patrick 
Grant  of  Elchies,  author  of  one  of  the  complainers,  considering,  inter  aliOy 

"  the  great  loss  and  damage  sustained  by  the  heritors  of  the  upper  part  of  the  water  of 
Spey,  by  dykes  of  stone  made  and  kept  up  in  the  said  river  from  the  one  side  thereof  to 
the  other,  therefore  they  bind  ^nd  oblige  themselves,  their  heirs  and  successors,  not  only 
to  demolish  and  keep  down  all  such  dykes  within  the  bounds  of  their  respective  interests 
on  the  said  river,  particularly  within  the  bounds  of  his  Grace  the  Duke  of  Gordon's 
fishings,  whether  in  his  own  possession,  or  liferented  by  the  Duchess  Dowager  of 
Grordon,  but  also  to  cause  throw  down  all  such  dykes  unwarrantably  made,  or  that  shall 
be  made  or  kept  up  by  any  heritor  or  others  on  the  said  water  of  Spey,  to  the  prejudice 
of  the  fishings  on  the  said  river." 

Various  actions  had  taken  place  at  different  times  between  the  upper  and  lower 
heritors,  with  regard  to  the  extent  and  nature  of  the  right  of  fishing  in  the  river  Spey; 
and,  in  particular.  Sir  James  Grant  (the  author  of  Lord  Seafield)  and  others,  upper 
heritors  on  the  river,  brought  an  action  against  the  Duke  of  Grordon  and  certain  inferior 
heritors,  to  have  them  ordained  to  remove  "all  cruives,  yairs,  dykes,  or  braes,  within 
any  part  of  the  said  water  of  Spey."  The  result  of  the  action  was,  that  the  Lord  Ordi- 
nary, in  1775,  decerned  the  defenders  to  demolish  all  cruives,  yairs,  &c.,  complained  of. 
The  Duke  of  Gordon,  the  sole  appellant,  obtained  a  reversal  of  this  judgment,  on  a  remit 
to  the  Court  of  Session,  in  an  appeal  to  the  House  of  Lords,  22d  July  1778,  M.  14,299, 
as  to  his  right  to  cruive  fishing.  The  other  defendants,  among  whom  was  the  author  of 
Lord  Seafield,  whose  tacksmen  it  was  that  had  adopted  the  mode  of  fishing  now  complained 
of,  did  not  join  in  the  appeal,  and  against  them  the  Lord  Ordinary,  in  March  1777, 
after  the  remit  had  been  made  by  the  House  of  Lords  in  the  Duke  of  Gordon's  appeal, 
pronounced  an  order,  empowering  the  Sheriff  of  the  county  to  have  the  works,  com- 
plained of,  demoHshed. 

The  respondents  stated  in  answer  to  the  present  complaint,  that  the  river  Spey,  for 
a  considerable  extent,  including  Lord  Seafield's  fishing  stations,  was  not  susceptible  of 
being  fished  in  the  ordinary  way  by  net  and  coble,  and  that  from  time  immemorial, 
upon  that  part  of  the  river,  the  method  of  fishing  by  streams  and  cairns  complained  of, 
had  been  constantly  practised  :  That  in  the  year  1793,  a  general  agreement  was  entered 
into  by  the  proprietors  of  salmon  fishings  upon  the  Spey,  interested  in  the  regulation  of 
the  stream-fishings  exercised  upon  Lord  Seafield's  property,  which  was  embodied  in  the 
following  minute  of  the  sederunt :  which  minute  is  registered  in  the  Sheriff-Court  books 
of  Elginshire : — 

"At  Rothes,  the  19th  day  of  April  1793,  in  presence  of  the  Honourable  Arthur 
Duff  of  Ortown,  as  authorised  and  empowered  by  Sir  James  Grant  of  Grant,  Baronet, 
Greneral  James  Grant  of  Ballindalloch,  Robert  Grant,  Esquire,  of  Wester  Elchies,  and 
David  MacdowaU  Grant,  Esquire,  of  ArndiUy,  upper  heritors  on  the  river  Spey,  and  Mr. 
George  Brown  at  Linkwood,  factor  for  the  Right  Honourable  James  Earl  of  Findlater 
and  Seafield,  as  specially  authorised  by  his  Lordship's  commissioners,  and  as  taking 
burden  for  his  said  constituents.  The  meetuig,  considering  tliat  repeated  complaints 
have  been  made  by  the  upper  heritors  to  the  Earl  of  Findlater  and  his  commissioners, 
anent  the  illegal  mode  practised  by  his  Lordship's  tacksmen  and  their  sub-tenants,  of 
fishing  the  streams  belonging  to  him  upon  the  river  of  Spey,  in  the  parishes  of  Diui- 
durcus,  Rothes,  Boharm,  and  Elchies,  do,  with  a  view  of  avoiding  all  disputes  anent  this 
matter,  agree  to  regulate  the  stream-fishings  in  the  foresaid  parishes,  and  having  this 
day  and  different  times  before,  carefully  inspected  the  several  stream-fishings  and 
stream-dykes,  before  mentioned,  we  agree  and  determine,  in  name  and  behalf  of  our 
different  constituents,  that  in  all  time  coming,  the  stream-dykes  shall  not  extend  into 
the  bed  of  the  river  more  than  one-third  part,  when  the  river  is  in  an  ordinary  state, 
and  that  the  other  two-thirds  shall  be  always  open  for  the  free  course  of  the  fish.  That 
in  no  place  shall  these  stream-dykes,  when  erected  on  different  sides  of  the  river,  he 
immediately  opposite  to  one  another,  so  as  the  dykes  may  direct  the  course  or  run  of  the 
river  towards  the  middle,  and  break  the  water  which  tends  to  impede  the  run  of  the 
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fish.  That  no  waugh-dykes  shall  be  erected,  in  respect  they  are  not  only  destructive 
and  prejudicial  to  tlie  run  of  the  fish,  but  contrary  to  the  established  rules  of  fishing,  and 
that  no  nets  are  to  be  hereafter  placed  upon  the  stream-dykes  for  the  purpose  of  killing 
fish." 

And  they  averred,  that  ever  since  the  date  of  the  minute  of  regulations,  down  to  the 
commencement  of  the  present  proceedings,  embracing  a  period  of  forty  years,  these 
regulations  had  been  acquiesced  in  by  the  upper  heritors  on  the  river  Spey,  and  the 
fishings  by  streams  and  cairns  had  been  exercised  without  interruption  by  the  tenants 
and  occupiers  of  Lord  Seafield's  fishings ;  and  in  full  reliance  on  this  general  acquies- 
cence, founded  upon  immemorial  practice  and  positive  regulation,  these  fishings  had  been 
let  by  the  proprietor. 

The  complainers  denied  that  they  or  their  authors,  some  of  whom  were  named,  were 
parties  to  the  minute  of  1793,  or  that  there  was  any  evidence  of  their  having  authorised 
Mr.  Duff  of  Ortown  to  act  on  their  part. 

The  Lord  Ordinary,  in  March  1832,  of  consent  passed  the  bill,  and  meantime  inter- 
dicted and  prohibited  the  respondents 

"from  using  or  exercising  the  fishings  in  any  manner  not  sanctioned  by  the  regulations 
said  to  have  been  agreed  on  by  certain  of  the  heritors  in  1793." 

Thereafter,  a  proof  before  answer  was  allowed  to  both  parties. 

The  suspenders  pleaded — (1.)  The  mode  of  fishing  already  described,  whether  by 
stream-dykes,  with  or  without  frames,  waugh-nets,  or  fixed  nets  attached  to  cairns  or 
setts,  is  altogether  illegal.  (2.)  The  Earl  of  Seafield,  and  the  respondents  as  coming  in 
his  right,  are,  at  all  events,  excluded  from  using  the  mode  of  fishing  in  question,  by  the 
agreement  in  1724,  and  by  the  interlocutors  already  referred  to,  as  pronounced  in  the 
processes  above  detailed.  (3.)  The  modes  of  fishing  already  mentioned  are,  at  all  events, 
illegal,  in  so  [9]  far  as  they  are  inconsistent  with  the  rules  laid  down  in  the  minute  of 
r^ulations,  dated  19th  April  1793.  (4.)  The  erection  of  the  stream-dykes  in  question 
on  the  river  is  illegal,  in  so  far  as  these  dykes  obstruct  the  floating  of  timber  down  the 
riyer. 

The  respondents  pleaded — (1.)  The  mode  of  fishing  by  streams  and  cairns,  which 
has  been  practised  from  time  immemorial  by  Lord  Seafield's  tenants,  and  which  has 
been  expressly  regulated  by  the  upper  heritors,  and  acquiesced  in  by  all  concerneil 
for  more  than  forty  years,  cannot  now  be  challenged  as  illegal.  (2.)  As  the  stream 
dykes  in  question  do  not  prevent  or  interrupt  the  floating  of  timber,  tliey  cannot  be 
challenged  as  being  illegal  on  that  account.  (3.)  The  operations  now  complained  of  are 
not  aifected,  nor  touched  upon,  by  any  of  the  previous  litigations  founded  on  by  the 
suspenders. 

The  Lord  Ordinary  pronounced  the  following  interlocutor,  25th  May  1836  : 
"  The  Lord  Ordinary  having  considered  the  revised  cases  for  the  i>arties,  with  the 
report  of  the  Sheriff-substitute  of  Elginshire,  plan,  proof,  productions,  and  whole  process, 
sustaios  the  reasons  of  suspension,  and  grants  the  interdict  as  craved ;  ordains  the 
chargers  to  remove  the  dykes  and  other  erections  in  the  river,  complained  of,  and  that 
at  the  sight  of  the  Sheriff  of  Elginshire,  within  the  space  of  one  month  from  the  date  of 
tliifi  interlocutor,  and  decerns :  Finds  the  chargers  liable  in  expenses,  and  remits  to  the 
auditor  to  tax  the  account  thereof,  when  lodged,  and  to  report." 

^'Naie. — ^The  Lord  Ordinary  considers  it  to  be  settled  law,  that  with  the  exception 
of  cruives  and  yairs,  as  to  which  there  is  no  question  in  this  case,  every  barrier  or  per- 
manent erection,  placed  in  the  channel  of  a  river  to  obstruct  salmon  in  ascending  the 
stream,  is  illegal,  whether  the  immediate  object  is  to  prevent  their  passage  altogether,  or 
to  impede  or  delay  it,  so  that  they  may  be  more  easily  taken  below.  Some  of  our 
statutes  regarding  this  subject  are  loosely  and  imperfectly  expressed,  applying  in  words 
only  to  the  illegal  modes  of  fishing  practised  at  their  dates.  But  the  evident  object  of 
all  of  them  is,  that  which  has  now  been  stated :  accordingly  it  has  been  recognised  as 
6uch  in  various  cases  cited  by  the  suspenders,  and  effect  has  been  given  to  them  accord- 
ingly. To  mention  one  example,  though  none  of  the  statutes  is  expressly  applicable  to 
sidce-nets,  which  are  essentially  different  from  the  old  yairs,  the  Court  had  no  hesitation 
in  finding,  that  those  nets  fell  under  the  prohibitions.  Indeed,  the  general  rule  has  been 
repeatedly  laid  down,  that  fishing  by  means  of  any  fixed  machinery  or  apparatus  what- 
ever, or  in  any  way  except  by  net  and  coble,  is  illegal.     See  more  particularly  the 
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decisions  quoted  in  the  53d  and  54th  pages  of  the  revised  case  for  the  suspendei^.  The 
construction  which  the  Court  has  put  ujwn  those  statutes  is  founded  on  a  well-known 
principle  of  law.  All  remedial  Acts  of  Parliament,  and  particularly  Acts  for  the  benefit 
of  the  community,  are  liberally  interpreted,  that  the  mischief  to  be  guarded  against  may 
be  prevented,  and  the  remedy  introduced  may  be  made  effectual  for  that  purpose.  If 
the  statutes  in  question  were  not  so  interpreted,  their  object  would  plairdy  be  defeated 
by  the  invention  of  new  modes  of  fishing,  not  witliin  the  letter,  but  contrary  to  the  spirit  of 
their  provisions ;  and,  indeed,  the  reports  are  filled  with  cases  affording  examples  of  such 
devices,  resorted  to,  one  after  another,  but  always  without  success,  when  challenged  in  a 
Court  of  law.     The  statute  1698,  c.  3,  prohibits  *  pock-nets,  herry-water-nets,  or  other 

*  engines  and  devices  whatsomever,  not  expressly  allowed  by  law,  and  to  the  prejudice 

*  of  the  heritors  and  their  rights  of  salmon  fishing,' — terms  sufficiently  comprehensive  to 
reach  the  mode  of  fishing  here  complained  of.  It  is  true  that  this  statute  appUes  in 
terms  only  to  the  river  Forth,  where  illegal  fishing  at  the  time  seems  to  have  been  parti- 
cularly prevalent.  But  it  must  be  held  declaratory  of  the  law  as  to  the  other  rivers  in 
Scotland,  on  the  general  principle  of  construction  just  mentioned,  in  the  same  manner 
as  in  the  Courts  in  England,  the  statute  of  13th  Edward  First,  though  in  terms  confined 
to  the  Bishop  of  Norwich,  has  been  held  in  equity  to  apply  to  every  Bishop  in  England. 
Their  books  are  full  of  cases  of  the  same  description,  which,  in  matters  of  general  equity, 
may  be  held  as  of  great  authority  in  this  country  also.  But  it  is  unnecessary  to  enlarge 
upon  this  point,  for  the  question,  as  already  said,  has  been  settled  by  a  series  of  decisions. 
The  mode  of  fisliing  complained  of  in  this  case  is  clearly  described  in  the  Sheriffs  rejiort, 
and  in  the  proof.  It  consists  in  the  erection  of  dykes,  called  stream-dykes,  in  various 
parts  of  the  river,  extending  across  one-third  of  the  channel,  and  slanting  down  the 
stream.  These  dykes  are  sometimes  nearly  opposite  to  each  other ;  they  are  placed  in 
the  deepest  parts  of  the  water,  to  which  the  fish  naturally  resort,  and  serve  to  guide 
them  to  a  small  aperture  over  which  the  fisherman  sits  in  a  hut,  and  spears  them  as  they 
pass.  Previous  to  this  action,  a  net  was  usually  placed  across  the  aperture,  which 
barred  the  passage  entirely;  but  this  was  admitted  to  be  illegal,  and  the  interdict 
against  it  is  granted  of  consent.  But  it  will  not  escape  notice,  that  even  a  bush  or  stick 
placed  above  the  opening  will  have  much  the  same  effect, — deterring  the  fish  from 
advancing,  and  exposing  him  to  the  stroke  of  the  spear.  This  is  a  mode  of  fishing, 
therefore,  entirely  different  from  net  and  coble,  to  which  alone  the  chargers  have  right, 
and  it  is  practised  by  means  of  a  permanent  obstruction  erected  in  the  channel  of  the 
river.  The  chargers  have  observed  that  the  spear  is  not  an  illegal  instrument  of  fishing, 
and  perhaps  that  is  the  case,  though  there  is  no  express  authority  for  holding  it  to  be  so. 
But  it  has  been  found  (Trustees  of  Copland,  June  13,  1810),  that  placing  a  row  of  loose 
stones,  not  of  any  considerable  size,  in  the  bed  of  a  river,  and  not  across  it,  but  merely 
upon  the  edge  of  a  pool,  to  facilitate  fishing  by  net  and  coble,  is  illegal ;  though,  as  is 
well  known,  net  and  coble  is  the  ordinary  and  legal  mode  of  fishing.  Admitting  the 
specu:,  therefore,  to  be  a  legal  instrument,  it  cannot  be  used  in  combination  with  a 
permanent  barrier.  None  of  the  pleas  maintained  by  the  chargers  appear  to  be  well 
founded.  It  is  said  that  the  stream-dykes  do  not  reach  across  the  whole  channel.  But 
obstructions,  whether  partial  or  total,  have  always  been  found  to  fall  imder  the  prohibi- 
tions. Next,  it  is  said  that  the  stream-dyke  is  not  an  obstruction ;  because  a  fish,  when 
the  river  is  large,  may  swim,  and  when  it  is  small,  may  leap  over  it,  and,  at  all  events, 
that  he  may  ascend  that  part  of  the  channel  to  which  the  dyke  does  not  extend.  On 
this  matter  the  proof  is  distinct.  The  salmon  frequent  the  deepest  part  of  the  stream, 
they  are  guided  by  the  slanting  direction  of  the  dyke  to  the  aperture,  and  by  this  in  the 
ordinary  case  they  will  attempt  to  pass.  If  the  ajierture  were  stopped  altogether,  they 
might,  arid  probably  woidd,  attempt  to  clear  the  dyke,  or  descend  the  current  and  pro- 
ceed by  the  shallow  part  of  the  river.  But  in  the  ordinary  case  that  does  not  hap})en ; 
and  the  effect  which  the  fisherman  has  in  view  by  the  erection,  must  generally,  if  not 
constantly,  be  produced.  It  is  said  that  the  Spey,  from  the  nature  of  its  channel, 
cannot  be  profitably  fished  by  net  and  coble,  and  that  the  practice  of  stream-fishing  has 
been  immemorial.  The  same  pretexts  have  been  often  resorted  to  in  defence  of  illegal 
fishing,  and,  with  one  exception,  have  been  uniformly  disregarded.  That  exception 
occurred  in  the  case  of  Robertson  v.  M^Kenzie,  but  the  decision,  when  cited  afterwards, 
has  always  been  disapproved  of.  The  plea  on  which  the  chargers  mainly  rely,  is  a 
contract  by  certain  proprietors  having  rights  of  fishing  in  Spey,  in  1793,  for  the  purpose 
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of  regulating  stream-fishings,  some  of  whom  are  now  represented  by  some  of  the  suspen- 
ders. It  is  thought  that  no  contract,  derogating  from  statutes  made  for  the  benefit  of 
the  community,  can  be  binding  either  on  the  parties  or  their  representatives.  Further, 
it  is  admitted,  that  at  least  Mr.  Grant  of  Aberlour,  one  of  the  suspenders,  was  neither  a 
party  to  that  contract  himself,  nor  does  he  represent  any  one  who  was  so.  In  addition, 
it  may  be  observed  that  the  proceedings  in  the  action  1777,  by  which  the  Earl  of 
Finlater  was  ordained  to  demolish  the  cruives,  dykes,  braes,  and  other  bulwarks,  which 
he,  or  those  in  his  rights  had  erected  in  the  Spey,  seem  to  form  a  res  jtidicata^  in  so  far 
as  [10]  Lord  Seafield,  his  representative,  is  concerned,  and  it  is  a  material  precedent  with 
i^rd  to  the  other  chargers.  It  is  unnecessary  to  consider  the  reason  of  suspension 
founded  on  the  averment  that  the  stream-dykes  interrupt  or  impede  the  floating  of 
timber.  The  proof  on  this  point  is  inconclusive.  If  they  create  any  inconvenience 
in  that  respect,  it  is  very  trifling." 

The  respondents  reclaimed,  but  subsequently  acquiesced  in  the  Lord  Ordinary's 
interlocutor. 

Authorities  for  Complainers. — 1424,  sect.  11 ;  1477,  sect.  73  ;  9th  Geo.  IV.  c.  39,  sect. 
7 ;  1489,  sect.  15 ;  1696,  c.  35  ;  1581,  c.  89  ;  1698,  c.  3.  Coble  Fishers  of  Don,  10th  Feb- 
roary  1693;  M.  14,287.  Grant  and  Others  v.  Duke  of  Gordon,  22d  July  1778;  M. 
14,297.  Colquhoun  v,  Duke  of  Montrose,  21st  December  1793;  M.  12,827,  and 
14,281;  also  same  case,  14th  July  1804;  M.  14,283.  Dirom  and  Others  v.  Littles, 
25th  February  1797 ;  M.  14,282.  Duke  of  Queensberry  and  Others  v.  Marquis  of 
Annandale,  1771  and  1772;  M.  14,279.  Earl  of  Fife  v.  Gordon,  18th  June  1807; 
Mot.  App.  v,  Salmon  Fishing,  No.  2.  M*Kenzie  v.  Houston,  25th  May  1830;  8  S.  and 
D.,  796.  M'Kenzie,  8th  July  1830;  8  S.  and  D.,  1002.  1424,  c.  11,  renewed  by 
1427,  c.  6,  and  1429,  c.  22,  Thomson's  Ed.  1477,  c.  73,  renewed  by  1489,  c.  15;  1563, 
C.68;  1581,  c.  Ill ;  4  Geo.  IV.  c.  39,  sect.  7,  recognising  1477,  c.  73.  Acts,  1457,  c.  86, 
and  1469,  c.  37,  re-enacted  by  1685,  c.  20 ;  1489,  c.  15 ;  Mor.  Die.  voce  Salmon  Fishing, 
Nos.  1  and  2.     See  also  Kecord  and  Revised  Case  for  Complainer,  Session  Papers. 

Authorities  for  ResponderUs. — Duke  of  Queensberry  r.  Lord  Annandale,  19th 
November  1771,  and  February  21,  1772  ;  Mor.  Diet.  14,279.  Dirom  v.  Littles,  25th 
February  1797  ;  M.  14,282.  Kinnoul  v.  Hunter,  26th  January  1802  ;  M.  14,301.  Stair, 
B.  n.,  tit.  3,  sect.  69.  Heritors  of  the  Don  Fishing,  26th  January  1665;  M.  10,840. 
Town  of  Inverness  v.  Dnff,  26th  January  1776 ;  Si.  14,257.  Robertson  v.  Graham, 
2l5t  December  1750;  M.  14,290.  Fife  v,  Gordon,  18th  June  1807;  Mor.  App.  2, 
Sahnon  Fishing. 

[Cf  Ramsay  v.  Duke  of  BoxburgTie,  10  D.  666.] 


No.  17.  IX.  Jurist  22.     18  Nov.  1836.     2nd  Div.— Lord  Moncreiff. 

William  Jaffray,  Advocator. — H,  J.  Bobertson. 

Jean  Carrice,  Sespondent. — A.  Wood. 

Landlord  and  Tenant — Hypothec — Res  lAtigiosa. — A  tenant  having,  at  the  flitting  term 
of  Whitsunday,  entered  into  the  possession  of  a  dwelling-house,  offices  and  garden, 
and  some  parks  adjoining,  for  one  year,  bringing  with  him  certain  household  furniture 
and  plenishing ;  and  having  occupied  the  premises  for  seven  months ;  and  the  land- 
lord having  sequestrated  the  effects  in  the  house  for  payment  of  the  half-year's  rent 
past  due,  and  in  security  of  the  rent  for  the  current  half-year — Circimistances  in 
which  found,  in  a  question  between  the  landlord  and  the  owner  of  the  furniture,  that 
the  latter  was  entitled  to  carry  off  the  sequestrated  effects,  without  satisfying  the 
landlord  for  his  rent,  although  no  previous  notice  had  been  given  of  claims  over  the 
furniture. 

On  the  29th  March  1833,  the  advocator  let  to  Thomas  Carrick  of  Burnliead,  the 
dwelling-house  on  Orchardlands,  in  Balfron  parish,  with  the  offices  and  garden,  and 
certain  parks  adjoining,  for  crop  and  year  1833  as  to  the  lands,  and  from  Whitsunday 
1833  till  Whitsunday  1834  as  to  the  houses  and  garden,  at  the  rent  of  L.21  and  L.6. 

Thomas  Carrick  and  his  father  entered  to  the  possession  of  the  premises  at  Whit- 
sonday  1833,  bringing  with  them  certain  household  furniture  and  plenishing.  Upon 
the  9th  December  following,   the  advocator  presented  a  petition  to   the   Sheriff  of 
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Stirlingshire,  setting  forth  that  the  tenant  had  paid  no  part  of  the  rent,  and  that  as  he 
was  "  in  cursu  of  dilapidating  and  carrying  away  the  effects,"  he  was  under  the  necesaty, 
for  his  own  security,  of  api)lying  for  a  warrant  to  sequestrate,  in  common  form.  A 
warrant  of  service  and  sequestration  was  granted,  and  on  11th  December  the  furniture 
and  effects  on  the  premises  were  sequestrated  and  reported  to  the  Sheriff  for  warrant  of 
sale.  About  the  time  of  executing  the  sequestration,  it  came  to  the  advocator's  know- 
ledge that  the  respondent,  a  sister  of  the  tenant  Thomas  Carrick,  was  about  to  carry 
away  the  sequestrated  furniture  as  belonging  to  her ;  and  the  advocator  was  informed 
that  she  had  obtained  a  warrant  to  that  effect  from  the  Sheriff. 

In  these  circumstances,  the  advocator,  on  12th  December,  addressed  a  letter  to  the 
respondent,  stating  what  had  come  to  his  knowledge,  and  intimating  the  sequestration 
to  her ;  and  he  added,  "  that  he  had  given  the  necessary  orders  for  preventing  her,  or 
any  person  in  her  right,  from  intermeddling  with,  or  carrying  away  all  or  any  part  of 
the  sequestrated  effects,  till  the  rent,  interest,  and  expenses  were  first  {>aid." 

The  respondent  returned  no  answer  to  this  letter,  and  on  the  lith  December  the 
advocator  wrote  another  letter  to  her  agent,  informing  him  of  the  sequestration,  and 
begging  an  assurance  that  the  effects  would  not  be  carried  off.  To.  this  the  respondent's 
agent  answer-  [23]  -ed,  that  she  held  a  warrant  to  remove  the  furniture,  which  did  not  fall 
under  the  right  of  hypothec.  The  advocator  then  presented  a  petition  to  the  Sheriffi 
narrating  these  circumstances,  and  j^raying  to 

"  interdict,  prohibit,  and  discharge  the  said  Jean  Carrick,  and  all  others  acting  for  her, 
from  intermeddling  with,  or  carrying  away  all  or  any  part  of  the  said  sequestrated 
furniture  or  effects,  till  payment  be  made  of"  the  said  rent,  and  interest  thereon, 
"  together  with  the  expenses  of  sequestration." 

On  advising  this  petition,  the  Sheriff  ordered  answers,  and  in  the  uieantime  he 
granted  interim  intertlict.  Answers  to  this  petition  were  given  in,  followed  by  replies. 
From  these  it  appeared  that  Thomas  Carrick,  the  father  of  the  respondent,  had,  for 
some  years  prior  to  1824,  been  a  small  farmer  in  a  plcu;e  called  Easter  Ballemenoch,  near 
Buchlyvie:  That  he  removed  at  Whitsunday  1824  to  a  house  in  Buchlyvie  village: 
That  his  family  at  that  period  consisted  of  the  respondent  and  her  brother.  At  or  prior 
to  his  entering  into  possession  of  his  new  dwelling  in  Buchlyvie  at  Whitsunday  1824, 
the  old  man  was  incarcerated  for  debt.  He  raised  a  process  of  cessio  bonorum  ;  and  at 
the  public  roup  of  his  furniture  and  effects  which  took  place,  the  whole  or  the  most  part 
of  the  articles  were  bought  in  in  name  of  the  resjwndent.  After  leaving  Buchlyvie,  the 
old  man,  with  his  son  and  daughter,  continued  to  live  together,  occupying  different 
houses,  which  the  advocator  averred  had  been  taken  in  name  of  Thomas  Carrick  the 
son,  imtil  Whitsunday  1833. 

On  the  5th  February  1833,  preceding  their  entry,  the  respondent  presented  a  petition 
to  the  Sheriff,  setting  forth  her  purchase  of  the  furniture  and  effects  in  question  at  her 
father's  sale,  and  that  from  time  to  time  thereafter  she  had  purchased  various  other 
articles  of  furniture,  and  furnished  a  house  in  Buchlyvie :  That  she  went  to  reside  iu 
said  house,  and  that  her  brother  Thomas  came  and  lodged  with  her ;  and  after  narrating 
that  she  had  separated  herself  from  her  brother,  and  that  he  had  refused  to  deliver  up 
her  furniture,  she  prayed  to  have  him  decerned  and  ordained  to  deliver  over  the  same  to 
her,  vnth  expenses. 

To  this  application  Tliomas  Carrick,  the  son,  gave  in  answers,  wherein  he  contended, 
ifiter  cdioy  that  the  furniture  in  question  was  purchased  for  the  joint  behoof  of  Uie 
parties,  and  of  old  Mr.  Carrick  their  father.  In  the  meantime,  and  during  the  de- 
pendence of  this  action,  Thomas  Carrick  and  his  father  entered  to  possession  of  the 
advocator's  house  of  Orchardlands  at  Whitsunday  1833,  bringing  with  them  the  furni- 
ture in  question.  At  this  time  the  respondent  was  residing  with  her  sister  in  the 
village  of  Buchlyvie,  not  far  distant.  She  gave  no  intimation  of  the  advocator  that  she 
had  any  claims  od  the  furniture. 

The  advocator  averred  that  he  knew  nothing  of  the  action  which  the  respondent 
had  raised  against  her  brother,  and  no  intimation  of  it  was  made  to  him ;  that  the 
respondent  had  bought  the  furniture  for  the  general  behoof  of  the  family ;  and  that 
no  delivery  or  possession  had  ever  been  given  to  her.     These  statements  were  denied. 

In  these  circumstances  it  was  pleaded  for  the  advocator — 1.  That  where  one  or 
more  individual  articles  of  household  furniture  and  plenishing,  or  other  effects,  are  lent 
to  the  tenant,  or  deposited  in  his   house   for   hire,    such    articles   are    liable,    under 
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the  laudloid's  hypothec,  for  payment  of  the  current  year's  rent  of  such  tenants.     2. 
Where  one  or  more  individual  articles  of  furniture  or  other  effects,  are  lent  to  the  tenant, 
or  deposited  in  his  house  without  hire,  such  articles  in  a  competition  with  other  furniture 
belonging  to  the  tenant,  or  borrowed  by  him  on  hire,  are  not  liable  under  the  landlord's 
hypothec.      3.    But  where  the  whole,  or  a  considerable  portion  of  the  furniture  and 
effects  in  a  tenant's  house  have  b<M»n  lent  to  the  tenant,  or  deposited,  or  allowed  to 
remain  for  any  length  of  time  in  his  house,  whether  for  hire  or  not,  such  furniture 
and  effects  are  liable,  under  the  landlord's  hypothec,  for  payment  of  the  current  year's 
rent  due  by  such  tenant.     Sei)aratim — The  respondent,  even  if  her  pleas  were  other- 
wise well  founded  in  law,  is  barred  personali  exceptione,  from  interrupting  the  land- 
lord in  rendering  his  hypothec  effectual  over  the  sequestrated  effects  upon  the  premises, 
for  pa3rment  of  his  rent,  in  respect  that  she  suffered  her  brother  to  flit  at  the  15th  May 
1833  from  Ballochneck  to  the  advocator's   premises  at   Orchardlands,    carrying  with 
him  the  whole  furniture  of  the  house   without   challenge,    as   he   had    been    in   the 
practice  of  doing  at  former  flittings ;  and  although  residing  in  the  immediate  neigh- 
bourhood, she  never  once  hinted  to  the  advocator,  either  judicially  or  extrajudicially, 
that  she  had  any  claims  whatever  on  the  furniture  in  question,  till  after  seven  months 
of  the  set  had  expired,  and  after  sequestration  harl  been  executed  against  her  brother 
and  his  effects.     If  it  be  true  that  the  furniture  and  effects  in  question  were  purchased 
by  the  respondent  at  her  father's  sale,  and  that  she  never  completed  that  sale  by  taking 
either  symbolical  or  actual  delivery ;  and  if  it  be  also  the  fact,  that  she  and  her  father 
and  brother  have  lived  and  resided  in  family  together  for  nine  or  ten  years,  using  and 
enjoying  those  effects,  and  flitting  about  with  them  from  place  to  place   during  all 
ihai  period,  and  that  she  latterly  permitted  her  brother  and  father  to  flit  with  them 
to  the  advocator's  house  at  Orchardlands ;  and  if  the  advocator's  allegation  be  correct, 
that  these  effects  have  been  sequestrated  at  his  instance,  and  that  they  form  the  whole 
meda  upon  the  premises,  they  are  liable  (agreeably  to  the  known  and  generally  under- 
stood principles  of  law)  for  payment  of  the  current  year's  rent  of  the  house,   notwith- 
standing of  such  latent  ownership. 

The  respondent  ^/fio^i — 1.  The  furniture  in  question  having  been  illegally  detained 
and  carried  into  the  advocator's  premises,  without  the  respondent's  approbation  or  consent, 
it  18  not  liable  to  the  advocator's  hypothec.  2.  The  advocator  cannot  profit  by  his  tenant's 
illegal  and  improper  detention  of  the  furniture  in  dispute.  3.  Even  supposing  that  the 
foiniture  had  been  lent  (which  is  not  the  case),  there  being  no  allegation  that  it  was 
lent  for  hire,  it  is  not  liable  to  the  advocator's  hypothec. 

In  the  course  of  the  proceedings,  Thomas  Carrick  was  ordered  to  appear ;  and  he 
having  made  compearance  in  the  action,  the  Sheriff-substitute,  13th  Jime  1834, 

"  Finds  it  instructed  by  the  process  between  the  defender  and  the  compearer,  produced, 
that  the  furniture  in  question  is  the  defender's  property  :  Finds  it  not  averreid  by  the 
pursuer,  that  the  furniture  claimed  by  the  defender  was  carried  into  his  house  [24]  with 
the  defender's  consent  or  approbation,  and  that  the  process  produced  elides  any  pre- 
sumption of  collusion  which  might  otherwise  arise  from  the  near  relationship  of  the 
parties :  Finds  it  instructed,  that  the  furniture  in  question  was  not  lent  to  the  com- 
pearer for  hire ;  therefore  recals  the  interim  interdict,  and  assoilzies  the  defender  from 
the  conclusions  of  the  complaint,  and  decerns." 

To  this  judgment,  on  advising  a  petition  and  answers,  the  Sheriff  adhered,  26th 
S^tmber  1834. 

The  present  advocation  was  then  brought. 

"The  Lord  Ordinary  (12th  May  1836)  having  considered  the  closed  record,  and 
heard  parties'  procurators  thereon,  and  made  avizandum,  repels  the  reasons  of  advoca- 
tion, remits  the  cause  ffimpliciter  to  the  Sheriff,  and  decerns  :  Finds  expenses  due, 
and  remits  the  account,  when  lodged,  to  the  auditor  to  be  taxed." 

"  Note, — ^The  Lord  Oidinary  does  not  think  it  necessary  for  the  decision  of  this 
cause,  to  go  minutely  into  the  decisions  on  the  question,  whether  goods  lent  to  a  tenant, 
not  on  hire,  faD  under  the  landlord's  hypothec  or  not.  He  is  inclined  to  think,  that  the 
rule,  as  laid  down  by  Mr.  Bell,  ii.  p.  31,  on  the  authority  of  the  case  of  Cowan  v.  Perry, 
31st  January  1804,  is  right;  that,  after  all  the  explanations  of  that  case  which  were 
given  in  the  debate,  it  did  distinctly  involve  the  point,  and  that  it  is  not  really  con- 
tradicted by  Wilson  v.  Spankie,  December  17,  1813,  or  any  later  case.  But  it  appears 
to  the  Loid  Ordinary,  that  the  appeal  made  to  the  original  principles  of  the  subject 
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does,  when  rightly  applied  to  the  facts  of  this  case,  very  clearly  resolve  it,  indepen- 
dent of  that  particular  distinction.  There  can  be  no  question,  that,  abstractly  and 
on  general  principles,  the  rule  of  law  is,  that  a  man  cannot  pledge  property  which  is 
not  his  o\vn  :  Res  allena  ^ngnori  dari  rum  potest.  All  the  cases  in  which  either 
express  pledge  or  tacit  hypothec  is  admitted,  are  exceptions  from  that  rule,  and  proceed 
on  a  presumption  of  the  consent  of  the  real  owner,  by  the  possession  voluntarily  given, 
and  the  title  of  such  possession  as  implying  such  consent.  Hence,  in  the  civil  law, 
there  is  the  rule  in  the  Codex  on  the  S.  C.    Veianum,  *  si  sine  voluntate  tua^  res  tua  a 

*  marito  tuo  pignori  data  sunt,  non  tenetur.'  Cod.  4,  29,  5,  where  the  exception  of  a 
consent  given,  or  anything  done  to  deceive  the  creditor,  are  also  stated.  Both  Voet, 
20,  2,  5,  and  Pothier,  2,  277,  sect.  241,  as  quoted  in  the  debate,  place  the  case  of 
hypothec  on  invecta  et  illata,  precisely  on  this  footing,  expressly  requiring  as  the  condi- 
tion wliich  creates  the  exception,  that  the  goods  placed  in  the  premises,  not  being  the 
tenant's  property,  are  *  domini  consensu  in  prsedium  conductum  Ha  inductOy  ut  perpduo 

*  ibi  sint,  sui  in  usum  conductoris  habeantur ; ' — *  lorsque  c'est  de  leur  consentemeni  ou 

*  expres  ou  tacite,  qu'ils  garmssent  et  occupent  la  maison ; '  and,  though  the  latter 
author  explains  that  the  presumption  of  consent  will  not  be  effectually  taken  off,  so  as 
to  bar  the  landlord's  claim  as  upon  fraud,  by  a  latent  agreement  between  the  owner  and 
the  tenant  that  the  goods  shall  not  be  subject  to  the  hypothec,  if,  with  the  owner's  con- 
sent, they  are  placed  in  the  premises  to  remain  permanently,  he  goes  on  in  section  243, 
to  lay  it  down  clearly  and  expressively,  that  it  is  essential  to  the  application  of  the 
hypothec,  that  it  is  mth  consent  of  the  owner  that  the  goods  are  introduced  into  the 
house, — *  il  /aiU  que  ce  soit  par  la  volonte  du  proprietaire  des  dits  meubles  quails  mt 

*  ete  introduits  dans  la  maison  J  These  are  the  principles  on  which  the  rule  and  the 
exception  stand  in  our  law.  According  to  them  it  is  settled,  that  furniture  lent  for  hire 
is  subject  to  the  hypothec,  on  the  presumption,  of  course,  by  the  voluntary  placing  of 
the  furniture  for  permanent  use  in  the  premises.  It  has  been  thought  that  furniture 
merely  lent  gratuitously,  and,  of  course,  at  the  will  of  the  lender,  does  not  come  within 
the  same  presumption ;  and,  therefore,  that  in  that  case,  the  consent  to  the  impignoratitm 
is  not  given,  and  the  exception  to  the  general  rule  not  established,  notwithstanding  that 
the  moveable  subjects  are  introduced  with  the  owner's  consent.  But  whether  this  be 
fully  settled,  and  whether  it  stands  on  a  solid  distinction  or  not,  the  fact  which  it  is 
essential  for  the  landlord  to  establish,  in  order  to  raise  the  presumption  of  consent  at  all 
or  in  either  case,  is,  that  they  were  introduced  into  the  house  with  the  owner's  consent 
What,  then,  is  the  present  case  upon  the  facts?  On  the  5th  February  1833,  the 
respondent,  not  then  residing  with  her  brother,  presented  a  petition  to  the  SheriH 
praying  that  he  would  decern  and  ordain  Thomas  Carrick  to  deliver  up  to  her  certain 
furniture  specially  described  in  an  inventory,  and  which  she  averred  to  be  her  property. 
At  that  time  the  furniture  was  not  in  the  premises  of  the  advocator,  but  in  another  house 
at  a  very  considerable  distance,  where  it  had  been  in  use  while  the  respondent  herself 
lived  there.  Thomas  Carrick's  entry  to  the  advocator's  house  was  not  till  Whitsunday 
1833,  three  months  thereafter.  The  petition  led  to  a  process  in  the  Sheriff  Court,  in 
which  it  is  quite  clear  that  the  respondent  and  her  brother  were  at  open  war,  so  that 
there  could  be  no  collusion  in  the  matter ;  besides,  that  the  action  was  raised  before 
the  advocator  could  have  any  interest.  The  result  of  the  process  was,  that  on  the  Ist 
November  1833,  the  Sheriff  foimd  it  proved  that  the  furniture  was  the  property  of  the 
respondent,  and  decerned  for  delivery,  in  terms  of  the  prayer  of  the  petition.  By  that 
time  the  furniture  was  in  the  advocator's  house,  but  no  sequestration  was  applied  for 
till  some  time  after  the  date  of  the  decree.  In  this  state  of  the  case,  the  question  is, 
whether  the  advocator  has  any  legal  basis  on  which  to  establish  the  exception  from  the 
general  rule  of  law,  that  the  property  of  a  third  party  cannot  be  pledged  or  hypothecated. 
The  decree  of  the  Sheriff  must  be  taken  as  establishing  that  the  goods  are  the  property 
of  the  respondent,  unless  the  advocator  had  offered,  in  some  competent  form,  to  prove 
that  it  did  not  belong  to  her,  either  for  herself,  or  in  trust  for  others.  And,  taking  it 
to  be  the  respondent's  property,  it  is  for  the  advocator  to  show,  either  as  matter  of 
fact,  or  by  some  admissible  presumption  of  law,  that  she  consented  to  their  being  intro- 
duced into  his  house.  As  matter  of  fact,  this  is  impossible,  because  three  months  before 
the  brother's  entry  to  the  advocator's  house,  while  confessedly  the  furniture  was  in  a 
different  place,  she  had  judicially  demanded  decree  for  delivery  of  it  to  herself.  But 
the  Lord  Ordinary  apprehends  that  there  can  be  no  presumption  of  law  in  this  matter. 
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The  consent  to  the  introduction  of  the  goods,  which  the  authorities  speak  of  as  essential 
to  ground  the  presumption  of  consent  to  the  hypothecation,  must  he  an  actual  con- 
sent; whereas  here  it  was  in  the  face  of  a  judicial  demand  of  delivery  that  they  were 
moved  into  the  advocator's  premises.  The  advocator  says,  that  the  goods  are  ostensibly 
in  the  possession  of  Thomas,  and  that  he  had  no  notice  of  the  respondent's  right  or  of 
the  respondent's  process.  But  this  assumes  that  she  was  iDound  to  give  any  such  notice. 
She  might  know  nothing  of  the  intention  to  remove  this  furniture.  A  possession  held 
hy  Thomas  in  one  house,  from  the  accident  of  the  parties  having  previously  lived 
together,  could  not  warrant  any  party  to  infer  a  consent  to  his  hypothecating  them  to 
another  party  and  in  a  different  house.  Yet  it  lies  with  the  advocator,  who  says  that  a 
consent  was  given,  to  show  that  it  was  so ;  and  whether  the  litigiosity  by  the  process 
might  of  itself  create  an  impediment  to  the  constitution  of  such  a  hypothec  or  not,  it  at 
least  brings  the  case  to  this,  that  the  advocator  can  never  show  that  either  by  actual 
consent,  or  by  any  presiuned  consent  of  the  respondent,  the  furniture  was  removed  into 
his  premises.  The  Lord  Ordinary,  therefore,  thinks,  that  on  this  ground  the  case  is 
clear  in  favour  of  the  respondent.  The  Sheriff  has  found  the  fact  instructed  that  the 
furniture  was  not  lent  for  hire.  But  this  judgment  stands  firm  on  the  other  ground, 
comprised  in  the  two  first  findings  of  the  interlocutor." 
The  advocator  reclaimed.     On  advising, 

Lord  Glenlee, — We  having  nothing  to  do  with  the  question,  whether  this  furniture 
was  lent  for  hire  or  not.  It  was  not  lent  at  all,  but  taken  away  during  the  depen- 
dence of  a  process  in  which  the  respondent  ultimately  succeeded.  It  appears  that  in 
this  process  she  claimed  certain  aricles  of  furniture,  referring  to  a  roup-roll.  When  she 
brought  this  process,  she  was  not  bound  to  inform  the  whole  world  that  her  brother  had 
(arried  off  her  furniture.  She  claimed  her  own  articles  alone ;  and  this  process  she 
raised  in  February,  long  before  the  advocator's  house  was  taken,  which  removes  all 
suspicion  of  collusion.  Indeed,  she  and  her  brother  were  at  bitter  war.  As  to  any 
obligation  on  [253  ^^^  ^  have  intimated  her  rights  to  this  landlord,  it  is  plain  to  me  that 
Mr.  Jaf&ay  did  not  need  any  such  intimation  ;  for  he  says  at  the  time  of  the  sequestra- 
tion, he  was  quite  aware  of  the  proceedings.  Now  the  sequestration  is  the  first  step 
to  secure  the  furniture,  and  here,  even  before  that  took  place,  the  landlord  was  aware. 
There  can  be  no  fair  inference  that  the  furniture  was  left  in  the  advocator's  house  with 
her  consent. 

Lord  Meculowbank  was  of  the  same  opinion.  Previous  to  the  entry  of  her  brother, 
the  respondent  had  taken  steps  to  vindicate  her  rij^ht  before  the  Sheriff.  If  her  brother 
had  carried  off  her  goods  by  violence,  and  she  had  gone  to  the  Sheriff  for  restoration, 
would  it  ever  be  held  that,  because  she  had  never  given  notice  to  the  landlord  that  the 
stolen  goods  were  in  his  house,  she  would  be  deprived  of  her  right  to  reclaim  them  ? 
The  landlord  was  bound  to  know  the  condition  of  the  party  with  whom  he  was 
tlealing  at  the  time  of  his  contract ;  and  no  implied  consent  can  here  be  supposed,  which 
she  was  expressly  disputing  by  her  proceedings  in  a  court  of  law. 

Lard  Medwyn. — I  differ  from  your  Lordships.  There  is  a  difference  with  regard 
to  stolen  property,  for  the  party  is  entitled  to  reclaim  them  from  any  one.  The 
point  I  go  on  is  this :  I  understand  the  principle  of  hypothec  to  be,  that  the  whole 
iftvecta  k  Ulata  brought  into  a  house  in  any  way,  are  hypothecated  to  the  landlord. 
This  is  the  law  of  Scotland ;  and  it  is  the  same  in  Holland  and  in  France.  In  this  situa- 
tion, what  should  the  respondent  have  done  with  regard  to  this  furniture  ?  It  was  in 
the  house  where  they  formerly  lived.  It  came  into  her  brother's  j>ossession  by  no 
tortuous  act :  it  is  to  be  presumed,  therefore,  by  her  consent ;  but  then  she  quarrels 
with  her  brother,  and  then  there  was  a  manner  in  which  she  might  have  stated  her 
right  to  the  furniture.  She  might,  and  she  was  bound  to  advertise  tliis  her  right  to  the 
landlord, — she  was  bound  to  look  after  her  property.  The  law  implies  that  furniture  is 
placed  in  a  house  with  the  proprietor's  consent  unle^  the  contrary  be  shown  to  the 
kndloni  She  ought  to  have  known  that  tacit  consent  would  be  implied  in  regard 
to  the  furniture  being  in  this  house,  and  she  was  bound  to  have  put  the  landlord  on 
his  guard. 

Lord  JugUce-Clerk, — It  is  not  necessary  to  decide  any  general  question,  whether  this 
fomiture  was  let  for  hire  or  not.  We  must  decide  on  the  specialties  clearly  made  out 
in  this  case.  It  is  important  that  the  respondent  had  taken  steps,  by  a  depending 
process,  to  vindicate  her  property.     The  essence  of  the  case  is,  that  she  was  by  open 
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title  i)roprietrix  of  the  furniture.  And  when  the  interests  of  her  brother  and  her  own 
came  to  be  separate,  she  begun  her  process.  It  is  said  she  did  not  interpel  the  removal 
of  the  furniture  into  the  advocator's  house ;  but  I  do  not  see  the  necessity  for  this,  if 
the  ordinary  action  for  vindicating  it  commenced  in  a  regular  court  of  law.  The  Iwid- 
lord  was  then  legally  certiorated ; — even  if  it  had  been  proved  that  she  was  cognizant  of 
the  removal,  it  would  not  alter  the  caa(\  Now  the  landlonl  virtually  tells  he  did  not 
rely  on  the  furniture  alone;  for  in  his  petition  he  says,  the  tenant  was  dilapidating; 
and  he  was  perfectly  aware  of  her  claims  at  the  time,  for  he  states  as  much  in  his  own 
petition.  No  immediate  removal  of  the  furniture  took  place,  or  was  necessary,  for  the  time 
for  extract  had  to  run,  therefore  there  is  no  fault  of  the  respondent  on  this  head,  because 
the  landlord  was  then  aware  of  her  decree.  The  question  is,  having  given  no  consent, 
express  or  implied,  but  having  done  all  she  could  to  vindicate  her  rights  before  Uie 
placing  of  the  furniture  in  the  house,  is  she  to  be  held  as  consenting  to  its  being  subject 
to  the  landlord's  right  ?  I  think  she  did  all  that  was  incumbent  on  her ;  and  in  the 
special  circiunstances  of  this  case,  the  Lord  Ordinary's  judgment  is  right. 

The  Court  pronounced  the  following  interlocutor : 

"  Advocate  the  cause ;  and  in  the  particular  circumstances  of  this  case,  repel  the 
claim  of  the  landlord  ;  recal  the  interdict,  and  assoilzie  the  defender,  and  decern,— in  so 
far  varying  the  interlocutor  of  the  Lord  Ordinary :  Find  the  respondent  entitled  to 
expenses ;  allow  the  account,"  &c. 

Advocator's  Authorities. — (1.)  1  Bank.  XVII.,  10.  Cowan  v.  Perry,  31st  January 
1804;  Session  Papers.  Baron  Hiune  and  Lord  President  Campbell,  January  and 
February  1804,  No.  28  ;  2  Bell's  Comm.  5th  Edit.  p.  31.  Wauchope  of  Niddry  v.  Gall 
and  Ross,  30th  November  1806 ;  Fac.  Coll.;  2  Bell's  Comm.  4th  Edit.  p.  35,  No.  2. 
Fac  Coll.,  Stewart  v.  Bell,  May  31,  1814.  (2.)  (In  App.  to  Vol.  from  1814  to  1815), 
Fac.  Coll.,  Jime  6,  1820.  Penson  v,  Robertson,  No.  42,  p.  147.  Cowan  t;.  Perry,  31st 
January  1804.  (3.)  Ersk.  B.  II.,  t.  6,  sect.  64,  p.  321.  Countess  of  Callender  v. 
Campbell,  12th  June  1703 ;  Fount.  Fac.  Coll.,  December  17,  1813,  Wilson  v.  Spankie, 
No.  134,  p.  494.  brown's  Synopsis,  "  Hypothec,'*  p.  944.  Dick  v.  Sands,  7th  De- 
cember 1630.  Jackson  v.  Laird  and  Fald,  9th  July  1745  ;  2  Bell's  Comm.  pp.  31  and 
34,  4th  Edit.  Pothier  Contrait  de  Lowage,  p.  136,  No.  246.  Code  Civil,  Art.  2102. 
3  Blackstone's  Comm. ;  3  Com.  Dig.  tit.  "  Distress^*  (B.  I.) ;  Wood,  p.  470.  Buckley 
V.  Taylor,  2  Dumf.  and  East,  601.  Tait's  Justice  of  Peace  (3d  Edit.  1821),  p.  174. 
Note  by  Brodie  to  2  Stair,  IX.,  43,  art.  7,  "  Hypothec,''  p.  372.  J.  S.  More's  Edit,  of 
Stair,  1832,  1st.  Vol.  Note  L.  p.  LCCCIIL,  sect.  7.  Fac.  Coll.,  Adam,  5th  February 
1830.  6  Shaw  and  Dunlop,  p.  978,  Adam  v.  M*Dougall  and  Ferguson,  14th  June  1828. 
1  Bell's  Comm.  pp.  183,  185,  186,  and  188,  4th  Edit. 

[S.C.  15  S.  43.] 


No.  19.  IX.  Jurist  26.     19  Nov.  1836.     1st  Div.— Lord  Fullerton. 

David  Marshall,  Pursuer. — Dean  of  Famity  {Hope),  Faterson, 

The  Right  Honourable  Thomas  Earl  of  Dundonald,  and  the  Trustees  of  John 
BoYES,  Defender.^ — For  Earl  of  Dundonald,  J),  M'NeUl,  D.  Mylne;  for 
Boyes*  Trustees,  Keay  T.  Maitland, 

Discharge — Payment — Rdief, — Held  that  a  certain  series  of  receipts  and  discharges  for 
payment  of  money,  conceived  in  general  terms,  did  not  import  a  final  settlement  so  as 
to  bar  inquiry  in  a  claim  of  relief  urged  subsequent  to  the  date  of  the  receipts,  but  for 
relief  of  payments  made  prior  thereto. 

The  defenders  in  this  case,  in  consequence  of  a  disposition  in  1723  by  their  author, 
were  bound  to  free  and  relieve  the  pursuer  of  all  future  augmentations  of  stipend,  from 
that  date,  afiFecting  his  lands  of  Neilsland,  Burnhouses,  and  Sheriff-faulds,  exceeding 
seven  bolls  two  pecks  of  meal.  In  1822,  he  preferred  a  claim  of  relief  for  augmented 
stipend  chargeable  on  his  estate  of  Neilsland,  in  terms  of  an  account  given  in  to  the 
defenders.     The  first  item  of  the  account  was  thus  stated  : 

"  Augmented  stipend  upon  Neilsland,  being  at  the  rate  of  8^  pecks  of  barley  yearly 
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for  crop  1808,  and  the  thirteen  preceding  crops,  paid  to  Dr.  Fleming,  a«  per  receipt,  of 
date  19th  January  1801,  including  interest,  L.14,  5s.  5d." 

The  account  then  stated  the  amount  of  augmented  stipend  for  the  subsequent  years 
tiU  crop  1813  inclusive.  It  farther  bore,  that  "the  next  augmentation  commenced 
in  1814,  and  is  4  bolls  3  pecks  1  1^  barley."  The  augmented  stipend  at  this  rate 
was  then  calculated  to  crop  1821  inclusive,  and,  with  interest,  the  whole  amoiuit  of 
the  claim,  as  at  that  date,  was  stated  to  be  L.84,  148.  4jd.  This  sum  was  accordingly 
paid  to  the  pursuer  at  Hamilton,  on  the  21st  of  November  1822,  and  was  discharged  l)y 
a  receipt  in  the  following  terms : 

^^  Hamilton,  2lgt  Novetnher  1822.  Received  from  Thomas  Dykes,  writer  in 
Hamilton,  the  sum  of  L.84,  14s.  4d.,  being  payment  of  augmentation  of  stipend  and 
interest  due  to  me  by  the  proprietors  of  Earnockmuir  "  (the  general  title  under  which 
the  pursuer's  lands  and  the  defenders'  are  known),  "  as  being  bound  to  relieve  me  thereof, 
in  consequence  of  a  warrandice  in  a  disposition  granted  by  their  predecessors  of  the  lands 
of  Neilsland,  as  per  state  annexed,  hereby  discharged." 

(Signed)       "David  Marshall." 

In  the  course  of  the  following  year,  the  pursuer  represented  to  the  defenders  that 
a  mistake  had  occurred  in  settling  the  account  just  referred  to.  Accordingly,  he  sent 
them  a  new  account,  commencing  with  a  statement,  that  in  the  former  account 

'^  there  is  a  mistake  in  the  charge  for  crop  1814  downwards.  The  augmentation  is 
there  stated  at  4  bolls  3  pecks  11^  barley,  whereas  the  augmentation  was  4  bolls  3 
firlots  1  peck  and  1 J  lippy,  so  that  there  was  a  deficiency  in  each  year's  charge  of  nine 
pecks  barley." 

The  account  then  follows,  correcting  this  mistake  from  1814  to  1821  inclusive,  and  the 
augmented  stipend  for  crop  1822  being  added,  the  pursuer's  claim  down  to  this  period  is 
stated  at  L.10,  4s.  llfd.  This  sum  was  paid  at  Hamilton  on  the  11th  of  April  1823, 
and  discharged  by  the  pursuer  in  the  following  terms  : 

^^ Hamilton,  Wih  April  1823.  Received  from  Mr.  Thomas  Dykes,  writer  in  Hamilton, 
for  behoof  of  the  proprietors  of  Earnockmuir,  the  sum  of  L.10,  4s.  lljd.  sterling,  being 
payment  of  the  annexed  account,  hereby  discharged." 

(Signed)         "  David  Marshall." 

All  parties  relied  on  the  settlement  thus  concluded ;  and  Boyes'  trustees,  on  the 
faith  of  its  being  final,  entered  into  a  variety  of  transactions  with  Lord  Dundonald 
and  others.  During  the  following  years  till  1829  inclusive,  the  pursuer,  in  the  first 
instance,  paid  the  whole  stipend  exigible  from  his  lands,  and  as  regularly  as  he  did  so, 
he  obtained  repayment  from  the  defenders  of  the  augmented  stipend  for  which  they 
were  liable.  Previously  to  these  proceedings,  certain  actions  of  locality  affecting  these 
lands,  raised  in  1795  and  1814,  were  in  dependence,  the  result  of  which  was,  that 
a  certain  quantity  of  barley  was  thrown  as  augmented  stipend  on  Neilsland  and 
Bnmhouses;  and  for  repayment  and  relief  of  which,  with  interest  down  to  1813,  the 
pursuer  brought  this  action  against  the  defenders,  proceeding  under  the  clause  of 
peiaonal  warrandice  in  the  disposition  of  1723,  but  under  deduction  of  any  sums  paid  to 
acoount  which  the  defenders  might  instruct. 

The  pursuer  pleaded — (1.)  The  disposition  of  1723  contains  an  effectual  clause  of 
pereonal  warrandice,  under  which  the  defenders,  as  representing  the  granter  of  the 
obligations,  are  liable,  conjunctly  and  severally,  to  relieve  the  disponees,  and  their 
sncceasoTB,  of  all  future  augmentations  of  stipend,  beyond  the  specified  quantity  of  eight 
bolls  and  eight  pecks  of  meal  on  the  lands  of  Neilsland  and  Burnhouses  and  Sheriff- 
finlds.  (2.)  The  relief  in  which  the  defenders  are  liable  to  the  pursuer,  as  the  successor 
of  the  disponees,  extends  to  all  augmentation  on  the  lands  of  Neilsland  and  Burnhouses 
exceeding  the  quantity  of  seven  bolla  two  pecks  of  meal,  payable  as  his  proportion  of 
the  eight  bolls  and  eight  pecks  of  meal.  (3.)  The  defenders  are  liable,  conjunctly  and 
aeveraJly,  to  relieve  the  pursuer  of  the  augmentations  of  stipend  on  Neilsland  and  Bum- 
hoTKes,  on  the  localities  of  1795  and  1814,  and  to  make  payment  of  the  stipend,  at  the  fiar 
prices,  since  crop  and  year  1795,  until  crop  and  year  1828,  with  interest  as  [27]  libelled, 
under  deduction  of  all  sums  which  they  can  legally  instruct  to  have  been  paid  on 
accomit  or  in  part  of  it.  (4.)  The  defenders  are  liable,  and  they  ought  to  be  decerned, 
conjunctly  and  severally,  to  relieve  the  pursuer  of  the  said  augmented  stipend  since 
S.R.R.  J.  15 
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payable  for,  and  all  future  augmentations  on  the  lands  of  Neilsland  and  Bumhouses, 
beyond  the  proportion  of  seven  bolls  two  pecks  of  meal. 

The  Earl  of  Dundonald^Zeo^ferf — The  pursuer  is  not  entitled  to  obtain  decree,  in  terms 
of  the  two  first  conclusions  of  his  action,  for  repayment  of  certain  sums  of  augmented 
stipend,  said  to  be  chargeable  on  Neilsland  and  Bumhouses  from  1795  to  1828,  in 
respect  that,  (1.)  These  sums  are  not  proved  to  have  been  paid  by  the  pursuer;  (2.) 
The  accomit  of  them  is  prescribed ;  (3.)  The  sums  alleged  to  be  due  previous  to  the 
year  1823  have  been  discharged  by  the  pursuer  himself,  by  a  settlement  in  1822,  which 
he  has  not  brought  under  reduction,  or  stated  any  relevant  ground  of  opening  up. 

Boyes*  Trustees  ^Zeorfec? — (1.)  In  so  far  as  the  claims  of  the  pursuer  extend  to  a 
period  beyond  five  years  prior  to  the  date  of  the  present  action,  they  are  prescribed, 
under  the  statute  1669,  c.  9.  (2.)  The  settlements  and  discharges  which  passed 
between  the  pursuer  and  defenders,  on  the  21st  of  November  1822  and  11th  of  April 
1823,  while  unchallenged  in  a  competent  form,  afford  a  conclusive  defence  against  his 
claims  for  augmented  stipend  for  1822  and  the  preceding  years. 

"The  Lord   Ordinary  (18th  March  1836)  having   heard   parties'  procurators,  and 
considered  the  closed  record  and  process,  Finds,  that  by  the  disposition  of  the  lands  of 
Neilsland,  Sheriff-faulds  and  Burnhouses,  of    the  16th  of   October  1723,  Mrs.  Grixel 
Hamilton  or  Gilchrist,  the  disponer,  conveyed  those  lands  to  Mbs.  Margaret  Bryson  in 
liferent,  and  to  her  son  John  in  fee :  Finds,  that  in  the  year  1741,  part  of  those  lands, 
viz.  Neilsland  and  Burnhouses,  were   conveyed   by  the   said  John   Bryson  to  David 
Marshall,  the  father  and  author  of  the  pursuer :  Finds,  that  by  the  foresaid  disposition 
of  1723,  the  disponer,  Mrs.  Grizel  Hamilton  or  Gilchrist,  bound  herself  to  warrant  the 
lands  conveyed  against  all  subsequent  augmentations  of  stipend :  Finds  that  the  said 
Mrs.  Grizel  Hamilton  or  Gilchrist  is  now  represented  by  the  defenders  in  the  present 
action,  and  therefore,  that  the  said  defenders  are  subject  to  the  foresaid  obligation  of 
warrandice :  Therefore,  Finds  that  the  said  defenders  are  boimd  to  relieve  the  pursuer, 
the  proprietor  of  the  lands  of  Neilsland  and  Burnhouses,  in  all  time  coming,  of  all 
augmentations  of  stipend  beyond  seven  bolls  and  two  pecks  of  meal,  being  the  propor- 
tion of  stipend  applicable  to  the  said  lands  as  at  the  date  of  the  foresaid  disposition,  and 
to  that  extent  decerns  and  declares  in  terms  of  the  declaratory  conclusions  of  the  libel 
and  minute  of   restriction :    Quoad  ultrOy  and    in   regard    to    the  conclusions  of  the 
summons,  as   restricted   by  the   minute  for   certain  sums  of   money,  as  payments  of 
augmented  stipend  from  the  year  1795  to  1828  inclusive,  of  which  the  piirauer  seeks 
the  recovery  from  the  defenders,  in  virtue  of  the  said  obligation  of  warrandice.  Finds 
that  the  amount  of  the  relief  due  to  the  pursuer  for  the  payments  of  stipend  previously 
made  by  him,  was  ascertained   in   the   years  1822  and  1823,  and  then  paid  by  the 
defenders :  Finds  that  the  annual  amount  of  the  claim  so  ascertained  continued  to  be 
paid  by  the  defenders,  and  discharged  by  the  pursuer  in  a  series  of  consecutive  dis- 
charges now  in  process,  for  the  whole  years  down    to  crop  and   year  1828  inclusive, 
being  the  whole  years  libelled :  Therefore  assoilzies  the  defenders  from  those  conclu- 
sions of  the  libel,  being  the  whole   remaining  conclusions  to  which  the  libel  is  now 
restricted,  and  decerns,  reserving  to  the  pursuer  his  right  to  claim  from  the  defenders 
his  farther  relief,  in  the  event  of  his  being  obliged,  in  any  process  for  rectifying  or 
equalising  the  payments  of  the  different  heritors,  under  the  schemes  of  locality  then  in 
force,  to  pay  any  farther  sum  of  augmented  stipend  for  the  years  libelled  beyond  that 
which  he  has  hitherto  paid :  Finds  the  defenders  entitled  to  expenses,  and  allows  an 
account  thereof  to  be  given  in  and  to  be  taxed  by  the  auditor. 

"Note. — There  is  no  doubt  that  the  clause  of  warrandice  against  augmentation, 
contained  in  the  disposition  1723,  is  good  against  the  defenders.  Indeed,  whatever 
difficulties  the  defenders,  or  those  acting  for  them,  may  have  been  inclined  at  one  time 
to  start  on  this  point,  it  is  clear  their  liability  was  not  seriously  disputed  when  the 
present  action  was  commenced.  The  previous  negotiation  was  broken  off,  not  so  much 
on  the  defenders'  denial  of  their  personal  liability,  as  on  the  refusal  of  one  of  those 
parties  to  grant  real  security  for  the  performance  of  the  obligation.  At  all  events,  their 
liability  was  expressly  admitted  in  the  defences,  so  that  nearly  the  whole  of  this  prolix 
summons,  and  certainly  the  whole  of  the  very  voluminous  record,  relates  to  the  pursuer's 
claims  for  certain  sums  as  in  relief  of  the  augmented  stipend  paid  by  him  for  crops  from 
1795  to  1828  inclusive.  The  Lord  Ordinary  thinks  that  the  claims  so  made  cannot  be 
sustained.     In  the  years   1822  and  1823,  the  pursuer,  who  was  then  paying  stipend, 
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under  the  existing  schemes  of  locality,  on  his  lands  of  Neilsland,  Burnhouses,  and  Fair- 
hall,  entered  into  an  accounting  with  Mr.  Dykes,  acting  for  the  defenders,  in  which  the 
amount  of  the  relief  applicable  to  the  lands  of  Xeilsland  and  Burnliouses,  })eing  the 
lands  secured  by  the  wan-andice,  was  ascertained.  Tlie  arrears  of  the  relief  so  ascer- 
tained were  then  paid,  and  the  annual  amount  of  such  relief  for  each  successive  year 
continued  to  be  {)aid  until  1828  inclusive,  and  regular  discharges  were  granted  by  the 
pursuer,  in  so  far  then  as  regards  relief  of  payments  of  8tii)end  hitherto  made  l)y 
the  pursuer  for  these  years,  the  Lord  Onlinary  considers  the  discharges  to  be  con- 
clusive, and  he  sees  no  ground  for  allowing  the  pursuer  to  challenge  those  settlements 
on  the  statements,  certainly  not  very  clear  or  explicit,  as  made  in  the  record,  that  in 
estimating  the  comparative  amount  of  stipend  applicable  to  Neilsland  and  Burnhouses 
on  the  one  hand,  and  to  Fairhall  on  the  other,  he  had  underrated  the  amount  of  stipend 
properly  applicable  to  Neilsland  and  Burnhouses,  being  the  lands  covered  by  the 
warrandice.  Neither  does  the  Lord  Ordinary  think  that  the  pursuer's  right  to  make 
the  charge  is  at  all  supported  by  the  protest  taken  on  the  i)art  of  the  defenders,  in 
making  tiie  first  payments  in  1822,  that  it  should  not  infer  an  absolute  liability  to  the 
warrandice.  That  was  a  measure  of  precaution  on  their  part — a  very  useless  one,  as 
they  themselves  now  admit.  But  it  cannot  in  any  way  benefit  the  pursuer,  or  take  oif 
the  effect  of  his  deliberate  discharges  of  the  sums  asked,  as  in  full  of  all  his  demands  of 
relief  for  the  stipend  which  he  had  paid.  It  is  true,  if  the  jmrsuer  shall  be  called  ui)on, 
io  any  proceedings  for  equalising  among  the  heritors  the  jmyraents  hitlierto  made  under 
the  interim  schemes,  to  pay  more  than  he  has  hitherto  done  for  the  years  in  question, 
he  may  to  that  extent  seek  relief  from  the  defenders.  But  no  such  additional  payments 
are  averred  in  the  record ;  and,  therefore,  it  is  quite  enough  to  reserve  it.  Upon  the 
grounds  already  stated,  the  Lord  Onlinary  thinks  that  the  whole  of  these  proceedings 
were  unnecessary,  and  he  therefore  considers  the  defenders  to  be  entitled  to  expenses." 

The  pursuer  reclaimed  against  the  first,  second,  and  third  findings  in  the  Lord 
Ordinary's  judgment,  and  further,  in  so  far  as  the  defenders  were  assoilzied,  with 
expenses. 

Dean  of  Faculty^  for  reclaimer. — Tlie  receipts  granted  by  the  [)ursuer  do  not  import 
a  discharge  out  and  out  for  augmented  stipend  applicable  to  a  period  previous  to  their 
date,  and  in  explanation  he  stated,  with  regard  to  the  L.84  paid  in  1822,  that  it  was 
received  by  him,  under  protest,  to  account  of  what  might  ultimately  fall  on  his  lands, 
through  the  two  processes  of  augmentation  then  in  dependence.  At  all  events,  there 
was  an  error  in  supposing  that  he  received  the  L.84  as  in  full ;  for  the  {mrty  who  paid 
the  sum  miscalculated  [28]  the  payment,  in  respect  the  amount  of  augmentation  was 
stated  according  to  the  value  of  the  lands  in  the  cess-books,  and  not  calculated  according 
to  the  proven  rental  of  the  lands  in  the  locality.  Besides,  the  rate  and  amount  of  relief, 
as  due  by  the  schemes  existing,  were  understated. 

Lord  Balgrofy, — I  am  of  opinion  that  the  receipts  founded  on  by  the  defenders 
ewmot  bar  \is  from  opening  up  the  transaction,  if  there  were  any  mistake,  as  is  repre- 
sented to  us  now. 

Lord  Gillies. — If  there  had  been  any  final  settlement  spoken  to  })y  the  receipts  as 
between  the  parties,  of  all  claims  competent  for  augmented  stipend,  there  would  have 
heen  no  question  that  the  Lord  Ordinary  would  have  been  right.  But  the  nature  of  the 
receipts  do  not  import  a  final  settlement.  They  only  say,  "  being  payment  of  augmenta- 
tion of  stipend,"  and  interest  due  to  me  by  the  proprietors  of  Earnockmuir.  Now,  can 
^t  har  inquiry  ? 

Lord  Mitckenzie. — I  am  of  opinion  we  cannot  take  them  as  a  final  settlement. 

Lord  JPr&sident  concurred. 

The  Court  accordingly 

"  Adhere,  and  affirm  the  first  five  findings  contained  in  the  interlocutor  reclaimed 
against :  quoad  ultra,  recal  the  said  interlocutor,  and  find  that  the  series  of  receipts  and 
discharges  down  to  crop  and  year  1828,  do  not  import  a  final  settlement  of  the  claim  of 
relief;  and  remit  to  the  Lord  Ordinary  to  reconsider  the  case,  and  hear  parties,  and 
decide  as  shall  be  just ;  reserving  all  questions  of  expenses." 
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No.  56.  IX.  Jurist  102.     1  Dec.  1836.     1st  Div. 

Mrs.  Janet  M*Allister,  Petitioner. — Robert  Horn, 

Curator  Bonis. — A  curator  bonis  appointed  by  the  Court  to  a  party  declared  by  an 
inquest  to  be  ^Hncompos  mentis,  prodigitSy  etfuriosusJ* 

The  petitioner  presented  an  ap]>licAtion  for  the  appointment  of  a  curator  Inmis  to 
Hector  Kennedy.  He  had  j)reviously,  by  a  verdict  of  an  inquest  (held  before  the 
Sheriff-Substitute  of  Lanarkshire),  7th  October  1836,  been  declared  to  be  "incomim 
inentisy  protUgusj  et  furiosus." 

[103]  When  this  petition  appeared  first  in  the  single  bills  for  intimation,  the  Lord 
President  remarked,  that  the  heir-at-law  had  a  right  to  take  out  a  tutory-dative,  and  to 
assume  the  charge.  On  moving  the  application  of  this  date,  the  petition  was  sustained 
without  discussion. 

Lord  President  absent. 

Authorities  in  support. — Fullarton,  15th  Nov.  1776;  Br.  Sup.  V.,  443.  Brycer. 
Graham,  Jan.  25,  1828 ;  6  Sh.,  425.  July  23,  1828,  3  W.  and  Sh.,  323.  M*Allist^r, 
reported  in  Note,  p.  440,  Vol.  VI.,  Sh.,  June  7,  1798.  Bell's  l^inciples,  sect.  2109. 
Jackson,  June  19,  1835;  10  Sh.,  961.     Dalrymple,  June  25,  1836. 


No.  99.  IX.  Jurist  163.     20  Dec.  1836.     Ist  Div.— Lord  Corehouse. 

John  Campbell,  Baiser. — Dean  of  Faculty  {Hope),  Anderson, 

Dame  Sarah  Anstruther  and  Others,  Claimants. — Forsyth,  Dingwall, 

Heir  and  Executor — Grass  Farm — Com  Farm, — In  a  competition  between  heir  and 
executor  for  the  rents  of  the  farms  on  a  landed  estate,  the  criterion  for  judging 
whether  the  farms  are  to  be  held  to  be  grass  or  com  farms,  is  the  source  from  which 
the  profits  are  chiefly  derived. 

The  late  Sir  Robert  Anstruther,  of  Balcaskie,  Bart.,  died  on  2d  August  1818.  He 
had  been  married  to  the  I.Ady  Janet  Erskine,  but  she  predeceased  her  husband,  leaving 
a  family,  of  which  a  son,  Brigadier-General  Robert  Anstruther,  and  two  other  children, 
also  predeceased  their  father.  A  surviving  daughter,  Mrs.  Campbell,  was  one  of  the 
claimants  in  this  process  of  multipleiwiniling.  The  father  executed  a  tnist-deed  of  his 
whole  property,  heritable  and  moveable,  in  favour  of  Mr.  Campbell  of  Stonefield,  the 
present  pursuer.  The  heritable  property  was  by  that  deed  given  to  Sir  Ralph 
Anstruther,  the  truster's  grandson,  and  eldest  son  of  Brigadier-General  Anstruther. 
The  moveable  succession,  as  there  was  no  widow,  was  divided  into  two  i)art8 :  one  of 
which,  as  legitim,  belonged  to  the  children.  Under  the  trust-deed,  Mr.  Campbell  for  a 
course  of  years  intromitted  with  the  rents  of  the  heritable  property  (situated  in  Caith- 
ness), as  the  guardian  of  the  heir :  He  also  intromitted  with  the  whole  moveable  pro- 
perty left  by  the  truster ;  and  lie  afterwards  instituted  in  the  Court  of  Session  this 
process  of  accounting,  in  order  that  the  various  claims  upon  the  moveable  property 
might  be  discussed.  Of  these  the  most  important  were, — the  claims  for  legitim  due  to 
the  children  or  their  representatives.  The  record  was  closed,  and  a  judgment  on  some 
of  the  points  under  discussion  was  given  by  the  Lord  Ordinary,  after  wliich  the  case 
was  remitted  to  Mr.  H.  Ivory,  accountant,  to  examine  the  accounts  of  the  raiser,  with  a 
view  to  ascertain  the  amount  of  the  fund  divisible  as  legitim,  and  the  shares  of  the 
claimants.  He  acconlingly  reported,  when  various  objections  were  taken  by  the  parties; 
and  one  of  those  wliich  came  into  Court  on  a  reclaiming  note  from  the  Lord  Onlinarv's 
decision,  deserves  notice,  as  affording  a  rule  for  determining  what  farms  are  to  be  con- 
sidered as  grass,  and  what  as  corn  farms,  in  questions  in  regard  to  the  division  of  rents 
between  an  heir  and  executor.  It  apj^eared  that  Sir  Robert  Anstruther  survived 
Whitsunday  1818,  and  it  was  admitted  that  the  rents  of  the  first  half  of  crop  1818  be- 
longed to  the  executry,  but  it  was  disputed  whether  the  rents  falling  due  at  particular 
terms  were  in  reaUty  due  for  that  crop. 
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On  the  part  of  the  elaimants,  it  was  argued,  tliat  the  term  of  entry  being  in  most 
instances  at  Whitsunday,  and  as  possession  also  i-an  from  Whitsunday  to  Whitsunday, 
the  farms  must  be  held  to  be  grass  or  pasture  farms ;  and  that,  in  tliis  manner,  the  rents 
payable  at  Candlemas  and  Lammas  1818,  being  for  possession  from  Whitsunday  1817  to 
Whitsunday  1818,  must  have  been  due  for  the  grass  crop  of  1817,  and  the  corn  crop  of 
1818;  and  those  payable  at  Candlemas  and  Lammas  1819,  must,  in  like  manner,  have 
been  due  for  the  grass  crop  of  1818,  and  the  corn  crop  of  1819.  While,  on  tlie  other 
hand,  the  rents  payable  at  Lammas  1818,  and  Candlemas  1819,  so  far  as  arising  from 
grass  farms,  being  in  this  view  due  for  the  last  half  of  the  grass  crop  of  1817,  and  the 
first  half  of  the  grass  crop  of  1818,  would,  of  course,  belong  to  the  executry,  and  a 
elaim  was  accordingly  made,  that  an  addition  to  that  extent  should  be  made  to  the  sum 
given  credit  for  in  the  report. 

It  was  on  the  other  hand  maintained,  on  the  part  of  the  trustee,  that  Whitsunday 
was  the  usual  term  of  entry  in  Caithness,  even  to  corn  farms ;  and  that,  in  the  present 
instance,  the  whole  were  in  reaUty  com  farms.  The  rents  t)ayable  at  Lammas  1818, 
and  Candlemas  1819,  which  were  thus  due  for  the  second  half  of  the  crop  of  1818,  and 
first  half  of  the  crop  of  1819,  and  which  became  exigible  only  after  Sir  Robert 
Anstnither's  death,  coidd  not,  it  was  alleged,  form  part  of  the  executry.  The  question 
between  the  parties,  therefore,  came  to  be,  and  to  depend  on  this,  whether  the  farms 
were  to  be  held  as  grass  or  com  farms. 

Many  of  the  tacks  and  old  rentals,  and  accoimts  for  the  property,  had  been  produced 
to  the  accountant,  but  neither  these,  nor  the  more  recent  tacks  or  rentals,  afforded  any 
very  direct  evidence  on  the  question. 

The  accountant  had  made  up  his  account  between  the  parties,  on  the  principle  that 
the  farms  were  com  and  not  grass  farms.  In  his  remarks  appended  to  the  report,  he 
stated,  that  if  it  should  be  held,  conformably  to  the  argument  in  the  case  of  Campbells 
against  CampbeU,  11th  June  1745,  Die.  p.  15,908,  that  where  any  victual,  however 
little,  is  paid  as  rent,  the  farm  is  to  be  accounted  a  corn  farm,  then  the  inference  drawn 
from  the  mere  fact  of  the  entry  being  at  Whitsimday,  is  completely  obviated ;  for  the 
entry  to  several  of  the  farms  paying  a  victual  rent  was  at  that  term,  and  several  other 
famia,  which  now  pay  their  rent  in  money,  formerly  paid  it  in  victual.  It  farther 
appeued  to  the  accountant,  that,  in  the  present  case,  no  weight  could  be  attached  to  the 
mere  fact  of  the  term  of  entry  being  at  Whitsunday,  or  of  the  rents  being  payable  for 
the  farm  from  Whitsomday  to  Whitsunday,  as  affording  any  proof  of  the  farms  being 
grass  farms.  On  the  contrary,  there  seemed  to  him  to  be  no  marked  difference  between 
those  farms  which  were  admitted  to  be  corn  farms,  and  the  others ;  and  the  presump- 
tion, therefore,  rather  was,  that  all  of  them  were  truly  com  farms.  [164]  In  evidence 
of  what  the  accountant  stated,  he  referred  to  a  rental  subjoined  to  his  report,  and  to  a 
report  on  the  state  of  the  whole  of  the  Caithness  property  belonging  to  Sir  Ralph 
Afistauther,  which  was  made  up  by  Mr.  George  Robertson,  the  accoimtant,  in  1827,  and 
which  exhibited  the  extent  of  arable  ground  and  pasture,  and  the  relative  value  of  each 
on  the  different  farms.  The  accountant  considered  the  following  general  remarks,  made 
hj  Mr.  Robertson,  in  regard  to  the  extent  of  the  farms,  the  nature  of  the  crops,  and  the 
kind  of  cultivation  usually  adopted,  as  strongly  corroborative  of  the  opinion  which  he 
entertained  as  to  the  particular  class  to  which  t^e  farms  belonged  : 

"  The  farma  are  generally  small,  varying  in  size  from  5  to  60  acres  of  arable  land, 
only  a  very  small  number  exceeding  that  extent.  There  is  usually  a  considerable 
quantity  of  pasture  or  uncultivated  land  in  each  possession,  but  this  is  of  little  value,  a 
great  deal  of  it  having  been  cast  up  and  carried  off  for  divot  and  muck  feal.  The 
herbage  it  produces  is  usually  a  coarse  benty  grass.  The  crops  cultivated  are  oats  and 
hear  or  bi^ :  little  wheat  or  barley  is  sown,  and  when  sown,  seldom  comes  to  maturity." 
"He  rotation  usually  followed  is  oats,  barley — and  oats,  barley  in  succession.  This 
has  been  the  course  followed  on  the  best  or  infield  fanns  from  time  immemorial.  A  rig 
of  potatoes  is  usually  planted  for  the  use  of  the  family,  but  few  turnip  are  raised,  and 
as  little  red  clover  or  sown  grass.  The  cattle  are  usually  grazed  during  the  summer 
wason  on  the  pasture  or  waste  land  of  the  possession,  or  upon  the  moor  or  mosses  con- 
tiguous, which  are  usually  common  to  all  the  adjacent  farms." 

The  accountant  stated,  that  it  had  been  objected  by  the  defenders,  that  any  state- 
ment contained  in  Mr.  Robertson's  report,  which  is  dated  only  in  1827,  could  not  be 
depended  on  in  a  question  regarding  the  state  of  the  property  in  1818.     But  the 
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accountant  was  not  disposed  to  place  much  weight  on  this  objection,  as  the  greater 
number  of  the  farms  of  those  even  which  paid  victual  rents,  were  possessed  for  a  long 
time  previously  either  to  1818  or  1827,  without  any  lease,  and  merely  from  year  to 
year,  so  that  it  was  scarcely  to  be  presumed  that  any  material  alteration  could  have 
been  made  on  the  kind  of  cultivation  in  the  interval  between  these  dates ;  considering 
the  kind  of  farms  and  description  of  tenants,  there  coidd  be  little  doubt  that  the  same 
system  of  management  and  cropping,  as  was  described  in  Mr.  Robertson's  report,  had 
been  previously  in  use  for  a  very  long  period ;  at  all  events,  there  was  nothing  to  show 
that,  during  the  above-mentioned  interval,  the  tenants  had  converted  their  farms  from 
grass  into  corn  farms. 

The  claimants  objected  to  the  accountant  giving  credit,  in  conformity  with  his 
opinion,  to  Sir  Robert  Anstruther's  trustee  for  the  amount  of  L.1013,  lis.  7d.,  on 
account  of  the  rents  of  the  Caithness  estates.  They  objected  to  his  deducting  from  the 
executry  fund,  by  this  article,  the  rents  of  the  estates  payable  at  Lammas  1818  and 
Candlemas  1819 ;  and  they  maintained,  that  most  of  the  farms  on  the  estates,  with 
reference  to  the  payment  and  division  of  rents,  ought  to  have  been  dealt  with  by  the 
accountant  in  making  up  his  report,  on  the  footing  of  their  being  grass  or  pasture  farms, 
and  not  corn  farms. 

On  11th  Jidy  1835,  the  Lord  Oixiinary  pronounced  an  interlocutor;  and  in  respect 
parties  are  at  issue  on  the  fact,  whether  certain  farms  mentioned  in  the  objections  are 
grass  or  corn  farms,  which  may  affect  the  division  of  the  rents  between  the  heir  and 
executor,  of  consent  remitted  to  James  Traill,  Esq.,  late  Sheriff  of  Caithness-shire,  to 
inquire  into  the  matter,  and  to  report  to  the  Lord  Ordinary  by  the  third  sederunt-day  in 
November  next.  The  reclaiming  notes  for  both  parties  were  advised  by  the  Inner 
House  on  10th  March  1836,  when  the  Lords  adliered  to  the  interlocutor  reclaimed 
against,  in  so  far  as  regards  the  remit  to  James  Traill,  Esq.,  late  Sheriff  of  Caithness. 

Afterwards,  a  report  was  presented  to  the  Court  by  Mr.  Traill ;  and  on  3l8t  May 
1836,  the  Lords  remitted  to  the  accountant  to  reconsider  the  case,  who  then  reported, 
with  respect  to  the  farms  considered  grass  ones,  that  the  half-year's  rent  due  at  Lammas 
1818,  payable  for  the  last  half  of  the  grass  crop  of  1817,  and  the  half-year's  rent  due  at 
Candlemas  1819  for  the  first  half  of  the  grass  crop  of  1818,  would  fall  to  be  added  to 
the  executry. 

The  report  by  Mr.  Traill  is  as  follows  : 

"  In  obedience  to  the  above  appointment,  I  have  minutely  inquired  into  the  tenures 
by  which  the  estates  of  the  late  Sir  R.  Anstruther,  in  the  county  of  Caithness,  were 
held  at  the  time  of  his  death,  and  from  the  result  of  that  inquiry,  together  with  the 
personal  knowledge  I  have  of  the  state  of  the  property,  I  may  state  generally,  that  the 
estates  of  Wattin  and  Dun,  containing  the  whole  of  Sir  Robert's  lands  situated  in  the 
parish  of  Wattin,  are,  with  the  exception  of  Flex,  Scorryclett,  Badlibster,  Achahbster, 
Bolanglo,  Strathbeg,  and  Halsery,  to  be  considered  as  com  farms ;  by  which  I  mean  to 
say  that  grain  is  their  chief  produce,  and  may  fairly  be  said  to  be  the  source  from  which 
the  rents  are  paid,  and  the  farmers'  profit  drawn.  Li  one  or  two  of  them  a  dairy  stock 
is  kept,  but  in  general  the  grass  is  barely  sufiicient  for  the  support  of  the  farming  stock, 
and  the  supply  of  the  tenants'  families  with  milk.  A  detailed  examination  might 
furnish  small  shades  of  difference,  but  this  would  involve  a  critical  investigation  into 
the  state  of  each  farm. 

"  The  excepted  farms  are  partly  arable  and  partly  pasture  grounds,  varying  also  a 
good  deal  in  the  proportions  of  each  ;  but  assimiing  a  principle  similar  to  what  has  been 
adopted  in  the  former  case,  namely,  the  source  from  whence  the  profits  chiefly  arise, 
these  are  to  be  considered  as  grass  farms,  at  least  to  the  extent  of  two-thirds  or  three- 
fourths  of  the  rent.  And  the  same  may  be  said  of  the  whole  lands  and  estate  of 
Braemore,  where  the  grazings  are  extensive  and  profitable,  and  the  cultivation  confined 
to  small  portions  of  land,  the  produce  whereof  is  barely  sufficient  for  the  support  of  the 
inhabitants." 

The  Court  decided  in  favour  of  the  claim  of  the  executor,  in  terms  of  the  accountant's 
report,  and  remitted  to  the  Lord  Ordinary  for  further  procedure. 
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No.  118.  IX.  Jurist  203.     19  Jan.  1837.     1st  Div. 

James  Forbes,  Pursuer. 

The  Eight  Hob.  Benjamin  Dunbar  Lord  Duffus  and  the  Hon.  Robert 

Dunbar,  Defenders. — T.  Maitland. 

Arhitraiion — Submission — Power  to  Refei' — Reference — Counsel — Agent  and  Client — 
Process, — ^The  counsel  for  a  pursuer  (on  the  poors'  roll)  and  the  counsel  for  the 
defender,  having,  by  a  joint  minute,  agreed  to  refer  the  process  to  a  judicial  referee, 
and  the  pursuer  afterwards  refused  to  be  bound  by  the  reference,  though  his  counsel 
and  agent  stated  that  it  was  entered  into  with  his  consent  and  approbation ;  and  the 
Lord  Ordinary,  by  interlocutor  which  became  final,  had  interponed  his  authority 
thereto — Circumstances  in  which  held,  that  the  reference  by  the  counsel  was  binding 
on  the  client.     Opinion  expressed,  that  it  could  not  be  impugned  except  by  reduction. 

The  pursuer  was,  in  June  1834,  admitted  to  the  benefit  of  the  poors*  roll,  and 
several  actions  which  he  had  instituted  against  the  defenders,  were  at  the  same  time 
lemitted  to  the  counsel  and  agents  for  the  poor.  The  cases  were  found  to  be  in  a  very 
involved  state,  and,  in  consequence,  the  pursuer's  counsel  and  agent  in  the  poors'  roll 
advised  a  judicial  reference.  The  pursuer  agreed  thereto,  and,  as  his  counsel  and  agent 
stated,  he,  in  their  presence,  gave  his  consent  to  refer  the  matter  to  Mr.  John  Shaw 
Stewart,  or  any  gentleman  they  might  approve  of.  A  minute  was  accordingly  signed  by 
the  pursuer  and  defenders'  counsel,  referring  the  matter  to  Mr.  Stewart ;  and  the  Lord 
Ordinary  thereafter,  on  4th  June  1835,  by  an  interlocutor  which  became  final,  interponed 
his  authority  thereto,  and  remitted  to  the  referee. 

Thereafter,  at  some  considerable  distance  of  time,  the  pursuer  stated  that  he  had  not 
authorised  the  minute  of  reference,  and  would  not  abide  by  it :  in  consequence  of  which 
his  counsel  and  agent  represented  the  circumstances  to  the  Court  by  an  incidental 
petition:  on  advising  which,  on  11th  December  1835,  the  Court  intimated  verbally, 
that  the  counsel  and  agents  were  at  liberty  to  throw  up  the  case.  They  accordingly 
withdrew,  intimating  the  same  to  the  referee.  The  agent  who  had  acted  for  the  pursuer 
in  the  poors'  roll,  and  who,  in  the  above  circimistances,  refused  longer  to  act,  being 
thereafter  threatened  with  caption  to  return  the  processes  sent  to  the  referee,  craved  the 
referee  to  transmit  them  to  the  clerk.  In  answer  to  this  request,  the  referee  intimated 
that  he  declined  to  do  so,  as  he  imderstood  that  the  counsel  and  agent  had  refused 
longer  to  act,  and  that  the  pursuer  had  employed  another  agent.  A  petition  was  accord- 
ingly presented  by  the  agent  to  the  Court,  who,  on  13th  February  1836,  recalled  the 
appointment  of  the  counsel  and  agent  to  the  pursuer  in  the  poors'  roll,  and  ordained  the 
process  to  be  delivered  to  the  clerk  of  Court;  but  in  respect  of  the  alleged  judicial 
reference,  not  to  be  lent  out  to  the  said  James  Forbes,  or  any  agent  for  him,  Avithout 
the  leave  of  the  Lord  Ordinary.  The  Lord  Ordinary,  on  the  pursuer's  statement,  that 
he  was  not  then  on  the  poors'  roll,  permitted  the  clerk  to  lend  out  the  processes  to  the 
pursuer's  agent ;  and  thereafter,  on  the  motion  of  the  defenders  to  have  tlie  processes 
transmitted  to  the  judicial  referee,  he,  on  8th  March  1836,  ordered  that  to  be  done. 

Against  this  interlocutor  the  pursuer  reclaimed,  praying  the  Court  to  find  that  the 
judicial  reference  was  not  authorised  or  homologated  by  him,  and  was  therefore  not 
binding ;  and  to  remit  to  the  Lord  Ordinary. 

At  advising  of  this  date  (25th  November  1836), 

The  Court  considered  that,  supposing  the  pursuer's  statement  to  be  correct,  he  gave 
his  consent  to  the  reference  contingently,  and  that  the  fact  of  the  Lord  Ordinary's  inter- 
locutor interponing  authority  to  the  reference  became  a  bar  to  finding  the  reference  not 
bmding :  intimating  an  opinion,  that  a  reclaiming  note  was  not  the  competent  method 
of  disposing  of  the  question,  and  that  it  would  be  proper  to  supersede  consideration  for 
some  time  (third  sederunt-day  in  January  next)  to  allow  the  pursuer  to  bring  a  reduction. 
At  advising  of  this  date,  it  was  stated  that  no  reduction  had  been  brought. 

Lord  President, — It  has  been  settled  that  a  reference  by  the  coimsel  binds  the 
clients. 

The  Court  refused  the  note,  in  respect  no  reduction  was  brought* 
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No.  149.  IX.  Jurist  258.     7  Feb.  1837.     1st  Div.— Lord  FuUerton. 

Edward  Eailton,  Advocator,  and  Egbert  Pullman  and  Mandatory, 
Compearers. — Bean  of  Faculty  (Hope),  Paterson, 

Alexander  Gray,  Respondent. — Penney. 

Mandate,  Recal  of — Bona  Fides — Concealment — Bill  of  Exchange — Diligence.— \. 
granted  a  mandate  to  B.,  authorising  him  to  put  a  dishonoured  bill  into  the  hands  of 
an  agent,  on  wliich  to  do  diligence ;  and  B.  put  it  into  the  hands  of  an  agent,  C,  and 
diligence  was  accordingly  proceeded  with ;  and  the  debtor  thereafter  offered  a  com- 
position, to  which  A.  acceded,  and  received  composition-bills  on  his  whole  debt, 
including  the  bill  in  question,  but  the  composition  arrangement  was  frustrated  by  the 
bankrupt  absconding ;  and  C.  meantime  used  further  diligence  on  the  bill ;  and  A., 
on  the  representation  of  a  creditor,  who  was  empowered  by  a  meeting  of  creditors  to 
take  joint  measures,  granted  him  a  mandate  to  act  for  his  interest,  indorsing  an 
account  of  his  whole  debt ;  but  the  creditor  did  not  explain  to  A.  the  steps  taken  by 
C,  who  had  attached  some  property  of  the  bankrupt,  which  extinguished  the  greater 
part  of  the  bill — Held  in  the  circumstances,  (1.)  that  C.  had  fuU  authority,  by 
holding  the  bill,  to  use  diligence  thereon :  (2.)  That  the  first  mandate  was  not 
competently  recalled  by  the  subsequent  one ;  and,  (3.)  A  petition  for  interdict, 
presented  to  the  Sheriff  against  the  first  mandatory's  diligence  on  the  bill,  which  was 
sustained  by  the  Sheriff,  imanimously  dismissed  by  the  Court. 

Mr.  Pullman  of  West  Soho,  London,  on  30th  July  1832,  transmitted  a  promissory- 
note  for  L.102,  lOs.,  dishonoured  by  Jacques  of  Glasgow,  to  Mr.  D.  McNeill,  merchant 
there,  at  the  same  time  instructing  him  by  letter  to  give  it  to  some  respectable  "  man  in 
the  law  to  do  immediate  diligence."  The  note  was  accordingly  put  by  McNeill  into  the 
hands  of  Edward  Railton,  writer  there,  who,  after  protest  in  common  form,  gave  Jacques 
a  charge  of  payment.  Jacques  failed  to  pay,  and  called  a  meeting  of  creditors  through 
his  agent,  Muir,  now  deceased,  who  intimated  the  meeting  to  Pullman.  Jacques  offered 
a  composition ;  and,  with  the  view  of  facilitating  that  arrangement,  Pullman,  like  other 
creditors,  accepted  biUs  for  composition  on  debts  due  by  Jacques  to  him,  amounting  in 
whole  to  L.229.  The  composition  arrangement  was  however  terminated  abruptly  by 
Jacques  absconding  to  America.  At  a  meeting  subsequent  to  that  event,  certain  of  the 
creditoi's  agreed  that  Jacques  should  be  rendered  bankrupt  on  a  bill  of  one  Gray,  a 
creditor,  to  whom  they  agreed  to  assign  their  grounds  of  debt,  and  that  separate  measures 
should  be  abandoned  by  the  creditors.  This  meeting  was  not  attended  by  anyone  on 
behalf  of  Pullman,  and  Kailton  proceeded  to  enforce  the  diligence  on  the  note  by 
poinding  the  shop  goods  of  Jacques ;  and  the  Sheriff  authorised  the  effects  to  be  sold  in 
terms  of  law.  Meantime,  without  addressing  Railton  or  M*Neill,  who  were  known  to 
be  acting  under  Pullman's  authority,  Muir,  the  agent  of  Jacques,  intimated  the  result  of 
the  above  meeting  directly  to  PuUmsui  himself,  representing  that  his  accession  to  the 
measures  of  the  other  creditors  was  necessary  to  prevent  the  estate  from  being 
dilapidated.  Pullman  was,  however,  not  yet  informed  that  Railton  had  succeeded  in 
recovering  a  sum  of  L.86,  5s.  imder  the  poinding;  and  beheving,  after  Muir's  letter, 
that,  to  recover  even  a  small  sum,  his  concurrence  was  necessary,  he  sent  Mr.  Muir  a 
mandate  on  14:th  February  1833 — conform  to  a  copy  transmitted  by  that  party- 
empowering  Mr.  Gray  to  recover  the  sum  of  L.229,  being  the  whole  amount  of  Jacques' 
debt  to  him.  This  mandate,  dated  14th  February  1833,  neither  Gray  nor  Muir 
intimated  to  Railton. 

Gray,  in  virtue  of  this  second  mandate,  obtained  a  decree  in  absence  against  Jacques 
for  the  L.229 ;  and  of  this  procedure  Railton  wa^  ignorant.  He,  on  the  other  hand, 
poinded  the  household  furniture  for  the  balance  of  the  debt  in  the  promissory-note,  on 
which  the  Sheriff  granted  warrant  of  sale,  which  was  duly  advertised.  Muir,  acting  for 
Gray,  then  for  the  first  time  intimated  that  Pullman  had  granted  the  mandate  to  Gray, 
and  thereafter  protested  against  Railton  proceeding  with  the  second  poinding ;  and  tliese 
measures  were  followed  up  by  presenting  a  petition  for  interdict  against  the  second 
poinding,  craving  the  Sheriff  to  find  that  the  promissory-note  in  question  was  settled  by 
the  composition-bills  received  by  Pullman,  and  that  he  had  made  over  his  account  and 
composition-bills  against  Jacques  to  Gray. 
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Pullman  being  by  this  time  aware  of  the  whole  procedure,  stated  that  he  had 
granted  the  mandate  to  Gray  on  an  erroneous  belief,  and  he  accordingly  recalled  it,  and 
requested  Kailton  to  continue  to  attend  to  his  interest.  The  Sheriff^  however,  granted 
the  interdict,  and  found  that  neither  PuUman  nor  Railton  had  right  to  follow  up  the 
diligence  on  the  promissory-note  after  the  second  mandate. 

This  statement  was  at  variance  with  that  of  the  re-  [269]  -spondent,  who  denied 

that  Kailton — who  stated  in  the  diligence  on  the  bill,  that  he  held  a  mandate  from 

Pallman, — ^had  such  authority  even  from  McNeill.     McNeill  had  attended  the  meeting 

of  creditors  when  the  composition  arrangement,  to  which  Pullman  himself  had  acceded, 

was  brought  about,  and  had  accepted  composition-bills  on  the  amount  of  his  debt.     At 

that  time,  the  party  acting  in  the  composition  arrangement  had  neglected  to  get  up  the 

bill  for  L.102.     A  circular  letter,  containing  the  resolution  of  the  subsequent  meeting 

of  creditors,  where  it  was  agreed  that  Jacques  should  be  made  bcmkrupt  on  a  bill  of 

Gray's,  to  prevent  preferences,  and  that  separate  measures  should  be  prevented,  and 

joint  measures  adopted,  was  sent  both  to  McNeill  and  Pullman.     Appended  to  the 

circular  was  a  copy  of  a  mandate  to  be  signed  by  Pullman,  should  he  agree  to  that 

resolution  of  the  creditors.     The  mandate  was  to  enable  Gray  to  proceed,  in  terms  of  the 

resolution  of  creditors,  with  joint  measures.     Pullman,  satisfied  of  the  propriety  of 

imanimity  among  the  creditors  and  joint  measures,  signed  the  mandate,  and  stated  the 

amount  of  his  debt  to  be  L.229,  which  he  indorsed  accordingly  to  Gray.     This  circular, 

it  was  stated,  was  sent  directly  to  Pullman,  as  McNeill  declined  the  responsibility 

himself  of  undertaking  for  Pullman.     In  terms  of  the  mandate.  Gray  constituted  this 

particular  debt  against  Jacques,  as  well  as  several  other  similar  claims  for  behoof  of  the 

acceding  creditors.     It  was  in  this  state  of  matters  that  the  procedure  before   the 

Sheriff,  and  the  recal  of  the  second  mandate  to  Gray,  occurred ;  but  the  respondent 

denied  that  Railton  had  any  competent  authority  to  proceed  with  diligence  on  the  bill,  and 

it  was  only  after  the  process  of  interdict  commenced  that  such  authority  was  attempted 

to  be  given. 

Kailton,  by  advocation,  brought  up  the  above  finding  of  the  Sheriff,  when  Pullman 
and  mandatory  compeared,  and  the  Court,  after  a  debate,  allowed  a  new  record  to  be 
made  up  between  the  parties  and  the  compearers,  Pullman  and  mandatory.  They 
pleaded — (1.)  In  consequence  of  the  non-accession  of  all  the  creditors,  or  at  least  by 
the  flight  of  Jacques,  and  his  failure  to  provide  for  the  composition,  the  original 
promissory-note  was  revived  along  with  the  diligence  for  its  payment.  (2.)  It  was 
impHed  in  the  resolution  to  adopt  joint  measures,  that  all  the  creditors  should  concur, 
and,  failing  such  concurrence,  that  the  creditors  were  to  be  at  liberty  to  proceed  with 
separate  diligence ;  consequently,  as  each  concurrence  was  not  obtained,  the  respondent 
had  no  right  to  use  or  found  upon  the  account,  or  to  interrupt  Mr.  Pullman's 
diligence.  (3.)  The  indorsation  of  the  debt,  and  mandate  to  Gray  to  pursue,  contained 
in  the  account  due  to  Mr.  Pullman,  were  gratuitous  and  revocable.  (4.)  The  indorsation 
and  mandate  having  been  obtained  by  improper  concealment  and  misrepresentation  on 
the  part  of  the  respondent  and  the  creditors  whom  he  represents,  or  at  least  of  the 
agent  who  acted  for  them,  the  respondent  and  those  creditors  are  not  entitled  to  plead 
their  interest,  or  a  joint  interest  in  bar  of  Mr.  Pullman's  right  to  revoke. 

The  respondent  pleaded — (1.)  The  compearer,  Pullman,  having  acceded  to  the  joint 
measures  proposed  by  the  creditors  of  Jacques,  and  to  the  trust  constituted  for  this 
purpose  in  the  person  of  the  respondent.  Gray;  and  having,  on  the  faith  of  this 
accession,  induced  the  other  creditors  to  refrain  from  prosecuting  diligence,  was  not 
afterwards  entitled  to  retract  his  accession  and  to  pursue  separate  measures  to  the  pre- 
judice of  the  other  creditors ;  and  on  this  ground,  the  poinding  in  question,  even  had 
it  been  expressly  authorised  by  him,  was  illegal  and  imwarrantable,  and  ought  to  have 
been  interdicted :  Further,  the  poinding  was  one  which  wm  prosecuted  without  any 
authority  whatever  from  Mr.  Pullman,  and  illegally  by  KaUton,  in  the  pretended 
character  of  his  mandatory ;  and  on  this  ground  also  it  fell  to  be  interdicted  at  the 
instance  of  the  respondent,  Mr.  Gray,  as  the  true  mandatory  of  Mr.  Pullman,  by  a 
mandate  granted  as  part  of  an  onerous  transaction.  (2.)  The  poinding  having  been 
entirely  inept  at  the  date  of  the  petition  for  interdict,  could  not  be  rendered  valid  by 
any  ex  post  facto  authority  concocted  pendente  lite^  even  though  such  authority  could 
have  been  competently  given  otherwise,  which  was  not  the  case.  (3.)  The  plea  stated 
by  the  compearer,  that  he  was  induced  to  accede  to  the  joint  measures,  and  to  transfer 
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his  claims  to  the  respondent  by  means  of  concealment  or  misrepresentation,  is  not  one 
which  can  be  stated  ope  excepttonis,  or  otherwise  than  in  a  regular  process  of  reduction. 
At  any  rate,  there  is  no  foundation  whatever  for  the  plea. 

"26</i  May  1836. — The  Lord  Ordinary  having  heard  parties*  procurators,  and  con- 
sidered the  record,  as  last  closed,  between  the  respondent  and  Robert  Pullman,  aisted  as 
a  party  in  terms  of  the  remit  from  the  Court,  and  the  previous  proceedings,  adheres  to 
his  former  interlocutor  of  the  27th  of  February  1835,  finding,  that  at  the  date  of  the 
poinding  of  the  20th  March  1834,  and  the  following  steps  of  diligence  against  which  the 
respondent's  petition  to  the  SherifT  for  interdict  was  directed,  Edward  Railton,  in  whose 
name  that  poinding,  and  those  steps  of  diligence  took  place,  held  no  mandate  from 
Robert  Pullman  to  apply  for  or  insist  in  the  said  diligence ;  therefore,  of  new  repels 
the  reasons  of  advocation,  remits  the  case  simpliciter  to  the  Sheriff  of  Lanarkshire,  and 
decerns :  Finds  the  advocator,  Edward  RaUton,  liable  in  the  expenses  incurred  in  the 
Inferior  Court,  and  in  the  advocation  up  to  the  date  of  the  compearance  of  Mr.  Pullman : 
Finds  the  said  Robert  Pullman  and  his  mandatory  liable  in  the  expenses  incurred  by  the 
respondent  Mr.  Gray  since  that  date,  and  allows  the  accounts  of  said  expenses  to  be 
given  in  and  to  be  taxed  by  the  auditor. 

^^  Note. — All  that  was  done  by  the  Sheriff's  judgment  was  to  interdict  farther 
proceedings  under  the  poinding  executed  on  the  20th  March  1834,  by  the  advocator 
Edward  Railton,  in  the  character  of  mandatory  for  the  advocator  Robert  Pullman,  and 
the  Lord  Ordinary  continues  of  opinion,  that  that  judgment  was  well  founded.  It  is  an 
indispensible  condition  of  the  validity  of  the  diligence,  that  Railton  held  at  the  time  a 
mandate  from  his  alleged  constituent  Pullman.  But  it  is  established  by  the  documents 
in  process,  that  he  held  no  such  mandate,  and  that  whatever  authority  may  have  at  one 
time  been  conferred  upon  him  by  the  possession  of  the  promissory-note  of  L.102,  lOs.,  it 
was  effectually  recalled  by  Pullman's  letter  to  the  respondent  Gray,  of  the  14th  of 
February,  concurring  in  the  resolutions  of  the  meeting  of  Jacques'  creditors,  and  assign- 
ing to  Gray,  agreeably  to  the  resolutions  of  that  meeting,  the  whole  of  the  debt  due  by 
Jacques  to  Pullman,  of  which  debt  this  promissory-note  formed  only  a  part.  Further, 
it  appears  that  Gray,  who  had  got  assignations  of  the  same  kind  from  other  creditors  of 
Jacques,  had  actually  taken  decree  in  his  own  name  against  Jacques  for  those  debts, 
including  that  due  to  Pullman,  on  the  27th  of  February  1833.  In  these  circumstances, 
it  appears  to  the  Lord  Oi'dinary  impossible  to  hold  that  there  was  any  subsisting 
mandate  for  the  recovery  of  the  debt  in  the  person  of  Railton  on  the  20th  of  March, 
when  the  poinding  in  question  was  executed.  In  this  matter,  the  questions  of  fact  on 
which  [260]  the  parties  are  at  variance,  as  to  the  intimation  to  Railton  of  the  assignation 
in  favour  of  Gray,  is  of  no  importance,  because,  in  the  first  place,  it  is  admitted  that 
Railton  was  apprised  of  this  some  time  before  the  petition  was  presented ;  and,  seccndly^ 
because,  however  necessary  intimation  may  be  for  the  effectual  recal  of  a  mandate,  in 
relation  to  the  rights  of  the  mandatory,  or  of  third  parties  contracting  with  him,  there 
is  no  reason  to  doubt,  that  where  no  such  rights  are  involved,  the  recal  of  one  mandate 
by  the  constituent's  delegation  of  the  right  to  another  party,  is  quite  conclusive  against 
the  original  mandatory's  powers  of  acting  in  behalf  of  his  constituent.  As  to  the 
advocator  Pullman's  subsequent  recal  of  the  mandate  to  the  respondent  Gray,  and  his 
attempted  ratification  of  the  proceedings  by  Railton,  the  Lord  Ordinary  is  of  opinion, 
firsts  that  that  recal,  even  if  competent,  could  not  have  the  effect  of  reviving  the 
mandate  formerly  held  by  Railton,  so  as  to  validate  the  diligence  attempted  by  Railton 
while  he  held  no  mandate  whatever ;  secondly,  it  appears  to  the  Lord  Ordinary,  that 
this  recal  was  not  within  the  power  of  the  advocator  Pullman.  His  letter  of  the  14th 
February,  wm  not  a  mere  mandate  granted  for  his  own  behoof,  it  was  an  accession  to 
the  resolutions  of  the  creditors  at  the  meeting  of  the  28th  of  January,  that  joint 
measures  should  be  taken  for  the  recovery  of  the  common  debtor's  estate :  and  it  was  an 
actual  assignation  of  the  debt  to  Gray,  for  the  purpose  of  taking  those  joint  measiu-es— 
an  assignation  authorising  Gray  to  sue  in  his  own  name,  and  which  was  put  in  force  by 
the  decree  of  the  27  th  of  February,  obtained  by  Gray  against  Jacques.  In  these 
circumstances,  Mr.  Gray  was  not  merely  the  gratuitous  mandatory  of  Pullman,  for  his 
(Pullman's)  own  behoof :  he  was  the  trust-assignee  of  Pullman,  for  purposes  in  which, 
to  a  certain  extent,  the  other  acceding  creditors  were  concerned,  and  on  the  faith  of 
which  being  adhered  to  they  had  acted,  by  assigning  in  the  same  way  the  debts  due  to 
them«     No  doubt  it  is  averred  by  the  advocator,  that  the  letter  of  the  14th  of  February 
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was  obtained  by  conceabnent  and  misrepresentation  on  the  part  of  Muir,  the  person 
acting  on  behalf  of  the  creditors,  and  who  intimated  to  Pulbnan  the  resolutions  of  the 
meeting  of  28th  January.     To  support  such  a  plea  as  this,  a  good  deal  more  would  be 
necessary  than  the  circumstances  mainly  insisted  on  at  the  debate,  viz.,  Muir's  knowledge, 
at  the  tune  of  writing  the  letter,  of  the  measures  which  had  been  previously  taken  by 
Bailton.     Muir's  letter  was  a  *  circular,'  addressed  to  aU  the  creditors,  and  in  a  document 
of  that  kind,  no  very  unfavourable  inference  can  be  drawn  from  the  writer's  silence  on 
the  previous  steps  taken  by  each  creditor ;  in  regard  to  which  the  creditor  himself  has 
the  means,  and  in  the  ordinary  case,  must  be  ])resiuned  to  have  satisfied  himself,  before 
he  grants  his  accession.     But  it  is  unnecessary  to  inquire  into  this  here ;  because,  even 
on  the  supposition  of  the  averments  of  the  advocator,  such  as  those  contained  in  the 
20th  article  of  his  condescendence,  being  relevant  to  a  certain  eifect,  they  are  not 
relevant  to  the  only  question  at  issue  in  the  present  action,   viz.,  the  validity  of  the 
poinding  attempted  by  RaUton  on  the  20th  of  March.     In  the  Jii'ttt  jilace,  even  if  the 
advocator  Pullman  could  show  that  he  had  been  fraudulently  entrapped  into  the  granting 
of  the  assignation  to  the  respondent  Gray,  that  could  not  revive  the  mandate  in  favour 
of  Bailton,  which  had  been  put  an  end  to  by  the  assignation  :  however,  the  fraud  might 
enable  him  to  recover  from  the  parties  concerned  in  it  any  damages  which  he  might 
have  sustained  by  the  recal  of  that  original  mandate ;  secondly,  considering  the  nature 
of  the  assignation  granted  by  the  advocator  to  the  respondent  Gray,  and  what  has 
followed  upon  it,  it  rather  appears  to  the  Lord  Ordinary,  that  a  challenge  of  the  kind 
attempted  by  the  advocator,  being  truly  a  challenge  on  the  ground  of  fraud  of  a  transac- 
tion in  which  various  third  parties  have  a  substantial  interest,  could  not  be  properly 
instituted,   except  in  the  form  of  a  reduction,  though  it  may  be  observed  from  the 
preceding  statement  of  the  views  which  the  Lord  Ordinary  takes  of  the  case,   that 
independently  of  this  objection  in  point  of  form,  he  thinks  the  advocation  cannot  be 
sustained." 

Railton  and  Pullman  reclaimed.     At  advising, 

Lord  Gillies, — ^I  certainly  feel  a  difficulty,  along  with  the  Lord  Ordinary  in  his  note, 
as  to  the  recal  of  the  first  mandate ;  for,  if  we  find  that  the  second  one  was  improperly 
obtained,  that  must  be  fatal  to  it.  I  feel  the  difficulty  which  the  Lord  Ordinary 
expresses,  the  more  that  I  cannot  get  at  the  state  of  the  facts.  The  parties  are  directly 
at  variance  in  regard  to  them.  However,  we  must  just  take  them  as  we  find  them  in 
flie  record-  Now  Pullman  wrote  to  M*Neill  in  July  1832,  transmitting  the  dishonoured 
bill  of  Jacques,  and  requesting  him  to  put  it  into  the  hands  of  "  some  respectable  man  in 
the  law,  to  do  immediate  diligence."  It  is  therefore  fact  that  this  bill  was  sent  to 
McNeill  to  have  diligence  done  on  it ;  and  fidl  power,  I  conceive,  was  given  him  to  that 
effect,  to  put  it  into  Railton's  hands,  as  was  done.  Well,  diligence  was  done,  and  then 
a  meeting  of  creditors  was  held,  when  McNeill  appeared,  as  I  see  from  the  appendix, 
and  gave  in  an  affidavit  of  the  debt  on  the  bill.  That  is  stated  by  Gray ;  and  I  hold  his 
answer  to  the  averment  of  RaUton,  in  relation  to  giving  in  the  affidavit,  to  be  quite 
frivolous.  The  bill  was  a  sufficient  mandate  to  Railton,  there  can  be  no  question  about 
it ;  and  he  became  Pullman's  agent,  by  M'Keill  putting  the  bill  into  his  hands,  to  do 
diligence,  the  purpose  for  which  it  was  sent.  Then  came  the  composition  arrangement, 
and  Jacques  absconded,  which  cannot  afifect  the  question.  Subsequently,  there  was  the 
other  meeting,  where  some  of  the  creditors  agreed  to  get  Jacques  made  bankrupt,  and 
take  joint  measures.  These  creditors  were  invited  to  accede,  and  this  produced  the 
circular  by  Muir  to  Pullman,  requesting  him  to  agree  in  a  mandate  to  Gray,  and  indorse 
his  account.  Neither  M*Neill  nor  Railton  attended  that  meeting,  nor,  so  far  as  I  see, 
did  they  hear  of  it,  though  Muir  knew  that  Railton  had  Pullman's  biU  to  do  diligence 
on  it.  I  cannot  help  remarking,  that  it  is  very  odd  that  Muir  did  not  apply  to  M*NeiU 
or  Railton,  who  were  on  the  spot ;  but  Pullman  is  written  to — a  foreign  merchant — who 
^is  perfectly  ignorant  of  the  steps  his  agent  in  Glasgow  had  taken.  Tlie  circular  is 
good  enough  as  a  circular ;  but  in  relation  to  PuUman,  how  could  he  gather  anything 
from  it  of  the  real  facts.  It  appears  to  me  that  this  gentleman,  Muir,  just  called  on 
Pnllman  to  make  him  his  agent ;  but  I  should  like  to  know  for  what  object  ?  for  good  or 
whati  Was  it  to  serve  him?  It  was  surely,  to  say  the  least  of  it,  to  disserve  him,  if  I 
may  use  the  expression.  He  disclaimed  all  knowledge  of  Railton  having  the  bill,  or 
M'Xeill  having  the  mandate.  To  be  sure  then,  Pullman  signs  the  mandate  to  Gray.  I 
cannot  say  the  representations  to  Pidlman  were  sufficient.     He  ought  to  have  been 
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informed  of  the  facte  by  Muir ;  and  I  hold  that  Muir  ought  to  have  put  him  in  possession 
of  the  facts.  Such  acting  would  void  a  policy  of  insurance  I  apprehend ;  and  I  hold 
that  a  person  who  requests  another  to  make  him  his  agent  in  a  particular  matter,  is 
bound,  so  far  as  he  knows,  to  state  all  the  facts  connected  with  it.  I  do  not  say  the 
motive  here  wm  bad ;  but  then  the  effect  of  withholding  full  information  would  benefit 
the  creditors.  Whatever  was  the  motive,  whether  to  disappoint  the  first  poinding  of 
Railton,  or  any  other  thing,  is  of  no  matter ;  the  fact  goes  to  the  evidence  of  con^- 
ment.     On  these  principles  I  am  for  recalling  the  Lord  Ordinary's  interlocutor. 

Lord  President. — I  am  entirely  of  the  same  opinion. 

Lord  Mackenzie, — ^I  concur  entirely.  The  point  just  turns  on  the  question,  whether 
the  letter  was  properly  obtained.  I  coincide  in  Lord  Gillies'  views.  I  do  not  say  there 
was  any  fraudful  intention  in  procuring  that  letter ;  but  I  must  say  Pullman's  interest 
was  not  properly  attended  to.  It  may  have  been  elicited  with  a  view  to  recal  the  first 
mandate. 

The  Court  unanimously 
"advocate  the  cause;  recal  the  interdict;  dismiss  the  original  petition,  and  decern: 
Find  the  respondent,   Alexander  Gray,    liable  to  the  advocator,  Edward  Railton,  in 
expenses,  both  in  this  and  in  the  Inferior  Court,  and  to  the  compcarer,  Robert  Pullman, 
in  the  expense  incurred  in  this  Court ;  and  remit  the  accounts,"  &c. 

[S.C.  16  S.  487.] 


No.  153.         IX.  Jurist  263.     9  Feb.  1837.     1st  Div.— Lord  Cockburn. 

John,  William,  and  Jambs  M'Farlanb,  Raisers. 

Mrs.  Jane  H.  Fokkester  or  Glas  and  Husband;  Robert  Sym  Wilson  and 
Others,  Trustees  of  the  lato  Dr.  Alexander  Stewart;  William  Renny, 
Common  Agent  for  the  Creditors  of  W.  S.  Glas;  JouN  Campbell  and 
Others,  Trustees  of  Dr.  Glas,  Claimants. — For  Dr.  Stewart's  Trustees, 
Keay,  Wood;  for  Common  Agent,  Dean  of  Faculty  {Hope),  Christison ;  for 
Mrs.  Glaa,  BMNeil,  Savdford, 

Compensation,^  Circumstances  in  which  a  remit  made  to  inquire  into  the  facts  on  which 
a  plea  of  compensation  was  raised. 

[264]  Inhibition — Title  to  Pursue — Husband  and  Wife — Jus  Mariti — Courtesy. — In  a 
competition  for  the  price  of  certain  lands  vested  in  a  >vife  excluso  jure  mariti — Held 
by  the  Lord  Ordinary  and  «wquiesced  in  (1.)  That  a  creditor  of  the  husband  could  not, 
under  an  inhibition  executed  against  his  heritage  prior  to  the  acquirement  of  lands 
by  the  wife,  imder  a  reduction  of  her  father's  settlement,  challenge  the  exclusion  of 
the  jus  mariti,  inserted  in  the  decree  of  reduction  at  her  instance,  at  all  events, 
without  a  formal  reduction  ;  and  (2.)  That  such  inhibition  against  the  husband  could 
not  affect  the  wife's  right  to  grant,  or  the  husband's  power,  as  her  guardian,  to  concur 
in  bonds  over  such  property,  although  their  effect  was  to  diminish  or  cut  off  his  con- 
tingent right  of  courtesy. 

Mr.  Walter  Stirling  Glas,  the  son  of  Dr.  Glas  of  Bauglepore  in  the  East  Indies, 
married  the  claimant,  then  Miss  Jane  Forrester,  in  1813  ;  and  in  the  marriage-contract, 
which  was  executed  on  the  occasion,  Mr.  Dow,  the  factor  and  mandatory  of  Dr.  Glas, 
engaged  on  the  part  of  his  constituent,  that  the  revenues  of  Dr.  Glas's  property  in  this 
country  should  be  set  apart  for  Walter  S.  Glas,  and  not  to  be  attachable  in  any  way  by 
his  creditors.  Dr.  Glas,  when  abroad,  in  1821,  executed  a  trust-deed  sent  out  to  him, 
and  prepared  by  his  agents  in  Scotland,  Messrs.  Campbell  and  Amott,  W.S.,  whereby, 
after  confirming  the  marriage-contract,  he  conveyed  certain  property  to  trustees,  for  the 
purposes  therein  specified ;  but  generally  providing  the  revenues  to  his  son,  excluding 
the  diligence  of  creditors.  Mr.  Forrester,  the  father  of  Mrs.  Walter  Stirling  Glaa,  had, 
by  his  settlement,  provided  his  daughter  in  a  sum  of  L.1500,  declaring  it  to  be  aH- 
mentary  of  her,  and  not  to  be  subject  to  the  jv>s  martti  of  any  husband.  On  her  father's 
death,  however,  she  acquired  a  considerable  addition  to  her  portion,  by  a  decree  of 
reduction  which  she  obtained  in  1821,  of  her  father's  deed  of  settlement.     The  action 
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of  redaction  proceeded  on  a  contract  of  marriage  of  her  parents,  which  was  not  discovered 
till  after  their  decease,  and  which  provided  an  equality  to  the  children  of  the  marriage. 
By  that  decree  her  hrother  was  ohliged  to  give  up  to  her  a  part  of  the  heritage,  namely, 
the  estate  of  Braes,  with  a  payment  in  money  sufficient  to  make  her  equal  to  him,  and 
he  got  the  lands  of  Craigannet,  an  estate  superior  in  value  to  Braes.  The  jtts  mariti 
and  the  right  of  courtesy  were  excluded  by  the  decn^e  of  reduction,  and  the  estate  was 
declared  not  to  be  aifecteble  by  the  diligence  of  the  creditors  of  any  husband.  Mr.  and 
Mrs.  W.  Stirling  Glas,  prior  to  the  above  reduction,  had  borrowed  L.1500,  and  in  security, 
assigned  the  sum  provided  to  her  by  her  father  ;  and  which  sum,  along  with  the  money 
she  obtained  under  the  decree  of  reduction,  to  make  her  equal  to  her  brother,  and  a  sum 
of  L.435  for  the  price  of  the  wood  of  Braes,  amounting  in  all  to  upwards  of  L.3000,  had 
been,  it  was  alleged,  expended  in  paying  her  husband's  debts,  through  the  intervention 
of  her  husband's  agents,  Messrs.  Campbell  and  Arnott,  who  likewise  were  trustees  imder 
the  trust-deed  of  Dr.  Glas.  But  these  gentlemen  stated  that  the  money  was  not  received 
by  them  till  after  the  purchase  of  Marionville,  to  be  immediately  mentioned. 

In  1820,  the  villa  of  Marionville  was  purchased  by  Mr,  and  Mrs.  S.  Glas,  with  the 
knowledge  of  Dr.  Glas's  trustees,  from  Dudgeon's  trustees,  and  it  was  alleged,  with  the 
funds  belonging  to  Mrs.  Glas,  in  the  hands  of  Dr.  Glas's  trustees,  and  the  titles  were 
taken  to  certain  trustees  for  Mrs.  Glas,  excluding  the  husband's  yu«  mariti.  The  husband 
was  insolvent  at  the  time,  and  had  taken  the  benefit  of  eemo.  In  reference  to  this 
transaction,  two  bonds  were  granted  for  the  price:  (1.)  A  bond  and  disposition  in 
aecuiity  for  L.2250  was  granted  by  the  claimant  over  her  separate  property  of  Braes,  in 
favour  of  the  trustees  of  Robert  Dudgeon.  In  this  bond  her  husband  joined  as  debtor, 
and  the  trustees  of  Eobert  Dudgeon  were  infeft  accordingly.  At  the  same  time, 
another  bond  for  L.3000  was  granted  over  the  property  of  Marionville  by  Mrs.  Glas  and 
her  trustees,  and  the  interest  of  the  balance  was  secured  over  the  estate  of  Braes.  Mr. 
Glas  was  also  a  debtor  in  this  bond  :  Dudgeon's  trustees  were  infeft,  and  their  infeft- 
ment  was  recorded. 

After  the  death  of  Dr.  Glas,  which  happened  in  1822  in  India,  his  trustees  (who 
were  the  agents  of  W.  S.  Glas  and  his  wife)  paid  oif  the  L.5250  due  to  Dudgeon's 
trustees,  by  taking  an  assignation  to  the  L.2250  bond  affecting  Braes,  on  which  they 
(>Iessr8.  Campbell  and  Ainott)  were  infeft ;  and  on  the  narrative  of  being  trustees  of 
Dr.  Glas,  and  agents  for  Mr.  and  Mrs.  W.  S.  Glas.  With  regard  to  the  L.3000  bond 
affecting  Marionville,  it  was  paid  up,  and  an  unqualified  discharge  and  renunciation 
taken :  there  was,  however,  a  dispute  as  to  the  understanding  on  which  this  discharge 
iras  taken.  No  assignation  was  taken  at  the  time  to  keep  up  the  debt,  but  Messrs. 
Campbell  and  Arnott  averred  that  the  discharge  was  never  delivered,  and,  therefore, 
that  the  debt  still  subsisted.  It  appeared,  besides,  that,  in  1827,  nearly  four  years  after 
the  discharge,  Dudgeon's  trustees  granted  a  deed,  purporting  to  be  a  disposition  and 
assignation  of  the  bond  for  L.3000,  but  the  deed  did  nut  contain  an  assignation  to  the 
security  over  Braes  for  the  interest  of  the  L.2250  bond  ;  and  it  was  not  till  after  the 
present  action  was  in  Court  that  an  attempt  was  made  to  keep  up  the  security  quoad 
the  sum  and  interest,  by  Dudgeon's  trustees  granting  a  disposition  and  assignation 
thereof  to  Messrs.  Campbell  and  Arnott,  who  were  not  a  quorum  of  Dr.  Glas's  trustees, 
and  who,  at  the  date  of  the  deed,  did  not  possess  that  character,  in  respect  Dr.  Glas's 
trostdeai  was  reduced  in  1827,  as  about  to  be  mentioned.  Other  heritable  securities 
had  been  granted  over  the  estate  of  Braes,  besides  those  mentioned  :  among  these,  a 
bond  and  disposition  in  security  had  been  granted  in  May  1825  in  favour  of  Dr. 
Stewart.  It  besides  appeared,  that  Dr.  Glas  died  bankrupt  in  India  in  1822  :  that 
Walter  Stirling  Glas,  as  mentioned,  became  embarrassed,  and  took  the  benefit  of  cessio, 
granting  the  usual  disposition  omnium  honorum  to  George  Pentland,  as  a  trustee  for 
behoof  of  creditors,  who  thereafter,  in  May  1829,  succeeded  in  reducing  Dr.  Glas's  trust- 
deed  on  some  l^al  informalities. 

Dr.  Stewart,  the  postponed  creditor  in  one  of  the  heritable  securities  affecting  Braes, 
brought  that  estate  to  sale,  in  virtue  of  powers  to  that  effect  in  his  bond,  and  the  present 
process  was  raised  by  Messrs.  MTarlane,  to  distribute  the  price.  In  this  process  various 
churns  were  lodged :  (1.)  George  Pentland  claimed  in  virtue  of  an  inhibition  used  by 
him  as  a  creditor  of  W.  S.  Glas,  in  1819,  and  in  virtue  of  the  disposition  omnium 
ftwwmm.  (2.)  Mrs.  Glas,  as  proprietrix  of  Braes.  (3.)  Dr.  Stewart's  trustees,  in 
virtue  of  the  bond  and  [265]  disposition  in  security,  granted  in  1825  to  Dr.  Stewart, 
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(4.)  Mr.  Renny,  as  common  agent  in  a  ranking  and  sale  brought  by  Glas's  creditors,  a& 
having  right  to  the  bond  over  Braes  for  L.2250,  and  to  the  bond  for  L3000  over 
Marionville,  the  interest  of  which,  he  maintained,  was  also  preferably  secured  over 
Braes ;  and  (5.)  John  Campbell  and  others,  as  trustees  of  Dr.  Glas,  claimed  as  standing 
feudally  vested  in  the  bonds.     They  claimed,  to  favour  the  pleas  of  the  common  agent 

The  Lord  Ordinary  {)ronounced  the  following  interlocutor  (which  was  aajuiesced  in), 
4th  March  1835  : 

"  The  Lord  Ordinary  having  considered  that  part  of  the  record  which  relates  to  the 
claim  of  George  Pentland,  and  heard  parties  thereon,  Repels  the  claim  in  so  far  as  it 
rests  on  his  inhibition,  and  decerns  :  Finds  the  claimant  liable  in  the  expenses  of  this 
particular  part  of  the  discussion  to  Mrs.  Glas  :  Appoints  an  account  thereof  to  be  given 
in,  and  when  lodged,  remits  to  the  auditor  to  tax  the  same  and  report. 

"  Note, — Assuming  they««  mariii^  where  it  exists,  to  be  a  competent  subject  of  in- 
hibition, the  Lord  Ordinary  is  of  opinion  that  the  claim  fomided  on  this  diligence  in 
this  cause  cannot  be  maintained.  The  lands  only  came  de  facto  to  Mrs.  Glas  in  virtue 
of  a  decree  under  an  action  which  she  alone  could  institute,  and  which  decree  excludes 
the  right  of  the  husband.  This  judgment,  and  the  wife^s  title  following  upon  it,  stand 
unreduced.  Yet  the  claimant,  while  he  is  obliged  to  found  on  this  title  of  hers, 
endeavours  to  liberate  himself  from  that  exclusion  which  is  incorporated  with  it  If  he 
thinks  that  he  had  a  right  to  enforce  that  part  of  the  marriage-contract  of  Mrs.  GWs 
parents,  which  gave  her  a  provision  without  any  such  exclusion,  and  thus  to  pass  by  the 
decree,  he  may  proceed  as  advised.  But,  in  the  meantime,  that  arrangement,  which  was 
the  only  one,  which  left  the  jus  mariti  entire,  has  not  been  acted  upon,  and  Mrs,  Glas 
holds  the  lands  with  an  exclusion  of  the  jus.  This  being  the  fact,  she  is  not  liable  to 
be  touched  by  one  of  her  husband's  inhibiting  creditors.  This  creditor  thinks  that  the 
arrangement  by  which  an  exclusion  of  the  husband's  right  was  put  into  the  decree,  was 
a  violation  of  his  diligence.  But  the  inhibition  only  affected  Glas,  his  debtor,  and  it 
was  Mrs.  Glas  alone  who  was  the  party  to,  and  had  the  power  over  the  action  in  which 
the  decree  was  pronounced.  Can  the  inhibiting  creditor  of  a  husband  set  aside  a  pro- 
ceeding by  which  the  wife,  to  whom  he  is  not  creditor,  exercising  her  own  absolute 
right,  brings  an  estate  to  herself,  merely  because  she  does  so  with  an  accompanying 
exclusion  of  the  jus  mariti  ?  " 

Mr.  Pentland's  claim  being  repelled,  cases  were  ordered  on  the  whole  cause,  Mrs. 
Glas  argued  (1.)  That  the  conveyance  by  Dudgeon's  trustees  was  ineffectual,  in  respect 
it  was  executed  in  favour  of  Messrs.  Campbell  and  Arnott,  who  did  not  fonn  a  quorum 
of  the  parties  nominated  by  his  trust-deed  :  (2.)  that  the  conveyance  was  executed  long 
subsequent  to  the  period  when  the  trust-deed  itself  was  reduced  :  (3.)  That  the  discharge 
and  renunciation  of  the  bond  for  L.3000  to  Dudgeon's  trustees  was  unqualified  and 
completed,  and  could  not,  three  or  four  years  after  execution,  be  competently  reared  up 
again  as  a  subsisting  debt,  and  be  kept  up  by  such  a  conatus ;  and  neither  the  common 
agent  nor  the  nominal  trustees  of  Dr.  Glas  had  any  right  to  claim  thereon :  (4.)  That 
the  price  of  the  discharge  was  paid  out  of  the  funds  belonging  to  Mrs.  Glas  by  Dr.  Glas's 
trustees,  who  were  in  possession  of  them,  and  who  were  likewise  her  and  her  husband's 
agents,  as  specified  in  the  narrative  of  the  trust-conveyance  of  Marionville ;  and  (5.) 
therefore,  that  the  debt  over  Braes,  and  whole  interest,  as  well  the  bond  for  L.3000 
over  Marionville,  which  she  pleaded  was  absolutely  discharged  by  the  terms  of  Uie 
deed  of  discharge,  had  been  extinguished  confusione.  She  therefore  claimed  to  be  pre- 
ferred to  the  fund  pi'imo  loco.     In  these  pleas  Dr.  Stewart  concurred. 

On  the  other  hand,  it  was  maintained  by  Messrs.  Campbell,  &c.,  as  trustees  of  Dr. 
Glas,  and  also  by  Mr.  Renny  (1.)  That  both  the  bonds  for  L.2250  and  L.3000  were  valid 
and  subsisting  bonds,  and  that  the  L.2250,  and  the  interest  of  the  L.3000  were  prefer- 
ably secured  over  Braes.  (2.)  They  denied  that  Mrs.  Glas  was  a  creditor  of  her  husband, 
or  that  there  was  any  sufficient  statement  or  plea  on  the  record  of  her  being  such 
creditor,  as  to  raise  the  question  of  compensation.  (3.)  Mr.  Renny  pleaded^  that  neither 
W.  S.  Glas,  who  was  a  bankrupt,  nor  Dr.  Glas's  trustees,  acting  under  a  deed  which  had 
been  reduced,  and  who  were  therefore  merely  acting  for  him,  could  so  apply  Dr.  Glas's 
fimds  as  to  entitle  Mrs.  Glas,  in  a  question  with  her  husband's  creditors,  to  plead  com- 
pensation ;  and  (4.)  He  maintained,  that  the  assignments  to  the  bonds  had  not,  to  any 
extent,  been  obtained  with  funds  belonging  to  Mrs.  Glas,  and  that  there  was  no  relevant 
averment  to  this  effect  on  record. 
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"  \^th  December  1836. — The  Lord  Ordinary  having,  in  terms  of  the  remit  by  the 
Court,  again  heard  counsel  for  the  |)arties  and  made  avizandum,  and  reconsidered  the 
record,  revised  cases  for  the  parties,  and  whole  process  :  Sustains  the  claim  of  William 
Renny,  common  agent  in  the  process  of  ranking  of  the  cre<litor8  and  sale  of  the  lands  of 
W.  S.  Glas,  on  the  two  bonds  and  assignations  mentioned  in  the  claim  ;  and  ranks  the 
said  WiUiam  Renny,  and  decerns  and  prefers  him  accordingly ;  and  grants  warrant  to 
and  authorises  and  ordains  the  manager  of  the  National  Bank  to  make  payment  to  the 
said  William  Reimy,  as  common  agent  foresaid,  of  the  sum  of  L.3463,  5s.,  being  the 
accumulated  balance  of  the  fund  in  medio,  consigned  in  said  bank  on  the  3d  December 
inst,  with  all  interest  since  accrued  thereon  ;  reserving  always  against  the  said  funds, 
when  paid  to  Mr.  Renny,  any  claim  arising  to  Dr.  Glas's  trustees  on  their  trust-accounts, 
and  for  their  exoneration :  Finds  the  preferable  claims  of  Mr.  Renny  more  than  exhaust 
the  whole  remaining  baLance  of  the  fimd  in  medio  :  Finds  the  trustees  of  Dr.  Stewart 
and  Mrs,  Glas  jointly  and  severally  liable  to  Mr.  Renny  in  his  expenses :  Appoints  an 
account  thereof  to  be  given  in,  and  remits  the  same,  when  lodged,  to  the  auditor  to  tax 
and  report." 

Mrs.  Glas  and  Dr.  Stewart's  trustees  presented  reclaiming  notes  against  this  inter- 
locutor.    At  advising. 

Lord  GiUies. — If  Mrs.  Glas  paid  the  money,  as  she  avers,  for  her  husband,  she  is 
just  a  creditor  on  his  estate. 

Lord  President. — I  should  think  so. 

Lord  Grilliee. — Then  put  this  case,  that  Mrs.  Glas's  money  was  taken  to  pay  these 
bonds,  I  should  like  to  hear  what  could  be  said  against  the  claim  of  com])ensation  she 
DOW  makes. 

Lord  Mctckenzie. — I  have  no  doubt  that,  in  the  situation  the  parties  stating  them- 
selves trustees  stood  in  relation  to  her,  she  would  have  a  good  claim  to  compensate. 

Lord  Gillies. — The  question  is  a  very  nice  one  ;  for  if  the  heritable  debt  be  liquidated 
in  that  way  to  any  extent,  could  an  adjudging  creditor  be  thereby  aifected  ? 

Lord  Mackenzie. — The  situation  of  Mrs.  Glas  ia  quite  intelligible,  if  she  in  reality 

paid  part  or  whole  of  these  bonds.     She  could  not  be  barred  from  a  plea  of  comj)ensa- 

I     tion.    But,  before  going  farther,  I  should  like  to  know  more  about  the  footing  on  which 

I     Mk.  Glas  made   her  alleged  advances — whether  it   was   by  way  of  loan,  or  animo 

I     dtmcmdi? 

Lord  Gillies. — I  think  so ;  and  I  think  it  probably  would  be  better  to  remit  for  that 
I     inquiry. 

I  The  Court, 

"  Becal  the  interlocutor  complained  of,  Jioc  statu,  and  remit  to  the  Lord  Ordinary  to 
hear  parties  fmrther  on  the  whole  cause,  [266]  and,  if  necessary,  to  inquire  into  the  facts 
averred  by  the  reclaimers,  in  regard  to  the  application  of  funds,  which  belonged  to  Mrs. 
Grhs  ezelruo  jure  mariti ;  and  whether,  and  to  what  extent,  she,  on  that  account,  is  a 
creditor  of  her  husband ;  and,  thereafter,  to  proceed  in  the  cause  as  shall  be  just,  reserv 

[      ing  all  questions  of  expenses." 


No.  167.  IX.  Jurist  291.     16  Feb.  1837.     1st.  Div. 

William  Clbugh,  Petitioner. — G.  D.  Fordyce. 

Alexander  Taylor  and  Mrs.  Martha  Kirkwood,  Eespondents. — For  Taylor, 
SolicUor-General  {Rutherfurd) ;  for  Mrs.  Kirkwood,  Dean  of  Faculty  (Hope). 

Judicial  Factor — Eaipenses — Process. — A  competition  having  taken  place  for  the  office 
of  judicial  factor  between  two  parties ;  the  Court  rejected  both,  and  appointed  a 
person  suggested  by  the  Sheriff — Circumstances  in  which  the  Court  refused  to 
authorise  the  judicial  factor  to  pay  out  of  the  estate  the  expenses  incurred  by  the 
unsuccessful  competitors. 

A  competition  took  place  for  the  office  of  judicial  factor  on  the  estate  of  the  deceased 
John  Taylor,  merchant  in  Glasgow,  between  John  Munro  and  James  M*Clelland,  put 
forward -as  nominees  for  the  office  on  the  |)art  of  the  respondents  respectively,  who  were 
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interested  in  the  succession  of  the  deceased.  The  C<mrt  rejected  both  nominees,  and 
remitted  to  the  Sheriif  of  Lanarkshire  to  suggest  a  proper  person.  The  petitioner  was 
suggested,  and  afterwards  duly  confirmed  by  the  Court.  After  entering  on  the  execu- 
tion of  the  office,  a  claim  was  made,  by  the  two  unsuccessful  competitors,  on  the 
petitioner  to  defray  the  expense  of  the  competition  for  the  office  out  of  the  estate.  The 
claim  which  was  so  made,  amounted  to  L.106,  6s.  2d.;  and  as  the  petitioner  liid  not 
consider  that  he  could  validly  pay  it,  without  the  authority  of  the  Court,  he  presented 
this  petition,  stating  that  the  usual  expense  of  an  appointment  to  such  an  office  was 
about  L.15.  He  did  not  consider  he  was  safe  to  pay  without  the  authority  of  the  Court, 
but  he  was  willing  to  be  guided  by  their  directions ;  and  he  accordingly  craved  the 
Court 

"  to  give  the  petitioner  such  directions  thereanent  as  shall  seem  proper ;  and  if  it  shall  be 
the  opinion  of  your  Lordships  that  [292]  the  estate  is  liable  in  payment  of  the  expenses 
demanded,  to  remit  to  the  auditor  of  Court  to  tax  the  accounts  thereof  above  mentioned, 
and  herewith  produced ;  and  to  report  to  your  Lordships  what  proportion  thereof  ought 
to  be  paid  by  the  petitioner ;  and  upon  advising  such  report,  to  grant  warrant  to  the 
petitioner  to  make  payment  accordingly  to  the  respective  agents  claiming  the  said 
expenses ;  or  to  do  otherwise  in  the  premises  as  to  your  Lordshi|>s  shall  seem  fit" 

At  advising,  appearance  was  made  for  the  respondents,  who  severally  made  objections 
to  the  competency  of  finding  expenses  due  to  the  other.     The  Court  accordingly 

^*  Find  that  the  estate  is  not  liable  in  payment  of  the  expenses  incurred  by  the  said 
parties ;  and  therefore  refuse  the  desire  of  the  petition." 


No.  194.  IX.  Jurist  346.     4  March  1837.     1st  Div. 

Hugh  Morton  and  Others,  Petitioners. — Mair. 

Thomas  Morton,  &c.,  Eespondents. — Cowan, 

Et  h  Contra, 

Factor  Loco  Tutoris — Curator  Bonis — Expenses. — (1.)  Circumstances  in  which  the 
Court  nominated  a  third  party  to  the  office  of  factor  loco  ttUoris  to  an  imbecile,  in 
preference  both  to  the  heir-at-law  and  to  the  next  of  kin  on  the  father's  side  of  the 
imbecile,  both  of  whom  competed  for  the  office.  (2.)  No  expenses  were  found  due 
to  the  heir-at-law,  but  the  expenses  of  the  other  comj)etitor  were  allowed  out  of  the 
estate,  he  having  suggested  the  third  party  who  wa^  elected  to  the  office. 

Hugh  Morton,  the  cousin  and  heir-at-law  of  Margaret  and  Janet  Morton,  who  were 
imbecile,  presented  an  application  to  be  appointed  the  legal  guardian  of  the  ladies.  The 
api)lication  was  however  opposed,  on  a  personal  exception  by  the  respondent,  Thomas 
Morton,  the  next  of  kin  by  the  father's  side  to  the  ladies,  and  uncle  of  the  other  peti- 
tioners. Thomas  Morton  accordingly  presented  a  similar  application,  but  was  opposed 
in  a  similar  manner  by  Hugh  Morton. 

The  Court  rejected  both  applications,  and  appointed  a  distant  relation  of  the  ladies, 
a  Mr.  Douglas  of  Roddinghead,  on  the  suggestion  of  Thomas  Morton.  No  expenses 
were  found  due  on  the  petition  by  Hugh  Morton,  but  on  the  petition  for  Thomas,  the 
exj)ense8  of  the  appointment  of  Mr.  Douglas  were  allowed  out  of  the  estate  of  the 
imbecile  ladies. 


No.  218.  IX.  Jurist  391.     11  March  1837.     1st  Div. 

John  Duguid,  Petitioner. — Hector, 
John  Johnston,  Eespondent. — Neaves, 

Exftenses — Diligence — Inhibition — Process, — A  party  having  used  an  arrestment  and 
inhibition  on  the  dependence  of  an  action  from  which  the  debtor  was  assoilzied  with 
tixpenses,  and  the  creditor  refused  to  purge  the  record  of  the  inhibition,  and  discharge 
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the  arrestments — Circumstances  in   which   the   Court    recalled   the  diligence,  and 
decerned  against  the  creditor  for  expenses. 

The  petitioner  stated,  that  on  the  dependence  of  an  action  against  him  at  the  instance 
of  the  respondent,  who  was  the  assignee  of  James  John  Fraser,  an  inhibition  and 
arrestment  had  been  used  against  him.  After  defences  were  lodged,  the  resjwndent 
judicially  disclaimed  the  action,  and  the  petitioner  was  assoilzied  from  its  conclusions, 
with  expenses,  but  the  respondent  refused  to  discharge  the  diligence.  The  i>etitioner 
accordingly  prayed  for  recal  of  the  inhibition  and  arrestments,  and  for  warrant  to  mark 
^e  record,  and  to  find  the  respondent  liable  in  expenses,  in  respect  the  diligence  W6ts,  in 
the  fir$t  place,  improperly  used ;  and  in  the  second  place,  because  he  refused  extra- 
judicially to  make  a  discharge. 

The  respondent  now  only  opposed  the  petitioner  in  regard  to  the  expenses,  stating, 
that  being  a  creditor  of  Mr.  Fraser,  he  had  obtained  from  him  an  assignation  to  a  claim 
against  the  petitioner,  which  formed  the  subject  of  the  action.  The  action  and  diligence 
had  been  raised  by  Fraser  in  name,  but  without  the  authority  of  the  respondent,  and 
that  he  had  retrooessed  Fraser  in  the  debt.  The  respondent  had  not  now  right  to  dis- 
charge the  diligence,  but  he  could  not  oppose  its  recal  judicially,  as  the  action  on  which 
the  diligence  was  founded  had  been  dismissed. 

The  petitioner  answered.  That  these  were  matters  between  the  respondent  and 
Fraser,  and  that  they  could  not  affect  the  right  of  the  petitioner  to  have  the  record 
pinged. 

The  Court  unanimously 

"^  Recal  the  inhibition  and  arrestments  complained  of,  as  craved  ;  and  grant  warranty 
i&  also  prayed  for,  and  decern,  and  find  the  petitioner  entitled  to  L.8  of  expenses  against 
Johnston,  and  decern  for  that  sum,  and  for  expense  of  extract." 


Xo.  219.  IX.  Jurist  391.     11  March  1837.     Ist  Div. 

James  Glashan  Stuart  and  Others,  Petitioners. — BtisselL 

Process — Aet  1672,  c.  2 — Tutorial  and  Curatorial  Inventories — Minor — Bagtard — Inti- 
tnation  to  Next  of  Kin, — The  guardians  appointed  to  a  bastard  by  the  father,  presented 
an  application  to  the  Court,  stating  that  they  were  unable  to  comply  with  the 
mjiusites  of  the  statute  1672,  c.  2,  in  regard  to  citing  the  next  of  kin  to  concur  in 
making  up  inventories,  in  respect  a  bastard  was  held  in  law  to  have  no  next  of  kin — 
The  Court  ordered  intimation  to  be  made  to  the  next  of  kin  on  the  mother's  side,  on 
the  ground  that  they  had  an  interest  to  be  called  to  see  that  the  proceedings  were  rite 
d  sdemniter  aetce. 

The  late  John  Bruce,  farmer  in  Gartly,  died  leaving  a  settlement,  whereby  he 
destined  his  property  to  his  bastard  son,  who  was  a  minor.  The  petitioners  were 
appointed  by  the  father's  settlement  to  be  guardians  to  the  minor  till  his  majority  in 
1844,  They  were  desirous  to  make  up  inventories  in  terms  of  the  Act  1672,  c.  2,  but  as 
they  allied  that  the  minor  had  in  law  no  next  of  kin  by  the  mother's  side,  they  were 
unable  to  comply  with  the  requisites  of  the  statute  in  regard  to  citation.  They  accord- 
ingly, on  the  principle  of  the  case  Charles  Wallace  Young,  petitioner,  19th  February 
1818,  F.C.,  presented  this  application,  praying  the  Court 

"to  appoint  intimation  of  this  petition  to  be  made  upon  the  walls  and  in  the  minute- 
book  in  common  form ;  and  thereafter,  upon  resuming  consideration  thereof,  to  authorise 
the  petitioners,  the  said  J.  G.  Stuart,  Robert  Milne,  William  Bruce,  James  Pirrie,  and 
James  Bruce,  to  give  up  the  requisite  inventories  to  the  Sheriff  of  Aberdeenshire,  the 
Jndge-Ordinary  of  the  bounds,  and  to  authorise  the  said  Sheriff  to  receive  said  inven- 
tories, and  to  interpone  his  authority  thereto,  without  citation  of  any  parties  as  nearest 
of  kin ;  or  to  do  otherwise  in  the  premises,  as  to  your  Lordships  shall  seem  proper." 
At  advising, 

Lord  President. — ^The  relations  of  the  mother  of  the  bastard  are  her  next  or  kin, 
and  have  an  interest  to  be  called. 

Lord  Corekotise, — The  Act  says,  the  next  of  kin  by  the  father ;  but  I  agree  with  your 
S.R.R,  J.  16 
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Lordship,  that  where  the  party  is  a  hastanl,  the  relations  on  the  mother's  side  are  next 
of  kin,  to  the  extent  of  having  an  interest  to  be  called,  to  see  that  things  are  properly 
conducted. 

The  Court 
"  order  intimation  of  this  petition  for  eight  days  on  tlie  walls  and  in  the  minute-book, 
and  grant  warrant  to  serve  the  petition  on  the  next  of  kin  on  the  mother's  side." 

Authority  fur  Petitioners.— Yoxmg,  19th  Feb.  1818;  F.C. 


No.  262.  IX.  Jurist  480.     30  May  1837.     Ist  Div. 

Mart  Walker  and  Husband,  Petitioners. — Handyside. 

Judicial  Factor — Nohile  Officium. — The  Court,  at  the  instance  of  the  heir-at-law, 
appointed  a  judicial  factor  to  manage  the  estate  of  a  party  who  had  disappeared  from 
the  country  for  several  years,  and  of  whom  all  traces  were  lost,  and  who  was  supix)eed 
to  have  been  drowned. 

Lillias  Walker,  residing  in  Saltmarket,  Glasgow,  died  in  1824,  leaving  a  trust-deed, 
empowering  the  trustees  to  invest  the  residue  of  her  estate  on  heritable  security,  for  the 
aliment  of  her  natural  son,  James  Buchanan,  and  her  lawful  daughter,  Lillias  Hardie ; 
and  in  the  event  of  the  death  of  them,  or  any  of  them,  the  residue  was  destined  to  her 
nearest  and  lawful  heirs  whomsoever.  The  daughter,  Lillias  Hardie,  disappeared  from 
Glasgow  about  1828,  and  Buchanan,  [481]  who  meantime  received  the  whole  revenue, 
died  in  1832.  It  was  stated  that  Lillias  Walker  had  been  traced  to  Manchester,  where 
it  appeared  she  had  followed  a  dragoon  regiment,  and  was  addicted  to  habitual  intoxica- 
tion. All  traces  of  her,  however,  were  lost  towards  the  end  of  1832.  Tlie  petitioner, 
Mrs.  Walker,  heir  whomsoever  of  the  truster,  presented  an  application  to  the  Courts 
stating  that  all  the  trustees  were  dead  except  one,  Peter  Ferguson,  who  was  in  bankrupt 
circumstances,  and  that  there  was  reason  to  apprehend  that  the  estate  was  in  the  course  of 
being  dilapidated.  She  craved,  meantime,  that  a  judicial  factor  be  appointed  to  manage 
the  estate,  praying  the  Court 

"to  appoint  this  petition  to  be  intimated  on  the  walls  and  in  the  minute-book,  in 
common  form ;  and  also  to  be  served  upon  the  said  Peter  Ferguson,  and  to  ordain  him 
to  lodge  answers  tliereto,  if  so  advised,  within  a  short  space  ;  and  upon  resuming  con- 
sideration hereof,  with  or  without  such  answers,  to  api)oint  the  said  William  Cleugh,  or 
such  other  person  as  to  your  Lordships  shall  seem  ])roper,  to  be  judicial  factor  on  the 
whole  foresaid  trust-estate,  heritable  and  moveable,  with  the  usual  powers,  he  always 
finding  caution  before  extract,  in  terms  of  law;  and  in  the  event  of  the  said  Peter 
Ferguson  opposing  this  application,  to  find  him  liable  in  the  expenses  which  the 
petitioners  may  thereby  incur ;  and  in  the  meantime,  before  answer,  to  grant  warrant 
to,  and  authorise  Mr.  James  M*Hardy,  depute  sheriff-clerk  of  Lanarkshire,  to  collect  and 
levy  the  rents  of  the  property  in  question  now  due,  and  which  may  fall  due  before  the 
present  petition  shall  ha  finally  disposed  of  by  your  Ix)rdships ;  or  to  do  otherwise  in 
the  premises  as  to  your  Lordships  shall  seem  proper." 

The  Court,  at  advising  12th  May,  superseded  consideration  till  inquiry  should  he 
made  for  Lillias  Hardie,  both  at  Manchester  and  Liverpool.  Of  this  date,  it  was  stated 
from  the  bar,  that  inquiries  had  been  made  of  tlie  public  authorities  in  both  places : 
She  had  been  known  to  the  authorities,  but  no  clue  could  now  be  found  of  the  indi- 
vidual, and  the  impression  was  that  she  had  been  drowned  near  Manchester. 

The  Court  accordingly  granted  the  prayer  of  the  application. 
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No.  278.  IX.  Jurist  521.     6  June  1837.     Ist  Div.— Lord  Cockburn. 

Alexander  Grant,  Advocator. —  Whi/fham. 

Messrs.  Walker,  Grant,  and  Company,  Respondents. — Penmy,   IF,  Forbes, 

Junior. 

Stamp — Pars  Jvdicis — Revenue. — Oljserved  on  the  bench,  (1.)  That  where  a  question 
arises  as  to  the  party  who  shall  first  bear  the  expense  of  procuring  the  proper  stamp 
to  be  attached  to  unstamped  documents,  the  rule  is,  that  the  person  who  pro]>08es  in 
the  outset  to  have  it  done  shall  first  boar  it,  reserving  the  ultimate  question  of 
expenses  to  the  issue  of  the  cause.  The  ai)portionment  then  ai)pears  to  be  regulated 
by  the  fact,  whether  or  not  one  or  both  of  the  parties  have  taken  Ijenefit  by  the 
document :  (2.)  That  a  party  was  not  liable  in  any  j)art  of  the  expense  of  stamj)ing, 
when  he  judicially  stated  that  he  was  willing  that  his  case  should  l)e  decided  without 
reference  to  the  document  proposed  to  be  8tamj)e<L 

The  respondents  are  lessees,  under  the  advocator  or  his  author,  of  the  Aberlour 
distillery,  by  virtue  of  certain  conditions  of*  lease,  which  were  unstamped.  A  question 
having  arisen  as  to  the  extent  of  the  area  which  the  respondents  were  entitled  to  possess, 
it  was  submitted  to  two  referees,  and  they  having  differed  in  opinion,  the  question  was 
decided  by  the  award  of  an  oversman,  the  Sheriff-substitute  of  Morayshire,  who  found 
Uie  respondents  entitled  to  a  certain  stance  of  ground  in  dispute,  to  be  used  for  a  certain 
porpase.  Thereafter,  Grant  applied  to  the  iSheriff  for  interdict  against  certain  erections 
the  respondents  were  in  the  course  of  making,  which  was  ultimately  refused  by  the 
Sherifi^  in  respect  they  were  entitled  to  make  them,  in  terms  of  the  lease.  Grant 
Advocated,  and  in  the  closed  record  he  stated  that  the  respondents,  by  building  thereon, 
had  used  the  stance  of  ground  for  another  purpose  than  they  had  a  right  to  do  under 
the  award  of  the  oversman ;  and  he  founded  on  the  terms  of  the  lease  and  the  award. 
When  the  case  came  before  the  Lord  Ordinary,  he  appointed  the  missive  articles  and 
conditions  of  tack,  and  minute  of  reference  and  award,  to  be  stamped  at  the  mutual 
expense  of  the  parties. 

[622]  The  respondents  reclaimed  against  this  interlocutor,  in  so  far  as  they  were 
found  liable  in  any  part  of  the  expense  of  stamping. 

At  advising,  they  stated  that  they  did  not  found  on  the  lease ;  and  they  pleaded  that 
the  oversman  had  no  right  to  specify  the  use  to  which  the  stance  of  ground  should  be 
appropriated ;  and  as  the  advocator  alone  founded  on  the  unstamped  documents,  and 
caUed  in  question  their  right,  he  ought  to  bear  the  whole  expense  of  stamping. 

Lord  Pre»ideni. — It  is  only  meantime  that  the  expense  is  thrown  on  the  respondents ; 
if  they  be  in  the  right,  the  reclaimer  will  have  to  bear  the  whole  expense. 

PameyfoT  respondents. — The  documents  are  not  necessary  for  our  case.  The  other 
party  is  in  peHiorio,  and  I  am  quite  wiUing,  on  the  part  of  my  clients,  that,  so  far  as 
their  case  is  concerned,  the  documents  be  withdrawn  from  process,  and  the  case  be 
decided  without  them.  Besides,  we  have  brought  a  reduction  of  the  documents,  and  it 
would  be  a  singular  thing  to  make  us  liable  in  the  expense  of  stamping  documents,  where 
our  interest  is  to  reduce  them. 

Whigham  for  redatmer. — It  is  quite  impossible  to  decide  the  case  without  them.  It 
depends  on  the  whole  documents  taken  together. 

Lord  Gillies. — The  best  way  will  be  to  sist  the  case  till  the  documents  are  stamped. 

Lord  Corehouse. — Where  a  dispute  arises  as  to  the  party  who  shall  be  at  the  expense 
of  stamping,  I  have  always  understood  that  the  practice  is  this,  to  throw  the  expense 
first  on  that  party  who  proposes  that  the  deeds  should  be  stamped,  reserving  the  question 
of  ultimate  liability.  If  it  appear  afterwards  that  the  party  who  suggested  that  proce- 
dure has  taken  benefit  by  the  document,  a  part  of  the  expense  will  have  to  be  borne  by 
him ;  but  it  would  he  hard  to  put  him  to  expense,  if  it  turn  out  that  he  takes  no  benefit 
by  the  deed ;  and  much  more  so,  if,  from  the  very  outset,  he  says  that  he  is  willing  that 
the  document  he  thrown  aside,  and  that  his  case  be  determined  without  it.  We  have 
Qot  heard  the  merits  of  this  case,  and  know  nothing  of  it ;  but  we  shall  be  able  to  say 
afterwards  who  should  bear  the  whole  expense. 

Lord  Mackenzie. — It  would  be  hard  to  throw  any  part  of  the  expense  of  stamping 
documents  on  the  party  who  says  he  has  brought  a  reduction  of  the  documents. 
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ZjOrd  PrestderU. — I  would  give  credit  to  the  Lord  Ordinary  for  having  adopted  tiie 
best  method  here.  He  knows  the  case.  We  have  not  heard  it  argued.  I  would  there- 
fore, with  him,  have  the  stamping  done  at  the  mutual  expense  of  the  parties. 

The  Court 

"  Recal  the  interlocutor  reclaimed  against  hoc  stcUu,  and  remit  the  cause  again  to  the 
Lord  Ordinary  to  hear  parties,  and  to  do  therein  as  shall  be  just." 

[S.C.  16  S.  246.] 


No.  284.  IX.  Jurist  528.     10  June  1837.     1st  Div. 

William  Peacock  and  Others,  Petitioners. — Fordyce. 

Process — Minor — Curator — Factor  Loco  Tutoris — Pttpi?.— The  parents  of  several 
children,  of  whom  only  one  was  a  minor  pubeSy  having  died  intestate,  the  minor  pubes^ 
with  consent  of  the  next  of  kin  on  the  father  and  mother's  side,  presented  an  applica- 
tion to  the  Court,  praying  for  the  appointment  of  a  curator  bonis  to  himself,  and 
suggesting  the  same  person  to  be  selected  by  the  Court  to  act  as  factor  loco  tutoris  to 
the  children  in  pupillarity — Observed  by  the  Court,  that  the  proper  procedure  was  for 
the  minor  pubes  to  choose  a  curator,  and  that  the  party  so  chosen  was  usually 
appointed  by  the  Court  to  act  as  factor  loco  tutoris — Circimistances  in  which  this 
mode  was  adopted,  and  the  Court  appointed  the  curator  chosen  by  the  minor  to  the 
oifice  of  factor  loco  tutoris. 

Kobert  Peacock  and  his  wife  recently  died  in  Glasgow,  intestate,  leaving  three 
children,  viz.  the  petitioner,  who  was  a  minor  pubes,  and  a  brother  and  sister,  who  were 
pupils.  The  property  left  by  the  deceased  consisted  of  an  heritable  subject  in  Glasgow, 
the  title  to  which  had  been  taken  to  the  parents  in  liferent,  and  the  children,  equally 
among  them  nominatim,  in  fee.  The  rent  amounted  only  to  L.60,  and  the  moveables 
were  of  inconsiderable  value.  There  being  no  party  having  authority  to  take  charge  of 
the  real  and  moveable  estate,  the  minor  pubes,  with  concurrence  of  the  nearest  of  kin, 
both  on  the  father  and  [629]  mother's  side,  presented  this  application  to  the  Court, 
suggesting  a  Mr.  Cleugh,  accoimtant  in  Glasgow,  to  manage  the  property  belonging  to 
the  children.     The  petitioners  prayed  the  Court 

"  to  nominate  and  appoint  the  said  William  Cleugh  to  be  curator  bonis  of  the  petitioner, 
the  said  William  Peacock,  and  factor  loco  tutoris  for  the  said  Ann  Peacock  and  James 
Peacock,  respectively,  with  the  usual  powers,  he  always  finding  caution  before  extract^ 
in  terms  of  law ;  or  to  do  otherwise  in  the  premises  as  to  your  Lordships  shall  seem 
proper." 

In  the  course  of  the  single  bills,  at  moving  for  intimation  on  the  walls. 

Lord  President. — It  is  very  uncommon  to  appoint  a  curator  bonis  to  a  minor  pubes. 
The  usual  way,  in  such  circumstances  as  these,  is,  for  the  minor  to  choose  a  curator,  and 
the  party  selected  as  ciurator  is  usually  appointed  by  the  Court  to  act  as  factor  loco  tuiorii 
to  the  children  in  pupillarity. 

Of  this  date,  at  moving  after  intimation,  it  was  stated  from  the  bar,  that  the  minor 
had  chosen  Cleugh,  the  person  suggested  in  the  petition,  to  be  his  curator ;  and  a  motion 
was  made  to  have  the  same  party  appointed  factor  loco  tutoris  to  the  pupils. 

Lord  President, — ^That  is  the  proper  way. 

The  Court  accordingly  appointed  Cleugh  to  the  office  of  factor  loco  tutoris  to  the 
pupils ;  and  of  consent,  refused  the  desire  of  the  petition  quoad  ultra. 


No.  291.  IX.  Jurist  536.     13  June  1837.     2nd  Div. 

A.  B.,  Petitioner. 

C.  D.,  Hespondent. 
Curator — Pupil —  Custody. 

A  petition  was  presented  to  the  Court  by  the  curafor  bonis  for  a  pupil,  praying  for 
authority  to  remove  him  from  the  custody  of  his  mother,  who,  in  her  widowhood,  had 


CL  JUirt  18ST.  A.   B.   V.   0.    D.  245 

become  pregnant.  The  fact  being  admitted,  their  Lordships  approved  of  the  application, 
and  granted  authority  to  have  the  pupil  removetl  to  the  family  of  a  clergyman,  selected 
by  the  curator,  and  approved  by  the  fidends  of  the  pupil. 


No.  331.  IX.  Jurist  592.     4  July  1837.     1st  Div. 

John  Corson,  Petitioner. —  Whigham, 

Process — Curator  Bonis  to  an  Imbecile — Recal  of  Appointment  of — Exoneration — 
Competency, — ^The  Court  refused  to  exoner  a  party  who  had  been  appointed  curator 
boms  to  an  imbecile,  tiU  a  new  curator  should  be  appointed  to  the  office.  The 
curatorial  accoimts  had  been  approved  of  previously  by  the  Court,  but  on  the  compe- 
tency of  exonering  the  curator,  before  another  was  appointed,  being  mooted  by  the 
clerk,  the  Court  superseded  the  apphcation,  hoc  stcUUj  till  another  should  be  appointed, 
without  making  any  order  to  consign  the  balance  reported  to  be  due  on  the  accounts. 

Corson  had  been  appointed  by  the  Court  curator  bonis  for  Thomas  M'Michael,  a 
considerable  fanner  in  the  parish  of  Kirkconnel  and  county  of  Dumfries,  who  for  some 
time  had  been  incapable  of  managing  his  aifairs.  Shortly  thereafter  Corson  presented 
an  apphcation,  stating  that  he  was  unable  to  continue  longer  in  the  management,  in 
consequence  of  his  own  affairs,  and  in  consequence  of  being  thwarted  in  the  manage- 
ment by  the  interference  of  the  relations,  and  he  accordingly  prayed  the  Court 

"to  appoint  the  petition  to  be  intimated  in  the  usual  form,  and  thereafter,  on  resuming 
consideration  thereof,  to  approve  of  the  petitioner's  accounts ;  to  recal  his  appointment 
as  cvrator  bonis  foresaid ;  to  exoner  and  discharge  the  petitioner  as  curator  bonis  fore- 
said, and  his  cautioner,  of  the  petitioner's  whole  intromissions  and  management  with  the 
estate  of  the  said  Thomas  M'Michael,  down  to  the  present  date,  and  to  grant  warrant  to 
the  clerk  to  deliver  up  to  the  petitioner  the  bond  of  caution  lodged  by  him  ;  or  to  do 
otherwise  in  the  premises  as  to  your  Lordships  shall  seem  meet.'' 

Whighaan^  for  petitioner^  stated,  that  the  Court  had  now  approved  of  his  accounts, 
but  that  a  difficulty  had  occurred  to  the  clerk,  whether  it  was  competent  to  exoner  the 
petitioner  untU  another  party  should  be  appointed  to  the  imbecile  as  curator  bonis. 

Lord  President, — A  new  curator  must  be  first  appointed. 

Whigham. — ^The  accounts  have  been  approved  of ;  and  all  we  ask  meantime,  is  to  be 
allowed  to  consign  the  balance,  under  deduction  of  expenses.  We  can't  move  for  the 
appointment  of  a  new  curator.     We  have  no  interest. 

The  Court  considered  that  it  was  incompetent  to  move  farther  in  the  application  till 
the  appointment  of  a  new  curator,  and  accordingly  superseded  the  petition. 


No.  20.  X.  Jurist  52.     19  July  1837.     1st  Div.— Lord  President. 

Patkick  Clakke  and  Mandatory,  Pursuers. — Dean  of  Faculty  {Hope), 

A.  M'NeUl 

William  Brooks,  Defender. — D.  M'NeUl,  0.  G,  Bell, 

Beparation — Damages — Diligence — Arrestment^  Wrongous  use  of — Process. — An  arrest- 
ment, proceeding  on  a  Sheriff-Court  summons  which  was  not  executed  at  aU,  and  fell 
from  non-execution  within  the  forty  days,  in  terms  of  the  Act  of  Sederunt,  8  th  July 
1831,  sect.  6,  was  used  in  the  hands  of  a  mercantile  firm  in  this  country,  on  goods 
which  they  held  for  behoof  of  a  foreigner — Jury  awarded  L.150  damages  for  the  use 
of  this  arrestment,  although  the  party  aggrieved  had  failed  to  employ  the  usual  remedy 
by  applying  to  the  Lord  Ordinary  on  the  bills  for  letters  of  loosing  arrestment. 

The  defender  purchased  in  Dublin  from  the  pursuer,  who  was  a  merchant  there,  a 
qiiantity  of  rags,  valued  at  L.590,  at  the  usual  credit  of  six  months.  The  rags  were  put 
on  board  of  the  Helen,  bound  for  Fisherrow,  and  chartered  by  the  defender.  The 
pmsner  also  acid  to  the  defender  another  parcel  of  rags,  and  shipped  them  on  board  the 
lion.    It  appeared  that  a  misunderstanding  then  took  place  between  the  parties,  as  to 
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whether  the  defender  was  to  have  the  second  parcel  of  goods  on  the  same  terms  as  the 
first, — the  pursuer  maintaining  that  the  second  cargo  was  sold  for  cash,  and  the  defender, 
who  was  a  stranger  to  the  pursuer,  that  it  was  to  he  settled  for  on  the  same  terms  as  the 
first.  The  matter  was  meantime  managed  hy  the  pursuer  consigning  the  cargoes,  and 
taking  the  bills  of  lading  to  a  friend  of  his,  Mr.  Henderson,  then  in  Scotland,  who  gave 
the  defender  delivery  of  the  cargo  by  the  Helen,  on  arrival  at  Fisherrow.  A  bill  was 
thereafter  presented  for  the  defender's  acceptance  for  the  amount  of  the  cargo  by  the 
Helen,  but  the  defender  refused  to  accept,  on  the  ground  that  a  claim  had  been  made 
against  him  for  demurrage  by  the  owners  of  the  Helen,  for  the  detention  in  the  port  of 
Dublin,  occasioned  by  the  above  misunderstanding.  In  reference  to  the  cargo  by  the 
Lion,  which  the  defender  declined  to  receive,  except  on  the  same  terms  as  the  cargo  by 
the  Helen,  it  was  agreed  that  it  should  be  taken  possession  of  for  the  pursuer  by  Mr. 
Henderson ;  and  it  was  accordingly  placed  in  the  warehouse  of  Messrs.  Dickson,  David- 
son, and  Company,  at  Fisherrow,  for  behoof  of  the  pursuer. 

The  defender,  to  make  the  claim  for  demurrage  available,  caused  an  arrestment 
jurisduUionis  fundandoi  causa  to  be  laid  on  in  the  hands  of  Messrs.  Dickson,  Davidson, 
and  Comjmny,  on  the  goods  which  came  by  the  Lion,  which  they  held  for  behoof  of  the 
pursuer.  The  schedule  of  arrestment,  which  was  dated  4  th  September  1835,  fenced  and 
arrested  in  their  hands,  "the  sum  of  L.120,  less  or  more,  due  and  aildebted  by  you  to 
the  said  Patrick  Clarke ; "  "as  also  all  goods,  &c.,  sums  of  money,  merchant  ware,  &c., 
and  all  other  moveables,"  &c.  A  Sheriflf-Court  summons,  with  a  precept  of  arrestment 
therein,  was  also  raised,  and  an  arrestment  used  upon  the  dependence,  likewise  in  the 
hands  of  Dickson,  Davidson,  and  Company;  but  the  summons  was  never  executed 
within  the  forty  days,  it  having  been  allowed  to  fall,  as  the  defender  had  considered  it 
doubtful  how  far  a  Sheriff-Court  summons,  in  such  a  case,  could  proceed  upon  an  arrest- 
ment yttrwt/ic<i<7nw/ttnrfa7j^iaj  causa. 

The  pursuer  brought  an  ordinary  action  in  the  Court  of  Session  for  jmyment  of  the 
cargo  by  the  Helen,  to  which  defences  were  lodged,  stating  that  a  claim  of  L.85  had  been 
made  on  the  defender  for  demurrage,  and  till  that  was  arranged,  he  refused  to  settle  for 
the  value  of  the  cargo  ])y  the  Helen.  Lord  Fullerton,  however,  made  an  order  on  the 
defender  for  an  interim  payment  of  L.300,  and  ordained  the  balance  to  be  consigned  in 
bank  till  the  issue  of  tliese  claims.  Thereafter,  the  defender  brought  an  action  against 
the  pursuer,  concluding  for  relief  of  the  claim  of  demurrage. 

The  pursuer,  alleging  that  he  coidd  get  no  satisfactory  answer  to  a  corres[)ondence  in 
regard  to  loosing  the  arrestment  of  the  goods  brought  by  the  Lion,  raised  this  action  of 
damages :  and,  averring  that  he  had  suffered  injury  in  consequence  of  the  goods  being 
detained,  he  concluded  for  L.500  damages.  The  pursuer,  before  raising  the  action,  did 
not  apply  to  the  Lord  Ordinary  on  the  bills  for  letters  of  loosing  arrestment,  although 
this  was  competent,  in  respect  the  instance  had  fallen  by  failing  to  execute  the  summons 
within  the  forty  days,  as  required  by  the  Act  of  Sederunt,  8th  July  1831. 
The  issue  was : 

"Whether,  at  Fisherrow,  on  or  about  the  4th  day  of  September  1835,  the  defender 
wrongfully  arrested  certain  rags,  the  property  of  the  pursuer,  to  the  loss,  injury,  and 
damage  of  the  pursuer  1 " 

Dean  of  Faculty  and  A,  McNeill  stated  the  case  for  the  pursuer  to  the  jury,  after 
which  Mr.  Dickson,  one  of  the  arrestees,  was  examined,  but  no  proof  was  led  as  to  the 
alleged  damage. 

D.  McNeill  and  G.  O,  Bell  followed  for  the  defender,  and,  without  adducing  evidence, 
pleaded,  that  as  it  had  not  been  proved  that  the  arrestment  was  used  nimiously,  and, 
besides,  that  as  it  had  been  used  on  an  inept  summons,  and  one  which  had  fallen  by 
non-execution  within  forty  days,  no  damage  was  due,  jwirticularly  as  none  had  been 
proved. 

The  Lord  President  charged  the  jury.  He  stated,  that  to  use  such  an  arrestment 
against  a  foreigner  had  been  found  by  the  Court  to  be  inept;  (Burn,  13th  December 
1828)  but  the  pursuer  might  have  followed  the  simple  plan  of  going  to  the  Lord 
Ordinary  to  get  rid  of  the  arrestment,  as  pointed  out  by  the  Act  of  Sedenmt.  Instead 
of  that,  he  had  resorted  to  an  action  of  damages.  It  was  for  the  jury  to  say  if  the 
pursuer  acted  rightly,  and  he  left  it  to  the  jury  to  say  what  damages,  or  if  any,  should  be 
given  at  all,  in  the  circumstances,  seeing  that  the  pursuer  had  qualified  no  damages. 

Verilict  for  the  pursuer  —Damages  L.150. 
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No.  37.  X.  Jurist  90.     11  July  1837.     Lord  Jeffrey. 

P£TSR  Cunningham  Pagan  and  William  Pagan,  Advocatoi-s. — Neaves. 

John  M'Kie,  Respondent. — Adam  Anderson, 

Apprentice — Copartnery^  DieeoltUion  of — Homologation  of  Agreement  of  Partners  on 
Dis9oluiion  of  Company, — Held  by  Lord  JeflFrey,  Ordinary,  that  an  apprentice  Ixjund 
to  a  company,  or  to  the  partners  of  a  comi)any,  by  continuance  with  one  partner,  who 
carried  on  the  business  after  dissolution  of  the  company  by  voluntary  agreement, 
ac(}uiesced  in  by  the  apprentice,  must  be  held  to  homologate  the  voluntary  arrange- 
ment of  the  partners,  and  becomes  bound  to  implement  Ihh  indenture  to  the  jiartner 
with  whom  he  remained. 

By  indenture,  dated  2d  February  1832,  Peter  Cunningham  Pagan,  with  consent  of 
William  Pagan,  his  father,  became  apprentice  to  M*Kinnell  and  M*Kie,  booksellers  and 
bookbinders  in  Dumfries,  for  seven  years  from  14th  March  1830.  The  indenture 
contained  these  clauses : 

"It  is  contracted,  agreed,  and  finally  ended,  between  John  M*Kinnell  and  John 
M*Kie,  booksellers  and  bookbinders  in  Dumfries,  on  the  one  jiart,  and  Peter  Cunning- 
ham Pagan,  son  of  William  Pagan,  of  Curriestanes,  with  the  special  advice  and  consent 
of  his  said  father,  and  as  cautioner  and  taking  burden  upon  him  for  his  said  son,  on  the 
other  i>art;  that  is  to  say,  the  said  Peter  Cunningham  Pagan,  with  consent  aforsaid, 
hereby  Womes  bound  apprentice  and  servant  to  the  said  John  M*Kinnell  and  John 
M*Kie-,  in  the  trade  of  bookselling  and  art  of  lK)okbinding,  and  that  for  tlie  space  of 
seven  years  from  and  after  his  entry,  which  is  hereby  declared  to  have  begun  on  the  14th 
day  of  March  1830,  during  all  which  space  the  said  Peter  Cunningham  Pagan,  and 
William  Pagan,  his  father,  bind  and  oblige  themselves,  conjunctly  and  severally,  th«ar 
heirs,  executors,  and  successors  whomsoever,  that  he,  the  said  Peter  Cunningham  Pagan, 
shall  1)6  faithful,"  &c.  "For  which  causes,  &c.,  the  said  John  M*Kinnell  and  John 
M'Kie  hereby  accept  of  the  said  Peter  Cunningham  Pagan  as  their  apprentice,  and  bind 
and  obUge  themselves  to  instruct  him,"  &c.  "  And  bind  and  oblige  themselves, 
conjunctly  and  severally,  to  advance  and  pay  to  the  said  Peter  Cunningham  Pagan,  the 
apprentice,  for  his  entertainment  at  bed  and  board,  and  in  respect  of  the  services  to  be 
rendered  by  him  dinring  the  sjiace  of  his  apprenticeship,  the  weekly  allowance  following : 
viz.,  28.  6d.  during  the  second  year ;  3s.  during  the  third  year  \  3s.  6d.  during  the  fourth 
year;  48.  during  the  fifth  year ;  58.  during  the  sixth  year ;  and  7s.  6d.  during  the  seventh 
year." 

On  13th  August  1832,  M'Eannell  and  M^Kie  agreed  to  dispose  of  the  concern  to  one 
of  the  partners,  and  [91]  to  dissolve  the  copartnery.     The  articles  contained  a  clause  : 

"5^%,  That  the  indentures  of  the  two  apprentices  shall  be  indorsed  over  to  the 
purchaser,  who  shall  find  caution  to  the  satisfaction  of  those  concerned  for  the  fulfilment 
of  thoee  duties  towards  said  apprentices,  to  which  we  are  now  jointly  bound." 

Under  these  articles,  M*Kie  became  the  purchaser,  and  the  dissolution  of  the 
copartnery  was  announced  in  the  Edinburgh  Gazette  and  in  the  Dumfries  newspapers, 
accompanied  by  an  announcement,  that  M^Kie  continued  the  business,  in  all  its 
hranches,  in  the  same  premises.  This  he  did  without  any  interruption :  the  whole  of 
the  servants  and  apprentices  remaining  with  him  on  the  same  terms  as  they  had  served 
the  copartnery.  In  particular,  Pagan,  with  the  knowledge  of  his  father,  remained  with 
M*Kie  without  any  new  agreement,  and  received  the  increasmg  wages  stipulated  in  the 
indenture  till  March  1836. 

Matters  remained  in  this  state,  and  without  complaint  on  either  side,  till  March 
1^36,  after  the  last  year  of  the  term  in  the  indenture  had  become  current,  when  it  wtis 
Ptate^l  to  M*Kie  that  Peter  Pagan  was  desirous  to  emigrate  to  New  South  Wales,  ami  he 
accordingly  very  soon  left  M*Kie's  service.  It  was  stated  that  M*Kie  liad  stipulated  for 
com^jenHation  for  loss  of  Pagan's  servicevS,  but  this  was  denied,  though  c(»nimunings  on 
the  subject  were  admitted  by  Pagan^s  father ;  and  that  Pagan,  after  various  proposed 
com]>romises,  refused  to  give  anything,  alleging,  that  by  the  dissolution  of  the  co[)artnery, 
the  obligations  in  the  indenture  were  not  binding,  and  that  his  son  had  been  from  that 
date,  not  an  apprentice,  but  a  workman  at  will. 

M*Kie  then  raised  an  action  in  the  Sheriff  Court,  founding  uiK)n  the  indenture,  the 
articles  of  agreement  to  dispose  of  the  concern  and  to  dissolve  the  copartnery,  and  upon 
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the  minute  of  sale  and  dissolution,  and  the  announcement  of  the  dissolution  and  the 
continuance  of  the  business ;  upon  the  continuance  of  the  apprentice  in  his  service,  in 
the  knowledge  of  those  circumstances,  and  upon  the  desertion  of  the  ai)prentice,  and 
concluding  against  Pagan,  the  apprentice,  and  his  father  as  cautioner,  for  implement  of 
the  indenture,  or  for  payment  of  the  sums  stipulated  in  case  of  failure. 

The  Pagans  defended  and  pleaded — 1.  The  defender,  Peter  Cunningham  Pagan, 
neither  is,  nor  ever  was  the  apprentice  of  the  pursuer,  and  he  has  no  title  to  exact 
implement  of  the  indentiu'e  betwixt  the  late  firm  of  M*Kinnell  and  M*Kie  and  the 
defender.  2.  The  indenture  has  not  been  transferred  by  the  said  firm  to  the  pursuer, 
and  was  incapable  of  being  so  transferred,  to  the  effect  of  entitling  the  pursuer  to  the 
defender's  service:  Edinburgh  Glasshouse  Company  v,  Shaw,  2 2d  December  1789;  Mor. 
597.  3.  A  breach  of  the  indenture  was  committed  by  the  pursuer  €ind  his  late  partner 
by  the  volimtary  dissolution  of  the  partnership  betwixt  them,  and  thereby  not  only  was 
it  rendered  totally  moperative  against  the  defenders,  but  the  company  of  M*Kiimell  and 
M'Kie,  and  the  pursuer  as  one  of  the  partners  thereof,  became  liable  in  damages  to  the 
defender.  4.  The  defender,  William  Pagan,  having  only  been  bound  qtta  cautioner  for 
his  son  in  the  indenture  with  M'Kiimell  and  M*Kie,  his  obHgation  must  be  strictly 
interpreted,  and  cannot  be  extended  beyond  the  express  terms  of  the  obligation  under- 
taken by  him  to  Messrs.  M*Kinnell  and  M*Kie,  that  the  other  defender  should  serve  them 
as  their  apprentice,  as  the  counterpart  of  the  obligations  come  under  by  that  company. 

M*Kie  pleaded^ — 1.  The  defenders,  by  remaining  with  the  pursuer  as  apprentice  for 
nearly  four  years  after  the  withdrawal  of  M*Kinnell,  of  which  they  were  fully  aware, 
and  by  drawing  the  wages  and  other  benefits  stipulated  in  their  favour,  must  be  held  as 
sanctioning  the  dissolution ;  and  their  assent  to  that  withdrawal  must  be  imphed.  2. 
The  defenders  being  bound  to  the  pursuer  and  Mr.  M*Kinnell,  and  they  having  assented 
to  the  withdrawal  of  Mr.  M'Kinnell,  the  pursuer  is  entitled  to  enforce  implement  of  the 
obligation,  and  to  damages  for  breach  thereof.  He  also  stated,  that  though  he  had  con- 
cluded for  penalties,  in  terms  of  the  indenture,  he  did  not  wish  for  more  than  reparation 
for  the  actual  loss  sustained. 

The  Sheriff-substitute  having  pronounced  a  judgment  in  favour  of  the  advocators,  it 
was  recalled  and  altered,  on  an  appeal  to  the  Sheriff,  and  the  advocators  found  liable  in 
damages.     The  present  advocation  was  then  brought. 

The  Lord  Ordinary,  after  hearing  parties,  repelled  the  reasons  of  advocation,  and 
remitted  to  the  Sheriff  simpliciter.  His  Lordship  subjoined  to  his  judgment  the  follow- 
ing note : 

"  The  case  of  the  complainers  is  rested  entirely  on  the  subtlety,  that  he  was  bound 
as  an  apprentice  only  to  a  company ;  and,  though  he  did  serve  with  one  of  its  partners, 
apparency,  in  the  same  character,  for  upwards  of  four  years  after  its  dissolution,  still 
this  is  not  to  be  regarded  as  a  continuation  or  adoption  of  the  original  contract,  but  only 
as  a  series  of  voluntary  engagements  for  successive  years  or  terms ;  because  no  contract 
of  service  for  a  larger  period  can  be  constituted  without  writing ;  and  the  only  writing 
here  is  with  a  diflferent  party  from  that  now  seeking  to  enforce  it.  Some  of  the  premises 
of  this  argument  may  be  admitted,  but  to  the  conclusion  there  seem  to  be  several 
answers :  First,  The  indentures,  when  examined,  do  not  bear  to  be  entered  into  with  a 
company,  or  trading  firm  of  any  description ;  but  with  two  individuals,  who  sign  the 
instrument  accordingly,  individually,  and  not  by  a  firm,  and  buid  themselves,  in  the 
body  of  it,  jointly  and  severally,  to  implement  their  part  to  the  apprentice.  The 
respondent  accordingly  has  confessedly  implemented  that  part,  m  his  several  capacity, 
for  four  years,  instructing  the  apprentice  in  his  trade,  and  paying  him  regularly  the 
increasing  wages  stipulated  by  the  contract ;  the  apprentice  in  his  turn  claiming  and 
accepting  those  wages,  without  protest  or  explanation ;  and  both  parties,  in  fact,  fulfil- 
ling their  mutual  obligations  in  precise  conformity  with  its  provisions.  Secondly,  Even 
if  it  should  be  held  that  the  contract  was  truly  with  a  company,  it  would  rather  seem 
that  the  death  or  retirement  of  a  partner,  though  it  might,  in  strictness  of  law,  import  a 
dissolution  of  the  company,  would  not  necessarily  discharge  the  obligations  of  an 
apprentice,  if  the  business  were  afterwards  carried  on  as  before,  and  he  continued  for  a 
course  of  years  to  give  aid,  and  take  implement,  in  every  way,  of  the  indentures.  The 
case  of  Cutler,  17th  February  1711  (Mor.  583),  goes  even  farther  than  this.  But  the 
principle  is  recognised  to  a  considerable  extent  in  that  of  Baird,  13th  February  1827  (4 
Shaw  335) ;  and  if  there  had  actually  been  a  company  firm  in  the  present  case,  and  the 
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respondent,  after  his  partner's  retirement,  had  carried  on  the  business  under  that  firm, 
the  cases  would  have  been  almost  identical.     It  appears,  however,  that  there  was  no 
company  firm  in  this  case,  and   there   was  no   room,  therefore,  for   that  particular 
identification  of  the  concerns.     But  the  old  business  [92]  was  confessedly  continued, 
without  an  hour's  interruption,  in  the  old  shop,  and  with  the  old  stock  and  servants, 
which  was  as  near  an  unbroken  continuation  as  in  the  circumstances  was  possible.     If 
the  retiring  partner  had  been  a  sleeping  partner,  whom  the  complainers  had  never  seen 
or  heard  of,  though  the  company  might  (in  a  certain  sense)  be  held  to  have  been 
dissolved  by  his  retirement,   it  is  difficult   to   imagine   that  such   an   event,   utterly 
indifierent^  and  probably  unknown  to  the  apprentice,  should  yet  entitle  him,  upon  its 
discovery,  at  the  distance  of  four  years,  to  desert  the  service,  the  term  of  which  he  had 
80  nearly  completed.     Suppose  only  that  it  had  been  entirely  completed,  and  that  the 
complainer  had  then  sought  to  be  admitted  a  member  of  the  craft  or  corporation,  as  one 
who  had  served  a  regular  apprenticeship,  what  would  have  been  thought  of  the  corpora- 
tion, if  they  had  founded  on  the  legal  dissolution  of  the  company,  and  represented  the 
six  last  years  of  his  service  as  no  proper  apprenticeship,  but  a  mere  series  of  voluntary 
engagements  as  journeyman  for  a  year  ?     ITiird,  The  respondent  bemg  at  all  events  no 
stranger  to  the  original  contract,  but  having  subscribed  it,  and  being  bound  by  it  as  an 
individual,  it  cannot  be  held  to  have  been  utterly  annulled  by  the  dissolution  of  the 
company  (even  if  it  should  be  held  as  primarily  entered  into  with  that  body),  but  must 
have  still  continued,  as  a  writing,  referable  to  the  continued  connection  of  the  present 
parties  as  individiials,  imperfect  perhaps,  and  improbative  per  se,  but  capable  of  being 
supported  by  the  decided  acts  of  homologation  which  took  place  upon  both  sides  on  the 
faith  of  it,  for  the  long  })eriod  which  has  been  mentioned.     A  joint  obligation,  conceived 
in  such  terms  as  the  present,  includes  in  it  a  several  obhgation  also ;  and  the  writing 
embodying  it  may  very  well  become  the  voucher  and  exponent  of  the  mutual  obhgations 
of  parties,  after  ^e  contract  has  been  practically  confined  to  individuals,  by  the  retire- 
ment or  discharge  of  one  of  the  original  co-obligants.     Such  a  writing  is  not,  in  short, 
an  entire  nuUity,  hke  a  transaction  wholly  inter  aliosy  but  is  still  the  basis  of  the  actual 
engagement^  notwithstanding  an  emergent  variance  in  the  numbers  of  the  parties  who 
have  latterly  acted  on  it.     There  are  cftses,  it  is  believed,  in  which  the  mere  dehvery  to 
a  tenant  of  a  copy  of  the  general  terms  or  conditions  of  set  for  a  whole  large  estate,  if 
followed  by  possession,  and  the  regular  payment  of  rent,  has  been  found  sufficient  to 
eonstitute  a  real  right  of  lease  for  the  whole  period,  and  xmder  all  the  conditions 
expressed  in  such  copy,  though  not  once  mentioning  the  name  either  of  the  tenant  or 
the  particular  farm.     Fourth,  Those  acts,  so  undeniably  referable  to  the  tenor  of  the 
(mginal  written  contract,  would  of  themselves  afford  such  proof  of  a  parallel  agreement 
between  the  present  parties,  as  would  support  an  action  at  the  respondent's  instance,  to 
compel  the  complainers,  if  necessary,  to  enter  into  a  regular  written  contract  to  the  same 
effect ;  and  therefore,  they  have  no  lawful  interest  to  resist  the  present  demand.     This 
principle  seems  to  have  been  recognised  in  a  case  not  very  dissimilar,  Rymer  v.  M^Intyre, 
19th  July  1781  (Mor.  5726) :  See  observations  there  reported  as  having  been  made  from 
the  bench.      Finally,   Even   upon  the  complainer's   own   construction  of  his  actual 
engagement,  he  must  be  held  to  have  been  guilty  of  a  breach  of  it.     He  says  he  was  not 
serving  as  an  apprentice,  but  only  as  a  voluntary  workman,  engaged  from  year  to  year  ; 
at  all  events,  he  admits  that  writing  is  not  necessskry  for  such  an  annual  engagement,  and 
it  is  impossible  to  doubt  that,  but  for  the  want  of  writing,  the  actual  engagement  here 
was  for  not  less  than  six  years.     Now,  his  entry  to  the  service  was  on  the  14tli  March 
1830,  and  it  is  admitted  on  the  record,  that  he  continued  to  work  regularly  till  the  23d 
March  1836,  that  is,  for  ten  days  after  the  seventh  or  last  year  of  his  engagement  had 
begun,  and  when,  even  upon  his  own  hypothesis,  he  was  bound  to  have  completed  the 
tnnatf  ineeptus.     It  is  painful  to  see  a  litigation  among  such  parties  carried  so  far ;  and, 
ae  the  respondent  admits  that  the  complainer  offered  to  find  a  fit  substitute  to  work  out 
his  term,  when  tempted  to  leave  the  service  by  liigher  prospects  abroad,  it  is  impossible 
not  to  feel  that  it  is  a  hard  case  on  him  and  his  cautioner ;  and,  therefore,  the  Lord 
Ordinary  has  made  the  expenses  subject  to  modification.     He  doubts,  however,  whether 
he  can  properly  exercise  this  power  to  any  considerable  extent,  considering  that  it  is  the 
complainer  who  has  brought  the  case  into  this  Court,  where  the  main  expense  has 
probably  been  incurred."  -x 

This  judgment  was  acquiesced  in  by  the  parties* 
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No.  80.  X.  Juiist  175.     22  Dec.  1837.     1st  Div.— Lord  Cuuinghame. 

William  Campbell  and  Mandatories,  Pursuers. — SolicUor- General  (EiUherfard), 

T,  Maitland. 

Alexander  Monypenny,  Trustee  of  the  late  David  Stewart,  Earl  of  Buchan, 

Defender. — Dean  of  Factdty  (Hope),  A.  Wood. 

Entail — Fettera — Prohibitions — StatiUey  1685,  c,  22. — Where  a  tailzie  provided,  that 
"it  shall  noways  be  leisome  nor  lawful  to  any  of  the  heirs  of  tailzie  and  provision" 
"  to  sell,  dispone,  and  wadsett  the  lands,"  &c.,  "  or  to  contract  debt  for  which  the 
samen  may  be  apprized  or  adjudged,  or  to  do  any  other  fact  or  deed  in  prejudice  uf 
the  said  tailzie,  and  of  the  persons  above  named  and  their  foresaids,"  and  if  tlie  heirs 
of  tailzie  "  shall  in  any  time  coming  failzie  herein,  or  do  anything  contrair  to  this  my 
destination  and  ap[)ointment,  then,  and  in  that  case,  the  person  or  persons  sua  failzie- 
ing,"  &c.  "  shall  amitt  and  lose  their  right  and  haill  benefit  of  this  present  bond  of 
tailzie  ; "  and  an  heir  of  entail  made  up  titles  in  fee-simple,  and  conveyed  the  estate 
in  trust  for  certain  purposes — Held,  in  an  action  of  reduction  of  these  titles,  that  the 
tailzie  contained  an  effectual  prohibition  against  frustrating  the  succession. 

Sir  James  Stewart  executed  a  deed  of  tailzie  of  his  lands  and  Imrony  of  Strabrock, 
&c.,  on  4th  November  1664,  which  was  recorded  in  the  Register  of  Tailzies,  26th 
February  1720,  whereby  he  conveyed  his  said  estate  to  his  heirs-male  in  a  certain  series. 
The  deed  of  entail  contained  the  following  clauses : 

"  And  it  shall  noways  be  leisome  nor  lawful  to  any  of  the  heirs  of  tailzie  and  pro- 
vision above  specified  (except  only  the  said  William  Stewart,  my  son,  and  tlie  heirs-male 
lawfully  to  be  procreate  of  his  own  body,  and  the  heirs-male  lawfully  procreate  or  to  be 
procreate  of  my  own  body)  to  sell,  dispone,  and  wadsett  the  lands,  baronie,  and  others, 
above  written,  or  any  part  thereof,  or  any  arniual  rents  or  yearly  duties  to  be  uplifted 
furth  of  the  samen,  or  to  sett  tacks  thereof  for  longer  space  than  their  own  lifetimes,  or 
to  contract  debt  for  which  the  samen  may  be  apprized  or  adjvdged^  or  to  do  any  other  fad 
or  deed  in  prqfudice  of  the  said  tailzie^  and  of  the  [jersons  above  narned  and  their  fare- 
saiilSf  and  if  my  said  daughters,  and  their  Iieirs,  or  any  others  the  heirs  of  tailzie  aavi 
provision  above  specified  (except  the  said  William  Stewart,  my  son,  and  the  heirs-male 
lawfully  to  be  procreate  of  his  own,  and  the  said  heirs-male  lawfully  procreate  or  to  be 
procreate  of  my  own  body)  shall  in  any  time  coming  faUzie  herein,  or  do  anything 
contrair  to  this  my  destina-  [176]  -tion  and  appointment,  then,  and  in  that  case,  the 
person  or  persons  sua  failzieing  and  doing  in  the  contrair  hereof,  and  the  heirs  of  their 
bodies,  shall  amitt  and  lose  their  right  and  haill  benefit  of  this  present  bond  of  provision, 
and  infeftments  following  hereon,  and  of  the  haill  lands,  baronie,  and  others  above 
written,  and  the  samen  shall  in  all  time  thereafter  pertain,  belong,  and  accress  to  the 
next  person  for  the  time,  who  be  virtue  of  the  said  tailzie  and  provision  would  have 
succeeded  to  the  saids  lands  and  estate  failzieing  the  saids  persons  contraveners,  and  the 
heirs  of  their  bodies,  and  all  dispositions  and  other  deeds  whatsomever  made  or  done 
contrair  to  the  said  provision  and  destination,  with  all  that  shall  follow  thereon,  shall  be 
ipso  facto  voyd  and  nuU,  without  any  declarator,  and  shall  noways  affect  nor  burden  the 
saids  lands,  baronie,  and  others  above  written,  or  any  part  thereof,  as  if  the  samen  had 
never  been  done,  with  and  upon  the  whilks  reservations,  reversion,  provisions,  and 
conditions  respective  above  mentioned,  I  have  made  and  granted  thir  presents  and  no 
other  ways." 

The  heirs-male  of  the  entail  having  failed,  the  succession  opened  -to  Catherine 
Stewart  Lady  Cardross,  only  daughter  then  existing  of  the  entailer,  and  grandmother  of 
the  deceased  David  Earl  of  Buchan.  She,  in  February  1676,  expede  a  Crown-charter 
of  resignation  under  the  whole  conditions,  provisions,  &c.,  contained  in  the  tailzie  of 
Strabrock,  and  subsequently  pas.sed  infeftment  thereon.  On  the  death  of  Lady  Car- 
dross  and  her  son,  the  succession  opened  to  the  deceased  David  Earl  of  Buchan,  who 
had  himself  served  heir  to  his  father  under  the  entail  in  1768.  It  a])peared  that  David 
Earl  of  Buchan,  on  the  supposition  of  the  deed  of  entail  being  defective  in  the  prohibi- 
tion and  fetters  directed  against  frustrating  the  succession,  and  otherwise  invalid, 
granted  a  procuratory  of  resignation  for  resigning  the  estate  of  Strabrock  for  new 
infeftment  to  be  granted  in  favour  o{  himself,  his  heirs  and  assignees  ;  and,  in  pursuance 
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thereof,  he,  in  1819,  completed  a  feudal  title  in  his  own  person  as  unlimited  fiar  of  the 
estate,  which  he  thereafter,  in  1822,  conveyed  in  trust  to  the  defender,  Alexander 
Monypenny,  to  be  held  by  him  in  trust  for  certain  uses,  ends,  and  purposes. 

The  pursuers  obtained,  in  February  1836,  a  decree  of  adjudication  against  the 
present  Earl  of  Buchan,  who  succeeded  on  his  father's  death,  whereby  they  adjudged 
from  him  (1.)  his  liferent  of  the  entailed  estate  of  Strabrock  j  (2.)  a  faculty  competent 
to  the  Earl  to  reduce  the  disposition  in  1819,  granted  by  his  father  in  favour  of  himself 
and  assignees,  and  the  charter  of  resignation  and  infeftment  following  thereon,  and  also 
the  trust-deed  granted  in  favour  of  the  defenders. 

The  pursuers  brought  this  action,  calling  for  reduction,  (1.)  of  the  fee-8inii)le  titles 
expede  by  the  late  David  Stewart,  Earl  of  Buchan ;  (2.)  of  the  trust-deed  executed  by 
the  late  Earl  in  favour  of  the  defender,  dated  12th  June  1822;  and,  (3.)  of  the  titles 
expede  in  the  person  of  the  trustee. 

The  pursuers  ^/ea^6c2 — ^That  in  respect  of  the  above  terms  of  the  entail,  and  the 
inTestiture  under  which  the  said  deceased  David  Earl  of  Buchan  ]x>ssessed  and  enjoyed 
the  said  lands  and  estate  of  Strabrock,  it  was  ultra  vires  of  him,  the  said  deceased 
David  Earl  of  Buchan,  to  dispone  the  said  lands,  or  to  alter  the  said  entail  and 
investiture,  to  the  prejudice  of  the  heirs  called  to  succeed  by  virtue  of  the  original 
entail  of  Strabrock,  by  creating  a  new  investiture  thereof  in  favour  of  himself  and  his 
heirs  and  assignees  whatsoever,  and  thereafter  executing  the  trust-tlisiK)sition  alx)ve 
mentioned,  in  favour  of  the  said  Alexander  Monypenny  and  others,  the  said  investiture 
and  title  following  thereon  in  favour  of  the  said  Alexander  Monyi)enny  l)eing,  acconling 
to  the  legal  sense  and  meaning  of  the  prohibitory,  irritant,  and  resolutive  clauses  of  the 
said  entail,  made  and  executed  in  contravention  thereof,  inasmuch  as  the  said  dis])<)sition 
and  other  deeds  sought  to  be  reduced,  are  facts  and  deeds  "  done  in  prejudice  of  the 
said  tailzie,  and  of  the  |>ersons  above  named  and  their  foresaids." 

The  defender  maintained — (1.)  That  as  the  entail  of  the  estate  of  Strabrock  con- 
tained no  prohibition  against  altering  the  order  of  succession,  the  late  Earl  of  Buchan 
was  entitled  to  make  resignation  of  the  same,  for  the  jmrpose  of  completing  an  investi- 
ture in  favour  of  himself,  his  heirs  and  assignees ;  and,  (2.)  The  irritant  clause  in  the 
entail  of  the  estate  of  Strabrock  being  defective,  and  the  entail  being  thus  rendered 
inoperative,  the  late  Earl  of  Buchan  hsid  the  complete  control  over  the  estate,  and  had 
the  power  of  settling  it  in  any  way  he  might  think  fit. 

"ll^A  July  1837. — ^The  Lord  Ordinary  having  considered  the  record,  and  heard 
counsel  thereon,  Imo,  In  respect  of  the  decision  of  the  Court  on  10th  February  1837, 
in  an  action  at  the  instance  of  Mrs.  Susan  Howe  against  the  same  defender,  and  in 
reference  to  the  original  tailzie  of  the  estates  now  libelled  on,  finds  that  the  said  tailzie 
contains  an  effectual  prohibition  against  frustrating  the  order  of  succession  which  the 
late  Earl  of  Buchan  could  not  gratuitously  contravene.  2c/o,  Finds  that  the  disposition 
executed  by  the  late  David  Earl  of  Buchan  on  20th  January  1819,  and  also  the 
tnistdisposition  executed  by  the  said  Earl  in  favour  of  the  defender,  Mr.  Alexander 
Monypenny,  and  others,  dated  12th  June  1822,  are  contrary  both  to  the  prohibiting  and 
irritant  clause  of  the  original  tailzie  of  Strabrock,  libelled  on,  and  that  the  charters  and 
sadnes  following  on  these  deeds,  or  either  of  them,  cannot  have  more  force  or  effect  than 
their  warrants :  Therefore,  reduces,  decerns,  and  declares  in  terms  of  the  libel :  Finds 
the  defender,  qua  trustee,  liable  in  expenses,  and  remits  the  account  thereof,  when 
lodged,  to  the  auditor  to  tax  and  report. 

"iiTote. — ^The  challenge  here  instituted  by  the  pursuers,  raises  two  questions  for  the 
consideration  of  the  Court :  Isty  Whether  the  original  tailzie  imder  which  the  late  Earl 
of  Buchan  held  the  estate,  contained  an  effectual  prohibition  against  altering  the  order 
of  succession  1  and,  2dj  Whether  the  irritant  clause  in  the  tailzie  in  question  was  such 
as  to  entitle  the  present  Earl  of  Buchan,  as  now  the  heir  of  entail,  and  his  creditors,  to 
reduce  the  settlements   of  the  last  Earl  ? 

"  Upon  the  first  of  these  points,  the  defender  was  anxious  to  have  the  question  again 
argued  before  the  Lord  Ordinary,  as  he  stated  that  he  had  other  views  to  submit  on  this 
branch  of  the  case,  and  he  could  not  admit  that  the  single  decision  pronounced  in 
Howe's  case,  was  to  be  viewed  as  final  and  irreversible,  when  an  opportunity  occurred 
for  competently  arguing  his  plea  as  in  the  present  instance,  with  another  party.  But 
the  Lord  Ordinary  conceived,  that  acting  as  a  single  Judge  in  the  Outer-House,  it  was 
not  open  to  him  t»  hear  any  argument  on  this  question.     It  will,  however,  be  competent 
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to  the  defender  to  renew  his  motion  to  be  further  heard  before  the  Court,  when  the  caae 
is  brought  before  their  Lordships  on  a  reclaiming  note. 

"With  respect  to  the  construction  of  the  irritant  clause  in  the  original  tailzie 
(on  which  the  Court  has  not  yet  given  any  opinion),  the  Lord  Ordinary  is  disposed 
to  think  that  the  irritant  clause  of  this  tailzie  is  a  general  one,  and  appHes  to  the  whole 
acts  and  deeds  of  every  description,  which  are  prohibited.  This  clause  is  very  dijfferent 
from  the  irritant  clause  in  the  case  of  Tillicoultry,  as  a  comparison  of  the  two  entaik 
will  show.  But  it  certainly  comes  very  near  the  case  of  Robertson  Barclay  against 
Adam ;  still  the  present  entail,  in  it  structure  and  [177]  phraseology,  and  particularlj 
in  the  relative  connection  of  the  prohibitory,  resolutive,  and  irritant  clauses,  differe 
considerably  even  from  Dr.  Robertson  Barclay's,  as  a  reference  to  that  entail, 
and  the  short  report  of  Mr.  Shaw,  of  the  question  raised  on  it,  will  show.  But 
the  Lord  Ordinary  does  not  consider  it  necessary  to  enter  very  minutely  into  that 
point  here,  as  the  deeds  under  reduction,  executed  by  the  late  Lord  Buchan,  are 
clearly  and  indisputably  'dispositions,'  and  so  struck  at  by  all  the  clauses,  as  wdl 
irritant  as  prohibitory  and  resolutive,  in  the  entail  of  Strabrock.  In  this  point 
of  view,  the  present  case  is  ruled  by  the  decision  of  this  Court  and  thcf  House  of  Lords 
in  the  late  case  of  Cathcart  v,  Cathcart,  where  an  omission  in  the  prohibitory  clause 
against  selling  was  found  not  to  entitle  the  heir  in  possession  to  give  a  gratuitous 
conveyance  to  a  stranger.  As  well  remarked  by  Lord  Moncreiff  in  the  note  annexed  to 
his  judgment  in  Cathcart's  case,  *  where  there  is  a  defect  in  the  prohibitory  clause  of  an 
'  entail  in  any  of  the  three  great  points  of  prohibition,  the  entail  may  be  rendered 

*  unavailing  to  the  substitute  heirs,  but  the  act  not  prohibited  must  be  truly  and  actually 

*  done.'  Of  course  the  same  rule  must  apply  to  an  irritant  clause.  If  certain  acts  only 
are  held  to  be  irritated,  and  others  omitted,  it  is  only  an  act  of  the  latter  description 
which  can  be  sustained.  On  that  ground.  Dr.  Robertson  Barclay's  case  is  inapphcable 
to  the  present.  The  act  omitted  to  be  irritated  there  was  a  sale,  and  hence  a  bona  fide 
sale  was  sustained ;  but  it  was  not  found  there  that  a  gratuitous  disposition  or  alteration 
of  succession  could  have  been  made  by  the  heir  of  entail.  Indeed,  it  has  never  till 
lately  been  questioned  that  a  destination  fenced  by  a  prohibition,  even  without  an 
irritant  clause,  could  not  be  gratuitously  altered  by  a  mere  testamentary  settlement, 
executed  by  the  heir  in  possession.  See  Erskine,  B.  III.,  tit.  8,  sect.  23.  The  contrary, 
no  doubt,  is  said  to  have  been  found  by  the  House  of  Lords  in  the  late  case  of  Sharpe 
(10  Shaw,  747,  and  Shaw  and  M 'Lean's  App^al  Cases,  Vol.  L,  p.  615),  but  that  is  a 
single  precedent,  and  it  is  doubted  if  the  attention  of  their  LordjBhips  in  the  Court  of 
Appeal  was  properly  directed  to  the  Scotch  authorities  applicable  to  destinations  fenced 
with  a  proper  prohibitory  clause,  and  attempted  to  be  alienated  by  a  mortU  causa  deed. 
Indeed,  that  point  did  not  properly  arise  in  Sharpe's  case.  Farther,  the  present  case  is 
clearly  distinguished  from  that  of  Sharpe's,  as  the  House  of  Peers  did  not  view  that  as  a 
case  (like  Cathcart's)  where  certain  acts  were  irritated  and  other  acts  omitted ;  but  they 
considered  the  whole  irritant  clause  as  incomplete  and  blundered.  It  was  probably  held, 
therefore,  as  an  entail  without  any  effectual  irritant  clause  at  all,  and  so  not  within  the 
Act  1685.     The  irritant  clause  in  the  present  entail  is  plainly  not  of  that  description. 

"  Finally  J  It  seems  clear,  from  the  nature  of  the  action  in  Sharpe's  case,  that  wliat 
the  House  of  Peers  meant  to  declare  on  that  occasion  was,  that  the  estate  there  was  not 
placed  beyond  the  heir's  powers  of  alienation,  by  any  conveyance  executed  inter  vivoSj  and 
to  take  immediate  effect.    The  deeds  under  reduction  are  obviously  not  of  that  description." 

The  defender  reclaimed.     At  advising, 

Dean  of  Faculty  explained,  that  this  was  a  case  entirely  similar  to  that  of  Mrs. 
Rowe,  on  10th  February  1837  (see  supra^  15  Shaw  500),  against  the  same  defender, 
and  craved  the  Court  to  pronounce  a  judgment  similar  to  the  one  in  Rowe's  case.  Mrs. 
Rowe  had  died  after  judgment  in  the  case,  but  as  her  representatives  had  failed  to  come 
forward,  and  as  it  was  advisable  to  have  the  case  appealed,  it  became  necessary  to 
institute  the  present  action  at  the  instance  of  another  adjudger,  in  order  to  obtain  a  like 
judgment  as  in  the  previous  case,  and  for  the  purpose  of  obtaining  a  final  judgment  of 
the  House  of  Lords. 

The  Court,  without  hearing  coimsel  on  either  side, 

**  adhere  to  the  interlocutor  reclaimed  against,  so  far  as  relates  to  the  lands  and  barou}' 
of  Strabrock ;  and  with  this  qualification,  refuse  the  prayer  of  the  note ;  of  new  find 
expenses  due,  and  remit  to  the  auditor  to  tax  the  accoxmt  thereof  and  to  report" 
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John  Scouller  and  Others,  Petitioners. — Solidtor-General  (BiUherfurd), 

ffandyside. 

James  Thomson,  &c.,  Bespondents. —  Wilson. 

fadar  Loco  Tutoris — Judicial  Factor — Pupil — Bankrupt — Process — A.  S.,  1730. — A 
party  who  had  heen  appointed  factor  loco  tutoris  to  a  pupil,  and  also  judicial  factor  on 
an  estate  in  which  the  pupil  was  the  principal  party  heneficially  interested,  and  he 
and  his  cautioners  became  bsinkrupt,  and  were  sequestrated  — The  Court  removed  the 
party  from  these  several  offices. 

Thomson  had  been  appointed  by  the  Court  factor  loco  tutoris  to  a  pupil,  Mary 
Scouller,  and  also  judicial  factor  on  a  trust-estate,  in  which  the  pupil  was  the  principal 
party  beneficially  interested.  Thomson's  cautioners  were  Messrs.  Cleland  and  Tassie, 
biiilders  in  Glasgow,  with  which  comi>any,  it  appeared,  Thomson  was  concerned.  This 
application  was  presented  by  the  nearest  of  kin  on  the  father  and  mother's  side  of  the 
papil,  who  alleged  that  he  had  contravened  the  Act  of  Sederunt,  1730,  and  that  he,  and 
Cleland  and  Tassie,  his  cautioners,  had  been  sequestrated  as  a  company,  under  the 
Bankrupt  Statute.  Thomson  denied  that  he  had  been  a  partner  of  that  company  for 
many  years,  and  averred  that  the  sequestration  had  been  applied  for  without  his 
knowledge,  and  that  Cleland  and  Tassie  were  still  solvent. 

At  advising, 

Solicitor-General,  for  petitioners,  stated,  that  though  Thomson  denied  any  knowledge 
of  the  sequestration  mentioned  in  the  petition,  the  petitioners  had  recovered  a  subsequent 
petLtion  for  sequestrating  the  estate  of  the  respondent,  and  Cleland  and  Tassie  as  the 
partners  of  that  company,  which  application  was  signed  by  Thomson  himself.  This 
second  petition  for  sequestration  was  dated  in  July  1837,  and  the  answers  to  the  petition 
for  removal  were  dated  in  December  thereafter,  in  which  he  still  asserts  the  solvency  of 
the  company,  though  in  July  he  had  applied  to  sequestrate  his  own  and  his  partner's 
estate.    Thomson  ought  to  be  called  to  the  bar  to  answer  for  such  conduct. 

It  was  stated  by  the  respondent's  coimsel,  that  the  answers  had  been  prepared 
according  to  information  given  by  the  respondent  himself,  and  that  he  must  have  kept 
out  of  view  the  second  application  for  sequestration. 

The  Court,  though  considering  the  case  worthy  of  remark,  delayed  calling  the 
respondent  to  the  bar,  but  granted  the  prayer  of  the  petition,  and  removed  the  respondent 
hm  his  offices,  awarding  expenses  against  him. 


No.  98.  X.  Jurist  199.     19  Jan.  1838.     Ist  Div.— Lord  FuUerton. 

Major-Greneral  Sir  Colin  Campbell,  K.C.B.,  Pursuer. — SoUcitor-Oeneral 

(JRutherfurd),  Penney. 

The  late  J.  K.  Campbell  and  his  Representative,  Miss  Mary  K.  A.  Campbell, 
and  Andrew  Clason,  Defenders. — Dean  of  Faculty  {Hope),  A.  Wood. 

Agent  and  Client — Liability — Employment. — ^An  agent  having  been  employed  by  a 
party  to  lend  out  money  on  heritable  security,  and  at  a  considerable  distance  of  time, 
during  which  several  circumstances  conspired  to  depreciate  the  value  of  the  estate, 
and  the  lender  was  unable  to  recover — Circumstances  in  which  held,  that  the  agent 
was  liable  in  repetition,  in  respect  he  had  failed  in  the  essential  duty  of  an  agent,  to 
search  the  record  of  incumbrances,  and  to  communicate  to  the  client  the  state  and 
amount  of  prior  real  burdens  as  they  stood  in  the  record. 

Question  raised  on  the  bench,  as  to  the  extent  of  liability  for  which  an  agent  is 
subject,  where  the  demand  for  repetition  is  brought  by  the  lender,  after  a  distance  of 
time,  against  the  agent  for  neglect  of  professional  duty,  in  failing  to  search  the  records, 
and  where  circumstances  conspired  to  depreciate  the  value  of  the  estate  over  which 
the  loan  was  taken. — Obiter  on  the  bench,  that  an  agent  is  equally  bound  to  search 
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the  records  in  a  loan  transaction,  and  consequently  liable  for  neglect,  whether  he  act 
in  a  friendly  capacity  or  as  paid  agent  in  the  transaction. 

The  pursuer,  who  had  previously  lent  his  bi-other-in-law,  Mr.  Carapl^ell  of  Lochend, 
a  considerable  sum  of  money  on  his  personal  security,  was,  in  1819,  applied  to  to  make 
a  further  loan  of  money  on  liis  behalf.  The  pursuer's  brother,  Captain  Camjibell,  had 
also  lent  Mr.  Campbell  of  Lochend  a  sum  of  money  on  j>ei*8onal  security.  When  the 
application  was  made  to  the  pursuer  to  make  further  advances,  it  would  appear  that 
Lochend  was  then  in  labouring  circumstances,  though  it  was  believed,  at  the  time  of 
the  application,  that  his  property  was  then  sufficient  to  meet  his  liabilities.  The 
pursuer,  and  his  brother  Captain  Campbell,  having  entertained  the  idea  of  assisting 
Lochend,  employed  Messrs.  Campbell  and  Claaon,  W.S.,  or  at  all  events  Mr.  Campbell, 
to  ol)tain  such  information  as  would  enable  them  to  judge  of  the  propriety  of  acceding 
to  the  proposal  for  further  accommodation ;  and  Captain  Campbell,  who  was  then  in 
E<linburgh,  frequently  formed  the  medium  of  communication  between  the  parties,  but 
it  was  denied  that  he  had  any  authority  to  bind  the  pursuer.  The  pursuer  averred  that 
he  and  his  brother,  in  entertaining  the  idea  of  further  assistance,  never  intended  to 
interfere,  without  obtaining  unexceptionable  security;  because,  though  they  did  not 
know  the  amount  of  Lochend's  embarrassments,  they  were  aware  that  he  was  in  diffi- 
culties. In  these  circumstances,  the  pursuer  averred,  that  in  answer  to  one  of  his  com- 
munications, Mr.  J.  K.  Campbell  stated  that  the  heritable  incumbrances  on  Lochend 
amounted  to  about  L.8000,  but  that  the  estate  was  valued  at  about  K  16,000.  The 
pursuer,  in  these  circumstances,  agreed  to  advance  a  further  sum,  in  addition  to  the 
previous  loan ;  and  his  brother,  Captain  Campbell,  also  agreed  to  make  an  additional 
advance.  For  these  two  sums  an  heritable  security  was  stipulated,  and,  accordingly,  a 
deed  was  prepared  in  the  office  of  the  defender,  the  late  J.  K.  Campbell,  in  favour  of 
the  lenders,  which  was  executed  on  8th  June  1820,  and  infeftment  passed  on  the  23d 
[200]  June  thereafter.  Full  payment  of  the  fees  for  preparing  the  bond,  and  negotiating 
the  loan,  and  conducting  the  transaction,  were  charged  and  paid  to  the  agents,  though, 
according  to  practice,  the  agent  of  the  lender  doe^  not  charge  separate  fees  for  meetings 
and  corresi^ondence,  but  is  paid  an  ad  valorem  fee  on  the  loan.  The  bond  was  executed 
on  8th  June,  but  it  was  not  till  July  and  August  that  the  sum  to  be  advanced  was 
remitted  by  the  lenders  to  Mr.  J.  K.  Campbell  the  agent ;  and  before  the  remittance 
was  eventually  made,  Captain  Campbell,  who  was  then  in  London,  addressed  the 
following  letter  to  Mr.  J.  K.  Campbell : 

"London,  nth  July  1820. 

"  My  Dear  Sir, — Both  my  brother  and  myself  have  been  out  of  town  for  some  days 
past,  or  your  letter  would  have  been  sooner  answered.  He  will  have  the  money  ready 
in  a  day  or  two,  when  I  will  inform  you  how  it  is  to  be  received.  I  suppose  you  have 
made  every  necessary  inquiry  at  the  Register  Office,  that  not  more  than  eight  thousand 
some  odd  hundreds  of  heritable  bonds  were  on  the  estate  before  this  last  of  ours  (mean- 
ing the  heritable  bond  taken  in  his  and  his  brother's  favour),  as  it  will  nearly  amount  to 
its  value.  You  do  not  say  any  thing  about  the  power  of  sale,  &c.  &c.  in  a  year ;  but  I 
suppose  you  have  it  also.  L.  16,000  I  do  not  think  the  value  of  the  estate,  and  Mr. 
Downie  (if  it  was  him  that  offered  for  it)  may  be  assured  that,  with  my  consent,  he 
shall  not  have  it  at  that  price.  Mr.  Lawrie  informed  me  he  had  written  to  you  relative 
to  Major  Forty's  hundred  pounds,  &c.     Believe  me,"  &c. 

Previous  to  this  letter.  Captain  Campbell  had  i>aid  up  his  part  of  the  loon,  and  the 
above  letter  refers  to  the  i)ortion  payable  by  the  pursuer.  The  pursuer  averred  that  it 
was  part  of  the  arrangement,  that  the  sum  they  were  to  advance  should  l^e  paid  at  the 
sight  of  Mr.  J.  K.  CampMl,  to  extinguish  the  interest  on  heritable  debts,  and  on  claims 
on  which  real  diligence  had  been  used,  so  as  to  reduce  the  incumbrances  and  enlarge  the 
security  of  the  lenders,  and  that  Mr.  J.  K.  Campbell  was  cognizant  of  this,  as  appeared 
by  his  letter  of  31st  March  1823.  It  appeared,  however,  that  the  loan,  when  remitted, 
was  paid  over  by  J.  K.  Campbell  to  Lochend's  agent,  who  disposed  of  it  as  he  saw  fit, 
and  a  great  portion  of  it  was  paid  to  extinguish  claims  of  a  personal  nature. 

In  1821,  Lochend  was  sequestrated,  and  in  November  1822,  the  estate  was  sold  by 
public  auction  for  L.  12, 500.  In  a  scheme  of  ranking  which  was  prepared,  it  came  out 
that  the  price  was  swallowed  up  by  heritable  creditors,  whose  securities  stood  on  the 
record  of  a  prior  date  to  the  pursuer's,  and  there  was  no  available  personal  property. 

It  appeared  that  at  or  before  the  time  the  pursuer's  heritable  bond  was  executed, 
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there  stood  on  the  record,  in  addition  to  the  sums  secured  by  the  heritable  bonds,  of 
which  the  pursuer  had  been  made  aware,  a  larger  amount  of  real  burdens  than  had  been 
communicated  to  him,  viz.,  the  record  showed,  according  to  the  pursuer's  statement,  that 
the  sum  on  heritable  bonds  amounted  to  L.9000,  and  a  further  sum  of  interest  thereon 
of  L.1400,  accumulated  afterwards  to  L.2519.  Inhibitions  to  the  extent  of  L. 23, 242 
affected  the  estate  besides.  In  1830,  however,  the  record  was  purged  of  one  inhibition 
to  the  extent  of  L. 20,000,  which  had  been  used  on  the  dependence  of  an  action,  but 
was  subsequently  scored,  on  absolvitor  being  obtained  in  the  action.  The  remainder 
was  however  made  good  in  the  ranking. 

The  pursuer  was  ranked  part  pcusu  with  the  inhibiting  creditors  for  that  part  of  the 
sum  in  the  bond  which  consisted  of  advances  made  prior  to  the  inhibitions,  and  drew 
L578 ;  but  in  regard  to  the  additional  advance  in  1820,  he  was  excluded  by  preferable 
claims,  and  received  no  payment  whatever. 

The  pursuer  accordingly  brought  this  action  against  the  defenders  for  the  loss  he 
had  sustained,  in  respect  of  the  insufficient  security,  concluding  for  payment  of  L.4000, 
or  at  least  of  the  sum  of  additional  advance  in  1820,  taid  pleaded — (1.)  The  defender, 
Mr.  Clason,  and  the  late  Mr.  John  Kirkpatrick  Campbell,  undertook  in  their  social 
capacity,  or  at  least  the  late  Mr.  John  Kirkpatrick  Campbell  undertook  a  proper  pro- 
fessional employment  in  the  matter  of  the  loan  in  question,  and  they  or  he  having  com- 
mitted professional  negligence  and  breach  of  duty,  the  pursuer  is  entitled  to  reparation 
for  the  loss  thereby  occasioned.  (2.)  The  pursuer  is  entitled  to  claim  the  whole  sum 
concluded  for,  or  such  part  thereof  as  shall  be  shown  to  be  the  amount  of  the  whole 
damage  and  expense  occasioned  by  the  neghgence  and  breach  of  duty  libelled  on.  In 
any  event,  the  pursuer  is  entitled  to  claim  the  whole  amount  of  the  new  advance  made 
by  him  in  1820,  which  has  been  entirely  lost  to  him,  and  which  would  not  have  been 
made,  had  be  not  been  misled  by  the  erroneous  information  communicated  to  him. 

It  was  denied  in  the  defence  that  this  was  a  loan  transacted  on  the  common  footing, 
and  it  was  averred  that  the  lenders,  the  pursuer  and  his  brother,  who  were  nearly  related 
to  the  borrower  (one  of  them  being  married  to  Lochend's  sister),  never  intended  or 
stipulated  for  the  same  security  that  third  parties  would  have  done :  indeed  they  were 
aware  that  the  value  of  Lochend's  property  would  ultimately  depend  on  the  market 
price  of  land  when  it  became  necessary  to  sell.  The  late  Mr.  Campbell  had  given 
friendly  advice  to  the  lenders  only,  and  was  not  the  lender's  ordinary  agent.  The 
lenders  placed  implicit  reliance  on  the  statements  of  the  borrower,  with  regard  to  the 
amount  of  his  difficulties  and  heritable  incumbrances ;  and  it  was  stated,  that  before  the 
loan,  they  were  shown  a  list  of  pressing  debts,  among  which  were  those  in  virtue  of 
which  inhibition  had  been  used.  Accordingly,  they  agreed  to  the  loan  entirely  on  the 
futh  of  Lochend's  own  representations,  without  stipulating  for  any  search  of  incum- 
brances. In  relation  to  the  letter  of  17  th  July  1820,  it  was  explained,  that  it  showed 
that  the  lenders  did  not  stipulate  for  a  complete  search,  but  only  expressed  an  anxiety 
lest  more  should  turn  out  to  be  secured  by  way  of  heritable  bonds  than  the  L.8000  of 
which  they  were  aware,  and  not  that  they  were  desirous  to  ascertain  the  amount  of  real 
bnidens ;  and  they  were  made  aware  previously,  that  the  heritable  bonds  amounted  to 
about  L.8000  or  thereby.  Further,  it  was  averred  that  the  pursuer  must  be  held  to 
have  been  aware  of  the  existence  of  inhibitions ;  for  Captain  Campbell  had,  l)efore  the 
pursuer's  part  of  the  loan  of  1820  was  remitted  from  London,  given  authority  to  Mr.  J. 
K.  Campbell  to  deliver  a  guarantee  to  a  creditor  who  had  used  inhibition  (one  of 
L2000)  to  see  the  debt  paid,  in  case  of  its  being  found  due.  (It  was  denied,  however, 
by  the  [201]  pursuer  that  this  proceeding  of  his  brother  could  afiFect  him.)  It  was  after 
this  proceeding  of  Captain  CampbelFs  that  the  before-quoted  letter  of  17th  July  1820 
was  addressed  to  Mr.  J.  K.  Campbell  from  I^ndon,  in  regard  to  the  pursuer's  part  of 
the  loan ;  and  it  was  averred  that  Captain  Campbell  was  privy  to  the  money  being 
applied  to  the  payment  of  debts  not  heritably  secured,  and  that  he  had  various  meetings 
on  this  subject  with  the  parties,  where  the  nature  of  the  debts  on  which  inhibition  had 
been  used  was  explained,  and  the  interest  provided  for  put  of  the  loan ;  and  it  was 
further  averred,  that  in  reality,  at  the  date  of  the  loan,  no  more  was  secured  on  the 
estate,  by  way  of  real  burden,  than  the  L.8000,  of  which  the  lenders,  it  was  alleged, 
had  full  notice.  The  depreciation  in  the  value  of  land,  the  great  expense  incurred  in 
the  sequestration,  amounting  to  L.2000,  completely  explained  the  reason  why  Lochend's 
▼iews  had  not  been  realised,  without  impeaching  the  acting  of  the  late  Mr.  J.  K. 
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Campbell ;  and  it  was  averred  that  the  lenders,  in  their  letters,  expressed  themselvee, 
subsequent  to  the  loan,  satisfied  of  Lochend's  solvency.  Lochend  was  in  difficulties,  but 
the  lenders  had  confidence  that  the  representations  of  the  borrower  would  be  realised ; 
but  in  consequence  of  the  depreciation  in  the  value  of  land  and  farm-stocking,  his  affairs 
fell  into  irretrievable  embarrassment ;  but  even  after  that,  and  when  the  pursuer  and  his 
brother  were  perfectly  aware  of  the  situation  of  matters,  and  that  they  could  not  draw  pay- 
ment, they  still  continued  to  employ  the  defenders  in  their  capacity  of  agents,  in  various 
matters  of  importance  in  relation  to  Lochend's  affairs,  and  it  was  not  till  1835  that  this 
action  was  raised.  It  was  denied,  on  the  part  of  Mr.  Clason,  that  he  had  any  thing  to  do 
with  the  loan,  and  he  explained  that  it  was  the  late  Mr.  J.  K.  Campbell  who  was  concerned 
with  the  transaction ;  and,  at  the  debate,  it  was  stated  at  the  bar  by  the  defenders'  counsel, 
that  the  action  was  truly  insisted  in  against  Mr.  Campbell's  daughter,  his  representative. 

The  defenders  pleaded — (1.)  That  there  never  was  any  professional  employment 
(2.)  That  the  pursuer  relied  entirely  on  Lochend's  own  statements  in  regsurd  to  his 
liabilities.  (3.)  The  circumstances  under  which  the  advance  by  the  pursuer  was  made, 
take  the  question  altogether  out  of  the  case  of  a  party  lending  money  to  a  stranger,  and 
employing  a  man  of  business  in  the  ordinary  course  for  the  purpose  of  investmg  it ;  and 
consequently,  those  responsibilities  do  not  arise,  which  might  otiierwise  be  incurred  by  a 
law  agent,  in  the  event  of  the  prior  heritable  burdens  not  having  been  accurately 
ascertained  by  him.  (4.)  By  employing  the  defenders  subsequent  to  the  period  when 
the  pursuer  was  aware  of  the  true  state  of  matters,  the  presumption  was,  that  the  pur- 
suer had  departed  from  aU  claim  on  the  score  of  professional  liability  in  the  cajse.  (5.) 
Farther,  the  claim  insisted  in  is  groundless,  because,  in  point  of  fact,  the  prior  securities 
ajSecting  the  estate  of  Lochend,  were  not  greater  in  amount  than  the  pursuer  was 
perfectly  aware  of ;  and  in  particular,  the  heritable  bonds  for  the  amount  of  which  alone 
the  pursuer  has  pretended  that  he  relied  upon  the  information  of  Mr.  John  Kirkpatrick 
Campbell,  did  not  exceed  the  sum  at  which  they  had  been  all  along  stated  to  the  pur- 
suer or  his  brother  Captain  Campbell,  who  acted  for  him.  (6.)  At  the  date  of  the 
security,  and  taking  the  estate  of  Lochend  at  its  then  value,  and  at  the  value  at  which 
it  was  estimated  by  the  pursuer  and  his  brother,  the  security  was  perfectly  ample  and 
sufficient.  Taking  the  estate  at  that  value,  there  is  no  ground  for  pleading  that  the  pur- 
suer would  not,  upon  the  security  granted  him,  have  made  the  loan  he  did,  although  he 
had  known  all  the  circumstances  as  to  the  incumbrances  of  which  he  now  thinks  proper 
to  pretend  that  he  was  ignorant.  (7.)  In  considering  the  sufficiency  of  the  security 
obtained  by  the  pursuer,  it  is  the  advance  then  made  by  him  and  his  brother  that  can 
alone  be  looked  to.  The  old  advances  which  previously  stood  upon  personal  security 
must  be  thrown  out  of  view ;  for  it  is  only  as  respects  the  new  advance  that  it  can  be 
said  that  full  security  was  made  a  condition  of  granting  it,  although  no  doubt  it  was  an 
object  to  get  the  old  advance  included  in  the  security,  and  to  make  the  best  of  it. 

"  28^/*  June  1837. — ^The  Lord  Ordinary  having  heard  parties'  procurators,  and  con- 
sidered the  whole  process  and  productions.  Finds  that  the  defender,  the  late  John  Kirk- 
patrick Campbell,  one  of  the  partners  of  the  company  of  Campbell  and  Clason,  was 
employed  by  the  pursuer,  and  by  his  brother.  Captain  Patrick  Campbell,  to  carry  into 
efiFect  a  loan  which  these  parties  had  agreed  to  make  to  their  brother-in-law,  Mr.  Camp- 
bell of  Lochend,  upon  heritable  security :  Finds  that  the  said  heritable  security  was 
accordingly  prepared  by  Messrs.  Campbell  and  Clason,  the  defenders,  and  charged  in 
their  accounts  at  the  usual  rates  :  Finds  it  not  proved  that  the  defender,  the  said  John 
Kirkpatrick  Campbell,  or  the  company  of  Campbell  and  Clason,  were,  previously  to  the 
advance  of  the  money  on  the  said  security,  relieved  by  their  employers  from  the  obliga< 
tion  to  take  the  usual  precaution  of  searching  the  records,  forming  an  essential  part  of 
the  duties  of  a  professional  adviser  in  such  transactions :  Finds  it  not  averred  by  the 
defenders,  that  any  such  search  of  records  was  made  by  them  l)efore  the  said  transaction 
was  completed  :  Finds,  that  in  consequence  of  the  inadequacy  of  the  price  obtained  for 
the  lands  on  which  the  herita])le  security  was  granted,  the  pursuer  has  been  unable  to 
recover  payment  of  the  money  advanced  by  him  :  Finds  that^  in  these  circumstances,  the 
present  summons  has  been  raised  by  the  pursuer  on  two  grounds :  Ist^  That  the  defender 
or  defenders  had  failed  to  inform  the  pursuer  of  the  nature  and  amount  of  the  debts 
preferably  aflfecting  the  estate ;  and,  2dly,  That  the  defenders  imdertook  to  secure  the 
application  of  the  sum  advanced  to  the  payment  of  the  debts  preferably  affecting  the 
estate,  and  had  failed  to  do  so  :  Finds  that  the  leading  conclusion  of  the  action  is  for  the 
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loss  incurred  by  the  pursuer,  in  consequence  of  the  alleged  breach  or  neglect  of  duty  by 
the  defenders,  as  aforesaid :  Finds,  in  regard  to  the  first  ground  of  action,  that  in  the 
special  circumstances  of  this  case,  as  established  by  the  correspondence,  the  pursuer  has 
not  proved  that  the  loss  or  damage  arising  from  the  transaction  is  imputable  to  the  failure 
of  the  defenders  to  make  the  usual  searches  of  the  records  before  the  transaction  was 
entered  into ;  and  finds,  in  regard  to  the  second  ground  of  action,  that  the  documents 
and  correspondence  forming  the  evidence  in  the  cause,  are  negative  of  the  averments  of 
the  pursuer,  and  therefore,  assoilzies  the  said  defenders  from  the  conclusions  of  the 
action,  and  decerns  :  Finds  the  said  defenders  entitled  to  expenses,  and  allows  an  account 
thereof  to  be  given  in,  and  to  be  taxed  by  the  auditor. 

"  Note, — The  defender,  Mr.  Campbell,  was  employed  by  the  pursuer  and  his  brother, 
^en  Captain  Patrick  Campbell,  to  carry  through  a  loan  on  heritable  security.  The  pre- 
sumption, of  course,  is,  that  they  were  employed  on  the  usual  understanding  as  to  their 
professional  duty,  and  that  presumption  is  confirmed  by  their  account,  charging  the  usual 
rates  for  their  services.  There  is  no  evidence  that  they  were  dispensed  from  the 
[202]  performance  of  any  part  of  those  duties.  On  the  contrary,  it  appears  from  the 
letter  of  the  17th  July  1820,  from  Captain  Patrick  Campbell,  who  took  the  principal 
charge  of  the  matter,  that  he  relied  on  inquiries  having  been  made  at  the  Register  Office 
to  ascertain  how  far  the  estimated  value  of  the  estate  would  support  the  preferable 
burdens,  when  increased  by  the  proposed  loan.  It  is  true  the  letter  only  mentions  *  herit- 
^  able  bonds,'  but  the  object  of  the  writer  is  sufficiently  clear  from  the  context.  Had 
the  transaction  been  followed  out  in  the  usual  way,  and  had  the  money  been  paid  over 
to  the  borrower,  and  the  application  of  it  left  entirely  at  his  discretion,  it  would  have 
been  difi&cult  for  the  defenders,  in  the  event  of  a  shortcoming  occasioned  by  preferable 
debts  standing  on  the  record,  and  not  communicated  to  the  lender,  to  screen  themselves 
from  the  liability  to  make  good  the  loss  arising  from  that  deficiency.  But  this  was  not 
the  course  followed  here.  It  is  proved  that  the  lenders  made  the  advance  for  the  pur- 
pose of  relieving  the  borrower  of  his  *  pressing  debts.'  And  they  stipulated  for,  and 
actually  exercised  the  right  of  controlling  the  application  of  the  sum  so  borrowed  ;  for 
the  Lord  Ordinary  considers  it  to  be  sufficiently  proved,  indeed,  it  was  hardly  denied  at 
&e  debate,  that  in  this  particular.  Captain  Patrick  Campbell  acted  not  only  for  himself, 
but  for  his  brother,  the  pursuer.  Accordingly,  the  second  issue  for  the  pursuer  was 
abandoned,  and  indeed,  it  was  completely  negatived  by  the  evidence ;  and  the  question 
arises,  whether,  in  the  special  circumstances  of  this  case,  the  pursuer  has  proved  the  loss 
and  damage  to  have  arisen  from  the  failure  of  the  defenders  to  search  the  records  pre- 
viously to  the  advance  of  the  money  ? 

"This  failure  is  of  importance  only  in  regard  to  the  inhibitions.  For  the  Lord 
Ordinary  thinks  it  is  proved,  that  the  parties,  or  at  least  Captain  Patrick  Campbell,  who 
acted  for  both,  was  apprised  of  the  amount  of  the  heritable  bonds  before  the  money  was 
advanced.  And  in  regard  to  the  inhibitions,  the  Lord  Ordinary  cannot  ado{)t  the  argu- 
ment of  the  pursuer,  that  the  simple  fact  of  inhibitions  to  a  large  nominal  amount 
appearing  on  the  register,  is  sufficient  to  render  the  defenders  Hable  for  the  whole  debt, 
Aofugh  the  greater  part  of  those  inhibitions  were  of  no  avail,  and  were  practically 
extinguished  long  before  the  money  was  advanced,  by  decreets  of  absolvitor  in  the  actions 
on  which  they  were  laid.  In  the  ftrgt  place,  he  doubts  whether  the  liability  of  an  agent, 
for  a  mere  failure  to  search  the  records,  imattended  by  any  evidence  of  an  intent  to 
deceive,  can  be  carried  farther  than  an  implied  or  constructive  warrandice,  that  the 
estate  is  free  from  available  burdens,  or  can  be  extended  to  an  absolute  warrandice  of 
the  debt,  in  the  event  of  a  deficiency  of  value,  or  supervening  eviction,  on  a  ground 
independent  of  those  available  burdens,  and  which  the  search  of  the  records  could  not 
have  disclosed*  Secondly,  he  does  not  think  that  this  ground  of  action  is  admissible 
onder  the  present  summons.  It  is  clear  from  the  passage  at  the  middle  of  p.  4,  that  the 
ground  of  action  here  is,  loss  arising  from  the  amount  of  *  incumbrances  actually  affecting 

*  Ae  estate  at  the  period  of  the  loan,'  and  continuing  to  affect  it  at  the  period  of  the 
sequestration,  independently  of  other  incumbrances,  such  as  *  inhibitions  used  on  de- 

*  pending  actions  against  the  said  John  Campbell,  which  proved  in  the  end  ineffectual  to 
'  attach  the  estate,  in  consequence  of  the  said  John  Campbell  obtaining  decrees  of  absol- 

*  vitor.'  Now,  this  being  the  ground  of  action,  and  the  nature  of  the  liability  sought  to 
be  enforced,  the  Lord  Ordinary  does  not  think  it  proved  in  this  case,  that  the  loss  has 
arisen  from  the  defenders'  negligence  or  breach  of  duty  ;  for  whatever  may  have  been 
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the  case  as  to  the  origiiial  loan,  the  special  application  of  the  sum  so  advanced  was  not 
made  on  any  reliance  on  the  professional  opinion  of  the  defenders,  or  either  of  them. 
The  whole  of  this  part  of  the  transaction  was  managed  by  Captain  Patrick  Campbell, 
who  is  jDroved,  by  the  documents  in  process,  to  have  had  repeated  consultations  with  the 
borrower's  agent  on  the  nature  and  amount  of  the  borrower's  other  debts,  who  may 
fairly  be  presumed  to  have  been  informed  of  the  inhibitions,  the  amount  of  which  was 
at  that  time  known  to  Mr.  Martin,  the  borrower's  agent,  and  who  seems,  in  his  selection 
of  the  debts  to  be  paid  off  by  the  loan,  to  have  waived  all  consideration  of  the  seciirity 
of  himself  and  his  brother,  and  to  have  been  moved  exclusively  by  the  consideration  of 
the  pressure,  which  it  was  most  important  for  his  brother-in-law,  the  borrower's  comfort, 
to  be  relieved  of.     Indeed,  it  is  proved  that  Captain  Campbell  insisted,  contrary  to  the 
suggestion  of  the  agents,  on  payment  of  various  debts  purely  personal,  and  that,  although 
this  ai)plication  left  unprovided  for  the  arrears  of  the  interest  of  the  heritable  bonds  of 
which  he  was  confessedly  apprised.     Considermg,  then,  the  very  special  circimistances 
of  this  case, — in  particular,  that  the  lenders  had  the  control  of  the  money  advanced  to 
the  borrower,  that  the  loss  seems  mainly  to  have  arisen  from  the  way  in  which  they  exer- 
cised that  control,  and  that  it  was  not  exercised  on  the  professional  responsibility  of  the 
defenders, — The  Lord  Ordinary  does  not  think  that  the  pursuer  has  proved  the  connec- 
tion between  the  loss,  and  the  omission  imputable  to  the  defenders  previous  to  the 
advance  of  the  money. 

"  Accordingly,  it  is  to  be  observed  that  Captain  Campbell,  who  was  the  acting  party 
in  the  whole  transaction,  both  for  himself  and  his  brother,  does  not,  during  the  whole 
correspondence,  make  the  slightest  complaint  of  there  having  been  any  neglect  of  duty 
on  the  part  of  the  defenders.  On  the  contrary,  in  his  letters  of  2d  and  3d  March  1821, 
to  the  defender  Mr.  Campbell,  he  asks  the  defender  to  get  from  the  Register  Office  an 
exact  account  of  the  heritable  debts  and  inhibitions,  for  the  purpose  of  ascertaining 
whether  it  would  be  safe  for  himself  and  his  brother  to  make  any  farther  advances. 
Neither  can  it  be  thrown  out  of  view,  that  although  the  pursuer  was  informed  as  early 
as  the  month  of  April  (see  letter  of  the  pursuer  to  the  defender  of  5th  April  1821,  and 
pursuer's  letter  to  Captain  Campbell  of  the  11th  April),  not  only  of  the  existence  of  the 
inhil)itions,  but  of  the  legal  effect  of  them  upon  his  own  heritable  security,  he  never 
seems  to  have  made  any  complaint  upon  the  subject,  until  the  11th  of  March  1823  (see 
letter  of  that  date,  p.  81,  defenders'  appendix),  and  he  made  no  demand  on  the  defenders 
on  that  ground  until  the  10th  February  1825,  and  that  long  after  various  proceedings, 
in  which  the  defender  had  been  professionally  and  confidentially  consulted  concerning 
the  affairs  of  the  debtor,  then  bankrupt,  and  in  which  a  regard  for  his  own  security 
might  have  dictated  a  very  different  course,  had  he  been  duly  apprized  that  there  was 
any  intention  of  rendering  him  liable  for  any  part  of  the  loan  in  question. 

"  Upon  the  whole,  then,  while  the  Lord  Ordinary  does  not  mean,  in  the  sHghtest 
degree,  to  trench  on  the  general  rules  touching  the  liability  of  professional  persons  for 
the  consequences  of  the  violation  or  neglect  of  their  professional  duty,  he  does  not  think 
that,  imder  the  very  special  circumstances  of  this  case,  and  a  fair  consideration  of  the 
voluminous  correspondence  forming  the  evidence,  the  pursuer  has  made  out  his  case." 

Both  parties  reclaimed.     At  advising. 

Lard  President — I  am  sure  the  Court  will  be  of  opinion  with  me,  that  I  did  right 
in  suggesting  to  the  parties  to  withdraw  this  case  from  the  jury,  as  being  in  its  shape 
quite  unsuited  for  jury  trial.  (The  case  had  ])een  remitted  to  a  jury,  but  the  parties,  on 
the  suggestion  of  the  Lord  President,  agreed  to  remit  it  again  to  the  Court  of  Session.) 

Lm'd  Gillies, — I  certainly  agree  with  your  Lonlship  that  the  case  was  not  suitable 
for  the  Jury  Court,  and  I  was  going  to  say  (his  Lordship  had  been  interrupted  by  the 
Lord  President),  that  before  this  discussion  at  the  bar,  I  had  formed  an  opinion  different 
from  the  Lord  Ordinary,  and  now,  after  the  argument,  I  am  more  confirmed  in  my 
first  opinion.  I  hold  it  to  be  the  bounden  and  essential  duty  of  an  agent  who  is 
employed  in  a  loan  transaction,  to  search  the  record  of  incumbrances,  and  that  lie  is 
not  entitled  to  trust  to  the  lender  doing  that,  nor  to  his  representations  on  that  subject, 
but  what  is  more,  I  think  that  he  is  bound  to  communicate  the  result  of  his  search  to 
the  party  who  has  employed  him  in  the  loan.  On  that  principle  your  Lordships 
decicled  the  case  of  Haldanes,  a  case  from  Haddington  (see  3d  March  1836,  14  Shaw 
610).  Now,  if  the  result  be  not  communicated  to  the  lender,  I  would  ask  what  is 
the  remedy?     I  should  say,  that  the  week  after  the  loan  transaction,  the  lender  is 
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entitled  to  call  on  the  agent  [203]  for  restitution,  and  to  restore  things  as  they  were  pre- 
vious to  the  lender  advancing  his  money  on  the  representation  and  faith  of  the  agent.   The 
Ices  may  be  great  or  small,  but  still  the  agent  is  l)ound  to  restore  in  integrum ;  for  he 
had  no  right  to  place  one  in  the  situation  which  has  brought  such  iiTei)arable  loss.     In 
some  part  of  the  remarks  of  the  Ijord  Ordinary  I  therefore  agree,  though  not  in  the 
result.     (Uis  Lordship  read  over  the  first  part  of  the  Lord  Ordinary's  note.)     "  There  is 
no  evidence  that  they  were  dispensed  from  the  performance  of  any  part  of  those  duties. 
On  the  contrary,  it  appears  from  the  letter  of  the  17th  July  1820,  from  Captain  Patrick 
Campbell,  who  took  the  principal  charge  of  the  matter,   that  he  relied  on  inquiries 
having  been  made  at  the  Register  Office,  to  ascertain  how  far  the  estimated  value  of  the 
estate  would  support  the  preferable  burdens  when  increased  by  the  proposed  loan.     It 
is  true  the  letter  only  mentions  *  heritable  bonds,'  but  the  object  of  the  writer  is 
sufficiently  clear  from  the  context.     Had  the  transaction  been  followed  out  in  the  usual 
way,  and  had  the  money  been  paid  over  to  the  borrower,  and  the  application  of  it  left 
entirely  at  his  discretion,  it  would  have  been  difficult  for  the  defenders,  in  the  event  of 
a  shortcoming  occasioned  by  preferable  debts  standing  on  the  recor<l,  and  not  communi- 
cated to  the  lender,  to  screen  themselves  from  the  liability  to  make  good  the  loss  arising 
from  that  deficiency."     It  is  quite  clear,  in  my  opinion,  that  Captain  Cami)beU  in  this 
letter  expressed  his  desire  to  know  the  amount,  not  merely  of  the  heritable  bonds,  but 
of  all  the  burdens  which  afiFected  his  brother-in-law's  estate,  and  that  he  desired  these 
^ents  to  inquire  at  the  Register  Office  to  ascertain  this.     Now,  what  is  the  nature  of 
this  case  ?    Campbell  had  got  into  an  unfortimate  train  of  s|)eculation8,  and  his  brothers- 
in-law  were  willing  to  assist  him  by  advances,  to  get  out  of  his  difficulties.     They  were 
willing,  certainly,  to  advance  money  for  this  purpose,  but  they  were  desirous  to  know 
how  Lochend's  matters  stood  before  doing  so,  and  so  they  apply  to  these  agents  to  make 
inquiries  at  the  Register  Office,  to  ascertain  the  amount  of  incumbrances.     They  could 
not  be  said  to  assist  Lochend,  if  they  had  advanced  money  to  pay  off  incumbrances  on 
an  estate  over  burdened.    They  would  have  been  doing  a  favour  to  his  creditors,  but  not, 
as  I  think  they  intended  to  do,  to  l)enefit  their  bn)ther-in-law ;  and,  therefore,   that 
they  might  benefit  and  assist  him,  they  desire  to  know  the  amount  of  incumbrances 
hefore  advancing  their  money.     It  is  of  no  consequence  to  the  case,  whether  these 
agents  made  a  charge  or  not  for  this  trouble.     They  were  bound  to  have  searched  the 
records ;  and  if  they  had  made  a  charge  for  this,  without  having  done  the  work,  it 
would  have  been  a  dishonest  act.     I  only  advert  to  this,  l)ecause  it  was  said  from  the 
bar,  that  they  had  made  no  charge  for  searches,  as  indicating  their  proper  motive  and 
understanding  of  the  case;  and  it  was  said,   from  the  correspondence,  that  Captain 
Cknpbell,  the  brother,  must  have  been  aware  of  the  inhibitions.     But  the  correspon- 
dence can  show  nothing  of  the  intention  or  understanding  of  the  lender  (the  pursuer) 
at  the  time,  as  to  these  inhibitions.     To  be  sure,  after^vards,  he  comes  t<^  know  that 
there  were  inhibitions ;  but  I  have  no  doubt  whaUiver,  that  at  the  time  of  the  loan, 
he,  who  was  not  a  man  of  business,  knew  nothing  of  these  inhibitions,  nor  of  their 
necesar}''  effect,  else  he  would  not  have  made  the  loan.     True,  he  knows  afterwards,  and 
possibly  understood  their  effect,  but  that  resulted  from  the  experience  of  a  very  trying 
voyage  in  regard  to  his  brother's  difficulties,  where  he  had  })een  comj)elled  to  understand 
their  meaning ;  but  I  have  no  doubt  he  was  innocent  of  knowing  their  meaning  at  the 
time.     So  it  just  comes  to  this,  he  and  his  brother  make  the  advances,  trusting  to  the 
agents  that  they  were  in  safety  to  do  so ;  so  how  can  I  conceive  that  these  agents  are 
m)t  hablfe  1     It  was  the  bounden  and  essential  duty  of  Mr.  CampbeU  to  have  discovered 
to  his  clients  the  state  of  the  records ;  and  by  having  failed  to  do  so,  and  to  allow  the 
pursuer  to  run  the  risk,  the  latter  is  entitled  to  be  restored  in  integrum  for  the  loss 
sustained,  unless  it  can  be  shown  that  something  has  occurred  that  relieves  the  agents. 
Now,  what  is  the  evidence  in  this  case?     It  consists  of  the  correspondence  of  the 
borrower  and  his  agent ;  and  1  must  remark,  that  had  Mr.  Martin,  the  agent,  not  been 
dead,  this  could  not  have  been  received  as  evidence.     Besides,   I  very  much  doubt 
whether  his  correspondence  is  not  strictly  confidential  still,  and  ought  therefore  to  have 
little  or  no  weight  attached  to  it ;  and,  again,  I  doubt  whether  these  parties  had  any 
right  whatever  to  interfere  in  regard  to  the  application  of  the  money.     It  was  not  their 
a^ir.    There  is  a  letter  which  has  been  fomided  on  by  the  defenders,  to  the  effect  of 
showing  that  Captain  Campbell  knew  of  incumbrances.     Now,  I  take  a  very  opposite 
conclusion  from  it ;  and  I  think  it  proves  very  satisfactorily,  that  the  search  of  incum- 
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brances  ought  to  have  been  furnished ;  for  why  should  he  ask  for  that  seaich,  if  he 
knew  of  the  incumbrances,  and  talk  as  if  it  ought  to  have  been  furnished  him.  It 
proves  that  the  search  was  never  given  him.  As  to  the  after  advances,  a  great  deal  \m 
been  attempted  to  be  made  of  that ;  but  this  proves  nothing  but  generosity  of  these 
Campbells,  and  nothing  more.  On  the  whole,  then,  I  am  clearly  of  opinion,  that  it  was 
gross  neglect  on  the  part  of  the  agent  to  have  failed  in  affording  the  search  which  was 
required ;  and  such  being  the  case,  I  am  of  opinion  that  the  pursuer  is  entitled  to 
decree  in  terms  of  the  libel,  to  the  extent  of  the  agent's  repeating  the  exact  sum 
advanced,  which  would  not  have  been  advanced  but  for  the  negligence  of  the  agent, 
and  to  that  remedy  I  think  the  pursuer  fully  entitled. 

Zjord  Mackemie, — I  concur  with  Lord  Gillies  in  the  opinion  now  delivered,  in  ao 
far  as  he  holds  that  Mr.  Campbell  was  employed  as  agent  in  the  loan,  and  as  such,  was 
boimd  to  search  the  records  of  incumbrances.     It  is  of  no  consequence  whether  he  acted 
in  a  friendly  way  or  otherwise  ;  but  being  employed  as  an  agent  in  such  a  transaction, 
he  was  bound  to  have  searched  the  records,  and  communicated  the  result  to  his  employer. 
This  has  been  settled  as  in  the  case  of  McDonald.    I  am  not  inclined  to  think,  and  in  that 
I  agree  with  Lord  Gillies,  that  the  search  was  shown  to  the  employer.     Indeed,  I  hold 
that  there  is  real  evidence  to  the  contrary ;  for  I  conceive  if  that  had  been  the  case, 
and  the  searcli  explained,  the  loan  would  never  have  been  effected.     I  therefore  hold 
that  the  agent  is  liable  for  the  consequences  of  this  blunder.     The  only  question  on 
which  I  feel  doubt,  is,  how  far  is  this  responsibility  to  extend;  and  I  can't  agree 
with  the  Lord  Ordinary  that  no  damage  has  been  caused.     I  reject  altogether  his  views 
of  this  matter,  but  I  have  difficulty  as  to  the  nature  of  the  damage.     An  agent  wrongs 
a  party,  in  allowing  him  to  lend  on  a  security  which  he  ought  to  know  is  perfectly 
insufficient.     Now,  my  doubt  is  this,  for  what  damage  is  the  agent  responsible,  if  a 
demand  for  reparation  is  made  by  the  client  at  a  distance  of  time  ?     Many  causes  may 
be  conceived  which  combine  to  lower  the  value  of  the  estate  after  a  time.      Is  the 
agent  to  be  liable  for  all  the  after  consequences  which  may  follow,  in  a  complex  view 
of  the  case  ?     I  would  agree  with  Lord  Gillies  in  the  case  he  has  figured,  viz.,  where  a 
client  seeks  restitution  the  next  week.     Little  or  no  depreciation  may  have  befaUen  the 
estate  in  a  short  time ;  but  at  a  length  of  time,  the  case  is  widely  different ;  and  is 
the  agent  bound  to  take  the  estate,  with  all  the  after  consequences  and  losses  happening 
in  a  long  interval,  and  restore  the  client  the  money  advanced  ?     I  am  not  prepared  to 
say  that  the  agent  would  be  liable  for  loss  arising  from  all  causes.     If  I  am  to  decide 
this  point,  I  should  like  to  hear  further  argument,  for  this  point  has  not  as  yet  been 
touched   upon.      I    would    agree   with  Lord  Gillies  on  the  footing  on  which  he  has 
placed  the  case,  but  I  look  to  more  general  cases  and  consequences.     Now,  in  such  a 
case  as  I  have  supposed,  would  the  Court — if  the  agent  said,  "  I  shall  pay  my  client  the 
amount  of  the  incumbrance,  of  which  I  failed  to  acquaint  him  as  standing  on  the 
record," — refuse  to  listen  to  such  a  tender?    I  am  not  prepared,  without  grave  con- 
sideration, to  find  that,  and  to  say  that  the  agent  is  responsible  for  all  loss,  however 
arising,  and  that,  at  a  long  interval  of  time,  he  must  make  up  loss  arising  from  the 
depreciation  of  the  market,  and  other  conceivable  causes.      This  is  a  point  I  do  not 
give  an  opinion  on  in  this  case ;  and  as  it  is  one  of  importance,  I  would  msh  it  to  be 
reserved  for  more  mature  consideration.     I  am  rather  of  opinion  just  now,  that  if  the 
agent  relieve  the  party  of  the  amount  of  the  debt  which  was  undiscovered,  that  the 
damage  should  go  no  further,  and  to  that  extent,  certainly,  I  agree  he  ought  to  be 
bound  in  his  [^94]  guarantee ;  but  I  am  not  yet  ready  to  say,  that  the  agent  is  respon- 
sible for  loss  from  what  source  soever  arising. 

Lord  Corehouse, — On  the  point  on  which  Lord  Gillies  and  Lord  Mackenzie  concur, 
I  entirely  coincide.  I  have  never  seen  a  clearer  case  of  liability  than  this.  It  is 
certain  that  Mr.  Campbell  was  employed  by  the  lender  as  agent ;  but  it  was  said  he  was 
not  the  ordinary  agent  of  the  lender.  That  may  be ;  but  still  it  makes  no  difference. 
However,  it  will  be  observed,  he  was  paid  for  trouble,  but  that  is  of  little  consequence ; 
for,  as  Lord  Mackenzie  says,  it  has  been  decided  that  a  party  acting  in  a  friendly  and 
gratuitous  way,  would  equally  have  been  responsible.  This  agent  neglected  an  essential 
duty  which  he  had  to  perform  towards  his  client.  I  don't  say  there  was  fraud, — very 
far  from  it;  but  I  say  that  there  was  gross  negligence  in  not  making  the  necessary 
searches.  Then  it  was  said  that  it  was  a  family  matter,  and  that  the  lenders  were 
prompted  by  mere  generous  motives,  as  if  they  did  not  care  for  looking  after  the  state 
of  matters,  in  order  to  be  secure.     Now,  I  hold  that  there  is  real  evidence,  that  however 
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willing  they  were  to  assist  their  brother-in-law,  they  were  desirous  that  they  should  have 
good  security.  Just  turn  to  the  letter  of  17th  July  1820  (reads).  This  is  just  a  letter 
of  instructions  to  search  the  register;  and  it  was  written  and  delivered  before  the 
money  was  advanced.  It  was  said  that  it  is  too  critical  to  hold  that  Captain  Camp])ell 
meant  these  agents  to  look  after  anything  but  heritable  bonds.  Now  I  think,  that  as 
the  pursuer  was  a  person  unacquainted  with  technicalities,  it  is  a  fair  construction  to  say 
he  meant  real  burdens ;  but  it  is  sufficient  to  say  that  the  agent  neglected  this  letter  of 
instructions,  and  failed  to  make  the  search  ;  and  unless  there  is  something  else  in  the 
defence,  I  cannot  see  how  the  agent  can  get  out  of  the  scrape.  It  was  said  in  the  argu- 
ment, reasoning  from  the  correspondence,  that  Captain  Campbell  knew  of  the  existence 
of  the  inhibitions,  and  had  conversations  about  them  with  the  agent.  Suppose  all 
this  were  true,  where  is  the  evidence  that  he  was  told  that  these  particular  debts  were 
aeeured  by  inhibitions  ?  or  where  is  the  evidence  that  he  was  informed  of  the  nature 
and  effect  of  these  inhibitions,  or  that  the  pursuer  was  told  of  them  ?  There  is  no  such 
evidence.  He  knew  not  of  their  existence  in  this  sense,  for  I  think  the  evidence  goes 
to  this  extent.  I  entirely  agree  as  to  the  principle  of  the  liability  of  the  agent  for 
Ming  to  search  the  records.  Tlien,  as  to  the  extent  of  the  liability,  I  have  no  objection 
that  that  point  be  reserved  for  further  argument,  though  I  must  say  I  rather  just  now 
incline  to  the  opinion  expressed  by  Lord  Gillies  on  this  pointy  that  in  circumstances  such 
as  the  present,  the  agent  should  just  come  into  the  situation  of  the  borrower,  so  as  to  free 
and  relieve  him  of  the  loss  altogether.  Such  would  have  been  the  result,  and  to  that 
^e  lender  could  have  compelled  the  agent,  the  week  after  the  transaction.  Lord 
Mackenzie  is  rather  inclined  to  think,  though  he  has  not  expressed  any  decided  opinion, 
that  where  the  lender  is  in  mora  in  bringing  them  to  account,  he  ought  not  to  be  made 
liable  for  loes  incurred  by  the  depreciation  of  market  or  otherwise  arising ;  but  I  rather 
think  it  is  for  the  agent,  as  he  knows,  or  must  be  held  to  know,  the  situation  of 
matters,  to  come  forward  first  and  warn  the  lender  of  the  fact,  so  that  the  blame  of 
delay  ought  to  rest  with  the  agent.  I  think  there  is  nothing  in  the  moi^a  of  the  lender. 
However,  as  the  case  is  considerably  complicated,  I  should  rather  that  this  point  be 
reserved  for  further  discussion  before  the  Lord  Ordinary. 

Lord  President. — ^This  is  a  case  attended  with  difficulty.  I  certainly,  however, 
agree  with  your  Lordships  in  the  general  finding  as  to  the  agent's  liability  for  failure 
in  searching  the  records.  Mr.  Campbell  was  employed  as  agent,  and  had  he  not  been 
the  ordinary  agent  of  the  lender,  he  was,  as  Lord  Corehouse  said,  and  in  that  I  agree, 
bound  in  greater  care.  The  difficulty,  however,  which  I  feel  is  this  :  it  arises  from  the 
circnmstance  of  Captain  Campbell  having  interfered  so  much  between  the  agents,  and 
mixed  himself  so  much  up  in  the  brother-in-law's  matters.  Captain  Campbell  inter- 
fered too  much,  and  I  don't  think  that  the  parties  confided  sufficiently,  or  threw  the  matter 
enough  into  the  hands  of  Mr.  Campbell.  The  pursuer  ought  to  have  said  to  every 
one  who  came  to  interfere,  I  have  chosen  Mr.  Campbell  as  agent,  go  to  him  and  he  will 
sp&ak  to  you ;  but  the  matters  were  taken  out  of  Campbell's  hands  by  the  interference, 
and  justice  was  not  done  to  him  as  agent.  My  doubt  arises  there.  I  also  doubt  as  to 
the  extent  of  liability,  and  whether  any  liability  was  incurred  by  the  agent  after  the 
improper  interference  to  which  I  have  alluded. 

The  Court 
''Reeal  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against:  Find  that  the  late 
John  K.  Campbell,  one  of  the  partners  of  the  company  of  Campbell  and  Clason,  defen- 
ders, was  employed  to  carry  into  effect  a  loan  agreed  to  be  made  by  the  pursuer  to 
Campbell  of  Lochend,  and  that  both  by  the  rules  of  professional  duty,  and  by  express 
instructiona  transmitted  to  him  in  July  1820,  he  was  bound  to  ascertain  and  communi- 
cate to  his  employer  the  amount  of  the  real  burdens  on  the  estate  over  which  the  security 
was  to  be  taken,  and  of  the  incumbrances  with  which  it  was  charged,  as  they  might 
appear  on  record :  Find,  that  by  neglect  of  this  duty,  he  and  the  said  company  of 
OunpbeU  and  Clason,  become  responsible  for  any  loss  thereby  occasioned ;  and  that 
they  have  not  been  relieved  from  the  said  responsibility  by  any  circumstances  occurring 
in  regard  to  the  application  of  the  money  lent ;  but,  before  answer  as  to  the  amount  of 
loes,  which,  in  the  circmnstance  of  the  case,  the  pursuers  are  entitled  to  claim  from  the 
defenders,  remit  to  the  Lord  Ordinary  to  hear  parties,  and  proceed  as  shall  be  just,  and 
leaerve  all  questions  of  relief  among  the  said  parties." 

[Sequel,  1  D.  270.] 
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No.  116.  X.  Jurist  241.     27  Jan.  1838.     1st  Div. 

Caroline  Bannerman,  George  Bannerman,  and  Thomas  Bannerman, 

Petitioners. — G,  D,  Fordyce. 

Minor — StatiUe  1672,  e.  2 — Next  of  Kin — Dispensation  from  Citing — Process. — Dis- 
pensation granted  by  the  Court  from  citing  the  nearest  of  kin  on  the  mother's  side  to 
concur  in  making  up  tutorial  and  ciuratorial  inventories,  in  respect  the  next  of  kin  on 
the  mother's  side  were  not  natives  of  Scotland,  and  resided  in  India.  The  petition 
was  presented  by  the  minor  and  the  next  of  kin  on  the  father's  side. 

The  petitioner,  Caroline  Bannerman,  who  was  a  minor  past  the  age  of  twelve  years 
complete,  was  about  to  institute  an  action  before  the  Sheriff  of  Aberdeenshire,  with  a 
view  to  choose  curators,  and  to  make  uj)  the  requisite  inventories.  The  nearest  of  kin 
on  the  mother's  side  were  nqt  natives  of  Scotland,  and,  besides,  resided  in  India.  The 
present  application  was  presented,  in  these  circumstances,  by  the  petitioner  and  two  of 
the  nearest  of  kin  on  the  father's  side,  to  obtain  a  dispensation  from  citing  the  two  next 
of  kin  on  the  mother's  side.  The  following  cases  were  founded  on  ;  Hobbs  or  Lamont 
and  others,  petitioners,  29th  June  1831 ;  Shields  and  others,  2d  February  1832;  Lord 
Blantyre,  14th  June  1832 ;  and  Fordyce  and  others,  23d  June  1836. 

The  petition  having  been  intimated  in  common  form,  the  Court  unanimously  granted 
the  prayer  of  the  petition. 


No.  122.  X.  Jurist  249.     1  Feb.  1838.     1st  Div.— Lord  Fullerton. 

Charles  Stewart,  Pursuer. — Paierson, 

Agnes  Sawyers  or  Howden  and  Husband,  Defenders. — Marshall, 

Lease — Landlord  and  TenaiU — Common. — A  tenant  had  by  his  le^se  right  to  pasture  on 
a  commonty,  along  with  others,  and  the  relative  rights  of  the  parties  were  measured 
by  use  and  wont.  The  tenant  complained  that  he  was  prevented  from  using  tiie 
privilege,  in  consequence  of  others  sending  more  than  their  proper  number  of  cattle  to 
pasture.  He  accordingly,  under  the  clause  of  his  lease  binding  the  landlord  in  imple- 
ment, brought  an  action  against  him,  concluding  for  indemnification — Held  that  it  wa3 
inciunbent  on  the  tenant  to  protect  himself  in  possession. 

The  pursuer,  by  tack  granted  by  a  party  represented  by  the  defenders,  held  certain 
subjects  of  the  estate  of  Pitgober  in  lease,  together  with  the  sixteenth  part  of  the  hill, 
commonly  called  Cornhill,  and  houses,  grass-pasturage,  and  pertinents  thereto  belonging. 
It  appeared  that  a  privilege  had  been  exercised  from  time  immemorial  by  the  tenants  of 
Pitgober,  of  pasturing  bestial  on  a  common,  called  Commonedge,  and  the  extent  of  the 
right  of  these  tenants  and  their  neighbours  was  measured  by  use  and  wont.  The  tenant 
claimed  to  be  allowed  a  sixteenth  part  of  this  common,  as  the  pertinent  belonging  to  the 
farm  let  to  him ;  but  he  stated  that  he  was  deprived  of  it  by  the  neighbours  sending 
more  than  the  proper  number  of  cattle  to  it.  The  defenders  denied  that  a  sixteenth  jiart 
of  this  common  was  let  to  the  tenant,  and  referred  to  the  lease,  which,  inter  aliuj  only 
set  a  sixteenth  part  of  the  hill  called  Cornhill,  but  not  a  sixteenth  part  of  Commonedge, 
which  was  common  to  the  tenants  and  neighbours. 

The  pursuer  in  this  action,  in  which  he  demanded  implement  of  the  lease,  pleaded— 
(1.)  The  defenders  are  bound  to  put  and  keep  the  pursuer  in  possession  of  the  sixteenth 
part  of  the  hill  pasturage,  or  to  indemnify  him  for  the  damage  caused  by  their  failure  to 
do  so.  (2.)  The  pursuer,  in  consequence  of  the  failure  of  the  defenders  and  their  pre- 
decessors hitherto  to  maintain  the  possession  of  the  sixteenth  part  of  the  hill  pasturage, 
has  sustained  lass,  and  is  entitled  to  damages  as  libelled. 

The  defenders  stated,  that  the  pursuer  had  in  his  possession  the  whole  subjects 
specifically  let ;  and,  in  regard  to  the  pasture  on  the  commonty,  they  pleaded — If  other 
persons  sent  to  the  Commonhill  or  Commonedge  more  than  their  due  proportion  of 
bestial,  and  the  pursuer  failed  to  protect  himself  against  such  encroachment  by  exercising 
his  own  rights  as  tenant,  he  was  not  entitled  to  claim  indemnification  from  the  defenders, 
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who  have  not  contravened  or  failed  to  implement  the  lease.     The  defenders  founded, 
besides,  on  the  case  of  Thomson,  reported  by  Fountainhall,  Vol.  V.  Sup. 

The  Lord  Ordinary  sustained  the  defences,  and  the  Court,  on  a  reclaiming  note, 
unanimously  culhereii,  stating  that  the  law  was  clearly  in  favour  of  the  defenders. 


No.  173.  X.  Jurist  347.     10  March  1838.     Ist  Div. 

MucKARSiE,  Pursuer.— >rifoon. 
Wilson,  Defender.— Z>.  APNeUL 
Process — Jury  Cause,  Dismissal  of. 

The  defender  moved  to  have  this  action  dismissed,  in  respect  that  though  the  issues 
had  l>een  adjusted  on  7th  March  1837,  no  further  step  had  been  taken  within  the  year 
towards  a  trial ;  at  all  events,  that  as  the  [348]  pursuer  was  bankrupt,  he  ought  to  find 
(aution  before  proceeding.  Passages  were  read  from  a  pamplilet  published  by  the 
poisaer,  stating  his  impoverished  circumstances. 

Afuwered — ^That  the  insolvent  circumstances  mentioned  in  the  pamphlet  were  of  a 
date  prior  to  1831 ;  and  so  far  from  having  failed  to  take  steps  within  the  year,  the 
pmsuer  had  given  notice  of  trial  for  the  next  sittings,  and  the  case  was  inserted  in  the 
paper  for  trial  on  the  23d  current. 

Lord  President, — ^The  notice  given  for  trial  within  the  year  is,  I  suspect,  quite 
sufficient,  and  it  is  now  down  for  trial. 

The  other  Judges  concurred,  and  the  Court  refused  the  motion  of  dismissal. 


No.  6.  XL  Jurist  31.     14  Nov.  1838.     2nd  Div.— Lord  Moncreiff. 

Stmb's  Executors,  Baisers. 

Gborgina  Gillespie  Symb  or  Murdoch  and  Husband,  and  Margaret  Syme, 
Claimants. — For  Mrs.  Murdoch,  Dean  of  Faculty  (Hope),  Neaves ;  for 
Margaret  Syme,  P.  Robertson^  (7.  J,  Robertson, 

Payment,  Implied — Presumption — Debtor  and  Creditor — Proof — A  party  having 
acknowledged  a  debt  due  to  his  mother,  and  having  subsequently  remitted  sums  to  her 
to  a  much  larger  amoimt,  a  great  portion  of  which  indefinitely,  and  without  any 
special  appropriation ;  and  having  finally  executed  a  settlement  conveying  the  entire 
liferent  of  his  means  to  her,  which  she  accepted — Held  that  the  debt  was  extinguished 
by  the  payments  and  benefits  conferred. 

Payment — Presumption — Debtor  and  Creditor — Proof — A  party  having  acknowledged 
himself  debtor  to  his  sister  for  L.200,  and  having  in  a  letter  engaged  to  pay  her  an 
annuity  of  L.50  d\u:ing  her  life,  which  was  paid  to  her;  and  having,  in  a  letter 
written  a  few  days  before  his  death,  assured  her  that  the  annuity  was  secured  to  her 
by  his  will — Held,  in  the  circumstances  of  the  case,  that  the  payments  made  were  in 
satisfaction  of  the  annuity,  and  that  there  was  not  sufiicient  ground  to  presume  that 
the  debt  of  L.200  was  thereby  extinguished. 

This  was  an  action  of  multiplepoinding,  brought  at  the  instance  of  the  executors  of 
the  kte  Hugh  Fergusson  Syme,  for  the  purpose  of  settling  certain  claims  on  the  executry 
funds. 

Mr.  Syme,  previous  to  his  departure  for  Singapore,  did,  by  holograph  letter,  dated 
33d  April  1823,  "acknowledge  himself  to  be  truly  indebted  to  his  mother  in  the  sum 
of  L616,  3s.  2d.,  with  interest  thereupon  till  paid."  During  his  residence  at  Singapore 
(whither  he  had  gone  as  a  partner  of  the  mercantile  house  of  Murray,  Syme  and 
Company,  of  Liverpool),  he  remitted  various  sums  of  money,  either  through  the  medium 
of  Ae  firm,  or  directly  to  his  mother  and  sister,  the  claimant  Mrs.  Miu^doch, — the 
(liieet  remittances  being  more  in  amount  than  his  acknowledged  debt.     In  his  letters 
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he  expressed  his  anxiety  about  his  mother's  comfort,  and  sent  her  money,  sometimes 
indefinitely,  and  sometimes  for  a  specific  purpose,  as  the  purchasing  of  clotiies.  Thus, 
he  writes  to  his  mother  on  30th  November  1823  : 

"  I  am  looking  out  for  a  bill  of  excliange  to  send  you,  and  as  soon  as  I  can  get  one, 
I  will  send  you  L.100.  This  is,  however,  very  difficult  to  be  got,  and  it  is  only  from  the 
captains  of  Indiamen  passing  that  they  can  be  obtained.  In  the  meantime,  if  you  aie 
in  want  of  it,  I  have  no  doubt  David  Muir  will  give  you  what  you  require  upon  this 
assurance.  The  only  means  of  remitting  money  which  we  have  here  is  by  sending 
home  goods,  which,  of  course,  it  would  be  very  foolish  to  send  to  you ;  before  a  month 
is  over,  I  have  no  doubt  I  wiU  be  able  to  get  a  bill  to  send  you." 

On  29th  January  1824: 

"  I  have  sent  down  to  Batavia  to  the  house  of  Stewart,  Turing  and  Company,  500 
dollars  to  buy  a  bill,  with  orders  to  send  it  to  you.  This  should  be  about  L.100  or 
upwards,  according  to  the  excliange,  which  I  hope  will  make  you  so  far  easy  for  a  litUe 
while ;  by  and  by  I  will  contrive  to  send  you  a  trifle  more.  There  is  not  such  a  thing 
as  a  bill  to  be  got  here,  and  it  would  have  been  ridiculous  to  have  sent  you  home  a 
consignment  of  pepper  or  sugar.  Bills  are  always  scarce  in  Batavia,  and  probably 
Stewart,  Turing  and  Company,  may  not  be  able  to  get  one  for  a  few  weeks ;  but  the 
money  has  been  remitted  to  them,  and  you  may  count  upon  receiving  it  very  soon  after 
the  receipt  of  this." 

On  28th  March  1824: 

"I  dare  say  you  will  have  received  about  L.100  from  Stewart,  Turing  and  Company 
of  Batavia,  before  this  time.  I  now  enclose  you  a  small  bill  for  L.50  on  W.  A.  Hankey, 
London." 

On  12th  April  1824: 

"  I  wrote  to  you  a  few  days  ago  by  way  of  Calcutta,  when  I  enclosed  the  first  of 
exchange  for  a  bill  of  L.50,  at  thirty  days'  sight,  on  W,  A.  Hankey.  I  now  enclose  you 
the  second  exchange  for  the  same  bill,  in  case  the  first  should  not  have  been  received 
If  it  should  not  be  paid  by  Mr.  Hankey  when  due,  Murray,  Syme  and  Company  will 
take  it  up." 

"  P.S. — I  am  sorry  to  find  that  there  were  no  bills  to  be  got  at  Batavia.  My  money 
is  laying  there  still,  which  is  very  annoying,  after  the  trouble  I  took  to  get  it  sent  home 
to  you ;  it  is  not  my  fault." 

On  16th  August  1825  : 

"  I  will  write  you  by  the  London,  to  sail  in  about  three  weeks ;  you  may  also 
calculate  on  receiving  by  her  a  supply  of — what  I  daresay  will  not  be  unacceptable —a 
little  ready  money.  It  is  not  an  easy  matter  getting  a  good  bill  here,  and  therefore,  I 
cannot  send  a  supply  to  you  regularly.  But  I  am  giving  you  commissions  which  will 
outstrip  all  the  little  money  I  send  you,  and  you  will  be  rather  more  oppressed  and 
burdened  with  my  business  than  you  will  be  benefited  by  the  little  you  get  from  me. 
However,  you  will  send  an  account  of  all  you  lay  out  in  this  way  to  Mr,  Murray,  and 
request  him  to  pay  it  for  me.  I  have  ordered  him  to  do  so,  and  unless  you  do  this 
punctually  and  exactly,  so  far  from  being  pleased  at  it,  I  will  be  quite  the  reverse,  and 
in  short,  I  will  not  thank  you  for  not  doing  it.  It  is  sufficient  that  you  get  the  trouble 
without  the  loss  of  money. 

"  I  hope  that  you  are  keeping  yourself  comfortable,  and  not  pinging  and  saving 
trifles  in  your  old  age.  Wine,  I  have  always  written  to  you,  you  should  take,  at  least 
half  a  bottle  of  good  old  port  to  your  own  share  every  day;  and  if  Georgina  does 
not  make  you  drink  it,  she  is  exceedingly  to  blame.  It  is  right  you  should  go 
about  and  amuse  yourself.  In  summer  go  to  the  country,  and  wherever  your  health 
and  comfort  renders  it  desirable.  You  need  not  be  afraid  of  the  needful  not  coming 
forward  for  you.  I  expect  and  insist  upon  you  doing  all  this,  and  Georgina  is  directed 
to  see  that  it  is  done.  You  have  been  active  enough  all  your  life  hitherto.  Take  the 
world  easy  now,  for  I  thank  God  that  it  is  in  my  power  to  contribute  to  your  comfort, 
and  to  smooth  the  path  of  old  age  a  little.  By  and  by,  when  I  get  richer,  I  can  afford 
more.  Doubtless  I  am  making  money,  and  the  time  is  perhaps  not  very  far  distant^ 
when  I  will  come  home  for  good  and  all." 

On  30th  October  1825  : 

''  The  enclosed  trifling  bill  for  L.50,  at  sixty  days'  sight,  on  the  Australian  Company, 
will  be  a  xnore  tangible  article  for  you,  and  you  can  just  make  your  own  use  of  it; 
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thereby  meaning,  that  you  will  make  the  proper  use  of  it,  by  spending  it  as  quickly  as 
possible,  upon  whatever  will  contribute  most  to  your  health  and  comfort.'' 
On  17th  April  1826  : 

"  As  I  calculate  that  this  letter  will  be  reaching  you  about  the  month  of  October,  when 
new  pelisses,  &c.,  will  be  in  requisition  for  the  winter,  I  enclose  you  L.45,  16s.  8d.,  at 
six  mouths'  sight,  on  Alfred  Chapman,  which  I  trust  may  be  not  altogether  unacceptable, 
and  of  which  I  hope  you  will  make  full  use.  I  fear  that  you  deny  yourself  many  little 
comforts  which  are  not  only  proper  but  necessary  for  you  to  have ;  and  that  you  lay  up 
the  httle  sums  I  have  it  in  my  power  to  send  you  for  a  rainy  day.  If  I  were  really  certain 
that  you  did  so,  I  would  not  send  you  any  more  until  I  thought  the  first  was  spent."  *'  It 
is  a  source  of  sincere  and  solid  satisfaction  to  me,  that  I  have  it  a  little  in  my  power  to 
contribute  to  your  ease  and  happiness  ;  and  it  would  be  cruelly  and  wilfully  depriving 
me  of  this  happiness,  if  I  were  to  entertain  the  apprehension,  [32]  that  you  were 
afmid  to  make  use  of  the  means  which  the  bounty  of  Providence  has  enabled  me  to 
supply."  "  Out  of  a  regard  to  my  comfort,  therefore,  I  hope  you  will  comply  with  my 
wishes.  Don't  stick  upon  a  few  pounds.  I  am  not  making  a  rapid  fortune  as  people 
(you  tell  me)  say ;  but  I  am  making  a  little  money,  and  can  afford  all  this  well  enough ; 
so  don't  be  scrupulous  upon  this  point.  Whatever  I  give,  you  may  be  assured,  I  can 
afford  to  give,  otherwise  I  would  not  give  it." 
On  20th  May  1826  : 

"  I  wrote  my  mother  a  few  lines  per  Fortitude,  which  vessel  sails  direct  from  here 
to-morrow.  As  she  is  a  very  bad  sailor,  I  have  thought  it  as  well  to  send  you  a 
duplicate  of  a  small  bill  I  have  picked  up  for  L.45,  16s.  8d.,  at  six  montlis,  on  Chapman, 
London,  which  you  can  make  use  of,  if  the  first  should  not  have  been  previously 
received.  I  meant  to  have  sent  my  mother  L.100,  but  I  could  not  get  a  bill,  and  the 
rest  will  follow  by  an  early  opportunity.  You  may  calculate  on  receiving  it." 
On  14th  September  1826  : 

"I  enclose  you  two  small  bills  on  the  Navy  Office,  L.54,  4s.  3d.,  as  {)er  note  at  foot. 
Of  these  bills  there  are  no  duplicates,  but  I  keep  a  copy  of  them  in  case  these  should 
be  lost  going  home ;  and  you  must  therefore  let  me  know  most  particularly  how  they 
oome  to  hand." 

On  15th  January  1827  : 

*'I  meant  to  have  sent  my  mother  a  little  matter  to  have  bought  a  new  rig-out  for 
&e  summer,  but  there  is  really  nothing  in  the  shape  of  a  bill  to  be  got.  I  expected  to 
have  got  bills  from  Petrie,  but  we  were  obliged  to  take  cash  from  him,  very  much 
agvnst  my  wishes.  However,  I  will  probably  be  able  to  pick  up  something  of  this  sort 
before  long,  to  keep  up  your  stock  of  port  wine,  which  I  trust  you  never  allow  to  get 
low."  "  I  hope  my  mother  does  not  pinch  either  herself  or  you." 
On  26th  February  1827  : 

"I  meant  to  have  sent  you  some  money  before  now,  but  the  truth  is,  there  is  nothing 
in  the  shape  of  a  bill  to  be  got  here,  at  least  nothing  good." 
On  29th  April  1827  : 

^*I  have  just  fallen  in  with  a  little  bill  drawn  by  one  of  the  officers  of  H.  M.  8. 
CjKue^  and  indorsed  by  the  captain.  It  is  for  L.10,  at  ten  days'  sight,  on  T.  Collier, 
London.  It  has  occurred  to  me,  that  as  this  ship  will  arrive  with  you  in  the  autumn, 
that  you  will  be  in  want  of  a  new  pellisse,  a  bonnet,  and  perhaps  some  sort  of  ruff  or 
mufi^  or  some  such  habiliments ;  and  therefore  I  have  sent  this  bill  to  you,  to  be  laid 
out  in  such  manner  as  you  best  approve  of.  It  is  a  very  trifling  affair,  but  such  as  it  is 
jou  must  be  contented." 
On        October  1827 : 

''This  letter  will  reach  you  about  wintertime,  when  the  enclosed  bill  for  L.30,  at 
sixty  days'  sight,  John  Matches  upon  W.  Thomson,  Maryport^  may  not  come  amiss.  I 
vish  it  were  more,  but  it  is  indeed  very  difficult  to  get  these  things  here.  Spend  it 
fwely,  and  probably,  in  a  few  weeks,  some  of  the  men-of-war  wiU  be  coming  in  and 
setting  little  navy  bills,  which  I  will  try  and  pick  up." 
On  24th  August  1828  : 

"P,S.  September  13. — I  wish  to  get  a  bill  to  send  you,  but  without  success.     Tell 
my  mother  thiat  I  will  send  her  a  remittance  the  moment  I  can  get  a  bill.     In  the 
meantime,  if  you  require  money,  apply  to  Mr.  Murray." 
On  2d  November  1828  : 
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"  I  have  some  checkings  of  conscience  on  the  subject  of  your  finances,  but  you  have 
no  idea  of  the  difficulty  of  getting  small  bills  here ;  and  I  do  not  like  the  idea  of 
bothering  you  with  tin.  1  have  picked  up  a  small  bill  for  L.65,  on  J.  Hopton  Porbes, 
London,  which  will  keep  the  devil  from  the  door  for  a  few  days.  But  you  need  never 
be  in  want,  as  you  can  always  apply  to  Mr.  Murray,  although  I  do  not  wish  you  to  do  80 
unless  you  really  want  it,  as  I  do  not  forget  it." 

On  5th  May  1829  : 

"  I  have  no  opportunity  of  sending  you  money  from  this ;  but  I  will  order  Mr. 
Murray  to  pay  you  L.100,  which  you  will  get  whenever  you  like." 

On  1st  August  1829  : 

"  In  the  meantime,  as  I  am  so  much  upon  the  move,  you  must  apply  to  Mr.  Murray 
for  money,  if  I  do  not  send  you  any.  I  have  already  ordered  him  to  pay  you  L.100; 
and  if  I  do  not  pick  up  some  little  bill  at  Singapore,  I  will  again  order  another 
LI 00  which  will  keep  the  pot  boiling." 

On  30th  August  1829  : 

"  With  regard  to  money  matters,  apply  to  Mr.  Murray,  who  will  supply  your  wants. 
Don't  bother  him  for  trifles ;  ask  L.50  at  a  time,  as  you  stand  in  need  of  it." 

On  30th  March  1829,  while  at  Singapore,  Mr.  Syme  executed  his  last  will  and 
testament,  wherein,  inter  o/w,  "  he  gave,  granted,  and  disponed  to  his  mother,  Mrs. 
Anthony  Syme,  for  the  whole  term  of  her  natural  life,  the  full  and  clear  interest  and 
liferent  of  all  his  property,  of  whatsoever  description  and  denonunation,  Avith  the 
exception  of  a  sufficient  sum  for  the  proper  and  creditable  clothing,  maintenance  and 
education  of  his  son,  Henry  Syme,  the  amount  of  which  to  be  fixed  by  his  executors." 
The  testator  died  at  sea  on  the  15th  of  May  1830,  and  his  mother  died  on  20th  May  1836. 

Mrs.  Murdoch,  as  executrix-nominate  of  her  mother,  now  lodged  a  claim  for  the 
above  sum  of  L.616,  3s.  2d,  which  was  opposed  by  Henry  Syme,  the  residuary  legatee 
under  the  will. 

Pleaded  for  Mrs  Murdoch — The  constitution  of  this  debt  is  admitted, — the  letter  has 
never  been  recalled  or  given  up,  nor  has  the  debt  been  extinguished  by  the  remittances 
made  by  the  debtor,  which  were  for  specific  purposes,  to  which  they  were  applied, 
without  reference  to  this  debt.  From  the  whole  tenor  of  the  letters  to  Mrs.  Syme,  it  is 
obvious,  that  the  sums  remitted  were  for  her  support,  ease,  and  comfort,  and  were 
never  intended  to  extinguish  this  claim.  The  maxim  debitor  non  presumihir  donare  m 
inapplicable  to  this  debt,  and  to  the  friendly  correspondence  of  an  affectionate  son  with 
his  mother.  Nor  is  this  claim  extinguished  by  the  bequest  of  the  liferent  to  Mis. 
Syme,  no  notice  being  taken  of  this  debt  in  the  testament :  Spadin  v.  Spadin's  Trustees, 
14th  January  1819,  F.  C.  Besides,  the  grounds  of  alleged  extinction  are  inconsistent; 
for  if  the  debt  is  extinguished  by  the  bequest  of  the  liferent,  then  it  was  due  at  the  date 
of  the  testament ;  if  extinguished  by  tlie  remittances,  it  cannot  be  affected  in  any  way 
by  the  bequest  of  the  liferent. 

Anstoered — AU  indefinite  remittances  to  Mrs.  Syme  must  go  to  extinguish  this  debt 
as  debitor  non  presumitur  donare^  the  letters  of  Mr.  Syme,  as  well  as  the  bequest  of  the 
liferent,  lead  to  the  same  result ;  and  this  claim  was  not  insisted  in  by  Mrs,  Syme  during 
her  lifetime. 

The  Lord  Ordinary  (12th  May  1838), 

"Finds,  that  the  deceased  Hugh  Syme  did,  by  his  letter  of  the  23d  April  1823, 
acknowledge  himself  to  be  debtor  to  his  mother,  Mrs.  Anthony  Syme,  in  the  sum  of 
L.616,  3s.  2d. :  Finds,  that  any  sums  of  money  which  the  said  Hugh  Syme  may  have 
remitted  to  her,  by  himself,  or  through  the  company  of  Murray,  Syme,  and  Company,  of 
Liverpool,  previous  to  that  date,  ought  not  to  be  imputed  in  payment  of  the  debt  so 
acknowledged  to  be  then  due :  But  finds,  that  the  said  Hugh  Syme  having,  in  [33]  the 
subsequent  years,  remitted  sums  to  a  much  larger  amount  to  the  said  Mrs.  Anthony 
Syme,  a  very  great  part  of  which  appear  to  have  been  sent  to  her  indefinitely,  Avithout 
any  special  appropriation,  and  he  having  finally  executed  a  universal  settlement, 
whereby  he  conveyed  to  her  the  entire  liferent  of  his  whole  means  and  estate,  the 
benefits  of  which  settlement  were  accepted  by  her,  the  presimiption  of  law  must  be,  that 
the  said  debt  of  L.616,  3s.  2d.  was  satisfied  and  extinguished  by  the  said  payments  and 
benefits  conferred :  Therefore  repels  the  claim  of  Georgina  Gillespie  Syme  or  Murdoch, 
and  her  husband,  in  so  far  as  it  is  made  in  right  of  her  said  mother,  for  the  said  sum  of 
L.616,  3s.  2d.,  with  interest,  and  decerns  accordingly." 
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His  Lordship  added  in  a  note  : 

"  The  question,  Jirst,  Whether  the  debt  originally  acknowledged  to  have  l)een  due 
by  the  testator  to  Mrs.  Syme,  his  mother,  to  the  amount  of  L.616,  3s.  2d.,  remained  a 
subsisting  and  undischarged  debt,  exigible  from  the  capital  of  his  estate  at  his  death  ; 
and,  secondly.  Whether  the  debt  of  L.200,  acknowledged  to  have  been  due  to  Margaret 
Sjme,  was  subsisting,  are  attended  with  considerable  difficulty. 

"With  regard  to  the  first  of  these  questions,  though  the  Lord  Ordinary  has  had 

some  hesitation  in  forming  his  opinion,  he  has  formed  it  after  having  minutely  examined 

the  numerous  letters  of  the  testator  produced,  with  reference  to  the  state  of  the  various 

sums  remitted  by  him  for  behoof  of  his  mother.     If  the  matter  depended  on  the  sums 

which  were  paid  to  her  through  the  company  of  Murray,  Syme,  and  Company,  the  Lord 

Ordinary  would  have  great  difficulty  in  deciding  agamst  the  claim ;  for,  although  those 

sums  do  not  in  general  bear  any  special  appropriation,  and  sometimes  are  of  such  an 

amomit  as  to  render  it  not  easy  to  attribute  them  exclusively  to  the  object  of  supporting 

the  two  children  entrusted  to  Mrs.  Syme,  as  explained  on  the  part  of  Mrs.  Murdoch  in 

the  end  of  the  debate ;  yet  it  does  appear  that  there  was  at  the  beginning  an  instruction 

given  by  the  testator  to  Messrs.  Murray,  Syme,  and  Company,  to  make  certain  definite 

remittances,  apparently  for  the  support  of  these  children ;  and  the  whole  sums  together, 

do  not  appear  greatly  to  exceed  what  was  at  hrst  contemplated ;  but,  independent  of 

these  renuttances  altogether,  it  is  evident  to  the  Lord  Ordinary,  that  there  was  money 

remitted  by  the  testator  directly  to  his  mother,  after  the  date  of  his  letter  of  23d  Ai)ril 

1823,  more  than  sufficient  to  extinguish  that   debt.     These  remittances   were  made 

indefinitely.     Li  some  few  of  the  letters,  no  doubt,  he  expresses  his  hope,  that  his 

mother  will  make  use  of  the  money  for  her  own  comfort.     Even  such  expressions  do  not 

affect  either  the  question  of  intention,  or  the  presumption  of  law,  for  the  testator  always 

intended  to  continue  his  remittances,  and  in  the  event  of  his  death,  to  provide  amply 

for  his  mother's  comfort.     Still  the  remittances  were  indefinite ;  and,  independent,  even 

of  the  remittances  which  were  made  by  letters  containing  such  expressions,  there  are 

sums  remitted  quite  indefinitely  to  the  full  amount  of  the  assumed  debt.     Then,  finally, 

the  testator  makes  his  settlement,  and  in  doing  so,  gives  an  entire  liferent  of  his  whole 

free  estate,  without  making  the  least  allusion  to  this  sum  of  L.  61 6  as  a  debt  still  due 

to  her. 

"  Li  this  state  of  the  case,  the  Lord  Ordinary  thinks  that  the  principle  debitor  non 
pmumitur  donare  must  apply  to  it.  Mrs.  Syme  received  all  the  money  sent  to  her,  and 
it  may  be  presumed,  employed  it  for  her  own  purposes ;  and  she  accepted  of  the  liferent  of 
Uie  estate,  being  in  fact  residuary  legatee  for  that  liferent.  The  Lord  Ordinary  is 
therefore  unable  to  think,  either  that  it  coiild  be  in  the  actual  intention  of  the  deceased, 
or  that  it  would  be  consistent  with  his  presumed  will,  according  to  law,  that  the 
capital  of  his  estate  should  still  be  burdened  with  that  old  debt  ia  favour  of  the  same 
individual" 

A  claim  was  also  lodged  by  Miss  Syme,  the  testator's  sister,  which  rested  on  the 
following  grounds : 

Miss  Syme  had,  in  1811,  advanced  a  sum  of  L.200  to  her  brother,  Andrew,  who 
died  in  1820.  With  his  estate,  Hugh  intromitted  (which  was  denied  by  Mrs.  Murdoch 
and  Henry  Syme,  who  averred  that  he  acted  merely  as  his  sister's  agent).  On  the  18th 
of  April  1823,  he  wrote  to  her  in  these  terms : 

"Win  you  have  any  objections  to  allow  me  to  retain  the  sum  which  I  get  for  you, 
in  my  hands  for  a  year  or  so  ?  It  would  be  of  very  great  service  to  me  at  this  moment, 
and  I  assure  you  it  is  perfectly  safe.  We  are  in  a  business  in  which  we  run  no  risk,  not 
even  to  the  value  of  a  farthing ;  and  we  are  getting  into  a  great  business,  for  which, 
however,  we  require  all  the  money  we  can  coflect ;  and  I  need  not  tell  you,  that  my 
means  were  but  very  small.  If  we  were  doing  a  speculative  and  hazardous  business,  I 
would  not  only  not  ask  you  for  such  a  thing,  but  I  would  even  not  take  it.  I  am  now 
endeavouring  to  arrange  some  of  Andrew's  affairs  in  London ;  and  if  I  succeed  in  doing 
80, 1  hope  you  will  be  no  loser  by  him.  Write  me  on  this  subject  in  course  of  post. 
iH  my  exertions  in  managing  Andrew's  estate,  have  been  to  get  as  much  saved  as  woidd 
pay  you  in  fuU ;  and  I  hope  I  will  accomplish  this." 

Having  accordingly  obtained  the  use  of  this  money,  he  again  wrote  to  her  on  the 
30th  of  October  1824  : 

"  We  have  not  yet  been  a  year  in  business,  and  our  commissions  already  amount  to 
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several  thousand  pounds,  actually  and  truly  realized,  without  the  possibility  of  being 
lost.  This  will  enable  me  to  pay  you  the  amount  of  your  claim  upon  poor  Andrew  in  a 
very  short  time ;  and  you  may  ]>e  assured  that  this  shall  not  be  neglected.  I  will  not 
permit  either  the  possible  chances  of  business,  or  of  climate,  to  hazard  that  which  will 
be  comfortable  to  you  in  the  decline  of  life.  The  only  reason  for  my  not  beginning  to 
pay  it  off  immediately  is,  that  my  partner  is  rather  a-head  of  me  at  present  in  capital, 
and  I  wish  to  be  quite  upon  a  parity  with  him  in  this  respect,  which,  although  scarcelj 
to  be  mentioned  as  a  good  reason  to  you,  will,  I  trust,  nevertheless  induce  you  to  indulge 
me  for  a  few  months  longer.  I  know  that  you  will  readily  do  so,  but  I  do  not  like  to 
indulge  myself.  I  wish  to  be  out  of  debt ;  and,  with  the  blessing  of  Providence,  I  shall 
be  so  I  hope  next  year  entirely,  both  to  you  and  to  Georgina,  and  that  without  the 
slightest  inconvenience  to  myself,  and  you  may  calculate  upon  this." 

And  on  5th  July  1828,  he  wrote  her  in  these  terms : 

"  With  regard  to  your  own  property  in  my  hands,  I  must  endeavour  to  make  some 
arrangement  about  it,  but,  in  truth,  I  have  no  more  idea  of  the  real  state  of  the  case 
than  the  man  in  the  moon.  Poor  Andrew's  affairs  are  in  very  bad  order.  I  succeeded, 
before  I  left,  in  making  some  compositions,  in  hopes  of  rescuing  your  little  property 
from  the  wreck.  I  have  been  dreadfully  abused  since  then  about  it,  and  have  had  much 
angry  correspondence  on  the  subject ;  but  I  hope  that  I  have  carried  the  point  I  had  in 
view.  So  far  as  I  recollect,  1  ranked  you  as  a  creditor  for  L.270,  and  I  fancy  that  I 
must  have,  at  least,  L.200  to  repay  you,  but  perhaps  the  whole  L.270 ;  five  years 
absence,  and  no  documents  to  refer  to,  places  me  in  a  dilemma  about  it.  I  can  only  say, 
that  you  will  find  me  an  honest  accountant ;  but,  although  1  will  remit  the  greatest  part 
of  it  as  soon  as  possible  to  you,  the  final  adjustment  must  stand  over  for  another  year, 
until  I  get  home  myself ;  your  best  plan  will  be  to  sink  it  in  an  annuity,  which  will 
make  a  desirable  addition  to  your  other  means ;  but  take  my  advice — take  no  situation, 
but  live  quietly  among  your  friends." 

This  annuity  was  paid  in  December  1828  and  December  1829. 

In  the  letter  of  5th  July  1828,  after  referring  to  some  loss  he  had  sustained, 
he  writes : 

"  However,  the  circumstance  has  long  since  been  effaced  from  my  recollection,  and 
would  not  now  have  even  been  rememl>ered  with  regret,  but  in  so  far  that  it  cramps 
my  dispo^tion  to  be  liberal,  and  must,  in  short,  serve  as  a  reason  why  I  can  only  engage 
at  present  to  allow  you  L.50  sterling  a-year  instead  of  a  much  larger  sum,  which  it 
would  be  more  congenial  to  my  feelings  towards  you  to  allow  you  for  the  term  of  your 
natural  pilgrimage  on  earth,  which,  I  hope,  will  be  long  and  peaceful." 

[34]  In  his  testament,  he  earnestly  entreats  and  recommends  to  his  mother 
"  to  pay  out  of  the  amount  received  (which,  I  calculate,  will  be  at  least  six  hundred 
}x>unds  sterling  a-year)  the  following  annuities,  which  I  trust  her  affection  for  me  will 
induce  her  to  do,  not  however  to  reduce  her  own  clear  income  under  three  hundred 
poimds  sterling  a-year,  after  payment  of  the  said  annuities  :  To  my  sister,  Miss  Margaret 
Syme,  the  sum  of  fifty  pounds  sterling  a-year,"  &c.  "  After  the  decease  of  my  mother, 
the  whole  of  these  annuities  (should  she  think  proper  to  pay  them)  to  cease  and 
determine,  and  in  place  thereof,  the  following  disposition  of  all  my  effects  to  be  made : " 
"  to  my  sister.  Miss  Margaret  Syme,  I  bequeath  the  payment  of  fifty  pounds  sterling  per 
annum,  to  be  paid  during  the  whole  term  of  her  natural  life;  and  I  direct  that  my 
executors  hereinafter  named,  appropriate  a  capital  sum  to  be  laid  out  in  a  safe  and  secure 
manner,  so  as  to  produce  this  income.  Which  capital  sum,  after  her  death,  will  revert, 
in  the  manner  already  pointed  out,  to  my  son  Henry  Syme ;  and  I  hoi)e  that  my  dear 
sister  Margaret  Syme,  will  not  consider  that  it  is  from  any  want  of  regard  or  affection 
for  her  that  I  leave  her  an  annuity  in  place  of  a  capital  sum ;  but  that  supposing  it 
unlikely  she  will  ever  marry,  I  have  wished  to  increase  the  property  of  my  son, 
without  diminishing  her  comfort." 

In  a  letter  dated  three  days  before  his  death,  Mr.  Syme  uses  these  words,  "  your 
L.50  a-year  is  secure  to  you  by  my  wUl." 

Pleaded  for  claimant — By  his  intromissions  and  acknowledgments  in  the  letters 
quoted,  Hugh  Syme  was  liable  for  the  sum  advanced  by  the  claimant  to  her  brother 
Andrew :  That  as  the  remittances  were  made  in  satisfaction  of  the  annuity  of  L.50,  they 
cannot  be  held  as  extinguishing  this  debt,  and  the  maxim  ^*  debitor  non  premmitur 
donare  "  is  inapplicable :  That  by  the  letters  of  5th  July  1828,  and  12th  May  1830,  and 
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the  terms  of  the  will,  the  testator  came  under  a  legal  obligation  to  make  payment  of  an 
annuity  of  L.50  a-year  to  the  claimant,  and  she  is  therefore  entitled  to  have  that 
annuity  secured  to  her,  and  all  arrears  paid  up  from  5th  July  1828. 

Ansicer&i — The  letters  of  Mr.  Syme  only  infer  his  liability  to  pay  the  dividends  he 
may  actually  have  recovered  from  his  brother's  estate, — the  letter  of  5th  July  1828,  only 
infers  an  engagement  to  make  an  allowance  ex  pietate,  which  is  superseded  by  the 
provisions  of  the  testament, — the  payment  of  the  annuity  is  dependent  on  the  pleasure 
of  Mrs.  Syme,  and  does  not  form  a  burden  on  the  estate, — the  bequest  of  the  annuity 
extinguishes  the  debt,  for  debitor  non  presumitur  donare^ — and  the  annuity  of  L.50 
provided  to  the  claimant  after  Mrs.  Syme's  death,  must  suffer  abatement  on  account  of 
the  deficiency  of  funds. 

The  Lord  Ordinary 

"finds,  that  by  the  letters  of  the  said  Hugh  Syme  to  Margaret  Syme,  he  must  be  held 
to  have  acknowledged  himself  to  be  debtor  to  her  in  the  sum  of  L.200,  at  least  at  and 
preceding  the  30th  October  1824:  Finds  that,  by  the  terms  of  his  letter  of  the  5th 
July  1828,  the  said  Hugh  Syme  bound  and  obliged  himself  to  pay  to  the  said  Margaret 
Sjnie  an  anntdty  of  L.50  during  her  life,  and  that  the  said  annuity  was  paid  to  her  in 
that  and  the  subsequent  years :  And  finds,  that  by  his  letter  of  the  12th  May  1830,  a 
few  days  before  his  death,  the  deceased  assured  the  said  Margaret  Syme  that  that 
annuity  was  secured  to  her  by  his  will :  Finds  that,  as  all  the  remittances  made  by  the 
testator  in  his  lifetime  to  the  said  Margaret  Syme,  were  made  definitely,  in  satisfaction 
of  the  said  annuity ;  and  as  the  intention  declared  in  his  last  letter,  with  reference  to 
his  deed  of  settlement,  has  the  same  object,  of  giving  implement  of  his  obligation  so 
voluntarily  contracted,  there  is  no  sufficient  ground  to  presume  that  the  said  debt  of  L.200 
was  thereby  extinguished  or  discharged :  Therefore,  sustains  the  claim  of  the  said 
Margaret  Syme  for  the  said  sum  of  L.200,  with  interest  from  the  said  date  of  30th 
October  1824,  and  decerns  accordingly :  Finds  that,  notwithstanding  the  discretion 
apparently  given  to  Mrs.  Syme,  in  regard  to  the  payment  of  this  annuity,  the  said 
Margaret  Syme  must  be  considered  as  having  been  a  creditor  on  the  estate  of  the 
deceased  for  payment  thereof,  from  and  after  the  death  of  the  said  Hugh  Syme,  and 
that  she  is  entitled  to  receive  and  be  secured  in  payment  of  it  during  her  lifetime, 
reckoning  the  first  payment  to  begin  in  December  1830,  and  decerns  accordingly." 
And  the  Lord  Ordinary  added  in  a  note  : 

**Ml8s  Margaret  Syme  had  an  onerous  claim  of  debt  duly  acknowledged  to  the 
amount  of  L.200.  On  the  other  hand,  the  testator,  witliout  any  reference  to  that  debt, 
very  distinctly  promised,  and  engaged  to  pay  to  her  an  annuity  of  L.50  during  all  the 
days  of  her  Hfe,  and  assured  her  of  its  being  secured  to  her  by  his  will  at  his  death. 
The  Lord  Ordinary  has  no  doubt  that  this  was  efiectual,  and  that  it  was  a  debt  justly 
due  after  the  testator's  death,  notwithstanding  the  form  in  which  the  will  is  expressed 
regarding  it :  his  previous  engagement,  and  his  letter  immediately  before  his  death,  must 
be  held  to  qualify  that  clause  of  the  deed.  But  all  the  remittances  which  he  made  to 
Margaret  Syme  were  definitely  for  payment  of  this  annuity.  The  question,  therefore, 
in  her  case,  is  brought  to  this  point,  whether,  by  engaging  to  pay  the  annuity,  and  by 
its  being  paid  and  received,  there  is  legal  ground  to  presume  that  the  debt  of  L.200  was 
cancelled  and  discharged  1  The  Lord  Ordinary  thinks,  that  even  this  question  is  not  free 
from  doubt.  But,  on  the  whole,  he  is  inclined  to  think,  that  without  some  express 
declaration,  the  mere  engagement  for  such  an  annuity  of  L.50,  which  might  never  have 
been  received  to  the  amount  of  the  debt,  cannot  be  presimied  to  have  been  intended,  or 
to  have  been  accepted  as  in  discharge  of  the  debt  which  was  still  due ;  and  that  the 
remittances  subsequently  made,  being  definite,  ought  not  to  be  presumed  to  have  had 
reference  to  that  debt,  or  to  anything  else  than  the  promised  annuity  to  which  they 
expressly  related." 

Reclaiming  notes  were  presented  by  both  claimants. 
On  advising  the  claim  for  Mrs.  Murdoch, 

Lord  Justice-Clerk, — Upon  this  claim  I  cannot  get  over  the  grounds  stated  by  the 
Lord  Ordinary  for  his  finding.     It  is  a  material  point  to  be  kept  in  view,  that  this 
gentleman's  intention  of  providing  amply  for  his  mother,  vras  carried  out  by  his  leaving 
her  a  liferent  of  his  whole  fortune  ;  and  I  think  this  rides  over  the  whole  matter,  and  is 
I       very  important  in  settling  this  question.     It  is  a  very  strong  ingredient  of  evidence  of 
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the  general  intention  of  the  remittances,  after  his  acknowledgment  of  a  certain  amount 
of  debt.  I  think  the  fair  way  to  look  at  this  matter  is,  to  lay  aside  what  is  fair  and 
reasonable  as  gifts,  and  after  doing  this,  we  find  that  there  remains  a  much  more  ampk 
fund  than  discharged  the  whole  debt.  I  looked  into  the  corre-spondence  to  see  if  there 
was  any  mention  of  the  interest  of  the  debt,  but  I  find  none.  The  remittances  are  quii^ 
indefinite ;  and,  looking  to  Mr.  Syme's  intention  of  making  ample  provision  for  his 
mother,  I  have  no  dou])t  that  he  did  not  contemplate  that  the  debt  was  kept  up  against 
him,  while  making  such  payments. 

Lord  Glenlee. — I  cannot  see  how  there  can  be  any  objection  to  the  grounds  of  the 
Lord  Ordinary's  finding,  that  there  are  sufficient  indefinite  jmyments  to  extinguish  this 
<iebt.  There  is  no  doubt  of  the  regular  constitution  of  the  debt,  but  there  is  as  little 
doubt,  that  if  Mr,  Syme's  mother  received  from  him  sums  not  to  be  liable  to  any  sjiecial 
appropriation,  it  just  follows  that  he,  having  her  funds  in  his  hands,  has,  by  his 
payments,  been  accounting  to  her  for  the  value  of  those  funds.  The  legacy  to  her  of  a 
total  liferent  of  his  means,  must  be  taken  into  account  as  an  evidence  of  his  understand- 
ing on  the  subject.  The  presumption  to  be  drawn  depends  upon  the  whole  circumstances 
of  the  case  ;  and  if  we  find  that  the  testator  could  not  have  intend-  [35]  -ed,  while  he  gave 
his  mother  the  liferent  of  his  whole  estate,  that  his  debt  to  her  should  also  be  kept  up, 
we  are  entitled  to  decide  that  the  debt  must  be  held  as  discharged  and  absorbed. 

Lord  MeadowbanJc. — I  am  entirely  of  the  same  opinion. 

Lord  Medtm/n, — I  must  concur  too,  though  I  have  had  great  difficulty  in  doing  so ; 
but  I  must  say,  that  I  have  felt  hesitation  as  to  altering  the  rule  of  law,  debitor  non 
presumiiur  donare.  I  think,  therefore,  on  the  whole,  it  is  safer  to  apply  the  rule  in 
this  case. 

On  claim  for  Margaret  Syme, 

Lord  Medmyn, — My  view  is,  that  this  annuity  is  spoken  of  as  a  qualified  obligation; 
but  with  regard  to  the  L.200,  the  testator  speaks  of  that  as  her  own  property  in  his 
hands,  and  I  think  this  debt  is  due  to  her  with  interest,  as  the  Lord  Ordinary  has  found. 
As  to  the  annuity,  I  cannot  hold  that,  under  Mr.  Syme's  letter,  there  is  anything  more 
than  a  sort  of  natural  obligation  on  him  by  that  letter,  so  long  as  he  had  the  means  of 
paying  it.  Looking  also  at  the  manner  in  which  Mr.  Syme  treats  this  in  his  will,  I 
think  Miss  Syme  is  a  legatee  for  her  L.50,  and  not  a  creditor  on  the  fund.  I  think  the 
right  to  her  annuity  accrues  in  the  will  of  Mr.  Syme  only. 

Lord  Meadoiobank. — That  is  my  opinion  also. 

Lord  Gletdee. — I  am  also  in  the  same  situation. 

Ijord  JtLstice-Clerk. — I  also  concur  in  that  opinion. 

Their  Lordships  then  adJiered  to  the  interlocutor  of  the  Lord  Ordinary  on  both 
claims,  only  odtering  so  far  as  to  find  that  Miss  Syme  was  a  legatee  for  her  annuity,  and 
not  a  creditor. 
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Sir  George  Grant  Suttib,  Bart,  Pursuer. — Dean  of  Faculty  (ffope),  A, 

And^,rson,  Deas. 

Adolphus  Macdowall  Eoss,  M.D.,  and  Catherine  Hume  Eoss,  his  Spouse, 
Defenders. — Solicitoi' -General  {Rutherfurd),  D.  M'Neill,  R,  Bell,  Speirs. 

Tesiam ent  —  Facility — Lesion —  Cirrumvention — Fraud — Medical  A  ttendant. — A  jmrty 
left  a  testament,  which  was  challeng(jd  by  the  heir  in  mobilibus,  on  the  ground  that 
one  of  the  legatees,  the  medical  attendant,  taking  advantage  of  the  weakness  and 
facility  of  the  granter,  impetrated  tlie  writing  by  fraud  and  circumvention — Verdict 
on  an  issue  for  the  defender  (the  legatee), ^ — ^the  presiding  Judge  charging  the  jury, 
that  it  had  not  been  proved,  either  that  the  granter  was  weak  or  facile,  or  had  been 
I)ractised  on  through  fraud  and  circumvention.  Exception  taken  to  the  charge,  in 
the  circumstances,  tliat  the  charge  was  not  sufficiently  qualified  as  to  the  measure  of 
incapacity  necessary  to  be  proved  ;  and  that  the  jury  were  not  charged,  that  a  will  is 
void  when  executed  in  favour  of  a  medical  attendant  by  a  |mrty  while  labouring 
under  an  incui-able  and  mortal  disease. 

The  late  Miss  Janet  Grant  Suttie,  the  sister  of  the  pursuer,  died  on  7th  January 
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1836,  leaving  the  following  holograph  testamentary  writing,  bearing  to  be  dated  30th 
October  1835 : 

*'I  leave  and  bequeath  to  James  Hamilton,  my  cousin,  the  sum  of  one  thousand 
pounds,  and  to  Dr.  A.  M.  Ross,  who  has  long  been  my  very  kind  and  attentive  friend, 
this  mark  of  my  gratitude,  one  thousand  three  hundred  pounds,  also  my  writing-<;ase 
of  Russia  leather,  and  all  that  is  in  it.  I  deeply  feel,  and  wish  to  make  known,  that 
the  constant,  unwearied,  kind  attention,  with  numberless  acts  of  friendship  and  care  I 
have  received  from  Dr.  Ross,  neither  words  can  express,  nor  can  any  money  or  other 
earthly  goods  ever  repay.  I  owe  him  a  debt  of  gratitude  for  such  kindness,  as  is  often 
not  given  by  even  near  relations ;  and  indeed,  his  conduct  has  been  ever  more  like  an 
affectionate  and  tender  brother  to  me ; — deducting  from  these  sums  the  whole  duty  or 
tax  levied  on  all  the  legacies  I  leave,  whether  in  money  or  moveables.  I  also  leave  and 
bequeath  all  my  part  of  the  household  furniture  in  George  Street,  between  [138]  my 
loved  friends,  Mary  Hamilton  and  Catherine  Ross ;  and  to  the  first,  the  ornamental 

atMffone  •  and^"cather^  I  All  my  silver-plate  to  my  beloved  sister,  Catherine  Ross ; 
.  ^^r^    11  •     fx^'    u  I  also  all  my  linen  to  the  same  dear  friend,  Catherine  Ross. 

All  my  books  between  my  dear  friends  and  sisters  in  love,  Catherine  Ross  and  Mary 
Hamilton,  with  such  exceptions  as  I  may  name  in  an  inventory  of  my  personal  property, 
with  its  destination  attached  to  it :  And  I  write  this  with  my  own  hand,  in  testimony 
of  all  that  this  paper,  and  the  said  inventory  contains,  at  Edinburgh,  the  30th  day  of 
October  1835."  "  Janbt  Grant  Suttiie." 

"  The  annuity  payable  to  Jean  Macdouall,  housekeeper  to  my  late  aunt,  is  to  be  paid 
hj  those  to  whom  my  money  is  bequeathed ;  and  until  that  | 

is  paid,  as  at-  present,  out  of  the  interest  of  the  whole  sum.  >  And  I  also  desire,  that 
Jajtet  Grant  Suttib.  j 

neither  the  money,  silver-plate,  linen,  or  furniture,  be  in  any  way  removed  to  their  final 
d^tinations  until  my  father's  death,  or  on  his  parting  with  the  house  in  George  Street ; 
hat  all  my  other  personal  property  to  be  conveyed  to  their  destinations,  on  opening  this 
paper.  In  testimony  of  whi«h,  I  also  write  this  with  my  own  hand,  at  Edinburgh,  this 
30th  day  of  October  1835."  "Janet  Grant  Suttie." 

"I  wish  to  make  known  to  all  my  relations  and  friends,  &c.  &c.,  the  perfect  satisfac- 
tion and  confidence  I  feel,  in  all  the  treatment  I  have  received  from  Dr.  Ross,  as  my 
medical  friend  ;  and  am  satisfied  that  everything  has  been  done  that  worldly  skill,  with 
anxious  attention  and  consideration,  could  direct.  If  it  please  God  to  bless  the  means, 
I  am  certain  nothing  has  been  left  undone  that  could  be  done.  This  I  feel  I  owe  to  Dr. 
Ross  to  state  strongly,  as  an  act  of  justice :  and  this  is  my  own  writing." 

"Janet  Grant  Suttib." 
Appended  to  this  writing  there  were  four  several  additions,  without  date,  in  tlie 
handwriting  of  Mrs.  Ross,  and  bearing  Miss  Suttie's  signature.  In  virtue  of  these, 
Miss  Suttie  bequeathed  a  variety  of  articles  of  dress  and  ornament  to  her  brother's  wife, 
Lady  Harriet  Suttie,  Mrs.  Ross  and  others.  In  one  of  these  additions,  she  bequeathed 
"my  other  watch-chain  and  appendages  to  my  brother's  second  daughter,  being  named 
Cayenne  Hamilton." 

Sir  George  Suttie  brought  an  action  of  reduction  of  these  writings,  principally  on  the 
gromid  that  his  sister,  the  testatrix,  was  in  a  weak  and  facile  state  of  mind  when  she 
executed  the  writings ;  and  that  they  had  been  impetrated  from  her  through  fraud  and 
cinnmivention  on  the  part  of  the  defenders. 

The  summons  averred,  that  the  writings  had  been  "  concocted  "  and  "  prepared  "  by 
the  defenders,  "  without  the  intervention  of  a  man  of  business  to  attend  to  the  interest " 
of  the  deceased,  "  and  without  the  knowledge  of  "  her  father,  who  was  then  alive,  and 
in  whose  house  the  testatrix  died. 

The  summons  went  on  to  allege,  that  Dr.  Ross,  "  taking  advantage  "  of  his  position 
as  medical  adviser,  had  introduced  his  wife  to  the  deceased,  witli  the  view  of  influencing 
her  to  bequeath  her  fortune  to  them,  in  case  of  being  carried  off  by  the  disease  under 
which  she  then  laboured,  and  which  eventually  cut  her  off.  For  that  purpose,  it  was 
avened  that  Mrs.  Ross  had  induced  Miss  Suttie  to  become  a  convert  to  the  doctrine  of 
the  Rowites,  which  was  said  to  have  "a  fatal  tendency  to  unsettle  the  reason  and  judg- 
ment, to  weaken  the  understanding,  and  to  subject  the  parties  holding  them  to  undue 
infltieiice  on  the  part  of  those  who  are  thought  to  be  favoured  by,  or  to  be  more  direct 
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spectators  of,  the  communications  from  Heaven,  by  which  many,  adopting  these  opinions, 
presume  to  represent  themselves  as  influenced  and  directed."  A  variety  of  letters  were 
libelled  on,  containing  very  enthusiastic  views  of  the  creed,  through  which,  and  by 
personal  interviews  and  relative  publications,  it  was  alleged  her  mind  had  been  pnx- 
trated.  In  consequence,  it  was  alleged,  that  Miss  Suttie  became  a  convert^  and  at  Mrs. 
Ross's  instigation,  became  a  sitter  in  the  church  of  Mr.  Tait,  who  had  been  deposed  by 
the  General  Assembly  for  these  heterodox  sentiments.  Dr.  Ross,  it  was  said,  was  privy 
to  the  design ;  and,  in  pursuance  of  the  plan,  had  prevailed  on  Miss  Suttie  to  come 
to  town,  in  order  that  he  and  his  wife  might  the  better  maintain  the  ascendancy  over 
her  mind,  and  obtain  her  means.  That  she  came  to  town  in  Jxme  or  July  1835,  at  the 
time  labouring  under  the  disease  (ovarian  dropsy)  of  which  she  died;  and  that  t^e 
defenders,  from  that  time  till  her  death  in  January  1836,  assiduously  watched  her,  and 
prevented  all  access  to  her,  except  of  such  persons  as  they  approved  of,  excluding  even 
her  nearest  relations  and  most  confidential  servants. 

The  summons  then  proceeded  : 

"  During  the  whole  of  this  period,  the  said  Miss  Janet  Grant  Suttie  was  labouring 
under  severe  and  mortal  disease ;  she  was  receiving  daily,  by  the  orders  of  the  said  Dr. 
Adolphus  Macdowall  Ross,  opiates  or  palliatives  for  the  said  disease,  such  as  large 
quantities  of  brandy,  and  also  of  laudanum,  and  other  medicines :  she  was  greatly 
weakened,  both  in  body  and  in  mind,  and  for  upwards  of  three  months  before  her  death, 
she  was  unable  to  attend  to  or  transact  the  business  connected  with  the  household, 
or  other  matters  of  which  she  previously  had  taken  the  active  charge ;  and  for  a  great 
portion  of  that  time,  she  was  totally  unfit  and  unable  to  attend  to  or  understand  any 
business  whatever.  The  said  Mrs.  Catherine  Hume  or  Ross  taking  advantage  of  the 
weak  state  of  mind  and  body  into  which  the  said  Miss  Janet  Grant  Suttie  had  thus 
been  brought,  and  of  the  effect  produced  on  her  mind  and  judgment,  induced  by  the 
foresaid  erroneous  notions  on  religious  subjects  (which  the  said  Mrs.  Catherine  Hume  or 
Ross  had  impressed  for  many  years,  and  continued  to  the  end  successfully  to  impress  on 
the  said  Miss  Janet  Grant  Suttie),  succeeded  at  length  in  impetrating  and  obtaining 
from  the  said  Miss  Janet  Grant  Suttie,  the  wills  or  testamentary  writings  before  quoted, 
all  of  which  were  composed  or  concocted  by,  and  the  greater  part  of  which  are  actually 
in  the  handwriting  of  the  said  Mrs.  Catherine  Hume  or  Ross ;  and  this  she  did  in 
concert  with  her  said  husband,  and  without  the  knowledge  or  approbation  of  the  said 
Miss  Janet  Grant  Suttie's  said  father,  or  any  member  of  her  family,  and  without  the 
knowledge  or  assistance  of  any  agent  to  attend  to  the  interest  and  wishes  of  the  said 
Miss  Janet  Grant  Suttie.  In  order  still  farther  to  work  on  the  mind  and  feelings  of  the 
said  Miss  Janet  Grant  Suttie,  for  the  purposes  foresaid,  and,  to  persuade  her  to  execute 
the  said  wills,  the  said  Reverend  Mr.  Tait  was  with  great  secrecy,  privately  introduced 
into  the  said  house,  No.  63  George  Street,  and  into  the  said  Miss  Janet  Grant  Suttie's 
bed-room,  by  the  said  Mrs.  Catherine  Himie  or  Ross,  about  or  shortly  before  the  time 
when  the  said  wills  or  testamentary  writings,  or  such  of  them  as  bear  to  be  dated,  are 
alleged  to  have  been  executed ;  and  the  said  Reverend  Mr.  Tait  was  also  introduced  in 
the  same  manner  to  the  said  Miss  Janet  Grant  Suttie's  room  and  presence  on  several 
subsequent  occasions, — the  said  Mrs.  Catherine  Hume  or  Ross  being  always  present 
during  his  visits,  the  object  of  which  was  to  increase  the  influence  and  ascendancy 
which  the  said  Mrs.  Catherine  Hume  or  Ross  had  acquired  over  the  mind  of  the  said 
Miss  Janet  Grant  Suttie." 

It  was  likewise  averred,  that  the  defenders  had  induced  the  kdy  to  purchase, 
shortly  before  her  death,  a  [139]  quantity  of  articles  of  dress,  in  order  that  they  might 
come  into  their  possession  by  the  will. 

The  defence  contained  a  total  denial  of  the  averments  in  the  libel ;  and  it  was 
pleaded — ^That  Miss  Suttie  was  in  a  sound  and  disposing  mind  at  the  time  of  executing 
the  writings. 

The  following  issue  was  approved  of  by  the  Courts  3d  February  1838  (16  Shaw 
429): 

"Whether  on  or  about  the  30th  day  of  October  1835,  or  whether,  between  the  said 
30th  day  of  October  and  the  7th  day  of  January  1836,  at  tlie  date  when  the  will  or 
testamentary  writing  sought  to  be  reduced,  being  No.  13  of  process,  was  granted,  the 
late  Miss  Janet  Grant  Suttie  was  weak  and  facile  in  her  mind,  and  easily  imposed  on  f 
And  whether  the  defenders,  or  either  of  them,  taking  advantage  of  her  said  facility  and 
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weakness,  did,  by  fraud  or  circumvention,  obtain  or  procure  from  the  said  Miss  Janet 
Grant  Suttie,  the  aforesaid  will  or  testamentary  writing,  to  the  lesion  of  the  granter  7  " 

The  case  was  set  down  for  trial  in  last  March  sittings;  but  after  the  jury  was 
balloted  for,  it  was  delayed  till  the  meeting  of  Court  in  May,  in  consequence  of  a 
difficulty  which  the  Lord  President  stated  he  felt  as  to  the  form  of  the  issue.  His 
Lordship  objected  to  the  issue,  in  so  far  as  it  put  the  question  to  the  jury,  whether  the 
writings  had  been  obtained  to  the  lesion  of  the  *' granter,"  while  the  summons  libelled 
that  they  had  been  impetrated  to  the  prejudice  of  the  "  pursuer  "  of  the  action  :  (Vol. 
X.,  p.  426).  When  the  case  was  thereafter  moved  before  the  Court,  the  objection  was 
waived  by  the  Lord  President, — the  other  judges  being  of  opinion  that  the  issue  was 
according  to  practice.     The  case  was  accordingly  set  down  for  trial  as  of  this  date. 

Dean  of  Facultt/  opened  for  the  pursuer,  and  led  evidence,  of  which  the  following  is 
an  outline : — Mr.  Smith  Cuninghame,  the  professional  agent  and  friend  of  the  family 
for  many  years,  received  a  note  from  Miss  Suttie  on  30th  October  1835,  requesting  him 
to  call  on  business.  He  did  so,  but  failed  in  seeing  her.  Mrs.  Ross  received  him,  and 
stated  that  Miss  Suttie  was  too  ill  to  see  him.  Mrs.  Ross  told  him,  that  Miss  Suttie 
wanted  some  money  on  her  own  account,  and  he,  by  Mrs.  Ross's  desire,  wrote  out  an 
order  for  L.200,  which  she  carried  to  Miss  Suttie,  who  signed  it.  Mrs.  Ross  said  that 
Miss  Suttie  wanted  to  know  the  amount  of  the  fimds  belonging  to  her.  He  mentioned 
the  amount  as  nearly  as  he  could.  The  witness  then  pressed  to  see  Miss  Suttie,  but 
was  refused  by  Mrs.  Ross ;  and  on  leaving  the  house,  he  was  requested  by  Mrs.  Ross, 
on  the  part  of  Miss  Suttie,  not  to  mention  to  her  father  or  brother  the  subject  of  the 
interview,  which  he  said  he  would  do,  as  it  was  Miss  Suttie's  desire.  The  L.200,  given 
on  Miss  Suttie's  own  account,  was  the  first  order  of  the  sort.  Miss  Suttie  often  got 
money  from  witness,  but  out  of  funds  belonging  to  her  father,  for  domestic  purposes. 
Sir  James  Suttie,  the  father,  died  in  May  1836,  having  never  recovered  the  shock 
occasioned  by  Miss  Suttie's  death.     Miss  Suttie's  money  came  by  an  aunt,  who  died  in 

>Iay  1833. Dr.  Hamilton  stated,  that  Miss  Suttie's  brother,  Sir  George,  applied  to 

him  in  1835  about  his  sister's  health,  but  he  mentioned  he  could  give  no  opinion  without 
seeing  the  patient ;  on  which  Sir  George  replied,  that  Dr.  Ross  would  fix  an  interview 
—Dr.  Hainilton  first  wrote  and  then  called  on  Dr.  Ross,  who  said  he  would  mention  the 

circumstance  to  Miss  Suttie,  but  heard  no  more  of  the  case. Mrs.  Cormack,  midwife, 

considered,  when  she  first  saw  Miss  Suttie,  that  she  was  a  married  lady  in  the  family- 
way,  but  afterwards  she  became  aware  that  she  was  afflicted  with  disease;  and,  on 
examination,  found  a  large  tumor  in  the  womb.  She  urged  Miss  Suttie  to  see  Dr. 
Hamilton,  but  she  refused,  saying,  that  Dr.  Ross  was  as  well  acquainted  with  her 

complaint  as  Dr.   Hamilton. Dr.  Moir  spoke  as  to  her  enlarged  appearance,  and 

apparent  debility,  but  he  had  only  seen  her  casually. Mrs.  Sanderson  remembered 

Miaa  Suttie  arriving  at  Prestongrange,  her  brother's  residence,  in  June  1835,  on  her 
way  to  Edinburgh.  She  was  carried  or  rather  dragged  out  of  the  carriage ;  her  figure 
much  swollen  and  face  fallen  off.  She  remained  two  hours,  during  which  time  she  took 
some  meat^  and  wine  and  brandy.  Her  mind  was  very  low,  but  the  refreshment 
rendered  her  elated  and  talkative.  Dr.  Ross  and  Mrs.  Ross  met  her  at  Prestongrange. 
Witness  called  on  Miss  Suttie  in  George  Street  along  with  Lady  Harriet,  her  sister-in-law, 
but  Lady  Harriet  was  told  by  a  messenger,  that  Miss  Suttie  could  not  see  her.  Sir 
George,  the  brother,  had  three  or  four  sons  and  one  daughter, — one  of  the  children 

being  bom  just  before  Miss  Suttie's  decease. Jane  Macdouall,  servant  for  many  years 

in  Miss  Suttie's  father's  house.  Miss  Suttie's  health  appeared  to  have  been  breaking  up 
in  1831, — the  illness  increasing  very  much  in  1834-5,  particularly  in  March  1835. 
She  took  to  bed  in  June  1835,  when  she  returned  from  Prestongrange, — the  windows  of 
the  room  being  partially  darkened.  She  was  only  once  or  twice  out  of  her  room,  at  the 
distance  of  a  fortnight  after  coming  to  town,  and  subsequently  she  was  confined 
altogether  till  her  death.  Dr.  Ross  attended  her,  and  Mrs.  Ross  was  very  constant  in 
het  attendance,  but  occasionally  she  was  absent  three  or  four  days.  She  was  absent 
from  Edinbuigh  some  weeks,  and  came  back  in  October.  Miss  Suttie  was  taken  very 
ill  on  a  Thursday  before  the  Sacrament,  on  which  occasion  Dr.  Ross  was  sent  for.  She 
was  subject  to  violent  pain  and  sickness,  which  fatigued  her  very  much.  She  lay  day 
and  night  on  a  couch  towards  the  close  of  her  life.  Witness  used  to  keep  the  accoimt 
of  what  was  required  for  the  family,  under  Miss  Suttie's  directions,  but  after  the  22nd 
of  September,  she  received  no  orders  from  Miss  Suttie.  On  that  day,  she  carried  her 
8.B.R.  J.  18 
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book  to  Miss  Suttie  to  get  it  settled,  but  Miss  Suttie  declined,  owing  to  the  confusion  in 
her  head.  Witness  took  a  seat  in  the  College  Church  for  Miss  Suttie  by  her  aunt's 
desire.  Dr.  Ross  attended  the  family  in  1821.  Mrs.  Ross  was  intimate  with  Miss 
Suttie  prior  to  her  last  illness.  After  Miss  Suttie  came  to  town,  she  was  ^dsited  by  a 
variety  of  ladies:  Mrs.  Dundas,  senior,  of  Arniston,  Mrs.  M.  McDonald,  Mrs.  Pitt 
Dundas,  and  the  two  Mrs.  Hamiltons  of  Baugour,  one  of  them  interested  in  the  settle^ 
ment,  and  Mrs.  Ross.  Mrs.  Hamilton,  shortly  before  her  decease,  resided  in  the  house 
with  Miss  Suttie,  and  was  frequently  in  Miss  Suttie's  room  all  night.     During  Dr. 

Ross's  absence.  Dr.  Omond  attended  Miss  Suttie, Janet  Shearer :  About  the  time  of 

the  Sacrament  in  autumn  1835,  Miss  Suttie  was  very  ill.  In  July,  witness  thought 
that  her  mind  occasionally  wandered,  and  she  appeared  as  if  she  did  not  know  where 
she  was.  Mrs.  [140]  Ross  was  for  a  long  time  every  day  with  Miss  Suttie,  and  had 
been  told  she  could  not  see  Miss  Suttie.  Had  seen  Sir  James,  the  father,  refused 
admittance  by  Mrs.  Ross,  and  Mrs.  Ross,  or  the  sick-nurse,  took  from  witness  at  the  door 
of  Miss  Suttie's  bed-room,  any  articles  which  were  wanted.  Mr.  Tait  called  once,  and 
was  taken  up  stairs  by  Mrs.  Ross  to  Miss  Suttie ;  but,  on  another  occasion,  she  refused 
to  see  him  in  Mrs.  Ross's  absence.  She  knew  that  brandy  was  used  in  the  sick-room. 
Both  Dr.  Abercrombie  and  Dr.  Omond  attended  Miss  Suttie  during  Dr.  Ross's  absence 

in  September  1836. Alexa  Matheson,  waiting-maid  for  many  years  in  the  family,  had 

noticed  Miss  Suttie's  declining  health  for  many  years.  When  she  returned  to  Edinburgh 
in  summer  1835,  she  was  much  exhausted.  She  was  in  use  to  take  brandy  at  first, 
about  a  bottle  per  week,  but  it  was  increased  to  a  bottle  a-day  in  October  and 
November ;  but  it  was  used  partly  burnt  as  well  as  plain,  and  partly  used  in  external 
application.  She  was  frequently  in  the  sick-room  on  messages.  She  kept  a  book,  in 
which  articles  for  Miss  Suttie's  use  were  entered.  In  September,  she  took  the  book  to 
her,  when  Miss  Suttie  summed  it  up  a  pound  short ;  and  when  the  error  was  mentioned 
to  her,  she  appeared  to  feel  it  much,  but  she  said  she  could  still  coimt.  The  book  was 
returned  to  witness,  but  the  leaves  were  cut  out.  Lady  Harriet  called  once  to  see  Miss 
Suttie ;  and  witness  asked  Mrs.  Ross  if  Lady  Harriet  could  see  the  patient,  but  Mrs. 
Ross  said,  she  thought  she  had  better  not.  Witness  was  sent  to  the  country  by  Mrs. 
Ross's  orders  to  bring  in  Miss  Suttie's  wearing  apparel.  Mrs.  Ross  told  her  not  to 
mention  this  to  Miss  Suttie,  but  Miss  Suttie  spoke  of  it  herself ;  and  the  witness  also 
confirmed  the  statement  of  Mrs.  Sanderson,  as  to  Miss  Suttie  being  visited  by  the 
several  ladies  spoken  to  by  Mrs.  Sanderson  during  her  last  illness.  She  also  stated,  that 
the  Rev.  Mr.  Hamilton  was  with  Miss  Suttie  the  day  before  her  death,  and  that  she  had 
assisted  in  burning  brandy  in  the  sick-chamber. 

Solicitor- General  for  defenders — ^The  will  was  entirely  in  the  handwriting  of  Miss 
Suttie,  and  by  it  she  divided  her  means  between  her  friend  Dr.  Ross,  and  her  relation 
Mr.  Hamilton.  It  was  a  simple  expression  of  intention,  and  could  require  no  great 
eflfort  of  mind  to  conceive  or  understand  it.  The  acquaintance  with  Dr.  and  Mrs.  Ross 
commenced  long  before  Miss  Suttie  had  any  means  to  leave ;  and  her  peculiar  religious 
tenets  were  embraced  before  the  death  of  her  aunt  who  left  the  money.  The  pursuer 
had  failed  to  prove  facility  at  any  time,  far  less  during  the  period  in  the  issue ;  and  it 
was  not  averred  that  she  had  ever  been  weak  in  mind.  On  the  contrary,  the  pursuer's 
own  witness,  Mr.  Smith,  confirmed  this.  Many  friends  had  been  admitted  to  the  sick- 
chaml^er  during  the  last  illness, — one  of  them,  Mrs.  Hamilton,  the  wife  of  Mr.  Hamilton 
the  legatee,  lived  in  the  house,  and  sat  up  with  the  patient,  but  none  of  them  were 
called.  The  defenders  could  not  call  Mrs.  Hamilton,  because  she  had  an  interest  in  the 
will.  The  pursuer,  however,  might  have  called  her.  Besides,  the  sick-nurse  who 
attended  Miss  Suttie  all  along,  was  not  called,  neither  was  Dr.  Abercrombie  nor  Dr. 
Omond.  These  parties  would  have  been  most  valuable  witnesses  to  prove  facility,  had 
the  pursuer  not  been  aware  that  his  sister  was  perfectly  sensible  and  capable  down  to 
her  death.  As  to  the  circumstance  of  one  of  the  testamentary  writings  containing  a 
bequest  to  the  second  daughter  of  the  pursuer,  it  was  explained,  that  the  bequest  had 
been  made  by  Miss  Suttie  in  anticipation  that  Lady  Harriet,  then  in  the  family-way, 
might  have  a  second  daughter,  and  the  bequest  was  conceived  in  a  conditional  manner  ; 
for  it  was  to  her  brother's  second  daughter  being  named  Catherine. 

Liord  President — It  was  observed  to  you  by  the  pursuer,  that  the  law,  and  I  may 
say  common  sense,  is  particularly  jealous  of  the  access  of  professional  men,  whether 
medical  men,  clergymen,  or  lawyers,  to  a  scene  such  as  was  presented  by  the  last  illness 
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of  Miss  Suttie,  in  case  there  should  he  any  improper  interference  on  their  part.     Now, 
the  question  here  is,  if  it  has  heen  proved  to  your  satisfaction,  that  Miss  Suttie,  at  the 
time  of  executing  her  settlement,  '*  was  weak  and  facile  in  her  mind,  and  easily  imposed 
on,"  and  that  Dr.  Ross  and  Mrs.  Ross,  *'  or  either  of  them,  taking  advantage  of  her  said 
facihty  and  weakness,  did,  hy  fraud  and  circumvention,  obtain  or  procure  from  the  said 
Miss  Janet  Grant  Suttie  the  aforesaid  will  or  testamentary  writing  to  the  lesion  of  the 
granter?"     You  will   observe   that  these   deeds    are    very  simple   in    their    nature, 
particularly  the  first  one,  which  states  the  will  of  the  party  as  to  the  disposal  of  a  sum 
of  money  belonging  to  herself.     I  need  not  teU  you  that  the  will  of  a  person,  as  to  such 
disposal,  is  one  of  the  simplest  propositions  that  can  be,  and  the  deed  here  is,  in  its  form 
and  composition,  the  simplest  possible.     Many  a  person  could  make  out  and  understand 
such  a  thing,  who  could  not  understand  a  complicated  piece  of  business,  or  write  out  a 
bond,  for  example.     This  will,  in  the  first  place,  is  written  in  Miss  Suttie's  own  hand. 
It  is  her  own  expression  of  her  will,  and  it  must  stand  as  such,  unless  you  are  satisfied 
that  she  was  incapable  of  understanding  the  nature  of  the  disposal  of  her  means. 
Unless  you  are  satisfied  that  she  was  reduced  to  such  a  state,  that  she  could  not  under- 
stand such  a  simple  proposition  as  the  bequeathing  of  a  sum   to  her  cousin,  Mr. 
Hamilton,  and  another  to  Dr.  Boss,  the  will  must  stand.     In  my  opinion,  there  has  not 
been  laid  before  you  a  particle  of  evidence  of  Miss  Suttie  being  '*  weak  "  and  "  facile," 
and  consequently  easily  imposed  on.     The  whole  of  this  has  been  left  to  be  inferred 
from  general  statements  as  to  her  Bowitical  notions,  and  the  nature  of  her  disease  and 
treatment^  which,  however,  was  admitted  to  be  of  the  proper  kind ;  and  according  to  the 
pursuer,  as  his  case  had  been  conducted,  you  are  called  upon  to  infer  the  effect  that  such 
and  such  things  would  make  upon  the  mind  of  a  person  who  had  been  long  labouring 
under  an  acute  and  painful  disease.     A  long  and  acute  illness  will  sometimes  be  followed 
by  a  prostration  of  the  mind,  but  such  is  not  always  the  fact.     In  some  instances,  no 
doubt,  an  effect  la  left  on  the  mind,  but  in  others,  again,  no  such  effect  is  produced.     I 
may  mention  to  you,  that  within  a  few  days  I  had  occasion  to  see  a  friend  who  had 
been  long  acutely  ill.     I  sat  with  him  all  Monday,  and  he  died  on  Wednesday.     The 
day  I  sat  with  him,  he  was  as  calm  and  collected  as  you  or  I  am,  and  as  capable  of 
understanding  a  writing  of  the  nature  here,  as  any  one  in  Court.     It  does  not  always 
necessarily  follow,  that  a  person  who  has  been  labouring  under  a  painful  disease  cannot 
understand  the  meaning  of  giving  away  a  sum  of  money  to  one  person^  and  a  sum  to 
another.     We  have  had  no  evidence  at  all,  which  in  the  slightest  tends  to  prove  that 
Miss  Suttie  did  not  understand  this ;  nor  have  we  any  fact  or  evidence  from  which  we 
are  to  presume  even,  far  less  has  it  been  proved,  that  she  was  liable  to  be  easily  imposed 
on,  or  that  she  was  facile.     There  is  not  a  vestige  of  evidence  of  this.     Weakness  and 
facility,  and  liability  to  be  imposed  on,  are  all  left  to  be  inferred  from  Miss  Suttie's  long 
and  serious  illness.     Now,  though  a  slight  degree  of  fraud  and  circumvention  may 
operate  on  a  mind  proved  to  have  been  facile  and  weak  originally,  a  very  different 
degree  will  be  required,  where  you  have  no  proof  that  the  mind  is  facile  and  weak. 
In  the   one   case,   very  little  of  that  would,   if    proved,   satisfy   you,   and    so    cut 
down  the   deed,  if  it  were   likewise   proved   that  a   party  was   facile;    but  a  very 
[141]  different  degree  of  fraud  and  circumvention  would  be  necessary  to  set  aside  a  deed, 
where  it  is  not  proved  that  the  mind  was  ever  to  any  extent  whatever  affected.     The 
pursuer  did  not  attempt  to  say  that  Miss  Suttie  was  ever  previously  affected  ;  and  if  it 
has  not  been  proved  that  she  was  latterly  so,  fraud  and  circumvention  seems  out  of  the 
question;  and  I  suspect  that  that  charge  must  necessarily  fall  to  the  ground.     You 
heard  a  great  deal  about  the  peculiar  tenets  which  Mrs.  Ross  and  Miss  Suttie  appear  to 
have  possessed  in  common,  but  I  am  afraid  that  peculiarity  in  religious  feelings  will  not 
of  itself  disprove  one's  capacity  for  understanding  a  will  of  so  simple  a  nature  as  was 
read  to  you.     Much  stress  was  also  laid  on  the  circumstance  that  Mrs.  Ross  and  Miss 
Suttie  were  so  much  together ;  but  I  do  not  think  that  we  are  to  disapprove,  in  the  way 
we  have  been  called  upon  to  do,  of  a  friendship  originating  in  early  association,  and 
carried  through  life,  and  knit  together  from  a  religious  community  of  feeling.     It  is  not 
often  that  such  is  the  case.     It  does  sometimes  happen.     I  myself  have  known  friend- 
ships arising  out  of  such  a  bond.     I  have  also  known  of  a  friendship  resulting  from 
atheistical  community  of  feeling ;  and  you  may  all  have  heard  that  such  opinions  bound 
together  many  of  the  philosophers  in  the  era  of  the  revolution  in  France.     During  that 
revolution,  the  membera  of  the  National  Convention  professed  that  there  was  no  God, — 
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that  death  was  a  perpetual  sleep, — ^and  they  set  up  and  worshipped  a  strumpet  as  the 
goddess  of  reason ;  but  would  you  say  that  the  members  of  that  convention  were  all 
incapable  of  making  or  understanding  a  will,  because  they  entertained  or  professed 
opinions  contrary  to  what  we  think  of  Christianity,  or  of  common  sense  ?  It  was  said, 
and  a  great  deal  was  supposed  to  flow  from  it,  that  this  friendship  had  been  got  up  for 
the  purpose  of  procuring  this  will ;  but  it  appears  that  the  two  ladies  were  very  early 
acquainted — I  believe  at  school.  They  entertained  these  peculiar  notions  it  seems,  not 
for  the  first  time  when  Miss  Suttie  was  so  ill,  but  long  before,  and  in  1831,  when  Miss 
Suttie  had  no  money  of  her  own,  and  was  living  dependent  in  her  father's  house, — so 
that  the  motive  alleged  appears  ill-timed.  It  is  absurd  to  suppose  that  peculiarity  in 
religious  belief  is  to  disqualify  a  person  from  understanding  business ;  and,  without  proof 
of  facility,  that  we  are  at  once  to  infer,  that,  because  this  lady  had  peculiar  views,  she 
was  weak  and  facile  and  easily  imposed  on.  Dr.  Gregory  used  to  say,  that  you  are  not 
to  measure  a  man's  capacity  by  his  religion,  or  by  his  wife ;  for  the  one  he  receives  from 
his  parents,  and  the  other  he  gets  by  accident.  But  those  opinions  were  entertained  by 
both,  and  the  correspondence  founded  on,  in  which  the  strange  doctrines  are  found, 
passed  between  Mrs.  Boss  and  Miss  Suttie  in  1831,  when,  as  I  said,  there  could  have 
been  no  improper  motives ;  for  it  was  not  till  much  later  that  her  aunt  died  and  left  her 
money.  I  hope  that,  among  all  the  reasons  for  making  and  retaining  friendships,  the 
bond  of  religious  amity  is  not  to  be  deemed  illegal.  It  may  not  be  so  frequently  the 
bond  of  friendships  as  it  ought  to  be,  and  I  trust  it  is  not  to  be  excluded,  for  it  would 
cut  very  deep  indeed.  There  are  many  persons  in  every-day  life  professing  these 
religious  tenets,  who  not  ohly  are  all  quite  sane,  and  understand  their  own  business,  but 
manage  the  affairs  of  others  to  their  entire  satisfaction.  No  doubt  you  have  heard  of 
some  things  in  the  course  of  this  trial  which  we  would  have  wished  to  have  been  other- 
wise, and  which  I  have  no  doubt  would  not  have  taken  place,  had  this  action  been 
foreseen ;  for  instance,  Miss  Suttie  refused  to  see  Dr.  Hamilton.  I  am  sorry  this  was 
not  acceded  to.  You  know  that  the  family  wished  this,  though  unknown  to  Miss  Suttie. 
But  what  did  Miss  Suttie  herself  say  as  to  this  ?  The  witness  Cormack,  the  nurse  who 
attended,  and  who  had  urged  her  to  see  Dr.  Hamilton  in  regard  to  her  complaint,  as  she 
said  she  knew  of  similar  cases  under  his  treatment,  said  Miss  Suttie  refused,  because  she 
said  that  Dr.  Ross  knew  as  well  about  her  complaint  as  Dr.  Hamilton  could  do.  Now, 
is  a  patient  not  entitled  to  say  what  medical  man  shall  or  shall  not  see  her  ?  She  had 
been  attended  for  sixteen  years  by  Dr.  Ross,  and  she  said  she  had  confidence  in  him,  and 
would  see  no  other.  Much  was  also  endeavoured  to  be  made  of  the  circumstance  of 
I^y  Harriet  Suttie  being  refused  admittance  to  her  apartment.  Miss  Suttie  asked  Mrs. 
Ross,  "  do  you  think  I  should  see  her,  dear."  Mrs.  Ross  was  against  it ;  and  in  that  I 
heartily  concur  with  Mrs.  Ross.  Lady  Harriet  was  then  very  near  her  confinement,  and 
there  is  no  saying  what  effect  might  have  been  produced  on  her,  if  she  had  seen  Miss 
Suttie  in  the  very  disagreeable  and  afllicting  state  in  which  she  then  was.  I  think  she 
was  properly  excluded,  not  so  much  on  account  of  Miss  Suttie  as  on  that  of  Lady  Harriet 
There  is  no  saying  what  might  have  been  the  consequence,  had  Lady  Harriet  seen  her 
labouring  under  such  a  female  complaint  which  might  one  day  be  her  own  case.  There 
was  another  circumstance,  also,  which  was  seized  hold  of.  Miss  Suttie  left  a  legacy  to 
Sir  George's  second  daughter,  l^eing  named  Catherine  Hamilton.  Now,  he  never  had  a 
second  daughter.  This  might  show  a  want  of  meaning  on  Miss  Suttie's  part,  no  doubt, 
and  it  has  not  been  very  well  cleared  up.  It  was  said  that  Lady  Harriet  was  then  in 
the  family-way,  and  that  Miss  Suttie  meant  to  give  the  legacy,  if  she  gave  birth  to  a 
daughter,  which  would  have  been  her  second,  provided  she  was  called  Catherine 
Hamilton.  I  do  not  know  if  this  explains  it ;  but  it  may  be  that  Mrs.  Ross,  in  putting 
down  the  name,  may  have  made  a  mistake  in  the  matter,  from  a  confusion  arising  from 
Miss  Suttie's  mother's  name.  Then  it  was  said  that  the  will  was  a  mere  miserable 
scrawl,  in  regard  to  the  handwriting,  but  it  was  forgot  that,  in  making  that  assertion,  the 
counsel  gave  the  reason  for  that ;  for  he  said  that  Miss  Suttie  could  oidy  write  as  she 
lay  on  her  back  on  a  couch, — so  I  think  nothing  of  this.  Besides,  the  signature  is 
perfectly  distinct  and  firm.  You  were  told  that  this  will  being  holograph,  does  not 
prove  its  own  date.  That  principle  was  merely  intended  for  the  benefit  of  an  heir  to 
heritage  j  and  probably,  strictly  speaking,  it  does  not  prove  its  own  date.  But  if  we  are 
not  to  assume  the  30th  October  as  its  true  date,  I  am  afraid  you  will  have  to  bring  it 
down  to  the  period  when  Mrs.  Hamilton,  the  cousin  of  Miss  Suttie,  was  living  in  the 
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hoose  night  and  day.  She  went  there  in  November,  and  there  are  circumstances  which 
tend  strongly  to  prove  that  the  will  was  executed  on  30th  October,  about  or  nearly  the 
Sacrament  week,  or  immediately  after  that,  when  the  servants  remembered  Miss  Suttie 
being  more  ill  than  usual.  It  is  however  of  little  moment,  for  it  is  not  necessary  that  a 
will  should  have  a  date,  as  it  is  presumed  to  be  the  last  act  of  life.  It  may  be  a  different 
thing  where  heritage  is  concerned.  Now,  I  leave  the  case  entirely  with  you ;  and  unless 
you  think  that  Miss  Suttie  could  not  understand  so  simple  a  matter  as  this  will,  and  was 
facile  and  weak,  and  easily  imposed  on,  you  must  find  for  the  defenders.  I  have  not 
thought  it  necessary  to  go  over  the  evidence  minutely  ;  but  I  cannot  help  thinking,  that 
it  is  a  most  remarkable  circumstance,  that  not  one  of  the  numerous  persons  who  were  in 
attendance  upon  Miss  Suttie  during  her  last  illness,  has  been  brought  forward  by  the 
pursuer.  Thus  Dr.  Abercrombie  and  Dr.  Omond,  who  attended  her  in  the  absence  of  Dr. 
Ross,  and  the  nurse  who  was  in  constant  attendance, — all  of  whom  saw  her  at  that  period, 
as  well  as  the  several  ladies  spoken  to,  the  pursuer  has  failed  to  bring  before  you.  They 
would  have  thrown  very  great  light  on  the  matter ;  and  yet  you  are  left  to  infer,  in  a 
very  general  way,  that  this  lady  did  not,  and  could  not  understand  her  will,  and  that  she 
was  in  a  weak  and  facile  state,  and  easily  imposed  on.  Now,  it  is  for  you  to  say,  in  the 
whole  circumstances,  if  such  were  the  case ;  but  I  cannot  help  remarking,  that  in  the 
view  which  I  take  of  it,  there  is  a  great  want  of  evidence,  and  that  my  own  opinion  is 
entirely  in  favour  of  the  defenders. 

Counsel  for  the  pursuer  then  excepted  to  the  charge,  in  so  far  as  his  Lordship  had 
told  the  jury, 

"  Unless  you  are  satisfied  that  Miss  Suttie  was  so  weak  and  facile,  and  easily  imposed 
upon,  that,  with  reference  to  the  whole  circumstances  proved,  she  was  utterly  incapable 
of  understanding  the  simple  ])roix)8ition,  that  she  gave  by  the  bequest  a  certain  sum  of 
money  to  a  certain  person,  the  deed  must  stand : "  as  also,  that  his  Lordship  did  not 
^'lay  it  down  as  law,  that  a  will  executed  by  a  ])erson^  without  legal  advisers,  while 
labouring  under  an  incurable  and  mortal  disease,  in  favour  of  a  medical  attendant,  is 
void." 

[142]  Lord  President — I  do  not  know  where  you  find  foundation  for  any  such 
principle  as  is  contained  in  the  concluding  part  of  the  exception. 

Anderson. — We  maintain  it  to  be  correct  in  principle ;  and  in  England  it  is  quite 
acknowledged. 

Lord  President. — I  know  nothing  of  the  law  of  England ;  and  I  never  heard  of  it  in 
Scots  law. 

The  jury  returned  a  verdict  finding  for  the  defenders. 
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Janet  Eussbll  or  Thomson,  Pursuer. — P.  Bobertson, 

Pbter  Thomson,  Defender. 

Husband  and  Wife — Aliment — Arrestment  to  Found  JwHsdiction. — A  husband  having 
gone  to  New  South  Wales,  and  taken  up  his  residence  there,  leaving  his  wife  and  a 
large  family  unprovided  for  in  this  country  j  after  a  desertion  of  twenty-five  years,  the 
vrife  arrested  certain  funds  jurisdictionis  fundandoe  causOj  and  thereafter  raised  an 
action,  concluding  for  a  sum  in  name  of  aJiment  for  the  years  during  which  she  had 
received  no  support,  and  also  concluding  for  a  yearly  payment  of  L.30  in  name  of 
aliment — The  Court  decerned  in  terms  of  the  libel. 

The  pursuer,  who  resides  in  Glasgow,  raised  this  summons,  setting  forth,  that  she 
was  married  to  the  defender  in  1801  ;  that  she  had  born  liim  nine  children;  and  that 
in  1813,  her  husband  went  to  New  8outh  Wales  on  business,  but  that  he  had  not 
returned  to  this  country  since  that  time.  8he  alleged  that  he  was  in  receipt  of  a  good 
income  there,  and  that  he  had,  besides,  funds  in  this  country ;  and  she  subsumed  that 
be  was  bound  to  aliment  her ;  and,  in  case  of  any  doubt  as  to  his  being  liable  to  the 
joriadiction,  she  stated  that  she  had  raised  letters  of  arrestment,  and  had  attached 
certain  funds  ad  fundandam  Jurisdictionem.     She  therefore  concluded  for  payment  of 
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L.400,  or  such  sum,  less  or  more,  as  the  Court  should  modify  as  an  aliment  from  1821, 
when  she  ceased  to  receive  any  support  from  the  pursuer  up  to  Martinmas  1837 ;  and 
for  an  yearly  sum  thereafter  of  L.30,  payable  in  two  equal  portions,  besides  expense  of 
process. 

There   being   no  appearance   for   the  defender,   the  Court  decerned   in   terms  of 
the  libeL 


No.  66.  XI.  Jurist  169.     11  Dec.  1838.     1st  Div. 

Alexander  Paterson,  Compearer  in  Process ;  William  Thomson,  Pursuer. — 

Wilson, 

James  Monro,  Defender. 

Bankrupt — Trustee — Expenses — Process — Assignation, — A  sequestrated  bankrupt  was 
found  entitled  to  expenses  in  a  process  ;  and  in  respect  that  his  trustee  did  not  appear 
to  object,  after  intimation  acknowledged  to  have  been  received  by  him,  the  decree  for 
the  expenses  was  allowed  to  go  out  and  be  extracted  in  the  name  of  a  party  to  whom 
the  bankrupt  assigned  the  decree,  and  who  was  alleged  to  have  made  the  necessary 
advances  to  the  bankrupt  to  enable  him  to  carry  on  the  action. 

The  Court  had  found  the  defender,  Monro,  liable  in  expenses  to  the  pursuer, 
Thomson,  in  the  action  Monro  v.  Thomson,  supra,  Vol.  X.,  p.  578 ;  and  a  motion  was 
made  and  sustained  at  last  calling  (supra,  p.  105),  to  approve  of  the  auditor's  report, 
and  to  allow  decree  to  go  out  in  Thomson's  name.  Thereafter,  on  1st  December, 
Paterson  compeared,  and  by  a  written  note  to  the  Court,  stated  that  he  and  his  brother, 
and  others,  had  advanced  the  necessary  funds  to  Thomson,  to  enable  him  to  carry  on  the 
action ;  and  that  he  had  accordingly  assigned  the  decree  for  expenses  to  the  compearer, 
for  behoof  of  himself  and  the  others,  in  payment  of  the  advances.  The  compearer 
accordingly  craved  to  be  sisted  as  assignee,  and  prayed  that  intimation  of  the  proceed- 
ings should  be  made  to  Whitehead,  the  trustee  on  the  bankrupt  estate  of  Thomson. 

The  Court  ordered  intimation  to  the  trustee.  Thereafter,  it  was  stated  from  the  bar, 
by  the  counsel  for  the  compearer,  that  the  trustee  had  written  a  letter  to  the  compearer, 
acknowledging  the  intimation,  but  saying  that  he  would  take  no  concern  with  the 
matter ;  and  the  Court  was  now  moved  to  allow  decree  to  go  out  in  name  of  Thomson's 
assignee. 

Lord  Mackenzie, — ^As  the  trustee  does  not  come  forward  to  object,  I  think  we  should 
grant  the  request. 

Lord  OtUies  and  Lord  (Jorehouse  concurred. 
Lord  President  absent. 
The  Court  accordingly 

"  having  considered  this  note,  and  heard  counsel  for  the  compearer,  Alexander  Paterson, 
the  assignee  of  the  pursuer,  William  Thomson,  in  respect  the  note  has  been  intimated 
to  James  Whitehead,  the  trustee  for  William  Thomson  and  his  creditors,  who  has 
acknowledged  the  intimation,  but  does  not  appear  to  object;  allow  the  compearer, 
Alexander  Paterson,  to  sist  himself  as  assignee ;  and  allow  the  decree  for  expenses,  of 
the  27th  and  28th  November  last,  for  L.242,  13s.  7d.,  and  two  guineas,  to  be  extracted 
in  name  of  the  said  Alexander  Paterson,  and  decern." 


No.  92.  XL  Jurist  232.     22  Dec.  1838.     1st  Div. 

John  Andrew  Ormiston,  Pursuer. — Neaves, 

Samuel  Wood  (Ormiston's  Trustee),  Defender. — Inglis, 

Aliment — Parent  and  Child — Provisions  to  Children — Trust-Deed — NohUe  Officium, — 
A  father  executed  a  trust-deed  of  his  heritage,  in  which  he  settled  certain  provisions 
on  his  existing  children,  but  made  no  provision  for  a  child  who  was  bom  a  few 
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months  before  his  death, — the  Court,  in  an  action  brought  by  the  infant  against  the 
trustee,  as  liable  to  support  him,  awarded  an  aliment  of  L.25  per  annum  till  the  child 
should  arrive  at  seven  years,  out  of  a  rental  of  L.350,  which  fell  to  be  applied  for 
behoof  of  the  heir,  and  in  payment  of  the  interest  due  on  provisions  to  two  daughters 
of  L.  1000  each. 

The  late  John  Andrew  Orraiston,  the  pursuer's  father,  left  a  trust-deed,  conveying 
his  estate  for  the  payment  of  debt,  of  an  annuity  of  L.50  to  his  widow,  and  of  a  pro- 
vision of  L.1000  to  his  two  daughters,  on  marriage,  or  majority,  to  be  increased,  but  not 
to  exceed  L.2000  each,  provided  his  trustees  considered  that  the  situation  of  the  trust- 
estate  would  justify  such  payment.  The  pursuer  was  born  in  August  1837,  and  the 
truster  died  in  the  following  March,  without  having  altered  his  trust-deed,  or  made  any 
provision  for  the  support  of  the  pursuer.  The  truster's  family  consisted  of  a  son  and 
two  daughters,  besides  the  pursuer.  The  gross  rental  of  the  trust-estate  amounted  to 
L731,  7s.  6d.,  and  the  interest  of  debt  heritably  secured,  and  due  on  personal  security, 
&c.,  amounted  to  Li.374,  which,  deducted  from  the  rental,  left  the  sum  of  L.357,  78.  6<l. 
for  the  support  of  the  eldest  brother,  the  heir,  and  for  the  payment  of  interest  on  the 
daughter's  provisions.  The  pursuer  brought  this  action  against  the  trustee,  as  vested 
with  his  father's  whole  property,  and  as  representing  him,  and  liable  to  provide  the 
pursuer  in  an  aliment,  and  concluded  for  payment  of  a  suitable  aliment  from  his  father's 
death  till  majority. 

The  trustee  appeared,  pleading — That  the  deed  in  question  containing  no  provision 
ill  favour  of  the  pursuer,  and  the  whole  trust-fund  being  thereby  otherwise  disposed  of, 
the  trustee  was  not  entitled,  without  the  warrant  of  the  Court,  to  appropriate  any  part 
of  it  in  the  manner  concluded  for. 

The  Court  found  the  pursuer  entitled  to  interim  aliment,  at  the  rate  of  L.25  per 
annum,  from  the  father's  death,  until  the  infant  should  arrive  at  seven  years  ;  and  quoad 
ultra  the  case  was  superseded. 

[Cf.  Spalding  v.  Spalding's  Trustees,  2  R.  254.] 


No.  120.  XI.  Jurist  276.     29  Jan.  1839.     2nd  Div. 

Egbert  Montgomery  and  Others,  Petitioners. — 1\  Mackoizie, 

Minor — PupU — Factor  Loco  Tutoris — Pouters — Nobile  Oficium, — Special  power  granted 
to  a  factor  loco  ttUoris,  at  his  first  appointment,  to  make  up  titles  to  an  heritable  debt 
belonging  to  a  pupil,  whose  father  had  died  uninfeft ;  but  authority  to  complete  a  sale 
of  the  property,  the  preliminary  steps  to  which  had  been  taken  by  the  father  during 
his  life,  under  powers  in  the  bond,  refused. 

The  nearest  of  kin  of  Robert  Montgomery,  a  pupil,  applied  for  the  appointment  of  a 
factor  loco  tiUoris,  and  for  powers  to  him  to  make  up  titles  to  an  heritably  debt  for 
L200,  with  certain  arrears  of  interest,  the  right  to  which  belonged  to  the  pupil's  father, 
but  on  which  he  had  never  taken  infeftment.  As  to  the  practice  of  the  Court  in 
granting  such  special  powers,  reference  was  made  to  the  following  cases,  viz. :  A.  v,  B., 
30th  July  1736;  (No.  6,  Elch.,  Tut.)  Baird,  13th  January  1741;  Mor.  16,346. 
Riddle,  11th  November  1746 ;  Mor.  16,350.  Anstruther,  3d  March  1818  ;  Fac.  Col.,  p. 
480,  Note.  Bushby,  Ist  February  1823.  Meikle,  7th  March  1823.  Blaikie,  1st 
February  1827.  Brown,  27th  November  1832;  11  S.  and  D.  93.  Dykes,  29th 
November  1836 ;  15  D.  and  B. 

The  petitioners  cJso  stated,  that  the  pupil's  father  had  made  intimation  and  requisition, 
with  a  view  to  a  sale  of  the  property  under  powers  in  the  bond,  and  they  craved  leave  to 
complete  the  scde. 

The  Court  appointed  a  factor,  and  granted  the  prayer  for  powers  to  complete  the 
title,  because  no  infeftment  had  been  taken  on  the  bond,  but  refused  the  prayer  as  to  the 
sale. 
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No.  148.  XL  Jurist  333.     13  Feb.  1839.     2n(i  Div. 

Robert  Fiddbs,  Petitioner. — Fordyce. 

Minor — Process — Statute  1672,  <r.  2 — Bastard — Tutor — Inventi)ries — Intinuxtion — Dis- 
pensation from  citing  Next  of  Kin, — ^The  curator  of  a  bastard  presented  an  ap)>lication 
to  the  Court,  stating  that  he  was  unable  to  comply  with  the  statutory  requisite  of 
citing  the  next  of  kin  on  the  mother's  side  to  concur  with  him  in  making  up  the  usual 
inventories,  in  respect  that  a  bastard  was  held  in  law  to  have  no  next  of  kin — ^The 
Court,  without  ordering  the  petition  to  the  walls  and  minute-book,  de  piano  granted  the 
prayer  when  the  petition  appeared  in  the  single  bills. 

The  deceased  James  Harvey,  by  trust-deed,  conveyed  his  whole  property,  heritable 
and  moveable,  to  his  daughter,  Margaret,  in  liferent,  for  her  liferent  use  aUenarly,  and 
in  fee  to  her  natural  son,  James  Harvey ;  and  he  thereby  appointed  the  petitioner  to  be 
the  guardian  of  the  liar.  On  his  pupillarity,  the  petitioner  proposed  to  institute  the 
necessary  action  before  the  Sheriff  of  Aberdeenshire,  for  the  purpose  of  making  up  the 
usual  inventories ;  but  he  alleged,  that  in  consequence  of  a  bastard  being  held  in  law  to  have 
no  next  of  kin,  he  was  unable  to  cite  the  next  of  kin  on  the  mother's  side  to  concur  with 
him  in  making  up  the  inventories.  He  accordingly  presented  this  application,  praying 
the  Court 

"  to  dispense  with  the  citation  to  said  action  of  any  persons  in  the  chanwster  of  nearest  of 
kin,  and  to  find  that  the  inventories  made  or  to  be  made  up  in  the  said  process  shall  be 
as  valid  and  sufficient,  and  have  the  same  force,  strength,  or  effect,  as  if  citation  had 
been  made  in  the  usual  manner ;  or  to  do  otherwise  in  the  premises  as  to  your  Lordships 
may  seem  proper." 

Lord  Glenlee. — It  is  usual,  I  believe,  to  do  this. 
Lord  Medwyn, — We  granted  such  a  prayer  very  lately. 
Lord  Meadowbank  concurred. 
Loi'd  Justice-Clerk  absent. 

The  Court,  without  ordering  the  petition  to  the  walls  and  minute-book,  granted  tlie 
prayer  of  the  petition  de  piano  when  it  appeared  in  the  single  bills. 

Authorities. — Young,  19th  February  1818;  F.C.,  but  see  J.  G.  Stuart,  11th  March 
1837,  Vol.  IX.,  p.  391,  where  the  First  Division  ordered  intimation  to  the  mother  of  a 
bastard. — Authorities  for  dispensing  in  the  general  case, — Hobbs,  29th  June  1831. 
Shields,  2d  February  1832.  Lord  Blantyre,  14th  June  1832.  Fordyce,  23d  June  1836. 
Bannerman,  27th  January  1838. 


No.  155.  XI.  Jurist  342.     16  Feb.  1839.     1st  Div. 

James  Grken,  Petitioner. — Maitlavd, 

Curator  Bonis,  Removal  of — Intimation,  Edictal — Process, 

William  Geddes  was  appointed  by  the  Court  curaior  bonis  to  Mary  Geddes,  who  was 
in  a  state  of  insanity ;  and  the  petitioner,  who  was  one  of  the  next  of  kin,  now — on  the 
allegation  that  Geddes  had  comnutted  various  breaches  of  duty,  and  that  he  had  left  the 
comitry, — presented  this  petition,  praying  the  Cornet,  in  the  special  circimistances, 

"  to  appoint  this  petition  to  be  intimated  to  the  said  William  Geddeis,  personally,  or  at 
his  dwelling-place,  if  within  Scotland,  or  if  furth  thereof,  by  leaving  a  copy  hereof,  and 
of  your  Lordships'  deliverance  hereon,  at  the  Record  Office  of  this  Court  for  edictal 
citations,  and  to  be  intimated  otherways  as  your  Lordships  may  aj)point  in  common 
fonn ;  and  on  advising  the  same  with  or  without  answers,  to  recall  the  ap^mintment  of 
the  said  William  Geddes  as  curator  bonis  upon  the  estate  and  etl'ects  of  the  said  Mary 
Geddes,  and  to  remove  him  from  the  said  office,  and  to  nominate  and  apjwint  the  said 
James  (jreen,  or  any  other  person  your  Lordships  may  think  fit,  to  be  curator  bonis  to  the 
said  Miss  Mary  Geddes,  with  the  usual  powers,  he  finding  sufficient  caution  before  extract." 

The  Court,  before  appointing  Green  to  tlie  office,  onlered  intimation  on  3l8t  January 
to  be  made  to  Geddes ;  and,~of  this  date,  their  Lordships  removed  him,  and  appoinited 
Green  to  the  office  of  curator  bonis,  in  common  form. 


njnrlsk  1889.  CUKKOR  V,    MARTIN.  281 

No.  215.  XI.  Jurist  463.     17  May  1839.     1st  Div.— Lord  President. 

John  Curror,  Pursuer. — Dean  of  Faculty  (Rope),  Macfarlane, 
Thomas  Martin,  Defender. — B.  APNeill,  Craufurd. 

ReparcUiofi — Damages — Slander — Expenses — Tender — Process, — An  action  of  damages 
was  brought  against  a  party  for  verbal  defamation,  and  before  defences  were  lodged, 
he  proposed  extrajudicially,  by  letter  to  the  pursuer,  that  as  he,  the  defender,  was 
willing  to  avoid  the  annoyance  of  litigation,  he  made  offer  to  the  pursuer  "  of  L.5  in 
name  of  damages,  as  if  he  had  obtained  decree  for  that  sum,"  adding,  that  he  did  not 
acknowledge  that  the  pursuer  had  just  ground  for  damages,  yet  he  was  willing  to  buy 
his  peace  on  these  terms.  The  pursuer  rejected  these  terms,  and  proposed  his  own, 
which,  if  refused,  he  declared  that  the  correspondence  was  not  afterwards  to  be 
fomided  on.  On  an  issue,  the  jury,  in  the  circumstances,  found  for  the  pursuer, 
damages  one  farthing — Circimistances  in  which  the  Court  held  the  pursuer  entitled  to 
expenses :  the  ground  of  decision  apparently  being,  that  no  apology  had  been  made  to 
the  party,  and  no  judicial  tender  made. 

An  altercation  had  taken  place  between  the  pursuer  and  the  defender  in  reference  to 
a  lot  of  sheep  which  the  latter  had  purchased  from  the  pursuer,  and  in  the  course  of  it, 
it  was  alleged  that  the  defender  had  applied  certain  defamatory  expressions  to  the 
pursuer.  Before  any  legal  proceedings  were  resorted  to,  a  correspondence  took  place 
between  the  agents  of  the  parties,  in  which  the  defender's  agent  proposed  to  refer  to  any 
respectable  person  a  claim  which  the  defender  conceived  he  had  against  the  pursuer  in 
regard  to  the  sale,  as  also  any  claim  which  the  pursuer  thought  he  had  against  the 
defender  for  the  alleged  expressions.  The  reference  being  rejected,  a  summons  was  then 
raised,  libelliug  that  the  defender  having  conceived  groundless  malice  and  ill-will,  had, 
in  the  presence  of  a  third  party,  defamed  and  slandered  the  pursuer,  and  called  him  a 
damned  low  scoundrel,  and  a  liar.  The  defender  then,  by  his  agent,  made  the  following 
proposal :  "  As  my  client  is  desirous  of  avoiding  the  annoyance  of  a  litigation  about  your 
client's  alleged  claim  of  damages,  I  hereby  make  offer  of  L.5  in  name  of  damages,  as  if 
jour  client  had  obtained  decree  for  this  sum.  In  making  this  offer,  Mr.  Martin  does  not 
acknowledge  the  justice  or  validity  of  Mr.  Curror  claiming  damages  to  any  extent  what- 
eTer,  but  is  willing  to  buy  his  peace  in  these  terms." 

The  pursuer's  agent  replied,  that,  as  a  preliminary  to  an  adjustment,  the  counter 
claim  in  regard  to  the  sheep  must  be  given  up ;  and  in  regard  to  the  compromise,  he 
stated  that  his  client  could  only  consent  to  it  on  condition  that  the  defender  should 
apologise  for  the  words,  as  stated  in  the  summons ;  and,  2dlyy  that  the  defender  should 
pay  ll7,  7s.  as  the  expenses  connected  with  the  action,  besides  all  charges  which  should 
be  incurred  after  the  date  of  the  letter ;  and  he  stated,  that  this  correspondence  and 
offer,  if  rejected,  was  not  to  be  founded  on  in  any  subsequent  procedure,  judicial  or 
otherwise. 

These  terms  being  rejected,  defences  were  given  in,  in  which  the  defender  alleged 
that  the  pursuer's  own  conduct  on  the  occasion  referred  to  was  "  violent  and  provoking, 
and  any  hasty  expressions  which  may  have  been  used  by  the  defender  in  the  course  of 
the  dispute,  do  not  afford  ground  for  a  claim  of  damages.  The  defender  has  been 
reluctantly  drawn  into  this  litigation ;  he  denies  that  the  pursuer  has  any  claim  on  him 
for  damages,  and  he  disclaims  the  language  and  the  motives  imputed  to  him  in  the 
summons ;  but  if,  in  the  irritation  of  the  moment,  and  under  provocation,  he  used  any 
expressions  injurious  to  the  character,  or  painful  to  the  feelings  of  the  piursuer,  he 
sincerely  regrets  and  apologizes  for  the  same." 

The  tender,  which  had  been  ettrajudically  made,  was  not  renewed  with  the  defences, 
noT  in  the  after  procedure. 

The  following  issue  was  sent  to  a  jury  : 

"Whether,  on  or  about  the  7th  day  of  December  1838,  in  or  near  the  defender's 
shop  in  Queen  Street,  Edinburgh,  and  in  presence  and  hearing  of  William  Kennedy, 
W.S.,  the  defender  did  falsely  and  calumuiously  say  that  the  pursuer  was  a  damned  low 
scoundrel,  and  a  liar,  or  did  fadsely  and  calumuiously  use,  or  utter  words  to  that  effect,  to 
the  loss,  injury,  and  damage  of  the  pursuer  1  ^ 

''  Damfl^  laid  at  L.1000." 
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The  case  was  tried  at  the  spring  sittings. 

In  addressing  the  jury,  the  pursuer's  counsel  com-  [464]  -men ted  on  the  defences  as 
affording  no  ajx)logy,  but  rather  as  holding  out  a  justification  of  the  expressions.  How- 
ever, it  was  said,  that  as  the  j)ursuer  merely  wanted  to  vindicate  himself  by  bringing  the 
action,  he  would  be  satisfied  if  the  defender  would  now  retract  the  expressions  alleged  to 
have  been  advanced.  The  pursuer's  counsel,  in  the  course  of  his  address,  commented  on 
the  correspondence  which  had  taken  place  between  the  agents  of  the  parties. 

No  apology,  however,  being  offered,  the  pursuer  led  his  evidence,  by  which  it  was 
clearly  established  that  the  defender  had  used  the  expressions  in  question. 

The  defender  led  no  evidence;  but  argued,  that  as  both  parties  had  been  disputing 
about  the  terms  of  the  bargain,  there  was  no  groimd  for  damages,  and  each  [)arty  had 
only  maintained  what  he  conceived  to  be  the  proper  view  of  the  matter.  Strong 
language  had  been  used  by  the  defender,  but  it  was  attributable  to  the  heat  of  the 
moment,  and  to  the  conduct  of  the  pursuer. 

The  jury,  on  a  charge  from  the  presiding  Judge,  to  the  effect  that  though  each  was 
entitled  to  maintain  his  own  opinion,  it  ought  to  have  been  in  moderation,  found  for  the 
pursuer,  damages  one  farthing. 

Of  this  date,  16th  May,  the  pursuer  moved  the  Court  to  apply  the  verdict,  and  to 
find  him  entitled  to  expenses,  on  the  ground  that  the  defender  had  never,  even  at  the 
last  hour,  offered  any  apology,  which,  if  he  had  done,  the  whole  proceedings  would  have 
been  avoided.  It  was  maintained  further,  that  the  letter,  and  tender,  and  defences, 
instead  of  affording  any  apology,  made  matters  worse. 

The  defender  resisted  the  motion,  and  likewise  craved  expenses,  on  the  ground  that 
as  the  pursuer  had  got  less  by  the  verdict  than  the  defender  had  offered  in  the  tender,  he 
and  not  the  pursuer  was  entitled  to  his  expenses :  Anderson  v,  Marshall,  24th  November 
1835,  Vol.  VIII.,  p.  28,  and  S.  and  D. 

Lord  President. — It  occurs  to  me,  that  as  the  pursuer^s  counsel,  at  the  trial,  presseii 
strongly  on  the  jury  that  the  pursuer  did  not  wish  damages,  but  merely  a  vindication  of 
character,  that  that  might  have  been  one  reason  why  the  jury  only  awarded  one  farthing 
damages.  However,  I  think  that,  in  the  circumstances,  as  no  judicial  tender  was  made, 
and  no  sufficient  apology  was  given,  the  pursuer  should  get  his  expenses. 

Lord  Gillies, — I  think  with  your  Lordship,  that  the  pursuer  should  have  his 
expenses.  Your  Lordships  have  laid  down  a  rule,  that  if  a  person  bring  an  action  for 
L. 50, 000,  and  he  obtain  decree  for  only  L.50,  he  is  entitled  to  his  expenses ;  and  on 
that  ground,  the  same  should  follow  here.  I  never  could  agree,  however,  in  the 
propriety  of  that  rule,  but  yet  such  is  the  case,  and  there  is  no  alternative ;  but  in  this 
case,  without  going  on  that  principle,  I  think  the  pursuer  ought,  in  the  circumstances, 
to  be  found  entitled  to  his  expenses.     The  defender  never  offered  any  apology. 

Lord  Mackenzie, — I  certainly  disagreed,  along  with  Lord  Gillies,  at  the  time,  as  to 
the  laying  down  the  rule  about  expenses,  in  the  circumstances  to  which  his  Lordship 
has  alluded.  I  confess,  however,  that  I  do  not  know  that  it  must  always  be  followed 
up — as,  for  instance,  in  a  case  where  a  party  claims  a  very  large  siun,  and  succeeds 
merely  in  obtaining  something  exceedingly  trifling  and  unsubstantial.  It  is  not  on  any 
such  principle,  however,  that  I  now  proceed ;  for  I  consider  that  the  tender,  which  was 
not  made  judicially,  was  not  at  all  sufficient,  and  it  contained  no  apology  whatever,  for  it 
denied  that  any  aggravating  words  had  been  used,  which  was  not  the  fact,  as  the  jury 
had  found.     It  is  for  this  reason  that  I  am  for  awarding  expenses  to  the  pursuer. 

Lord  President, — I  agree  with  your  Lordships.  As  to  giving  expenses  to  the 
defender,  it  is  out  of  the  question. 

The  Court  accordingly  applied  the  verdict,  and  found  the  pursuer  entitled  to  expenses. 

[S.C.  1  D.  729.] 


No.  218.  XL  Jurist  465.     25  May  1839.     Ist.  Div. 

Joseph  Gordon,  Petitioner. — Crawford, 

Process — 'Factor  loco  Tutoris. 

Tl^e  petitioner  was  appointed  by  the   Court  factor  loco  tutoris  to  Thomas  Rose 
Nimmo,  eldest  son  of  the  late  Eobert  Nimmo  of  Auchinblain,  on  the  application  of  the 
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pupil,  and  of  his  trustee,  and  of  the  nearest  of  kin  on  the  father's  side.  The  pupil,  at 
this  time,  was  supposed  to  he  entitled  to  the  whole  heritage  belonging  to  his  father. 
Thereafter  the  mother,  by  gift  under  the  Quarter  Seal,  was  appointed  tutrix-dative  to 
her  said  son  and  the  other  children,  who  it  now  appeared,  though  not  previously,  were 
entitled  to  pro  indiviso  shares  of  their  father's  heritage.  The  petitioner  being  in  conse- 
quence virtually  superseded,  and  as  the  factory  could  not  apply  to  the  shares  of  the 
other  children,  he  now  prayed  the  Court  to  be  relieved  of  the  office  of  factor.  He  had 
not  intromitted  with  the  rents  of  the  property,  as  they  had  been  received  by  another 
party,  who,  on  the  petitioner's  application  of  the  estate,  had  been  appointed  factor  in  a 
sequestration  of  the  estate. 

The  Court,  on  the  report  of  the  Lord  Ordinary,  granted  the  prayer. 
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The  Rev.  John  Campbell  and  Others,  Trustees  of  the  late  Wiluam  Brodie, 

Pursuers. —  Wood,  A.  Anderson. 

Thomas  Ballantynb  aad  Others,  Defenders. — Solicitor-Gmeral  (Ivo7'y), 

0.  G.  Bdl 

BUI  of  Exchange — Prescription,  Sexennial — Principal  and  Agent — Trust. — The  factor 
and  agent  of  trustees  under  a  settlement,  who  had  granted  a  biU  for  a  loan  to  the 
trust^tate,  had,  in  paying  to  the  obligee  the  yearly  interest,  docqueted  the  payments 
of  interest  in  his  own  hand  on  the  bill,  and  also  entered  them  in  the  account  books  of 
the  trust.  He  likewise,  after  the  years  of  prescription,  addressed  several  letters  to  the 
obligee,  requesting  time  to  pay  up  the  amount,  and  stating  on  the  part  of  the  trustees, 
that  no  advantage  would  be  taken  of  the  elapse  of  the  years  of  prescription.  In  an 
action  concluding  personally  against  these  trustees  for  payment^  the  Court,  viewing 
the  actings  of  the  agent  as  those  of  the  trustees  themselves,  held  that  the  plea  of 
prescription  was  elided  in  the  circumstances,  and  decerned  in  terms  of  the  libel. 

Robert  Ballantyne,  David  Ballantyne,  George  Park,  James  Rutherford,  and  Marion 
Ballantyne  or  Park,  trustees  under  a  settlement  executed  by  the  late  Thomas  Park, 
obtained  a  loan  of  L.500  from  the  now  deceased  William  Brodie,  residing  in  Selkirk,  for 
vhich  they  granted  their  bill  to  him  on  22nd  July  1822,  payable  one  day  after  date. 
The  signature  of  these  parties  to  the  bill  was  not  qualiiied  by  any  statement  that  they 
were  only  to  be  bound  as  trustees,  and  not  as  individuals.  Interest  was  regularly  paid 
on  the  bilL  After  prescription  had  run,  the  following  letters  were  addressed  to  Mr. 
Brodie  by  the  agent  of  the  trustees,  who  were  debtors  in  the  bill : 

"To  Mr.  William  Bbodie,  Selkirk. 

"  Sir,  as  agents  for  the  trustees  of  the  late  Thomas  Park,  tenant  of  Ancrum  Wood- 
head,  we  hereby  declare  that  their  bill  to  you  for  five  hundred  pounds,  dated  the 
twenty-second  day  of  [640]  July  eighteen  hundred  and  twenty-two,  and  payable  one  day 
after  date,  is  still  unpaid,  except  the  interest  which  is  paid  up  to  this  time,  as  marked  on 
the  back  of  the  said  bill ;  and  we  hereby  bind  ourselves  for  the  said  trustees,  not  to  take 
advantage  of  the  bills  having  run  the  years  of  prescription,  and  agree  that  prescription 
shall  only  run  from  this  date.  We  remain,  Sir,  your  most  obedient  servants,  Spbncb 
and  Thomson." 

The  following  answer  was  returned  to  a  letter  of  Mr.  Brodie  requesting  a  settlement : 

''Melrose,  23d  August  1831. 
"  DSAB  Sib,  I  have  just  now  received  your  letter  requesting  a  settlement  of  Mrs. 
Park's  bill  to  you  for  L.500.  When  I  promised  to  pay  you  this  debt  at,  Whitsunday 
last,  I  was  led  to  expect  that  the  reference  between  ike  late  Mr.  Park's  trustees  and 
Sir  William  Scott,  would  have  been  settled  before  that  term,  but  I  am  sorry  to  say,  I  do 
not  expect  a  decision  before  the  beginning  of  October.  As  it  is  from  this  quarter  we 
expect  funds  to  pay  off  your  claim,  I  will  take  it  as  a  favour  if  you  would  indulge  me 
for  six  weeks,  by  which  time  I  expect  I  will  be  able  to  pay  you  from  the  proper  funds. 
If  you  cannot  do  this,  I  will  call  upon  you  on  Friday,  the  2d  proximo,  when  I  am  to  be 
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in  Selkirk.  I  would  have  called  upon  you  before  this  and  explained  the  reasons  of  the 
delay,  but  on  account  of  other  engagements,  I  have  been  little  in  Selkirk  for  some 
months  back.     I  remain,  dear  Sir,  yours  truly,  Robt.  G.  Thomson." 

In  1834,  the  foUowing  letter  was  received  by  Mr.  Brodie : 

"Mblrosb,  Ibth  January  1834. 

"  Dear  Sir,  I  beg  to  prefix  an  excerpt  from  a  letter  Mr.  Spence  received  the  other 
day  from  Mr.  Park  of  Wooden,  regaixiing  the  bill  due  to  you  l)y  his  late  brother's 
trustees.  From  this  excerpt  you  will  observe  that  Mr.  Park  is  afraid  of  losing  recourse 
against  the  representatives  of  the  late  Mr.  Ballantyne,  shoidd  a  new  bill  he  granted.  He 
is  right  in  that ;  I  have  therefore  advised  him  to  insist  upon  all  tlie  trustees  coming 
forward  and  paying  off  tlie  old  bill,  instead  of  granting  a  renewal  as  first  proposed.  To 
enable  us  to  bring  the  trustees  forward,  I  hope  you  will  allow  time.  I  will  call  on  you 
this  day  eight  days  and  ])ay  you  the  interest  over  due,  and  armngc  with  you  as  to  the 
time  you  will  allow  for  paying  up  the  principal  sum.  I  remain,  dear  Sir,  yoius  very 
truly."  (Signed)         "  Rob.  G.  Thomson." 

From  the  contraction  of  the  debt  down  to  1835,  interest,  as  has  been  stated,  had 
been  regularly  paid  on  the  Bill,  and  for  a  great  part  of  the  time  by  Mr.  Thomson,  on 
whom  the  business  of  the  trust  had  been  entirely  devolved  from  the  commencement.  ^ 
These  payments  were  regularly  docqueted  or  marked  on  the  back  of  the  bill :  Many  of 
them  were  written  and  initialled  by  Mr.  Thomson  as  having  been  paid  by  him,  and  some 
of  the  later  markings,  as  in  1831,  1832,  1834  and  1835,  and  j)reviously,  were  in 
Thomson^s  handwriting.  The  payments  made  by  Thomson,  or  most  jmrt  of  them,  parti- 
cularly the  payments  of  a  late  date,  were  also  entered  in  the  account  books  of  the  firm 
of  Spence  and  Thomson,  as  agents  under  the  trust,  and  to  the  debit  of  the  trustees. 

Brodie  having  died  in  1836,  his  trustees  brought  this  action  in  1837  against  the 
children  and  representatives  of  Robert  and  David  Ballantyne,  to  enforce  against  them, 
personally,  i)ayment  of  the  obligation. 

The  defenders,  who  were  minors,  and  personally  ignorant  of  the  transaction,  pleaded 
— (1.)  The  claim  for  payment  of  the  bill  libelled  on,  is  cut  oif  by  the  sexennial  prescrip- 
tion ;  and  (2.)  The  debt  is  not  resting-owing,  and  the  evidence  is  neither  relevant  nor 
suflficient  to  instruct  the  constitution  or  subsistence  of  the  debt. 

The  pursuers  pleaded — (1.)  The  facts  and  writings  condescended  on,  are  quite 
sufiUcient  to  elide  the  plea  of  prescription  quoad  all  the  defenders  ;  and,  (2.)  At  least  the 
facts  and  writings  are  suflficient  to  elide  the  plea  of  prescription  quoad  the  defendeis 
Thomas  Ballantyne  and  others,  the  children  of  Robert  Ballantyne. 

"31«^  January  1839. — The  Lord  Ordinary  having  heard  the  counsel  for  the  pur- 
suers, and  for  the  representatives  of  the  late  Robert  and  David  Ballantynes,  defenders, 
and  considered  the  closed  record,  repels  the  defences,  and  decerns  in  terms  of  the  libel; 
finds  the  pursuers  entitled  to  expenses,  and  appoints  an  account  thereof  to  be  given  in, 
and  when  lodged  remits  to  the  auditor  to  tax  Uie  same  and  to  report. 

"Note. — The  trustees  of  the  late  Thomas  Park  borrowed  L.500  by  a  bill  from  the 
late  William  Brodie.  Brodie  did  not  enforce  payment  of  the  bill  within  six  years, 
probably  because  the  interest  was  always  regularly  paid.  But  at  last  his  executors  have 
raised  this  etction  against  the  borrowers  and  their  representatives  for  repayment  of  the 
loan.  The  defenders  plead  prescription  ;  and  the  point  is,  whether  prescription  has  been 
elided,  or  resting-owing  proved  by  the  writ  of  the  defenders. 

"1.  If  the  writmgs  of  the  person  who  was  factor  or  agent  for  the  trust  are  to  be 
considered  as  the  writings  of  the  defendergj  there  can  be  no  doubt  that  the  defences  must 
be  repelled,  because  there  are  not  only  writings  by  the  trust  agent  posterior  to  the  six 
years,  directly  acknowledging  the  debt,  but  regular  markings  of  interest  by  him  on  the 
bill  every  half  year.  But  the  defenders,  chiefly  on  the  authority  of  Ferguson,  7th 
March  1811,  maintain,  that  in  this  question  a  party  can  no  more  be  bound  by  the  writ- 
ing of  another,  than  by  another's  oath ;  that  this  is  an  action,  not  against  the  tnist-estate, 
but  against  them  individually  ;  and  that  the  trust  agent  was  not  agent  for  them  in  their 
personal  capacity. 

"  The  Lord  Ordinary  does  not  differ  from  them  on  the  general  principle,  that  the 
writ  must  be  that  of  the  party,  but  on  the  fact,  viz.,  whether  in  the  circumstances,  the 
writings  in  question  be  not  constructively  the  writings  of  the  defenders, 

"  It  is  certain  that  it  is  not  necessary  that  the  writings  be  actually  written  by  the 
party  (Leslie,  15th  November  1808;  Black,  16th  January  1823;  Smith,  17th  February 
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1831).     It  may  in  law  be  his  writ,  though  he  be  incapable  of  writing.     He  may  write 
by  a  clerk  or  other  substitute. 

'^  Now,  although  the  borrowers  happen  to  he  a  body  of  trustees,  the  loan  was  not 
made  to  them  in  this  character.  They  sign  individually  the  bill ;  and  quoad  the  lender, 
it  was  no  trust  transaction.  Now,  having  got  the  money,  they  let  every  thing  about  it, 
and  the  bill,  be  managed  by  a  person,  of  whom  all  that  the  lenders  saw  was,  that  he  was 
allowed  to  act  for  them — whether  as  trustees,  or  as  so  many  individuals,  he  had  no 
occasion  to  know.  This  person,  managing  this  matter  for  them,  and  recording  every 
thing  in  the  trust-books,  or  on  the  bill,  (their  books  and  their  bill),  not  merely  attests 
negatively  that  the  bill  is  resting-owing,  by  never  marking  it  as  paid,  but  pays  and 
marks  the  interest,  and  does  other  things  after  the  six  years,  which  clearly  avoid  the 
present  defence.  Can  any  set  of  men,  whether  trustees,  or  associated  iu  any  way,  first 
unite  in  accepting  a  bill,  and  in  acting  in  reference  thereto  by  a  common  representative, 
and  then  object  ^t  the  writ  of  that  person  is  not  the  writ  of  each  of  them  f  It  will  be 
observed  that  they  cuiopt  his  actings,  for  they  allow  credit  to  him  in  his  accounts  with 
them  for  any  payment  of  interest.  The  defenders  admit  the  conclusiveness  of  all  this  as 
againtft  the  trusty  and  only  object  to  it  as  against  any  trustee  individually.  But  what 
had  the  lender  to  do  with  the  trust,  or  to  know  about  it  ?  He  was  virtually  warranted 
by  them  in  dealing  with  the  interposed  person  as  their  hand,  and  he  was  not  bound  to 
consider  whether  it  was  through  a  trust,  or  from  what  cause  that  they  who,  in  reference 
to  the  loan,  were  individual  borrowers,  chose  to  represent  themselves  throughout  this 
transaction  by  this  person.  All  the  length  that  the  Court  went  in  Ferguson's  case  was, 
to  reject  the  writing  of  a  country  gentleman's  general  factory  who  had  no  particular 
connection  with  the  bill,  the  previous  markings  of  interest  on  the  back  of  which  were 
all  by  the  principal  himself.  [641]  The  factor  was  not,  as  here,  made  the  organ  of  the 
debtor  in  relation  to  the  MIL  The  case  of  the  debtor's  oath  cannot  be  identified  with 
his  writ.     A  man  may  write  by  proxy,  but  cannot  swear. 

"  2.  If  this  view  be  unsound,  then  the  Lord  Ordinary  does  not  think  that  there  is 
any  adequate  acknowledgment  by  David  Ballantyne.  The  letter  of  2 2d  December 
1828,  on  which  the  pursuer  relies,  is  written  to  him,  not  by  him.  He  sends  no  answer 
no  doubt,  but  this  abstinence  from  writing  will  not  amount  to  his  writ.  But  the  letter 
of  10th  March  1834  by  Robert  Ballantyne,  is  sufficient  to  fix  his  liability.'* 

The  defenders  reclaimed,  arguing  at  length  the  grounds  stated  in  the  concluding 
sentence  of  the  second  paragraph  of  the  Lord  Ordinary's  note,  and,  besides,  contending 
that  a  distinction  ought  to  be  taken  l)etween  the  trustees  as  such,  and  as  individuals. 
In  this  way  it  was  maintained,  that  as  the  admission  of  one  accepter  to  a  bill,  after 
prescription,  could  not  bind  the  co-accepters,  the  defenders,  as  individuals,  could  not  be 
bound  by  the  actings  as  trustees,  particularly  as  the  action  had  not  been  brought  against 
the  trust-estate  of  Park,  but  only  against  the  obligants  in  the  bill  as  individuals ;  and  it 
was  averred,  and  not  denied,  that  Spence  and  Thomson  were  not  the  agents  of  the 
parties  as  individuals,  but  simply  of  the  trustees. 

Lord  Gillies. — I  have  some  doubts  about  the  case,  and  it  is  only  with  hesitation  that 
I  am  inclined  to  adhere  to  the  Lord  Ordinary's  interlocutor.  After  consideration,  how- 
ever, I  think  that  it  is  right,  and  for  the  grounds  which  his  Lordship  states.  The  case 
IB  attended  with  a  great  many  special  circumstances,  which  distinguish  it  very  manifestly 
from  the  one  (Ferguson,  7th  March  1811)  on  which  the  defenders  rely.  I  think  that 
such  a  case,  attended  with  such  circumstances,  is  never  likely  to  occur.  It  is  clear  that 
the  trustees  were  propositiy  and  that  they  appear  to  have  acted  not  very  well  for  them- 
selves; and  I  think  the  evidence  under  the  hands  of  their  agents,  is  sufficient  to 
preserve  the  debt  against  the  trustees,  both  as  such  and  individually. 

Lord  President. — I  am  of  the  same  opinion. 

Lord  Mackenzie. — I  agree  with  your  Lordships.  I  cannot  separate  the  office  of 
trustee  from  the  personal  character  of  these  gentlemen  who  acted  as  trustees  in  this  case. 
It  is  admitted  the  debt  may  be  good  against  the  trust-estate,  and  it  is  said  that  the 
trustees  are  not  liable ;  but  it  would  be  clear,  however,  without  any  such  admission, 
that  the  estate  would  be  liable.  It  is  plain  that  the  agents  had  power  to  bind  the 
estate ;  and  as  I  have  said,  I  cannot  separate  the  actings  of  these  parties  as  trustees  from 
their  actings  as  men.  I  can  see  a  reason  why  one  accepter,  by  admitting  the  debt  after 
the  years  of  prescription,  should  not  bind  the  co-accepters.  His  statement  may  be  false 
and  collusive  enough,  and  it  is  but  fair  and  equitable,  that  as  a  false  statement  might  be 
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made  by  one  accepter,  it  would  be  very  unsafe  to  lay  it  down  generally  that  his  co- 
accepters  should  be  bound  by  such  admission.  It  may  be  done  for  improper  and 
collusive  motives.  And  again,  this  distinction  is  taken  obviously  because  the  accepteis 
are  different  persons.  Here  the  parties  are  the  same  individuals,  and  the  distinction 
cannot  be  admitted ;  because,  what  a  person  does  as  trustee,  he  cannot  conceal  from 
himself  in  his  individual  capacity.  Accordingly,  I  reject  the  attempt  at  the  distinction, 
and  I  agree  with  your  Lordships.  The  case  of  Ferguson  is  not  applicable ;  and  as  it  is 
made  out  that  the  debt  is  good  against  the  estate,  I  hold  that  it  is  good  against  the 
whole  of  these  parties,  as  the  markings  are  sufficient  to  implicate  the  whole. 

Lord  Fullerfon, — 1  agreed  with  your  Lordships,  but  merely  on  the  specialties  of  the 
case.  If  the  case  could  have  been  assimilated  to  that  of  Ferguson,  I  might  have 
thought  differently ;  but  it  is  impossible  to  do  that,  from  the  specialties  which  mark  the 
case.  There  appears  to  have  been  a  delegation  of  the  trust-matters  to  the  factor,  and  I 
think  that  his  markings  and  entries  must  be  taken  as  those  of  the  trustees.  I  agree 
with  Lord  Mackenzie,  that  it  is  impossible  to  take  any  distinction  between  their  actings 
as  trustees  and  as  individuals. 

The  Court  accordingly  adhered. 

Authorities  for  Purguers, — Buchanan,  30th  November  1828.  Berry,  24th  May  1822. 
Smith,  17th  February  1831.     Black,  16th  January  1823. 


No.  288.  XL  Jurist  582.     6  July  1839.     1st  Div. 

George  Gordon  and  Trustee,  Petitioners. — F.  Bobertson. 

Sir  George  Grant  Sottie,  Bespondent. —  Whigham. 

Bankrupt — Discharge — Composition. — ^A  bankrupt,  with  concurrence  of  his  trustee, 
presented  an  application  for  discharge  on  a  composition,  tlie  trustee  reporting  that 
the  requisite  number  and  value  of  creditors  had  acceded  to  the  arrangement.  The 
great  proportion  of  the  acceding  creditors  were  conjunct  and  confident  persons,  being 
relations  or  connections  of  the  bankrupt.  When  the  application  appeared  in  the 
roUs,  a  stranger  creditor  appeared  and  gave  in  answers,  in  which  he  objected,  inter 
aliOy  that,  deducting  one  of  the  claims,  vi2.,  that  of  the  wife,  there  was  not  sufficient 
value  to  sustain  the  petition. — The  Court  being  of  opinion  that  to  sustain  the  petition 
de  piano,  without  inquiry  as  to  the  validity  of  the  claim  of  the  conjunct  and  confident 
persons,  might  lead  to  abuse,  remitted  to  the  trustee  to  inquire  and  report  as  to  the 
nature  of  the  claims. — Question,  Whether  the  objecting  creditor  had  appeared  in 
time? 

The  petitioner,  Gordon,  who  had  been  sequestrated  under  the  Bankrupt  Statutes, 
with  concurrence  of  his  trustee,  presented  an  application  to  the  Court  for  discharge  on  a 
composition ;  and  along  with  the  petition  the  trustee  lodged  his  report,  in  which  he 
stated  that  nine-tenths  of  the  creditors  in  number  and  value  who  had  claimed,  had  ac- 
ceded to  the  arrangement.  Among  the  creditors  who  appeared,  there  was  a  party  who 
stated  a  claim  to  the  amount  of  L.  11,083 ;  but  it  is  needless  to  advert  further  to  this» 
as  it  was  latterly  admitted  that  he  was  insane,  and  had  no  valid  claim  whatever.  By 
the  report  of  the  trustee,  there  appeared  among  the  acceding  creditors  a  number  of  the 
relations  and  connections  of  tlie  bankrupt.  The  amount  of  claims  of  acceding  creditors 
was  stated  at  L.2537,  of  which  the  relations  of  the  bankrupt,  uicluding  his  wife,  his  son, 
two  sons-in-law  (one  of  them  his  law-agent),  his  (the  bankrupt's)  brother,  his  nephew, 
and  nephew-in-law,  were  ranked  for  L.2029,  leaving  only  L.508  claimed  by  strangers. 

When  the  petition  came  out  in  the  course  of  the  rolls,  the  respondent^  who  was  a 
creditor,  gave  in  answers,  in  which  he  objected  to  the  petition,  on  the  ground  (1.)  that 
the  composition  was  not  reasonable,  as  being  calculated  on  the  whole  claims,  including 
the  one  for  L.  11,000,  which  was  admitted  to  be  fictitious  ;  and  (2.)  that  deducting  the 
claim  of  one  of  the  conjunct  and  confident  persons,  viz.,  that  of  the  wife,  there  would 
not  be  sufficient  value  to  support  the  petition. 

At  advising  on  29th  June,  a  discussion  took  place,  whether,  under  the  59th  section 
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of  the  statute,  the  ohjection  had  not  been  preferred  at  too  late  a  stage  ?  and  whether  a 
petition  and  complaint  should  not  have  been  previously  presented  against  accepting  the 
composition?  or,  whether  the  objection  as  to  the  reasonableness  of  the  composition 
might  not  be  entertained  at  any  time  ?  BelFs  Com.,  Vol.  II.,  p.  468.  The  Court, 
without  expressing  any  opinion,  delayed  to  consider. 
Of  this  date, 

Lord  Mackenzie. — The  proposal  of  composition  is  authorised  to  be  made  at  the  meet- 
ing immediately  after  the  second  examination  of  the  Imnkrupt.     At  that  time,  the 
creditors  have  produced  oaths  of  verity  as  to  their  debts,  and  their  grounds  of  debt. 
But  no  time  has  l)een  given  for  examination  or  judgment  by  the  trustee  on  the  sufficiency 
of  those  grounds  of  debt.     On  offer  of  caution  for  the  composition,  satisfactory  to  nine- 
tenths  of  the  creditors  who  have  produced  oaths  of  verity  and  grounds  of  debt,  the 
trustee  is  directed  to  appoint  another  meeting  for  deciding  on  the  offer,  at  the  distance 
of  not  less  than  three  weeks,  and  advertise  that  meeting.     Meanwhile,  he  is  to  proceed 
with  the  execution  of  his  duty  as  trustee.     But  it  is  not  said,  nor  could  it  be  said,  that 
within  these  three  weeks  he  was  to  examine  and  decide  on  all  the  claims  of  the  creditors. 
Then,  at  the  meeting  so  appointed  (his  Lordship  read  the  54th  section).     Now,  here,  it 
is  Dot  said  that  the  aasent  of  nine-tenths  in  niunber  and  value  is  to  be  conclusive  ;  but 
the  Court,  on  hearing  all  objections,  must  find  the  proposition  reasonable.     And,  under 
that  provision,  I  cannot  help  thinking  it  competent  for  the  Court  to  hear  and  inquire 
into  an  objection,  that  a  large  proportion  of  the  claims  of  the  apparent  creditors  are  bad 
and  collusive ;  and  that  if  their  claims  be  deducted,  the  composition  is  too  low ;  and 
that  it  ia  for  the  Court  to  do  so,  when  a  statement  or  objection  is  made  in  a  manner 
that  appears  in  itself  not  absurd  or  incredible.     If  that  be  not  held,  then  it  is  plain  that 
a  composition  may  be  carried  through  by  a  set  of  collusive  creditors,  whose  debts  are 
good  for  nothing,  and  rest  merely  on  their  own  averments  and  oaths  of  verity  :  For  we 
have  found  that  the  grounds  of  debt  required  are  not  probative  grounds,  but  merely  such 
grounds    as    can    exist    in    writing,  t.8.,  statements   of    accounts,  and    other    claims, 
depending  on  proof  not  written.     But  it  is  asked,  how  is  this  inquiry  to  be  made  ? 
C^iidy  the  statute  does  not  prescribe  any  mode.    But  I  do  not  see  that  it  excludes  it. 
We  can  allow  proof  to  be  taken  in  this  application  if  necessary,  as  in  other  proceedings 
before  the  Court.     It  may  cause  delay  and  expense,  but  the  expense  can  be  thrown  on 
the  party  found  in  the  wrong ;  and  the  delay  seems  better  than  running  the  serious  risk 
of  allowing  fraud  to  be  successful,  especially  as  it  is  a  fraud  so  easily  practised,  if  not 
liable  to  any  check.     Now,  the  allegations  of  the  objector  seem  serious,  and  not  increii- 
ible ;  and  I  am  for  allowing  a  proof  of  them. 

Lord  OHlies, — I  am  not  against  an  inquiry ;  but  I  think  it  ought  to  be  limited  to 
an  inquiry  by  the  trustee.  As  to  one  of  the  claims,  viz.,  the  one  for  L.  11,000,  I  would 
suggest  to  the  Court  that  some  measures  should  be  taken  against  the  claimant  for  so 
gross  a  violation  of  principle.  He  swears  to  his  claim  ;  and  that  (lart  of  it  is  vouched 
by  an  interlocutor  of  Court,  which  all  parties  admit  never  had  any  existence.  This  is 
really  very  bad. 

Lord  President, — We  can  order  him  to  give  in  a  minute. 

P.  Robertson, — The  supposed  creditor  is  no  party  to  the  proceedings.     Besides,  I 
may  state,  as  the  respondent  will  admit,  that  the  party  is  insane. 
Whigham, — It  is  quite  true. 

Lord  QiUiee, — I  thought  it  must  be  the  case ;  and  that  explanation  obviates  the 
remark  I  made. 

Lord  FtUlarton  and  Lord  Presuient  agreed  that  there  should  be  further  investigation 
as  to  the  nature  of  the  claims  which  had  been  lodged  for  the  relations  and  connections 
of  the  bankrupt. 

The  Court  accordingly  remitted  to  the  trustee  for  this  purpose,  with  power  to  the 
Lord  Ordinary  to  grant  a  discharge  in  vacation. 
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No.  67.  XII.  Jurist  211.     28  Nov.  1839.     2nd  Div.— Lord  Moncreiflf. 

David  Davidson,  Advocator. — Dean  of  Faculty  (Hope),  Marsfiall, 
Mi-s.  Margaret  Gibb  or  Douglas,  Respondent. — M'Neill,  Geo.  Grant 

Process — Competency — Maills  and  Duties. — Circumstances  in  which  a  summons  of 
maills  and  duties  on  an  heritable  bond  and  disposition  in  security  sustained  as  compe- 
tent, though  it  libelled  but  a  small  portion  of  the  interest  in  the  bond  as  due,  and  that 
had  been  consigned  by  the  owner  of  the  subjects  held  in  security,  parties  being  at 
issue  as  to  the  rate  of  interest  due, — in  respect  that  the  creditor  was  entitled  to  resort 
to  the  maills  and  duties  as  a  remedy  to  secure  payment  of  the  principal  sum,  there 
being  a  certain  degree  of  irregularity  in  the  payment  of  the  interest,  and  the  bond 
requiring  no  period  of  premonition  before  calling  up  the  principal. 

See  ante^  Vol.  XI.,  p.  36.  The  advocator  was  creditor  in  a  bond  by  the  late  Robert 
Douglas,  the  respondent's  husband,  dated  17th  March  1824,  for  L.IOOO,  to  be  paid  at 
Whitsunday  1825,  with  interest  at  five  per  cent.  But  it  was  agreed  that  if  interest  at 
the  rate  of  four  per  cent,  was  regularly  paid  within  thirty  days  of  each  term  of  Whit- 
sunday and  Martinmas,  the  advocator  should  be  bound  to  accept  of  it  in  lieu  of  the  legal 
interest.  In  corroboration  of  this  bond  the  advocator  received  a  disposition  in  security 
by  the  respondent  and  her  husband  of  a  tenement  of  land  in  Leith  belonging  to  her.  In 
February  1832,  Douglas  paid  up  L.200  of  the  principal  sum.  He  died  in  the  spring  of 
the  same  year.  The  advocator  and  respondent  were  at  variance  in  their  statements  as  to 
the  regularity  with  which  the  interest  on  the  bond  was  paid.  It  appeared  that  the  rate 
generally  was  four  and  a  half  per  cent.,  and  for  a  short  i)eriod  ^\q  per  cent.  On  5th 
July  1 836,  the  advocator  raised  the  present  summons  of  maills  and  duties  against  the 
tenants  of  the  subjects  of  his  security,  concluding  for  payment  of  the  rents  of  their 
possessions  to  the  advocator,  until  the  balance  of  the  principal  sum,  interest  and  penalties, 
in  so  far  as  incurred,  should  be  paid.  Previously  to  this  the  advocator  had  raised  another 
summons  of  maills  and  duties,  in  which  decree  had  been  irregularly  obtained,  and  was 
afterwards  abandoned.  There  had  also  been  a  good  deal  of  correspondence  relative  to 
paying  up  the  debt,  which  the  advocator  was  pressing  for. 

"14^^  May  1839. — The  Lord  Ordinary  having  resumed  consideration  of  this  cause, 
with  his  former  interlocutor,  and  the  interlocutor  of  the  Cornet,  and  having  further  heard 
parties'  procurators,  and  made  avizandum — ^holds  the  record  closed  in  this  Court,  with 
the  interlocutor  advocating  the  cause,  as  sufficient  to  warrant  a  judgment  on  the  merits 
of  the  action ;  and,  in  respect  that,  before  the  action  was  raised  on  the  2 2d  July  1836, 
the  defender's  agent  had,  on  the  25th  May  1836,  intimated  in  writing  to  the  agent  for 
the  pursuer,  that  the  interest  alleged  to  be  due  would  be  paid  on  a  receipt  being  pre- 
sented ;  that  all  the  interest  alleged  to  be  due  in  the  summons  is  L.5  sterling,  and  that 
a  sum  of  L.23,  2s.  8d.  had  been  consigned  before  the  smumons  was  raised,  as  the  utmost 
smn  of  interest  which  the  pursuer  could,  on  his  own  calculation,  allege  to  be  due  to  him ; 
and  further,  in  respect  that,  by  the  terms  of  the  bond,  the  pursuer  was  not  entitled  to 
demand  payment  of  the  principal  money  without  three  months'  intimation,  and  that  such 
premonition  had  not  been  given.  Finds  that  the  action  was  unwarrantably  raised,  and 
sustains  the  defence  to  the  effect  above  set  forth ;  dismisses  the  action,  assoilzies  the 
defender,  and  decerns :  But,  in  respect  of  the  expense  occasioned  to  the  advocator  by  the 
plea  founded  on  the  stamp  laws,  insisted  in  by  the  defender  after  the  deed  had  been 
stamped,  and  that  the  advocator  has  oidy  been  found  entitled  to  the  expenses  incurred 
by  him  from  the  date  of  the  Lord  Ordinary's  interlocutor  to  the  judgment  of  the  Court, 
finds  no  further  expenses  due  by  either  party  in  this  Court,  reserving  to  the  pursuer  to 
proceed  upon  his  bond  and  disposition  for  the  recovery  of  the  debt,  principal  and  interest, 
due  imder  it,  according  to  law,  and  to  the  defender  all  pleas  competent  to  her ;  and 
reserving  also  to  the  parties  all  claims  of  count  and  reckoning  competent  to  either 
of  them. 

"  Note. — The  Lord  Ordinary  does  think  that  this  action  of  maills  and  duties  was,  in 
the  circumstances,  exceedingly  groundless.  By  the  showing  of  the  pursuer,  there  was 
but  a  sum  of  L.5  of  interest  due  at  the  last  term  unpaid,  even  reckoning  that  the  rates  of 
interest  above  four  per  cent.,  previously  exacted  and  paid,  had  been  legally  settled  ;  and, 
although,  upon  one  occasion,  or,  at  the  most,  two  occasions,  the  payments  had  been 
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made  a  few  days  beyond  the  thirty  days  limited  by  the  bond,  it  is  very  clear  that  aU  the 
interests  demanded  had  been  most  regularly  paid  during  eleven  years.  The  principal 
debt  had  been  reduced  to  L.800 ;  and  reasonable  evidence  was  tendered  that  the 
property  was  a  sufficient  security  for  a  much  larger  debt.  [212]  N<!>  premonition  had  been 
given  for  payment  of  the  principal  in  terms  of  the  bond ;  and  there  was  no  case  of  bank- 
raptcy  or  competition.  And,  finally,  full  payment  of  the  last  farthing  of  interest  which 
was  even  cUleged  to  be  due,  had  been  tendered,  and  the  money  had  been  even  consigned 
on  payment  being  refused,  before  the  summons  was  raised.  The  Lord  Ordinary  has 
nothing  to  do  here  with  a  previous  action  of  maills  and  duties  which  had  been  raised, 
and  on  which  decree  had  been  taken  so  irregularly  that  the  pursuer  thought  it  expedient 
to  abandon  it,  although  he  does  see  that  an  unreasonable  demand  for  the  expense  of  that 
proceeding  was  probably  the  real  cause  of  this  litigation.  But,  in  such  circumstances, 
the  Lord  Ordinary  must  think  that  an  action  of  maills  and  duties,  attaching  the  whole 
rents  of  the  defender,  calculated  to  injure  her  credit,  and  to  load  her  with  expense,  was 
a  most  imfair  and  unjust  proceeding.  And  although  the  defender  has  been  found  in  the 
wrong  in  insisting  in  the  objection  on  the  defect  of  the  stamp,  after  a  sufficient  stamp 
had  been  affixed  to  it^  it  is  to  be  remembered  that,  when  the  action  was  brought,  the 
bond  was  not  valid  as  a  ground  of  action :  that  the  imperfection  of  it  was  by  the  fault 
of  the  pursuer,  by  whose  agent  the  deed  was  written ;  and  that,  even  on  the  effect  of  it 
after  it  was  stamped,  the  defender  obtained  the  judgment  of  the  Sheriff  in  her  favour. 
In  point  of  law,  the  Lord  Ordinary  and  the  Court  have  foimd  it  necessary  to  decide  that 
point  against  her.  But,  on  the  merits  of  the  case,  he  is  equally  clear  that  there  was  no 
just  cause  for  raising  the  action  at  all ;  and  he  thinks  it  imfortimate  that  the  view  taken 
by  the  Sheriff  had  prevented  him  from  closing  the  record,  and  dismissing  it  at  once. 

"  There  being  no  process  of  count  and  reckoning,  or  for  payment,  before  the  Lord 
Ordinary,  he  cannot  dispose  of  any  other  question.  But  all  legsd  remedies  are  reserved 
to  the  parties.  He  looks  only  to  the  nature  and  state  of  the  case  as  it  was  at  the 
date  of  the  summons,  and  after  the  deed  was  stamped.'' 

Davidson  reclaimed. 

Dean  of  Faculty  for  him  stated,  that  the  Lord  Ordinary  had  fallen  into  a  mistake  in 
point  of  &ct^  as  there  was  no  clause  in  the  bond  requiring  three  months'  premonition 
before  payment  of  the  principal  sum  could  be  demanded.  There  was  such  a  clause  in  the 
bond  in  the  case  of  Ferrier  v.  Dunlop,  29th  June  1831,  to  which  the  Lord  Ordinary  had 
been  referred,  and  where,  notwithstanding  of  that  clause,  a  summons  of  maills  and  duties, 
in  order  thereby  to  recover  payment  of  the  principal,  had  been  sustained  as  competent, 
though  the  premonition  had  not  been  given ;  mvlto  minua^  therefore,  could  the  present 
action  be  incompetent.  Besides,  Douglas  was  insolvent  at  his  death,  and  on  that  event 
the  personal  obligation  was  at  an  end.  Then  the  small  amount  of  the  unpaid  interest, 
if  there  was  any  unpaid,  could  not  render  the  advocator's  proceedings  incompetent.  The 
respondent  had  only  consigned  the  interest  as  at  four  and  a  half  per  cent.,  while  it  should 
have  been  five  per  cent.,  and  the  Lord  Ordinary  had  not  even  ordered  payment  of  the 
consigned  money  to  the  advocator.  Then  also,  during  the  period  of  the  litigation,  the 
respondent  had  drawn  all  the  rents  of  the  property,  and  the  advocator  had  got  no  interest 
except  a  sum  of  L.58. 

The  Court  were  of  opinion  that  the  summons  of  maills  and  duties  was  a  competent 
proceeding  on  the  part  of  the  advocator, — this  case  being  much  stronger  in  his  favour 
than  that  of  Ferrier, — and  that  the  interlocutor  of  the  Lord  Ordinary  must  be  altered^ 
especially  as  his  Lordship  had  embodied  therein  a  clause  as  being  in  the  bond  which  it 
did  not  contain ;  but  in  the  circumstances  of  the  case,  the  Court  were  inclined  to  think 
that  the  advocator's  proceedings,  though  competent  in  themselves,  had  been  rather 
rigorottaly  used,  and  that  on  that  account  the  respondent  should  not  be  subjected  in 
expenses.  But  before  deciding  on  the  question  of  expenses,  the  Court,  on  the  suggestion 
of  the  Dean  of  Facidty,  remitted  to  Mr.  Thomas  Shiell,  assistant  clerk  of  Session,  to 
inquire  and  report  into  the  amount  of  interest  on  the  bond  not  paid,  and  still  due. 
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No.  119.  XII.  Jurist  272.     23  Jan,  1840.     2n(i  Div.— Lord  Jeffrey 

Alexander  Duffus  Robertson,  Pursuer. — Bean  of  Faculty  (Hope),  Jamieson. 

Peter  Macgill  and  Alexander  Lothian  (Hogg's  Trustees),  Defenders. — 

Anderson,  Monro. 

Presumption — Taciturnity — Agent  and  Client, — Circumstances  in  which  a  claim  for  a 
1>alance  of  a  sum,  which  had  been  put  into  the  hands  of  a  law-agent  by  his  client,  an 
illiterate  rustic,  apparently  for  the  purpose  of  immediate  investment,  not  held 
extinguished  by  the  client  making  no  demand  for  the  balance  for  the  period  of  eleven 
years. 

This  was  an  action  of  count  and  reckoning  brought  by  the  pursuer,  as  judicial  factor 
on  the  estate  of  the  late  Andrew  Dewar,  against  the  trustees  of  the  late  Alexander 
Hogg,  writer  in  Kinross,  and  also  against  Macgill  as  an  individual.  The  summons 
libelled  on  an  acknowledgment  by  Hogg,  dated  7th  July  1825,  of  having  received  a 
bank-receipt  to  Dewar  for  L.553,  10s.,  with  an  obligation  to  account  for  the  balance, 
after  purchasing  an  annuity  with  L.200  thereof.  Hogg  died  on  3d  May  1827,  while 
Dewar  survived  till  10th  November  1836.  It  was  stated  that  there  was  an  attempt  to 
cognosce  Dewar  at  one  time,  but  it  had  not  been  carried  through.  Macgill  had  been 
Hogg's  confidential  clerk,  and  succeeded  to  his  business  on  his  death,  after  which  period 
he  continued  to  act  as  agent  for  Dewar. 

In  1831,  Macgill  devolved  the  management  of  Hogg's  trust  on  his  co-trustee,  the 
other  defender,  Lothian. 

The  defence  against  the  action  was,  that  there  was  nothing  due  to  Dewar  from 
Hogg's  estate.  A  remit  was  made  to  an  accountant,  who  made  a  report  of  a  state  of 
accompts  between  the  parties,  on  advising  which  the  Lord  Ordinary,  inter  alia  "  sustained 
the  defences  for  the  trustees,  finding  them  entitled  to  expenses,  subject  to  modification." 
His  Lordship  explained  in  a  note  the  grounds  of  this  decision,  which  were,  that  the 
trustees  had  discharged  themselves  of  L.400  of  the  sum  in  the  bank-receipt  specifically, 
and  that,  in  the  circumstances,  the  balance  must  be  presumed  to  have  been  paid.  On 
this  latter  point,  the  note  bore  as  follows : 

"  The  defence  here  rests  partly  on  the  insufficiency  of  the  documents  on  which  the 
pursuers  must  rely  for  establishing  [273]  their  claim,  and  partly  on  the  long  taciturnity 
of  their  constituent,  the  alleged  creditor,  and  the  circumstances  which  so  powerfully  aid 
the  presumption  of  payment  suggested  by  that  taciturnity ;  and  it  is  upon  a  complex 
view  of  the  whole  of  these  circumstances  that  the  judgment  of  the  Lord  Ordinary 
proceeds. 

"  Dewar  (who  is  represented  by  the  pursuers)  seems  to  have  been  a  person  in  humble 
circumstances,  who,  previously  to  July  1825,  had  lent  out  L.553  on  interest,  which  the 
borrowers  had  paid  up  about  that  time,  upon  his  refusal  to  lower  the  rate  of  that 
interest.  It  was  stated  by  the  defender,  Macgill  (who  was  his  agent  for  the  last  ten  or 
twelve  years  of  his  life),  that  this  sum  was  the  bulk  of  his  fortune ;  and  though  this 
averment  was  pointed  out  by  the  accountant  in  his  notes  to  the  pursuers,  it  is  nowhere 
contradicted  or  disputed  by  them,  who  are  his  trustees  and  executors ;  and  the  fact 
seems  sufficiently  confirmed  by  the  account  exhibited  by  Macgill  in  this  process,  and 
admitted  by  the  pursuers  to  be  correct,  in  which,  though  he  appears  to  have  had  the 
whole  management  of  Dewar's  pecuniary  affairs,  nothing  else  appears  but  the  regular 
payment  of  an  annuity  of  L.28,  bought  with  a  part  of  this  L.553,  and  the  interest  on 
two  bonds  for  L.100  each,  which  were  granted  for  a  balance  of  the  same  gross  sum.  It 
is  material,  with  a  view  to  some  of  the  presumptions  affecting  the  case,  that  this  circum- 
stance should  be  kept  in  view. 

"There  is  no  appearance  of  any  connection  between  this  person,  Dewar,  and  Hogg, 
prior  to  the  month  of  June  1825,  when  it  appears  that  Hogg  advanced  him  a  sum  of  L.9 
"in  loaTi^"  and  on  16th  July  thereafter,  it  appears  by  an  entry  in  his  (Hogg's)  books, 
that  the  foresaid  sum  of  L.553  had  been  put  into  his  hands  in  order  that  he  might  pur- 
chase the  annuity  already  mentioned  with  L.200  of  it,  and  keep  the  remainder  till  an 
eligible  investment  for  it  should  offer." 

"Now,  it  is  admittetl  that  L.202  was  paid  for  the  annuity,  and  that  soon  afterwards 
L.lOO  of  the  balance  was  lent  out  to  the  trustees  of  a  school  in  the  neighbourhood. 
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This  is  proved  by  entries  in  Hogg's  books,  correspondence,  and  receipts  for  the  interests. 
The  Lord  Ordinary  thinks  it  also  sufficiently  proved,  that  another  L.  100  of  the  balance 
was  lent  about  the  same  time  to  the  trustees  of  a  Mr.  Murdoch/' 

"In  this  way,  the  balance  of  the  L.553  is  reduced  to  L.I44,  within  hye  months 
after  it  was  received,  and  by  the  help  of  vouchers,  which  are  thought  to  admit  of  no 
serious  objection.  For  this  remaining  balance,  however,  the  proofs  of  the  discharge  are 
certainly  more  defective,  and,  without  the  aid  of  that  long  taciturnity  to  which  reference 
has  been  already  made,  might  probably  be  held  insufficient.  It  is  therefore  necessary  to 
attend  to  the  circumstances  which  give  peculiar  effect  in  tliis  case  to  that  taciturnity. 
There  is  no  account  with  Dewar  in  Hogg's  books  continued  to  a  later  period  than  Janu- 
ary 1826 ;  and,  with  a  single  exception,  there  is  no  vestige  of  his  ever  having  been 
employed  by  him  after  that  period.  But  Hogg,  living  in  the  same  small  town  with 
Dewar,  survived  for  at  least  eighteen  months  thereafter,  having  died  not  only  solvent, 
but  in  good  circumstances  in  summer  1827  ;  while  Dewar,  continuing  to  reside  in  the 
same  place,  and  employing  one  of  Hogg's  trustees  as  bis  agent,  survived  for  ten  years 
more,  having  died  only  in  1837.  But  it  is  an  indisputed  fact,  that  no  claim  for  pa3rment 
or  accounting  was  ever  made  by  this  poor  and  penurious  man,  either  uix>n  Hogg  himself 
while  he  lived,  or  upon  his  trustees  and  representatives  after  his  death,  though  it  is  now 
alleged  that  he  had  L.144  of  his  money  all  that  time  in  his  hands,  or  lying  in  his  name 
in  a  hank  at  2|  per  cent,  of  interest.  There  is  not  the  least  vestige  of  any  demand  of 
this  kind  by  Dewar  during  the  whole  of  his  life,  and  it  is  only  after  the  present  pursuers, 
his  testamentary  trustees,  who  pretend  to  no  knowledge  of  their  own  of  the  transactions, 
appear  to  have  sttmibled  upon  the  receipt  for  the  L.553  in  July  1825,  that  this  tentative 
or  speculative  process  of  accounting  appears  to  have  been  thought  of.  Looking  then  at 
the  whole  circumstances  of  the  case,  the  negligent  book-keeping  of  Hogg,  on  the  one 
hand,  the  importance  of  such  a  sum  as  L.144  to  a  man  in  Dewar's  situation  on  the  other, 
— ^the  extreme  improbability  of  his  allowing  it  to  remain  at  bank  interest  for  twelve  long 
years,  and  without  a  single  payment  or  demand  even  for  that  interest  in  all  that  time — 
along  with  the  strong  probability,  arising  from  their  daily  opportunities  of  meeting,  of  a 
personal  settlement  by  actual  payment  of  the  balance  having  taken  place  between  them, 
without  written  vouchers  being  required  by  a  debtor  who  had  granted  no  actionable 
ohhgation  on  his  part,  the  Lord  Ordinary  would  hold  that  the  very  slightest  written 
documents,  corroborative  of  the  presumptions  arising  out  of  these  circumstances, 
would  be  sufficient  to  turn  the  scale  in  favour  of  the  defenders,  and  to  rebut  any  conclu- 
sions that  might  otherwise  be  deduced  from  the  mere  fact  of  Hogg  having  been  for  about 
five  months  an  agent  for  Dewar,  some  twelve  years  ago,  and  having  at  one  time  had 
charge  of  L.553  of  his  money.  The  moral  evidence  of  these  circumstances  is  per  se 
decisive  as  to  any  individual  conviction,  and  any  writing  in  accordance  with  it  must  fill 
up  the  measure  of  legal  proof. 

**Now  there  are  two  written  documents,  which  appear  to  the  Lord  Ordinary  to 
satisfy  this  condition  of  the  argument.  There  is,  in  the  first  place,  the  holograph  receipt 
or  acknowledgment  of  Dewar  himself,  of  the  7th  of  June  1826,  dated  six  months  after 
the  cessation  of  his  account  in  Hogg's  books,  and  still  longer  after  the  balance  of  the 
L553  in  Hogg's  hands  had  been  reduced  to  L.144,  in  which  he  expressly  admits  having 
received  eleven  pounds  in  loan  from  Hogg,  and  binds  himself  to  account  to  him  for  that 
sum  accordingly.  The  terms  of  this  document,  it  is  conceived,  are  quite  inconsistent 
with  the  notion  of  the  granter  of  it  being  at  the  time  a  creditor  of  the  party  to 
whom  it  is  granted  for  more  than  ten  times  that  amount,  and  seem  to  admit  of  no  other 
explanation  than  that  the  balance  which  existed  in  his  favour,  some  six  or  seven  months 
before,  had  been  in  the  meantime  paid  up  and  extinguished.  The  other  document 
explains  to  a  great  extent  how  this  was  most  probably  effected.  It  has  already  been 
stated,  and  it  is  not  disputed  by  the  pursuers,  that  the  whole  bcdance  of  the  L.553,  after 
paying  for  the  annuity,  was,  with  Dewar's  consent,  paid  into  Hogg's  cash-account  with 
Sir  WiUiam  Forbes  and  Company  in  July  1825,  where  it  yielded  to  the  owner  an 
interest  of  2^  per  cent.  only.  L.200  of  this  balance  was  drawn  out  in  November  and 
December  of  the  same  year,  to  be  exchanged  for  the  bonds  from  the  school  trustees,  and 
those  of  Murdoch ;  and  it  now  appears  that  in  April  thereafter,  about  two  months 
before  the  loan  of  7th  June  1826,  a  sum  of  L.150,  being  a  trifle  more  than  the  balance 
of  LI 44,  was  drawn  out  of  that  account  by  Hogg,  according  to  all  probability  for  the 
purpose  of  finally  settling  with  his  constituent ;   Hogg  himself  surviving  this  operation 
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for  a  year,  withoat  the  slightest  trace  of  any  claim,  on  the  one  hand,  or  indication  of 
admitted  debt,  on  the  other,  during  the  lives  of  the  two  parties  who  alone  knew  the  real 
state  of  their  relations.  The  Lord  Ordinary,  therefore,  is  of  opinion  that  Hogg's  repre- 
sentatives must  now  be  held  to  be  discharged  of  the  whole  L.553,  for  which  their  author 
may  be  assumed  to  have  been  accountable  on  the  16th  of  July  1825.'' 

"  Macgill's  own  intromissions  are  allowed  by  the  pursuer  to  have  been  fairly  and 
honourably  admitted  and  accounted  for  in  his  original  statements  on  the  record,  and 
both  he  and  Hogg's  representatives  are  entitled  generally  to  expenses.  But  the  Lord 
Ordinary  has  thought  it  right  to  subject  both  to  modification.  Hogg's  trustees,  on 
account  of  the  slovenly  and  unsatisfactory  way  in  which  his  books  and  vouchers  were 
kept)  and  the  justification  which  this  afforded  to  his  employer's  trustees  for  insisting  for 
a  judicial  accounting ;  and  Macgill  himself  (though  to  a  less  extent)  for  his  blameable 
neglect  in  refusing  for  so  long  a  time  to  give  any  extrajudicial  account  of  his  intronus- 
sions." 

The  pursuer  reclaimed : 

Lord  Justice- Clerk. — The  difficulty  I  have  is  as  to  the  balance.  I  cannot  see  that 
there  are  any  legal  presumptions,  for  we  are  not  going  upon  conjectures,  that  Hogg  had 
sufficiently  accounted  for  it  to  Dewar.  Hogg  was  just  acting  as  his  private  banker ;  and 
then  Dewar  continues  Macgill  in  the  management  of  his  little  affairs ;  he  makes  payment 
to  him  of  his  annuity,  and  so  on ;  but  do  we  see  anything  like  payment  of  this  sum  ? 
As  the  defenders  do  not  say  that  they  can  throw  more  light  on  the  matter,  I  woidd 
therefore  decern  against  them  for  the  L.144. 

Lords  Meadowbank  and  Medtoyn  having  concurred, 

The  Court  accordingly  altered,  and  decerned  for  the  balance  of  L.144,  17s.  Id 
against  Hogg's  trustees. 

No.  121.      XII.  Jurist  280.     23  Jan.  1840.     1st  Div.— Lord  Cuninghame. 

{Locality  of  Kirkaldy.) 

The  Rev.  John  Alexander  (vice  the  deceased  Dr.  Mabtin),  Pursuer. — Dean  of 

Fa^culty  (Hope),  Pyper. 

Sir  John  Oswald  and  Others,  Heritors  of  the  Parish  of  Kirkaldy,  Defenders. — 

2>.  APNeill,  Dundas, 

Teinds — Jurisdiction — Prescription — Grounds  and  Warrants — Process — Decree  in.  foro — 
Res  judicata, — Held,  (1.)  That  the  Teind  Court  had  jurisdiction  in  a  proving  of  the 
tenor,  where  tlie  casus  amissionis  was  not  simply  confined  to  the  great  fire  of  1700  in 
the  Parliament  Square,  but  was  also  laid  on  the  loss  sustained  by  the  records,  in  the 
shipwreck  of  the  vessels  which  were  despatched  with  them  from  England  to  Scotland 
after  the  Restoration, — effect  accordingly  given  to  the  proving :  (2.)  That  it  was  a 
good  title  and  instance,  in  a  proving  and .  approbation  of  a  valuation  by  sub-commis- 
sioners, to  set  forth  that  the  ))ursuers  insisted  as  lessees  in  terms  of  a  lease  from  the 
Crown  to  themselves,  and  for  behoof  of  the  other  vassals  of  the  lordship  of  Dun- 
fermline and  the  heritors  of  the  lands,  the  teinds  of  which  belonged  to  the  said  lord- 
ship— the  pursuers  being  at  the  same  time  heritors.  (3.)  Circumstances  in  which 
the  Court,  after  thirty  years,  disregarded  a  plea  that  the  decree  in  the  process  of 
proving  and  approbation  had  gone  in  absence  of  the  ministers,  and  in  particular  of  8 
minister  who  now  sought  to  reduce  it, — there  being  a  minute  in  the  process  rimning 
in  the  name  of  a  counsel,  but  not  signed  by  him,  by  which  consent  was  given  for  the 
mmisters  generally  to  waken  tlie  process ;  and  the  interlocutor  of  the  Court  was  still 
extant,  by  which  their  Lordships,  of  consent,  wakened  the  process ;  and  (4.)  effect 
accordingly  given  to  the  decree  as  in  foro. 

In  1825,  the  then  minister  of  Kirkaldy  raised  a  process  of  augmentation,  modifica- 
tion and  locality,  and  the  Court,  with  consent  of  the  parties,  modified  the  stipend  to  a 
particular  amount.  Thereafter  the  heritors  were  ordained  to  produce  their  rights  to  the 
teinds,  and  their  valuations,  in  the  clerk's  hands,  under  certification ;  and  various  pro- 
cedure having  ensued,  the  Lord  Ordinary  (1831)  advised  a  scheme  of  locality,  and 
approved  of  it  as  an  interim  rule  of  payment. 
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Thereafter  (in  1832)  Sir  John  Oswald  and  others  objected  to  the  interim  locality  on 
sundry  grounds  arising  out  of  tlie  following  circumstances : 

It  appeared  that  the  whole  lands  of  the  defenders  originally  formed  part  of  the  lord- 
ship of  Dunfermline.  In  1783,  the  Countess  of  Rothes  and  others,  the  predecessors  of 
the  defenders,  obtained  a  lease  under  the  Privy  Seal,  with  consent  of  the  Barons  of 
Exchequer,  whereby,  as  appears  from  the  extract  of  the  said  decree,  there  was 

"  let  to  our  trusty  and  well-beloved  Jane  Elizabeth  Countess  of  Rothes,  Thomas  Earl  of 
Elgin  and  Kincardine,  Sir  John  Henderson  of  Fordel,  and  Sir  John  Kalkett  of  Pitferran, 
baronets;  Sir  William  Erskine  of  Torry,  knight;  William  Ferguson  of  Raith,  James 
Townsend  Oswald  of  Dunnikier,  Adam  RoUand  of  Gask,  Robert  Wellwood  of  (Jarvoch 
and  Schovel,  Blackwood  of  Pitneaire,  Esquires,  for  themselves  and  for  behoof  of  the 
haiU  other  vassals  of  the  lordship  of  Dunfermline,  and  heritors  of  lands,  the  teinds  of 
which,  or  feu-duties  payable  out  of  the  same,  belong  to  the  said  lordship,  and  to  the 
survivors  or  survivor  of  them  and  their  assignees,  and  the  heirs  and  assignees  of  the  last 
survivor  (the  majority  of  the  survivors  for  the  time  being  a  quorum) ;  all  and  whole, 
the  foresaid  lordship  of  Dunfermline,  and  all  lands,  mills,  woods,  fishings,  towns,  burghs, 
annualrents,  tenements,  customs,  great  and  small,  tenants'  tenandices,  as  well  of  burgh 
88  of  land,  teinds,  farm<Luties,  feu-farms,  teind-duties,  interest  of  the  price  of  teinds, 
profits,  emoluments,  casualties,  and  others  whatsoever,  pertaining  or  annexed  thereto,  or 
to  the  patrimony  thereof,  or  which  might  |>ertain,  [281]  or  were  known  to  |)ertain  to 
his  Highness'  predecessors,  as  lords  of  the  said  re^dity,  and  lordship  of  Dunfermline, 
by  any  manner  of  way,  or  which  did  ever,  at  any  time  bygane,  pertain  to  the  deceased 
Queen  Anne,  as  lady  of  Dunfermline,  or  to  King  James  the  Sixth  of  Scotland,  her 
husband,  by  any  Acts  of  Parliament,  or  otherwise  whatsoever,  or  to  the  abbots,  con- 
vents, and  monastery  thereof  of  old,  either  furth  of  the  lands,  teinds,  or  any  other 
whatsoever,  belonging  thereto  or  holding  of  the  same,  and  that  for  the  haill  space,  years, 
and  crops  of  nineteen  years,  and  crops  from  and  after  the  twenty-third  day  of  March 
one  thousand  seven  hundred  and  eighty,  which  was  thereby  declared  to  have  been  the 
day  of  their  entry  thereto,  and  to  be  peaceably  bruiked,  enjoyed,  uplifted,  and  intro- 
nutted  with  by  the  said  Jane  Elizabeth  Countess  of  Rothes,  and  the  other  persons 
before  named,  for  themselves,  and  in  trust,  as  aforesaid,  and  their  foresaids,  ay  and 
until  the  said  space  of  nineteen  years  and  crops  should  be  fully  and  completely  outrun 
and  expired." 

The  extract  also  narrated, 

**that  the  said  Sir  John  Halkett,  Sir  William  Erskine,  William  Ferguson,  James 
Townsend  Oswald,  Adam  Rolland,  and  Robert  Wellwood,  not  only  as  individuals  but 
as  a  quorum  of  the  lessees,  as  trustees  foresaid  by  their  commission,  dated  the  twenty- 
fourth  day  of  July,  and  second  and  seventh  days  of  August  one  thousand  seven 
hundred  and  eighty-four,  and  registered  in  the  books  of  Coimcil  and  Session, 

nominated,  constituted,  and  appointed  the  said  Alexander  Farquharson,  whom 
fiuling,  John  Hay,  whom  failing,  David  Russell,  whom  failing,  WiQiam  Keith,  accoun- 
tants in  Edinbiugh ;  whom  failing,  the  Lord  Advocate  for  Scotland  for  the  time  being ; 
whom  idling,  the  Solicitor-General  for  Scotland  for  the  time  being,  to  be  their  com- 
missioners for  the  purposes  therein  mentioned,  and  they  thereby  gave  and  granted  to 
their  said  commissioners  acting  in  the  order  before  specified,  full  power  for  them,  and  in 
their  names,  inter  cUiOy  to  raise  and  carry  on  or  defend  all  processes  which  might  arise 
with  the  Marquis  of  Tweeddale,  Earl  of  Leven,  or  with  any  other  person  or  persons 
relative  to  the  said  feu  and  teind-duties,  or  burdens  affecting  the  same,  and,  generally, 
to  do  every  thing  in  relation  to  the  premises  which  they,  or  quorum  of  them,  could 
have  done  themselves  if  present,  or  which  any  commissioner  could  have  done  in  the 
like  cases." 

While  the  defenders'  predecessors  were  possessing  in  terms  of  this  lease,  they 
obtained  information  that  there  was  still  extant  a  copy  of  the  report  of  a  sub- valuation 
by  the  sub-commissioners  of  the  presbytery  of  Kirkaldy,  dated  8th  September  1629, 
which  ascertained  the  valuation  of  the  several  lands  within  the  bounds. 

The  extract,  which  contained  a  copy  of  the  sub-valuation,  included  also  the  following 
statement  in  reference  to  the  finding  of  the  document : 

'^  that  the  foresaid  report  of  the  sub-commissioners  of  the  said  presbytery  of  Kirkaldy 
was  once  extant  and  of  the  tenor  above  set  down,  as  appeared  from  the  facts  and 
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adminicles  after  mentioued.  During  the  usurpation,  the  public  records  of  Scotland 
were  carried  to  London,  and  lodged  in  the  Tower.  Upon  the  Restoration,  these  records 
were  packed  up  in  several  hogsheads,  in  order  to  their  being  brought  back  to  Scotland. 
But  the  ships  in  which  these  records  were  sent  having  been  wrecked,  the  greatest  pert 
of  them  was  lost.  However,  some  of  the  hogsheads  were  preserved  and  lodged  in  the 
Laigh  Parliament-Hoiise,  where  they  lay  neglected  for  many  years.  Upon  a  representa- 
tion by  the  Dean  of  Faculty  of  Advocates,  the  Lords  of  Council  and  Session,  upon  the 
10th  day  of  March  1753,  granted  warrant  to  the  clerk-register"  *'  to  carry  one  or  more 
of  the  said  hogsheads  from  the  Record-room  to  the  Inner  Session-House,"  ''to  be 
inspected,  and  the  papers  inventoried  by  the  persons  mentioned  in  the  representation." 
"  In  terms  of  that  appointment "  (certain  parties  who  were  appointed),  "  met  at  different 
times,  and  inspected  the  papers  contained  in  the  said  hogsheads,  and  put  such  as 
appeared  to  be  of  value  in  separate  parcels ;  and,  upon  the  10th  day  of  July  1753,  they 
made  a  report  to  the  said  Lords,  mentioning  the  steps  they  had  taken : "  "  That  a  copy 
of  the  report  of  the  sub-commissioners  of  the  presbytery  of  Kirkaldy,  before  insert,  was 
found  among  the  papers  contained  in  the  said  hogsheads,  as  appeared  from  the  inventory 
made  up  by  the  said  James  Ker,  and  which  copy  was  still  among  the  records  in  the 
Laigh  Parliament-House :  That  there  was  reason  to  believe  that  the  copy  before  men- 
tioned was  the  record  copy,  or  some  other  just  and  exact  copy  of  the  said  report,  and 
that  the  said  report  itself  was  once  extant,  and  of  the  tenor  above  set  down." 

On  this  discovery,  the  defenders'  predecessors  brought  an  action  before  the  Teind 
Court  in  1785,  for  proving  the  tenor  of  the  valuation  and  approbation  of  the  sub-com- 
missioners, contained  in  the  old  document.  The  action  was  in  the  name  of  the  Countess 
of  Rothes  and  others,  describing  themselves  as  ''lessees  after  mentioned;"  and  in 
describing  their  lease,  they  narrated  that  it  had  l^een  granted  to  themselves  and  "  for 
behoof  of  the  haill  other  vassals  of  the  lordship  of  Dunfermline  and  heritors  of  lands, 
the  teinds  of  which,  or  feu<Luties  payable  out  of  the  same,  belong  to  the  said  lordship." 
This  action  was  directed  both  against  the  Crown  as  titular,  by  calling  the  Officers  of 
State,  and  likewise  against  the  ministers  of  the  respective  parishes,  and  the  moderators 
of  the  several  presbyteries,  all  as  having  interest. 

The  caetu  amissionis  set  forth  in  the  part  of  the  libel  relative  to  the  proving  the 
tenor,  was  laid  alternatively  on  the  shipwreck  of  the  vessels  in  which  the  records  were 
despatched  after  the  Restoration,  and  on  the  destruction  of  the  teind  records  by  fire  in 
the  Parliament  Square,  in  1700;  and  sundry  adminicles  were  narrated  and  libelled  on 
as  supporting  the  authenticity  of  the  copy  produced.  The  action  concluded,  in  ordinary 
form^  for  a  proving  of  the  tenor  and  for  approbation  of  the  sub-valuation.  The  proving 
was  defended  by  the  Officers  of  State,  on  the  ground  that  the  adminicle  was  insufficient. 

The  Court  decided  in  the  proving  in  1788,  but  not  in  the  approbation  till  1806,  at 
the  latter  of  which  dates  the  lease  had  expired,  but  it  was  said  the  parties  were  then 
possessing  by  tacit  relocation.  The  delay  in  obtaining  the  approbation  was  in  conse- 
quence of  various  objections  in  regard  to  certain  of  the  lands,  on  the  head  of  dereliction 
from  the  sub-valuation  by  a  higher  rate  of  payment. 

Sir  John  Oswald  having  objected  to  the  interim  scheme  in  this  process  of  augmenta- 
tion, &c.,  and  pleaded  on  the  decree  of  proving  as  the  measure  of  his  right,  the  Officers 
of  State  at  first  gave  in  answers  to  the  objections  of  Sir  John,  but  subsequently  they 
withdrew  their  opposition,  leaving  the  minister  to  contest  the  points  emerging  out  of  the 
decree  of  proving  the  tenor,  &c.  The  minister  in  his  answers  maintained  a  variety  of 
pleas :  1^^,  He  said,  that  whatever  might  be  the  force  of  the  defenders'  objections,  if 
stated  with  reference  to  a  final  scheme  of  locality,  he  was  entitled  to  the  benefit  of  the 
interim  scheme,  which  had  been  finally  approved  of,  until  it  should  be  superseded  by  a 
final  scheme ;  2dly,  That  the  decrees  of  proving  the  tenor  and  approbation,  founded  on 
by  the  heritors,  laboured  under  ex  facte  nullities ;  and,  Sdly,  That  these  decrees  were, 
at  all  events,  liable  to  be  set  aside  by  a  process  of  reduction ;  and  he  maintained  that, 
should  it  be  thought  that,  in  point  of  form,  a  reduction  was  necessary,  he  was  entitled, 
considering  the  circumstances,  and  the  stage  of  the  proceedings  at  which  the  objections 
had  been  first  [282]  stated,  to  have  the  locality  sisted  until  he  should  bring  a  process  of 
reduction. 

The  nature  of  the  pleas  of  the  parties  is  indicated  in  the  following  interlocutor  and 
note  of  the  Lord  Ordinary : 

"  lOfh  December  1834. — The  Lord  Ordinary  having  considered  the  objections  to  the 
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interim  scheme  of  locality  by  the  minister,  with  the  various  relative  answers,  objections, 
and  productions,  finds  that  the  lands  of  North  and  Mid-Common  ties,  belonging  to  Sir 
John  Oswald  of  Dunnikier,  and  the  lands  of  Smiddylands,  Ijelonging  to  John  White- 
Melville,  Esq.  of  Bennochy  and  Strathkinness,  have  not  been  valued^  and  quoad  these 
lands  sustains  the  objections;  but  quoad  all  the  other  lands  belonging  to  Sir  John 
Oswald  or  to  Mr.  Ferguson  of  Eaith,  finds  that  these  are  valued,  viz., — the  lands  of 
Smeaton  Easter,  by  the  decree  of  the  Teind  Court  in  March  1757,  and  the  remaining 
lands  by  another  decree  of  the  Teind  Court  in  1806,  and  decerns,  and  remits  to  the 
clerk  to  rectify  the  locality  accordingly. 

"  Note. — ^The  valuations,  all  with  one  exception,  depend  on  a  decree  of  approbation 
in  1806,  proceeding  on  a  decree  of  proving  the  tenor  of  a  sub- valuation  in  1629. 

"  The  minister's  chief  objections  to  the  decree  are — 

"  L  That  the  parties  who  instituted  the  process  of  proving  the  tenor  had  no  title  to 
pursue,  they  being  lessees,  whose  tacks  had  expired.  But  they  continued  in  possession 
by  tadt  relocation,  as  is  admitted  by  the  Officers  of  State  in  the  present  process ;  and 
the  recent  ease  of  Cupar  establishes  this  to  be  sufficient. 

"  2.  That  the  Teind  Court  has  no  power  to  pronounce  decrees  of  proving  the  tenor, 

unless  in  the  special  case  where  the  writing  perished  in  the  fire,  referred  to  in  the  Act 

1707-9 ;  whereas  the  summons  libelled  either  on  the  fire  or  on  loss  at  sea,  as  the  casus 

\     amissionis,  the  restriction  of  the  power  of  the  Court  to  that  solitary  casus  is  not  agreeable 

I      to  practice ;  and,  though  it  were,  the  addition  of  the  wrong  casus  would  not  destroy  the 

I     right  one. 

I  "  3.  That  a  report  of  valuation  by  sub-commissioners  cannot  be  the  ground  of  a  pro- 

cess of  approbation  ;  but  that  there  ought  to  be  what  is  termed  a  decree  of  the  sub-com- 
missioners— an  untenable,  and  rather  nice  proposition. 

"  4.  That  the  proceedings  were  in  absence  of  the  minister.  But  this  statement  is 
disproved  by  the  extract  in  process,  which  shows  that  every  thing  took  place  in  foro 
oontentioto,  and  that  the  minister  appeared  as  often  as  he  found  it  for  his  interest, 
though  he  may  have  been  absent  from  the  calling  at  which  the  decree  happened  to  be 
pronounced.     Besides,  no  reduction  of  the  decree  has  been  brought. 

**  The  minister  farther  objects  to  the  identity  of  the  lands  as  follows : 

"  I. — Sir  John  Oswald! s, 

"  1.  Smeatoun  Easter. — These,  however,  are  now  admitted  (revised  answers,  p.  27) 
to  be  included  in  a  different  valuation,  obtained  in  1757. 

"2.  The  Burgh  Acres. — The  acres  mentioned  in  the  decree  are  thirty-seven  and 
a-half,  whereas  the  burgh  acres  now  are  found,  by  correct  measurement,  to  be  forty-one 
and  three-quarters.  But  this  discrepancy  is  not  presumptive,  and  certainly  not  con- 
diuive  against  the  identity.  It  is  not  pretended  that  there  are  ttoo  separate  parcels  of 
Uiese  lands. 

"3.  Part  of  Old  Smeatoun  and  Balsusnie. — ^The  most  of  these  parcels  remain 
tmchaDged  since  the  date  of  the  old  sub-valuation,  and,  in  two  instances,  they  are  traced 
op  to  the  very  heritors  named  in  the  report  of  the  sub-commissioners. 

"4.  Easier  and  Wester  Mtdrhouses. — These  lands  are  extensive,  but  seem  low- 
valued  now.  But  they  are  described  in  the  report  as  "  moss  wid  muir  land."  The  only 
change  of  name  is,  that,  instead  of  being  now  called  Easter  and  Wester,  they  are  valued 
under  the  general  title  of  Muirhouse.  They  are  stated  in  the  report  as  belonging  to  the 
buzgh  of  Kirkaldy,  by  which  they  were  conveyed  to  the  family  of  Dunnikier  in  1723 ; 
and  there  are  no  other  lands  in  the  parish  to  which  the  valuation  can  apply. 

"  5.  and  6.  The  North  and  Mid-Commonties. — It  is  admitted  (cond.  p.  11),  that  the 
;  kndi;  were  not  valued  separately ;  and  no  proof  is  offered  of  their  having  been  included 
;  in  an  J  other  valuation.     Therefore,  as  to  them,  the  objection  is  sustained. 

"  n. — Mr.  Ferguson  of  RaitWs  Lands. 

i 

i        '*  These  are  two  acres  of  the  Burgh  acres,  and  three  acres  and  two  roods  of  the 
\  Balsusnie  acres,  and  are  in  the  same  situation  with  the  rest  of  the  classes  to  which  they 
I  bftlffngi  as  above. 
^  III. — Mr.  Melville's  Lands, 

''Whatever  the  fact  may  be,  nothing  has  been  stated  to  show  that  these  lands 
i  (called  Smiddylands)  are  included  in  any  valuation.     Mr.  MelvlUe  merely  says  that  he 
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has  relief  of  stipend  from  Mr.  Ferguson  of  Kaith,  and  the  latter  only  admits  this  faoty 
but  nothing  is  stated  by  either  about  their  being  valued.'' 

Against  this  interlocutor  the  minister  reclaimed,  praying  the  Court 

"  to  recall  the  said  interlocutor,  and  to  find  that  the  minister  is  entitled  to  his  stipend, 
according  to  the  interim  scheme  of  locality  approved  of  by  the  Court  on  9th  July  1831, 
imtil  a  final  scheme  shall  be  made  up,  reserving  to  the  heritors  their  right,  as  against 
the  minister,  to  be  heard  on  their  objections  to  the  final  scheme,  and  all  rig^its  or 
questions  of  relief  inter  se; — or,  supposing  the  objections  stated  by  the  heritors  to  be 
competent  for  consideration  at  present,  then  to  alter  the  said  interlocutor,  in  so  far  as  it 
finds  that  the  whole  lands  belonging  to  Sir  John  Oswald  or  to  Mr.  Ferguson  of  KaitK^ 
other  than  those  of  North  and  Mid-Commonties  and  Smeaton  Easter,  are  valued  by  the 
decree  of  the  Teind  Court  in  1806 ;  to  sustain  the  complainer's  objections  to  that  alleged 
decree  of  valuation,  and  to  find  the  complainer  entitled  to  his  expenses." 
The  Court  (15th  May  1835) 

"  having  advised  this  reclaiming  note,  recal  the  interlocutor  of  the  Lord  Ordinary  in  hoc 
statu  ;  and  remit  to  his  Lordship  to  hear  the  parties  on  their  objections  and  answers  as 
to  a  final  locality,  and  to  do  therein  as  he  shall  see  just,  reserving  all  questions 
of  expenses." 

A  reduction  which  the  minister  had  brought  of  the  decree  of  proving  the  tenor,  was 
now  conjoined  with  the  locality  by  the  Lord  Ordinary,  on  the  remit  from  the  Inner 
House.  The  reasons  of  reduction  were,  that  the  proving,  &c.,  had  been  pronounced 
after  the  action  was  asleep,  or  improperly  wakened,  in  absence  of  the  ministers,  and 
more  particularly,  in  absence  of  the  pursuer's  predecessor ;  that  it  was  incompetently 
pursued  in  the  Teind  Court,  in  respect  it  was  neither  positively  set  forth  in  the  summons, 
nor  proved  that  the  document,  of  which  the  tenor  was  thereby  declared,  had  been  lost 
in  the  fire  in  the  Parliament  Square  in  the  beginning  of  the  last  century,  which  is  the 
only  case  in  which  the  Teind  Court  has  jurisdiction  in  provings  of  the  tenor,  in  terms  of 
the  Act  1707,  c.  9 ;  and  that  the  instance  was  inept,  as  being  brought  merely  by  tacks- 
men ;  that,  further,  it  was  inept,  as  being  pronounced  after  expiry  of  the  lease ;  that 
there  was  no  sufficient  adminicle,  the  alleged  document  not  being  a  completed  act  of  the 
sub-commission  which  could  competently  be  made  the  subject  of  a  decree  of  approbation 
by  the  High  Commission ;  and,  lastly,  that  the  sub-valuation  had  never  been  observed, 
but  derelinquished  since  1737  to  the  present  time. 

In  regard  to  these  allegations  Sir  John  Oswald  stated,  that  some,  if  not  the  whole 
of  the  clergy  who  were  called,  appeared  at  different  stages  of  the  proceedings ;  for  there 
was  in  process  a  minute,  dated  25th  January  1804,  which  expressly  proved  this. 
Thus  there  was  a  minute  craving  the  process  to  be  wakened :  "  Adam  Gillies  repre- 
sented that  the  process  was  asleep,  and  craved  that  it  should  be  wakened."  "  Andrew 
Balfour  [283]  consented  to  what  is  craved."  "  William  Robertson,  for  the  ministers, 
also  consented."  The  interlocutor  of  wakening  was  signed  by  the  Lord  President^  and 
it  was  authenticated  by  the  clerk  of  Court.  The  minute,  if  the  principal  one,  was  not 
signed  by  counsel  for  any  of  the  parties,  nor  of  course  by  Mr.  Roberteon,  nor  by  the 
pursuer's  predecessor. 

In  regard  to  this,  it  was  alleged  that  it  was  not  the  practice  at  the  time  for  the 
counsel  to  sign  such  minutes,  and  that  there  was  no  period  at  which  the  process  was  not 
watehed  over  by  some  one  or  other  of  the  clergy  who  were  interested ;  and  in  regard  to 
the  pursuer's  predecessor,  even  supposing  that  he  was  not  cited,  which  was  not  acb[iitted, 
the  moderator  of  the  presbytery  was  a  party. 

In  regard  to  the  last  of  the  reasons  of  reduction,  it  appeared  that  for  many  years 
prior  to  either  of  the  decrees  of  proving  or  of  approbation,  and,  at  least,  from  and  after 
1737,  when  there  was  a  degree  of  loc^ity  in  Kirkaldy,  certain  of  the  heritors,  and  in 
particular  the  predecessors  of  Sir  John  Oswald,  had  been  making  payments  of  stipend 
exceeding  tlie  teinds  as  valued  in  the  sub- valuation.  These  payments  were  stated  to 
have  been  made  in  ignorance  of  the  sub-valuation,  which  was  not  in  possession  of  the 
heritors,  but,  as  appeared  from  the  extract  above  alluded  to,  had  either  been  lost  in  the 
shipwreck  after  the  Restoration,  or  burned  with  the  teind  records  in  1700.  The  over- 
payments were  continued  down  to  the  present  time. 

The  nature  of  the  pleas  of  parties  is  set  forth  in.  the  note  subjoined  by  the  Lord 
Ordinary  to  the  following  interlocutor  : 
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"11^  July  1837. — ^The  Lord  Ordinary  having  heard  counsel  at  great  length  in  the 
conjoined  processes  of  reduction  and  locality,  and  thereafter  made  avizandum,  and  con- 
sidered the  record  with  the  various  productions:  In  the  process  of  reduction  at  the 
instance  of  the  minister — Finds,  Imo,  That  the  action  on  which  the  decrees  imder  re- 
duction were  pronounced  in  1788  and  1806,  was  a  competent  process  hefore  this  Courts 
as  Commissioners  of  Teinds :  2do,  That  it  was  raised  at  the  instance  of  parties  having  a 
sufficient  tiife  to  insist  in  the  same :  Stio,  That  the  said  decrees  were  pronounced  in  foro, 
and  that  all  having  interest  either  were  called,  or  entered  appearance  in  the  course  of  the 
process :  4/o,  That  the  whole  objections  now  stated  against  the  said  decrees,  both  in 
point  of  form  and  on  the  merits,  are  not  only  excluded  on  the  grounds  of  res  judicata 
or  '  competent  and  omitted,'  but  do  not  appear  to  be  sufficient  to  deprive  the  defenders, 
in  the  special  circumstances  of  this  case,  as  libelled  and  proved  in  the  former  action,  of 
the  benefit  of  the  sub-valuation  of  8th  September  1629,  then  recently  before  discovered  : 
Therefore,  repels  the  reasons  of  reduction,  in  so  far  as  these  are  insisted  on,  to  the  eifect 
of  setting  aside,  in  Mo^  the  said  degrees,  and  the  sub-valuation  thereby  constituted  and 
approved  of.  But,  in  the  locality ^  Finds,  Imo,  That  neither  the  said  sub- valuation  nor 
the  said  decrees  of  proving  the  tenor,  approbation,  and  valuation,  can  have  the  eifect  of 
liberating  the  defenders  from  the  allocations  laid  upon  their  lands  by  the  decree  of  locality 
in  1737,  and  continued  thereafter  for  a  period  beyond  the  years  of  the  long  prescription ; 
but  that  the  same  must  be  available  to  the  minister  and  his  successors  in  all  time 
coming:  Quoad  tUtra,  Finds  that  the  sub- valuation,  as  a])proved  by  the  decree  of  1806, 
must  receive  effect :  2e2o,  Finds  that  the  lands  now  held  by  the  defenders  are  sufficiently 
identified  with  those  specified  in  the  sub- valuation ;  and  remits  to  the  clerk  to  pre|)are  a 
new  scheme  of  locality  in  terms  of  these  findings :  Finds  neither  party  entitled  to  any 
of  the  expenses  hitherto  incurred,  and  decerns." 
His  Lordship  added  in  a  note : 

"1.  The  minister  pleaded  that  the  Court,  as  a  Commission  of  Teinds,  acting  under 
the  Act  1707,  cap.  9,  could  entertain  no  action  of  proving  the  tenor,  except  when  the 
loss  of  the  writs  was  libelled  to  have  arisen  from  the  fire  ;  while  here  the  libel  set  forth 
the  loss  as  alternatively  arising  from  the  fire  or  the  shipwreck.  This  objection  ap{>ears 
hypercritical  and  imtenable.  The  statute  in  question  gives  the  Commissioners  of  Teinds 
power  to  make  up  the  tenor  of  all  decreets  whereof  the  extracts  are  '  amissing ; '  and, 
though  reference  is  made  to  the  fire,  the  remedy  is  not  confined  to  writs  found  to  be  lost 
thereby ;  but  the  power  to  revive  writs  is  general  and  unlimited,  evidently  because  the 
occurrence  of  the  fire  rendered  it  difficult,  and  in  many  cases  impossible,  to  prove  how  or 
when  old  records  as  to  teinds  were  lost.  Besides,  the  fire  was  sufficiently  libelled  in  the 
present  case. 

"2.  The  pursuer  of  the  reduction  urged  it  as  an  ex  facte  nullity,  that  the  former 
action  of  proving  the  tenor  and  approbation  was  raised  by  '  leaaeeSy  who,  it  was  said,  had 
no  right  to  pursue  valuations.  But  the  title  of  the  pursuers  is  supposed  to  be  in  every 
view  valid  and  unexceptionable  ;  for  it  was  specially  set  forth  that  they  held  the  lease 
a«  heritors  ;  so  that  they  had  in  their  persons  not  only  the  title  of  lessees  hut  proprietors. 
In  such  a  case,  it  never  was  doubted  that  parties  having  in  their  persons  the  united 
diaracters  of  tacksmen  of  teinds  and  heritors,  could  pursue  a  valuation.  Indeed,  there 
is  one  finding  in  King  Charles's  decree-arbitral,  directly  applicable  to  the  case  of  heritors 
being  lessees  of  their  own  teinds,  and  regulating  the  price  payable  by  heritors  of  this 
description.  Accordingly,  Sir  John  Connellys  remark  on  a  passage  in  Forbes  on  this 
very  point,  is  conclusive  as  to  the  validity  of  the  pursuer's  title  :  See  Council  on  Tithes, 
VoL  L,  pp.  220-221. 

'*  Farther,  when  tacksmen  of  teinds  had  a  special  power  (as  the  heritors  had  here)  to 
mse  all  necessary  actions  relative  to  teinds  (see  former  appendix,  pp.  27  and  28),  this 
implied  a  distinct  power  from  the  titular  to  pursue  valuations  and  approljationn. 

"3.  The  minister  pleaded,  that  the  decrees  under  reduction  were  pronounced  in 
absence.  But  (1.)  the  record  mentions  that  counsel  apjieare<l  for  the  rainiHter  at  sundry 
stages  of  the  process.  See,  in  particular,  the  representation  for  the  Rev.  Mr.  F*leming  in 
1806,  pleading  dereliction,  p.  49  of  former  appendix.  (2.)  The  decrees,  even  if  in  almencc, 
voold  not  be  reducible  pott  tantum  temporis,  unless  the  minister  could  show  Home  ffrom 
enor  or  lesion,  which  has  not  been  established  here.  It  rather  api^ears  that,  if  the 
nmuster  were  reponed  in  point  of  form,  decree  of  approbation  would  fall  stiU  to  be  pro- 
noTinced. 
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*^  4.  The  plea  of  the  pursuer  which  would  give  rise  to  most  diliiculty  here,  if  the 
former  decrees  could  be  opened  up,  is  that  of  dereliction.  And  certainly  the  over-pay- 
ments, at  least,  in  the  case  of  Sir  John  Oswald,  are  to  such  amauTity  and  have  been  so 
long  continued,  that  they  would  be  sufficient  to  infer  dereliction  in  any  ordinary  case. 
But  it  is  greatly  doubted  whether  the  specialties  attending  this  case,  and  proved  on  record, 
would  not  be  held  sufficient  to  obviate  the  plea  of  dereliction.  This  plea  proceeds  in 
general,  and,  necessarily,  on  a  presumption,  that  an  heritor,  in  making  over-payments, 
knew  of  the  sub-valuation,  and  intended  to  abandon  it.  But  the  contrary  is  presumable 
here,  as  it  is  proved  by  the  record  of  the  former  process  (see  former  appendix,  pp.  38,  39), 
that,  during  the  greater  part  of  the  time  when  Sir  John  Oswald's  predecessors  were 
uiaking  the  over-payments,  they  were  ignorant  of  tfie  aub-vcUiuUion, — the  only  copy  of  it 
extant  having  l>een  found  in  the  mass  of  old  records  contained  in  the  packages  in  the 
Laigh  Parliament- House,  where  they  lay  for  more  than  a  century  prior  to  the  raising  the 
process  of  approbation.  It  would  therefore  be  rather  hard,  and  contrary  to  the  soundest 
principles  of  law  and  equity  applicable  to  such  a  question,  to  hold  an  heritor  as  derelin- 
quishing  a  sub-valuation  whic?i  it  is  proved  he  did  not  know  of.  At  the  same  time,  the 
over-payments,  so  far  as  they  go,  having  been  continued  down  to  the  present  time,  must 
be  eifectual  to  the  minister ; — and  this  is  found  by  the  interlocutor  now  pronounced. 

"  5.  The  identity  of  the  defenders'  lands,  and  of  those  in  the  sub-valuation,  appear  to 
be  as  clearly  proved  as  can  be  required  in  matters  of  this  sort.  In  most  instances,  the 
names  of  the  subjects  are  still  preserved  ;  and  any  reference  to  the  title-deeds  seems  to 
be  in  favour  of  the  defenders.  It  is  not  said  where  [284]  the  subjects  contained  in  the 
sub-valuation  lie,  or  to  whom  they  belong,  if  they  are  not  the  same  as  those  condescended 
on  by  the  defenders." 

The  minister  reclaimed,  when  the  Court  appointed  the  parties,  before  answer, 

"  to  prepare  minutes  of  precedents  in  the  Court  of  Session,  and  also  in  the  Court  of 
Teinds,  of  decreets  of  proving  the  tenor  of  valuations  of  teinds  by  the  sub-commissione» 
of  presbyteries,  to  be  lodged  with  the  clerk  by  the  first  box-day  in  the  ensuing  vaca- 
tion," <fec. 

On  a  search  of  precedents,  it  appeared  from  the  defenders'  minute,  that  the  record  of 
the  Court  of  Session  exhibited  no  example  of  such  a  proving ;  that  the  Teind  Court 
exercised  its  jurisdiction,  not  only  in  cases  where  the  documents  of  which  the  tenor  was 
to  be  proven  purported  to  be  decrees  of  valuation,  or  decrees  of  approbation  of  sub-valua- 
tions, but  also  where,  as  in  the  present  case,  they  were  simply  entitled  "  reports  of  the 
sub-commissioners  of  presbyteries."  The  defenders  further  averred,  that  this  jurisdiction 
of  the  Teind  Court  extended  to  all  questions  of  proving  the  tenor  relative  to  the  teind 
records,  whatever  the  casue  amissionis  of  the  last  document  might  be,  and  was  not  limited, 
as  the  minister  contended,  exclusively  to  those  cases  where  the  only  casus  libelled  and 
proved  was  the  great  fire  of  the  year  1700 ;  and  he  cited  the  following  cases : — Countess 
of  Eothes  and  others  v,  the  Officers  of  State,  3l8t  January  1787.  Spottiswoode  of  that 
Ilk  v.  Home  of  Bassindean,  24th  November  1790.  Robertson  of  Ladykirk  v.  Earl  of 
Home,  4th  July  1792.  Earl  of  Rosslyn  v.  Earl  of  Strathmore's  Trustees,  24th  November 
1829.  Earl  of  Haddington  v.  Balfour  and  others,  14th  December  1830.  (Shaw's  Teind 
Cases,  p.  242.)  Alexander  of  Powis  and  Dundas  of  Manner  v.  the  Minister  of  Logic 
and  others,  3d  March  1832.  Dundas  of  Blair  v,  the  Minister  of  Logic  and  others,  2l8t 
June  1836.     Stocks  r.  Earl  of  Strathmore's  Trustees. 

At  advising. 

Lord  Gillies  declined,  as  trustee  for  Ferguson  of  Raith,  one  of  the  defenders. 

Lord  Maekenzie, — I  do  not  thiidc  it  was  incompetent  to  have  brought  a  proving  in 
the  Teind  Court,  and  I  am  not  for  listening  to  the  objection. 

Lord  President. — I  think  it  is  competent;  and  I  remember  some  time  ago  being 
struck  with  the  idea,  in  another  case  in  the  Court  of  Sessio;i,  that  the  case  ought  to  have 
been  brought  in  the  Teind  Court ;  and  Mr.  Reid  (Teind  Clerk)  may  recollect  that  I 
asked  him  if  it  was  not  usual  and  competent  to  do  so,  and  he  said  that  such  was  the  case. 

Lord  Mackenzie. — ^There  is  some  difficulty  in  the  case,  I  allow ;  but  it  appears  to  me 
that  the  action  was  competently  brought  in  the  Teind  Court.  There  are  examples  of 
such  jurisdiction  having  been  exercised  by  that  Court,  both  before  and  after  the  Judicature 
Act,  and  it  would  be  too  strong  a  step  to  oyerrule  them  now.  Indeed,  this  extract  itself 
proves  that  the  Court  did  so  in  this  very  case. 
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Lord  FuUertmi  concurred. 

Lord  Maekewsie. — As  to  the  objection  that  these  parties  are  only  lessees, — they  were 
troly  trustees  and  representatives  for  the  behoof  of  others  qiM  heritors ;  that  is  distinctly 
set  forth.  I  might  have  had  doubts  whether  they,  as  lessees  only,  could  have  brought 
a  valuation  and  approbation ;  but  I  do  not  think  that  they  are  not  entitled  to  bring  a 
proving  of  the  tenor. 

The  other  Judges  concurred. 

Dean  of  FcuuUy. — ^The  other  point  is,  whether  the  decree  was  inforo. 
Lord  President, — I  have  no  doubt  of  that ;  for  suppose  a  Lord  Ordinary  interpone 
his  authority,  as  I  believe  the  practice  still  is,  to  a  note  by  counsel,  requesting  his  Lord- 
ship to  waken  a  process,  and  it  is  wakened  of  consent,  could  it  be  said  that  the  wakening 
must  go  for  nothing,  if  after  thirty  years  the  minute  is  not  be  founds  while  there  is  no 
evidence  of  the  wakening  by  an  authentic  interlocutor  of  Court  ?  I  think  this  is  incom- 
petent. The  mere  loss  of  the  warrant  is  of  the  less  consequence,  as,  from  the  lapse  of 
time,  it  is  not  necessary  to  produce  it. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  It  cannot  be  so  regarded  as  a  decree 
in  absence,  for  the  Officers  of  State  appeared  as  well  as  the  other  parties ;  and  they  do 
not  now  appear  to  say  so.  That  being  so,  it  must  be  held  to  be  a  decree  in  forOy — the 
minister  having  attended  to  take  the  chance  of  obtaining  a  decree  in  his  favour.  That 
he  appeared,  is  proved  by  the  minute ;  and  I  consider  that  the  former  practice  of  the 
Court  signing  such  minutes,  is  more  correct  than  the  present,  where  the  minute  is 
sgned  by  the  counsel  and  not  by  the  Court ;  so  that  the  Court  know  little  or  nothing  of 
the  matter. 

Lord  Ftdlerton. — I  agree  with  your  Lordships ;  and  I  cannot  hold  that  the  minister 
was  not  present.  Some  authorities  have  been  referred  to  as  to  what  is  a  proper  decree 
inforoy  as  by  lodging  peremptory  defences ;  but  they  are  not  applicable  to  actions  of  this 
sort,  where  there  are  no  petitory  conclusions.  Then,  if  a  party  appear  and  do  not  object 
to  the  process,  but  watch  over  his  interest  to  the  issue,  I  should  say  that  that  make«  it 
a  decree  inforo.  There  was,  besides,  appearance  for  the  other  ministers,  so  that  the 
procefls  was  looked  after  during  its  courses 

The  Court  accordingly  adhered. 

Authorities  for  Minister. — (L)  That  the  decree  of  proving  was  not  pn)tpcted  by  the 
long  prescription,  if  improperly  brought  in  the  Teind  Court,  or  as  being  pursued  in  respect 
of  a  temporary  lease  merely  :  Ersk.  III.,  7,  9  ;  Ainslie  v.  Watson,  25th  July  1738  ;  Die. 
10,736.  Agnew  t;.  Earl  Stair,  31st  July  1822,  House  of  Lords,  Shaw's  Appeal  Cases, 
Vol.  I.,  p.  333.  Stewart,  Uth  May  1823 ;  Fac.  Coll.  Stair,  IV.,  4626  ;  Bankton,  IV., 
36,  part  1,  2,  3,  4,  Vol.  IL,  pp.  675-6.  Sawers  v.  Dunbar,  26th  July  1637 ;  M.  p. 
10,719.  (2.)  That  tacksmen  were  not  entitled  so  to  insist :  Hesleside,  8th  March  1639  ; 
Br.  Sup.,  Vol.  IIL,  p.  240.  Colquhoun  v.  Ferguson,  15th  June  1802;  M.  15,775. 
Giilan,  2d  December  1823;  Shaw's  Teind  Cases,  No.  23,  p.  64,— Affirmed  House  of 
Lnrds,  7th  June  1825 ;  1  Wilson  and  Shaw,  295.  That  it  was  competent  to  open  it  up 
as  in  absence  of  the  pursuer:  Millie  v.  Millie,  27th  Nov.  1801;  Fac.  Coll,  and  Mor. 
12,176.  Clark  v.  Newmarch,  17th  Nov.  1825;  4  Shaw,  p.  482,  &c.  Kinnoul,  21st 
May  1823;  Shaw's  Teind  Cases,  p.  54;  and  Anderson,  17th  June  1828,— Do.  p.  166, 
as  to  decrees  in  absence  generally.  Earl  of  Kinnoul  v.  Macdonald,  2l8t  May  1823. 
Giilan  v.  Duke  of  Gordon,  2d  December  1823.  And  without  i>aying  expenses :  Carruthers, 
WhNov.  1828;  Shaw,-VIL,  p.  38.  Cameron,  7th  July  1835;  Shaw,  XIIL,  p.  1047. 
Dutch,  26th  Nov.  1835 ;  Shaw,  XIV.,  p.  68. 

AtUhorUies  for  Defenders.— CormeU,  Vol.  I.,  p.  239,  1st  Ed.  Earl  of  Kinnoull  v. 
Macdonald,  June  7, 1826 ;  Shaw's  Teinds.  Edmonstone,  18th  Feb.  1807  ;  Ivory's  Ersk., 
n.,  10,  34.     Ross  V.  Officers  of  State,  Feb.  24,  1829 ;  Shaw. 
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Charles  Murray  Barstow  (Colonel  M*Nbil's  Trustee),  Petitioner. — Dean  of 

Faculty  {Hope),  Anderson. 

James  Menzibs,  Eespondent. — Robertson,  McNeill,  Maidmeivt. 

Inhibition — Reccd  of — Caution — Trustee, — Circumstances  in  which  the  Court  recalled 
inhibition  that  had  been  used  on  the  dependence  of  an  action  against  a  truntee  on  a 
sequestrated  estate,  for  implement  of  the  sale  of  a  landed  property  belonging  to  the 
bankrupt,  and  for  damages  (the  inhibition  l)eing  against  the  trustee,  both  as  such  and 
as  an  individual),  "  if  the  respondent  shall  not  find  caution  for  the  damage  resulting 
from  the  use  of  the  inhibition  within  fourteen  days." 

The  petitioner  was  appointed  trustee  on  the  sequestrated  estate  of  Colonel  Roderick 
M*Neil  of  Barra.  The  lands  of  Barra  were  burdened  with  heritable  debts  to  more  than 
their  full  value ;  and  the  petitioner  having  made  an  arrangement  with  the  |)OBtponed 
creditors,  on  6th  March  1839  exposed  the  lands  to  sale  under  the  provisions  of  the 
Bankrupt  Act.     The  articles  of  roup  provided,  int^r  aliOy  in  article  four : 

"  The  highest  and  last  offerer  for  any  of  the  said  lots  shall  be  obliged,  Ijefore  Uie 
minute  preferring  him  to  the  purchase  is  signed,  to  make  a  (payment  to  the  exposer  of  a 
deposit  of  L.  100  for  the  first  lot,  and  L.5  for  the  second  lot;  and  which  deposits  shall 
be  forfeited  to  the  exposer  in  the  event  of  the  purchaser  failing  to  find  security  in 
manner  hereinafter  mentioned,  or  shall  be  received  in  j)art  payment  of  the  prices  so 
offered  by  the  said  purchaser,  in  the  event  of  such  security  being  found,  and  the  bond 
for  the  price  duly  paid ;  and  farther,  the  highest  and  last  offerer  for  any  or  both  of  the 
said  lots,  shall  be  obliged,  within  fourteen  days  after  the  said  day  of  roup,  to  grant  bond 
for  the  price  offered  by  him,  with  a  sufficient  cautioner  or  other  security  to  the  satisfac- 
tion of  the  exposer,  payable  at  the  term  above  specified,  with  a  fifth  part  more  thereof 
of  penalty  in  case  of  failure,  and  interest  above  specified." 

[312]  The  fifth  article  declared : 

"  In  case  the  person  or  persons  preferred  to  the  purchase  shall  fail  to  grant  security 
as  aforesaid,  he  or  they  shall  not  only  forfeit  his  or  their  interest  in  the  said  purchase, 
but  shall  be  liable  to  the  exposer  in  one-fifth  part  of  the  price  offered  by  him  or  them 
respectively,  in  name  of  damages ;  and  it  shall  be  optional  to  the  said  C.  M.  Barstow  to 
hold  the  said  lots  himself,  or  of  new  to  expose  the  same  to  sale,  or  declare  the  same  to 
belong  to  the  immediately  preceding  offerer." 

At  the  sale  several  offers  were  made,  and  the  respondent  having  made  the  highest 
offer,  viz.,  of  L.  42, 050,  was  declared  the  purchaser.  He  paid  the  deposit  of  L.1()0  on 
the  following  day,  and  named  Mr.  Graham  of  Murphie  as  the  cautioner  imder  the 
articles  of  roup.  The  petitioner  having  been  dissatisfied  with  the  sufficiency  of  Mr. 
Graham,  a  correspondence  on  the  subject  took  place  between  the  parties,  and  on  the 
termination  of  the  fourteen  days,  no  other  security  having  been  tendered,  the  petitioner 
intimated  to  the  respondent  that  he  had  forfeited  his  interest  in  the  purchase,  and  also 
his  deposit  of  L.100,  and  he  then  devolved  the  purchase  on  the  next  offerer.  In  con- 
sequence, however,  of  objections  by  the  other  offerers,  the  lands  were  not  taken  by  them, 
but  remained  vested  in  the  petitioner. 

The  respondent  then  brought  an  action  against  the  petitioner,  concluding  for 
implement  of  the  sale  by  him  as  trustee,  and  for  L.8000  of  damages  as  incurred  by  the 
non-implement,  against  him,  both  as  trustee  euid  individually.  Upon  the  dependence  of 
this  action,  the  respondent  raised  and  executed  letters  of  inhibition  against  the 
petitioner,  both  as  trustee  and  as  an  individual.  The  present  petition  was  presented  for 
the  recal  of  the  inhibition  without  caution,  as  nimious  and  oppressive,  on  the  groimds 
that  the  respondent  was  a  person  without  any  ostensible  means, — having  been,  at  the 
time  he  made  the  offer  for  Barra,  writing  clerk  to  the  late  Mr.  J.  J.  Eraser,  W.S.,  and 
under  personal  diligence  for  the  non-payment  of  several  trifling  sums ;  that  when  this 
was  ascertained  by  the  petitioner  after  the  sale,  and  that  the  res|K)ndent  was  thereby 
very  unlikely  to  become  the  bona  fide  purchaser  of  the  estate,  and  able  to  pay  the  price, 
the  petitioner  was  led  to  make  particular  inquiries  into  the  security  offered ;  and  that  as 
this  was  by  no  means  satisfactory,  while  the  articles  of  roup  required  it  to  be  "  to  the 
satisfaction  of  the  exposer,"  he  was  entitled,  on  the  expiry  of  the  fourteen  days,  to 
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(leTolve  the  purchase  on  the  next  offerer ;  that  the  petitioner  had,  howeyer,  after  the 
action  for  implement  was  raised,  in  which  the  respondent  expressed  his  readiness  to  pay 
the  price,  intimated  to  him  that  a  disjxj^ition  woidd  he  grantetl  in  his  favour  on 
consignation  of  the  money  under  the  authority  of  the  Court,  hut  this  had  not  heeu 
acceded  to :  and  that  the  inhibition  was  calculateil  to  occasion  great  injury  to  the  estate, 
— ^the  petitioner  being  obhged  in  the  meantime  to  withdraw  Barra  from  the  market. 

In  his  answers,  the  respondent  admitted  that  he  had  not  funds  to  fiay  the  price  of 
Baria,  but  had  purchased  it  on  s})eculation,  in  the  view,  however,  of  afterwards  dis|K)8ing 
of  it  to  other  parties,  and  thereby  reaHsing  a  handsome  proht :  He  stated  that  he  had 
entered  into  a  transaction  of  that  nature,  which  had  l)een  frustrated  by  the  )>etitioner 
refusing  to  implement  the  sale ;  that  the  caution  ofl'ered  by  liim  was  amply  suHicient, 
and  that  tlie  words,  ''  to  the  satisfaction  of  the  ex|)oser,"  did  not  apply  to  the  caution, 
bat  to  the  other  security  that  might  be  ofTereil ;  but  at  any  rate,  as  there  was  a  relevant 
action  depending  in  Court,  he  pleaded  that  an  inhibition  therein  could  not  be  recalled 
without  caution;  M*Leary  r.  Rose,  8th  July  1826;  Gordon  v,  Duncan,  March  1827; 
Eliott's  Trustees  v.  Cleghom,  4th  July  1833 ;  and  Tytler  v.  Ker,  March  1838,  not 
reported, — ^in  all  which  cases  the  Court  refusetl  to  consider  tlie  prol)able  chance  of 
success  of  the  party  raising  the  action  in  a  prejudicial  question  as  to  the  recal  of 
inhibition  therein.  The  respondent  therefore  prayed  that  tlie  petition  should  be  dis- 
missed, as  having  been  offered  without  caution. 

The  Court  were  of  opinion  that  as  there  was  a  depending  action  in  Court,  which 
they  were  not  at  that  stage  to  prejudicate,  the  inhibition  could  not  be  recalled  without 
some  caution ;  but  the  Dean  of  Faculty  having  moved  that  the  Court  should  sustain  the 
course  adopted  against  Mrs.  Fullerton  (in  the  Bargany  case),  the  Court  accorduigly 
recalled  the  inhibition,  if  the  respondent  should  not  find  caution  for  the  damage  resulting 
horn  its  use  within  fourteen  days. 

[S.C.  2D.  611.] 
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WiLUAM  Adam  and  Son,  Advocatore. — Dean  of  FactUty  (Hope),  Maitland. 

Thomas  Scott,  Respondent. — Robertson, 

Beeompense — Mora — Damage. — Circumstances  in  which  the  contractor  for  building  a 
dry-house,  held  precluded  from  making  a  claim  for  rebuilding  jwirt  of  a  wall  which  had 
been  injured  by  an  overflow  of  the  employer's  mill-dam,  in  respect  that  he  had  allowed 
the  whole  work  to  be  measured,  and  received  payment  therefor,  as  well  as  for  two 
accounts  for  extra  work,  without  including  tlie  rebuilding  therein,  or  in  the  measure- 
ment, or  making  a  demand  for  it  for  three  months  after  the  settlement. 

In  May  1836,  the  respondent  agreed  with  the  advocators  to  execute  for  them  the 
nmson  and  brick  work  of  certain  buildings  at  MiUlmnk,  and  among  others,  of  a  dry-house 
at  a  certain  rate  per  rood,  to  be  ascertained  by  measurement  when  the  work  was 
finished.  A  measurement  was  accordingly  made  by  a  Mr.  James  Douglas,  the  sum  brought 
out  by  which  amounted  to  L.395,  128.  T^d.  This  sum,  along  with  L.40,  Ss.  Id.  and 
L.20,  4s.  2d.,  being  the  amount  of  two  accounts  for  extra  work  and  jobbings  suV)- 
Bequently  rendered,  was  paid  to  the  respondent,  who  granted  a  receipt  ])earing  to  be  a 
diflcharge  in  full  of  all  demands,  up  to  31st  December  1836.  The  receipt  was  not, 
however,  written  on  the  stamp  applicable  to  such  discharge,  but  on  a  common  receipt 
stamp  for  a  sum  below  L.500. 

Thereafter  the  respondent  raised  an  action  before  the  Sheriff  of  Lanarkshire  for  the 
^m  of  L.22,  19s.  6d.,  as  due  for  work  executed  on  the  advocators*  dry-house,  and  not 
included  in  Douglas's  measurement,  or  in  the  two  separate  accounts  previously  given  in. 
The  following  interlocutors  were  pronounced  by  the  Sherifi*,  from  which  the  grounds  of 
the  claim  and  defence  will  appear  : 

"Glasgow,  I3th  June  1838. — Having  considered  the  interlocutor  appealed  from, 
and  reviewed  the  process,  finds  that  the  receipt  founded  on  by  the  defenders  corresponds 
to  the  sum  truly  paid,  being  L.426,  and  is  a  good  receipt  to  that  extent,  but  cannot  be 
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foiinded  on  as  a  receipt  in  full  of  all  demands,  in  respect  it  is  not  upon  a  10s.  stamp : 
Finds  that  the  payment  of  L.426  is  admitted  in  the  replies,  and  that  it  is  a  good 
discharge  of  aU  the  articles  in  the  accompt  therein  mentioned  ;  but  tliat  the  said  sum 
cannot  be  held  as  a  discharge  of  the  special  articles  charged  in  the  libel,  as  they  do  not 
appear  in  the  account,  No.  6 — 1,  rendered  in  regartl  to  it :  Finds  that  the  circumstance 
of  the  pursuer  having  made  such  a  settlement,  as  is  vouched  by  the  account.  No.  6 — 1, 
even  without  the  receipt,  without  having  charged  the  articles  sued  for  in  it  at  a  time 
when  the  additional  articles  now  pursued  for  were  also  due,  is  a  very  strong  presumption 
against  the  validity  and  justice  of  his  present  claim,  but  it  is  not  per  se  decisive  :  Finds 
that  the  pursuer  positively  alleges  that  the  work,  payment  of  which  is  sued  for,  was 
done  in  consequence  of  damage  arising  for  which  the  defenders  were  responsible,  which 
the  defenders  deny  :  Therefore  allows  the  parties  a  proof  of  their  respective  allegations 
on  record  on  these  points,  and  to  each  a  conjunct  probation :  Grants  diligence,  at  the 
instance  of  both,  against  havers  and  witnesses,  and  commission  to  the  depute-clerk  tu 
take  the  proof, — the  proof  for  the  pursuer  to  be  concluded  within  three  weeks  from  this 
date,  and  that  for  tlie  defenders  within  three  weeks  thereafter,  both  under  certification, 
and  alters  the  interlocutor  submitted  to  review  accordingly,  and  makes  avizandum 
[317]  to  the  Sheriff-substitute  with  the  proof  now  allowed,  when  led,  and  to  proceed 
farther  in  the  cause  as  may  be  just.  (Signed)         "A.  Alisok." 

(Aft^r  the  proof  had  been  accordingly  taken), 

"  Glasgow,  6/^  February  1839. — Having  considered  the  interlocutor  appealed  from, 
and  reviewed  the  process,  finds  that  there  is  no  evidence  here  to  instruct  the  defenders' 
allegation,  that  the  fall  of  the  wall  in  question  was  owing  to  the  bad  materials  employed 
by  the  pursuer,  while,  on  the  other  hand,  it  is  proved  by  several  witnesses  that  the 
materials  used  were  of  a  proper  description,  the  foundation  stones  of  sufiicient  size,  and 
the  walls  constructed  in  a  workman-like  manner :  Finds  that  the  fact  of  the  wall  having 
given  way  on  the  opposite  side  from  that  on  which  the  water  from  the  defenders'  dam 
came  down  upon  it,  is  in  no  ways  inconsistent  with  the  evidence  led,  as  to  the  damage 
in  question  having  been  caused  by  the  overflow  of  the  defenders'  dam,  in  respect  it  is 
proved  that,  in  the  inside  of  the  house,  the  water  stood  from  18  inches  to  2  feet  in 
depth  over  the  whole  extent,  which  was  amply  sufficient  to  occasion  the  mischief :  Finds 
that,  as  the  weight  of  the  water  thus  came  to  rest  against  the  lower  side  to  which  the 
water  ultimately  penetrated,  it  is  quite  consistent  with  probability,  that  the  wall  most 
affected  by  it  was  the  wall  farthest  from  the  side  at  which  it  first  arrived :  Finds  it  distinctly 
proved  that  the  water  came  down  from  the  defenders'  dam,  and  that  it  was  the  cause  of 
the  mischief  which  ensued :  Finds  that  the  fact  of  the  pursuer  having  declined  to  keep 
any  regular  account  of  the  workmen  employed  in  repairing  the  mischief,  and  having 
received  fuU  payment  of  his  other  claims,  is  not  inconsistent  with  the  claim  now  ad- 
vanced, seeing  it  was  one  of  a  different  character  and  origin,  and  as  to  which  he  appears 
to  have  trusted  to  the  liberality  or  sense  of  equity  of  the  defender,  Mr.  Adam  :  Finds 
that  the  pursuer's  account  appears  to  be  somewhat  overcharged,  and,  as  usual  in  all  such 
cases,  he  seems  to  have  made  the  most  of  it  when  he  resorted  to  an  action  at  law: 
Therefore  alters  the  interlocutor  complained  of,  modifies  the  pursuer's  account  in  all  to 
L.20  sterling,  for  which,  along  with  interest  at  the  rate  of  four  per  cent,  from  the  date 
of  citation,  decerns  against  the  defenders :  Finds  the  pursuer  entitled  to  expenses 
of  process,  of  which  allows  an  account  to  be  given  in  and  taxed  by  the  auditor,  and 
decerns." 

Adam  and  Son  then  advocated. 

"5/^  July  1839. — The  Lord  Ordinary  having  heard  the  counsel  for  the  parties  and 
considered  the  process,  advocates  the  cause,  recals  the  interlocutors  of  the  Sheriff 
complained  of  :  Finds  that,  under  the  original  action,  the  defenders  are  indebted  to  the 
pursuer,  Thomas  Scott,  in  the  sum  of  L.20  sterling,  besides  the  sum  of  L.23  sterling  of 
expenses  in  the  Inferior  Court,  and  decerns  therefor :  Finds  the  defenders,  William 
Adam  and  Son,  further  liable  in  expenses  in  this  Court ;  appoints  an  account  thereof  to 
be  given  in,  and  when  lodged,  remits  the  same  to  the  auditor  to  tax  and  to  report. 

"  Note. — ^The  Lord  Ordinary  agrees  with  the  Sheriff  in  the  result,  and  in  the  substance 
of  his  reasons,  but  he  recals  his  interlocutors,  because  they  contain  findings  that  are 
unnecessary  and  questionable.  As  to  the  merits  of  the  case,  the  Lord  Ordinary  thinks, 
laf,  That  the  rebuilding  of  the  wall  is  certain ;  2d,  That  this  was  rendered  necessary  by 
the  flood  from  the  advocators'  dam ;  3c?,  That  all  the  employment  to  rebuild  that  was 
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necessary  was  implied  in  the  fact  of  the  work  being  made  necessary,  and  this  by  the  act 
of  the  original  employers,  and  that  it  was  performed  openly,  un<ler  their  eye,  without 
interruption  or  any  exp^nation  that  it  was  not  to  be  paid  for ;  4M,  That  this  extra 
work  was  not  included  imder,  and  consequently  was  not  paid  for  by,  the  settlement  of 
10th  January  1837.  That  though  it  be  probable  that  the  contractor  trusted  a  good  deal 
to  the  equity  or  reasonableness  of  the  employers,  there  is  no  groimd  for  believing  that 
this  claim  was  ever  meant  or  understood  to  be  abandoned,  or  that  it  was  never  to  be 
performed." 

The  advocators  reclaimed : 

Ijord  Jugtice-Clerk. — I  lament  that  for  so  small  a  sum  there  should  have  Ijeen  so 

much    litigation.     I  have  read  the  proof  from  beginning  to  end,   and   am  ))erfectly 

satisfied  that,  on  a  fair  consideration  of  it,  the  origin  of  the  injury  to  this  wall  was  from 

the  overflowing  of  the  dam.     Something  therefore  required  to  be  done  for  the  building, 

and  an  opportunity  was  given  to  this  person  validly  to  insist  for  the  exi)en8e  of  that 

operation.     But  my  difficulty  is,  that  he  did  not  take  the  proper  course  a  workman 

should  have  followed  in  the  circumstances.     He  should  have  called  the  attention  of  his 

employers  to  it,  and  required  their  sanction  to  the  rebuilding ;  and  if  this  had  been  done, 

he  would  have  been  entitled  to  demand  the  whole  expense  of  it,  as  ascertained  by  the 

measurement  of  Douglas,  who  had  been  appointed  to  measure  with  the  approbation  of 

both  parties.     But  it  appears  from  his  evidence  and  MTherson's,  taken  together,  that 

when  the  measurement  was  going  on  in  the  presence  of  the  parties,  observations  are 

made  as  to  this  matter,  and  that  Douglas  is  desired  not  to  notice  it  in  his  measurement. 

Combining  this  with  the  settlement,  which,  though  not  a  complete  bar  to  the  claim,  is  a 

material  circumstance  of  evidence  against  it, — how  is  it  possible  to  act  in  the  face  of  the 

evident  intention  of  this  party  at  that  time  not  to  insist  in  this  demand  ?     I  caiuiot 

judicially  go  on  such  loose  grounds  as  giving  a  slump  sum  on  a  quantum  meruit ; — 

either  the  whole  account  is  due,  or  not.     1  would  therefore  alter,  and  find  that  the 

respondent  has  precluded  himself  from  making  this  demand;  but  I  would  not  find 

expenses  against  him. 

hard  Meadowhank, — I  am  of  the  same  opinion  on  the  merits.  The  claim  should 
have  been  brought  forward  at  the  time  of  the  measurement,  if  it  was  to  be  insisted  in. 
The  fact  of  the  rebuilding,  and  of  its  alleged  cause,  were  mentioned  to  Douglas,  but  he 
was  desired  not  to  notice  it ;  and  this  leads  to  the  inference  that  the  respondent  con- 
sidered that  he  had  not  a  legal  claim  against  his  employers,  but  left  it  to  their  discretion. 
I  am  not  clear  that  there  were  not  concurring  causes  of  this  accident,  for  some  of  which 
the  contractor  was  liable,  and  for  others  the  employer  would  have  been,  if  the  claim  had 
been  made  tempesiivh,  I  think,  therefore,  that  in  this  way  he  has  precluded  himself 
from  making  it,  as  well  as  by  taking  payment  of  his  account,  and  not  stating  this  further 
claim  till  after  three  months.  Then  there  is  no  proof  whatever  of  the  extent  of  the 
expense  to  which  this  party  was  put ;  and  I  have  no  notion  of  slumping  his  damage 
in  the  way  that  has  been  done.  I  am  therefore  for  altering,  though  I  am  not  so  clear 
as  to  not  giving  expenses.  Where  an  unfounded  claim  has  been  brought,  some  expenses 
should  be  given. 

Ldjrd  Medtpyn. — I  agree  with  both  your  Lordships,  principally  on  this  ground,  that 
the  claim  was  not  included  in  the  measurement,  nor  in  the  accounts  for  extra  work  given 
in.  It  was  left  to  Adam  and  Son's  discretion.  I  am  not  bound  to  determine  the  cause 
of  the  injury,  but  the  party  was  bound  to  have  given  notice  of  the  claim  before  taking 
down  the  wall,  and  also  to  have  kept  an  accurate  account  of  the  work  done,  and  the  time. 
The  claim  was  clearly  an  afterthought.  Then  there  should  be  some  expenses  at  all 
events,  as  this  is  an  unfounded  claim. 

The  Ck)urt  accordingly  altered,  and  found  that  it  was  not  proved  that  there  was  any 
understanding  or  intention  on  the  part  of  the  respondent  to  make  this  claim,  and  found 
him  liable  in  expenses,  but  subject  to  very  considerable  modification. 

[S.C.  2  D.  511.] 
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No.  168.       XII.  Jurist  354.     18  Feb.  1840.     Ist  Div.— Lord  Cuninghame. 

Agnes  Keer  or  M'Robert,  Pursuer. — Brodie,  R  Robertson, 

Alkxander  Martin,  Defender. — Dean  of  Faculty  (Hope),  D.  JifNeill,  Neaves. 

Process — Proof — Emdence — Husband  and  Wife — Marriage — Mid-impediment — Legiti- 
mation per  subseguens  matrimonium. — Circumstances  in  which  the  Court  allowed  a 
party,  after  the  opinions  of  the  consulted  Judges  had  been  returned,  to  lodge  extiacU 
from  unauthenticated  copies  of  lectures  of  a  deceased  professor  of  law  in  the  University 
of  Edinburgh,  with  the  view  of  contradicting  a  statement  of  some  of  the  consulted 
Judges,  that  the  opinion  expressed  by  the  lecturer  was  of  a  diftereut  nature  than  what 
had  been  assumed  by  their  Lordships. 

This  case — »which  involved  the  question  whether,  on  the  dissolution  of  an  inter- 
mediate marriage,  illegitimate  offspring,  born  previously,  could  be  legitimated  by  tlie 
subsequent  intermarriage  of  the  parents — had,  on  a  reclaiming  note  against  the  Lord 
Ordinary's  judgment  holding  the  affirmative  side  of  the  question,  been  sent  by  the  First 
Division  of  the  Court  for  the  opinion  of  the  whole  of  the  Judges ;  and  in  the  opinions 
as  returned,  some  of  their  Lordships  stated  that  the  opinion  of  the  late  Baron  Hume  was 
against  the  Lord  Ordinary's  judgment.  When  the  case  wew  put  out  for  ad\dsing,  tiie 
pursuer,  by  a  note  to  the  Lord  President,  offered  to  show  that  this  was  an  incorrect 
assumption,  and  craved  leave  to  put  in  extracts  from  Baron  Hume's  lecturer  of  an 
opposite  nature. 

Lord  Oillies, — This  is  a  very  important  case,  and  he  must  be  a  very  bold  man  indeed, 
I  think,  whose  opinion  will  not  fluctuate  in  regard  to  it.  I  confess  mine  has  done.  So, 
accordingly,  I  would  not  refuse  the  offer,  as  the  case  is  so  much  one  of  authority ;  but 
I  cannot  help  thinking  that  it  will  be  very  difficult  for  the  pursuer  to  prove  what  she 
says. 

Lord  Mackenzie, — The  question  depends  so  entirely  on  authority,  that  I  would 
hesitate  before  excluding  any  light  that  may  be  thrown  on  the  subject ;  and  it  is  said 
that  this  is  now  to  be  done.  At  the  same  time,  I  do  not  see  how  the  pursuer  is  to  effect 
her  object.  Baron  Hume's  opinion  very  likely  fluctuated ;  and  after  all,  the  whole  that 
can  be  got  will  be  some  evidence  of  the  changes.  I  do  not  wish  to  exclude  any 
authority,  as  it  would  be  very  desirable  to  have  it ;  but  it  is  like  an  attempt,  I  must 
confess,  to  go  into  a  proof  of  the  law,  and  I  do  not  very  w^ell  see  how  that  is  to  be  done. 

Lord  Oillies, — I  am  only  afraid  it  may  have  a  very  odd  appearance  in  the  House  of 
Lords,  viz.,  that  we  allowed  a  proof  of  the  law. 

Lord  Ful/erton  concurred. 

Lord  President  concurred,  but  stated  that  it  woidd  be  fruitless ;  and  he  mentioned 
that  he  imderstood  from  one  of  the  consulted  Jutlges,  who  had  an  opportunity  of  know- 
ing exactly  what  opinion  Baron  Hume  expressed  in  his  lectures,  that  it  was  on  the 
negative  side  of  the  question ;  but  it  was  now  impossible  to  found  on  these  lectures,  as 
Baron  Hume  had  made  it  a  condition  of  his  settlement,  that  no  part  of  them  should  be 
published. 

The  Court,  however,  allowed  the  party  to  print  and  box  such  extracts  as  she  con- 
sidered material. 

[S.C.  2  D.  785.] 
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Mrs.  Jkan  Auson  or  Laing  and  Others  (Alison's  Representatives),  Advocators. 

— Dean  of  Faculty  {Hope),  Shaw. 

Alexander  and  William  Smart,  Respondents. — Solicitor-General  {Ivory),  Deas, 

Trust — Agent  and  Client — Relief— -Expenses — FortJicoming, — 1.  A  party  having  indorsed 
a  bill  to  a  law-agent  in  trust,  that  the  diligence  thereon  might  proceed  in  his,  the 
trustee's,  name — Held  liable  in  relief  to  the  trustee  for  expenses  incurred  by  him  in 
successfully  defending  an  action  of  damages  founded  on  alleged  irregularities  in  the 
use  of  the  diligence  in  the  special  circumstances  of  the  case,  and  particularly  in  respect 


of  a  letter  by  the  employer,  that  he  was  bound  for  the  transactions  of  the  trustee,  in 
so  far  as  he  had  acted  legally, — the  interlocutor  assoilzieing  the  trustee  from  the  action 
being  on  the  ground  that  there  was  no  relevancy  in  it.  2.  A  general  clause  in  a 
letter  from  the  employer  to  his  law-agent,  requesting  him  "  to  continue  his  exertions  to 
recover  the  bill  according  to  legal  form  " — Held  sufficient  authority  to  use  arrestments 
and  bring  a  forthcoming  thereon  in  the  Court  of  Session,  without  special  authority  to 
that  effect,  so  as  to  subject  the  employer  in  relief  of  the  expenses  of  the  proceedings. 

This   was  an   advocation   from   the   Sheriif-court  of  Forfarshire,    of  interlocutors 
decerning  against  the  advocators  for  the  balance  of  a  bill  for  L.587,  18s.  9^d.,  dated  8th 
May  1816,  the  pitxieeds  of  which  had  been  recovered  by  the  late  Mr.  Colin  Alison, 
writer  in  Montrose,  for  the  respondents,  but  of  which  only  1^119,   lOs.  3d.  had  been 
paid  over  to  them.     A  record  was  made  up  in  the  Court  of  Session,  from  which  it 
appeared  that  the  bill  in  question  had  been  indorsed  by  the  respondents  to  Mr.  Alison 
in  trust,  in  order  to  recover  the  amount  from  the  accepters ;  that  he  accordingly  raised 
diligence  upon  it,  under  which  Dimcan  George  Forbes,  Esq.   of  Culloden,  one  of  the 
accepters,  had  been  arrested,  but  liberated  on  consigning  the  amoimt  of  the  debt ;  that 
Mr.  Forbes  afterwards  raised  an  action  of  damages  against  Mr.  Alison,  or  Mr.  Lediugham, 
writer  in  Inverness,  whom  Alison  had  instructed  to  execute  the  diligence,  and  against 
the  messenger  who  had  taken  Mr.  Forbes  into  custody,  on  the  ground  of  illegal  and 
oppressive  use  of  the  diligence ;  that  this  action,  after  being  several  years  in  Court,  had 
been  dismissed  in  1824  as  irrelevant,  by  the  Court  adhering  to  an  interlocutor  of  Lord 
Gillies,  Ordinary ;  that  expenses  had  been  awarded  against  Mr.  Forbes,  imder  which 
finding  Mr.  Alison  had  recovered  his  taxed   expenses,  but  these  still  left  a  surplus 
unpaid ;  that  when  the  action  of  damages  was  brought  into  Court,  it  had  been  com- 
municated to  the  respondents,  and  an  obligation  of  relief  requested  from  them^  which 
they  refused  to  sign,  but  at  the  same  time  they  wrote  the  following  letter  to  Mr.  Alison 
on  28th  April  1817  : 

"  We  have  yours  of  this  date.  We  admit  that  we  have  seen  part  of  the  correspondence 
in  the  business  to  recover  payment  of  the  ])ill  due  by  R.  Dempster  and  Culloden,  and 
so  far  as  we  are  able  to  judge  of  sucli  matters,  thought  it  right  and  proper,  but  of 
course  trusted  to  your  better  judgment  as  to  this.  It  was  not  our  i)rovince  to  give  any 
directions  how  to  act,  but  merely  gave  you  authority  to  recover  payment  of  the  bill  in  a 
legal  manlier ;  and  in  so  far  as  you  have  acted  legally,  of  course  we  must  be  bound  for 
your  transactions.  To  this  extent  you  may  view  this  letter  as  an  obligation  of  relief ; 
but  should  you  have  acted  in  any  irregular  or  improper  manner  so  as  to  make  yourself 
liable  in  damages  to  Culloden  (which  we  cannot  for  a  moment  allow  ourselves  to  suppose), 
surely  you  cannot  in  justice  expect  from  us  an  obligation  of  relief  from  the  consequences, 
having  employed  you  as  a  man  of  business.  We  return  you  the  summons  and  Mr. 
Ledingham's  remarks  on  it,  &c.  We  request  you  will  continue  your  exertions  to 
recover  payment  of  the  bill  according  to  legal  form.     And  we  are,"  &c. 

That  previous  to  the  caption  having  been  put  in  execution,  Mr.  Forbes  presented  a 
bill  of  suspension  of  the  charge  on  the  letters  of  homing,  which  was  refused,  with 
^penses;  that  for  these  expenses,  amounting  to  about  L.15,  arrestments  were  used  by 
Mr.  Alison  of  funds  belonging  to  ]Mr.  Forbes,  and  a  forthcoming  afterwards  brought  in 
the  Court  of  Session,  on  which  a  sum  of  L.58  of  expenses  had  been  incurred  in  conse- 
quence of  certain  preliminary  pleas  urged  by  Mr.  Forbes ;  that  in  reference  to  this 
process,  the  respondents,  on  30th  June  1821,  wrote  as  follows  to  Mr.  Alison : 

"  Sir, — We  return  you  the  petition  of  Mr.  Forbes  of  CuUoden's  trustees,  and  your 
answer  to  it,  in  a  process  you  have  raised  against  them  for  the  trifling  siun  of  L.14,  but 
never  having  been  consulted,  nor  even  heard  a  word  of  such  a  case  till  you  handed  us 
these  papers  the  other  day,  it  cannot  be  understood  that  we  are  in  the  smallest 
interested  in  the  matter,  and  most  positively  disclaim  being  in  the  least  affected  by  it, 
for  we  never  would  have  allowed  a  process  to  be  raised  in  the  Court  of  Session  for  such 
a  trifle.     We  aie^"  &c. ; 

and  that  in  consequence  of  this  communication  the  prosecution  of  that  action  had  been 
stopped. 

In  these  circumstances,  the  advocators  maintained — ^that  in   accounting   for  the 
proceeds  of  the  bill,  they  were  entitled  to  deduct,  inter  alia,  the  surplus  expenses  in  the 
action  of  damages  and  the  expenses  of  the  forthcoming. 
S.K.B.  J.  20 
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"ll//i  Djce.nbcr  1839. — The  Lord  Oixliuary  having  heard  the  counsel  for  the 
parties  on  the  closed  record,  productions  and  whole  process,  and  made  avizandum^ 
Advocates  the  cause,  alters  the  interlocutors  of  the  Sheriff  complained  of,  and  finds,  Imo 
That  the  only  accounts  foimded  on  in  defence,  and  as  coimter  claims  on  the  part  of  the 
complainers,  are  those  which  relate  to  the  late  Mr.  Alison's  expenses  in  the  processes  of 
suspension,  forthcoming,  and  damages  with  Forhes  of  Culloden,  his  separate  account  for 
other  business  done  by  him  for  the  firm  or  company  of  the  respondents  not  being 
objected  to,  and  the  amount  thereof,  as  it  shall  be  taxed  by  the  auditor  (as  between 
agent  and  client),  being  admitted  to  be  a  proper  deduction  from  the  sums  claimed  in  the 
original  action  by  the  respondents,  while  the  other  accounts  charged  by  him  against  the 
individual  members  of  the  firm  for  business  done  for  them  severally,  and  as  individuals, 
cannot  be  set  off  against  the  present  claims  of  the  company,  nor  taken  credit  for  in  this 
accounting :  And  with  regard  to  the  disputed  accounts  first  above  mentioned,  finds,  2do, 
That  that  incurred  in  the  process  of  suspension  must  be  sustained,  and  the  amount) 
when  properly  taxed,  put  to  the  credit  of  the  complainers :  Finds,  3^,  That  that 
incurred  in  the  subsequent  process  of  forthcoming  is  also  to  be  sustained,  and  put  to  the 
complainers'  credit  when  so  taxed,  but  only  in  so  far  as  the  same  shall  appear  to  have 
been  incurred  previous  to  the  respondents'  letter  of  30th  June  1821,  which  amounts  to 
a  disclaimer  of  the  proceedings,  and  imports  a  mandate  to  discontinue  the  litigation : 
Finds,  4to,  and  in  respect  to  the  expenses  incurred  in  the  action  of  damages,  that  the 
whole  amount  of  the  said  expenses,  when  taxed  by  the  auditor,  is  to  be  sustained  and 
[378]  taken  credit  for  by  the  complainers  in  this  accounting,  in  respect  that  the  late 
Mr.  Alison  was  only  made  a  party  to  that  action  in  consequence  of  his  being  the 
respondents'  trust-indorsee  to  the  bill,  on  which  diligence  was  accordingly  done  in  his 
name  against  CuUoden,  and  also  in  respect  of  the  respondents'  letter  of  28th  April  1817 : 
And  before  further  answer,  remits  the  whole  accounte  hereby  sustained  to  the  auditor  to 
tax  and  report,  as  between  agent  and  client ;  appoints  the  cause  to  be  enrolled,  that 
parties  may  explain  whether  they  can  agree  to  make  up  a  state  of  the  accounting  in 
conformity  to  the  preceding  findings,  or  whether  it  may  be  necessary  to  remit  to  an 
accountant  for  that  purpose. 

"  Note. — The  respondents  say  that  they  did  not  authorise  the  process  of  forthcoming 
to  be  raised,  and  that  it  was  injudicious  and  improper  in  Mr.  Alison  to  raise  it ;  and  on 
this  ground  they  contend  that  his  account  for  the  expenses  of  that  process  should  be 
disallowed  in  toto.  The  Lord  Ordinary  is  not  however  of  that  opinion.  Mr.  Alison,  as 
the  respondents'  agent  and  trust-indorsee,  had  obtained  decree  for  about  L.15  of  expenses 
against  Culloden  in  the  suspension ;  and  being  aware  that  that  gentleman  was  under 
trust,  and  entitled  to  receive  L.700  a-year  in  quarterly  payments  from  the  trustees,  very 
naturally  laid  an  arrestment  in  their  hands,  and  followed  this  up  by  a  forthcoming — a 
measure  which,  it  is  thought,  he  was  fully  warranted  in  adopting.  The  trustees,  how- 
ever, made  an  obstinate  resistance,  but  the  Lord  Ordinary  repelled  their  defences ;  upon 
which  they  reclaimed  to  the  Inner  House,  when  answers  were  ordered  and  given  in  by 
Mr.  Alison  ;  and  at  this  stage  of  the  proceedings  the  respondents  addressed  to  him  the 
letter  of  30th  June  1821,  in  which  they  complained  of  the  extent  of  the  litigation,  and 
protested  against  its  going  on.  After  that  date,  accordingly,  the  Lord  Ordinary  has 
found  that  they  cannot  be  made  liable.  But  he  thinks  they  are  bound  to  indemnify 
their  law-agent  and  trust-indorsee  for  all  previous  expenses.  They  say  farther,  that  the 
arrestees  contended  that  the  arrestment  was  blundered,  and  that  much  of  the  expense  of 
the  forthcoming  may  be  referred  to  that  professional  blunder  of  Mr.  Alison.  Now, 
though  something  of  the  kind  is  mentioned  in  the  reclaiming  petition  for  the  arrestees, 
it  formed  no  part  of  their  original  defences ;  and  even  on  their  own  statement  in  that 
petition,  the  objection  appears  to  be  quite  frivolous.  But  the  decisive  answer  in  the 
present  case  is,  that  the  respondents  do  not  now  aver  or  offer  to  prove  that  there  was, 
in  point  of  fact,  any  such  blunder  in  the  arrestments,  or  that  Mr.  Alison  was  guilty  of 
any  professional  irregularity. 

"  Upon  the  main  point  on  the  action  of  damages,  the  Lord  Ordinary  takes  it  to  be 
abundantly  clear  that  Mr.  AJison  was  made  a  defender  in  that  process  solely  in  conse- 
quence of  his  being  trust-indorsee  on  the  bill  on  which  ultimate  diligence  was  by  the 
express  desire  of  the  respondents,  his  constituents,  taken  out  and  executed  against 
Culloden,  and  that  he  in  that  capacity  appeared  to  be  the  immediais  emplojfer  of  the 
Liverness  agent  and  messenger,  by  whom  it  was  alleged  that  the  debtor  was  oppressively 
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and  ill^^j  treated.  In  the  printed  minute  given  in  by  the  pursuer  in  that  action,  ten 
long  pages  are  devoted  to  show  that  such  an  employer,  though  directing  nothing  to  be 
done  that  is  illegal,  will  yet  be  answerable  for  any  excess  committed,  without  his 
knowledge  or  warrant,  by  the  persons  he  has  employed.  Mr.  Alison  combats  this 
proposition  in  fact  and  in  law,  and  ultimately  the  action  c^inst  him  is  dismissed,  with 
expenses,  as  utterly  irrelevant^  though,  from  the  pertinacity  of  the  pursuers,  a  great 
mass  of  litigation  had  to  be  gone  through  before  that  result  could  be  obtained.  In  these 
circumstances  it  is  thought  to  be  very  plain  that  his  constituents  are  bound  to  relieve 
him  of  such  parts  of  the  expenses  as  he  has  been  unable  to  recover  from  the  adversary. 
The  respondents  admit  that  they  directed  and  approved  of  the  execution  of  the 
diligence,  and  that  it  was  for  the  purpose  of  having  it  carefully  executed  that  they 
indorsed  the  bill  in  trust  to  their  law-«gent.  If  there  had  been  no  such  indorsement^ 
therefore,  and  if  he  consequently  had  not  employed  the  Inverness  agent  and  messenger, 
they  themselves  must  have  employed  them,  and  the  action  of  damages  would  have  been 
brought  against  them,  and  not  against  Mr.  Alison.  But  acting  as  he  did  all  through, 
merely  as  their  hand  or  organ,  and  on  their  account,  it  seems  necessarily  to  follow  that 
they  most  relieve  him  of  the  expenses  to  which,  as  such  agent  and  trustee,  he  has  been 
subjected  in  the  legal  execution  of  their  orders. 

''But  plain  enough  as  this  would  be  at  common  law,  Mr.  Alison  was  fortunately 

cautious  enough  to  exclude  all  room  for  question,  by  requiring  an  express  guarantee  to 

this  effect  from  the  respondents  before  he  would  undertake  to  defend  the  action  of 

damages.     They  rejected,  however,  and  declined  signing  the  scroll  which  he  forwarded 

to  them  for  this  purpose ;  but  themselves  drew  up  and  delivered  to  him  a  letter  in  the 

following  very  cautious,  but  as  things  have  turned  out,  very  sufficient  terms.     It  is 

dated  28th  April  1817,  and  contains  these  words :  'In  so  far  as  you  have  acted  legaUy, 

'  of  course  we  must  be  bound  for  your  transactions,  and  to  this  extent  you  may  view  this 

'  Utter  as  an  obligation  of  relief.    But  should  you  have  acted  in  any  iiregular  or  improper 

'  manner,  eo  as  to  make  yourself  liable  in  damages  to  OuUoden  (which  we  cannot  for  a 

'  n^oment  suppose),  surely  you  cannot  in  justice  expect  from  us  an  obligation  to  relieve 

*  you  from  the  consequences.'     Now,  not  only  was  Mr.  Alison  not  found  liable  in 

damages  to  Culloden,  either  for  his  own  improper  conduct  or  that  of  his  constituents ; 

but  it  was  found  that  nothing  having  the  colour  of  relevancy  had  been  stated  against 

him,  and  the  action  was  accordingly  dismissed  upon  that  groimd,  with  full  expenses. 

It  is  difficult  therefore  to  imderstand  upon  what  ground  the  respondents  can  now  dispute 

their  obligation  of  relief. 

"  The  respondents  stated  before  the  Lord  Ordinary  that  the  process  was  conducted 
in  an  extravagant  manner,  and  many  improper  charges  included  in  the  account.  But 
the  Lord  Ordinary  thought  these  were  all  matters,  in  the  iirst  instance  at  least,  for  the 
auditor,  the  respondents  being  of  course  entitled  to  be  heard  upon  them  when  his  report 
is  brought  under  consideration." 

The  respondents  reclaimed.  They  contended,  1.  That  the  action  of  damages  being 
founded  on  allegations,  which  though  imtrue,  were  personal  to  Mr.  Alison,  they  could 
not  be  made  liable  in  relief  to  him  for  the  expenses ;  that  an  action  directed  against  a 
law-agent  for  irregularity  in  the  use  of  diligence,  could  not  affect  his  employer,  if  well 
foimded;  and  that,  though  the  allegations  founded  on  should  be  untrue,  that  was  a 
misfortune  of  which  the  agent  himself  had  to  take  the  risk,  in  the  discharge  of  his 
professional  avocations;  and,  2.  that  the  forthcoming  had  never  been  authorised 
by  them. 

At  advising. 

Lord  Medwyn. — ^I  am  inclined  to  concur  with  the  Lord  Ordinary.  The  only 
questions  now  raised  are  as  to  the  forthcoming,  and  the  surplus  expenses  of  the  action 
of  damages.  Now,  Mr.  Alison  stood  as  trustee  for  the  respondents,  who  thought  it 
beneficial,  instead  of  merely  employing  him  as  law-agent,  to  indorse  this  bill  to  him  in 
trust.  He  employed  Ledmgham,  who  again  employed  the  messenger  to  execute  the 
diligence.  The  instructions  given  were  to  take  nothing  but  payment  of  the  debt,  but 
very  unfortunately  the  grounds  of  debt  were  not  sent  to  Inverness.  The  action  of 
damages  was  raised  against  Mr.  Alison,  as  dominus  litis  (it  would  have  been  very 
unnecessary  to  have  called  the  Messrs.  Smart  as  parties  to  it) ;  and  that  action  having 
been  dismissed  as  irrelevant,  with  expenses,  the  question  is,  who  is  to  bear  the  surplus 
expenses  not  recovered  from  the  other  party  ?    The  only  plausible  ground  of  defence  oa 
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"ll/7t  Dxa.nbcr  1839. — The  Lord  Uixluiary  having  heard  the  couiiBei  for  the 
parties  on  the  closed  record,  productions  and  whole  process,  and  made  avizandum — 
Advocates  the  cause,  alters  the  interlocutors  of  the  Sheriff  complained  of,  and  finds,  Imo 
That  the  only  accoimts  founded  on  in  defence,  and  as  counter  claims  on  the  part  of  the 
complainers,  are  those  which  relate  to  the  late  Mr.  Alison's  expenses  in  the  processes  of 
suspension,  forthcoming,  and  damages  with  Forbes  of  Culloden,  his  separate  account  for 
other  business  done  by  him  for  the  firm  or  company  of  the  respondents  not  being 
objected  to,  and  the  amount  thereof,  as  it  shall  be  taxed  by  the  auditor  (as  between 
agent  and  client),  being  admitted  to  be  a  proper  deduction  from  the  sums  claimed  in  the 
original  action  by  the  respondents,  while  the  other  accounts  charged  by  him  against  the 
individual  members  of  the  firm  for  business  done  for  them  severally,  and  as  individuals, 
cannot  be  set  off  against  the  present  claims  of  the  company,  nor  taken  credit  for  in  this 
accounting :  And  with  regard  to  the  disputed  accounts  first  above  mentioned,  finds,  2dOj 
That  that  incurred  in  the  process  of  suspension  must  be  sustained,  and  the  amount, 
when  properly  taxed,  put  to  the  credit  of  the  complainers:  Finds,  SHo,  That  that 
incurred  in  the  subsequent  process  of  forthcoming  ia  also  to  be  sustained,  and  put  to  the 
complainers'  credit  when  so  taxed,  but  only  in  so  far  as  the  same  shall  appear  to  have 
been  incurred  previous  to  the  respondents'  letter  of  30th  June  1821,  which  amounts  to 
a  disclaimer  of  the  proceedings,  and  imports  a  mandate  to  discontinue  the  litigation  : 
Finds,  4to,  and  in  respect  to  the  expenses  incurred  in  the  action  of  damages^  that  the 
whole  amount  of  the  said  expenses,  when  taxed  by  the  auditor,  is  to  be  sustained  and 
[378]  taken  credit  for  by  the  complainers  in  this  accounting,  in  respect  that  the  late 
Mr.  Alison  was  only  made  a  party  to  that  action  in  consequence  of  his  being  the 
respondents'  trust-indorsee  to  the  bill,  on  which  diligence  was  accordingly  done  in  his 
name  against  Culloden,  and  also  in  respect  of  the  respondents'  letter  of  28th  April  1817  : 
And  before  further  answer,  remits  the  whole  accounts  hereby  sustained  to  the  auditor  to 
tax  and  report,  as  between  agent  and  client ;  appoints  the  cause  to  be  enrolled,  that 
parties  may  explain  whether  they  can  agree  to  make  up  a  state  of  the  accounting  in 
conformity  to  the  preceding  findings,  or  whether  it  may  be  necessary  to  remit  to  an 
accountant  for  that  purpose. 

"  Note. — ^The  respondents  say  that  they  did  not  authorise  the  process  of  forthcoming 
to  be  raised,  and  that  it  was  injudicious  and  improper  in  Mr.  Alison  to  raise  it ;  and  on 
this  ground  they  contend  that  his  account  for  the  expenses  of  that  process  should  be 
disallowed  in  toto.  The  Lord  Ordinary  is  not  however  of  that  opinion.  Mr.  Alison,  as 
the  respondents'  agent  and  trust-indorsee,  had  obtained  decree  for  about  L.15  of  expenses 
against  Culloden  in  the  suspension ;  and  being  aware  that  that  gentleman  was  under 
trusty  and  entitled  to  receive  L.700  a-year  in  quarterly  payments  from  the  trustees,  very 
naturally  laid  an  arrestment  in  their  hands,  and  followed  this  up  by  a  forthcoming — a 
measure  which,  it  is  thought,  he  was  fully  warranted  in  adopting.  The  trustees,  how- 
ever, made  an  obstinate  resistance,  but  the  Lord  Ordinary  repelled  their  defences ;  upon 
which  they  reclaimed  to  the  Inner  House,  when  answers  were  ordered  and  given  in  by 
Mr.  Alison ;  and  at  this  stage  of  the  proceedings  the  respondents  addressed  to  him  the 
letter  of  30th  June  1821,  in  which  they  complained  of  the  extent  of  the  litigation,  and 
protested  against  its  going  on.  After  that  date,  accordingly,  the  Lord  Ordinary  has 
found  that  they  cannot  be  made  liable.  But  he  thinks  they  are  bound  to  indemnify 
their  law-agent  and  trust-indorsee  for  all  previous  expenses.  They  say  farther,  that  the 
arrestees  contended  that  the  arrestment  was  blundered,  and  that  much  of  the  expense  of 
the  forthcoming  may  be  referred  to  that  professional  blunder  of  Mr.  Alison.  Now, 
though  something  of  the  kind  is  mentioned  in  the  reclaiming  petition  for  the  arrestees, 
it  formed  no  part  of  their  original  defences ;  and  even  on  their  own  statement  in  that 
petition,  the  objection  appears  to  be  quite  frivolous.  But  the  decisive  answer  in  the 
present  case  is,  that  the  respondents  do  not  now  aver  or  offer  to  prove  that  there  was, 
in  point  of  fact,  any  such  blunder  in  the  arrestments,  or  that  Mr.  Alison  was  guilty  of 
any  professional  irregularity. 

"  Upon  the  main  point  on  the  action  of  damages,  the  Lord  Ordinary  takes  it  to  be 
abundantly  dear  that  Mr.  Alison  was  made  a  defender  in  that  process  solely  in  conse- 
quence of  his  being  trust-indorsee  on  the  bill  on  which  ultimate  diligence  was  by  the 
express  desire  of  the  respondents,  his  constituents,  taken  out  and  executed  against 
Cidloden,  and  that  he  in  that  capacity  appeared  to  be  the  immediate  employer  of  the 
Inverness  agent  and  messenger,  by  whom  it  was  alleged  that  the  debtor  was  oppressively 


and  illegally  treated.  In  the  printed  minute  given  in  by  the  pursuer  in  that  action,  ten 
long  pages  are  devoted  to  show  that  such  an  employer,  though  directing  nothing  to  be 
done  that  is  illegal,  wiU  yet  be  answerable  for  any  excess  committed,  without  his 
knowledge  or  warrant,  by  the  persons  he  has  employed.  Mr.  Alison  combats  this 
proposition  in  fact  and  in  law,  and  ultimately  the  action  against  him  is  dismissed,  with 
expenses,  as  utterly  irrelevanij  though, .  from  the  pertinacity  of  the  pursuers,  a  great 
mass  of  litigation  had  to  be  gone  through  before  that  result  could  be  obtained.  In  these 
circumstances  it  is  thought  to  be  very  plain  that  his  constituents  are  bound  to  relieve 
him  of  such  parte  of  the  expenses  as  he  has  been  unable  to  recover  from  the  adversary. 
The  respondents  admit  that  they  directed  and  approved  of  the  execution  of  the 
diligence,  and  that  it  was  for  the  purpose  of  having  it  carefully  executed  that  they 
indorsed  the  bill  in  trust  to  their  law-agent.  If  there  had  been  no  such  indorsement^ 
therefore,  and  if  he  consequently  had  not  employed  the  Inverness  agent  and  messenger, 
they  themselves  must  have  employed  them,  and  the  action  of  damages  would  have  been 
brought  against  them,  and  not  against  Mr.  Alison.  But  acting  as  he  did  all  through, 
merely  as  their  hand  or  organ,  and  on  their  account,  it  seems  necessarily  to  follow  that 
they  must  relieve  him  of  the  expenses  to  which,  as  such  agent  and  trustee,  he  has  been 
subjected  in  the  l^al  execution  of  their  orders. 

"But  plain  enough  as  this  would  be  at  common  law,  Mr.  Alison  was  fortunately 
cautious  enough  to  exclude  all  room  for  question,  by  requiring  an  express  guarantee  to 
this  effect  from  the  respondents  before  he  would  undertake  to  defend  the  action  of 
damages.  They  rejected,  however,  and  declined  signing  the  scroll  which  he  forwarded 
to  them  for  this  purpose ;  but  themselves  drew  up  and  delivered  to  him  a  letter  in  the 
following  very  cautious,  but  as  things  have  turned  out,  very  sufficient  terms.  It  is 
dated  28th  April  1817,  and  contains  these  words :  'In  so  far  as  you  have  acted  legally, 
'  of  course  we  must  be  bound  for  your  transactions,  and  to  this  extent  you  may  view  this 
'  Idter  a»  an  obligation  of  relief.  But  should  you  have  acted  in  any  iiregidar  or  improper 
'  manner^  so  cu  to  make  yourself  liable  in  damages  to  Oidloden  (which  we  cannot  for  a 

*  n^oment  suppose),  surely  you  cannot  in  justice  expect  from  us  an  obligation  to  relieve 

*  you  from  the  consequences.'  Now,  not  only  was  Mr.  Alison  not  found  liable  in 
damages  to  Culloden,  either  for  his  own  improper  conduct  or  that  of  his  constituents  ; 
but  it  was  found  that  nothing  having  the  colour  of  relevancy  had  been  stated  against 
him,  and  the  action  was  accordingly  dismissed  upon  that  ground,  with  full  expenses. 
It  is  diffictilt  therefore  to  understand  upon  what  ground  the  respondents  can  now  dispute 
their  obligation  of  relief. 

"  The  respondents  stated  before  the  Lord  Ordinary  that  the  process  was  conducted 
in  an  extravagant  manner,  and  many  improper  charges  included  in  the  account.  But 
the  Lord  Ordinary  thought  these  were  all  matters,  in  the  iirst  instance  at  least,  for  the 
auditor,  the  respondents  being  of  course  entitled  to  be  heard  upon  them  when  his  report 
is  brought  under  consideration." 

The  respondents  reclaimed.  They  contended,  1.  That  the  action  of  damages  being 
founded  on  allegations,  which  though  untrue,  were  personal  to  Mr.  Alison,  they  could 
not  be  made  liable  in  relief  to  him  for  the  expenses ;  that  an  action  directed  against  a 
law-agent  for  irregularity  in  the  use  of  diligence,  could  not  affect  his  employer,  if  well 
founded;  and  that,  though  the  allegations  founded  on  should  be  untrue,  that  was  a 
misfortinxe  of  which  the  agent  himself  had  to  take  the  risk,  in  the  discharge  of  his 
professional  avocations;  and,  2.  that  the  forthcoming  had  never  been  authorised 
by  them. 

At  advising, 

Ijord  Medwyn. — ^I  am  inclined  to  concur  with  the  Lord  Ordinary.  The  only 
questions  now  raised  are  as  to  the  forthcoming,  and  the  surplus  expenses  of  the  action 
of  damages.  Now,  Mr.  Alison  stood  as  trustee  for  the  respondents,  who  thought  it 
beneficial,  instead  of  merely  employing  him  as  law-agent,  to  indorse  this  bill  to  him  in 
trust.  He  employed  Ledingham,  who  again  employed  the  messenger  to  execute  the 
diligence.  The  instructions  given  were  to  take  nothing  but  payment  of  the  debt>  but 
very  unfortunately  the  grounds  of  debt  were  not  sent  to  Inverness.  The  action  of 
damages  was  raised  against  Mr.  Alison,  as  dominus  litis  (it  would  have  been  very 
tlnnecessary  to  have  called  the  Messrs.  Smart  as  parties  to  it) ;  and  that  action  having 
been  dismissed  as  irrelevant,  with  expenses,  the  question  is,  who  is  to  bear  the  surplus 
expenses  not  recovered  from  the  other  party  7    The  only  plausible  ground  of  defence  on 


30^  LaIKG,   &c.   v.    smarts.  mJarMlSIA. 

the  part  of  the  respumlents  is,  that  the  letter  of  relief  granted  by  them  was  much  more 
limited  than  the  one  demanded  by  Mr.  Alison.  The  Lord  Ordinary  has,  however, 
found  it  siifiicient,  and  I  rather  concur  with  him.  For  has  it  been  found  that  Mr. 
Alison  had  acted  illegally  ?  Has  it  been  proved  that  there  was  anything  incorrect  in  the 
diligence?  Not  at  all;  for  Lord  Gillies'  interlocutor,  finding  that  the  action  was  not 
relevantly  brought,  was  adhered  to  by  the  Cpurt,  and  the  action  was  dismissed,  with 
expenses.  I  see  no  ground  therefore  why  the  trust-indorsee  should  not  be  indemnified 
of  the  surplus  expenses  incurred  by  him.  As  to  the  forthcoming,  it  does  appear,  that 
till  about  the  date  of  the  letter  in  June  1821,  the  respondents  were  not  aware  of  this 
action  having  been  raised.  But  the  question  is,  whether  [379]  it  is  essentially  necessary 
that,  when  a  bill  is  not  merely  put  into  the  hands  of  an  agent  but  indorsed  to  him  in 
trust,  for  every  step  in  recovering  the  money,  express  instructions  should  be  given  1  But 
referring  to  the  previous  letter  of  April  1817,  in  which  the  respondents  say, — "We 
request  you  will  continue  your  exertions  to  recover  payment  of  the  bill  according  to  legal 
form," — would  it  have  been  right  in  Mr.  Alison,  instead  of  attempting  to  recover  the 
expenses  of  the  suspension  from  the  proper  debtor,  to  have  insisted  on  the  Smarts 
paying  them  ?  How  then  does  he  proceed  ?  He  first  writes  to  the  agent,  and  then  to  the 
trustee  of  the  debtor,  before  laying  on  the  arrestments.  I  do  not  think  that  there  was 
anything  incorrect  in  this.  It  is  not  said  that  there  was  anything  incorrect  in  the  arrest- 
ments. The  preliminary  pleas  stated  by  Mr.  Forbes  were  repelled  by  the  Lord  Ordinary, 
and  a  petition  against  this  had  been  given  in  to  the  Inner-House,  when  the  litigation 
was  stopped  in  consequence  of  the  respondents'  letter.  On  the  whole,  therefore,  I  think 
that  there  was  nothing  incorrect  on  Mr.  Alison's  part,  and  that  his  representatives  are 
entitled  to  set  up  their  claims  of  compensation,  and  the  rather  so  as  to  be  indemnified  in 
his  character  of  trustee. 

Lords  Justice-Clerk  and  Meadowbank  concurred  on  the  same  grounds. 

The  Court  accordingly  adhered^  and  remitted  quoad  ultra  to  the  Lord  Ordinary,  with 
full  power  to  decide  as  to  the  expenses  since  the  date  of  his  interlocutor. 

[S.C.  2  D.  676.] 
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James  M'Closkie,  Pursuer. — Dean  of  Faculty  {Hope),  T,  Maitland, 

Robert  Struthers,  Defender. — D,  McNeill,  Mylne. 

Citation — Execution — Reduction — Officer — Grounds  ami  Warrants. — In  a  schedule  of 
charge  left  by  the  officer  with  the  debtor  in  a  bill  duly  protested,  a  clerical  error  was 
committed  in  the  designation  of  the  creditor,  in  so  far  as  he  was  called  James  insteail 
of  Robert.  The  debtor,  after  a  poinding,  brought  a  reduction-iraprobation  of  the 
proceedings  and  grounds  and  warrants,  and  to  recover  damages  for  the  illegal  use  of 
diligence ;  but  a  jury  found  for  the  defender.  The  Court  sustained  a  motion  for  a 
new  trial,  on  the  ground  that  the  verdict  was  contrary  to  law,  in  respect  the  diligence 
proceeded  on  a  charge  which  was  disconform  to  the  bill  and  protest. 

M'Closkie  became  acceptor  of  a  bill  for  L.20  to  Struthers,  the  drawer ;  and  the 
former,  at  a  subsequent  period,  put  his  name  as  accepter  to  another  bill  for  L.24,  14s., 
in  relation  to  which  Struthers  grantexi  the  following  document : 

"Dear  Sir, — You  having  granted  your  bill  to  me  for  L.24,  14s.  at  four  months, 
to  retire  your  bill  to  me  for  L.20  due  this  month,  I  shall  account  to  you  for  the 
difference  of  the  bills. — I  am,  dear  Sir,  yours,"  &c.     (Signed)     "  Robert  Struthbrs." 

Each  party  averred  that  the  documents  were  for  the  other's  accommodation ;  and  in 
regard  to  the  second  bill  and  letter,  Struthers  alleged  that  the  letter  was  only  intended 
to  have  eflfect  provided  the  bill  could  be  negotiated,  but  he  had  never  signed  it  as 
drawer,  on  finding  that  no  one  would  discount  it,  and  he  had  accordingly  returned  it  to 
M'Closkie. 

Struthers  had  the  L.20  bill  protested  on  22d  July  1836  when  due,  and  he  thereafter 
put  it,  with  the  protest,  into  the  hands  of  Lockhart  Baird,  a  sheriff-officer  at  HamUton, 
with  a  view  to  a  charge. 

The  protest  was  in  all  respects  regular.     The  schedule  of  charge  however  loft  by  the 
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officer  with  M'Cloekie,  charged  him  to  make  payment  "  to  James  Struthers,  residenter 
in  Hamilton,"  but  it  distinguished  the  bill  by  its  amount  and  date,  and  gave  correctly 
the  date  of  the  protest.  The  execution  of  charge  returned  by  the  officer  on  the  extract 
registered  protest  was  perfectly  formal. 

M*Closkie  also  averred  that  the  witnesses  to  the  charge  were  not  present ;  and  as 
further  irregularities,  he  stated,  that  the  poinding  which  followed  was  executed  diuring 
the  currency  of  the  days  of  charge ;  that  instead  of  putting  a  separate  value  on  the 
individual  articles  poinded,  the  appraisement  was  made  in  cumvlo ;  and  that  he  was  not 
served  with  a  copy  of  the  warrant  of  jxiinding  and  its  execution,  nor  with  a  note  of  the 
appraisement. 

On  these  grounds,  and  also  on  the  averment  that  he  had  never  been  charged  to  make 
payment  of  a  bill  to  Robert  Struthers,  M'Closkie  brought  an  action,  after  the  death  of 
the  officer-executor,  to  set  aside  these  proceedings  as  irregular  and  illegal,  and  to  recover 
damages.     There  was  previously  a  suspension  on  similar  grounds. 

The  following  issue  was  sent  to  trial : 

"Whether,  on  or  about  the  17th  day  of  August  1836,  the  said  Robert  Struthers, 
defender,  and  the  late  Lockhart  Baird,  sheriff-officer  in  Hamilton,  or  either  of  them, 
wrongfully  or  irregularly  poinded  certain  articles  of  household  furniture,  the  property  of 
the  pursuer,  for  payment  of  a  bill  of  excliange  for  the  sxun  of  L.20  sterling,  to  the  loss, 
injurv,  and  damage  of  the  pursuer  ? 

"Damages  laid  at  L.300." 

The  jury  found  for  the  defender. 

The  pursuer  thereafter  moved  the  Court  to  set  aside  the  verdict  which  had  been 
returned  for  the  defender,  on  the  ground  that  it  was  contrary  to  law,  in  respect  the 
chaige  was  disconform  to  the  bill  and  protest,  and  consequently  that  the  diligence,  and 
all  that  followed,  was  inept. 

The  defender  maintained — that  though  this  was  a  clerical  error,  it  was  not  such  as  to 
mislead  M'Closkie,  who  was  the  party  who  truly  used  the  diligence ;  and  that  as  the 
jury  had  plainly  taken  that  view,  and  awarded  no  damages,  the  verdict  could  not  now 
be  disturbed. 

The  Court  sustained  the  motion,  and  allowed  a  new  trial,  on  the  ground  that  though 
the  jury  might  have  viewed  the  clerical  error  in  the  way  represented  by  the  defender, 
yet  the  verdict  was  contrary  to  law,  as  the  charge  was  disconform  to  the  bill  and  protest, 
80  that  the  after  proceedings  were  virtually  without  a  warrant. 

Expenses  were  reserved. 


Xo.  187.     XII.  Jurist  382.     27  February  1840.     Ist  Div.— Lord  Cuninghame. 

William  Tomison,  Pursuer. — Marshall,  Pattison. 
William  Tomison  and  Others,  Defenders. — SoUdtor-General  (Ivory),  Spiers. 

Minor — Process, — Circumstances  in  which  held  by  the  Lord  Ordinary,  and  acquiesced 
in,  that  a  minor  was  not  entitled  to  plead  the  brocard  "  minor  non  tenetur  placitare 
super  hcereditaie  patema "  to  an  action  brought  for  the  purpose  of  setting  aside  the 
settlement,  in  virtue  of  which  the  minor's  ancestor  and  the  minor  himself  possessed 
the  heritage,  where  the  ancestor  had  obtained  himself  infeft  on  a  seisin,  whose 
warrant  flowed  from  a  party  who  had  no  ex  facie  or  intelligible  title  to  grant  it. 

Deathbed — Bedudion  ex  capite  lecti — ffeir  in  Heritage — Proof — Evidence, — A  party 
ninety  years  of  age,  being  at  the  time  confined  to  bed,  executed  a  settlement,  and 
died  fifteen  days  thereafter,  having  never  quitted  his  bed  in  the  interval — Circum- 
stances in  which  the  Lord  Ordinary,  by  an  interlocutor  on  a  proof,  which  was 
acquiesced  in,  foimd  that  the  deed  had  been  granted  on  deathbed,  and  accordingly 
decerned  in  a  reduction  at  the  instance  of  the  heir,  so  far  as  the  heritage  was  con- 
cerned, though  there  was  no  proof  of  positive  disease,  except  in  so  far  as  to  be  inferred 
from  the  extreme  age  of  the  granter. 

Bona  Fide  Possession — Fructus  Bona  Fide  Pereepti — Mala  Fides — Bedudion, — Circum- 
stances in  which,  where  a  deed  under  which  a  party  had  entered  to  possession  of  an 
heritable  subject,  and  realised  the  fruits,  was  reduced  by  the  heir-at-law,  the  Court 
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held  that  the  possessor  was  not  bound  to  account  for  them,  except  from  the  first  legal 
term  after  the  date  of  citation  to  the  reduction. 

The  late  WiUiam  Tomison  of  York  Fort,  Hudson's  Bay,  latterly  residing  in  South 
Bonaldshay,  Orkney,  died  in  March  1829,  leaving  a  trust-settlement  executed  in  March 
of  that  year,  by  which  he  disposed  of  his  property,  in  particular  of  an  heritable 
bond,  in  favour  of  the  defenders,  his  relations,  who,  after  his  death,  entered  into 
possession,  and  continued  to  intromit  with  the  rents  and  interests  of  the  estate  and 
funds  of  the  deceased  for  the  course  of  seven  or  eight  years,  during  which  time  both 
minors  and  pupils  came  to  be  interested  under  the  unchallenged  deed. 

In  April  1838,  William  Tomison,  a  nephew  of  the  testator  and  heir-at-law,  brougjit 
an  action  to  set  aside  the  trust-settlement  of  his  uncle,  on  the  ground  that  it  was 
executed  "  while  he  was  on  deathbed,  within  sixty  days  of  his  death,  and  while  labour- 
ing under  the  disease  of  which  he  died  "  (on  or  about  the  26th  day  of  the  said  month), 
"  to  the  prejudice  of  the  pursuer,  as  nearest  heir  to  him  as  aforesaid : "  That  "  at  the 
time  the  said  pretended  disposition  was  granted,  the  alleged  granter  was  upwards  of 
eighty  years  of  age,  and  was  in  a  state  of  great  debility  and  ill-heaJth,  being  afflicted  with 
a  cough  which  confined  him  to  bed,  from  which  he  never  rose  between  the  date  of  the 
said  deed  and  the  date  of  his  death."  There  were  also  conclusions  for  removing  from 
the  heritage,  and  for  accounting  to  the  pursuer  for  the  principal  sum  in  the  bond,  and 
for  the  rents  and  interests  so  far  as  intromitted  with. 

The  averments  in  the  libel  were  denied  by  the  whole  of  the  defenders,  and  they 
pleaded,  inter  aluz.  That  the  summons  was  not  drawn  in  proper  form,  and  one  of  them, 
William  Tomison,  a  grandnephew,  stated  the  plea,  that  he  and  his  brother  and  sisters 
being  all  minors,  they  were  not  bound  to  plead  to  the  action,  in  respect  minor  nan  tenetur 
pkuitare  super  Tuereditate  patema. 

In  regard  to  the  latter  plea,  it  appeared  that  the  father  of  this  defender  was  infeft 
in  a  smaU  pendicle  of  the  testator's  heritage,  in  virtue  of  a  seisin  flowing  from  a  party 
who  was  not  entitled,  as  heir  of  the  testator,  to  grant  such  warrant  of  infeftment,  and 
who,  besides,  had  no  ex  facie,  or  even  intelligible  right  to  obtain  himself  vested  in 
the  subjects.  Neither  the  minor  nor  his  father  had  any  regular  feudal  investiture  to 
refer  to. 

The  Lord  Ordinary  repelled  both  of  the  pleas  referred  to, — the  latter  in  respect  of 
the  inept  title,  which  his  Lordship  characterised  in  the  note  to  the  interlocutor,  as  "  an 
absolute  fraud  on  the  law,  and  an  nonentity,"  and  such  as  could  not  "have  been  sustained 
for  a  moment  as  a  title  of  removing  against  any  tenants  who  possessed  under  the  death- 
bed deed,  if  they  chose  to  resist  it.  On  these  grounds,  the  brocard  cannot  be  available 
here." 

Thereafter  the  following  issue  was  adjusted,  and  approved  of  by  the  parties : 
"  It  being  admitted  that  the  pursuer  is  heir-at-law  to  the  late  William  Tomison : 
Whether,  on  the  11th  day  of  March  1829,  the  date  of  the  deed  sought  to  be  reduced, 
the  said  William  Tomison  was  on  deathbed  ? " 

At  this  stage  of  the  case,  a  minute  was  lodged  in  process  before  the  Lord  Ordinary, 
in  which  counsel  stated, 

"  That  as  the  Lord  Ordinary  had  suggested  the  propriety  of  saving  expense  in  this  case 
by  a  judicial  reference, — the  more  especially  as  the  witnesses  resided  in  Orkney  and 
elsewhere  at  a  distance, — his  client,  the  pursuer,  was  willing  that  a  remit  [383]  ^ould 
be  granted  to  the  Judges-Ordinary  of  the  bounds  where  the  witnesses  respectively  reside, 
who  may  be  adduced  by  the  parties,  with  power  to  take  their  evidence  upon  the  issue 
that  has  been  adjusted  and  signed,  in  the  same  manner  as  if  the  cause  had  been  tried 
before  a  jury,  and  that  the  proof  should  be  advised,  and  the  case  decided  by  the  Lord 
Ordinary  or  the  Court,  if  either  party  shall  be  dissatisfied  with  his  Lordship's  judgment; 
but  expressly  excluding  any  appeal  to  the  House  of  Lords.  He  therefore  moved  the 
Lord  Ordinary  to  make  a  remit,  and  (in  case  it  may  be  found  necessary  to  extract  it)  to 
grant  a  joint  commission  in  the  terms  above  set  forth,  and  also  a  diligence  to  both 
parties  for  citing  witnesses  and  havers,  the  proof  so  to  be  taken  to  be  reported  by  the 
third  sederunt  day  in  May  next." 

The  defenders  concurred  in  the  application,  and  the  Lord  Ordinary  granted 
commission  and  diligence  in  the  terms  craved.     On  the  report  of  the  proof, 

nth  July  1839. — ^The  Lord  Ordinary  having  resimied  consideration  of  the  record, 
And  hearcl  counsel  on  the  proof  e^nd  whole  process,  and  thereafter  considere4  the  same, 
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finds  it  clearly  iBstructed  by  the  proof,  that  the  deed  under  reduction  was  executed  by 
the  deceased  William  Tomison,  Esq.,  formerly  chief  factor  at  York  Fort,  Hudson's  Bay, 
on  the  11th  day  of  March  1829 :  Finds  it  proved  that  Mr.  Tomisou  was  then  in  his 
ninetieth  year ;  that  he  was  confined  to  his  bed  from  infirmity,  or  some  of  the  complaints 
incident  to  extreme  old  age,  the  technical  denomination  of  which  was  not  known  to  his 
attendants :  Finds  that  he  died  on  the  fifteenth  day  after  the  execution  of  the  deed, 
without  having  left  his  room,  or  risen  from  his  bed  in  the  interval,  except  to  have  the 
same  made  up  and  aired :  Finds  that  the  settlement  libelled  on,  executed  by  the  defunct 
under  these  circumstances,  is  clearly  challengeable  on  the  ground  of  deathbed ;  therefore 
reduces  the  said  settlement  in  terms  of  the  reductive  conclusions  of  the  libel,  in  so  far  as 
the  same  conveys,  or  may  burden  or  affect  the  heritage  of  the  deceased,  and  decerns  and 
declares  accordingly :  Farther,  decerns  against  the  defenders  in  the  removing  as  libelled, 
to  take  effect  at  Uie  term  of  Martimas  next,  and  allows  this  decree  of  removing  to  go  out 
and  be  extracted  as  an  interim  decree,  on  the  6th  day  of  September  next,  if  no  reclaim- 
ing note  for  the  defenders  be  previously  lodged :  Finds  no  expenses  hitherto  incurred 
due  to  either  party ;  and,  gtuHxd  the  conclusions  of  the  summons  for  accounting,  appoints 
the  parties  to  be  heard  at  the  Lord  Ordinary's  first  hour  in  November  next. 

"  Note. — This  case,  as  it  now  stands  on  the  evidence,  appears  to  be  a  very  clear  one. 
So  long  as  the  law  of  deathbed  is  in  force,  it  must  surely  be  applied  to  such  a  case  as  the 
present.  It  is  not  necessary  here  to  infer  mortal  sickness  from  any  nice  or  doubtful 
indications  sufficient  to  constitute  a  legal  presumption  of  deathbed,  as  it  is  demonstrated 
in  f&ct  that  the  deceased  was  on  his  actual  deathbed,  having,  prior  to  the  execution  of 
the  deed,  betaken  himself  to  that  bed  from  which  he  never  rose.  It  would  indeed  be  a 
solecism  in  terms,  to  hold  that  the  party  in  such  circumstances  was  not  on  deathbed. 

It  was  argued,  that  although  the  deceased  betook  himself  to  bed,  yet  truly  that  he 
had  no  specific  complaint ;  but  that  his  death,  in  a  fortnight  afterwards,  was  attributable 
to  that  fulure  of  his  bodily  functions  to  be  expected  from  his  great  age.  But  when  the 
bodily  powers  of  a  person  are  so  decayed  as  to  unfit  him  for  rising  from  his  bed,  it  is 
plain  to  the  sense  of  all  mankind  that  he  is  sick ;  and  if  he  dies  in  the  course  of  that 
confinement,  it  requires  no  physician  to  demonstrate  that  he  was  affected  with  a  mortal 
illness.  If,  indeed,  it  could  be  shown  that  the  confinement  of  the  deceased  to  bed  was 
from  any  accident  or  caprice,  and  that  death  ensued  from  an  accession  of  a  new  and  fatal 
disease,  perhaps  a  deed  executed  under  such  circumstances  might  be  saved  from 
challenge;  but  there  is  no  such  proof  here,  and  all  the  authorities,  particularly  the 
judgment  and  opinions  of  the  Court  in  the  cases  of  Crawford  in  1782  (Hailes  907),  and 
of  Mackay  in  1828  (6  Shaw,  367),  decisively  show,  that  circumstances  far  less  decisive 
and  unequivocal  than  occur  in  the  present  instance,  are  sufiicient  to  annul  a  disposition 
to  the  prejudice  of  the  heir. 

"The  Lord  Ordinary  has  not  given  expenses,  because  he  does  not  think  the  defence 
has  been  in  any  respect  vexatiously  conducted.  This  action  was  brought  under  peculiar 
dicumstances ;  the  parties  favoured  by  the  deed  had  been  allowed  to  enter  into  posses- 
sion ;  this  had  continued  beyond  the  possessory  years,  and  minors  and  pupils  had  come 
to  be  interested  in  the  deed,  and  in  the  property  conveyed,  before  the  action  was  brought. 
In  such  a  case,  it  is  thought  that  the  pursuer  was  bound  to  establish  the  deathbed  before 
the  defenders,  or  those  who  acted  for  them,  were  obliged  to  give  up  the  property  of  the 
deceased." 

The  pursuer  reclaimed  against  the  interlocutor  in  so  far  as  he  was  not  found  entitled 
to  expenses,  but  the  Court  adhered. 

On  the  remit  to  the  Lord  Ordinary,  his  Lordship  pronounced  the  following 
interlocutor : 

"18^A  December  1839. — ^Having  heard  parties'  procurators  upon  the  conclusions  for 
accounting,  finds  the  defenders  liable  to  account  for  the  rents  and  interest  of  the  sum 
contained  in,  and  due  by  the  heritable  bond  to  the  pursuer,  for  the  half-year  from 
Whitsunday  to  Martinmas  1838,  and  payable  at  Martinmas  1838,  being  the  first  term's 
payment  after  citation  to  this  process,  and  the  subsequent  rents  and  annual  rents  from 
and  after  the  said  term  of  Martinmas  1838,  and  decerns  accordingly ;  but  reserves  to  the 
defenders  their  claims  for  meliorations  on  the  subjects,  and  to  the  pursuer  his  objections 
thereto,  as  accords :  Finds  no  expenses  due  to  either  party,  and  decerns." 

The  pursuer  reclaimed,  praying  the  Court 

"to  alter  the  interlocutor  submitted  to  review ;  to  find  that  the  pursuer  is  entitled  to  the 
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rents  of  the  heritable  subjects,  aiid  interest  of  the  heritable  bond  in  qu^tion,  from  the 
time  of  his  uncle's  death  in  1829 ;  to  find  the  defenders  liable  to  account  to  him  for  the 
same,  in  so  far  as  intromitted  with  by  the  defender  Donald  Tomison,  and  the  other 
defenders,  or  the  deceased  William  Tomison,  their  father,  whom  they  represent 
respectively ;  to  find  the  defenders  liable  in  the  expenses  of  this  discussion ;  or  to  do 
otherwise,"  &c. 

The  pursuer  argued,  that  the  defender,  who  possessed  the  heritage  from  the  death  of 
old  Tomison,  could  not  be  held  to  have  possessed  bona  fide,  in  respect  of  the  invahd  and 
inept  title  made  up  by  him  or  his  father,  which  was  a  fraud  on  the  law,  and  that  at  all 
events,  even  supposing  that  the  Court  should  hold  that  the  fruits  were  bona  fide  pereepli 
et  conmmpti,  the  pursuer  was  entitled  to  his  expenses. 

Answered — That  the  fruits  were  bona  fide  pereepti  et  coneumpti,  in  respect  the  heir- 
at-law,  who  had  it  in  his  power,  lay  by  and  neglected  to  bring  his  challenge  from  1829 
to  1838,  and  that  on  the  same  ground  no  expenses  should  follow;  but  the  respondentB 
were  entitled  to  their  expenses. 

Lord  Oillies. — I  believe  no  one  ever  died  of  old  age  alone.  There  is  always  some 
positive  disease.  I  am  for  adhering  to  the  interlocutor.  It  is  an  excellent  rule  of  our 
law — the  law  of  deathbed ;  and  in  this  case  I  see  no  foundation  for  holding  that  the 
defenders  were  not  in  possession  bona  fide.  Nothing  was  done  to  put  them  in  mala  fide 
till  this  action. 

Lord  Mackenzie, — I  am  of  the  same  opinion.  The  defenders  possessed  bona  fidt^ 
and  till  the  contrary  was  put  on  record.     I  have  no  doubt  whatever  in  adhering. 

Jjord  FuUerton, — I  am  of  the  same  opinion. 

Lord  President  concurred. 

The  Court  accordingly  adhered,  but  refused  to  find  the  reclaimers  liable  in  expenses. 
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Mrs.  Jacobina  Burn  and  Mandatory,  Pursuers. — Sand/ord, 

Adam  Fairholme  and  Others  (Mrs.  Marion  Thomson's  Trustees), 

Defenders. — Paterson. 

Testament — Codicil — Double   Legacy — TaeUumity — Interest, — 1.  A    testatrix     having 
given  a  bequest  of  L.100  to  a  legatee  in  a  trust-deed  and  settlement,  and  having 
subsequently  made  several  markings  and  memoranda  on  the  back  of  the  deed,  of  the 
nature  of  a  codicil,  and,  inier  alia,  bequeathed  to  the  game  legatee  "L.100  at  my 
death " — Held  that  both  legacies  were  due,  principally  from  this  circumstance,  Uiat 
the  testatrix  had  used  in  her  codicil  the  words,  **  I  make  in  addition,"  antecedent  to 
several  bequests,  including  that  of  L.100,  which  were  to  be  read  in  connection  with 
one  another.     2.  Question,  Whether  interest  was  due  on  the  second  legacy,  payment 
thereof  not  having  been  demanded  for  twenty  years  after  the  death  of  the  te-statrix, 
and  a  discharge  to  her  trustees  having  been  given  in  ample  terms  on  receipt  of  the 
first  L.100? 

The  late  Mrs.  Marion  or  May  Thomson  executed  a  trust-disposition  and  settlement^ 
dated  25th  November  1816,  by  which  she  conveyed  her  property  to  the  defenders  and 
the  late  Mr.  Charles  Balfour  Scott,  in  trust  for  certain  purposes,  inter  cUia^  for  the 
purpose  of  making  payment  to  the  pursuer,  therein  designed,  "Mrs.  Robina  Hunto^ 
relict  of  the  late  David  Bums,  marble  cutter  in  Edinburgh,  of  the  sura  of  L.ioO  sterling,* 
which  sum  was  declared  to  "be  payable  at  the  first  term  of  Whitsunday  or  Martinmas" 
after  her  death,  with  "  interest  thereof  from  the  period  "  of  her  death  till  paid. 

Mrs.  Thomson  died  on  20th  April  1818,  leaving  the  trust-deed  to  regulate  tlm 
succession  to  her  property.  On  the  back  of  it  were  various  markings  and  memoianda  iii 
her  handwriting,  and,  inter  alia,  the  following : 

"  I  make  a  in  adiditsion  To  the  Tou  Daughters  of  Mr.  Charles 
payd  my  Wright  audition  unmaried  une  hundret  pound  Each  of  tlieni  at  Deitljl 

To  Mrs.  Robina  Burns  Widow  of  Mr.  Burnps  Mar  Bell  Cutter  one  Hundred  Stels  at  itf ' 
Death  ^'      " 
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"  To  and  Dumb  one  pound  Sterling 

and  Deaff  May  Thomson." 

"  To  Mrs.  Bokder  Legasy  to  Be  paid  to  Mr.  Balkadre  Each 

the  Leazy  of  John  inglis  Ghildren  to  Mr.  Bolkedrs." 

**  To  Ghildren  of  George  Z  Leazy  to  be  paid  to  them  theme 

them  them  paid  at  my  Death  Leazys 
to  be  paid  till  my  tou  Sisters  death 
not  to  be  paid  May  Thomson.*' 

The  deed  was  recorded  in  the  books  of  Session  on  the  25th  of  that  month,  and  at 
WTiitsimday  following  the   trustees  paid   the  sum  of  L.100,  with  interest  (minua  the 
legacy  duty),  to  Mrs.  Bum,  and  received  from  her  a  discharge. 
Tlie  discharge  bore : 

"Therefore  I  have  exonered  and  discharged,  as  I  hereby  exoner,  acquit,  and 
simpliciter  discharge  the  said  trustees  and  executors,  their  heirs,  executors,  and 
successors,  and  all  others  the  representatives  of  the  said  Mrs.  May  Thomson,  of  the 
foresaid  sums  or  money,  principal  and  interest,  directed  by  the  said  trust-disposition  and 
settlement  to  be  paid  to  me  in  manner  foresaid,  together  with  the  said  trust-disposition 
and  settlement  itself,  and  codicils  written  thereon,  in  so  far  as  the  same  relate  thereto, 
and  of  all  action  and  execution  competent,  or  that  may  be  competent  to  follow  thereon." 
The  trustees  were  directed  to  pay  the  interest  or  annual  produce  of  the  residue  of  the 
property  to  the  truster's  sisters.  Miss  Jean  Clark  and  Miss  Plummer  Clark,  equally 
betwixt  them  during  their  joint  lives,  and  to  the  survivor  during  her  life.  The  interest 
of  such  residue,  as  the  trustees  averred,  was  so  paid  by  them,  first  to  the  two  sisters,  and 
afterwards  to  the  survivor.  Miss  Plummer  Clark,  until  her  death,  which  happened  on  the 
8th  of  June  1837. 

After  Miss  P.  Clark's  death,  the  pursuer  raised  the  present  action  for  payment  of  an 
additional  sum  of  L.100  sterling,  with  interest  since  the  date  of  the  truster's  death, — 
founding  on  the  marking  on  the  back  of  the  trust-deed. 

The  defenders  j^Zeoc^^d — 1.  That  the  note  founded  on  by  the  pursuer  was  not  effectual 
to  constitute  a  legacy ;  2.  or,  at  least,  did  not  bequeath  to  the  pursuer  an  additional 
legacy ;  nor,  3.  was  effectual  to  constitute  a  legacy  to  the  pursuer  of  the  sum  claimed,  or 
any  particular  sum ;  and  4.  that  at  all  events  the  claim  for  interest  from  the  testatrix's 
death  was  barred  by  taciturnity  on  the  part  of  the  pursuer. 

"20/^  June  1839. — The  Lord  Ordinary  having  heard  the  counsel  for  the  parties,  and 
considered  the  process,  repels  the  defences,  and  decerns  in  terms  of  the  conclusions  of  the 
libel,  in  so  far  as  regards  the  principal  sum  of  L.100  sterling  concluded  for,  but  sustains 
the  defence  against  the  conclusion  for  interest  prior  to  the  date  of  the  action ;  and  finds 
that  interest  is  only  due  from  and  after  the  execution  of  the  summons,  for  which  also 
decerns ;  and  finds  that  the  expenses  of  both  parties  must  be  paid  out  of  the  trust-fund. 
"  Note, — ^The  Lord  Ordinary  thinks  that  the  whole  three  provisions,  viz.  what  relates 
to  the  daughter  of  Charles  Wright,  what  relates  to  Robina  Burns,  and  what  relates  to 
the  deaf  and  dumb,  which  three  provisions  form  one  codicil^  must  be  read  in  connection  ; 
and  if  they  be,  then  that  codicil  is  not  only  holograph,  but  is  subscribed  by  the  testator, 
and  the  '  hundred  sterling '  given  to  the  pursuer,  is  plainly  a  hundred  pounds  sterling. 
The  whole  codicils  are  very  awkwardly  expressed,  but  they  must  be  construed  with  every 
anxiety  to  obtain  a  rational  meaning  from  them ;  and  if  this  be  done,  there  can  be  i)o 
serious  doubt  what  the  testator  meant. 

"This  does  not  decide  the  question  whether  both  sums  of  L.100  be  due.  But  the 
rule  is,  that  where  two  sums  are  given  by  separate  writings,  ihough  each  be  of  the  same 
amount,  and  in  favour  of  the  same  person,  both  are  exigible,  unless  it  can  be  shown  that 
the  l&st  was  meant  to  be  a  mere  repetition  of  the  first.  There  is  nothing  to  make  this 
probable  here.  On  the  contrary,  as  the  Lord  Ordinary  reads  the  codicil  in  question, 
everything,  whether  relating  to  the  daughters  of  Charles  Wright,  to  Robina  Burn,  or  to 
the  deaf  and  dumb,  is  expressly  given  as  an  addition.  The  declaration  that  it  is  in 
addition,  applies  to  the  whole  tlu^e. 

"But  the  Lord  Ordinary  is  of  opinion  that  the  pursuer  has  excluded  herself  by  her 
own  conduct  from  claiming  the  interest  The  deed  was  put  on  record  so  that  she  might 
have  known  her  rights ;  and,  moreover,  this  codicil  is  referred  to  in  her  own  discharge. 
Yet  she  herself  held  that  she  had  no  right  to  the  sum  in  question,  and  made  no  claim  for 
about  twenty  years,  during  which  period  the  interest  of  this  sum  was  paid  away  to  a 
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different  party.     After  thus  concurring  with  the  defenders,  that  her  whole  just  demand 
was  exhausted,  she  cannot  by  a  new  view,  run  up  an  account  of  interest  against  them. 
"  The  testator's  obscurity  is  the  best  reason  for  laying  the  costs  upon  &e  fund." 
Both  parties  reclaimed,  in  so  far  as  this  interlocutor  was  adverse  to  them. 
At  advising  on  10th  December  1839, 

Lord  GleiUee  considered  that,  from  the  taciturnity  of  the  pursuer  in  demanding  pay- 
ment for  so  long  time,  and  the  strange  character  of  the  writings  on  the  back  of  the 
trust-deed,  it  was  presumable  that  it  was  understood  at  the  time  of  Mrs.  Thomson's  death 
that  it  was  nothing  more  than  her  "  scrawling  on  the  back  of  her  will ; "  and  that 
nothing  was  therefore  due :  but  if  [388]  the  other  Judges  thought  differently,  his 
Lordship  thought  that  at  all  events  the  pursuer,  by  her  conduct,  had  forfeited  her  claim 
to  the  interest. 

Lord  Meadoiicbank. — I  have  some  difficulty  in  the  case,  but  I  have  come  to  the 
conclusion  that  the  legacy  is  due.  These  scrawls  are  written  by  an  imeducated  person, 
but  still  we  must  give  fair  effect  to  them ;  they  are  in  different  divisions ;  and  as  I  read 
the  one  now  in  question,  the  words  "  I  make  an  addition  **  apply  to  Mrs.  Bum  as  well  as 
to  the  previous  legatees ;  and  that  is  sufficient  to  show  an  intention  to  give  her  this  sum 
in  addition  to  the  legacy  in  the  trustdeed.  Then  if  this  is  a  sufficient  mode  of  leaving 
a  legacy,  the  taciturnity  of  the  party  can  have  no  effect  upon  it ;  it  is  not  said  that  the 
sum  was  paid,  and  therefore,  however  long  the  legatee  may  delay  asking  it,  it  must  be 
paid  to  her  when  she  does  come  forwiurd.  But  the  Lord  Ordinary  says  that  her 
taciturnity  must  take  away  her  claim  to  interest.  In  this,  however,  I  cannot  agree  with 
his  Lordship,  when  I  look  to  the  character  of  the  parties  who  are  litigating  in  this  cause. 
These  trustees  were  appointed  by  the  testatrix  to  administer  her  property  for  the  benefit  of 
the  parties  interested  under  the  will,  and  among  others,  of  this  pursuer.  I  therefore  think 
that  it  is  necessary  for  them  to  show  that  they  made  her  fully  aware  of  her  rights.  They 
should  have  had  a  sederunt-book,  so  as  to  be  able  to  show  that  they  had  done  this,  and 
that  she  had  notwithstanding  made  no  claim.  If  that  had  appeared,  I  would  have  had 
no  doubt  that  she  was  cut  off  from  demanding  the  arrears  of  interest.  But  I  see  nothing 
of  this  sort, — for  the  reference  to  the  codicils  in  the  discharge  granted  by  the  pursuer,  is 
quite  insufficient  for  that  purpose ; — they  are  merely  mentioned  "  as  relative  hereto,"  and 
there  is  no  evidence  that  she  was  informed  of  all  that  she  had  a  claim  to. 

Lord  Medxoyn  concurred  with  Lord  Meadowbank  in  holding  that  it  was  a  valid 
codicil,  and  that  the  L.100  was  due,  but  thought  that,  in  the  circtmistances  of  the 
case,  the  Lord  Ordinary  had  done  justice  in  refusing  the  interest  from  Mrs.  Thomson's 
death. 

Lord  JwUce-Glerk  concurred  with  Lord  Meadowbank  on  both  points. 

The  Court  accordingly  adhered^  in  so  far  as  the  principal  sum  was  found  due  but^ 
being  equally  divided  on  the  question  of  interest,  allowed  the  cause  to  stand  over  as  to  it 
Of  this  date,  on  the  suggestion  of  the  Court,  the  parties  agreed  to  halve  the  interest, — 
the  pursuer  receiving  one-half  of  her  claim. 
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James  Bsaumont  Neilson  and  Others,  Suspenders. — Dean  of  Faculty  {Hope). 

P.  Bobertson,  A.  Anderson,  Inglie, 

William  Baird  and  Company,  Eespondents. — D.  WNdU,  Whigham. 

Et  i  contra, 

Proeeae — Interdict — Patent, — Circumstances  in  which  interdict  granted  at  the  inatance 
of  a  patentee  against  a  party  from  using  the  patent  process  in  his  establishment,  the 
respondent  merely  averring  that  he  did  not  employ  the  patent  process,  but  failed  to 
aver  or  offer  to  prove  that  he  used  any  process  different  from  what  he  employed 
during  a  period  when  he  had  right,  by  license,  to  use  the  patent  process.  The 
patentee  had  likewise  given  a  charge  for  payment  of  a  simi  alleged  to  be  due  to  him 
by  the  sApi^  partj^  for  the  copunumc^tiou  of  the  patent^  when  the  licentii^te  preswted 
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a   sufipension,  on  the  ground  that  he  did  not  nse  the  patent  process,  bnt  in  the 
ciictunjstances  the  note  was  refused. 

In  1828,  Neilson  obtained  letters-patent  for  an  alleged  improvement  on  the  applica- 
tion of  air  to  produce  heat  in  furnaces,  &c.,  for  smelting  iron,  the  privilege  of  using 
irhich  he  communicated  soon  after  to  Baird  and  Company,  they  becoming  bound  in  a 
certain  payment  per  ton  of  iron  smelted,  according  to  the  patent  process,  at  their  works 
at  Gart^erry. 

Keilson  charged  Baird  and  Company  in   1832,   to  implement  and  perform  the 

prestations  under  which  they  came  by  the  contract,  in  virtue  of  which  the  patent  had 

been  communicated  to  them,  but  they  brought  a  suspension  of  the  charge,  on  the 

ground  that  the  patent  was  ineffectual,  and  that  nothing  was  due,  in  respect  they  used 

an  apparatus  totally  different  from  the  one  contained  in  Neilson's  specification.     Neilson 

then,  besides  revoking  the  patent  in  virtue  of  a  reserved  power  to  that  effect^  brought  a 

declarator  to  have  it  found  that  the  agreement  was  at  an  end,  and  he  likewise  presented 

an  application,  in  which  he  prayed  the  Court  to  interdict  Baird  and  Company  from 

using  the  patent  process  at  their  works.     The  interdict  was  refused  hoe  staiu,  but  the 

hill  was  passed  to  try  the  question.     These  processes,  however,  were  taken  out  of  Court 

in  terms  of  an  arrangement  in  1832,  by  which  Baird  and  Company  agreed  to  pay  a  sum 

in  name  of  all  demands,  and  likewise  consented  to  have  the  patent  process  recom- 

mnnicated  to  them,  on  payment  of  a  certain  lordship  on  all  iron  smelted  by  them  "  by 

the  use  of  heated  air  in  any  of  the  modes  heretofore  applied,  or  in  any  other  mode 

falling  under  the  said  patent.^'    By  that  agreement  it  was  covenanted  that  they  should 

not,  during  the  continuance  of  the  license,  challenge  the  validity  or  effect  of  the  patent, 

or  suspend  any  charge  for  payment  or  implement  on  any  ground  whatever.     Baird  and 

Company   thereafter  continued,  down  to   1839,  to  pay  the  stipulated  sum  by  this 

agreement. 

In  consequence  of  a  failure  thereafter  to  pay,  Neilson  gave  Baird  and  Company,  in 
March  last,  a  charge  in  terms  of  the  previous  agreement,  and  craved  the  Court  to  ordain 
them  to  exhibit  their  books,  and  to  render  an  account  of  the  quantity  of  iron  smelted  by 
them,  and  to  pay  according  to  the  rate  specified.  Of  this  charge  Baird  and  Company 
presented  a  note  of  suspension  on  caution,  principally  on  the  ground  that  there  was  no 
Hqnid  claim  of  debt,  and  as  they  had  not  used  the  patent  process  since  1839,  and  were 
not  now  using  it,  they  were  under  no  obligation  to  render  any  account,  &c. 

Neilson  cauwered — ^That  no  relevant  ground  had  been  stated  for  suspending  the 
eharge ;  and  besides,  that  Baird  and  Company  were  barred  by  the  previous  proceedings 
and  the  agreement  from  maintaining  that  the  process  used  by  them  did  not  fall  within 
the  patent,  particularly  as  they  had  condescended  on  no  change  of  circumstances,  nor 
averred  nor  offered  to  prove  in  what  respect  the  mode,  now  said  to  be  used,  differed  from 
what' was  employed  in  1832,  which  he  alleged  fell  within  the  patent. 

A  note  of  suspension,  on  caution,  was  likewise  presented  by  the  patentee,  who  had, 
as  a  preparatory  step,  previously  revoked  the  patent  license,  on  the  ground  of  the  failure 
of  Baird  and  Company  to  implement  their  agreement,  which  reserved  power  to  him  to 
do  80  in  that  event.  By  the  suspension  he  prayed  the  Court  to  interdict  the  respondents 
from  using  the  patent  process  at  their  works,  said  interdict  to  take  immediate  effect 
nnless  they  should  find  caution  for  all  loss  and  damage  which  might  accrue  till  the 
discus-  [466]  -sion  of  the  note,  and  thereafter  to  declare  the  interdict  perpetual ;  and  he 
pleaded — ^That  he  was,  in  terms  of  the  agreement,  which  provided  for  this  very  contin- 
gency, entitled  to  revoke  the  license,  as  tibey  would  not  pay ;  and  that  as  they  continued 
to  work  in  the  same  manner  now  as  in  1832,  no  change  having  taken  place,  or  being 
alleged  to  have  taken  place  in  their  works  since  then,  they  were  not  in  hcna  fide  to 
discontinue  payment.  It  was  also  pleaded,  that  Baird  and  Company  were  barred, 
penonali  exceptione^  by  the  agreement,  and  could  not  challenge  the  process,  as  it  had  not 
been  set  aside  at  the  instance  of  any  third  party. 

In  answering  the  note  of  suspension,  Baird  and  Company  did  not  aver  or  offer  to 
prove  that  the  mode  of  working  was  different  now  from  the  mode  employed  in  1832,  nor 
did  they  state  that  their  works  were  in  any  respect  altered  since  that  time.  They 
merely  averred  it  was  not  the  patent  process  which  they  used  at  their  works ;  and  they 
pleaded — ^That  as  they  were  not  now  using  the  patent  process,  Neilson  was  not  entitled 
to  assume  that  there  was  any  violation  of  the  agreement^  and  so  to  revoke  the  license ; — 
thf^t  it  wcM  Bk  relevfmt  delence  to  the  note  for  interdict  thftt  the  patent  process  was  not 
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used ;— 'that  the  agreement  did  not  bar  them  from  using  any  other  process  which  might 
differ  from  the  one  in  the  patent ;  and  that  Neilson  could  not  found  both  on  the  agree^ 
ment  as  affording  a  personal  bar,  and  at  the  same  time  revoke  it ;  and  further,  as  they 
had  found  caution  in  the  suspension  at  their  instance  of  the  charge  for  payment,  Neilson 
could  not  insist  for  interdict  as  craved,  or  oblige  them  to  find  caution  as  the  condition  of 
dispensing  with  the  interdict. 

The  Lord  Ordinary  on  the  Bills  (Gillies)  oi-dered  the  note  and  answers  in  both  ca^es 
to  be  boxed  to  the  First  Division, 

At  advising, 

Lord  Oillies. — ^The  charge  is  precisely  in  terms  of  the  license  and  agreement,  and  I 
cannot  see  why  we  should  not  hold  the  letters  orderly  proceeded. 

Lord  Mackenzie. — It  is  clearly  so. 

Lord  Fvilerton, — The  Dean  of  Faculty  asserted  that  the  respondents  were  still 
using  the  same  process  now  that  they  did  in  1832,  and  that  has  not  been  denied. 

Lord  Oillies. — I  would  like  to  know  if  there  has  been  any  change  of  circumstances 
since  1838. 

WhigTiam  for  respondents. — ^We  say,  and  we  gave  them  the  means  of  seeing,  that  it 
is  a  very  different  process  from  the  patent  process. 

Lord  Oillies. — As  there  are  no  allegations  on  the  record  that  the  respondents  are 
employing  a  different  mode  now  from  what  they  did  in  1832,  it  must  be  presumed  that 
their  present  mode  of  working  falls  within  the  patent  by  force  of  the  agreement,  the 
words  of  which  are  plain,  viz.,  that  they  are  to  pay  Is.  per  ton  for  all  iron  manufactured 
"by  the  use  of  heated  air,  in  any  of  the  ways  heretofore  applied,"  viz.,  before  1832,  the 
date  of  the  agreement,  or  any  "  mode  falling  within  the  patent."  I  need  not  go  ovei 
the  grounds,  but  as  the  record  does  not  contain  any  allegations  that  they  have  altered 
their  works  since  1832,  I  think  we  must  refuse  the  suspension  for  Baird  and  Company. 

Lord  President — I  am  entirely  of  the  same  opinion. 

Lord  Mackenzie. — I  take  the  same  view  as  Lord  Gillies,  as  the  record  stands ;  and  I 
think  that  the  respondents  ought  to  have  said  in  their  record  that  the  works  had  been 
altered  since  1832,  before  we  could  sustain  a  suspension  at  their  instance,  in  the  face  of 
the  special  agreement. 

Lord  Fullerton. — I  concur  with  the  opinion  expressed. 

Lord  President. — We  will  therefore  remit  to  the  Lord  Ordinary  to  refuse  the  note 
for  Baird  and  Company,  with  expenses.  Expenses  ought  to  go,  as  it  is  perfectly  plain 
they  have  not  spoken  out  as  they  ought  to  have  done. 

Lord  Mackenzie. — ^As  to  the  suspension  and  interdict  at  the  instance  of  the  patentee, 
I  am  not  so  clear,  uidess  he  can  show  that  the  respondents  have  done  something  wrong. 

Lord  Oillies. — There  is  plenty  of  averments  to  that  effect.  Certainly  I  would  not 
grant  an  interdict  against  a  party  where  the  person  applying  for  it  does  not  make  some 
relevant  averment,  that  the  party  has  done,  or  contemplates  to  do  some  wrong ;  but  here 
that  is  not  the  case.  We  have  often  granted  interdict  against  a  party  from  trespassing 
on  ground  in  pursuit  of  game,  where  it  was  merely  alleged  that  a  trespass  was 
apprehended.     There  is  plainly  enough  of  averment  here  to  found  the  interdict 

Lord  Fvllerion. — I  rather  think  the  interdict  ought  to  be  granted.  The  patentee 
has  recalled  the  license,  and  I  do  not  see  that  the  respondents  can  found  on  anything 
after  that)  but  on  the  law  of  the  patent.  Now  it  is  general  in  its  terms,  and  we  can  do 
no  harm  in  granting  the  interdict  where  the  respondents  only  say  they  are  not  using  the 
patent  process. 

The  Court  accordingly,  in  the  note  of  suspension  and  interdict  for  Neilson,  &c., 

"  Pass  the  note  of  suspension,  but  on  condition  of  the  respondents,  within  fourteen 
days,  fhiding  caution  to  pay  all  loss  and  damage  which  the  complainers  may  sustain  from 
the  alleged  invasion  or  infringement  of  their  letters-patent;  refuse,  in  the  meantime, 
the  interdict  3  of  new  ordain  the  respondents  to  keep  an  authentic  note  or  account  of 
the  quantity  of  iron  smelted  by  them." 

And  in  the  note  of  suspension  for  Baird  and  Company, 

"Refuse  the  note  of  suspension,  and  find  the  respondents  entitled  to  expenses; 
appoint  an  account  thereof  to  be  lodged,  and  when  lodged,  remit  the  same  to  the  auditor 
for  taxation  and  to  report,  and  to  the  Lord  Ordinary  to  decern," 
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Ko,  267.     XIL  Jurist  570.     25  June  1840.     2nd  Div.— Lord  Moncreiff. 

Mrs.  Mackenzie  or  Ross  and  Husband,  Pursuers. —  Wood,  Penney. 

Thomas  Mackenzie  of  Applecross,  and  John  Mackenzie,  Defenders. — Dean  of 

Facidty  {Hope),  M'NeiMy  Marshall. 

Besjttdicata — Res  inter  alios — Executor — Caution  in  a  Confirmation — Proponed  and  Re- 
pelled.— Where  decree  has  been  obtained  agaiiLst  an  executor/oro  contentioso,  and  the 
cautioner  in  the  confirmation  is  afterwards  sued  for  the  sum  decerned  for,  he  is  not  en- 
titled to  have  the  proceedings  opened  up  to  the  effect  of  pleading  a  defence  which  was 
proponed  for  the  executor  and  repelled,  without  bringing  a  reduction  of  the  decree 
against  the  executor. 

George  Mackenzie  of  Duudonnell  died  in  September  1816.  He  was  survived  by  lii's 
wife,  and  by  three  children,  Kenneth,  Thomas  and  Jane  (Mrs.  Ross).  Besides  being 
proprietor  of  Dundonnell,  he  had  certain  other  heritable  property,  and  in  particular, 
heritable  bonds  to  the  amount  of  upwards  of  L.7000.  He  was  also  possessed  of  move- 
able funds  to  a  considerable  amount.  He  had  settled  his  landetl  estate  of  Dundonnell  on 
his  eldest  son  Alexander,  and  subsequently,  on  23d  December  1809,  he  executed  a 
general  trust-settlement  of  the  rest  of  his  property,  for  the  puq^ose  of  providing  for  his 
wife  and  younger  children. 

The  purpose  of  the  tnist  was  declared  to  be,  in  the  first  place,  to  secure  to  his  wife, 
in  the  event  of  her  survivance,  a  jointure  of  L.200  per  annum,  with  a  certain  sum  in 
name  of  household  furniture  ;  and  the  following  declaration  is  made : 
*'  Declaring  always,  that  the  foresaid  provisions  now  made  by  me  in  favour  of  my  said 
wife,  shall  be  in  full  payment  and  satisfaction  to  her  of  all  terce  of  lands  and  moveables, 
and  in  full  of  every  other  thing  which  she  could  claim  in  consequence  of  my  death,  and 
in  full  of  all  provisions  made  upon  her  by  our  contract  of  marriage." 

The  next  purposes  of  the  trust  are  thus  expressed  : 
"  In  the  second  place,  that  they,  my  said  trustees,  may  pay  over  the  sum  of  L.3000  sterling 
money  to  Kenneth  ^lackenzie,  my  second  son,  at  the  first  term  of  Whitsunday  or  Martin- 
mas after  my  death,  with  interest  thereafter  during  the  not-payment,  and  a  fifth  part 
more  of  liquidate  penalty  in  case  of  failure.  In  the  third  place,  that  they,  my  said 
trustees,  may  in  like  manner  pay  over  the  like  sum  of  L.3000  sterling  money  to  Thomas 
Mackenzie,  my  youngest  son,  at  the  first  term  of  Whitsunday  or  Martinmas  after  my 
death,  with  interest  thereafter  during  the  not-payment,  and  a  fifth  part  more  of  liquidate 
penalty  in  case  of  failure :  Bat  declaring  always,  that  the  foresaid  provisions  for  my 
younger  sons  are  in  full  payment  and  satisfaction  to  them  of  all  bairns'  part  of  gear, 
l^tim,  or  any  other  claim  competent  to  them  in  or  through  my  death,  or  which  they 
can  ask  or  claim  against  my  heirs  or  representatives." 

The  next  purpose  was  the  following ; 
"In  the  fourth  place,  that  they,  the  said  trustees,  may  pay  over  the  sum  of  L.500  ster- 
ling money  to  Miss  Jane  Mackenzie,  my  only  daughter,  at  the  first  term  of  Whitsunday 
or  Martinmas  after  my  death,  or  her  marriage,  whichever  of  these  events  shall  first  happen, 
with  interest  thereafter  during  the  not-payment,  and  a  fifth  part  more  of  liquidate  penalty 
in  case  of  failure :  declaring  that  this  sum  is  in  full  payment  and  satisfaction  of  all 
Wnis*  part  of  gear,  portion  natural,  and  every  other  legal  claim,  and  also  in  full  payment 
of  what  is  provided  to  her  by  contract  of  marriage  or  otherwise." 

After  satisfying  all  these  purposes,  the  trustees  were  directed  to  pay  over  the  residue 
of  the  trust-funds  to  the  tnlste^^s  eldest  son  Alexander  Mackenzie,  whom  failing,  to  the 
heir  in  possession  of  the  lands  and  estate  of  Dundonnell  at  the  time. 

On  the  day  on  which  he  died,  his  eldest  son,  Alexander,  being  by  this  time  dead, 
George  Mackenzie  executed  another  settlement  of  his  moveable  property  only,  proceeding 
upon  the  narrative,  that  by  the  previous  settlement  his  younger  sons,  Kenneth  arid 
Thomas  Mackenzie,  had  been  provided  in  the  sum  of  L.3000  each  : 
.''And  further,  considering  that  by  the  death  of  my  eldest  son,  the  said  Kenneth  Mac- 
kenzie will  now  succeed  to  me  in  my  heritage  under  the  titles  made  up  to  the  estate  of 
Dundonnell,  and  that  I  am  desirous  to  confer  a  mark  of  my  affection  to  the  said  Thomas 
Mackenzie,  my  youngest  son,  in  addition  to  the  provision  made  in  his  favour  by  the  said 
flettlement^  therefore  I  do,  by  these  presents,  without  hurt  or  prejudice  to  the  foresaid 
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deed  of  settlement^  give,  grant  and  dispone,  to  and  in  favour  [671]  of  the  said  Thomas 
Mackenzie,  my  youngest  son,  and  his  heirs,  executors,  and  assignees  whatsomever.  All 
and  Whole  my  personal  and  moveable  estate,  of  whatever  nature  or  description,  &c : 
And  for  rendering  these  presents  more  effectual,  I  also  nominate  and  appoint  the  foresaid 
Thomas  Mackenzie  and  his  foresaids  to  be  my  executors  and  universal  legators  and  intro- 
mitters  with  my  moveable  estate,  with  power  to  expede  confirmation,  and  all  other  titles 
that  may  be  necessary." 

After  his  father's  death,  Thomas  Mackenzie  accordingly  obtained  himself  confirmed 
executor  ;  and  Alexander  Mackenzie,  banker  in  Inverness,  became  cautioner  in  the  con- 
firmation ;  but  a  bond  of  relief  from  the  consequences  of  his  cautionary  obligation  was 
granted  to  him  by  Alexander  Mackenzie  of  Applecross,  and  Mr.  John  Mackenzie  of 
Inverness. 

The  widow  of  the  deceased,  and  his  sons  Kenneth  and  Thomas,  accepted  the  pro- 
visions made  in  their  favour  in  the  settlement  of  1809,  and  had  them  made  good  out  of 
the  funds  falling  imder  that  settlement.  But  Mrs.  Ross  (Jane  Mackenzie)  having  le- 
solved  to  repudiate  her  father's  settlements  and  betake  herself  to  her  legal  rights,  raised, 
in  November  1816,  a  process  of  reduction  against  her  brother  Thomas  as  executor,  and 
also  against  the  trustees  under  the  deed  of  1809,  in  which  she  called  for  production  of 
both  the  deeds  in  order  to  have  them  reduced,  so  far  as  they  interfered  with  her  legal 
rights.  Over  and  above  her  legitim  she  claimed  the  sum  of  L.500  provided  by  her 
mother's  marriage-contract. 

On  21st  May  1817,  the  following  interlocutor  was  pronounced : — 

"  The  Lord  Ordinary  having  heard  parties'  procurators  on  the  reasons  of  reduction 
and  grounds  of  defence,  finds,  with  respect  to  the  L.500  libelled,  being  the  provision  settled 
on  the  pursuer  by  her  father  and  mother's  contract  of  marriage,  that  the  same  makes  no 
part  of  the  legitim  now  claimed  by  her ;  and  in  regard  this  sum  appears  now  to  have 
been  paid  to  the  pursuer  and  her  husband,  finds  it  unnecessary  to  give  any  further  judg- 
ment thereanent :  Of  consent,  finds  that  the  said  legitim  cannot  be  affected  or  defeat^ 
by  the  deeds  under  reduction,  and  that  said  deeds  are  void  and  null,  so  far  as  concerns 
this  right  of  the  pursuer,  and  to  that  extent  sustains  the  reasons  of  reduction,  and 
reduces,  decerns,  and  declares  in  terms  of  the  conclusions  of  the  reduction  libelled ;  but 
finds  that  the  pursuers  have  no  further  interest  in  insisting  in  the  present  reduction ; 
ordains  the  defender,  within  ten  days,  to  give  in  a  condescendence  of  the  whole  personal 
estate  and  effects  which  belonged  to  the  deceased  George  Mackenzie  at  the  time  of  his 
death." 

Accounts  of  the  personal  estate  were  accordingly  lodged  for  Thomas  Mackenzie  as 
his  father's  executor,  and  having  been  remitted  to  an  accountant,  were  on  15th  June 
1822,  approved  of. 

On  5th  October  1822,  Dr.  Thomas  Ross,  Mrs.  Ross's  husband,  having  become  em- 
barrassed in  his  circumstances,  executed  a  trust-disposition  for  behoof  of  his  creditors, 
under  which  Mr.  John  Thomson,  accountant  in  Inverness,  became  trustee.  On  27th 
March  1827,  down  to  which  time  nothing  further  had  been  done  in  the  process  for 
recovery  of  the  legitim,  a  general  meeting  of  Dr.  Ross's  creditors  was  held,  when  Mr. 
Thomson  received  instructions  "  that  all  the  pending  processes  should,  without  any  delay, 
be  brought  to  a  close  by  submission,  and  to  take  the  necessary  steps  for  getting  this 
done."  Mr.  Thomson  believed  that  Thomas  Mackenzie's  right  to  legitim  remained  entire, 
not  less  than  that  of  Mrs.  Ross ;  and  proceeding  upon  that  belief,  he  agreed  to  receive 
the  one-half  of  the  legitim,  as  the  full  amount  of  Mrs.  Ross's  right,  and  to  grant  t^e 
executor  a  discharge  of  legitim  upon  that  footing.  Accounts  were  accordingly  made  up^ 
and  Mr.  Thomson  granted  to  Thomas  Mackenzie,  the  executor,  a  full  discharge  of  Mrs. 
Ross's  claim  of  legitim.  It  was  alleged  that  this  transaction  was  unknown  to  Dr.  and 
Mrs.  Ross,  and  in  February  1831,  they  proposed  to  waken  the  old  process  in  order  to  its 
being  proceeded  with,  but  it  was  intimated  to  them  that  the  discharge  was  to  be  held 
valid,  and  stood  upon  as  such  by  Thomas  Mackenzie.  They  then  raised  an  action  of 
reduction  and  declarator,  concluding  to  have  the  discharge  set  aside,  or  at  least  to  have 
it  found  that  it  formed  no  obstacle  in  the  way  of  their  claim  to  the  other  half  of  Mrs, 
Ross's  legitim,  still  retained  by  the  executor ;  and  concluding  also  to  have  Thomas  Mac- 
kenzie decerned  to  pay  to  them  the  amount  so  retained,  being  L.1346,  19s.  Id. 

The  only  party  called  to  this  action  was  Thomas  Mackenzie,  the  executor ;  and  the 
original  defences  were  given  in  by  him.     But  in  the  course  of  making  up  his  record,  he 
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had  his  estates  sequestrated  under  the  statute,  and  Mr.  James  Kenton,  accountant  in 
Edinburgh,  became  trustee  in  the  sequestration,  and  was  sisted  as  a  defender  in  the 
room  of  Thomas  Mackenzie.  The  pleas  in  defence  were,  that  the  discharge  was  valid, 
inasmuch  as  Mrs.  Boss  was  not  entitled  to  the  whole  legitim ;  and  that  the  transaction 
with  Mr.  Thomson  fell  within  his  powers  as  trustee,  and  could  not  be  challenged. 

On  17th  May  1834,  the  Lord  Ordinary  (Moncreiff)  pronounced  the  following 
interlocutor : 

'*  The  Lord  Ordinary  having  considered  the  closed  record,  and  heard  parties'  pro- 
curators thereon,  and  made  avizandum  with  the  cause.  Finds  that  the  deed  of  discharge 
called  for  to  be  reduced,  granted  by  Mr.  John  Thomson  as  trustee  for  the  pursuer  Dr. 
Boss,  and  his  creditors,  was  not  granted  upon  any  compromise  or  settlement  of  any  dis- 
puted question,  but  upon  an  assumption  that  the  sum  paid  was  the  full  sum  due  to  the 
pursuer  Mrs.  Boss,  under  her  claim  for  legitim  against  tiiie  estate  of  her  father :  Finds  it 
clearly  instructed,  that  the  sum  so  paid,  and  assumed  to  be  the  full  debt,  was  estimated 
upon  the  principle  that  the  pursuer  had  only  right  to  one-half  of  the  fund  of  legitim 
ascertained  in  the  succession  to  the  estate  of  Mr.  George  Mackenzie,  the  said  pursuer's 
father :  Finds  that  the  principle  of  settlement  so  acted  on  was  erroneous,  and  that  the 
pursuer  had  truly  a  right  to  the  whole  fund  of  legitim,  in  respect  that  she  was  the  only 
sunriyiog  child  of  the  house  who  had  not  discharged  her  claim  of  legitim :  Therefore 
finds,  that  to  the  extent  of  one-half  of  the  sum  justly  and  legally  due  to  the  pursuers, 
ihe  said  discharge  must  be  considered  as  having  been  granted  without  value,  and  cannot 
subsist  as  effectual  to  bar  the  pursuer  from  still  claiming  the  balance  of  the  debt  unpaid : 
Finds  that  although  Mr.  Thomson,  as  trustee,  had  power  to  receive  payment  of  debts 
due  to  Dr.  Boss  in  his  own  right,  or  in  right  of  his  wife,  and  to  grant  discharges  on  such 
payment^  he  had  not  power  to  grant  effectual  discharges,  without  payment,  or  on  payment 
of  half  the  debt  due,  by  whatever  means  such  an  act  might  be  brought  about :  There- 
fore finds,  that  there  are  sufficient  grounds  laid  in  the  record,  and  upon  the  admitted 
facts,  fuUy  comprehended  in  the  summons,  for  reducing  the  discharge  to  the  effect  above 
expressed,  without  calling  on  the  pursuer  to  prove  his  allegations  of  actual  fraud  and 
deception  practised  in  obtaining  the  same :  Therefore  reduces,  decerns,  and  declares  in 
terms  of  the  libel :  Finds  expenses  due,  and  remits  the  account  when  lodged  to  the 
auditor  to  be  taxed. 

"  Note, — ^The  Lord  Ordinary  holds  it  to  be  perfectly  clear,  that  Mrs.  Boss  had  right 
to  the  whole  claim  of  legitim.  The  two  sons  had  accepted  and  received  payment  of  pro- 
mons  from  the  trust-fimds,  which  were  only  given  on  condition  of  the  most  broad  and 
explicit  discharge  of  the  right  of  legitim.  The  case  of  Hog  surely  settled  this,  that  such 
discharges  do  not  accresce  as  purchases  to  the  father's  executry  funds  in  his  own 
p72]  disposal,  but  leave  the  legitim  of  the  same  amount  as  it  would  have  been,  to  be 
taken  up  by  any  child  or  children  who  have  not  discharged.  If  any  thing  be  settled  in 
the  law,  this  is  settled.  The  father  indeed  may  not  have  intended  this  result.  Neither, 
assuredly,  did  Mr.  Hog  of  Newliston  intend  it.  The  defender,  it  is  said,  became  the 
universal  disponee  to  the  moveables  by  the  deed  of  1816.  The  heir  in  Hog's  case  was 
the  oniversal  disponee.  But  when  the  defender  chose  to  take  the  separate  provision 
from  the  trust-funds,  under  the  condition  annexed  to  ity  surely  his  condition  of  heir  and 
universal  disponee  did  not  increase  his  title  to  come  in  the  face  of  the  discharge,  to  take 
away  half  of  the  legitim. 

"  Thinking  this  point  clear,  the  Lord  Ordinary  must  consider  the  discharge  granted, 
whether  proceeding  on  mere  error  on  all  sides,  or  influenced  by  concealment  or  misrepre- 
sentation of  facts,  Hne  cauea,  to  the  extent  of  one-half  of  the  claim.  He  sees  no  occasion 
for  particularly  considering  the  principles  laid  down  by  high  authority  in  the  case  of 
Wikon  and  M'Lellan  against  Sinclair,  December  7,  1830;  W.  &  S.,  IV.  398,  and  that 
of  Monkland  Canal  Company,  December  7,  1831.  To  him  it  appears  that  the  present 
caise  is  totally  different  in  principle.  There  is  no  condictio  indebiti  here.  Nothing  has 
been  j9au2  wrongfully  or  in  error.  The  simple  case  is,  that  in  settling  with  the  trustee 
of  Dr.  Boss,  the  defender  has  only  paid  one-half  of  the  sum  which  he  clearly  should 
have  paid ;  and  the  question  is,  whether  that  shall  be  conclusive  against  the  demand  for 
the  o^er  half  1  The  Lord  Ordinary  can  see  no  principle  of  law  or  equity  for  saying  that 
it  is.  But  it  must  be  kept  in  view,  that  the  payment  made,  and  the  discharge  granted, 
neither  were  in  fact,  nor  professed  to  be,  any  settlement  of  a  doubtful  or  disputed  claim. 

"The  Lord  Ordinary  thinks  expenses  due;   because  if  the  defender  was  under 
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mistake  as  well  as  Mr.  Thomson,  he  shoiild  not  have  resisted  the  claim  when  the  error 
was  pointed  out." 

This  interlocutor  was  not  brought  under  review,  but  became  final,  and  was  followed 
up  by  a  special  decree  against  Thomas  Mackenzie,  the  executor,  by  which  he  wm 
decerned  and  ordained  "  to  make  payment  to  the  pursuers,  in  terms  of  the  conclusions 
of  the  libel,  of  the  sum  of  L.1346,  19a.  Id.,  with  legal  interest  thereof  from  Whitsunday 
1823  till  paid ;  and  of  the  sum  of  L.50  sterling  of  modified  exi>enses  of  process. 

In  consequence  of  Thomas  Mackenzie's  bankruptcy,  he  was  imable  to  make  payment 
of  tliis  debt ;  and  Dr.  and  Mrs.  Ross  raised  an  action  for  the  amount  against  Alexander 
Mackenzie,  the  cautioner  in  the  confirmation.  He,  in  his  turn,  brought  an  action  of 
relief  against  Mr.  Mackenzie  of  Applecross,  and  Mr.  John  Mackenzie  of  Inverness,  from 
whom  he  held  a  bond  of  relief  from  the  consequences  of  his  cautionary  obligation;  and 
the  summons  of  relief  having  been  conjoined  with  the  original  action,  the  defence 
against  Mrs.  Ros8\s  claim  was  maintained  by  the  defenders  in  the  action  of  relief.  The 
principal  plea  in  defence  was,  that  Mrs.  Ross  was  only  entitled  to  one-half  of  the  legitim, 
and  that  she  had  got  from  the  executor  all  she  was  entitled  to. 

"  Ibth  November  1837. — The  Lord  Ordinary  having  considered  the  closed  record, 
and  he^rd  parties'  procurators  thereon,  and  made  avizandum — Finds  that  the  discharge 
granted  by  Mr.  John  Thomson,  as  trustee  for  the  creditors  of  the  pursuer  Dr.  Ross,  to 
Thomas  Mackenzie,  as  executor  of  the  deceased  George  Mackenzie,  of  all  claim  compe- 
tent to  the  pursuer  Mrs.  Ross,  or  her  husband  Dr.  Ross,  for  her  legitim  from  the  estate 
•of  the  said  George  Mackenzie,  having  been  reduced  and  set  aside  by  a  final  decree  of  tiiis 
Court,  obtaineil  in  due  and  competent  form  by  the  pursuers  against  the  said  Thomas 
Mackenzie,  cannot,  in  the  form  of  a  defenx;e  to  this  action,  be  founded  on  as  a  sub- 
sisting and  efiectuiil  discharge,  to  any  effect  whatever,  by  the  defender  as  eaviioner  in 
the  confirmation  of  the  said  Thomas  Mackenzie.     Finds,  separatiniy  so  far  as  it  may  be 
held  competent  in  this  process  to  repe-at  the  judgment  embodied  in  the  said  decree  of 
reduction,  that  the  said  John  Thomson  had  not  poicer^  as  trustee,  to  grant  a  discharge  of 
any  lawful  and  subsisting  debt  of  the  trustees,  either  without  value,  or  on  payment 
of  half  the  sum  due  by  law ;  and  that,  in  the  circumstances  of  the  case,  the  discharge  so 
granted,  while  it  professed  to  proceed,  not  on  any  compromise  of  a  doubtful  claim,  but 
for  the  full  amount  of  the  debt  due,  was,  to  the  extent  of  one-half  of  the  debt,  granted 
without  any  value  whatever,  and  was  therefore  to  that  extent  altogetlier  null  and 
ineffectual :  Finds  that  the  defender,  by  his  bond  as  cautioner  in  the  conifirmation  of  the 
said  Thomas  Mackenzie,  is  liable  to  all  having  interest  in  the  succession,  and  to  creditors 
against  the  estate  in  the  first  instance,  that  the  sum  confirmed,  being  L.5176,  shall  be 
made  free  and  forthcoming  to  all  having  interest  therein  as  law  will :  And  finds  that  he 
is  not  relieved  from  that  obligation  by  the  erroneous  proceeding  of  the  executor  in 
paying  one-half  of  the  debt  due  to  the  pursuers  instead  of  the  whole  thereof,  or  by  the 
reduced  discharge,  or  any  of  the  circumstances  connected  therewith  ;  but  finds  it  averred 
that  the  inventory  on  which  the  defender's  obligation  of  cautionary  was  interposed  has 
been  exhausted,  by  which  the  Lord  Ordinary  understands  it  to  be  meant  that  the  funds 
have  been  entirely  applied  and  exhausted  in  payments  made  to  creditors,  or  other  third 
parties  having  direct  claims  on  the  executry  estate  of  the  deceased  George  Mackenzie : 
Therefore,  before  further  answer,  apiwints  the  defender,  within  ten  days,  to  state  in  a 
minute,  specifically,  in  what  manner  and  to  what  purposes  he  avers  that  the  said  sum  of 
L.5176  has  been  applied;  and  appoints  the  pursuers  to  give  in  answers  thereto  within 
ten  days  thereafter ;  and  in  the  meantime  reserves  all  questions  of  expenses. 

^^  Note, — The  Lord  Ordinary  has  seldom  had  a  clearer  opinion  than  he  lias,  that 
^rrs.  Ross  was  entitled  by  law  to  the  entire  fund  of  legitim  in  this  case.  He  heard 
nothing  in  the  argument  which  was  not  fully  before  him  when  he  pronounced  his  judg- 
ment in  the  reduction ;  and  he  sees  no  reason  for  going  back  on  the  question. 

"  But  he  has  also  a  clear  opinion  that,  though  it  may  be  a  nice  and  difficult  question 
whether  the  cautioner  in  a  confirmation  may  or  may  not  try  over  again,  as  res  inter 
alios,  what  has  been  solemnly  decided  in  fair  trial  with  the  executor  himself,  it  is  not 
competent  for  the  cautioner  to  raise  such  a  question  by  way  of  exception ;  but  that  at 
least  he  must  have  a  reduction  redudive  before  he  can  state  such  a  plea.  The  discharge 
•  founded  on  stands  reduced  as  between  the  parties  assumed  to  have  given  and  received 
'  it ;  and  being  a  nonentity  between  them,  it  cannot  avail  another,  unless  he  can  find 
grounds  for  reducing  the  decree  which  set  it  aside,  so  far  as  it  affects  him.     Whether  ho 
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could  do  80,  seems  to  be  in  no  small  degree  doubtful.  In  the  meantime,  if  it  is  not  a 
discharge  to  the  executor,  it  cannot  be  a  discharge  to  his  cautioner. 

"  Laying  the  discharge  aside,  there  is  not  much  in  the  case.  Accordmg  to  the  terms 
of  the  bond}  in  conformity  to  the  rule  of  law  before  the  statute  4  Geo.  IV.,  cap.  98, 
sec.  2,  the  defender  is  only  liable  in  so  far  as  the  L.5176  in  the  inventory  may  not  have 
been  made  furthcoming  to  those  interested  in  the  executry  estate ;  and  specially  to  the 
pursuers,  as  creditors  of  that  estate,  the  legitim  being  clearly  a  claim  of  debt  (the  bond 
must  have  been  diflferent,  imder  the  4  Geo.  IV.,  in  Ivory's  note,  p.  897).  The  state- 
ments in  the  record  are  very  loose  and  vague  on  this  point,  and  the  Lord  Ordinary  has 
doubt  whether  it  be  really  meant  to  be  said  that  the  amount  has  been  bona  fide  applied 
for  payment  either  of  the  debts  of  the  deceased,  or  even  of  legacies  or  provisions 
appointed  by  his  deed.  If  it  was  expended  on  purposes  of  the  latter  descrii)tion,  the 
point  might  be  very  doubtful  whether,  in  a  question  with  the  cautioner,  it  should  not 
be  held  that  the  funds  in  the  inventory  have  been  made  forthcoming,  in  terms  of  the 
bond,  though  not  in  due  order ;  and  the  Lord  Ordinary  leaves  this  open.  But  he  has  a 
strong  apprehension  that  there  \&  no  more  in  it  than  that  the  executor  has  spent  the 
money  on  his  own  debts  and  necessities ;  and  he  has  a  clear  opinion  that  this  will  not 
avail  against  a  creditor  of  the  executry  estate. 

"  The  plea  founded  on  the  arrestments  discharged,  has,  at  first  sight,  an  apparent 
plausibility ;  but  it  seems  to  be  quite  unsound.  One  class  of  tlie  arrestments  were  by 
the  pursuers  [573]  themselves.  But  what  was  the  purpose  of  them  ?  Only  to  prevent 
payment  to  Thomas  Mackenzie,  the  very  person  whOy  by  the  ronfinncUian  toas  enabled  by 
the  defeTider's  cautionary  to  receive  the  money^  and  for  whom  tlie  defender  bound  himself 
that  the  whole  should  be  made  furthcoming  by  him.  Surely  the  pursuers  were  not 
bound  to  keep  up  their  arrestments  for  the  defender's  protection,  and  even  if  acting  for 
themselves,  and  aware  of  their  rights,  they  would  have  been  entitled  to  discharge  them 
on  payment  of  half  the  debt,  trusting  to  tJie  defewler's  obligation.  He  was  no  worse 
than  if  the  arrestments  had  never  been  used.  The  other  arrestment  has  still  less  appli- 
cation to  the  matter.  It  was  an  arrestment  by  a  third  party,  creditor  of  Dr.  Ross,  in 
the  hands  of  Thomas  Mackenzie  the  executor,  of  what  might  be  due  to  the  piu^suers. 
The  discharge  bears  that  the  debt  of  the  creditor  was  paid  by  the  sum  received  on 
account  of  the  legitim,  and  so,  of  course,  was  to  be  discharged  as  a  settled  debt.  What 
has  this  to  do  with  the  present  question,  or  how  can  it  i)ossibly  affect  it  ?  If  the  claim 
to  the  other  half  of  the  legitim  had  been  expressly  acknowledged  in  the  deed,  Mr. 
Macandrew's  arrestment  must  still  have  been  discharged  on  payment  of  his  debt." 

The  defender  reclaimed,  and  the  Court  ordered  cases.  In  the  cases  the  whole  merits 
were  argued.  And  the  principal  questions  discussed  were ;  firsty  whether  Mrs.  Ross  was 
entitled  to  the  whole  legitim,  and  whether  the  discharge  by  Thomson  was  in  itself  con- 
sequently invalid ;  secondly^  whether,  supposing  the  discharge  to  be  invalid,  and  pro{>erly 
set  aside  as  against  the  executor,  the  cautioner  in  the  confirmation  was  not  still  entitled 
to  found  on  t^e  discharge  as  effectual  for  his  own  liberation. 

But  there  was  a  preliminary  objection  urged  by  the  pursuers  to  the  competency  of 
again  discussing  questions  which  had  been  disposed  of  in  the  previous  process  with  the 
executor  by  a  decree  that  stood  unreduced.     They  argued, — 

That  Mrs.  Ross's  claim  to  the  whole  legitim  had  been  already  constituted  by  a 
judgment  pronounced  foro  eontenttoso  in  an  action  against  the  proper  party  contradictor ; 
and  that  it  was  equally  good  against  the  cautioner  as  against  the  principal  debtor. 
Although  it  is  open  to  cautioners  to  state  pleas  omitted  by  the  principal  debtor  in  the 
action  against  him,  that  was  not  the  case  here  ; — pleas  were  attempted  to  be  urged  for 
tibe  cautioner,  which,  in  a  fair  litigation  with  the  principal  debtor,  had  already  been 
proponed,  considered,  and  repelled.  This  would  have  been  incompetent  even  in  the  case 
of  an  ordinary  cautioner  for  a  debt.  But  the  defenders  were  in  a  more  unfavourable 
situation  for  opening  up  the  decree  already  pronounced  ;  since  the  obligation  of  the 
cautioner  here  was  not  to  see  a  certain  debt  paid,  but  to  see  that  the  funds  uplifted  by 
the  executor  were  duly  applied  by  him.  It  was  therefore  sufficient  that  the  decree 
enforcing  such  due  application,  should  be  directed  against  the  executor. 

Argued  for  the  defenders — 

The  decree  obtained  against  the  executor  in  the  previous  process,  does  not  constitute 
res  judicata  against  the  cautioner,  inasmuch  as  it  is  res  inter  alios  acta.  It  was  com- 
petent to  the  pursuers  to  cite  the  cautioner  as  well  as  the  executor  in  the  former  action ; 
S.R.R.  J.  21 
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and  if  they  had  done  so,  and  the  cautioner  had  appeared,  the  decree  would  have  been 
res  judicata  between  them  and  the  cautioner.  But  not  having  taken  that  course,  every 
plea  in  defence  remains  open  to  the  cautioner,  notwithstanding  the  decree  in  the 
previous  action. 

Lord  Justice-Clerk. — It  is  not  alleged  that  anything  was  omitted  to  be  stated  in  the 
case  with  the  executor,  and  I  have  not  been  able  to  see  that  the  cautioner  is  entitled  to 
ask  the  case  to  be  reconsidered.  Take  the  case  of  an  ordinary  cautionary  obligation,  and 
suppose  that  the  principal  debtor  had  come  forward  and  argued  the  case  from  begimiing 
to  end,  and  there  had  been  a  full  investigation  by  the  Court  previous  to  the  decision 
being  given ;  if  the  cautioner  were  to  come  here  and  say  that  he  wished  to  go  again  into 
the  investigation,  because  he  had  been  come  against,  the  answer  would  have  been  com- 
plete :  "  You  don't  allege  that  any  thing  necessary  to  the  decision  was  omitted.'*  Now 
it  is  not  here  alleged  that  any  thing  necessary  to  the  decision  has  been  omitted.  This 
objection  seems  to  me  indomitable. 

Lord  Meadmohank, — I  am  entirely  of  the  same  opinion.  Without  a  reduction  we 
cannot  open  up  the  proceedings. 

Lord  Medwyn, — It  is  to  be  kept  in  view  tliat  there  are  different  kinds  of  cautionary. 
A  cautioner  in  a  suspension,  or  a  cautioner  judieio  sisti,  is  already  in  the  process,  and  is 
entitled  to  overlook  the  proceedings,  and  he  would  not  be  listened  to  afterwards  asking 
an  investigation  into  them  of  new.  In  an  ordinary  cautionary  obligation  the  case  is 
diflferent.  The  decree  against  the  principal  debtor  is  res  inter  alios  aetOf  and  that  is  one 
of  the  pleas  stated  here.  The  cases  of  Kinghorn,  Hamilton  and  Tait,  are  applicable. 
Whenever  a  creditor  wishes  not  to  have  his  claim  disputed  a  second  time  by  the 
cautioner,  he  ought  to  bring  him  into  the  process.  If  the  cautioner  do  not  then  appear, 
it  is  his  own  fault ;  but  if  he  be  not  called,  and  any  thing  be  done  behind  his  back,  he 
is  entitled  to  see  that  every  thing  is  regularly  done,  and  that  there  is  a  valid  decree 
against  him,  I  do  not  see  the  necessity  for  a  reduction. 

Lord  Moncreiff, — I  remain  of  the  opinion  expressed  in  the  note  to  my  interlocutor. 
All  the  length  I  go  is,  that  a  cautioner  in  a  comfirmation,  after  decree  pronounced 
against  the  executor,  cannot  be  allowed  to  try  the  matter  over  again  without  a  reduction. 

The  Court  superseded  process,  in  respect  that  the  defenders  intimated  their  readiness 
to  bring  a  reduction  of  the  decree  against  the  executor. 

Pursuers'  Auihonties.--W ood  v.  Wood,  1623  ;  M.  14,049.  Fairbairn  v.  Kelloe,  22d 
January  1629 ;  M.  14,053.  Irving  v.  Strachan,  24th  June  1665  ;  M.  14,060.  Stair  I., 
17,  9.     Hamilton  v.  Calder,  18th  June  1706;  M.  2091.     Ersk.  III.,  3,  64. 

Defenders'  AutTiorUies^—Arnot  v,  Hume,  9th  July  1623 ;  M.  14,051.  E.  of  King- 
horn  V,  E.  of  Winton,  11th  December  1673;  M.  14,062.  Dick  v.  Craig,  12th  March 
1685 ;  M.  14,064.     Hamilton  v.  Calder. 


No.  312.     XIL  Jurist  667.     17  July  1840.     2nd  Div.— Lord  Cuninghame. 

Sarah  Wilson  or  Gloag  and  Husband  and  Others,  Pursuers. — A.  M'Neill 

Pbtkr  Wilson  and  Others,  Defenders. — Dean  of  Faculty  (ffope).  More. 

Proof  to  lie  in  retentis — Instrumentary  Witnesses — Parties. — In  an  action  of  reduction- 
improbation  on  the  ground  of  forgery,  commission  was  granted  to  take  the  evidence  of 
the  instrumentary  witnesses,  one  of  whom  was  also  writer  of  the  deed,  to  lie  in 
retentiSf  although  they  had  both  been  called  as  defenders  in  the  action,  and  although 
they  were  not  above  the  age  of  seventy,  nor  in  bad  health. 

See  supra,  27th  June  1840,  p.  578.  This  was  a  case  reported 'by  Lord  Cuninghame. 
It  was  an  action  of  reduction-improbation  of  a  trust-sett] ement  on  the  [668]  ground  of 
forgery,  raised  at  the  instance  of  the  next  of  km  of  the  deceased,  in  which  they  called 
as  defenders  not  only  the  trustees  under  the  settlement,  but  also  the  instrumentarr 
witnesses,  the  Messrs.  Beveridge,  one  of  whom  was  also  the  writer  of  the  deed.  In  a 
previous  action  of  reduction  on  the  ground  of  facility  and  fraud,  the  evidence  of  the 
Messrs.  Bevoridge  had  been  taken  by  commission  to  lie  in  retentis ;  and  the  defenders 
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now  prayed  that  the  same  thing  should  be  done  in  this  action.  The  pursuers  objected, 
that  having  now  been  called  as  parties,  the  Messrs.  Beveridge  could  not  be  witnesses  for 
the  defence.  It  was  answered  for  the  defenders,  that  this  had  been  done  collusively, 
with  the  view  of  dishabilitating  the  Messrs.  Beveridge,  and  that  the  defenders  would  be 
entitled  to  have  them  ultimately  examined  as  witnesses,  by  getting  their  case  separated 
from  that  of  the  other  defenders.  The  pursuers  then  contended,  that  it  was  only 
witnesses  whose  evidence  there  was  danger  of  losing  in  consequence  of  their  being  in 
bad  health  or  above  seventy  years,  whose  evidence  could  be  taken  to  lie  in  reteniis.  It 
was  answered  that  the  rule  did  not  apply  to  instrumentary  witnesses. 

Lord  Mancreiff, — There  is  the  case  of  Colin  Mackenzie,  where  a  witness  in  perfect 
health  was  examined  on  commission. 

Lord  Justice-Clerk, — A  new  examination  by  a  commissioner  can  serve  nothing  but 
the  ends  of  justice. 

The  other  Judges  having  concurred,  the  Lord  Ordinary  pronounced  the  following 
interlocutor : 

"Having  advised  with  the  Lords  of  the  Second  Division  of  the  Court,  grants 
conmiission  to  Mr.  James  Crawfurd,  advocate,  to  take  the  oaths  and  depositions,  and  to 
receive  the  productions  and  exhibits  of  Samuel  Beveridge,  solicitor  in  Leith,  and 
Patrick  Sandeman  Beveridge,  formerly  clerk  to  the  said  Samuel  Beveridge,  and  now 
solicitor  in  Leith." 


No.  44.  XIII.  Jurist  73.     8  Dec.  1840.     2nd  Div.— Lord  Moncreiff. 

Jambs  Ritchie,  Pursuer. — Dean  of  Facidty  {Hope),  Penney, 

Mrs.  Frances  C.  Rennie  and  Others,  Defenders. — M'NeUl,  Pattison, 

Hiubandand  Wife — Jusmariti — Alimentary  Provision — AssignaJtion, — Certain  heritable 
subjects  were  provided  to  a  married  woman  in  liferent,  and  to  her  children  in  fee. 
The  liferent  was  declared  to  be  alimentary,  exclusive  of  the  jvs  niariti^  of  arrestment, 
and  of  assignation ;  notwithstanding  the  liferentrix  assigned  a  portion  of  her 
alimentary  right  for  a  time,  for  the  discharge  of  alimentary  debts,  and  without  the 
consent  of  her  husband — Held,  in  the  special  circumstances  of  the  case,  that  the  deed 
of  assignation  could  not  be  challenged  at  the  instance  of  her  or  her  husband ;  but 
that,  so  far  as  it  affected  the  interests  of  the  children,  it  was  ineffectual. — Opinion, 
that  a  wife  was  entitled  to  assign  a  portion  of  an  alimentary  fund  belonging  to  her, 
Ist,  for  the  aliment  of  her  husband,  who  had  no  other  means,  when  living  actually, 
but  not  conventionally  apart  from  her;  2d,  for  payment  of  sums  given  to  the 
husband  for,  and  expended  by  him  on  the  aliment  of  the  wife  and  family,  when  living 
in  family  with  his  vrife,  and  having  no  other  means  of  subsistence. 

The  defender  was  proprietrix  of  a  portion  of  a  tenement  in  Princes  Street, 
Edinburgh,  the  remainder  of  which  belonged  to  her  brother,  Lieutenant  Robertson.  In 
1831,  he  executed  a  trust-disposition  and  settlement,  by  which  he  conveyed  his  part  of 
the  property  in  favour  of  Captain  Barclay  and  others,  as  trustees  for  behoof  of  his  sister 
and  her  family.     The  provision  to  the  defender  is  in  liferent,  and  is  declared  to  be 

"purely  alimentary,  and  exclusive  of  the  jus  mariti  of  her  present  or  any  future 
husband,  and  that  it  shall  not  be  attachable  by  arrestment  or  diligence  of  any  kind 
whatever,  nor  assignable,  nor  subject  to  any  deeds  which  either  she,  or  her  present  or 
future  husband,  may  grant  in  relation  thereto,  or  debts  which  they  may  contract." 

In  November  1832,  Lieutenant  Robertson  died  in  India,  and  the  intelligence  of  the 
event  reached  this  country  in  May  1833.  In  1832,  Mr.  Ritchie,  the  pursuer,  had 
advanced  to  Mr.  Rennie  the  sum  of  L.400  on  the  security  of  his  wife^s  property; — 
during  the  two  following  years  he  advanced  further  sums ;  and  in  1834  he  advanced  a 
sum  with  which  certain  meliorations  were  effected  upon  the  whole  tenement.  In  1835, 
Captain  Barclay,  the  sole  accepting  trustee  of  Lieutenant  Robertson,  with  the  consent  of 
tfn.  Rennie,  executed  a  formal  assignation  of  the  rents  to  the  pursuer,  upon  the 
fiarrative, 

"That  in  the  execution  of  the  said  trust,  I,  in  the  year  1832,  with  t^e  concurrence 
and  approbation  of  the  said  Mrs.  Frances  Clementina  Robertson  or  Rennie,  took  the 
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assistance  of  the  said  Mr.  James  Kitchie,  who  at  her  request,  and  with  my  sanction,  not 
only  made  necessary  advances  from  time  to  time  to  her  for  the  maintenance  and  support 
of  her  family,  but  also  paid  various  claims  attaching  to  the  said  property  in  Princes 
Street,  Edinburgh,  and  made  sundry  payments  to  account  of  interest  on  the  said 
heritable  debt  L.1500  sterling,  affecting  the  same,  by  all  which  the  said  James  Ritchie 
is  now  in  advance  for  me,  as  trustee  foresaid,  the  sum  of  L.474,  17s.  8d.,  including 
interest  to  Whitsunday  last^  on  the  said  sum  of  L.400,  for  which  he  holds  a  disposition 
as  aforesaid,  conform  to  fitted  account,  doqueted  and  signed  by  him  and  the  said  Mrs. 
Frances  Clementina  Robertson  or  Rennie,  and  by  me,  as  relative  hereto ;  and  also, 
considering  that  in  order  to  put  the  said  trust-property  in  Princes  Street,  Edinburgh, 
into  a  state  for  being  let  more  productively,  it  was  lately  found  necessary  to  make 
extensive  repairs  and  alterations  thereon,  by  which  considerable  expense  was  incurred  to 
tradesmen  and  others,  whose  accounts,  amounting  to  L.355,  lis.  9d.,  conform  to  list 
subscribed  as  aforesaid  as  relative  hereto,  are  still  unpaid.  And  now,  seeing  that  on 
condition  of  my  granting  these  presents  in  manner  underwritten,  the  said  James  Ritchie 
is  willing  not  only  to  abstain  from  using  any  legal  proceedings  against  me  or  the  said 
trust-estate  for  recovery  of  the  said  debt  of  L.474,  17s.  8d.  due  to  him,  but  also  to 
satisfy  and  pay  the  claims  of  the  said  tradesmen  and  others  upon  the  said  property, 
amounting  to  the  said  sum  of  L.355,  lis.  9d.,  so  as  to  prevent  accumulation  of  expenses 
by  any  legal  proceedings  at  their  instance,  and  further,  to  pay  the  interest  of  the  said 
debt  of  L.1500  sterling  as  the  same  shall  fall  due." 

On  this  narrative  Captain  Barclay,  as  trustee,  with  consent  of  Mrs.  Rennie,  went  on 
to  assign  the  current  leases  of  the  subjects  in  Princes  Street,  and  the  future  rents 
arising  out  of  these  subjects,  to  the  defender. 

A  reduction  of  this  deed  was  brought  by  Mrs.  Rennie  as  contrary  to  the  provisions 
of  her  brother's  trust-settlement,  and  Mr.  Ritchie  brought  a  coimter  action  of  declarator 
and  payment. 

A  record  having  been  made  up,  and  an  accountant's  report  given  in  as  to  the  state  of 
accounts,  the  Lord  Ordinary  pronounced  the  following  interlocutor : 

"  20th  May  1840. — The  Lord  Ordinary  having  considered  the  closed  records  in  the 
two  processes  of  declarator  at  the  instance  of  James  Ritchie,  and  of  reduction  at  the 
instance  of  Mr.  James  Crawford,  as  curator  bonis  appointed  by  the  Court,  and  having 
further  considered  the  report  of  the  accountant  on  a  remit  in  the  process  of  declarator, 
with  the  note  of  objections  for  Mrs.  Rennie  to  the  said  report,  and  the  various  documents 
produced  and  referred  to,  and  having  heard  parties'  procurators  on  the  whole  cause,  and 
made  avizandum,  and  resumed  consideration  of  the  whole  state  of  the  process,  conjoins 
the  said  processes :  Finds  that  all  the  grounds  for  reducing  the  deed  of  assignation  and 
doquets  called  for  in  the  process  of  reduction,  which  depend  on  allegations  of  fraud, 
were  abandoned  after  the  cause  was  remitted  to  the  jury  roll  for  trial,  and  are  not  now 
insisted  in :  Finds  that  the  remaining  grounds  of  reduction  are  necessarily  involved  in 
the  grounds  of  the  declarator,  and  the  state  of  the  accounting  under  the  second  or 
alternative  conclusion  of  the  said  summons  of  declarator:  Finds  that  the  question 
concerning  the  competency  and  validity  of  the  deed  of  assignation  by  Captain  Barclay, 
the  trustee,  and  Mrs.  Rennie,  so  far  as  it  may  be  necessary  to  determine  the  question,  is 
materially  different  in  regard  to  the  interest  which  may  be  in  the  children  of  Mrs. 
Rennie,  as  the  parties  ultimately  entitled  to  the  fee  of  the  property,  and  in  regard  to  the 
interest  of  Mrs.  Rennie  herself,  as  in  the  right  of  an  alimentary  provision  of  a  defined 
character,  exclusive  of  the  husband's  jits  marUi ;  and  that  any  question  concerning  the 
validity  of  the  doquets  called  for,  is  also  different  from  that  relating  to  the  deed  of 
assignation :  Finds  specially,  that  there  is  no  relevant  ground  alleged  for  reducing  the 
doquets,  so  far  as  they  are  probative  instruments  under  the  hand  of  Captain  Barclay, 
and  import  deliberate  acknowledgments  of  the  correctness  of  the  accounts  referred  to, 
and  his  sanction  to  the  various  articles  expressed  in  them,  so  far  as  the  same  might 
depend  on  his  succession  (sanction?)  or  homologation,  without  prejudice  to  the  legal 
effects  of  the  said  doquets  in  other  respects,  and  subject  always  to  the  correction  of  any 
errors  which  may  be  pointed  out,  and  the  taxation  and  disposal  of  business-accounts,  as 
hereinafter  reserved :  Finds  that  the  deed  of  assignation,  dated  23d  December  1835,  is 
not  legally  valid  or  effectual,  in  so  far  as  any  interests  vested  in  the  children  of  Mrs. 
Rennie,  as  ultimate  fiars  of  the  property,  may  be  affected  in  any  manner  in  which  they 
could  not  have  been  affected  if  the  said  deed  of  assignation  had  not  been  executed: 
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abstract.  These  also  are  minutely  discussed  by  the  accountant.  They  relate  to 
repairs  and  meliorations  of  the  property.  Here  again  the  chief  objection  is,  that 
the  repairs  were  not  all  executed  under  the  express  orders  of  Captain  Barclay.  It 
is  not  denied  that  they  toere  executed,  nor  is  it  said  that  they  were  not  necessary  or 
use/id.  It  is  denied,  indeed,  in  words,  that  the  alterations  made  increased  the  rent. 
But  it  seemed  to  be  admitted  in  the  debate,  that  even  these  alterations  were  necessary 
for  enabling  the  trustee  to  let  the  trust-property  profitably  at  all,  because,  without 
joining  it  with  Mrs.  Rennie's  separate  property,  the  whole  could  not  be  put  in  a  state  for 
advantageous  letting.  The  explanation,  however,  is,  that  Captain  Barclay  very 
naturally  allowed  Mr.  Bennie  to  superintend  the  repairs  which  were  required ;  and  the 
idea  of  the  repairs  having  been  made  on  the  credit  of  Mr.  Kennie,  besides  being 
incredible  in  the  circumstances  in  which  he  stood,  and,  according  to  the  known  rights  of 
the  property,  is  contradicted  by  the  fact,  that  the  tradesmen  employed  did  all  consider 
themselves  as  employed  for  the  trust. 

*^But,  in  truth,  there  is  a  short  answer  to  these  objections  (not  adverted  to) — clU  these 
articles  are  comprehended  in  the  account  which  was  doqueted  by  Captain  Barclay,  and 
embraced  by  the  assignation;  and  whether  that  deed,  as  an  assignation,  was  within 
Captain  Barclay's  power  or  not,  his  probative  acknowledgments  of  the  expense  of  these 
repairs  and  meliorations  are  liable  to  no  challenge  whatever,  when  the  allegations  of  fraud 
are  withdrawn.  He  was  a  man  completely  sui  juris ;  and  after  he,  with  the  concurrence 
of  Mrs,  Remiie  herself,  has  deliberately  recognised  and  sanctioned  these  debts  contracted 
for  repairs  of  the  trust-property,  it  is  surely  out  of  all  question  to  say  that  they  are  not 
tnistrdebts,  merely  because  they  may  have  been  made  through  the  instrumentality  of 
Mr.  Rennie.  They  amount  in  all  only  to  about  one  half-year^s  rent,  and  they  were 
evidently  necessary  deductions  before  the  free  annual  produce  allotted  to  Mrs.  Bennie 
could  emerge. 

"  3.  It  was  agreed  that  the  matter  of  expenses,  &c.,  forming  the  4th  article  of  the 
abstract^  should  stand  over.  And  with  regard  to  the  5th  article,  relating  to  the  interest 
of  the  L.400,  the  Lord  Ordinary  might  have  given  judgment  upon  it  to  some  effect. 
But  as  there  is  an  imcertainty  concerning  the  just  proportion  of  the  rent  corresponding 
to  Mrs.  Rennie's  separate  property,  and  the  right  to  apply  the  trust-rents  to  the  other 
interest,  may  admit  of  discussion,  though  he  thinks  the  accountant's  observation  very 
reasonable,  he  has  thought  it  better  to  reserve  the  whole  point.  The  article.  No.  9,  of 
progressive  interest,  must  of  course  stand  over. 

"  4.  There  can  be  no  doubt  that  Captain  Barclay  had  no  power  to  assign  even  the 
rents,  in  any  manner,  to  the  prejudice  of  the  children  entitled  to  succeed  to  them  in  the 
event  of  Mrs.  Rennie's  death ;  and  the  Lord  Ordinary  has  so  found,  with  reference  to 
the  concliision  in  the  declarator,  though  the  curator  bonis  does  not  insist  in  the  reduction. 
He  understood  this  to  be  admitted  in  the  debate.  At  the  same  time,  it  does  not  appear 
that  the  children  have  really  any  interest  now  which  can  be  at  all  affected. 

**  5.  When  the  accounting  is  extricated,  there  is  little  remaining  of  practical  matter  for 
judgment.  But,  no  doubt,  the  pursuers  of  the  reduction  insist  for  judgment  upon  that. 
The  grounds  of  reduction  which  remain  are,  simply,  that  Mrs.  Rennie  was  a  married 
woman,  that  her  husband  did  not  concur  in  the  assignation,  and  that  the  alimentary 
provision  is  declared  not  to  be  assignable  by  the  trust-deed.  The  question  is,  whether 
Mrs,  Bennie  and  ?ier  husband  are  entitled  to  reduce  the  deed  on  these  grounds,  with 
reference  to  the  circumstances  under  which  it  was  granted.  The  Lord  Oniinary  thinks 
that  they  are  not.  In  so  finding,  he  does  not  mean  to  decide  any  abstract  question,  but 
only  finds  that  these  parties  are  not  entitled  to  reduce  in  the  circumstances  of  this  case, 

"In  Wie  first  place,  it  is  settled  by  the  case  of  Monypenny  v.  Lord  Buchan,  &c.,  11th 
July  1835,  that,  notwithstanding  the  strongest  clauses  of  this  nature  excluding  arrestment 
and  assignation,  an  alimentary  provision  may  be  assigned  for  alimentary  debts.  Laying 
the  trustee  aside,  therefore,  Mrs,  Rennie  could  effectually  assign  hei'  alimentary  right  for 
security  and  satisfaction  of  alimentary  debts  previously  contracted;  more  especially, 
considering  the  extent  of  it,  and  that  a  reasonable  aliment  was  reserved.  If  she  had 
done  this  simply,  it  would  have  been  the  same  case  with  Buchan ;  and  the  case  in  this 
point  is  not  altered  by  the  intervention  of  the  trustee. 

"  In  the  second  place,  though  Mrs.  Rennie  was  a  married  woman,  the^t^  mariti  of  her 
husband  was  expressly  excluded  in  the  very  constitution  of  the  liferent  right,  by  a  third 
party,  her  brother.     This  is  not  the  case  of  a  renunciation  of  the  jus  majiti  by  the 
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substantially  no  more  than  what  not  only  she,  but  Mr.  Hennie  also,  had  in  the  most 
express  terms  pledged  themselves  to  grant,  while  drawing  with  the  most  pressing  urgency 
on  the  friendship  and  resources  of  Mr.  Kitchie.  It  was  truly  observed  in  the  debate, 
that  ingratitude  is  not  a  legal  defence  of  deeds  which  may  be  ineffectual  in  law.  But  it 
does  give  a  very  singular  complexion  to  this  case,  when  it  is  seen,  on  the  one  hand,  that 
the  pursuers  of  the  reduction,  after  raising  a  summons  which  charged  their  former  friend 
with  the  most  infamous  and  fraudulent  conduct,  in  the  very  acts  which  they  had  done 
with  their  eyes  open,  when  the  Lord  Ordinary  at  once  sent  that  for  trial  to  the  jury  roll, 
immediately  abandoned  all  those  charges,  and  allowed  the  cause  to  be  discussed  on  the 
footing  that  they  could  not  be  maintained ;  and  when,  on  the  other  hand,  it  is  found, 
upon  the  strictest  investigation,  that  Mr.  Ritchie's  accounts,  and  his  whole  conduct^ 
stand  perfectly  pure  and  correct,  admitting  of  no  impecwhment  of  his  honour  or 
integrity,  and  that  if  there  was  error  in  the  transactions  which  bring  him  into  Courts  be 
was  only  drawn  into  it  by  the  parties  who  are  now  opposed  to  him,  and  with  the  most 
benevolent  motives  towards  them. 

"  The  Lord  Ordinary  has  thought  it  only  what  is  due  to  a  party  so  situated  to  say 
thus  much ;  and  he  is  convinced  that  no  one  who  studies  the  case  as  he  has  done,  can 
have  any  other  impression.  Nevertheless,  from  the  complexity  of  the  transactions,  and 
liie  peculiar  nature  of  the  deed  objected  to,  he  has  found  no  small  difficulty  in 
extricating  the  cause  in  a  manner  satisfactory  to  himself y  according  to  the  justice  of  the 
cctse,  and  with  safety  to  the  law.  He  is  relieved  from  entering  into  much  detail,  by  the 
very  clear  statement  in  the  accountant's  report,  the  perusal  of  which  is  sufficient  to  give 
every  one  a  distinct  understanding  of  the  precise  nature  of  the  transactions  of  the 
parties,  and  their  true  rights  towards  one  another.  He  must  own,  however,  that  it 
was  a  surprise  to  him,  not  having  then  read  the  report,  that  at  the  end  of  the 
debate  it  came  out,  that  if  Mr.  Ritchie's  accounts  are  really  correct,  and  his  claims  con- 
stitute just  debts  against  Mrs.  Rennie  (of  which  he  has  no  doubt),  there  is  truly  no 
remaining  subject  of  controversy  conncering  the  assignation^  because  the  debt  is  either 
fully  paid,  or  there  must  be  funds  in  the  banks  for  paying  it^  and  Mr.  Ritchie  can  have 
no  objection^  when  tluxt  is  done,  to  discharge  the  assignation,  and  put  the  curator  bonis  in 
possession  of  the  rents.  There  are  a  few  points  on  which  the  Lord  Ordinary  thinks  it 
necessary  to  add  some  observations. 

'n.  He  has  not  the  least  doubt  that  all  the  articles  objected  to  under  the  3d  article 
of  the  accountant's  abstract,  are  correct  charges  for  advances  for  aliment  to  Mrs.  Rennie 
and  her  family.  The  accountant  has  gone  into  the  particulars  with  great  care.  The 
material  objection  is,  that  in  a  number  of  instances,  the  money  was  given  to  Mr,  Benme 
himself,  while  living  in  family  with  Ids  wife,  and  having  no  other  means  of  subsistence. 
The  accountant  has  demonstrated,  that,  in  the  most  material  article,  making  one-half  of 
the  sums  objected  to,  if  not  a  great  deal  more,  the  payment  was  made  ai  the  express 
request  of  Mrs,  Rennie  and  Captain  Barclay.  And,  both  for  the  reasons  stated  by  the 
accountant,  and  because  it  appears  to  the  Lord  Ordinary  that  the  particular  mode  of 
making  the  payment  is  of  little  consequence,  when  it  clearly  appears  that  the  money  was 
given  for  the  support  of  the  family,  he  cannot  think  that  the  objection  to  any  one  of 
these  bona  fide  payments  could  with  any  justice  be  sustained. 

"The  defenders  object  strenuously  to  the  sums  of  L.50  and  L.20,  which  were  given 
to  Mr.  Rennie  when  he  went  to  America.  When  one  reads  ih&  correspondence 
relative  to  this  matter,  it  must  be  thought  a  very  hard  objection.  Rennie  was  bankrupt, 
and  fled  from  Scotland,  and  writes,  that  if  he  returned,  he  must  expect  to  go  to  primn^ 
and  then  both  he  and  Mrs.  Rennie  beseech  the  pursuer,  in  the  most  piteous  terms,  to 
make  these  advances  to  him  that  he  might  go  to  Canada,  promising  a  deed  of  the  very 
nature  of  that  which  was  ultimately  granted.  The  money  is  given;  and  Rennie  is 
absent  for  two  years,  constantly  soliciting  more :  And  when  this  sum  of  L.70  is  at  last 
stated  as  part  of  the  aliment  of  this  family,  being  the  only  means  of  aliment  of  tlie 
head  of  it  for  two  years,  it  is  main-  [76]  -tained  by  Mrs,  Rennie  herself  to  have  been 
unwarrantedly  given,  and  she  and  he  together  try  to  throw  the  pursuer  (which  is  all 
that  can  be  done)  on  the  bankrupt  husband  as  his  only  debtor.  The  Lord  Ordinary 
cannot  think  that  this  is  consistent  either  with  law  or  justice.  In  the  simplest  view,  it 
was  but  giving  about  a  seventh  part  of  the  income  of  Mrs.  Rennie  in  two  years  for  the 
cUiment  of  her  own  husband,  who  had  no  other  means. 

"  2.  Strong  objections  are  made  to  the  articles  embraced  by  the  8th  head  of  the 
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abstract.  These  also  are  minutely  discussed  by  the  accountant.  They  relate  to 
repairs  and  meliorations  of  the  property.  Here  again  the  chief  objection  is,  that 
the  repairs  were  not  all  executed  under  the  express  orders  of  Captain  Barclay.  It 
is  not  denied  that  they  were  executed^  nor  is  it  said  that  they  were  not  necessary  or 
useful.  It  is  denied,  indeed,  in  words,  that  the  alterations  made  increased  the  rent. 
But  it  seemed  to  be  admitted  in  the  debate,  that  even  these  alterations  were  necessai'y 
for  enabling  the  trustee  to  let  the  trust-property  profitably  at  all,  because,  without 
joining  it  with  Mrs.  Rennie's  separate  property,  the  whole  could  not  be  put  in  a  state  for 
advanti^eous  letting.  The  explanation,  however,  is,  that  Captain  Barclay  very 
naturally  allowed  Mr.  Bennie  to  superintend  the  repairs  which  were  required ;  and  the 
idea  of  the  repairs  having  been  made  on  the  credit  of  Mr.  Rennie,  besides  being 
iacredible  in  the  circumstances  in  which  he  stood,  and,  according  to  the  known  rights  of 
the  property,  is  contradicted  by  the  fact,  that  the  tradesmen  employed  did  all  consider 
themselves  as  employed  for  the  trust. 

'^But,  in  trutji,  there  is  a  short  answer  to  these  objections  (not  adverted  to) — dU  these 
articles  are  oompr^ended  in  the  account  which  was  doqueted  by  Captain  Barclay^  and 
embraced  by  the  assignaiion;  and  whether  that  deed,  as  an  assignation^  was  within 
Captain  Barclay's  power  or  not,  his  probative  acknowledgments  of  the  expense  of  these 
repairs  and  meliorations  are  liable  to  no  challenge  whatever,  when  the  allegations  of  fraud 
are  withdrawn*  He  was  a  man  completely  sui  Juris  ;  and  after  he,  with  the  concurrence 
of  Mrs.  Rennie  herself,  has  deliberately  recognised  and  sanctioned  these  debts  contracted 
for  repairs  oj  the  tnut-property,  it  is  surely  out  of  all  question  to  say  that  they  are  not 
trust^ebts,  merely  because  they  may  have  been  made  through  the  instrumentality  of 
Mr.  Rennie.  They  amount  in  all  only  to  about  one  h^xlf-yea^s  rent,  and  they  were 
evidently  necessary  deductions  before  the  free  annual  produce  allotted  to  Mrs.  Rennie 
could  emerge. 

"  3.  It  was  agreed  that  the  matter  of  expenses,  &c.,  forming  the  4th  article  of  the 
abstract)  should  stand  over.  And  with  regard  to  the  5th  article,  relating  to  the  interest 
of  the  L.400,  the  Lord  Ordinary  might  have  given  judgment  upon  it  to  some  effect. 
But  as  there  is  an  uncertainty  concerning  the  just  proportion  of  the  rent  corresponding 
to  Mrs.  Rennie's  separate  property,  and  the  right  to  apply  the  trust-rents  to  the  other 
interest)  may  admit  of  discussion,  though  he  thinks  the  accountant's  observation  very 
reasonable,  he  has  thought  it  better  to  reserve  the  whole  point.  The  article.  No.  9,  of 
progressive  interest,  must  of  course  stand  over. 

"  4.  There  can  be  no  doubt  that  Captain  Barclay  had  no  power  to  assign  even  the 
rents,  in  any  manner,  to  the  prejudice  of  the  children  entitled  to  succeed  to  them  in  the 
event  of  Mrs.  Rennie's  death ;  and  the  Lord  Ordinary  has  so  found,  with  reference  to 
the  conclusion  in  the  declarator,  though  the  curator  bonis  does  not  insist  in  the  reduction. 
He  understood  this  to  be  admitted  in  the  debate.  At  the  same  time,  it  does  not  appear 
that  the  children  have  really  any  interest  now  which  can  be  at  all  affected. 

"  5.  When  the  accounting  is  extricated,  there  is  little  remaining  of  practical  matter  for 
judgment.  But,  no  doubt,  the  pursuers  of  the  reduction  insist  for  judgment  upon  that. 
The  grounds  of  reduction  which  remain  are,  simply,  that  Mrs.  Rennie  was  a  married 
voman,  that  her  husband  did  not  concur  in  the  assignation,  and  that  the  alimentary 
provision  is  declared  not  to  be  assignable  by  the  trust-deed.  The  question  is,  whether 
Mrs.  Bennie  and  her  husband  are  entitled  to  reduce  the  deed  on  these  grounds,  with 
reference  to  the  circumstances  under  which  it  was  granted.  The  Lord  Oidinary  thinks 
that  they  are  not.  In  so  finding,  he  does  not  mean  to  decide  any  abstract  question,  but 
only  finds  that  these  parties  are  not  entitled  to  reduce  in  the  cireuinstances  of  this  case. 

"In  ihe  first  place,  it  is  settled  by  the  caserof  Monypenny  v.  Lord  Buchan,  &c.,  11th 
July  1835,  that,  notwithstanding  the  strongest  clauses  of  this  nature  excluding  arrestment 
and  assignation,  an  alimentary  provision  may  be  assigned  for  alimentary  debts.  La3dng 
the  trustee  aside,  therefore,  Mrs.  Rennie  could  effectually  assign  h£r  alimentary  right  for 
security  and  satisfaction  of  alimentary  debts  previously  contracted;  more  especially, 
considering  the  extent  of  it,  and  that  a  reasonable  aliment  was  reserved.  If  she  had 
done  this  simply,  it  would  have  been  the  same  case  with  Buchan ;  and  the  case  in  this 
point  is  not  altered  by  the  intervention  of  the  trustee. 

"  In  the  second  place,  though  Mrs.  Rennie  was  a  married  woman,  the  Jus  mariti  of  her 
husband  was  expressly  excluded  in  the  very  constitution  of  the  liferent  right,  by  a  third 
party,  her  brother.     This  is  not  the  case  of  a  renunciation  of  the  Jvji  mariti  by  the 
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husband,  in  a  right  conferred  by  himself.  It  is  the  ease  or  a  total  exclusion  of  it  by  a 
third  party,  establishing  the  right  itself.  Yet,  even  in  the  other  case,  the  decisions  are 
very  strong  in  favour  of  the  power  of  the  wife  to  act  by  herself.  See  Ivory,  p.  128,  and 
the  case  of  Keggie  v.  Christie,  May  25,  1815,  in  which  a  lease  granted  by  a  married 
woman,  liferentrix,  without  the  concurrence  of  her  husband,  was  sustained,  in  respect  of 
a  clause  of  renunciation  in  a  deed  of  separation.  There  were  sotne  general  words  added 
in  that  case,  and  it  was  declared  that  the  wife's  receipt  should  be  sufficient.  But  that 
was  the  case  of  a  renunciaiion  by  the  husband  of  a  right  otherwise  vested  in  him,  which 
always  made  a  difficulty  with  our  lawyers.  Here  the  jus  mariti  was  excluded  from  the 
first  by  the  act  of  a  third  party,  and  there  cannot  be  a  doubt,  that  in  this  case  the  receipt 
of  Mrs.  Eennie  herself  was  a  sufficient  discharge  to  the  trustee  for  money  paid  to  her. 
That  accordingly  was  all  that  was  ever  required,  and  she  indeed  would  have  been  in  a 
pitiable  state  if  it  had  not  been  so  held.  For  here  there  is  a  strong  specialty.  At  the 
time  when  the  assignation  was  granted,  Rennie  the  husbsuid  had  left  the  country,  and 
had  done  so  in  comiemplaiion  of  a  permanent  residence  in  a  distant  part  of  the  empire, 
can  it  be  said  that  Mrs.  Eennie,  thus  left  alone  with  her  children,  could  not  deal  with 
the  ahmentary  fund  from  which  the  jus  mariti  was  excluded,  because  her  husband  could 
not  concur  with  her  7  She  certainly  had  power  to  draw  and  discharge  it,  otherwise  she 
must  have  starved.  But  if,  under  the  difficulties  in  which  her  husband  left  her,  she 
contracted  debts  for  aliment  of  herself,  and  of  him,  and  of  the  children,  could  she  not 
assign  a  portion  of  her  alimentary  right  for  a  time  for  the  discharge  of  these  alimentary 
debts, — ^just  as  well  as  Lord  Buchan  could  for  the  same  purpose?  The  husband,  by 
leaving  the  country  for  permanency,  had  ceased  to  exercise  his  office  of  curatory,  even  if 
that  were  supposed  to  apply  to  a  fund  like  this.  The  wife  was  living  in  an  actual  state 
of  separation,  in  which  she  must  have  had  power  to  act  for  herself,  in  relation  to  what 
was  Jier  exclusive  property,  to  all  the  effects  that  were  competent, — that  is,  to  the  eifect  of 
satisfying  the  claims  for  aliment  which  were  due  by  her. 

"  But  it  is  to  be  observed,  besides,  that  in  this  case,  if  there  were  any  difficulty 
arising  from  the  idea  of  anything  being  done  without  the  consent  of,  or  approbation  of 
the  husband,  as  if  any  imdue  advantage  might  be  taken,  there  is  the  clearest  evidence 
that  what  was  done  was  substantially  what  the  husband  himself  had  recommended,  amd 
solemnly  promised  should  be  done,  before  a  great  part  of  the  money  was  advanced  ;  and 
the  woman  had,  besides,  the  advice  and  concurrence  of  the  trustee,  and  the  very  respect- 
able man  of  business  employed  by  him. 

"  It  being  certain,  therefore,  that  the  whole  transaction  was  entered  into  in  the  most 
perfect  bona  fides,  the  Lord  Ordinary  is  of  opinion,  that  in  the  special  circumstances  of 
the  case,  there  are  no  sufficient  groimds  for  reducing  it  at  the  instance  of  Mrs.  Rennie 
and  her  husband.  Yet  there  is  in  fact  no  real  interest  now  involved  in  the  reduction, 
except  as  it  may  affect  the  question  of  expenses, — the  rights  of  the  parties  in  these  rents 
being  in  fact  practically  resolved. 

"  6.  The  Lord  Oi-dinary  reserves  the  question  of  expenses,  because  some  of  the  points 
are  not  settled.  But  if  this  interlocutor  shall  become  final,  or  the  cause  be  substantially 
determined  in  Mr.  Ritchie's  favour,  he  can  hardly  doubt  that  at  least  a  considerable 
portion  of  the  expense  of  the  litigation  will  be  due  to  him.'' 

[76]  Mrs.  Rennie  reclaimed  and  pleaded — That  the  deed  of  assignation  was  ineffec- 
tual, as  granted  in  security  of  advances  not  made  for  the  purposes  of  the  trust ;  that  the 
L.400  in  1832  was  advanced  previous  to  the  death  of  Lieutenant  Robertson,  and  before 
the  trust  came  into  operation ;  that  a  sum  of  L.193  was  paid  to  Mr.  Rennie,  whereas  tlie 
express  object  of  the  trust  was  to  protect  Mrs.  Rennie  against  the  extravagance  of  her 
husband ;  that  there  was  no  power  to  borrow  money  for  effecting  alterations  upon  the 
property ;  and  that  where  funds  are  declared  to  be  alimentary,  and  not  to  be  assignable, 
the  consent  of  Mrs.  Rennie  could  not  be  given  to  any  valid  effect.  It  was  further 
pleaded,  in  regard  to  the  alterations  upon  the  property,  that  if  they  were  not  beneficial, 
the  trustee  had  no  right  to  make  them,  whereas,  if  they  were  beneficial,  it  was  unjust  to 
burden  the  liferentrix  with  the  entire  expense,  instead  of  proportioning  it  between  her 
and  the  fiars. 

An8U)eTed — That  the  alterations  greatly  augmented  the  value  of  the  subjects,  and 
that  Mrs.  Rennie  had  her  relief  against  the  fiars. 

The  Court  unaiumously  adhered^ 
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No.  72.  XIII.  Jurist  138.     19  Dec.  1840.     1st  Div. 

Mrs.  Blake  or  Lek,  Pursuer. — Pattison, 

Lbe's  Trustees,  Defenders. — G,  G.  Bell 

Hvsband  and  Wife — Provisiony  RepudicUion  of — Legal  Claims — Aliment — Circum- 
stances in  which  a  widow  was  found  entitled  to  aliment  from  her  husband's  estate, 
notwithstanding  of  her  having  repudiated  a  special  provision  and  resorted  to  her 
legal  claims. 

George  Lee,  painter,  by  trust-disposition  and  settlement,  conveyed  to  his  wife  the 
liferent  of  his  furniture  and  other  moveables  in  two  houses  belonging  to  him,  and 
appointed  his  trustees  to  pay  her  an  annuity  of  L.30  sterling, 

[139]  "  but  declaring  that  this  annuity  is  to  continue  and  to  be  paid  to  her  while  she 
remains  my  widow  only,  and  in  case  of  her  entering  into  a  second  or  any  future 
marriage,  then  the  provision  above  mentioned  is  to  be  restricted  to  the  sum  of  L.5 
sterling  annually,  which  several  provisions  to  the  said  Margaret  Blake,  my  spouse,  are 
granted  by  me,  and  shall  be  accepted  of  by  her,  in  full  of  all  claim  of  terce,  jus  relief ce^ 
or  other  claim  that  she  may  have  in  and  through  my  death." 

The  pursuer,  having  repudiated  this  provision,  received  L.205  in  name  oijua  reHctce, 
and  became  entitled  to  an  annual  payment  of  L.29  in  name  of  terce.  Her  husband  had, 
besides,  left  property  producing  ill 30  per  annum,  but  the  piu'suer  received  no  share  of 
it,  because  part  was  held  burgage  and  part  on  a  personal  title.  Four  children,  two 
sons  and  two  daughters,  survived  their  father,  but  the  sons  had  since  died.  Of  course 
the  whole  now  belonged  exclusively  to  the  daughters,  and  furnished  an  annual  income 
of  rather  more  than  L.200.  In  these  circumstances  the  widow  raised  a  summons  of 
aliment,  concluding  for  decemiture  against  her  late  husband's  trustees 

'*  to  make  payment  to  the  said  pursuer,  out  of  the  first  and  readiest  of  the  income  aris- 
ing from  the  said  property  and  funds  from  which  the  pursuer  has  not  derived  terce  or 
jus  rdidcB  as  aforesaid,  of  the  sum  of  L.4rO  sterling  yearly  in  name  of  aliment,  and  for 
her  support  and  maintenance  as  aforesaid,  or  of  such  other  sum,  less  or  more,  as  the  said 
Lords  shall  think  just  and  reasonable,  considering  the  means  and  estate  left  by  the  said 
deceased." 

The  trustees  appeared  and  stated,  that  they  had  no  personal  interest  in  the  cause, 
and  no  wish  to  defend  it,  excepting  to  the  effect  of  obtaining  an  authoritative  judgment 
upon  the  points  raised  by  the  terms  of  the  pursuer's  libel.  At  the  same  time  they 
jiieadedy — 1.  That  the  pursuer  having  repudiated  the  provisions  intended  for  her  by  her 
husband  and  betaken  herself  to  her  legal  rights,  cannot  maintain  any  further  claim  for 
aliment  against  her  husband's  estate :  2.  That  her  legal  rights  were  sufficient  for  her 
aliment ;  and,  3.  That  in  any  view  the  sum  claimed  was  exorbitant. 

The  pursuer,  besides  pleading  that  if  aliment  in  such  circumstances  as  the  present 
was  recognised  by  law,  it  was  in  fact  one  of  the  legal  rights  to  which  the  widow  had 
betaken  herself  when  she  repudiated  the  provision,  referred  to  the  cases  of  Thomson  v. 
M'Culloch,  6th  March  1778,  Mor.  434 ;  Bowie  or  Harvie  v.  Harvie,  23d  January  1829. 

Lord  GiUies. — I  am  satisfied  the  widow  ought  to  get  something.  I  don't  wonder  at 
the  provision  being  repudiated.  It  fell  short  of  the  legal  rights,  and  had  the  harsh  condition 
annexed  to  it,  that  the  widow,  in  the  event  of  a  second  marriage,  was  to  be  cut  off  with 
an  annuity  of  L.5.  However,  the  settlement  cannot  now  be  taken  into  view,  and  the 
only  question  is  as  to  the  adequacy  of  the  legal  provision.  Aliment  is  given,  not  merely 
as  the  defenders  seem  to  hold,  for  the  purpose  of  providing  for  destitution,  but  under  a 
consideration  of  the  whole  circiunstances,  and  of  the  fund  from  which  it  is  to  be  derived. 
Here,  owing  to  the  large  amount  of  burgage,  the  legal  provision  is  greatly  curtailed,  and 
leaves  the  widow's  income  much  less  than  that  of  each  of  the  daughters.  The  property 
will  not  a£ford  a  large  provision,  but  some  small  addition  should  be  given. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  The  rejection  of  the  provision  ought 
uot  to  prejudice  the  claim  for  aliment.  Had  the  provision  been  liberal,  the  Court  might 
have  declined  to  indemnify  her  for  her  folly  in  rejecting  it,  but  it  was  not  so ;  and  the 
only  question  now  is,  whether  what  she  has  obtained  in  name  of  terce  and  jus  relictce 
afforcls  a  sufficient  maintenance,  all  qircumstances  cc^sidered.     In  the  case  of  a  son,  a 
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strong  opinion  has  been  expressed  in  the  House  of  Lords  as  to  the  limited  power  which 
we  possess  of  awarding  aliment,  but  I  apprehend  that  opinion  cannot  be  extended  to  the 
case  of  a  widow.  Always  under  a  due  regard  to  the  particular  circumstances,  a  widow 
has  not  merely  an  equitable  but  a  legal  claim  to  be  decently  maintained.  I  don't  think 
she  is  so  here,  and  I  would  therefore  make  some  addition  to  her  present  income.  At 
the  same  time,  we  must  take  into  account  the  L.200  of  capital  which  she  has  drawn  as 
jus  rdictoBy  and  estimate  the  income  derived  from  it,  not  by  computing  the  interest  which 
it  may  yield,  but  the  annuity  which  it  might  purchase.  For  though  the  aliment  given 
to  a  widow  is  not  intended  to  be  restricted  to  a  bare  subsistence,  it  is  still  aliment^  and 
therefore  inconsistent  with  the  idea  of  her  keeping  up  a  capital  sum  of  which  she  draws 
only  the  aimual  proceeds. 

Lord  President — The  settlement  was  made  nearly  thirteen  years  ago.  At  that  time 
the  provision  may  have  been  equal  to  the  husband's  means.  If  he  afterwards  prospered 
beyond  his  expectations,  it  is  but  fair  that  the  widow  should  share  the  benefit.  Perhaps, 
on  a  view  of  the  whole  circumstances,  your  Lordships  will  think  L.20  sufficient. 

Lord  FvUerion  concurred. 

The  following  interlocutor  was  pronounced : 

'' Decern  for  the  sum  of  L.20  a  year,  payable  to  the  pursuer  out  of  the  fund,  and  at 
the  terms  mentioned  in  the  libel ;  and  find  the  pursuer  entitled  to  the  expense  of  the 
process  out  of  the  common  fund,  and  remit  to  the  auditor  to  tax  the  account  and  report" 

[S.C.  3  D.  317.] 


No.  80.       XITI.  Jurist  150.     14  Jan.  1841.     1st  Div.— Lord  Cuninghame. 

Sir  Jambs  Foulis,  Pursuer. — Dean  of  Faculty  {Hope),  Pyper, 

George  M*Whirter,  Defender. — M'Neill,  J.  Anderson. 

Landlord  and  Tenant — Lease,  Constniction  of, — ^The  tenant  of  a  mill,  with  a  view  to  a 
new  lease,  made  offer  by  letter  to  build  a  new  damdyke,  and  take  all  the  fall  that 
could  be  got,  allowing  always  a  tail-race  of  eighteen  inches  to  another  mill  above. 
This  offer  was  made  and  accepted  in  1831,  but  the  lease  was  not  formally  executed 
till  1836.  In  the  interval,  the  tenant  built  the  damdyke,  but  exceeded  the  specified 
height — Held  that  the  stipulations  of  the  lease  took  effect,  not  at  the  date  of  its  formal 
execution  but  from  the  term  of  entry,  and  that  an  obligation  laid  upon  the  tenant  by 
the  lease,  to  maintain  the  damdyke,  was  to  be  interpreted  in  accordance  with  the 
previous  obligation  contained  in  his  own  letter,  and  afterwards  inserted  in  the  lease, 
to  leave  a  tail-race  of  not  less  than  eighteen  inches. 

By  missives,  dated  in  July  1829,  the  pursuer  let  to  the  defender  for  three  years  from 
Martinmas  following,  the  Mossy-mills  on  the  Water  of  Leith,  for  the  purpose  of  beetling 
and  dressing  cloth.  During  the  currency  of  this  lease  a  new  arrangement  was  entered 
into,  by  which  the  water-power  of  the  Mossy-mills  was  increased  by  throwing  into  it  a 
fall  which  liad  formerly  belonged  to  a  snufF-mill.  The  endurance  of  the  lease  was  to  be 
thirty-one  years  from  Martinmas  1831,  and  the  rent,  which  was  at  first  fixed  at  L.63, 
was  in  the  following  year  reduced  to  L.60. 

At  Woodhall,  immediately  above  the  snuff-mill,  was  a  barley-mill,  which  it  was 
necessary  to  protect  from  back-water,  and  the  defender  undertook,  in  the  letter  which 
contained  his  offer  for  the  new  lease,  to  accomplish  this  object,  by  keeping  the  new 
damdyke  which  he  had  engaged  to  build  at  a  level  which  would  always  leave  a  tail-race 
of  not  less  than  eighteen  inches.     This  damdyke  was  completed  in  1832. 

Towards  the  end  of  1834,  the  defender  proposed  to  convert  the  premises  into  a 
paper-mill.  This  was  agreed  to ;  and  in  order  to  enable  the  defender  to  reimburse  him- 
self for  the  expensive  machinery  which  the  new  work  would  require,  the  duration  of  the 
lease  was  extended  to  sixty  years,  commencing  as  before  at  Martinmas  1831.  It  was 
farther  agreed  to  make  out  the  lease  in  name  of  the  defender's  eldest  son,  with  tlie 
defender  as  his  cautioner.  In  1836,  the  lease  was  regularly  executed,  when  the 
pursuer  let 

"All  and  whole  those  mills  and   houses  on  the  estate  of   Woodhall,  known  by  the 
name  of  Mosey  or  Mossy-mills,  with  the  mill-lands  attached  thereto  and   pertinentfi 
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thereof,  together  with  the  faU  of  water,  mill-dam,  damdyke,  and  mill-race  thereto  belong- 
ing, and  that  for  the  space  of  sixty  years  from  and  after  the  term  of  Martinmas  1831, 
which,  notwithstanding  the  date  of  these  presents,  is  hereby  declared  to  have  been  tlie 
term  of  entry  to  the  said  subjects,  and  the  commencement  of  this  lease,"  and  the  tenant 
engages  *'  to  maintain  in  good  and  snfiicient  repair,  during  the  currency  of  this  lease,  the 
foresaid  mUls  and  houses,  and  the  fences  of  the  lands  hereby  let,  and  also  the  damhead 
and  mill-lead,  and  whole  machinery  on  the  premises,  fixed  as  well  as  moveable  :  Declar- 
ing, that  the  said  George  M^Whirter  and  his  foresaids,  shall  not  be  at  liberty,  at  any  time, 
to  raise  the  damdyke  of  said  mill  so  as  to  leave  less  than  eighteen  inches  of  a  tail-race 
for  the  mill  above.** 

Complaints  having  been  made  that  the  damdyke  exceeded  the  stipulated  height,  and 
that  in  consequence  the  barley-mill  had  been  repeatedly  stopped,  and  the  lands  attached 
to  it  overflowed,  the  pursuer,  after  failing  in  an  attempt  at  extrajudicial  settlement, 
brought  the  present  action  of  declarator  and  damages. 

In  defence  it  was  pleaded,  that  the  clause  foimded  on  by  the  pursuer,  could  only 
import  a  prohibition  against  raising  the  damdyke  sid/aegtieni  to  the  date  of  the  lease,  and 
could  not  import  any  warrandice  on  the  part  of  the  tenant,  that  the  mill  above  had  pre- 
viously, or  should  continue  to  have  a  tail-race  of  eighteen  inches.  Besides,  the  defender 
is  taken  expressly  bound  to  maintain  the  damhead.  How  can  he  maintain  it,  and 
comply  with  the  present  summons  which  has  been  brought  for  the  purpose  of  com- 
pelling him  to  pull  it  down  ?  The  eighteen  inches  of  tail-race  were  merely  conjectural. 
It  was  supposed  that  that  was  the  actual  height  at  the  time ;  and  the  defender,  acting 
upon  the  faith  of  it,  has  laid  out  several  thousand  pounds  on  machinery.  To  construe 
the  lease  in  a  manner  which  will  render  this  machinery  in  a  great  measure  useless,  is  to 
give  it  not  a  true,  but  a  judaical  construction.  The  Lord  Ordinary  founds  to  some 
extent  on  certain  communings  between  the  parties,  but  the  defender  submits,  that  these 
communings  were  altogether  superseded  by  the  regularly  executed  lease,  which  must  be 
interpreted  by  itself,  according  to  the  recognised  and  literal  meaning  of  the  terms 
employed,  as  if  no  communing  had  ever  taken  place. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"10/Ji  November  1840. — ^The  Lord  Ordinary  having  heard  counsel  on  the  record,  and 
thereafter  considered  the  process  and  productions.  Finds  it  established  by  the  lease  pro- 
duced, that  the  defender  now  possesses  the  mill  and  pertinents  libelled  on  under  con- 
tract, which  bears  in  tjrcemio  that  it  commenced  at  Martinmas  1831,  when  possession 
was  given  to  the  defender :  Finds  that  the  whole  terms  of  the  contract  were  not  adjusted 
at  the  time  of  entry,  but  that  it  is  proved  scripiOy  and  particularly  by  the  defender's 
letter  to  the  pursuer's  agent,  of  23d  August  1831,  and  subsequent  correspondence,  that  the 
defender  specially  offered  to  build  a  new  damdyke,  and  *  to  take  all  the  fall  that  can  be 

*  got,  allowing  always  a  run  of  eighteen  inches  to  the  Woodhall  mill : '  Finds  that  some 
years  elapsed  before  an  extended  tack  was  signed  by  the  parties,  during  which  period 
certain  alterations  favourable  to  the  tenant  were  admitted  by  the  landlord,  ^mrticularly 
in  an  extension  of  the  term  from  thirty  years,  as  first  proposed,  to  sixty  years,  and  in  a 
reduction  of  the  rent  from  L.63  to  L.60  per  annum ;  Finds  no  evidence  in  the  corre- 
spondence or  documents  produced,  that  the  defender  at  any  time  asked,  or  that  the  pur- 
suer ever  consented  to,  any  abandonment  or  relaxation  of  the  stipulation  to  leave  eighteen 
inches  of  fall  for  the  upper  mill,  as  aforesaid :  Finds  that  the  pursuer's  agent  sent,  in  a 
letter  dated  14th  February  1835,  a  draft  of  the  lease  then  proposed  to  be  extended, 
which  he  described  as  *  a  scroll  lease  as  agreed  on  by  our  letters  at  the  commencement : ' 
Finds  that  the  tack,  as  adjusted  upon  this  draft,  and  extended  and  executed  in  January 
1836,  contained  the  following  stipulation : — »*  That  the  said  George  M'Whirter  and  his 
'  foresaids  shall  not  be  at  liberty  at  any  time  to  raise  the  damdyke  of  the  said  mills,  so 

*  as  to  leave  less  than  eighteen  inches  of  a  tail-race  for  [161]  the  mill  above : "  Finds  it 
alleged  by  the  pursuer,  and  not  denied  by  the  defender,  that  he  erected,  subsequent  to 
his  term  of  entry  as  aforesaid,  though  prior  to  the  execution  of  the  extended  lease,  a  new 
damdyke,  which  was  raised  so  as  not  to  leave  eighteen  inches  of  a  run  for  the  Woodliall 
mill :  Finds  that  this  was  contrary  to  one  of  the  written  conditions  under  which  entry 
was  given  to  the  defender,  and  which  was  subsequently  acknowledged  and  embodied  in 
the  extended  lease ;  and  that  the  defender  must  still  give  effect  to  the  same,  unless  he 
shall  he  able  to  prove  that  the  pursuer  specially  agreed  to  abandon  or  waive  the  said 
condition :  And  in  respect  the  defender  makes  certain  statements  on  record  (particularly 
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in  article  Ist  of  the  defender's  statement  of  facts),  which  may  he  held  to  import  that 
the  pursuer  consented  to,  or  homologated  the  construction  of  the  new  damdyke  at  its 
present  height,  appoints  the  case  to  he  enrolled,  that  the  defender  may  state  if  he 
requires  a  proof  on  that  point ;  and  in  the  meantime  reserves  the '  question  of  expenses 
till  an  ulterior  stage  of  the  cause. 

^^  Note. — ^The  question  at  issue  between  the  parties  in  this  case,  is  sufficiently 
brought  out  in  the  findings  set  forth  in  the  preceding  interlocutor. 

"The  defender  unquestionably  entered  to  possession  of  the  mill  and  pertinents 
described  in  the  record,  at  or  soon  after  Whitsunday  1831,  and  it  is  proved  scripto  that 
one  of  the  stipulations  agreed  to,  and  indeed  proposed  by  himself,  was  that  expressed  in 
his  letter  of  23d  August  1831,  so  to  erect  the  new  damdyke  as  to  leave  a  run  of  eight- 
teen  inches  to  Woodhall  mill.  Accordingly,  he  proceeded  forthwith  to  erect  the  new 
damdyke ;  but  the  landlord  alleges,  that  instead  of  limiting  the  same  to  such  height  as 
would  give  the  tail-race  of  the  other  mill  a  fall  of  eighteen  inches,  he  has  erected  a  dam- 
dyke which  hardly  leaves  one-hcUf  of  that  fall. 

"  This  state  of  the  fact  is  not  distinctly  controverted,  but  the  defender,  alleging  that 
the  present  damdyke,  though  erected  subsequent  to  his  erUry^  was  built  prior  to  the 
exeeuiion  of  the  lease,  maintains  that  the  stipulation  can  only  be  applied  to  any  erection 
or  alteration  of  the  damdyke  posterior  to  the  date  of  the  eoctended  tack ;  and  he  argues, 
that  it  is  not  now  competent  to  refer  to  the  anterior  letters  at  the  time  he  entered  into 
possession,  as  these,  it  is  said,  are  superseded  by  the  formal  contract  latterly  entered  into 
by  the  parties. 

"  But  it  does  not  appear  to  the  Lord  Ordinary  that  the  extended  contract  of  lease, 
when  correctly  read,  bears  out  the  defender  in  this  plea.  The  terms  of  the  whole  clause 
on  which  the  question  at  issue  depends,  deserve  to  be  particularly  kept  iu  view.  It  is 
in  these  words, — *  The  said  George  M'Whirter,  junior,  binds  and  obliges  himself  and  his 

*  foresaids  to  maintain  in  good  and  sufficient  repair,  during  the  currency  of  thin  leeue,  the 
*■  foresaid  mills  and  houses,  and  the  fences  of  the  lands  hereby  let,  and  also  the  damhead 

*  and  the  mill-lead,  and  whole  machinery  on  the  premises,  fixed  as  well  as  moveable : 

*  declaring,  that  the  said  George  M*Whirter  and  his  foresaids  shall  not  be  at  liberty  at 

*  any  time  to  raise  the  damdyke  of  the  said  mills  so  as  to  leave  less  than  eighteen  inches 

*  of  a  tail-race  for  the  above  mill.' 

"  This  is  neither  in  substance  nor  in  words,  a  prohibition  limited  to  the  time  subse- 
quent to  the  date  of  the  extended  instrument.  It  is  a  restraint  against  raising  the  dyke 
at  any  time ;  and  both  the  sense  of  the  clause  and  the  terms  used  in  the  different 
branches  of  it,  distinctly  import,  that  the  tenant  should  not  }ye  at  liberty  to  leave  less 
than  eighteen  inches  of  a  fall  for  the  upper  mill  at  any  time  during  the  course  of  the 
lease. 

"  Indeed  it  is  manifest  from  the  whole  provisions  of  the  extended  lease,  that  though 
this  instrument  is  dated  in  1836,  its  obligations  and  clauses  all  took  effect  as  in  1831 ; 
the  term  of  entry  is  described  as  in  1831, — the  endurance  is  sixty  years  from  1831, — 
and  the  obligation  to  pay  rent  is  set  forth  as  commencing  at  the  then  ensuing  term  of 
Whitsunday  1832.  It  would  therefore  require  some  very  clear  expression  of  intention 
to  show  that  the  conditions  and  restrictions  of  the  lease  were  not  to  extend  over  tlie 
whole  period  of  its  currency.  But  all  the  clauses  of  the  contract  are  at  variance  with 
the  tenant's  present  construction ;  and  indeed,  if  the  defender's  plea  were  sustained,  the 
obligation  in  the  clause  before  quoted  would  have  been  useless  and  unintelligible.  His 
statement  in  substance  amounts  to  this,  that  prior  to  1836  he  had  erected  a  damdyke, 
leaving  a  fall  of  much  less  than  eighteen  inches  to  the  upper  mill.  If  that  was  known 
and  consented  to  by  the  landlord,  it  was  all  well,  and  a  proof  to  that  effect  is  reserved  to 
the  defender.  But  in  that  case,  why  stipulate  in  the  concluded  tack  that  he  should  not^ 
after  that  date,  raise  the  damdyke  so  as  to  leave  less  than  eighteen  inches  of  a  fall  ?  The 
restriction  in  the  formal  tack,  on  the  supposition  that  the  damdyke  had  been  previously 
raised  to  its  present  height  with  the  knowledge  and  consent  of  the  landlord,  would  have 
been  quite  preposterous  and  absurd. 

"  In  so  far  as  this  case,  then,  turns  on  the  construction  of  the  lease  (independent  of 
the  proof  of  consent  and  homologation  offered  by  the  defender),  the  Lord  Ordinary  holds 
the  view  of  the  contract  contended  for  by  the  landlord  as  that  which  is  clearly  consistent 
with  the  real  understanding  of  parties;  and  as  leases  are  peculiarly  contracts  honoe ftdei, 
entitled  to  effect  according  to  their  true  meaning,  he  ci^nnot  sustain  the  plea  of  the 
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defender  upon  the  terms  of  the  lease,  which  he  views  as  raised  upon  the  letter  (and  not 
borne  out  even  by  that),  in  opposition  to  the  sense  and  good  faith  of  the  contract.  He 
also  thinks  it  competent  to  refer  to  the  letters  of  the  parties,  as  these  were  not  founded 
on  in  opposition  to  the  written  contract,  but  to  prove  scripto  that  the  stipulation  in  the 
extended  contract  was  a  condition  ab  initio^  under  which  possession  was  given  to  the 
defender,  and  thus  to  show  that  the  most  extended  interpretation  is  due  to  the  clause 
libelled  on,  which  the  words  used  can  in  the  most  imrestricted  sense  fully  bear." 

The  defender  reclaimed,  but  the  Court,  after  hearing  both  his  counsel,  and  without 
calling  upon  the  respondent,  unanimously  adhered. 

[S,C.  3  D.  343.] 


No.  95.  XIII.  Jurist  188.     22  Jan.  1841.     2nd  Div.-  -Lord  Ivory. 

Andrew  M*Beath,  Pursuer. — MonteitL 

James  Yorston  and  Others,  Defenders.— (?.  Bell. 

Trud'Deed —  Vesting — Diligence — Arrestment — Assignation — Personal  Exception — Com- 
petition— Process. — ^Two  pro  indiviso  proprietors  of  heritable  subjects  executed  a 
trust-disposition  in  favour  of  two  trustees  for  the  purpose,  inter  o/to,  that  they 
should,  upon  the  respective  deaths  of  the  trusters,  convey  and  make  over  to  A,  one 
of  the  trustees,  the  residue  of  the  trust-estate  belonging  to  the  trusters  respectively. 
The  deed  conferred  upon  the  trustees  no  power  to  borrow ;  but  on  the  death  of  one 
of  the  trusters  they  borrowed  L.300,  and  paid  the  reversion  thereby  vested  in  the 
beneficiary  rnider  the  trust.  For  this  sum  they  bound  themselves  to  grant  an 
heritable  secinrity  over  the  special  subject,  the  price  of  which  forms  the  fund  in 
medio.  After  missives  of  sale  had  been  exchanged  with  the  purchaser,  but  previous 
to  any  conveyance  granted  to  him,  or  any  payment  made  by  him,  the  trustees  gave 
implement  of  their  obligation  by  granting  an  heritable  security,  on  which  infeftment 
followed.  For  farther  security  A  assigned  the  lender  into  his  reversionary  interest 
under  the  trust.  In  a  competition  between  the  lender  and  a  subsequent  arresting 
creditor  of  A — Held,  inter  alia,  1.  That  no  objection,  in  respect  of  the  want  of 
power  to  borrow,  could  be  listened  to  on  the  part  of  A  himself,  or  of  any  party 
claiming  in  his  right,  he  being  not  only  a  consenting  party  to  the  transaction,  but 
the  person  into  whose  hands  the  money  came  :  2.  That  as  regards  that  portion  of  the 
free  residue  set  free  by  the  death  of  one  of  the  trusters,  the  trust  came  substantially 
to  an  end,  and  A  being  the  sole  party  interested,  was  in  his  own  right  entitled  to 
sanction  any  transaction  for  recovering  jmyment  of  his  proper  debt:  3.  That  the 
debt  of  the  arresting  creditors  not  having  been  contracted  until  nearly  a  year  and 
a  half  after  the  date  of  the  transaction,  they  cannot  impeach  it;  and  farther,  that 
being  an  arrestment  in  the  hands  of  a  debtor  to  the  trust-estate  by  creditors  of  one 
of  the  trustees,  for  a  debt  due  by  him  as  an  individual,  it  is  inept :  4.  That  inde- 
pendently of  any  special  right  founded  upon  the  documents  produced  by  the  lender, 
tiie  mere  contraction,  imder  the  circumstances,  of  a  debt  in  her  favour  as  against 
the  trust-estate,  is  sufficient  to  secure  to  her  a  preference  in  a  question  with  the 
creditors  of  A  as  an  individual. 

By  disposition  in  trust,  dated  the  8th  October  1838,  Mrs.  Yorston,  now  deceased, 
and  iliss  Gray,  disponed  in  favour  of  James  Yorston  and  Andrew  Duncan  certain 
heritages  in  Lerwick.  This  deed,  which  also  constitutes  the  trustees  the  sole 
executors  of  the  trusters,  gives  full  powers  of  management  to  the  trustees,  and  specially 
authorises  them  to  sell  and  dispose  of  the  heritable  property  thereby  disponed^  and 
that  either  by  public  roup  or  private  sale,  and  then  declares  the  purposes  of  the  trust 
to  be  1«<,  That  the  trustees  should  lend  out  or  invest  the  funds  which  they  might 
recover  in  virtue  thereof,  to  the  best  advantage,  and  after  deducting  the  necessary 
expenses  of  the  trust,  to  employ  for  the  granters'  benefit  respectively,  such  part  of 
the  trust-funds  and  effects  to  which  each  of  them  had  right,  as  should  be  deemed 
necessary  for  their  mainteniince  and  support  during  their  natural  lives.  2dy  That  the 
trustees  should  make  payi&ent  to  Bruce  Boss,  grand-daughter  of  Mrs.  Yorston,  in  the 
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event  of  her  surviving  Mrs.  Yorston,  out  of  her  remaining  share  of  the  trust-estate 
and  effects  thereby  conveyed,  of  the  sum  of  L.30  sterling,  and  of  the  like  sum  of 
L.30  sterling  out  of  the  share  or  interest  in  the  said  trust-estate  or  effects  belonging 
to  Miss  Gray  at  the  time  of  her  death,  in  the  event  of  the  said  Bruce  Ross  surviving 
her ;  and,  3d,  that  the  trustees  should,  upon  the  respective  deaths  of  the  granters,  and 
payment  of  the  provisions  to  the  said  Bruce  Boss,  in  case  she  survived  them^  and  of 
the  necessary  burdens  and  expenses  attending  the  trust-business,  convey  and  make  ovei 
to  the  foresaid  James  Yorston,  his  heirs  and  assignees  whomsoever,  the  residue  of  the 
said  trust-estate,  heritable  and  moveable,  belonging  to  them  respectively. 

The  tnistces  accepted  of  the  trusty  and  in  1834  Mrs.  Yorston  died.  A  few  months 
subsequent  to  this  the  trustees  borrowed  from  Mrs.  Gansoii,  claimant,  the  sum  of  L.300, 
now  reduced  by  repayments  to  L.240,  for  the  purpose,  inter  alia,  of  enabling  them  to 
pay  to  Mr.  Yorston  the  residue  of  his  mother's  portion  of  the  trust-funds  set  free  by 
her  death.     The  following  obligation  was  granted  by  the  trustees  to  Mrs.  Ganson : 

''Lertoick,  Sei)teniher  \2th,  1834." 
"  Mrs.  Ganson, — As  trustees  for  the  heirs-portioners  of  the  late  Mr.  William  Ross, 
Ave  acknowledge  to  have  received  from  you  this  day  the  sum  of  L.292  sterling,  for  which 
we  oblige  ourselves  to  grant  heritable  security  over  the  dwelling-house  and  other  subjects 
in  Lerwick,  vestetl  in  us  as  trustees  foresaid  in  your  favour,  when  required  so  to  do. 
We  are,  your  most  obdt.  Sevts."  (Signed)  "  Jambb  Yorston. 

"  Andrbw  Duncan,  jun." 

In  terms  of  this  obligation  the  trustees  some  time  thereafter  executed  a  bond  and 
disposition  in  security  in  favour  of  Mrs.  Ganson,  in  virtue  of  which  she  was  infeft  in 
the  subjects  on  27th  June  1838.  In  January  1838,  the  trustees  sold  the  subjects  to 
the  raiser,  Andrew  M*Beath,  and  on  the  13th  February  they  granted  to  Mrs.  Ganson 
the  following  letter : 

"  Mr.  Andrew  M*Beath.  Lertoick,  ISth  February  1838. 

"  Sir, — Please  pay  to  Mrs.  Barbara  Leisk  or  Ganson,  widow  and  executrix  of  the 
late  Captain  James  Ganson,  of  the  schooner  Magnus  Troil,  of  Lerwick,  out  of  the  price 
of  the  heritable  property  lately  sold  to  you  by  us,  as  trustees  for  the  heirs-portioners  of 
the  late  Mrs.  Janet  Gray  or  Ross,  the  sum  of  L.240  sterling,  being  the  balance  due  on 
a  loan  obtained  by  us  from  Mrs.  Ganson  on  12th  September  1834,  and  which  constitutes 
a  preference  upon  the  price  of  said  property.     We  are,"  &c. 

(Signed)         "Jambs  Yorston. 

"Andrew  Duncan,  jun." 

''Lertoick,  Uth  February  1838. 
"  Sir, — With  reference  to  the  prefixed  order,  I  have  no  objection  to  pay,  in  terms 
of  it,  to  Mrs.  Ganson  the  sum  it  bears,  provided  I  find  the  property  clear  of  incum- 
brances, and  standing  as  it  ought."  (Signed)         "  Andrew  M*Bbath." 

Thereafter,  the  trustees  by  this  letter,  dated  18th  Jime  1838,  ordered  M^Beath, 
"At  sight,  pay  to  Mrs.  Barbara  Ganson,  widow  of  the  deceased  James  Ganson, 
ship-master,  Lerwick,  or  order,  the  sum  of  two  hundred  and  fifty  pounds  sterling,  and 
place  the  same  to  account  of  the  price  of  the  house  and  pertinents  purchased  by  you 
from  us,  as  trustees  of  Mrs.  Margaret  Gray  or  Yorston,  widow  of  the  late  Mr.  Yorston, 
merchant  in  Lerwick,  and  Elizabeth  Gray,  residing  in  Lerwick,  sisters  of  the  deceased 
Mrs.  Janet  Gray  or  Ross.  But  declaring  that  this  dft.  shall  not  infer  recourse  or 
personal  liability  against  us,  or  either  of  us." 

"  James  Yorston,  Trustee, 
"  To  Mr.  Andrew  M*Bbath,  "Andrew  Duncan,  Trustee.** 

Shoemaker,  Lertoick" 

And  fartlier,  on  the  18th  of  August  1838,  Mr.  Y'orston  assigned  to  Mrs.  Ganson  all 
his  residuary  right  and  interest  under  or  iii  virtue  of  the  disposition  in  trust  by  Mrs. 
Yorston  and  Miss  Gray.  This  assignation  was,  by  a  marking  on  the  back  thereof,  held 
by  Mr.  Yorston  as  duly  intimated  to  him  as  one  of  the  trustees  foresaid,  and  it  was  on 
the  22d  September  [189]  1838  notarially  intimated  to  his  co-trustee,  Mr.  Duncan. 
The  present  process  was  raised  by  M*Beath  the  purchasei;,  and  the  summons  was  dated 
and  signeted  16th  May  1838.     The  fund  in  medio  consists  of  the  price  of  the  subjects 
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sold,  and  amounts  to  L.350.     Among  the  claimants  were  Hay  and  Ogilvy,  who  held  a 
bill  of  Yorston's  for  KSOO,  dated  2d  January  1836,  at  twelve  months,  upon  which, 
when  duly  protested,  they  raised  horning,  charged  Yorston^  and  arrested  in  the  hands 
6f  the  pursuer,   M'Beath.     This  arrestment  was    used   on    10th   March    1838,   and 
subsequently  to  the  sale  by  the  trustees  to  the  pursuer.     Previously  to  the  sale,  the 
claimants  arrested  also  in  the  hands  of  Andrew  Duncan,  junior,  one  of  the  trustees. 
They  likewise  used  inhibitions  against  Yorston,  conform  to  letters  and  execution  dated 
the  16th  and  18th  December  1837,  and  both  recorded  at  Lerwick,  19th  December  1837. 
At  the  date  of  the  arrestment  in  the  hands  of  Duncan,  and  of  executing  the  said 
inhibition,  the  right  to  the  residue  of  the  tru8t-proi>erty  had  vested  in  James  Yorston. 
The  claimants  sought  to  be  preferred  to  Mrs.  Ganson,  on  the  ground  that  the  trustees 
had  no  power  under  the  deed  to  borrow  money,  and  that  the  documents  produced  by 
her  in  evidence  of  the   loan  are  ineffectual.     The  bond  and  disposition  in  security, 
granted  by  the  trustees  to  her,  is  dated  in  June  1838,  after  they  had  divested  them- 
selves of  the  trust-property  by  the  sale  to  the  raiser,  and  after  the  arrestment  of  the 
price  had   been   used   by  the  claimants,   Hay  and  Ogilvy,  and  8ul>sequently  to  the 
claimants'  other  diligence,  and  to  the  present  action  being  raised.     The  order  granted 
by  the  trustees,  dated  13lJi  February  1838,  on  the  raiser,  M^Beath,  is  a  bill  of  exchange, 
and  not  stamped  as  such,  and  neither  it  nor  the  alleged  acceptance  is  tested  or  probative. 
The  imaccepted  bill  drawn  by  the  trustees  on  M'Beath,  the  raiser,  dated  18th  June 
1838,  for  L.240,  is  subsequent  to  the  arrestment  and  other  diligence  used  by  the 
claimants.     The  assignation  by  Yorston,  the  claimants'  debtor,  dated  18th  August  1838, 
is  also  granted  subsequent  to  the  claimants'  arrestment  and  other  diligence,  and  contains 
an  untrue  narrative  of  an  alleged  bargain  between  Yorston  and  Mrs.  Ganson  for  the 
granting  thereof,  and  is  otherwise  incorrect  and  untrue  in  the  statements  contained 
in  it.      Moreover,    the   pretended   minute  of  acknowledgment  thereto  subjoined   by 
Yoreton,  and  the  instrument  of  intimation  to  Andrew  Duncan  the  other  trustee,  are 
also  subsequent  to  the  claimants'  diligences.     All  these  deeds,  orders,  assignations,  and 
bills  are  reprehensible  and  collusive  devices,  had  recourse  to  at  different  times  by  the 
trustees  and  Mrs.  Ganson  to  defeat  the  claimants'  diligence,  and  secure  a  preference  to 
her,  or  to  carry  off  the  fund  in  medio  to  Yorston  himself,  in  the  face  of  said  diligence. 

Claims  also  were  lodged  by  Mrs.  Ganson,  who  pieadedy  that  the  arrestment  of 
10th  March  1838  being  used  in  the  hands  of  a  debtor  to  the  trust-fund  by  a  creditor  -of 
one  of  the  trustees,  for  a  debt  due  by  him  as  an  individual,  was  inept.  Claims  also 
were  lodged  for  Bruce  Ross,  and  the  trustees  Yorston  and  Duncan. 

A  record  having  been  made  up,  the  Lord  Ordinary  pronounced  the  following 
interlocutor : 

"3d  November  1840. — ^The  Lord  Ordinary  having  heard  parties'  procurators,  and 
thereafter  made  avizandum,  and  considered  the  respective  claims  of  the  parties  upon  the 
fund  tn  medio^  with  the  grounds  and  warrants  thereof,  and  whole  process,  Finds,  that 
by  trust^ispoeition,  of  date  8th  October  1828,  the  deceased  Mrs.  Margaret  Gray  or 
Yorston,  and  her  sister  Mrs.  Elizabeth  Gray,  who  still  survives,  conveyed  certain 
heritable  and  moveable  estates  then  belonging  to  them,  in  equal  pro  indiviso  shares, 
to  the  claimants,  James  Yorston  and  Andrew  Dimcan,  as  trustees,  for  the  uses  and 
purposes  following,  viz., — 1.  That  after  deducting  the  expenses  of  the  trust^management^ 
the  said  trustees  should  employ,  for  the  benefit  of  the  trusters  respectively,  such  part  of 
the  trust-funds  and  effects  as  each  of  the  said  trusters  had  right  to,  and  as  should  be 
deemed  necessary  for  their  maintenance  and  support  during  their  natural  lives.  2.  Foi 
payment  to  the  claimant,  Bruce  Ross,  in  the  event  of  her  surviving  the  said  Mrs. 
Margaret  Gray  or  Yorston,  out  of  the  said  Mrs.  Margaret  Gray  or  Yorston's  remaining 
share  of  the  trust-estate  and  effects,  of  the  sum  of  L.30 ;  and  of  the  like  sum  of  L.30 
out  of  the  share  or  interest  in  said  trust-estate  and  effects  belonging  to  the  said 
Elizabeth  Gray  at  the  time  of  her  death,  in  the  event  of  the  said  Bruce  Ross's  surviving 
her,  ihe  said  Elizabeth  Gray  ;  the  said  provisions  to  the  said  Bruce  Ross  to  be  severally 
payable  at  the  first  term  of  Whitsunday  or  Martinmas  after  the  respective  deatlis  of  the 
said  trusters ;  and,  3.  That  the  said  trustees  should,  upon  the  respective  deaths  of  the 
said  trusters,  and  payment  of  the  foresaid  provisions  to  the  said  Bruce  Ross,  and  of 
the  necessary  expenses  attending  the  trust-business,  convey  and  make  over  to  the  said 
James  Yorston  the  re»due  of  the  said  trust-estate  and  effects,  heritable  and  moveable, 
belonging  to  the  said  trusters  respectively,  standing  vested  in  the  said  trustees  for  their 
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behoof, — the  said  James  Yorston  being  bound  thereupon  to  discharge  the  trustees  of 
their  intromissions  and  management  in  virtue  of  the  said  trust,  in  so  far  as  they,  the 
said  trustees,  were  respectively  concerned  :  Finds,  that  the  said  trustees  having  entered 
into  possession  and  management  of  the  said  trust-estate,  and  having,  to  a  certain  extent, 
administered  and  applied  the  same  in  execution  of  the  trust-purposes,  and  to  the 
satisfaction  and  contentment,  so  far  as  appears,  of  both  the  trusters,  the  said  Mis. 
Margaret  Gray  or  Yorston  died  in  the  month  of  March  1834,  there  still  remaining 
vested  in  the  said  trustees,  after  deduction  and  payment  of  all  necessary  burdens  and 
expenses  attending  the  trust-business,  a  considerable  residue  of  the  trust-estate  and 
effects,  and  more  especially  a  considerable  residue  of  that  portion  or  interest  in  the 
said  trust-estate  and  effects  to  which  the  said  Mrs.  Margaret  Gray  or  Yorston  had 
individually  had  a  right,  and  which  fell  to  be  distributed  at  her  death :  Finds^  that  in 
this  state  of  matters,  the  claimant,  Bruce  Ross,  was  a  primary  and  preferable  creditor 
on  the  said  residuary  portion  or  interest  in  the  said  trust-estate  and  effects,  which 
belonged  to  the  said  Mrs.  Margaret  Gray  or  Yorston,  for  the  provision  of  L.30  which 
had  been  granted  by  that  lady  in  her  favour,  and  that  this  provision  became  payable, 
in  terms  of  the  trust-deed,  at  Whitsunday  1834,  being  the  first  term  of  Whitsunday 
after  the  said  Mrs.  Margaret  Gray  or  Yorston's  death :  Finds  that,  for  the  whole 
remainder  (after  [mynient  of  the  said  provision)  of  the  said  residuary  portion  or  interest 
which  belonged  to  the  said  Mrs.  Margaret  Gray  or  Yorston,  the  said  James  Yorston  was 
in  like  manner  a  primary  and  preferable  creditor  thereon  ;  and  Finds,  that  as  regards 
the  other  residuary  portion  or  interest  in  the  said  trust-estate  and  effects  whicli  belonged 
to  the  said  Elizabeth  Gray,  the  same,  as  now  become  the  subject  of  a  several  trust,  fell 
to  remain  in  the  hands  of  the  trustees,  and  to  be  administered  and  managed  by  them 
for  the  uses  and  purposes  to  that  effect  provided  and  declared  in  the  trust-deed ;  and 
primarily,  so  long  as  the  said  Elizabeth  Gray  might  continue  in  life,  for  providing  and 
securing  to  her  what  should  be  deemed  necessary  for  her  maintenance  and  support: 
Finds  that,  under  these  circumstances,  the  said  Bruce  Boss  and  James  Yorston,  as 
creditors  aforesaid,  might  have  insisted  on  immediate  payment  of  what  was  respec- 
tively due  them,  as  legatees  of  the  said  Mrs.  Margaret  Gray  or  Yorston,  out  of 
the  general  trust-estate,  and  to  this  effect  might  have  enforced  a  division  of  the 
respective  portions  or  interests  therein  belonging  to  the  original  trusters,  and  if 
necessary  towards  that  end,  a  realization  and  sale  of  such  of  the  trust-property  as  had 
hitherto  been  held  on  a  pro  indiviso  title  :  Finds  that  the  general  ^trust-estate  at  this 
time  consisted  in  great  jmrt  of  the  heritable  property,  the  proceeds  of  which  constitute 
the  fund  in  medio  in  the  present  process,  and  that  [19G]  unless  by  bringing  this 
proi>erty  in  some  shape  or  other  into  distribution,  there  was  not,  according  to  the 
statements  of  the  trustees  (the  accuracy  of  which,  in  this  respect,  there  seems  no  reason 
to  question),  sufficient  trust-means  to  meet  the  claims  of  the  said  Bruce  Boss  and  James 
Yorston :  Finds,  that  in  this  situation,  the  trustees  in  their  character  and  capacity  as 
such,  borrowed  from  the  claimant,  Mrs.  Barbara  Leisk  or  Granson,  in  the  months  of 
September  and  November  1834,  the  sum  of  L.300  (since  reduced  by  a  partial  repay- 
ment to  L.240),  and  therewith  proceeded  to  pay  to  the  said  James  Yorston  (No.  38  of 
process,  p.  12),  as  in  satisfaction  and  discharge  of  his  foresaid  claim,  viz.,  'one-half  of 
'  the  remaining  real  and  personal  trust-property,  belonging  to  me  in  right  of  my  mother 
'  (the  heritable  property,  with  a  view  to  a  settlement,  having  been  valued  at  L.350), 
'  L.245.  6s.  8d. :'  Finds,  in  reference  to  an  objection  which  has  been  urged  to  the 
validity  of  this  transaction,  in  respect  of  the  trust-deeds  conferring  upon  the  trustees  no 
power  to  borrow;  1.  That  at  all  events,  no  such  objection  can  be  listened  to  on  the 
part  of  the  said  James  Yorston,  who  was  himself  not  only  a  direct  consenting  party  to 
the  transaction,  but  the  very  party  into  whose  hands  the  money  came :  2.  That,  for  the 
same  reason,  neither  can  any  mere  creditor  of  the  said  Jame.s  Yorston  object  on  such  a 
ground,  or  other  party  now  claiming  exclusively  in  his  right;  but,  3.  and  separatim. 
That  so  far  as  regards  the  estate  or  interest  of  the  said  Mrs.  Margaret  Gray  or  Y'orston, 
the  trust  having  come  substantially  to  an  end  by  her  death,  and  the  said  James  Yorston 
being,  as  regards  the  free  residue  thereof,  the  sole  party  beneficially  interested  therein, 
the  said  James  Yorston  was,  in  his  own  right,  entitled  to  sanction  and  authorise  whatever 
form  of  transaction  he  might  think  most  expedient  for  recovering  payment  of  his  proper 
debt :  Finds,  moreover,  that  at  the  date  of  said  transaction,  there  had  been  no  attach- 
ment of  the  said  James  Yorston's  beneficial  interest  in  the  trustees'  hands,  nor  any 
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interpellation  of  the  said  trustees,  directly  or  indirectly,  from  settling  with  the  said 
James  Yorston  upon  such  terms,  and  in  such  form  and  manner  as  they  might  mutually 
agree:  Finds,  more  especially  as  regards  the  claimants,  Hay  and  Ogilvie,  by  whom 
alone  the  objection  now  under  consideration  is  maintained,  that  they  not  having  become 
creditors  of  the  said  James  Yorston,  nor,  of  course,  having  had  any  interest  in  the  matter 
until  January  1836, — ^nearly  a  year  and  a-half  after  the  date  of  the  said  transaction, — 
c&nnot,  on  any  pretence  of  right  since  accruing  to  them  through  the  said  James  Yorston, 
impeach  the  said  transaction,  but  must  be  content  to  stand  in  his  present  room  and 
place,  as  regards  the  same,  and  be  bound  by  his  consent  thereto,  as  if  it  had  been  their 
own :  Finds,  therefore,  that  independently  of  any  special  right  founded  on  the  writings 
produced  by  the  claimant,  Mrs.  Ganson,  the  mere  contraction,  under  the  above  circum- 
stances, of  a  debt  in  her  favour,  as  against  the  said  trust-estate,  is  sufficient,  in  a  question 
with  the  said  Hay  and  Ogilvy,  to  entitle  Mrs.  Ganson  to  be  preferred :  But,  separeUim^ 
Finds  that  no  valid  or  competent  attachment  had  been  laid  by  the  said  Hay  and  Ogilvy 
upon  any  part  of  the  trust-estate,  and  none  more  esj^ecially  upon  the  particular  fund 
here  in  tnedio,  prior  to  their  arrestments^  in  July  1839,  whereas,  on  12th  September 
1834,  the  trustees  (the  said  James  Yorston  being  one  of  their  number)  had  bound 
themselves  to  grant  an  heritable  security  in  Mrs.  Ganson's  favour  over  the  special 
subject^  on  a  sale  of  which  that  fund  has  been  realised ;  and,  after  missives  of  sale  were 
exchanged  with  the  purchaser,  had  not  only,  in  February  1838,  authorised  payment  out 
of  the  price  to  be  made  by  the  purchaser  to  Mrs.  Ganson,  but  had  thereafter —no 
conveyance  to  the  purchaser  being  yet  granted,  and  no  payment  by  the  purchaser  yet 
made — given  implement  in  forma  specijica  of  their  obligation  in  September  1834,  by 
actually  granting  an  heritable  security  in  Mrs.  Ganson's  favour,  upon  which  infeftment 
passed  in  June  1838, — while  the  said  James  Yorston,  for  farther  security,  on  his  part 
regularly  assigned  Mrs.  Ganson  into  his  reversionary  interest  under  both  branches  of  the 
trust,  by  assignation  duly  intimated  to  the  trustees  in  August  and  September  of  the 
same  year, — all  of  these  proceedings  being  anterior  to  the  foresaid  attachment  on  the 
part  of  the  said  Hay  and  Ogilvy,  which,  besides,  as  not  having  been  laid  on  till  after 
the  record  was  closed,  and  of  course  not  appearing  thereon,  the  said  Hay  and  Ogilvy 
are  not  entitled,  in  hoe  ataiu  at  least,  to  found  upon  to  any  effect  whatever :  Therefore, 
in  the  whole  matter,  finds  that  the  claimant,  Bruce  Ross,  is  entitled,  for  such  balance  as 
may  appear  still  to  be  due  on  her  foresaid  provision  of  L.30,  to  be  ranked  and  preferred 
upon  the  fund  in  medio  prima  loco,  and  that  after  her,  the  claimant,  Mrs.  Ganson,  is 
entitled  to  be  preferred  secundo  loco  ;  but  in  respect  that  the  claimants,  Hay  and  Ogilvy, 
dispute  the  amount  of  the  balance  claimed  by  the  said  Bruce  Ross,  and  contend, 
ieparoHm,  that  on  a  full  accounting  for  the  trust-estate,  as  between  the  said  James 
Yorston  and  the  trustees,  they  will  still,  as  in  right  of  the  said  James  Yorston,  be 
creditors  of  the  trustees,  and  so  be  entitled,  it  may  be,  to  a  certain  extent,  to  have  their 
claim  sustained,  in  competition  with  the  said  trustees,  as  a  riding  interest  on  their  claim, 
hefore  &rther  answer,  appoints  the  cause  to  be  enrolled  that  the  necessary  steps  may 
he  ordered  for  exhausting  the  same,  and  that  decree  of  preference  may  thereafter  be 
definitively  pronounced  in  favour  of  the  parties  ultimately  preferred,  according  to  the 
precise  amounts  respectively  due  to  each. 

^^Note, — ^The  interlocutor,  so  far  as  it  goes,  explains  itself.  The  Lord  Ordinary, 
however,  at  one  time  felt  some  difficulty,  from  the  interest  which  it  seemed  possible 
that  Miss  Gray  (who  is  no  party  to  the  proceas)  might  have  in  the  matter*  But, 
assuming  that  her  portion  of  the  trust-estate  was,  at  her  sister's  death  in  1834,  equal  to 
that  which  belonged  to  the  latter  (and  it  could  not  well  be  more),  and  conceding  that, 
in  the  absence  of  any  power  to  borrow,  the  trustees  could  not  legally,  even  with  James 
Yorston^s  concurrence,  make  it,  as  regards  h^  interests,  the  subject  of  a  security  to 
nise  funds  for  Yorston^s  behoof,  as  the  residuary  legatee  of  his  mother,  it  is  clear, — 

"  In  the^r<r/  place,  that  Miss  Gray  could  have  nothing  to  complain  of,  unless  the 
undivided  estate  had  been  of  such  small  amount  as,  after  satisfying  this  advance  to 
Yorston,  and  of  course  the  loan  made  for  the  purpose  of  meeting  it,  did  not  leave 
enough  in  the  trustees'  hands  to  afford  a  corresponding  and  equal  amount  for  herself. 


^  The  arrestments  here  alluded  to  appear  only  upon  a  supplementary  record,  which 
was  ultimately  not  allowed,  and  are  here  alluded  to  per  incuriam. 
s.K.ft.  J.  22 
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But  tills  is  not  the  case.     For,  as  appears  from  a  state  of  the  trustees'  accounts  in 

process,  the  balance  of  actual  cash  in  their  hands  and  at  the  credit  of  Miss  Gray's 

separate  trust,  as  on  31st  December  1834,  is       .  .  .  .     L.140    5    1 

"  While  the  property  since  sold  for     .  .  .       L.350     0     0 

"  having  been  only  burdened  with  .  240     0     0 

"  leaves  farther  available  for  Miss  Gray's  trust,  . 110    0    0 


"Together,  .  .  .     L.250    5    I 

"And  the  payment  made  to  Yorston  (in  September  1834),  and  for 

which  the  loan  became  necessary,  was  of  less  amount,  being         .        245    6    8 

"  Farther,  if  the  expense  of  Miss  Gray's  maintenance  and  support  have  continued  to 
be  paid  by  the  trustees, — and,  if  not  paid,  they  are,  so  far  as  her  share  of  the  trust- 
property  goes,  still  answerable  to  Zter, — the  fund  thus  left  in  their  hands  must  have 
been  long  ago  exhausted.  It  is  now  six  years  since  1834  ;  and  at  the  rate  of  L.35  per 
annum,  which  is  what  was  formerly  paid  by  the  trustees  on  account  of  Miss  Gray's 
maintenance,  this  would  already  amount  to  L.210  of  the  L.250.  But  besides,  Miss 
Gray  is  still  alive,  and  even  if  her  allowance  had  been  so  diminished  as  still  to  leave 
even  a  larger  balance  in  the  trustees'  hands,  can  it  be  doubted  that  that  balance  must 
continue  to  be  applied  for  her  behoof,  and  not  allowed  to  be  carried  off  by  Hay  and 
Ogilvy,  or  any  other  creditor  of  Yorston,  the  residuary  legatee  ? 

"Not  only,  however,  must  Miss  Gray's  interest  be  taken  into  account.  Before 
Yorston,  as  residuary  legatee,  or  any  in  his  right,  can  draw  a  shilling,  a  second  legacy  of 
L.30  must  be  paid  to  Bruce  Ross, — and  the  whole  expenses  of  the  trust-management 
since  1834  be  discharged. 

"In  all  these  circumstances, — and  seeing  especially  that  neither  Miss  Gray,  nor 
Bruce  Ross,  as  Tier  legatee,  come  forward  to  make  any  claim, — it  is  nowise  probable  that 
there  will  be  found  any  flaw  in  the  trustees'  management  as  regards  this  branch  of  the 
trust.  On  the  contrary,  it  is  pretty  plain  that  [191]  the  trustees  themselves,  as  having 
still  charge  of  the  interests  of  both  of  these  parties,  must,  in  order  to  the  due  execution 
of  Miss  Gray's  branch  of  the  trust,  be  preferred,  as  in  competition  wUh  Hay  and  Ogilvy^ 
to  any  little  balance  which  may  remain  of  the  fund  now  in  medio^  after  satisfying  the 
demands  upon  that  fund,  proper  to  that  other  branch  of  tl^e  trust,  which  involved  the 
estate  of  Mrs.  Yorston.  At  all  events,  the  trust-accounting  being  still  left  open  by  the 
interlocutor,  the  whole  of  this  matter,  so  far  as  there  may  be  any  real  interest  in  Hay 
and  Ogilvy,  as  in  a  question  with  the  trustees,  may  yet  be  expiscated  in  the  course  of 
the  accounting,  and  before  any  final  judgment  as  between  these  parties  shall  be 
pronounced. 

"  Even,  however,  if  there  should  be  a  balance  remaining  over,  on  Miss  Gray's  branch 
of  the  trust, — after  satisfying  both  the  alimentary  claims  of  Miss  Gray  herself,  and  the 
provision  of  L.30  made  by  her  in  favour  of  Bruce  Ross, — the  Lord  Ordinary  is  satisfied, 
that  so  far  as  regards  the  competition  with  Mrs.  Ganson,  or  with  Bruce  Ross  as  a 
legatee  of  Mrs.  Yorston,  the  principles  of  the  interlocutor  are  equally  operative  to  the 
postponement  of  Hay  and  Ogilvy's  claims,  in  reference  to  Miss  Gray's  trust-estate,  as  in 
reference  to  the  trust-estate  of  Mrs.  Yorston.  For,  as  Hay  and  Ogilvy  can  only  claim 
through  the  sides  of  Yorston  the  residuary  legatee,  they  can  have  no  preference,  unless 
in  so  far  as  he  himself  would  have  been  entitled  to  a  preference.  Now,  as  against  Asm, 
and  whether  he  acted  in  defraud  of  Miss  Gray's  trust  or  not,  his  concurrence  in  the  loan 
to  Mrs.  Ganson,  to  say  nothing  of  the  deeds  (all  anterior  to  any  valid  diligence  by  Hay 
and  Ogilvy)  by  which  that  loan  has  been  supported,  would  have  been  conclusive. 

"  And  finally,  is  it  altogether  clear,  with  reference  to  the  very  peculiar  character  of 
Yorston's  residuary  interest  in  Miss  Gray's  branch  of  the  trusty  that  the  diligence  of 
arrestment  was,  at  the  time  of  its  being  used  by  Hay  and  Ogilvy,  or  is  even  now.  Miss 
Gray  being  still  alive,  at  all  an  effectual  or  competent  form  of  attachment  ?  There  was 
not  then,  nor  is  there  now,  any  proper  debt  due  or  payable  by  the  trustees  to  Yorston  j 
and  from  what  has  been  said,  it  may  be  inferred  as  in  nowise  unlikely,  that  there  never 
shall  be  any  such  debt.  Arrestment,  it  is  thought,  is  not  the  way  to  attach  such  a  mere 
future  chance  or  contingency,  as  Yorston's  interest  in  the  trust-estate  thus  is.  It  is 
different,  however,  as  regards  an  assigncUion  of  such  an  interest,  whatever  it  is  or  may 
be,  duly  intimated  to  the  trustees.     In  this  situation,  the  assignation  by  Yorston  in  Mrs. 
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Ganson's  favour,  duly  intimated  to  the  trustees  in  September  1838,  would  seem  to  afford 
that  ladj  another  answer  to  the  argument  of  Hay  and  Ogilvy,  in  her  competition  with 
these  parties." 

Hay  and  Ogilvy  reclaimed,  but  the  Court  unanimously  adhered. 


No.  132.  Xm.  Jurist  280.     26  Feb.  1841.     2nd  Div.— Lord  Ivory. 

Andrew  Tait,  Pursuer  and  Respondent. — M'Neill,  Fatton, 

Lachlan  MACKI14T0SH,  Defender  and  AdvocaXor.— Milne, 

Master  and  Servant — Wages — Tacit  Relocation — Compensation, — By  letter,  A  offered 
to  receive  B  into  his  service  as  a  land-steward,  and  to  give  him  L.60  of  wages  in 
money  for  one  year.  B  accepted  of  the  offer,  and  continued  his  services  for  four 
years.  On  a  claim  for  wages  it  was  maintained  in  defence,  that  the  contract  was  for 
one  year  only,  and  that  B  had  misconducted  himself  in  the  discharge  of  his  duties,  and 
thereby  occasioned  damage — Held,  1.  That  in  the  absence  of  proof  to  the  contrary, 
it  must  be  presumed  that  the  service  was  continued  on  the  footing  of  tacit  relocation  : 
2.  That  no  step  having  been  taken  during  its  continuance,  the  allegations  as  to 
misconduct  could  not  be  entertained  to  any  effect,  either  as  a  defence  or  as  a  set-off 
against  the  claim  for  wages. 

The  pursuer  applied  to  Mr.  Mackintosh  to  assist  him  in  procuring  a  situation  as  a 
land-steward,  and  in  answer  Mr.  Mackintosh  wrote,  14th  April  1832 : 

"I  am  just  now  taking  in  the  farm  of  Bogbain,  and  have  built  a  very  good  house 
upon  it.  You  know  there  are  six  cattle  markets  held  there  in  the  year  on  the  days  that 
answer  the  Town  of  Ord  and  Falkirk  markets.  I  will  give  you,  for  a  year,  from  Whit- 
sunday, sixty  pounds,  and  two  servant  maids'  wages,  and  meal  for  them.  You  know 
there  is  little  if  anything  doing  there  as  an  inn  except  just  on  the  six  days  of  the  year 
on  which  the  markets  are  held  ;  and  in  the  course  of  the  year  we  can  see  what  else  can 
be  done  for  you,  and  you  can  look  out  for  yourself,  being  on  the  spot.  The  improve- 
ment of  tiie  farm  will  be  your  chief  occupation. 

"Mrs.  Tait  and  you  will  be  well  lodged,  and  the  improvements  you  are  to  super- 
intend are  round  the  house,  so  that  you  will  have  no  distance  to  go  to  look  after  them, 
and  you  may  come  as  soon  as  suites  your  convenience. 

"Let  me  know,  on  receipt  of  this,  whether  it  will  suit  you,  as  Whitsunday  being 
80  near  at  hand,  I  must  otherwise  give  it  to  another  person.'' 

(Signed)  "L.  Mackintosh." 

In  consequence  of  this  offer,  the  pursuer  entered  into  the  defender's  service,  and 
continued  in  it  not  only  from  Whitsunday  1832  to  Whitsimday  1833,  but  also  during 
the  three  subsequent  years  down  to  Whitsimday  1836. 

The  present  action  was  for  the  recovery  of  the  sum  of  L.175,  58.  2d.,  being  the 
balance  of  money-wages  due  to  the  piursuer,  after  giving  credit  to  the  defender  for 
certain  payments  in  money  and  the  produce  of  certain  sales,  conformed  to  account 
libelled  The  defences  in  the  Inferior  Court  resolved  into  the  following  pleas  :  That 
the  contract  of  service  was  only  for  one  year ;  that  it  was  the  understanding  of  parties 
tiiat  the  free  proceeds  of  the  inn  during  the  first  year  were  to  be  accounted  for  by  the 
pursuer,  but  that  after  the  first  year  he  was  to  receive  the  profits  in  lieu  of  a  fixed 
sum  for  wages ;  that  he  had  not  accounted  for  his  general  intromissions  but  that  a  larger 
balance  than  the  sum  sued  for  remained  in  his  hands;  and  that  the  defender  had  a 
large  claim  of  damages  against  him  for  the  injury  and  loss  which  had  accrued  from  his 
carelessness  and  misconduct  in  discharging  his  duty.  Before  the  institution  of  the 
present  action,  a  full  account  of  the  pursuer's  intromissions  was  rendered  to  the  defenderi 
by  whom  no  specific  objection  was  stated,  excepting  as  to  a  sum  of  L.17  10s.,  being  the 
value  of  grain  admitted  to  have  been  disposed  of  by  the  pursuer.  The  Sheriff  having 
allowed  a  proof,  of  which  the  defender  did  not  avail  himself,  the  following  interlocutor 
was  pronounced : 

^^  Inverness^  2^th  May  1838. — Having  considered  the  proceedings  in  this  cause,  and 
in  respect  the  defender  has  judicially  declined  to  prove,  in  terms  of  the  interlocutor  of 
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1st  March  last,  Finds  that  the  pursuer  entered  into  the  employment  of  the  defender 
at  the  term  of  Whitsunday  1832,  on  a  written  engagement  of  service  to  endure  for  a 
year  from  that  date :     Finds  that  he  continued  therein  until  the  term  of  Whitsunday 
1836  ;  and  farther,  finds  it  sufficiently  established,  the  averment  to  the  contrary  hamg 
been  abandoned,  that  the  written  engagement  aforesaid  was  not  at  any  period  recalled, 
or  to  any  degree  departed  from :     Finds  its  stipulated  in  the  letter  of  agreement  that 
the  pursuer  was  to  receive  from  the  defender  the  annual  wages  of  L.60,  with  *  the  wages 
*  of  two  women-servants,  and  meal  for  them : '     Finds  it  farther  stipulated  that  the 
pursuer  was  to  live  in  the  inn  at  Bogbain,  and  Hhat  the  improvement  of  the  farm  was  to  be 
'  his  chief  occupation  : '  Finds  it  not  stipulated  that  he  was  to  occupy  the  inn,  as  manager 
of  its  business,  on  accoimt  of  the  defender,  and  that  in  the  absence  of  express  stipulation, 
such  occupation  is  not  to  be  presumed ;  more  especially  as  the  general  terms  of  the  agree- 
ment, and  the  nature  of  the  pursuer^s  occupation,  warrant  the  presumption  that  the 
house  was  set  apart  for  him  as  a  dwelling-place  ;  and  that  should  he  be  able  to  derive 
any  profit  *  from  the  little  that  was  doing  there  as  an  inn,'  the  benefit  thereof  was  to 
accrue  to  himself :   Finds  that  [281]  the  defender  has  averred  various  claims  of  com- 
pensation in  respect  of  additional  money  payments,  of  intromissions  with  farm  produce 
imaccounted  for  by  the  pursuer,  and  of  tlie  insufficient  performance  of  work  imdertaken 
by  him :  Finds  that,  under  the  exception  of  a  solitary  avemient  contained  in  the  17th 
article  of  the  re-revised  condescendence,  these  averments  are  of  the  most  vague  and 
unsatisfactory  description :   Finds  it  admitted  in  reference  to  the  said  accepted  claim, 
that  a  certain  quantity  of  grain  was  received  from  the  farm  of  the  defender ;  and  finds 
it  not  established  that  credit  in  the  account  libelled  is  given  for  the  price  thereof: 
Therefore  finds,   Iwr?,  That  the  letter  of  agreement  aforesaid  must  be  held,  on  the 
doctrine  of  tacit  relocation,  as  regulating  the  terms  of  the  pursuer's  employment  from 
year  to  year,  and  until  the  expiry  of  the  service  at  Whitsunday  1836.     2<fo,  That  an 
investigation  is  incompetent  of  the  profit  or  loss  acquired  or  sustained  by  the  pursuer 
during  his  occupation  of  the  inn  at  Bogbain,  the  defender  having  nothing  to  do  there- 
with.    Stio,  That  the  defender  cannot  be  allowed  a  proof  in  reference  to  the  above 
averments  of  compensation,  the  additional  money  payments  being  undefined  by  amount 
or  date,  the  remaining  claims  being  illiquid  and  incapable  of  being  immediately  sub- 
stantiated, whilst  the  claim  of  the  pursuer  is  a  liquid  claim  of  wages.      4to,  Appoints 
the  defender  to  prove  that,  on  the  occasion  above  referred  to,  grain  was  removed  to  a 
greater  amount  than  that  admitted  in  the  relative  article  of  the  re-revised  answers,  and 
the  pursuer  to  establish  that  the  value  thereof  was  accounted  for  by  him  to  the  defender : 
Allows  to  both  parties  conjunct  probation :  reserves  the  defender's  claim  qua  alleged 
proprietor  of  the  Journal,  and  assigns  the  Ist  of  June  next  for  reporting." 

(Signed)  "  W.  H.  Colquhoun." 

On  a  reference  to  the  oath  of  the  defender,  whether  he  had  received  payment  of  the 
whole  or  any  part  of  the  sum  of  L.17,  10s.,  the  price  of  the  grain,  he  deponed  negatively ; 
but  he  also  deponed,  that  many  of  the  statements  in  process  having  been  given  in  with- 
out his  having  an  opportunity  of  seeing  them,  he  cannot  swear  to  a  matter  merely 
because  it  is  in  process ;  and  that  in  fact  he  has  no  particular  recollection  on  the  subject 
The  Sheriff  finally  disposed  of  the  cause  by  the  following  interlocutor  : 

"  Inverness f  20th  December  1838. — Having  resumed  consideration  of  this  process, 
with  the  minute  by  the  pursuer  of  date  17th  current — Finds  the  defender  liable  in 
terms  of  the  libel,  under  deduction  of  L.17,  10s.  sterling,  being  the  value  of  the  grain 
admittedly  disposed  of  by  the  pursuer,  and  unaccounted  for  in  his  transactions  with  the 
defender ;  and  2do,  of  L.6,  10s.  7Jd.,  admittedly  due  to  the  defender  in  his  capacity  of 
proprietor  of  the  Inverness  Journal  newspaper :  Finds  the  defender  liable  in  exj^)en8es, 
subject  to  modification,  in  respect  of  the  above  deductions ;  appoints  the  account  thereof 
to  be  given  in,  and  decerns."  (Signed)  "  W.  H.  Colquhoun." 

The  defender  presented  a  note  of  advocation,  and  the  Lord  Ordinary  pronounced  the 
following  interlocutor  with  the  note  annexed  : 

"  20th  November  1840. — The  Lord  Ordinary  having  heard  parties'  procurators,  and 
made  avizandum,  and  having  thereafter  resumed  consideration  of  the  closed  record,  and 
whole  process.  Repels  the  retisons  of  advocation,  and  remits  the  ca\ise  eimplidter  to  the 
Sheriff :  Finds  the  advocator  liable  in  the  expenses,  incurred  in  this  Court :  Appoints 
an  account  thereof  to  be  given  in,  and  when  lodged,  remits  the  same  to  the  auditor  to 
tax  and  report,  and  decerns. 
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**Note. — ^The  Lord  Ordinarj'  has  no  doubt  that  the  Sheriff's  judgment  is,  in  its 
whole  substance,  sound,  and  consistent  with  the  justice  of  the  case  ;  and  though,  perhaps, 
if  himself  framing  that  judgment  originally,  he  might  have  been  disposed,  in  some 
trifling  particulars,  to  vary  its  expression,  he  sees  no  reason,  in  this  process  of  review,  to 
disturb  it  even  to  that  effect. 

"  The  Lord  Ordinary  holds  it  clear, — 

"  1.  That  the  letter  of  14th  April  1832  must  be  taken  as  the  basis  of  a  contract  of 
i^rvice  between  the  parties  for  a  year. 

"  2.  That  under  that  contract  the  respondent  was  to  have  L.60  of  wages  in  money, 
over  and  above  the  other  advantages  therein  set  forth,  and  more  especially  over  and 
above  his  use  of  the  inn  (whether  as  such,  or  as  a  place  of  residence),  there  being  no 
ground  for  the  advocator's  plea  that  the  profits,  if  any,  derived  from  the  inn,  were 
(even  during  the  first  year,  for  he  himself  states  they  were  not  in  the  after  years)  to  be 
accounted  for  to  him« 

"  3.  That  in  this  situation,  it  being  undoubted  that  the  respondent's  services  to  the 
advocator  did,  in  point  of  fact^  continue  down  to  Whitsunday  1836,  it  must  be  held  in 
]aw,  where  proof  to  the  contrary  is  not  brought,  and  the  advocator  has  here  failed  to 
bring  such  proo^  though  allowed  full  opportimity,  that  this  continued  service  took 
place  on  the  footing  of  tacit  relocation. 

"  4.  That  the  allegations  now  at  last  brought  forward  by  the  advocator,  after  the 
period  of  service  has  been  fully  accomplished,  without  any  step  whatever  having  been 
taken  while  the  service  endured,  as  to  the  respondent's  having  been  given  to  habits  of 
inebriety,  or  as  to  his  having  neglected  or  failed  in  his  duty  in  properly  superintending 
or  reporting  on  the  services  of  the  workmen  employed  in  trenching  the  advocator's  lands, 
or  generally  as  to  his  having  otherwise  misconducted  himself  in  the  discharge  of  his 
duties,  cannot,  in  the  present  process,  be  listened  to  as  a  defence  against  the  respondent's 
claim  for  wages,  and  still  less  entertained  as  affording  any  ground  for  set-off  in  the  shape 
of  an  illiquid  claim  of  damages  for  injury  thereby  said  to  have  been  occasioned  to  the 
advocator. 

"  5.  That  though  it  might  have  been  otherwise  with  regard  to  such  objections  as  lie 
to  the  accuracy  and  sufficiency  of  the  sums  for  which  the  advocator  is  allowed  credit,  as 
payments  made  by  him  to  account,  or  as  the  result  of  the  respondent's  cash  intromissions 
for  grass,  &c.,  retained  to  account,  of  wages,  provided  that  such  objections  had  been 
brought  forward  at  the  proper  time,  and  in  a  specific  and  intelligible  manner,  which, 
considering  the  very  detailed  character  of  the  respondent's  accounts,  the  advocator  should 
have  had  no  difficulty  in  doing,  as  to  any  items  truly  said  to  be  erroneously  stated ; 
still,  looking  to  the  very  vague  and  indefinite  shape  in  which  (with  the  exception  of  two 
particulars  to  which  full  effect  has  been  given)  the  advocator  has  persisted  in  this  branch 
of  his  case,  there  seems  even  here  to  have  been  no  other  course  left  to  the  Sheriff  but  to 
deal  with  the  objections  as  he  has  done. 

"  Finally,  and  on  the  whole  matter,  that  as  the  case  was  presented  to  the  Sheriff,  it 
would  have  been  wrong  to  allow  the  advocator  a  more  extended  proof  than  was  allowed 
him,  and  that  he  having  judicially  declined  to  proceed  on  the  points  so  admitted  to 
proof,  was  properly  held  to  have  no  such  proof  to  offer. 

"  The  Lord  Ordinary  at  one  time  thought  of  still  giving  the  advocator  an  opportunity, 
but  only  on  condition  of  paying  previous  expenses,  of  stating  in  a  specific  form,  and  in 
detail,  his  objections,  if  he  truly  have  any,  to  the  account  of  intromissions  rendered, 
and  the  balance  deduced  thereon  by  the  respondent.  But  after  repeated  callings  of  the 
cause,  the  advocator  dedined  to  avail  himself  of  the  opportunity.  And  the  Lord 
Ordinary  is  satisfied,  both  from  the  evidence  (furnished  by  the  respondent's  books)  of 
there  having,  during  the  four  years  of  service,  been  repeated  settlements  between  the 
parties,  and  still  more  from  the  very  extraordinary  repudiation  by  the  advocator  himself 
(contained  in  his  disposition  under  the  reference)  of  all  personal  responsibility  for  the 
statements  which  have  been  placed  upon  the  record  in  his  name,  that  he  has  really 
nothing  of  a  more  precise  or  satisfactory  character  to  offer." 

The  advocator  reclaimed,  and  pleaded, — ^That  tacit  relocation  might  be  excluded  by 
circumstances, — ^Forsyth  v,  Bruce,  22d  November  1827, — and  that  here  the  contract  of 
service  was  merely  for  one  year.  It  is  said  that  the  counter  claims  for  loss  and  damage 
are  not  relevant  in  this  process ; — but  though  a  liquid  claim  cannot,  in  general,  be  com- 
pensated by  counter  claims  for  damages,  it  is  otherwise  where  these  claims  arise  under 
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the  same  contract:  Short,  4  Shaw,  610;  Stewart,  13  Shaw,  7.  The  whole  circum- 
stances exclude  the  idea  [282]  of  tacit  relocation,  and  a  proof  ought  to  be  allowed  of  them, 
and  of  the  damage  sustained. 

Pleaded  by  the  respondent — That  when  a  servant  is  hired  under  a  written  contract, 
and  remains  in  the  service,  the  presumption  of  law  is,  that  he  remains  under  the  contnct 
In  this  case  the  agreement  is  written,  and  cannot  be  altered  without  writing.  The 
defender  was  allowed  a  proof  of  what  constitutes  his  case,  and  he  declined  to  avail  him- 
self of  it.  The  counter  claims  assume  that  the  pursuer  was  a  servant;  but  though 
misconduct  be  alleged  against  him  now,  he  was  not  dismissed  by  the  defender,  but  con- 
tinued in  his  service  for  four  years. 

Lord  JttsHce-Clerk. — According  to  the  terms  of  the  agreement,  the  pursuer  was  to 
receive  L.60  of  wages.  Whatever  accounting,  therefore,  is  to  take  place  between  the 
parties,  that  is  the  rate  which  must  be  credited  to  the  pursuer.  As  to  the  loss  and 
damage  arising  from  his  misconduct,  he  was  permitted  to  continue  four  years  in  his 
situation ;  and  now  that  he  asks  his  wages,  is  the  defender  entitled  to  turn  round  and 
say,  you  have  all  along  so  misconducted  yourself,  that  I  will  withhold  your  Yrages. 
I  am  not  prepared  to  countenance  any  such  proceeding.  The  Sheriffs  interlocutor 
aUowed  a  proof,  which  was  declined,  and  it  is  too  late  to  ask  it  now,  at  least  without  pay- 
ing the  previous  expenses.  But,  I  think  the  judgment  of  the  Sheriff  satisfies  the  justice 
of  the  case. 

Lord  Meadovohank, — I  am  of  the  same  opinion. 

Lord  Medwyn  also  concurred. 

Lord  Moncreiff, — If  Raigmore  had  any  claim  against  paying  the  wages,  the  case  has 
been  conducted  in  a  most  extraordinary  manner.  He  continued  the  pursuer  four  years 
in  his  service,  and  found  no  fault.  The  law  is,  that  the  term  of  hiring  is  for  one  year, 
if  nothing  to  the  contrary  be  expressed ;  and  the  presumption  is,  that  if  the  servant  con- 
tinues, he  does  so  upon  ^e  same  conditions  on  which  he  entered.  Here  the  contract  is 
written,  and  nothing  took  place  to  alter  or  affect  it ;  and  the  pursuer  got  partial  payments 
to  account.  I  do  not  take  any  hard  view  against  the  defender :  He  gave  employment 
to  the  pursuer,  and  dealt  kindly  with  him.  There  may  be  some  circumstances  which 
we  don't  see,  particularly  as  Raigmore  states  he  knew  nothing  about  many  of  the  state- 
ments made  in  his  name.  A  proof  was  allowed  and  declined ;  and  an  account  of  the 
pursuer's  intromissions  was  produced,  to  which  no  objections  are  made,  so  that  I  do  not 
see  how  the  Sheriff  could  have  dealt  more  favourably  with  Raigmore  than  he  has  done. 

The  Court  refused  the  note,  with  additional  expenses. 


No.  156.    XIII.  Jurist  383.     11  March  1841.     2nd  Div.— Lord  Cuninghame. 

Poor  William  Taylor,  Pursuer. — Muir, 

James  Grandison  Barr,  Defender. — Pyper, 

Expenses — Agent  and  Client — Poors^  Roll. — ^A  party  on  the  poors*  roll  having  succeeded 
in  his  action,  decreet  was  given  in  his  favour  for  L.100  of  damages,  together  with 
modified  expenses.  The  agent  obtained  decree  of  constitution  against  him  for  the 
balance,  and  having  arrested  the  sum  of  damages  decerned  for,  was,  in  a  process  of 
multiplepoinding,  preferred  to  the  extent  of  L.48.  The  pauper  brought  the  decree  of 
constitution  under  reduction,  on  the  ground  that  the  agent  of  a  party  on  the  poors' 
roll  has  no  legal  claim  for  any  expenses  incurred  by  him,  unless  they  shall  be  allowed 
by  the  Court,  or,  at  all  events,  that  he  has  a  claim  for  his  outlay  only — Held  that  a 
pauper,  like  other  litigants,  is  liable  in  the  full  expenses  bona  fide  incurred  in  carrying 
on  his  suit 

The  pursuer,  in  the  year  1821,  raised  an  action  of  damages  before  the  Sheriff-depute 
of  Edinburghshire  against  the  London,  Leith,  Edinburgh,  and  Gla^^w  Shipping 
Company,  which  was  removed  into  the  Court  of  Session  by  bill  of  advocation.  The 
pursuer  made  application  for,  and  obtained  the  benefit  of  the  poors'  roll,  and  the  Court 
appointed  the  defender,  as  agent,  to  conduct  the  cause.     Decreet  was  ultimately  given 
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in  the  pursuer's  favour  against  the  company  for  L.100  sterling  of  damages,  with  expenses 
modified  to  the  sum  of  L.70.  The  defender  raised  an  action  against  the  pursuer  for  the 
sum  of  L. 80,  19s.  lid.,  the  balance  of  his  account  before  the  Sheriff,  and  upon  the 
dependence  of  the  action  used  arrestments  in  the  hands  of  the  agent  for  the  London, 
Leith,  Edinburgh,  and  Glasgow  Shipping  Company,  of  the  sum  of  L.100  sterling  of 
damages.  The  defender  having  obtained  decree  against  the  pursuer,  was,  in  an  action 
of  multiplepoinding  raised  at  the  instance  of  the  company,  preferred  to  the  sum  of 
L.66,  15s.  lid.,  under  deduction  of  the  sum  of  L.18,  6s.,  the  expenses  of  raising  the 
multiplepoinding. 

The  decree  obtained  before  the  Sheriff  was  sought  to  be  reduced  in  the  present 
action,  on  the  following  grounds:  1.  That  it  was  obtained  in  absence:  2.  That  the 
account  libelled  on  was  never  audited,  and  the  outlay  was  unvouched:  3.  That  the 
account  was  incurred  while  the  defender  was  acting  in  the  capacity  of  agent  for  the 
poor,  and  had  obtained  from  the  shipping  company  the  whole  amount  that  he  was 
entitled  legally  to  charge  against  the  pursuer  for  the  business  done  on  his  behalf. 

The  Lord  Ordinary  pronounced  the  following  interlocutor,  with  the  note  annexed, 
which  sufficiently  explains  the  grounds  of  the  defence  : 

^*  Idth  December  1840. — ^The  Lord  Ordinary  having  heard  counsel,  and  thereafter 
considered  the  whole  process,  sustains  the  defences,  and  assoilzies  the  defender  from  the 
whole  conclusions  of  the  libel,  and  decerns;  but,  in  respect  of  the  poverty  of  the 
pursuer,  and  the  circumstances  under  which  the  proceedings  under  review  took  place, 
finds  no  expenses  due,  and  decerns. 

^^Noie, — ^The  defender,  upwards  of  ten  years  ago,  was  agent  for  the  pursuer  in  a 
process  against  the  Edinburgh  and  Leith  Shipping  Company,  in  which  the  sum  of  L.100 
sterling  of  damages  was  found  due  to  the  pursuer,  under  deduction  of  L.3,  4s.  Id., 
making  the  real  damage  due  L.96,  15s.  lid.,  together  with  modified  expenses,  which 
were  afterwards  decerned  for  to  the  amount  of  L.61,  14s.  6d.  in  the  Inferior  Court. 
The  shipping  company  advocated  the  case,  when  the  Lord  Ordinary  afiirmed  the 
interlocutor  of  the  Sheriff,  and  found  the  pursuer  entitled  to  expenses,  subject  to  modifi- 
cation in  this  Court,  and  these  were  afterwards  fixed  at  L.70,  which  was  paid  to  the 
defender  Mr.  Barr,  as  agent  for  the  pursuer.  The  L.96  of  damages  fell  now  to  be 
accounted  for,  and  arrestments  for  these  were  laid  in  the  hands  of  the  shipping  company 
by  Helen  Stewart  and  Eobert  Jamieson,  as  creditors  of  the  pursuer,  which  rendered  it 
necessaiy  for  the  shipping  company  to  bring  a  process  of  multiplepoinding  in  this  Court. 
The  defences  of  that  process  were  L.18  odds,  which  reduced  the  fund  in  medio  from 
L96,  15s.  lid.  to  L.78,  9s.  lOd.  Li  these  circumstances,  Mr.  Barr  came  forward  and 
claimed  for  L.67,  17s.  5d.,  being  the  balance  of  his  expenses  not  allowed  against  the 
shipping  company  in  the  process  of  damages ;  it  is  stated  that  his  expenses,  including 
the  expense  of  certioration  and  diligence,  exceeded  L.80.  In  these  circumstances,  an 
arrangement  took  place  between  the  claimants,  who  seem  to  have  agreed,  in  order  to 
save  expense,  to  divide  the  balance  in  medio  among  themselves,  by  taking  10s.  per 
pound,  or  thereby,  on  their  gross  claim,  including  expenses.  By  that  mode  of  decision 
a  dividend  of  L.18  was  paid  to  Jamieson,  L.12  to  Stewart,  and  the  balance  of  L.48,  2s. 
3d.  to  Mr.  Barr,  under  a  decree  of  preference  of  this  Court,  dated  11th  July  1829.  It 
ratiier  appears  that  the  pursuer  was  out  of  the  country  at  this  time.  The  pursuer, 
however,  returned  afterwards,  and  has  now  brought  the  decree  of  constitution  obtained 
by  the  defender,  Mr.  Barr,  before  the  Sheriff,  for  the  balance  of  his  expenses  not 
obtained  from  the  shipping  company  under  reduction.  But  the  decree  of  preference 
pronounced  in  the  multiplepoinding  is  not  at  present  challenged.  The  plea  of  the 
pursuer  in  this  process  seemed  to  amount  to  this, — that  an  agent  for  a  party  on  the 
poors'  roll  has  no  legal  claim  against  the  pursuer  for  any  expenses  incurred  by  him, 
unless  they  shaU  he  allowed  by  the  Court ;  or  at  all  events,  that  he  has  a  claim  for  his 
outlay  only.  The  Lord  Ordinary,  however,  cannot  sanction  such  a  doctrine,  which  rests 
on  no  authority,  and  might,  in  its  consequences,  be  most  injurious  to  paupers  of  all 
descriptions  seeking  justice.  They  must  be  liable,  like  all  litigants,  in  the  expenses 
bona  fide  inctirred,  though  in  general  the  agents  have  little  chance  of  recovering  them, 
unless  the  parties  receive  an  accession  of  fortune,  which  seldom  happens.  In  the 
present  instance,  the  pursuer's  circumstances  do  not  seem  to  have  improved  after  the 
damages  awarded,  but  a  large  part  of  them  were  on  the  eve  of  l)eing  carried  off  by  other 
creditors  j  and  the  Lord  Ordinary  does  not  fipd  himself  at  liberty  to  find  that  Mr.  Barr 
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was  not  entitled  to  appear  and  claim  a  share,  when  his  refraining  from  doing  so  would 
only  have  been  benefiting  other  creditons,  whose  decrees  are  yet  unchallenged. 

"  In  general,  parties  in  the  situation  of  the  pursuer  gain  more  from  the  voluntary 
liberality  of  the  gentlemen  who  take  charge  of  their  interests  in  this  Court,  than  from 
the  multiplication  and  concussion  of  legal  measures ;  and  the  Lord  Ordinary  is  not 
prepared  to  say,  that  Mr.  Barr  intended  to  be  deficient  in  what  was  due  in  point  of 
humanity  and  charity  to  the  poor  pursuer,  as  he  offered  repeatedly  at  the  bar,  and 
stated  in  his  defences,  that  he  was  willing  *  to  refer  the  whole  matter  to  the  pursuer's 
*  own  counsel.'  Under  such  a  reference,  without  doubt,  the  learned  counsel  would 
have  suggested  what  it  was  proper  for  the  defender  to  do  in  the  abatement  of  his  legal 
claims,  looking  to  the  clear  fund  received  by  him,  which  seems  to  have  been  greatly 
reduced.  But  the  pursuer,  it  was  said,  acting  for  himself,  and  declining  the  advice  of 
his  counsel,  declined  the  defender's  proposition;  and  having  insisted  in  his  rights 
according  to  these  legal  measures,  the  Lord  Ordinary  has  not  found  himself  entitled  to 
pronounce  any  other  judgment  than  that  now  issued." 

The  pursuer  reclaimed,  but  the  Court  refused  the  note. 

[S.C.  3  D.  892.] 


No.  176.  XIII.  Jurist  428.     1  June  1841.     2nd  Div.— Lord  Ivory. 

Robert  Stewart  and  Others,  Pursuers. — Dean  of  Faculty  (Hope),  More, 

John  Macan,  Defender. — M'Neill,  O,  Boss. 

Caution — Gtiarantee — Discumon — Postponed  Security, — A  party,  by  a  holograph  letter 
to  certain  heritable  creditors,  did,  in  respect  of  their  agreeing  to  postpone  demanding 
payment  of  the  sum  contained  in  their  bond,  "  guarantee  the  sufficiency  of  the  said 
security  for  the  sums  contained  in  the  bond  and  disposition  in  security."    On  a  failure 

.  of  the  security  by  reason  of  a  prior  heritable  bond,  it  was  found,  in  terms  of  the  bond 
and  disposition  guaranteed — 1.  That  the  guarantee  extended  not  only  to  the  principal 
sum  in  the  bond,  but  also  to  the  penalty  in  case  of  failure  in  punctual  payment,  and 
the  due  and  legal  interest  from  the  date  of  the  bond  and  disposition  in  security,  with 
one-fifth  part  more  of  each  terms'  interest  of  liquidate  penalty  for  each  term's  failure 
in  the  punctual  payment  of  the  said  interest :  2.  That  the  letter  of  guarantee  having 
been  given,  not  upon  the  application  of  the  creditors,  but  at  the  instance  and  for  be- 
hoof of  the  creditor  in  the  bond,  the  cautioner  was  barred  from  setting  up  any  plea  in 
respect  of  ignorance  of  the  existence  of  a  prior  and  preferable  security  over  the  lands : 
3.  That  the  object  of  the  letter  of  guarantee  being,  that  the  creditors  should  postpone 
demanding  payment  of  the  principal  debt,  the  plea  of  their  having  delayed  to  insist 
for  payment,  without  special  notice  to  the  cautioner,  until  the  estate  had  become  in- 
suflftcient,  and  the  principal  creditor  himself  insolvent,  was  groundless.  Further,  that 
the  mere  abstaining  to  take  active  measures  for  enforcing  payment  of  the  principal 
debt,  was  not,  in  tlie  sense  of  law,  such  a  giving  of  time  to  the  principal  debtor  as  to 
operate  the  discharge  of  the  cautioner  :  4.  That  the  estate  being  insufiicient,  and  the 
principal  debtor  insolvent,  and  moreover,  that  the  principal  debtor  being  duly  discussed, 
and  the  insufficiency  of  the  estate  established  by  the  result  of  the  sale  under  the  poweis 
contained  in  the  first  security,  the  cautioner  was  liable  to  obtemper  his  obligation 
under  the  letter  of  guarantee,  as  regards  the  principal  debt  and  future  interests,  with 
the  relative  penalty  and  termly  faikies. 

The  pursuers  are  the  trustees  of  the  late  Lieutenant-General  Robert  Stuart  of  Rait, 
nominated  and  appointed  by  his  latter  will  and  trust-deed,  dated  18th  September  1819. 
William  Campbell,  W.S.,  by  his  bond,  dated  8th  August  1814,  acknowledged  to  have 
received  from  the  truster  L.2000,  which  he  bound  himself  to  repay  at  the 
term  of  Whitsunday  1815^  with  the  [429]  legal  interest  thereof  tiU  paid.  Upon  the  Ist 
of  May  1828,  after  the  death  of  Lieut.-Gen.  Stuart,  he  executed  in  favour  of  the  pursuers 
a  bond  of  corroboration  and  disposition  in  security,  whereby  he  bound  himself  to  make 
payment  of  the  foresaid  principal  sum  of  L.2000  sterling  at  the  term  of  Whitsunday  1829, 
with  L.400  sterling  of  penalty  in  case  of  failure,  and  the  due  and  legal  interest  of  tb^ 
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said  principal  sum  from  the  date  of  the  bond ;  and  for  the  further  security  of  the  pur- 
suers, he  disponed  to  them  the  lands  of  Banks  of  Row  or  Greenyard.  The  interest  upon 
the  bond  was  paid  by  Mr.  Campbell  till  the  15th  May  1833,  but  from  and  since  that 
date,  both  principal  and  interest  remains  due  to  the  pursuers.  Mr.  Campbell  had  granted 
a  prior  heritable  security  over  the  lands  of  Greenyard  for  L.3700 ;  and  in  1834,  the  pur< 
suers,  having  become  doubtful  of  the  adequacy  of  the  security,  threatened  to  enforce 
payment  from  Ma  Campbell  unless  he  would  give  them  sufficient  security  for  the  debt. 
On  the  12th  September  1834,  he  transmitted  to  the  trustees  a  holograph  obligation  from 
his  son-in-law,  the  defender,  of  the  following  tenor : 

"  Gbntlemsn, — In  respect  of  your  agreeing  to  postpone  demanding  payment  of  the 
sum  of  two  thousand  pounds,  contained  in  the  heritable  security  over  the  lands  of  Green- 
yard, granted  by  William  Campbell,  Esq.,  W.S.,  to  you,  I  hereby  guarantee  the  suffici- 
ency of  said  security  for  the  sums  contained  in  the  bond  and  disposition  in  security, 
granted  to  you  over  said  lands  by  the  said  William  Campbell,  Esq. ;  and  remain,  gentle- 
men, your  obedient  servant."  (Signed)     "J.  Macan." 

Mr.  Campbell's  affairs  having  become  embarrassed,  he  executed  a  trust-deed  for  behoof 
of  his  creditors ;  and  the  trustees  having  advertised  the  lands  of  Greenyard  for  sale,  were 
offered  L.5500.  But  that  sum  not  being  sufficient  to  discharge  the  heritable  debts,  and 
interest  thereof,  the  offer  was  not  accepted.  The  pursuers  thereupon  raised  the  present 
action,  concluding  against  the  defender, 

^'either  to  make  payment  to  the  pursuers  of  the  foresaid  principal  sum  of  L.2000  ster- 
ling, with  the  legal  interest  thereof  from  and  since  the  said  15th  day  of  May  1833,  and 
in  time  coming  during  the  not-payment  of  the  said  principal  sum,  and  also  of  the  said 
penalty  of  L.400,  or  such  part  thereof  as  the  pursuers  have  incurred^  or  may  incur  in 
making  the  said  debt  effectual,  the  pursuers  always,  upon  such  pa3rment  being  made  to 
them,  executing  and  delivering  in  favour  of  the  defender,  at  his  own  expense,  a  valid 
assignation  of  ti^e  said  bond  and  disposition  in  security,  and  infeftment  following  thereon, 
as  above  mentioned,  with  warrandice  from  their  facts  and  deeds,  in  conmion  form  :  Or 
otherwise,  and  in  case  it  should  be  found  that  the  pursuers  cannot  make  any  claim 
against  the  said  defender,  under  his  foresaid  obligation  of  guarantee,  until  it  shall  be 
ascertained,  by  a  sale  of  the  said  lands,  that  the  foresaid  heritable  security  is  insufficient 
to  cover  the  sums  contained  in  the  said  bond  and  disposition  in  security,  then  the  said 
defender,  Captain  John  Macan,  ought  and  should  be  decerned  and  ordained,  by  decree 
foresaid,  to  concur  with  the  pursuers,  or  with  the  trustees  appointed  by  the  said  William 
Campbell,  or  with  both,  in  bringing  the  said  lands  of  Greenyard  to  public  sale,  so  that 
the  full  value  thereof  may  be  obtained  :  And  upon  the  deficiency  in  the  said  security  to 
cover  the  debt  due  to  the  pursuers  being  ascertained  by  such  sale,  then  the  said  defender. 
Captain  John  Macan,  ought  and  should  be  decerned  and  ordained,  by  decree  foresaid,  to 
make  payment  to  the  pursuers  of  the  sum  of  L.1500  sterling,  or  of  such  other  sum,  less 
or  more,  as  it  shall  be  found  by  our  said  Lords  is  the  amount  of  the  deficiency  of  the 
price  which  may  be  received  for  the  said  lands  aj9  aforesaid,  after  deducting  all  preferable 
claims  and  expenses,  for  paying  the  sums  contained  in  the  said  bond  and  disposition  in 
security,  and  due  to  the  pursuers  as  aforesaid ;  together  with  the  legal  interest  of  the 
said  sum  of  L.1500,  or  of  such  other  deficiency,  to  be  ascertained  as  aforesaid,  from  the 
time  when  the  same  ought  to  have  been  paid  by  the  defender  to  the  pursuers,  till  payment." 

After  this  action  was  raised,  an  attempt  was  made  by  the  trustees,  with  the  concur- 
rence of  Captain  Macan,  to  dispose  of  the  lands  by  public  sale  at  the  upset  price  of 
L.5500,  but  no  offerer  having  appeared,  the  sale  was  adjourned.  A  few  days  thereafter, 
a  private  offer  of  the  sum  of  L.5250  was  made  for  the  lands :  but  this  the  defender  de- 
clined to  accept  of.  On  the  17th  April  1839,  the  prior  heritable  creditor,  under  the 
powers  conferred  upon  him  by  his  heritable  security,  and  with  the  concurrence  of  Mr. 
Campbell  the  common  debtor,  and  his  trustees,  exposed  the  lands  again  to  sale  by  public 
roup,  and  after  some  competition  they  were  purchased  at  the  price  of  L.5100. 

It  was  stated  in  defence — ^The  pursuers  never  informed  the  defender  that  Mr,  Camp- 
bell had  granted  a  prior  security  over  his  property — or  that  he  was  in  arrear  of  the  interest 
at  the  date  of  the  guarantee — or  that  he  was  not  paying  the  subsequent  interest — or  that 
his  affia,irs  had  got  into  embarrassment — or  that  he  had  granted  a  trust-deed — or  that  his 
trustees  had  exposed  his  property  to  sale — or  that  they  had  received  an  offer — or  that 
they  had  rejected  the  offer,  as  insufficient  to  pay  the  burdens — or  that  it  had  been  ascer- 
twed,  in  this  or  any  other  form,  that  the  security  held  by  the  pursuers  was  insufficient 
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for  their  debt.  They  have  not  only  failed  to  discuss  the  person  and  estate  of  Mr.  Camp- 
bell, but  have  permitted  him  to  retain  possession  of  his  property,  and  to  draw  and  con- 
sume the  rents,  without  requiring  him  either  to  pay  principal  or  interest. 

A  record  having  been  made  up,  it  was  pleaded  for  the  pursuers — After  deducting  the 
expenses  of  the  sale,  and  of  the  conveyance  of  the  lands  to  the  purchaser,  and  also  to  the 
heritable  debt  due  to  Mr.  Wilson,  and  after  applying  any  balance  which  may  remain  in 
satisfying  the  heritable  debt  due  to  the  pursuers,  so  far  as  that  balance  will  go,  the  de- 
fender is  bound,  under  his  letter  of  12th  July  1834,  to  pay  any  deficiency  which  may 
remain  due  to  the  pursuers  under  the  bond  granted  by  Mr.  Campbell. 

Pleaded  for  the  defender — 1.  The  defender  is  entitled  to  a  judgment  on  the  case  as 
it  came  into  Court,  without  regard  to  circumstances  occurring  pendente  Hie,  and  as  the 
action  was  brought  against  the  defender,  a  cautioner,  without  previously  discussing  the 
principal  debtor,  or  concluding  against  him,  it  ought  to  be  dismissed  as  premature  and 
incompetent.  2.  The  estate  of  the  principal  debtor  having  been  suiRcient  for  both 
bonds,  at  the  date  of  the  letter  of  guarantee,  and  the  pursuers  having  delayed  for  four 
years  to  discuss  the  same,  and  in  ^e  course  thereof  ascertained  that  it  had  become 
insufficient,  and  that  the  principal  debtor  was  insolvent,  without  giving  notice  to  the 
defender,  they  are  not  now  entitled  to  found  on  the  letter.  3.  In  respect  that  a  post- 
poned heritable  creditor  is  not  bound  to  discharge  his  security,  without  receiving  full 
payment  of  his  debt,  unless  under  a  judicial  process  of  ranking  and  sale,  the  defender, 
as  aUeged  guarantee  for  the  sufficiency  of  the  postponed  heritable  security  held  by  the 
pursuers,  is  not  bound  to  make  up  any  deficiency  of  the  price  of  the  subject,  said  to 
have  been  sold,  extrajudicially,  at  the  instance  of  the  prior  heritable  creditor. 

[430]  The  Lord  Ordinary  pronoimced  the  following  interlocutor,  with  note  annexed : 

"January  13,  1841. — The  Lord  Ordinary  having  heard  parties'  procurators,  and 
made  avizandum,  and  having  thereafter  resumed  consideration  of  the  closed  record, 
relative  productions,  and  whole  cause — Finds  that  the  defender,  by  his  letter  of  12th 
July  1834,  did,  in  respect  of  the  pursuers'  agreeing  to  postpone  demanding  payment  of 
the  sum  of  L.2000,  contained  in  the  security  libelled,  'guarantee  the  sufficiency  of  said 

*  security  for  the  sums  contained  in  the  bond  and  disposition  in  security : '  Finds  that 
the  smns  so  referred  to,  as  contained  in  the  said  bond  and  disposition  in  security,  were — 
not  only  'the  aforesaid  sum  of  L.2000'  of  principal  debt,  but  also  'the  sum  of  L.400 
'  sterling  of  penalty  in  case  of  failure  *  (in  punctuJed  payment),  '  and  the  due  and  legal 
'  interest  of  the  said  principal  sum  from  the  date  hereof  (i.e.  of  the  said  bond  and 
'  disposition  in  security),  with  one-fifth  part  more  of  each  term's  interest  of  liquidate 

*  penalty,  for  each  term's  failure  in  the  punctual  payment  of  the  said  interest : '  Finds 
that  the  said  letter  of  guarantee  having  been  given,  not  upon  the  application  of  the 
pursuers,  or  upon  any  representation  made  by  them,  directly  or  indirectly,  to  the 
defender ;  but  entirely  at  the  instance,  and  for  ihe  sole  ends  and  exclusive  behoof  and 
accommodation  of  Mr.  Campbell,  the  debtor  in  the  bond,  and  the  defender's  father-in- 
law,  the  defender  is  barred  from  setting  up  any  plea  in  respect  of  the  said  letters  having 
been  granted  by  him  in  ignorance  that  there  was  a  prior  and  preferable  security  existing 
over  the  lands :  But,  eeparatimy  finds  that  the  defender  was  not  in  ignorance  of  the 
existence  of  said  prior  security,  but  was  cognisant  thereof,  having  himself,  on  the  25th 
May  1831,  granted  a  collateral  obligation  for  the  regular  payment  of  the  interest  accruing 
thereon :  Finds  that  the  very  object  which  the  defender  himself  had  in  view,  when  he 
granted  the  said  letter  of  guarantee,  being  that  the  pursuers  should  postpone  demanding 
payment  of  the  principal  debt  of  L.2000,  the  plea  which  has  been  raised  by  the  defender 
upon  the  pursuers  having,  without  giving  any  special  notice  to  him,  delay  to  insist  for 
payment  until  the  estate  over  which  the  security  was  constituted  had  become  insuffi- 
cient, and  the  principal  debtor  himself  insolvent,  is  totally  groundless ;  and  further,  and 
at  all  events,  finds,  that  the  mere  abstaining  to  take  active  measures  for  enforcing  pay- 
ment of  the  said  principal  debt,  is  not,  in  the  sense  of  law,  such  a  giving  of  time  to  the 
principal  debtor  as  in  any  view  to  operate  the  discharge  of  the  cautioner :  Finds,  how- 
ever, that  it  was  not  within  the  true  meaning  and  intent,  or  the  sound  legal  construc- 
tion of  the  said  letter  of  guarantee,  that  the  pursuers  might  allow  the  termly  interests 
accruing  on  the  said  letter  of  guarantee  to  run  into  arrear,  but  only  that  the  lands  were 
sufficient,  as  at  the  date  of  the  said  letter,  to  meet  the  regular  payment  of  said  interest^ 
as  well  as  the  postponed  |)ayment  of  the  principal  debt,  the  pursuers  using  such  diligence 
towards  the  recovery  of  the  sanie  as  was  legally  prestible  from  parties  in  their  position : 


ZDL  Joziit  IML  STEWART,   &a   V.    MACAN.  347 

Finds  tbat  tn  lioe  statUy  and  in  the  face  of  the  defender's  avennents,  that  the  free  annual 
proceeds  of  the  lands  were  sufficient  to  meet  the  whole  interests  accruing  thereon,  hoth 
under  the  first  and  the  second  securities;  and  that  the  arrear  of  interest  that  has 
arisen  on  the  pursuers'  bond  is  wholly  to  be  attributed  to  their  own  undue  neglect  in 
allowing  Mr.  Campbell  to  appropriate  the  rents,  or  otherwise,  there  are  not  sufficient 
elements  on  which  to  decide  at  present,  whether  the  defender  be  or  be  not  liable,  in  his 
character  of  guarantee,  for  the  past  arrear  of  interest ;  but  it  being  admitted  in  the 
record  (defender's  statement,  art.  7),  that  the  principal  debtor's  'person  and  estate  are 
'  now  insufficient  for  payment  of  the  two  bonds  averred  by  the  pursuers,'  and  a  plea 
expressly  raised  (plea  lY.)  by  the  defender,  inter  alia,  upon  the  ground  of  its  having 
been  '  ascertained  that  it  (the  said  estate)  had  become  insufficient,  and  that  the  principal 
'  debtor  was  insolvent ; '  and  moreover,  and  separoHm,  the  principal  debtor  having  now 
been  duly  discussed  in  terms  of  law,  and  the  insufficiency  of  the  estate  completely  estab- 
Hshed  by  the  result  of  the  late  proceedings  towards  effecting  a  sale  thereof,  under  the 
power  of  sale  contained  in  the  first  security ;  which  proceedings  on  the  part  of  the 
creditor  in  that  security,  neither  the  principal  debtor,  nor  the  pursuers,  as  postponed 
creditors  under  the  second  security,  could  either  at  the  time  control  and  prevent,  or  can 
now  impeach,  or  in  any  way  object  to :  Finds  that,  at  all  events,  as  regards  the  prin- 
cipal debt  and  future  interests,  with  the  relative  penalties  and  termly  failzies,  the 
defender  is  now  liable,  without  farther  discussion  either  of  the  principal  debtor  or  his 
estate,  to  obtemper  and  make  good  his  obligation  under  the  said  letter  of  guarantee : 
Therefore,  in  the  meanwhile,  decerns  to  this  extent  against  the  defender,  in  terms  of  the 
first  alternative  conclusion  of  the  libel,  and  aUows  the  decree  to  go  out  and  be  extracted 
as  an  interim  decree :  Quoad  uUra,  appoints  the  case  to  be  enrolled,  with  a  view  to  the 
parties  being  heard  as  to  the  course  which  it  may  be  proper  and  necessary  to  take,  in 
order  to  extricate  and  settle  the  disputed  matters  of  fact  bearing  upon  the  question  of 
past  arrears  of  interest. 

"  Note. — The  Lord  Ordinary,  after  communicating  the  above  judgment  in  draft  to 
the  parties,  delayed  for  some  time  to  subscribe  or  give  it  forth,  in  the  hope  that  such  an 
explanation  of  his  views  might  have  induced  the  defender  no  longer  to  withhold  from 
the  sale  that  has  been  effected,  under  the  power  in  the  first  security,  that  concurrence 
on  his  part,  the  want  of  which  is  at  present  the  only  obstacle  to  the  completion  of  the 
sale,  and  at  the  same  time,  by  preventing  an  immediate  application  of  the  price  (so  far 
at  least  as  it  would  go),  in  extinction  of  both  the  debts,  a  most  serious  impediment  in 
the  way  of  what,  under  a  different  alternative  of  the  summons  from  that  on  which  the 
above  interlocutor  proceeds,  might  otherwise,  perhaps,  have  afforded  a  comparatively 
easy  settlement  for  the  defender  himself  even  of  the  present  question.  The  course  which 
the  defender  is  pursuing  appears,  indeed,  to  be  most  reckless  and  improvident.  For,  if 
the  construction  and  effect  of  his  guarantee  be  such  as  the  Lord  Ordinary  has  decided, 
there  seems  great  reason  to  fear  that  the  late  sale  under  the  power  will  be  defeated,  and, 
at  all  events,  so  long  as  that  question  lasts,  it  cannot  fail  to  be  the  occasion  of  heavy 
expense ;  and  in  either  case  the  chance  is,  that  the  loss  may  eventually  fall  upon  the 
defender,  as,  in  truth,  it  certainly  must,  if  the  creditor  exercising  the  power  of  sale  shall, 
as  regards  the  expense  to  which  he  is  thus  put,  be  found  to  be  covered  hy  the  'penalty  of 
the  bond,  and  if,  as  the  Lord  Ordinary  has  held,  the  defender's  guarantee  extends  to  that 
penalty  not  less  than  to  the  principal  debt.  In  this  view,  therefore,  it  is  clear  the 
longer  the  defender  resists,  he  is  only  the  more  and  more  accumulating  liability  and 
bniden  upon  his  shoulders.  It  may  be  yet  time  for  him,  to  a  certain  extent,  to  retrace 
his  steps,  and  put  matters  henceforward  in  a  more  prudent  train.  But,  in  the  mean- 
while,  there  being  no  immediate  prospect  of  the  other  process  coming  on  for  debate,  so 
as  to  bring  the  whole  result  practically  and  at  once  before  the  defender,  the  Lord  Ordi- 
nary does  not  feel  himself  entitled  longer  to  withhold  issuing  the  present  judgment." 

Both  parties  reclaimed.    The  pursuers  prayed  the  Court 

"  to  recall  the  said  interlocutor,  in  so  far  as  it  finds  '  that  it  was  not  within  the  true 

*  meaning  and  intent,  or  the  sound  legal  construction  of  the  said  letter  of  guarantee, 

*  that  the  pursuers  might  allow  the  termly  interests  accruing  on  the  said  letter  of 
'  guarantee  to  run  into  arrear,  but  only  that  the  lands  were  sufficient,  as  at  the  date  of 

*  the  said  letter,  to  meet  the  regular  payment  of  said  interest,  as  well  as  the  postponed 

*  payment  of  the  principal  debt,  the  pursuers  using  such  diligence  towards  the  recovery 
'  of  the  s^me  as  was  legally  prestible  from  parties  in  their  position.'    And  also^  in  so 
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far  88  said  interlocutor  finds,  '  that  in  hoe  statuy  and  in  the  face  of  the  defender's  aver- 
'  ments,  that  the  free  annual  proceeds  of  the  lands  were  sufficient  to  meet  the  whole 

*  interests  accruing  thereon,  both  under  the  first  and  the  second  securities ;  and  that  the 
'  arrear  of  interest  that  has  arisen  on  the  pursuers'  bond  is  wholly  to  be  attributed  to 

*  their  own  undue  neglect,  in  aUowing  Mr.  Campbell  to  appropriate  the  rents,  or  other- 

*  wise,  there  are  not  sufficient  elements  on  which  to  decide  at  present  whether  the 
'  defender  be  or  be  not  liable  in  his  character  of  guarantee  for  the  past  arrear  of  interest ; ' 
and  to  repel  the  defences  in  ioto^  and  to  decern  against  the  defender  in  tenns  of  the  first 
conclusion  of  the  summons,  with  expenses." 

The  defender  reclaimed  generally,  and  argued — That  since  the  present  action  was 
brought,  the  prior  heritable  [6l]  creditor  had  sold  the  lands,  and  thereafter  had  brought 
an  action  to  have  it  declared  that  the  pursuers'  security  was  extinguished  by  paying 
over  to  them  the  balance  of  the  price  after  satisfying  his  own  debt.  If  Captain  Macan 
was  liable,  he  was  entitled  to  an  assignation  of  the  security ;  but  the  trustees  have 
allowed  decree  to  go  against  them  in  absence,  and  are  not  now  in  a  condition  to  aasign. 
They  are  bound,  first,  to  get  themselves  reponed,  and  then  to  press  for  judgment 
Further,  it  is  incompetent  to  disburden  the  lands  of  the  second  security,  except  under  a 
judicial  sale ;  Bell,  Com.  II.,  pp.  292-5. 

Replied — ^The  pursuers  were  ready  to  assign,  and  the  defender  might  then  get 
reponed  if  he  thought  fit. 

The  Court  pronounced  the  following  interlocutor : 

"  Recal  that  part  of  the  interlocutor  of  the  Lord  Ordinary  complained  of  in  the 
reclaiming  note  for  the  pursuers,  and  quoad  ultra  adhere  to  the  interlocutor ;  and  refuse 
the  desire  of  the  reclaiming  note  for  the  defender ;  and  remit  to  his  Lordship  to  hear 
parties  further  on  the  question  of  interest  referred  to  in  the  pursuers'  reclaiming  note, 
reserving  the  pursuers'  claim  for  expenses." 


No.  236.  XIII.  Jurist  549.     14  July  1841.     2nd  Div.— Lord  Ivory. 

John  Thomson,  Pursuer. 

Thomas  Thomson  and  Others,  Defender. 

Process — Contradictor — Ekce&utar — Minor — PupU — Factor  loco  tutoris. — ^A  party,  in- 
competently confirmed  as  executor  next  of  kin,  was  called  to  account  at  the  instance 
of  the  pupil  and  his  curator  ad  litem.  He  consigned  the  sum  due  by  him,  until  a 
factor  loco  tutoris  should  be  appointed  to  grant  a  discharge ;  but  before  the  sum  could 
be  uplifted,  it  was  claimed  by  a  sister  of  the  deceased.  An  action  of  multiplepoind- 
ing  having  been  raised,  the  factor  refused  to  enter  appearance.  One  of  the  claimants 
proposed  to  proceed  with  a  curator  ad  litem  ;  while  the  other  refused  without  the 
appearance  of  the  factor — Held  that  the  party  refusing  could  not  be  compelled  to  pro- 
ceed without  the  factor.  Observed,  That  a  factor  is  not  entitled  to  refuse  to  enter 
appearance  in  an  action  against  his  pupil,  on  the  plea  that  he  accepted  office  on  the 
understanding  that  he  should  not  be  involved  in  litigation ; — his  course  is  to  apply  for 
a  recal  of  his  appointment. 

Thomas  Thomson  confirmed  as  executor  next  of  kin  to  his  brother  John,  although 
the  deceased  left  a  son,  the  pursuer,  in  pupillarity.  The  confirmation  was  superseded 
as  incompetent,  and  an  action  of  count  and  reckoning  was  raised  against  the  executor. 
A  curator  od  litem  having  been  appointed,  the  Lord  Ordinary  pronoimced  judgment 
against  the  defender,  but  superseded  extract  until  a  factor  loco  tutoris  should  be  appointed 
to  grant  a  discharge,  and  in  the  meantime  ordered  consignation.  The  executor  con- 
signed the  s\mi  decerned  for,  and  a  factor  loco  tutoris  was  appointed  by  the  Courts  but 
before  the  siun  could  be  uplifted  and  discharged,  a  sister  of  tlie  deceased  claimed  the 
sum  as  specifically  hers.  A  multiplepoinding  having  been  brought,  the  factor  loco 
tutoris  said  he  accepted  office  only  on  the  understanding  that  he  should  not  be  involved 
in  litigation,  and  refused  to  enter  appearance.  One  party  refused  to  go  on  without  the 
factor,  while  the  other  party  wished  to  proceed  with  a  curator  ad  litem,  and  without  the 
factor.    The  Lord  Ordinary  appointed  intimation  to  be  made  to  the  factor,  to  show 
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cause  why  he  should  not  enter  appearance  in  the  multiplepoinding ;  but  although  an 
officer  of  Court,  he  had  not  obtempered  that  order. 

The  Court  agreed  with  Lord  Ivory,  who  reported  the  cause,  that  the  party  refusing 
was  not  bound  to  go  on  without  the  appearance  of  the  factor. 

Lord  Medwyn  remarked,  that  the  proper  remedy  for  the  factor  was  to  apply  to  have 
his  factory  recalled. 

The  Lord  Ordinary,  as  advised  by  the  Court,  appointed  intimation  to  be  made  to  the 
factor  to  appear  by  a  fixed  day,  and  show  cause  why  he  should  not  enter  appearance  in 
the  action. 


No.  243.  XIII.  Jurist  564.     17  July  1841.     2nd  Div.— Lord  Ivory. 

A.,  Pursuer. — Hector, 

B.,  Defender. — FcUton. 

Idiotry  and  Insanity — Imbecility — OurcUor — Presumptive  Heir — Expenses. — The  claim 
of  an  heir  presumptive  to  an  imbecile  person  for  the  expense  of  successfully  resisting 
a  charge  in  the  curatorial  accounts,  refused  by  the  Court. 

While  a  party  was  under  curatory,  his  curator  rendered  his  accounts,  and  charged  a 
certain  commission  for  his  trouble.  The  presumptive  heir  appeared  before  the  auditor, 
and  succeeded  in  getting  the  charge  for  commission  struck  off.  He  thereupon  claimed 
the  expense  of  his  own  appearance ;  but,  on  the  report  of  the  Lord  Ordinary,  his  claim 
was  refused  by  the  Court,  on  the  ground,  that  if  he  acted  as  negotiorum  gestor,  he  would 
have  his  claim  against  the  party  under  curatory  on  his  reconvalescence ;  and  if  the  party 
died  under  curatory,  the  heir  would  be  benefited,  on  the  opening  of  the  succession,  to 
the  extent  to  which  he  had  relieved  the  estate. 


No.  56.  XIV.  Jurist  100.     14  Dec.  1841.     2nd  Div.— Lord  Gillies. 

John  Morkison  and  Walter  Brechin,  Suspenders. — Buchanan. 

John  Gregory  M'Kirdy  and  John  Kirkwood,  his  Factor,  Bespondents. — 

Pe^iney. 

Otiigation — Contract — Conditional — Lease — Proof — Parole. — A  party  having  made  an 
offer  for  a  lease  of  certain  subjects,  and  given  a  reference  as  to  liis  responsibility — Held 
that  this  was  not  a  concluded  agreement,  and  that  parole  evidence  was  inadmissible  to 
prove  that  it  was. 

Walter  Brechin  took  a  lease  of  a  stable  and  coach-house,  situated  in  Hope  Street, 
Glasgow,  belonging  to  Mr.  M*Kirdy,  from  his  factor  John  Kirkwood,  for  one  year  from 
Whitsunday  1840  to  Whitsunday  184L  In  the  course  of  the  year,  Brechin  subset  part 
of  the  premises  to  Morrison,  and  in  January  1841  the  latter  waited  upon  Kirkwood,  and 
expressed  a  desire  to  take  the  subjects  from  Whitsunday  1841  to  Whitsunday  1842. 
Kirkwood  requested  a  reference  to  some  one  whom  he  knew,  as  to  his  (Morrison's)  res- 
ponsibility, and  Morrison  named  Henry  Paul,  Esq.,  manager  of  the  City  Bank.  No  farther 
oommuning  took  place  between  the  parties ;  and  Kirkwood  having  almost  immediately 
thereafter  received  another  offer  which  he  considered  satisfactory,  closed  with  it.  On 
the  29th  March,  Brechin  and  Morrison  were  warned  to  remove  from  the  premises,  but 
on  the  removing  day  in  Glasgow,  which  is  the  28th  May,  the  suspenders  refused  to  flit. 
On  the  same  day  the  respondents  presented  a  summary  petition  for  removing  to  the 
Magistrates  of  Glasgow,  to  which  process  they  called  as  parties,  Brechin  the  tenant,  and 
Morrison  as  the  sub-tenant  in  whole  or  in  part  of  the  premises.  Both  parties  appeared 
to  defend  against  this  process,  and  a  record  was  made  up  on  the  petition,  answers  and 
replies,  with  various  successive  additions  to  these  papers.  The  fact  on  which  Morrison 
mainly  rested  his  case,  was  the  alleged  entry  of  his  name  in  the  factor's  rental  book  as 
tenant ;  and  a  diligence  was  granted  to  recover  the  m»tandum-book,  as  also  all  letters  or 
other  writings  relative  to  the  question  at  issue.  On  the  28th  August  1841,  the  follow- 
ing interlocutor  was  pronounced : 

^*  Having  again  considered  this  process,  with  the  revised  answers  and  revised  repliesi 
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and  documents  produced^  and  that  the  record  has  been  closed — Finds  the  averments  of 
the  defenders,  although  proved,  would  not  amount  to,  or  constitute  a  lease,  or  title  of 
possession  of  the  premises  in  question  for  the  current  year :  Repels  the  defences  as 
irrelevant  and  inconsistent,  and  to  all  appearance  urged  mala  fide:  Grants  warrant  of 
ejection  against  both  defenders ;  ordains  and  decerns  in  the  terms  concluded  for  in  tiie 
original  petition,  reserving  to  pronounce  qfioad  uUra,  'with  regard  to  damages  and 
expenses." 

With  the  view  of  staying  the  execution  of  this  judgment,  a  note  of  suspension  was 
presented.  On  the  28th  September  last,  the  Lord  Ordinary  refused  the  note,  and  found 
expenses  due. 

The  suspenders  reclaimed,  and  pleaded — That  there  was  a  bargain  between  Morrison 
and  Kirkwood,  subject  to  a  reference  to  Mr.  Paul,  and  which,  if  unfavourable  in  its 
result,  Kirkwood  was  bound  to  communicate  to  Morrison.  Various  statements  were 
made  upon  the  record,  showing  the  understanding  of  parties.  The  premises  were  never 
ticketed  to  let^  and  various  repairs  were  undertaken  to  be  made  sul>8equent  to  Whitsim- 
day  1841 ;  and  supposing  these  statements  proved,  as  at  present  must  be  assumed,  are 
they  relevant  to  constitute  an  agreement  for  a  lease  of  the  subjects  for  another  year? 

Replied — The  fair  construction  of  the  communing  is,  that  if  the  reference  was  not 
satisfactory,  there  was  no  bargain.  A  second  meeting  was  necessary,  and  there  was 
therefore  no  concluded  bargain.  Proof  by  documents  was  allowed  in  the  Inferior  Courts 
and  the  only  question  now  is,  can  that  be  supplemented  by  parole  evidence. 

Lord  Justice-Clerk. — This  is  a  conditional  bargain, — Is  it  competent  therefore,  to 
prove  it  by  parole  1     The  general  rule  is,  that  this  is  incompetent. 

Lord  Aleadowbank  concurred  in  thinking  the  interlocutor  right. 

Lord  Medtcj/n. — I  don't  think  there  was  a  bargain.  Certainly  the  utmost  it  can  be 
called,  is  a  conditional  one.  .  What  were  the  respective  duties  of  the  parties  after  the 
communing.  The  factor  did  not  apply  to  Mr.  Paul,  but  the  offerer  did  not  return  and 
renew  his  offer.  Then  there  was  the  warning  to  remove,  which  ought  to  have  called 
him  forth  to  ascertain  the  result  of  his  reference,  and  if  practicable,  to  have  then  con- 
cluded an  agreement. 

Lord  MoiPirieff. — It  appears  to  me  that  there  is  no  case  for  the  suspenders.  Brechin 
had  the  lease  of  the  whole  premises,  and  subset  a  part  of  them  to  Morrison.  While  in 
possession  of  this,  he  came  to  Kirkwood  and  made  an  offer  for  the  whole.  He  also  gave 
a  reference ;  and  we  are  told,  that  unless  the  reference  proved  unsatisfswtory,  the  bargain 
was  concluded.  But  if  a  servant  comes  and  offers  himself  to  a  party,  and  gives  a  refer- 
ence, is  he  to  consider  himself  hired  unless  he  hears  tliat  the  reference  has  not  been 
satisfactory  ?  Notliing  farther  is  alleged  to  have  followed  upon  this  communing,  but 
the  warning  to  remove,  and  the  petition  for  ejection.  Morrison  founds  on  previous 
possession ;  but  this  is  nothing  to  the  purpose.  He  possessed  only  a  part,  and  it  is  a  new 
agreement  which  he  wishes  to  prove  by  parole.  The  interlocutor,  in  my  opinion,  is 
perfectly  right. 

Lord  JtuUcerGlerk, — Looking  to  the  Inferior  Court  record,  I  rather  think  there  was 
a  bargain,  although  only  a  conditional  one.  A  diligence  was  allowed  to  recover  docu- 
mentary proof,  on  the  averment  that  the  suspender  was  entered  as  tenant  in  the  factor's 
book.  When  this  book  is  recovered,  it  proves  insufficient  to  sustain  the  averment,  and 
at  that  stage  the  suspender  asks  to  be  allowed  a  proof  by  parole.  In  my  opinion,  it  is 
quite  incompetent  to  prove  any  such  bargain  by  parole. 

The  Court  adhered^  with  expenses. 

[S.C.  4  D.  254.] 


No.  116.  XrV.  Jurist  240.     3  Feb.  1842.     1st  Div.— Lord  Cockbiu-n. 

Bathia  Pkter,  Pursuer  and  Respondent. — Dean  of  Faculty  (  Wood),  E.  Gordoti, 

William  Rennie's  Represbntativks,  Defenders  and  Advocators. — Hector. 

Mader  and  Servant — Wages. — Where  services  are  rendered,  the  presumption  of  law,  in 
the  absence  of  circumstances  sufficient  to  exclude  it,  is  that  wages  are  due. 

Bathia  Peter  brought  an  action  before  the  Sheriff  of  Aberdeenshire,  in  which,  on  the 
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narratiYe  that^  in  the  end  of  the  year  1820,  the  late  William  Rennie,  tailor  in  Sandy- 
hillock  of  Monymusk,  had  applied  to  her  to  enter  his  service  and  take  charge  of  his 
house ;  that  she  had  accordingly  done  so  from  1821  till  his  death  in  1836 ;  that  she  had 
made  no  specific  agreement  as  to  the  amount  of  wages,  and  that,  in  fact,  none  had  heen 
paid  her,— she  concluded  against  his  representatives  for  payment  of  the  sum  of  L.128, 
being  at  the  rate  of  L.8  for  each  year  of  her  service ;  or,  alternatively,  for  the  sum  of 
L30,  Bennie's  arm-chair  and  littlest  cow,  alleged  to  have  heen  bequeathed  by  him  to 
herself  and  her  son.  In  defence,  Bennie's  representatives  maintained,  that  the  proper 
presumption,  in  the  circumstances,  was,  that  the  board  and  maintenance  which  the  pur- 
suer and  her  son  received  in  Rennie's  house,  were  understood  by  the  parties  to  be  an 
adequate  remuneration  for  her  services ;  that,  in  point  of  fact^  she  had  never  properly 
acted  as  Rennie's  servant,  having  been  taken  into  his  house,  along  with  her  child,  in 
charity,  and  been  allowed  to  go  out  to  Monymusk  and  the  neighbourhood  to  earn  money 
for  herself,  by  washing  and  other  work.  She  had  in  this  way  acquired  a  considerable 
sum  of  money.  The  defenders  had  handed  over  to  her  a  bank  cheque  in  her  name  for 
L26,  found  among  Rennie's  papers,  and  also  paid  her  other  sums  of  lent  money, — the 
whole  amounting  to  no  less  than  L.56.  As  to  the  bequest  said  to  have  been  left  her,  it 
appeared  that  some  paper  of  a  testamentary  nature  had  been  impetrated  from  Rennie  the 
night  before  his  death,  but  the  defenders  maintained  that  it  was  not  of  a  description  to 
enable  any  one  to  claim  a  legacy  under  it. 

A  proof  was  led,  from  which  it  appeared  that  Rennie,  who  was  a  man  of  some  sub- 
stance, had  a  croft,  and  kept  cows.  A  sister  lived  with  him,  who  for  some  time  was 
able  to  undertake  the  chief  management  of  his  house,  but  she  latterly  became  very  frail, 
and  the  management,  which  for  some  time  had  devolved  chiefly  on  the  pursuer,  devolved 
on  her  entirely  on  the  sister's  death.  The  Sheriff-substitute  pronounced  an  interlocutor 
assoilzieing, — ^issuing  the  following  note  : 

'*  The  Sheriff-substitute  is  aware  that  in  certain  cases  it  has  been  decided  that  wages 
are  due  without  any  special  agreement  to  that  effect,  but  he  does  not  think  this  one  of 
those  cases.  Here  the  pursuer,  and  for  some  time  her  child,  lived  with  the  late  William 
Rennie,  and,  as  she  says,  without  having  been  promised  or  paid  any  wages ;  but  she  nuiy 
have  expected  the  old  man  to  have  left  her  a  legacy,  or  other  remuneration  for  her 
service ;  and  it  appears  that,  in  an  improbative  writ,  a  legacy  is  actually  left,  and  forms 
the  second  conclusion  of  the  libeL  The  expectation,  then,  may  be  assumed  as  the  cause 
of  the  pursuer's  entering  into,  and  remaining  in,  Remiie's  house ;  and,  if  her  expectation 
be  not  realised,  it  is  held  she  cannot  now  claim  wages  [241]  from  Rennie's  representa- 
tives. In  regard  to  the  legacy,  the  pursuer  departs  from  her  claim  to  it,  under  the 
writing  referred  to,  and  restricts  it  to  L.100  Scots ;  but  the  Sheriff-substitute  is  not  aware 
of  any  authority  for  such  restriction,  and  it  is  opposed  to  the  narrative  of  the  libel." 

On  appeal  to  the  Sheriff  this  interlocutor  was  recalled,  and  an  interlocutor  pro- 
nounced finding  the  defenders  liable  to  the  pursuer  ^'  in  the  sum  of  L.24  sterling,  with 
interest  as  libelled,  being  wages  for  the  last  three  years  during  which  the  pursuer  lived 
with  the  late  William  Rennie,  and  acted  as  his  servant." 

Rennie's  representatives  advocated,  and  pleaded — 1.  The  last  interlocutor  of  the 
Sheriff-depute,  reversing  that  of  his  Substitute,  and  awarding  wages  to  the  pursuer,  is 
erroneous,  and  ought  to  be  recalled,  in  respect  the  pursuer  has  failed  to  establish  that 
she  entered,  or  continued  in  the  house  of  the  deceased  William  Rennie,  under  a  contract 
of  service  for  hire.  2.  Because  the  facts  proved  or  admitted  by  the  pursuer  are  incon- 
dstent  with,  and  negative  of  her  claim  for  wages,  and  more  particularly,  the  facts  that 
she  and  her  child  were  entertained  by  the  deceased  at  bed  and  board,  and  that  she  com- 
menced and  continued,  during  all  the  seventeen  years  libelled,  her  residence  in  the 
deceased's  house,  without  stipulating  for,  demanding,  or  receiving  wages.  3.  SepairUim, 
Not  only  is  the  rate  of  wages  allowed  extravagant  and  unreasonable,  but  any  services 
rendered  by  the  pursuer  to  the  deceased  were  amply  compensated  by  his  maintenance  of 
herself  and  her  child,  and  from  her  present  claims  not  having  been  advanced  until  after 
the  deceased's  death,  the  defenders,  his  representatives,  ought  to  be  assoilzied,  with 
expenses. 

Bathia  Peter  pleaded — 1.  The  evidence  adduced  having  established  that  the  res- 
pondent acted  as  the  servant  of  the  deceased  William  Rennie,  and  that  he  was  benefited 
by  her  services,  the  le^l  presumption  is,  that  she  has  a  good  claim  for  a  reason- 
able and  adequate  remuneration  on  account  of  these  services  against  the  advocators,  who 


352  PETEK  V.    KENNIE^S   REPRESENTATIVES.  SV.  Jmiit  Ull 

are  the  representatives  of  the  said  William  Reiiiiie,  and  IttercUi  by  his  succession.  2. 
No  circumstances  sufficient  to  overrule  this  legal  presumption  have  been  proved,  but,  on 
the  contrary,  the  expression  of  intention  on  the  part  of  the  said  William  Bennie  to  leave 
the  respondent  a  legacy,  and  the  other  facts  in  the  case,  tend  to  confirm  and  strengthen 
the  le^  presumption  in  favour  of  the  respondent's  claim  for  remuneration.  3.  The 
Sheriffs  judgment  is  well  founded  upon  the  merits,  inasmuch  as  the  respondent  has  a 
good  claim  for  remuneration  on  account  of  services  performed  to  the  said  William  Bennie 
during  the  last  three  years  of  his  life ;  and  the  yearly  amount  of  wages  decerned  for  is 
fair  and  reasonable  in  the  circumstances  of  the  case. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : 

"  IQth  December  1841. — The  Lord  Ordinary  having  heard  the  parties,  and  considered 
the  process.  Finds  that  the  proof  establishes,  l?7to,  That  the  respondent  served  the  late 
William  Bennie  as  a  servant  during  the  last  three  years  of  his  life :  2dOy  That  it 
establishes  that  no  wages  were  paid  to  her  for  this  service  during  this  period :  Finds, 
StiOf  That  by  law  an  obligation  to  pay  wages  is  implied  in  the  fact  of  accepting  of  ser- 
vice, unless  there  be  circumstances  which  exclude  this  implication  :  Finds,  4 to,  That  no 
such  circumstances  are  established  by  the  proof  here.  And  5to,  That  it  is  proved  that 
L.24  for  three  years  is  not  too  high  wages  according  to  the  custom  of  the  country : 
Therefore,  on  these  grounds,  partly  of  fact  and  partly  of  law,  repels  the  reasons  of  advo- 
cation, and  remits  to  the  Sheriff  gimplicUer :  Finds  the  advocators  liable  in  expenses ; 
appoints  an  account  thereof  to  be  given  in,  and  when  lodged,  remits  the  same  to  the 
auditor  to  tax  and  to  report.'' 

Bennie's  representatives  reclaimed.     At  advising, 

Lord  President. — This  case  is  certainly  deserving  of  attention,  for  there  is  a  good 
deal  of  contradictory  proof.  On  the  whole,  however,  I  think  there  are  principles 
sufficient  to  authorise  us  in  supporting  the  interlocutor  of  the  Lord  Ortiinary.  I  own  I 
have  been  much  enlightened  by  the  case  read  from  Baron  Hume's  Decisions,  p.  394. 
Though  there  are  peculiarities  in  that  case  which  make  it  differ  in  some  respects  from 
the  present,  the  principle  of  it  applies  very  strongly  to  the  last  three  years  of  the  pur- 
suer's service.  There  are  many  cases  where  the  Court  have  felt  themselves  under  the 
necessity  to  award  wages  without  any  express  stipulation.  In  this  case,  I  think  there  is 
satisfactory  proof  that  the  pursuer  was  originally  engaged  as  a  servant,  under  a  special 
covenant  or  contract  between  her  and  Bennie.  Then  the  services  which  she  was  required 
to  render  were  of  a  very  important  description.  Bennie  had  a  croft  and  kept  cows,  and 
it  is  proved  that  his  sister,  who  lived  with  him,  was  quite  unable,  from  the  state  of  her 
health,  to  take  the  active  management.  The  view  that  the  purauer  was  not  sufficiently 
requited  for  her  services  by  the  lodging  given  to  herself  and  child,  is  strongly  fortified 
by  the  fact  that  the  old  man  himself  endeavoured,  by  means  of  a  testamentary  bequest, 
to  give  her  a  compensation.  Though  not  drawn  up  formally,  the  document  clearly 
indicates  his  intention,  and  I  would  have  been  pleased  if  it  could  have  been  sustained. 
On  the  whole,  I  am  clearly  of  opinion  there  is  sufficient  evidence  to  satisfy  us,  that  the 
pursuer's  claim  of  wages  for  the  last  three  years  of  her  service  ought  to  be  sustained. 

Lord  Gillies. — ^The  evidence  is  circumstantial,  and  by  no  means  free  from  contradic- 
tion ;  but  on  the  whole,  I  am  inclined  to  concur  with  your  Lordship.  I  feel  confirmed 
in  this  opinion  by  the  decision  m  Baron  Hume.  There  some  circumstances,  perhaps,  are 
more  strong ;  some  of  them  also  are  less  strong  than  here.  After  the  full  statement  of 
your  Lordship,  I  don't  trouble  the  Court  with  going  over  the  evidence.  The  material 
point  is,  tliat  the  pursuer  was  a  servant ;  that  is,  that  she  worked  for  Bennie  as  her 
master,  and  was  entitled  to  be  paid.  On  the  whole,  tota  re  peri^pecia^  I  think  the  inter- 
locutor ought  to  be  sustained. 

Li/rd  Mackenzie. — I  have  arrived  at  the  same  conclusion,  though  I  cannot  say  that 
the  case  is  free  from  difficulty.  The  proof  is  not  very  satisfactory  either  way ;  but  it  is 
probable  the  pursuer  became  an  inmate  in  Bennie's  house  on  a  general  miderstanding 
that  if  she  did  service  she  would  be  fairly  remunerated.  No  doubt  she  obtained  lodging 
for  herself  and  child,  and  was  occasionally  permitted  to  go  out  and  wash  for  her  own 
benefit,  and  for  a  long  time  it  does  not  appear  that  much  service  was  required  from  her, 
as  Bennie  and  his  sister  appear  to  have  managed  in  a  great  measure  for  themselves. 
This  state  of  matters,  however,  gradually  changed,  and  she  came  at  last  to  do  very  much 
the  work  of  an  ordinary  servant.  Now,  the  only  claim  under  consideration  relates  to 
the  last  three  years,  when  her  service  appears  to  have  been  of  this  description.     Both 
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the  man  and  his  sister  were  old  and  frail,  and  the  pursuer  appears  to  have  done  all  the 
work  that  was  necessary.  In  this  situation  there  must  have  been  an  understanding,  that 
when  she  was  doing  the  work  of  an  ordinary  servant,  she  was  entitled  to  ordinary  wages, 
under  any  qualification  arising  from  circumstances.  I  admit  that,  for  an  ordinary 
servant^  the  sum  of  L.8  yearly  is  not  excessive.  It  is  true  Rennie's  farm  was  very 
small ;  but  he  appears  to  have  been  a  man  of  considerable  substance.  My  only  doubt 
is,  whether  the  pursuer  is  to  be  regarded  as  so  completely  an  ordinary  servant  as  to  be 
entitled  to  full  ordinary  wages.  If  she  was  permitted  to  do  something  for  herself,  there 
may  be  some  ground  for  modification.  It  is  not  common  for  a  servant  to  go  away  with 
her  whole  wages  in  her  pocket ;  but  here  she  is  claiming  the  whole  as  clear  profit,  after 
lodging  and  clothing  herself  and  child.  There  might,  therefore,  be  some  room  for 
deduction ;  but  the  point  is  not  clear,  and  I  am  not  inclined  to  differ.  On  the  whole,  I 
think  the  claim  must  be  sustained. 

[242]  Lord  Fvlletion. — I  concur.  I  think  the  principle  of  liability  has  been  correctly 
laid  down  by  your  Lordship ;  and  as  to  the  amount,  after  fixing  the  liability,  I  am  not 
disposed  to  interfere  with  the  judgment  of  the  Sheriff. 

The  Court  adhered, 

[S.C.  4  D.  599.] 


No.  230.         XIV.  Jurist  628.     23  June  1842.     Ist  Div.— Lord  Cockbum. 

The  Commercial  Bank  of  Scotland,  Eaisers. — M,  Bell. 

Mrs.  Joan  Black  or  Haining  and  John  Haining,  ClaimantB. — Fur  Mrs. 

Hainiug,  Inglin ;  for  John  Haining,    Whiyham, 

Husband  awl  Wife — Jtus  Mariti. — A  sum  of  money,  identified  as  the  amount  of  a 
bequest  to  a  wife,  independent  of  her  husband,  not  chargeable  with  his  debts  or 
engagements,  and  payable  on  her  receipt  alone,  and  lying  in  bank  on  a  receipt  in  her 
name — ^held  to  be  her  sole  property,  exclusive  of  the  jus  mariti. 

Captain  John  Stothart,  by  his  last  will  and  testament,  appointed  his  executors  to 
place  at  interest  on  Government,  or  real  securities  in  any  manner  they  should  think 
proper,  the  proceeds  of  one-third  part  of  his  whole  estate  and  effects, — the  interest  to  be 
paid  to  his  father,  Joseph  Stothart,  during  his  lifetime,  and  after  his  decease  the  princi- 
pal to  be  paid  to  his  niece,  Joan  Black, 

"  provided,  or  as  soon  as,  she  has  attained  the  age  of  eighteen  years,  independent  of  her 
then  present^  or  any  future  husband  or  husbands,  and  without  being  subject  or  liable  to, 
or  charged  or  chargeable  with  his  or  their  contract^  debts  or  other  engagements,'' — **  her 
receipt  alone  for  the  same ''  being  '*  a  good  and  sufficient  discharge,''  "  notwithstanding 
of  her  then  present  or  any  future  coverture." 

John  Stothart  survived  his  father,  Joseph  Stothart,  and  died  in  1803 ;  and  in  1812, 
Joan  Black  having  attained  her  eighteenth  year,  became  entitled  to  payment  of  her 
uncle's  bequest.  It  was,  however,  fidlowed  to  remain  in  the  executor's  hands  till  1816, 
when  Joan  Black  was  married  to  Robert  Haining,  and  then  its  amount  (L.600)  was  lent 
out  by  the  executor  on  heritable  security  in  her  own  name,  and  for  her  exclusive  behoof. 
In  1818,  L.100  of  the  bond  was  paid  up,  and  in  1838  the  remaining  L.500,  which  was 
thereupon  deposited  in  the  Commercial  Bank  upon  a  receipt  taken  in  Mrs.  Haining's 
name.  The  sum  remamed  thus  depositei^l ;  and  the  marriage  having  been  dissolved  in 
1839  by  the  death  of  Robert  Haining,  intestate  and  without  issue,  a  competition  arose 
between  John  Haining,  the  brother  of  the  deceased,  and  the  widow,  Mrs.  Haining, — the 
former  insisting  that  the  L.500  formed  part  of  the  moveable  estate  of  the  deceased,  and 
the  latter  claiming  it  as  her  exclusive  property. 

To  determine  the  preference,  the  present  multiplepoinding  was  raised  by  the  Com- 
mercial Bank. 

The  Lord  Ordinary  pronounced  an  interlocutor  preferring  the  claim  of  Mrs.  Haining, 
and  stated  in  a  note : 

"  1.  The  identity  of  the  sum'tn  medio  with  the  sum  bequeathed  by  her  uncle  to 

Mrs.  Haining,  is  clearly  proved,  independently  of  the  admission  on  the  record,  by  her 

competition  in  this  multiplepoinding.     2.  There  was  an  unquestionable  exclusion  of  the 

ju8  mariii^  in  so  far  as  this  sum  was  concerned.     3.  [529]  And  there  is  nothing  what- 
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ever  to  show  any  intention  on  the  part  of  the  wife  to  abandon  this  privilege,  and  to 
make  the  money  a  part  of  the  goods  in  communion." 
John  Haining  reclaimed.     At  advising, 

Lard  President. — I  have  no  difficulty.  The  claim  depends  on  the  terms  of  the 
bequest  in  Captain  Stothart's  settlement,  and  to  these  terms  I  cannot  give  any  other 
interpretation  than  that  the  testator  meant  to  confer  the  sum  on  his  niece,  exclusive  of 
any  right  or  claim  on  the  part  of  her  husband.  He  does  not  use  the  common  legal 
words — "  exclusive  of  the  jtis  mariti ; "  but  he  uses  others  equivalent  to  them,  and 
equally  clear  and  intelligible.  It  is  impossible  to  adopt  the  idea  that  the  words  have 
merely  the  limited  effect  of  excluding  the  husband's  curatorial  powers.  The  sum 
bequeathed  remained  in  the  executor's  hands  four  years  after  it  became  payable.  Then 
the  lady  married,  and  the  money  was  lent,  it  is  said  by  the  executor,  on  heritable 
security  in  the  lady's  name.  Take  the  fact  to  be  that  it  was  not  lent  by  the  executor 
but  by  herself — still  there  is  no  reference  to  the  husband ;  and  the  bond  is  taken  in 
terms  conformable  to  the  uncle's  will.  Then  the  bond  is  paid  up,  and  the  amount 
deposited  in  bank  in  the  lady's  name.  The  money  is  thus  clearly  distinguished  as  the 
proceeds  of  her  uncle's  bequest;  and  the  decisions  reported  by  Baron  Hume,  p.  218, 
show  that  no  act  of  the  husband  alone  could  alter  the  destination  of  a  sum  thus  con- 
veyed, exclusive  of  the  jus  mariti,     I  am  clear  that  the  interlocutor  is  right. 

Lord  Gillies, — I  concur  entirely,  and  have  nothing  to  add.  I  was  glad  to  find  the 
decisions  in  Baron  Hume ;  for  there  appeared  some  room  for  doubt  as  to  the  effect  of  the 
changes  which  the  sum  hcid  undergone ;  but  these  decisions  appear  to  be  a  fortiori  to 
the  present  case. 

Lord  Mackemie. — I  concur,  and  for  the  reasons  stated.  I  may  only  add,  that  the 
question  is  not  with  the  husband's  creditors,  but  his  heir,  and  that  the  widow's  right 
might  have  been  pleaded  much  higher.  At  the  utmost,  her  allowing  the  sum  to  pass 
into  the  husband's  hands  would  only  have  been  a  donatioy  and  as  such  was  liable  to 
recal.  Here  the  wife  is  claiming  the  money ;  and  there  cannot  therefore  be  any  doubt 
as  to  the  fact  of  revocation.  The  object  throughout  was  to  fulfil  the  uncle's  intentions, 
and  keep  the  money  from  the  husband's  control.  Had  he  defeated  this  intention,  he 
would  have  been  in  pessima  ftdsy  and  of  course  his  heir  could  not  have  been  permitted 
to  profit  by  it. 

Lord  Fidlerton. — I  also  concur,  on  the  groimd,  first,  that  the  husband's  right  was 
excluded  by  the  testator ;  and,  seeondlyy  that  the  simi  in  question  is  clearly  identified 
with  that  which  was  bequeathed.  The  cases  quoted  from  Baron  Hume  are  afortioriy 
and  prove  that  the  original  exclusion  of  the  husband's  right  cannot  be  removed  without 
an  express  consent  of  the  wife  to  that  effect.  Here  there  is  nothing  of  the  kind,  but  a 
great  variety  of  circumstances  to  prove  the  contrary. 

The  Court  adhered, 

[S.C.  4  D.  1440.] 
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Thomas  and  John  Mackenzie,  Pursuers. — Rutherfurd,  Penney. 

Mrs.  Jean  Mackenzie  or  Ross  and  Spouse,  Defenders. — Lord-Advocate 

(M'J^eUl). 

Executor — Caution — Cortfirmaiion — Competent  and  Omitted, — An  action  was  brought 
against  an  executor,  to  render  him  liable  for  certain  claims  of  legitim  in  reference  to 
the  executry  with  which  he  had  intromitted,  and  the  claim  was  sustained  by  the 
Court ;  but  the  executor  before  recovery  became  bankrupt,  and  an  action  for  payment 
was  raised  against  his  cautioner  in  the  confirmation ;  the  cautioner  was  heard  in  an 
action  of  reduction  reductive  of  the  decree  against  the  executor :  but  the  Court, 
holding  that  the  cautioner's  pleas  in  the  reduction  were  substantially  the  same  as  those 
advanced  by  the  executor  in  the  original  action,  dismissed  the  reduction  as  irrelevant, 
but  allowed  the  cautioner  to  be  heard  in  the  action  for  payment^  on  [36]  any  valid 
grounds  which  he  might  raise  against  satisfying  the  decree  obtained  against  the 
executor. 

See  (Mnte,  Vol.  XU.,  p.  570.     Mr.  Mackenzie  of  Dundonnell  left  two  deeds  (a  trust- 
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deed,  and  a  separate  deed  of  settlement,  executed  at  different  times),  regulating  his 
saocession,  and  by  these  deeds,  itUer  aliOy  certain  provisions  were  made  on  his  wife,  and 
on  his  sons,  Kenneth  and  Thomas,  and  a  daughter,  Jean,  the  defender.  On  the 
testator's  death,  the  widow  and  the  sons  accepted  their  provisions  under  Mr.  Mackenzie's 
settlement,  which  contained  a  condition,  that  the  provisions  should  be  taken  in  full  pay- 
ment and  satisfaction  of  all  legal  claims,  &c.  The  daughter  repudiated  her  provision, 
and  betook  herself  to  her  legal  rights ;  and  in  consequence,  she  instituted  a  chedlenge,  in 
1816,  of  the  two  deeds,  which  was  directed  both  against  the  trustees,  and  particularly 
against  her  brother  Thomas,  as  he  was  constituted  sole  executor  by  one  of  the  settle- 
ments, and  in  that  character  had  taken  up  the  moveable  succession  of  his  father.  On 
the  dependence  of  the  action  Mrs.  Ross  used  various  arrestments  in  security  of  her 
claims  of  legitim  in  the  hands  of  parties,  alleged  to  be  debtors  to  the  executor.  The 
Lord  Ordinary  found  that  the  settlements  could  not  prejudice  the  daughter's  claims  of 
legiHm^  and  to  that  extent  they  were  reduced ;  the  defender,  Thomas  Mackenzie,  being 
at  the  same  time  ordained  to  give  in  an  account  of  the  executry,  with  the  view  of 
ascertaining  the  amount  of  legitim.  This  was  accordingly  done,  and  a  settlement  was 
entered  into,  in  consequence  of  which  Mr.  Thomson,  the  trustee  of  Mrs.  Ross's  husband, 
who  was  embarrassed,  on  payment  of  a  certain  sum  as  the  amount  of  Mrs.  Ross's  share 
of  the  leffiHm,  granted  a  discharge  to  the  executor  of  the  whole  "  bairn's  part  of  gear, 
legUiniy  or  portion-natural,  which  the  said  Mrs.  Jean  Mackenzie  or  Ross "  "  can  claim 
through  the  death  of  the  said  George  Mackenzie,  and  of  all  action,  diligence,  or  execution 
which  had  followed."  This  discharge  was  based  on  the  principle  that  Mrs.  Ross  and 
her  brother,  Thomas,  were  equally  entitled  to  legitim ;  and,  besides  discharging  Mrs. 
Ross's  claim  to  legitim^  Mr.  Thomson  discharged  the  arrestments  used  on  the  dependence 
of  the  process  in  security  of  the  claims  for  legitim.  Afterwards,  it  came  to  be  suspected 
that  the  footing  of  the  discharge  was  erroneous,  and  that  Mrs.  Ross  was  entitled  to 
double  the  sum  she  had  drawn  as  legitim,  on  the  ground  that  her  brother  had,  by 
accepting  the  provisions  under  his  father's  settlements,  completely  renounced  his  legal 
claim.  On  this  ground  a  reduction  and  declarator  was  accordingly  brought  by  Dr.  and 
Mrs.  Ross,  to  set  aside  the  discharge,  or  to  have  it  found  that  it  could  not  stand  in  the 
way  of  an  accounting  for  her  legitim  on  the  principle  now  stated.  Thomas,  her  brother, 
who  was  the  defender,  pleaded  the  discharge  as  a  bar,  or  if  not,  then  (2dly)  that  she  had 
already  received  all  that  she  was  entitled  to. 

The  Lord  Ordinary  (Moncreiff)  pronounced  a  judgment,  17th  May  1834,  reducing 
the  discharge. — See  ante^  Vol.  XII.,  p.  571. 

This  interlocutor  became  final,  and  was  acquiesced  in  by  the  trustee  for  Thomas 
Mackenzie,  the  defender  in  the  reduction,  who  consented  to  a  decree  going  out  against 
Thomas  Mackenzie,  as  the  executor  of  his  father,  to  make  payment  of  L.1346,  19s.  Id., 
with  legal  interest  from  Whitsunday  1822  till  paid,  and  L.50  of  modified  expenses.  To 
this  process  the  party  who  had  signed  the  confirmation  of  Thomas  Mackenzie  as  executor 
to  his  father,  was  not  called  as  a  defender,  nor  was  the  action  intimated  to  him,  nor  to 
those  who  were  liable  to  him  in  relief. 

Thomas  Mackenzie  being  now  bankrupt,  the  pursuers  raised  an  action  for  payment 
against  his  cautioner  in  the  confirmation,  and  he  having  a  bond  of  relief  granted  in  his 
favour  by  Mr.  Mackenzie  of  Applecross,  and  John  Mackenzie,  banker  in  Inverness, 
brought  an  action  of  relief  against  these  parties.  This  action  having  been  conjoined 
with  the  action  for  payment,  the  defence  was  maintained  by  the  defenders  in  the  action 
of  relief ;  and  the  plea  in  defence  was  generally  the  same  as  that  which  was  originally 
set  up  by  Thomas  Mackenzie  in  the  action  of  reduction  and  declarator  brought  against 
him.  Tlie  Lord  Ordinary,  15th  November  1837  (see  ante.  Vol.  XII.,  p.  572),  found 
that  the  discharge  could  not  in  this  action  be  founded  on  as  a  subsisting  discharge,  in 
respect  of  the  previous  judgment,  which  was  unchallenged.  And  his  Lordship  substan- 
tially repeated  the  judgment  he  had  pronounced  on  17th  May  1834,  and  found,  that  as 
the  discharge  had  been  executed  in  error,  the  executor,  and  consequently  the  defenders 
as  liable  for  him,  were  bound  for  the  sum  confirmed,  viz.,  L.5176,  but  as  there  was  an 
averment  that  this  sum  had  been  exhausted  by  payment  of  proper  claims  on  the 
executry,  his  Lordship,  before  answer,  appointed  the  defenders  to  state  how  it  had  been 
applied. 

The  defenders  reclaimed.  It  was  then  argued  for  the  reclaimers,  that  even  supposing 
the  discharge  to  have  been  properly  set  aside  quoad  the  executor,  the  cautioners  in  the 
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confirmatioii  were  still  entitled  to  found  upon  it  as  eifectual.  But  it  was  maintained 
that  it  was  incompetent  to  go  into  that  view,  so  long  as  the  decree  against  the  executor 
stood  unreduced.  The  Court,  on  an  intimation  from  the  reclaimers  that  they  would 
hring  a  reduction  of  the  decree,  superseded  consideration  of  the  case. 

The  defenders  in  that  process  having  now  brought  a  reduction,  the  Lord  Ordinary 
made  great  avizandum  therewith  to  the  Court. 

The  grounds  of  reduction  were, — (L)  The  usual  grounds  of  style :  (2.)  That  the 
decree  against  the  executor  was  res  inter  aliosy  because  the  present  pursuers  were  not 
called,  and  that  pleas  were  omitted  that  ought  to  have  been  stated:  (3.)  That  the 
L.5176  had  been  properly  exhausted  by  drafts  thereon  on  account  of  the  ezecutry: 
(4.)  That  Mrs.  Koss  was  entirely  debarred  from  challenging  the  discharge  executed  by 
Thomson,  in  respect  they  had  thereby  destroyed  the  right  of  relief  competent  to  the 
present  pursuers :  (5.)  In  particular,  the  pursuers  were  barred  by  Thomson's  dischai^e 
from  taking  steps  against  Thomas  Mackenzie,  the  executor,  in  relief  of  their  cautionary 
obligation  in  the  confirmation,  from  the  date  of  the  discharge  in  November  1827,  till 
June  1834.  In  particular  also,  by  the  granting  of  the  discharge,  their  relief  was  com- 
pletely prejudiced  to  the  extent  of  the  arrestments  thereby  given  up :  (6.)  It  was 
maintained  that  the  principles  on  which  Thomson's  discharge  of  the  legitim  pro- 
ceeded were  sound  in  point  of  law,  on  the  ground  that  Thomas  Mackenzie  was  not 
forisfamiliated  at  his  father's  death,  and  was  therefore  entitled  to  one-half  of  the  fund  of 
legitim,  and  that  the  fact  of  his  having  accepted  the  provisions  under  his  fa-  [36]  -ther's 
settlement,  was  a  plea  not  available  to  Mrs.  Ross  in  the  circumstances.  Moreover,  that 
Mrs.  Boss  having  betaken  herself  to  her  legal  claims,  and  thereby  defeated  the  settle- 
ments, she  was  barred  from  founding  on  the  exclusion  of  the  legitim  attached  to  the 
provision  in  favour  of  Thomas ;  and,  (7.)  That  the  conduct  of  Mrs.  Boss,  and  of  Thomson 
the  trustee,  was  such,  in  dealing  with  Thomas  Mackenzie  in  the  ^whole  matter,  as  to  ex- 
tinguish all  right  of  action  at  her  instance  against  the  cautioner  in  the  confirmation,  and 
the  pursuers  as  bound  to  relieve  him. 

Defences  were  given  in  to  this  action,  in  which  the  merits  of  the  whole  case  were 
entered  on ;  and  it  was  argued  that  the  present  was  nothing  more  than  an  attempt  to 
get  decided  over  again  the  question  already  adjudicated  between  Mrs.  Boss  and  her 
brother,  the  executor,  and  that  on  precisely  the  same  grounds  as  had  been  previously 
stated  by  the  executor.  The  points  already  raised  and  decided  had  been  so,  after  a 
thorough  and  fair  litigation ;  and  as  no  grounds  had  been  stated  in  the  present  action 
which  were  not  previously  raised  and  repelled^  the  decision  on  the  merits  against  the 
executor  was  conclusive  against  the  cautioner,  and  those  bound  in  relief  for  him.  There 
might  have  been  something  in  the  case,  had  any  new  ground  been  taken,  but  that  was 
not  the  fact ;  and  the  defenders,  while  they  admitted  the  right  of  the  cautioners  to  be 
heard,  to  the  effect  of  opening  up  the  decision  against  the  executor  on  new  grounds,  as 
they  were  no  parties  to  the  previous  litigation,  denied  that  it  was  competent  to  go  over 
the  same  ground  a  second  time.  In  regard  to  the  pleas — whereby  it  was  alleged  that 
the  right  of  relief  competent  to  the  pursuers  was  [irejudiced,  or  that  the  funds  confirmed 
had  been  exhausted  by  proper  executry  payments — the  defenders  admitted  they  were 
perfectly  relevant  as  pleas  against  satisfying  the  decree  of  constitution,  but  not  as 
grounds  for  reducing  that  decree,  which  they  maintained  was  final  and  conclusive. 
There  was  also  a  plea  of  acquiescence  against  the  pursuers  insisting  in  the  action, — 
which  was  derived  from  averments  made  by  the  defenders,  into  which  it  is  unnecessary 
to  enter, — that  the  pursuers  were  privy  to,  and  participant  of  the  whole  proceedings 
from  first  to  last. 

The  whole  proceedings  were  now  advised. 

Lord  Justice-Clerk. — The  reduction  must  be  considered  separately,  and  without 
reference  to  the  case  against  the  exexiutor  for  payment ;  and  if  it  did  not  set  forth 
sufficient  groimds,  it  could  not  be  supplemented  by  considerations  arising  out  of  the 
other.  But  it  appeared  that  the  present  sximmons  mixed  up  two  different  things,  viz., 
the  proper  grounds  of  reduction,  as  stated  in  it,  and  the  consequences  of  certain  acts  of 
Mrs.  Boss,  said  to  be  prejudicial  to  the  pursuers.  The  latter  matters  had  no  bearing 
here ;  and  the  effect  of  them  was  reserved  by  Lord  Moncreiflfs  interlocutor  of  15th 
November  1837.  Therefore,  there  was  no  question  here  as  to  the  principle  and  effect 
of  that  decree,  which  appeared  perfectly  sound,  and  was  now  final  against  the  executor. 
So  far,  however,  as  it  established  a  sum  as   du€  by  the  executor,   it  was  a  decree 
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certainly  in  absence  against  the  cautioners,  and  accordingly  Lord  Moncreiff  reserved 
their  rights  to  object  when  they  appeared.     But  what  they  said  on  this  point,  even  if 
received  here,  did  not  form  proper  grounds  of  reduction  of  the  original  decree  for  pay* 
ment  against  the  executor.     Neither  did  there  appear  to  be  any  relevancy  in  these 
grounds  of  reduction  in  reference  to  the  discharge  granted  by  Thomson.     If  they  could 
show  that  funds  had  been  thereby  lost  by  acts  not  falling  under  his  administration,  or 
that  of  Mrs.  Ross,  that  would  be  a  good  defence  in  the  accounting,  but  could  not  affect 
the  decree ;  and  if  sound,  effect  could  be  given  to  them  in  the  action  for  pa3rment. 
But  supposing  the  pursuers  were  sound  on  these  points,  it  did  not  afford  a  ground  of 
reduction    against    Lord  Moncreiff's  interlocutor.     The  other  grounds  of    reduction 
resolved  into  these, — viz.,  the  second  and  fifth  (by  mistake  called  the  sixth  in  the 
summons),  (1.)  That  the  cautioner  was  not  called  in  the  original  action  against  the 
executor ;  and,  (2.)  That  the  cautioner  was  entitled  to  try  over  i^ain  the  question 
already  tried  and  decided  against  the  executor.     As  to  the  first  point,  his  Lordship 
thought  it  could  not  be  maintained,  in  point  of  law,  that  a  party  bringing  an  executor 
to  account  was  bound  to  call  the  cautioner  in  his  confirmation,  as  the  estate  was  fully 
represented  by  the  executor.     There  was  no  authority  for  compelling  the  party  to  call 
the  cautioner,  and  this  was  a  consideration  of  importance  in  considering  the  second 
point.     The  person  who  filled  the  office  of  executor  was  the  proper  party  to  call,  when 
the  demand  was  against  the  executry  funds ;  and  when  decree  was  obtained  against  him, 
the  title  was  complete.     As  to  this,  or  any  such  claim  as  the  party  here  made  against 
the  executor,  the  law  could  not  look  at  his  cautioner  as  a  necessary  party.     If  the 
cautioner  was  afraid  of  consequences,  it  was  for  him  to  watch  the  rolls  of  Court  to 
observe  what  was  done,  and  to  provide  accordingly.     The  cautioner  was  only  a  party 
liable  in  the  accounting  of  the  executor,  if  he  should  fail,  but  he  was  not  a  direct  party 
to  his  obligation.     His  situation  was  not  analogous  to  one  bound  in  cautionary  for 
another,  and  the  claimant  against  an  executry  was  not  bound  to  know  or  inquire  who 
the  cautioner  was.     It  was  only  when  such  claimant  failed  in  putting  his  decree, 
obtained  against  the  executor,  to  execution,  that  he  need  inquire  after  the  cautioner, 
with  whom  he  never  had  any  prior  concern  or  privity.     After  decree  was  obtained 
against  the  executor,  the  only  question  was  the  accounting  and  application  of  the  funds. 
'Hie  decree  could  not  be  touched  by  the  cautioner ;  and  it  established  the  claim  against 
him,  which  he  must  make  good ;  and  if  the  fimds  were  misapplied  or  lost,  the  cautioner 
was  liable  to  the  extent  of  the  inventory.     It  was  only  in  the  accounting  the  cautioner 
was  a  necessary  party,  and  he  could  then  state  whatever  valid  objections  he  had  against 
satisfying  the  accounting.     Equity  required  that  he  should  be  heard  in  these  questions  ; 
and  the  Lord  Ordinary  had  accordingly  reserved  the  right.     On  these  grounds,  his 
Lordship  thought  the  summons  not  relevant,  and  that  it  ought  to  be  dismissed ;  and 
besides,    that  it  was  incompetent  for  the  pursuer  now   to  challenge  the  decree  by 
exception  in  any  way,  or  to  retry  the  question  in  the  action  for  payment.     The  only 
remaining  point  was  in  reference  to  the  discharge  of  the  arrestments  laid  on  sums  due 
to  the  executry,  and  afterwards  paid  to  the  executor,  whereby  it  was  that  the  alleged 
loss  of  funds  had  arisen.     As  to  this,  if  it  could  be  shown  that  the  sums  were  lost,  a 
question  not  now  properly  before  the  Court  might  arise  as  to  whether  the  cautioners 
were  to  be  liable,  as  bound  for  loss  arising  to  the  executry.     His  Lordship  then  proposed 
the  following  as  the  judgment: — "In  the  action  of  reduction,  find  the  summons  as 
hbeUed  not  relevant^  and  dismiss  the  same,  and  find  the  defenders  entitled  to  expenses 
in  the  said  action,  and  decern :  And  in  the  other  action  for  payment,  refuse  the  prayer 
of  the  reclaiming  note,  but  recal  the  interlocutor  of  the  Lord  Ordinary,  and  of  new 
find  that  the  discharge  granted  by  Mr.  John  Thomson,  as  trustee  for  the  creditors  of  the 
pursuer,  Dr.  Ross,  to  Thomas  Mackenzie,  as  executor  of  the  deceased  George  Mackenzie, 
of  all  claim  competent  to  the  pursuer,  Mrs.  Ross,  or  her  husband  Dr.  Ross,  for  her 
legUim  from  the  estate  of  the  said  George  Mackenzie,  having  been  reduced  and  set 
aside  by  a  final  decree  of  this  Court,  obtained  in  due  and  competent  form  by  the  pursuer 
against  the  said  Thomas  Mackenzie  as  executor  foresaid,  cannot,  in  the  form  of  a  defence 
to  this  action,  be  founded  on  as  a  subsisting  and  effectual  discharge  to  any  effect  what- 
ever by  the  original  defender,  Alexander  Mackenzie,  as  cautioner  in  the  confirmation  of 
the  said  Thomas  Mackenzie :  Mo,  Find  that  the  original  defender,  the  said  Alexander 
Mackenzie,  by  his  bond  as  cautioner  in  the  confirmation  of  the  said  Thomas  Mackenzie, 
is  liable  to  all  having  interest  in  the  succession,  and  to  creditors  against  the  estate,  in 


358  MAGKBNZIBS   V.    ROSS.  ZV.  Jvlrt  IMS. 

the  first  instance,  that  the  sum  confirmed,  being  L.5176,  shall  be  made  free  and  forth- 
coming to  all  having  interest  therein,  as  law  will :  StiOy  Find  that  the  present  defenders 
have  not  pleaded  any  facts  sufficient  in  law  to  relieve  the  [37]  original  defender, 
Alexander  Mackenzie,  or  the  other  defenders,  as  bound  to  relieve  him  from  liability  for 
any  of  the  said  funds  so  contained  in  the  inventory,  if  not  exhausted :  But  4to,  Find 
it  averred,  that  the  inventory  in  which  the  defender  Alexander  Mackenzie's  obHgatian 
of  cautionery  was  interposed,  has  been  exhausted,  by  which  is  to  be  understood,  an 
allegation  that  the  funds  have  been  entirely  applied  and  exhausted  in  payments  made  to 
creditors  or  other  third  parties  having  direct  claims  on  the  executry  estate  of  the 
deceased  George  Mackenzie,  and  taking  into  account  the  sums  paid  to  Mrs.  Ross  for 
legitim  and  the  dead's  part,  which  the  executor  is  entitled  to  retain :  Therefore,  before 
further  answer,  remit  the  cause  to  the  Lord  Ordinary,  with  instructions  to  ordain  the 
defender,  within  ten  days,  to  state  in  a  minute  specifically,  in  what  manner  and  to  what 
purposes  he  avers  that  the  said  sum  of  L.5176  has  been  so  applied,  with  power  to  his 
Lordship  thereafter  to  proceed  in  the  final  disposal  of  the  cause  as  he  shidl  see  cause : 
Find  the  reclaimers  liable  in  the  expenses  incurred  in  the  action  for  payment  since  the 
date  of  the  Lord  Ordinary's  interlocutor,  and  decern ;  and  remit  to  the  Lord  Ordinary  to 
appoint  accounts  of  the  said  expenses  above  decerned  for  to  be  given  in,  and  when 
lodged,  to  remit  the  same  to  the  auditor  to  tax  and  to  report,  with  power  to  the  Lord 
Ordinary  to  pronounce  decreet  for  the  same  whenever  he  may  think  fit ;  and  reserve  all 
other  questions  of  expenses." 

The  other  Judges  concurred,  and  the  interlocutor  proposed  by  the  Lord  Justice-Clerk 
was  accordingly  written  out  as  the  interlocutor  for  disposal  of  the  case. 

[S.C.  5  D.  151.] 


No.  17.  XV.  Jurist  37.     24  Nov.  1842.     Lord  Ivory. 

Anthony  Mactibr,  Advocator. — Lord-Advocate  (AfNeill),  Ourrie, 

MuNRO  and  Grant,  Bespondents. — Monteith,  Shand, 

Diligence — Arrestment — Execution — Proof, — An  arrestment  was  executed  by  an  officer, 
by  leaving  in  the  hands  of  a  domestic  servant,  at  the  door  of  the  arrestee's  house,  a 
sealed  packet  addressed  to  him,  and  containing  the  schedide,  with  orders  to  be 
delivered  to  her  master ;  and  the  execution  bore,  that  arrestment  wajs  made  by 
delivering  a  copy  to  the  servant,  because  the  arrestee  could  not  be  found  personally 
himself.  It  was  proved  in  a  forthcoming  afterwards  brought,  that  the  arrestee  was  at 
home  at  the  time,  that  the  officer  did  not  request  to  see  him,  and  that  the  schedule 
having  fallen  into  the  hands  of  the  debtor,  who  resided  in  the  same  house,  it  was 
never  delivered  to  the  arrestee,  who  meantime  made  payment  to  the  debtor — Held  by 
the  Lord  Ordinary,  and  acquiesced  in,  that  the  arrestment,  in  the  circumstances,  was 
not  a  valid  attachment  in  the  hands  of  the  arrestee. 

The  respondents,  who  are  clothiers  in  Aberdeen,  raised  an  action  in  the  Sheriff 
Court  of  Kincardineshire  against  a  party  in  the  domestic  establishment  of  Mr.  Mactier 
of  Durris,  for  payment  of  a  sum  of  money,  and  thereafter,  on  19th  October  1836,  they 
obtained  decree.  On  the  dependence  of  the  action  an  officer  had  been  employed  to  use 
an  arrestment  in  Mactier's  hands,  in  order  to  secure  any  wages  that  might  be  due  to  the 
debtor  at  the  time.  An  action  of  forthcoming  was  afterwards  brought^  in  which  the 
debtor  and  the  arrestee  were  called  as  parties, — the  conclusion  being,  "  to  make  forth- 
coming {>ayment,  and  deliverance  of  as  much  of  the  "  sums  arrested  as  should  pay  and 
satisfy  the  debt  in  the  decree. 

To  this  action  the  arrestee  lodged  a  special  defence,  to  the  effect  that  the  summons 
of  forthcoming  purported  to  be  founded  on  an  arrestment  (a  copy  of  which  was  produced 
with  the  summons,  and)  which  bore,  that  arrestment  had  been  used  in  the  arrestee's 
hands  by  "leaving  a  just  copy  of  arrestment  for  the  said  Anthony  Mactier  with  a 
servant  maid,  within  his  dwelling-place  at  Durris  House,  to  be  by  her  given  to  him, 
because  I  could  not  find  himself  personally ; "  but  the  defender  denied — that  such  was 
the  fact, — tUftt  be  ever  received  suqU  a  Qopy  of  ftrrestment,  or  th^t  oii  the  day  in  (juestioa 
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"he  could  not  be  found  personally;"  and  he  pleaded,  as  he  had  paid  to  the  debtor 
without  being  aware  of  the  arrestment,  that  it  was  not  a  habile  attachment  in  his  hands, 
and  that  he  was  not  liable  to  the  conclusions  of  the  forthcoming.  He  explained, 
however,  that  at  the  date  of  the  alleged  arrestment  he  was  due  a  sum  of  money  to  the 
party  in  question.  In  the  circumstances  of  the  case,  as  averred,  he  stated  that  he  was 
ready  to  challenge  the  arrestment  as  false,  if  adhered  to  by  the  pursuers;  and  that 
he  felt  it  due  to  himself,  and  to  others  in  a  similar  position,  to  state  the  defence  he 
bad  done. 

The  pursuers  pleaded,  that  having  produced  an  ex  facie  regular  execution  of  arrest- 
ment, it  must  receive  effect  till  set  aside.  They  stated  that  they  were  to  abide  by  it  sub 
peri^do  falsi,  and  they  craved  the  Sheriff  to  order  the  arrestee,  as  he  had  proposed  to 
impeach  it,  to  give  in  a  condescendence  of  articles  improbatory  and  approbatory,  in 
terms  of  the  Act  of  Sederunt  These  having  been  lodged  and  answered,  the  Sheriff 
allowed  the  parties  a  coi^unct  probation. 

From  the  evidence  of  the  Sheriff-officer  who  had  been  employed,  it  appeared  that 
he  went  from  Stonehaven,  along  with  his  concurrents,  to  Durris  House,  on  1st 
September  1836, 

"  for  the  purpose  of  executing  a  summons  at  the  instance  of  the  present  pursuers  against 
the  present  defender,  A.  B.,  and  also  of  executing  an  arrestment  in  the  hands  of  the 
defender,  Mr.  Mactier,  upon  the  warrant  to  arrest  contained  in  the  said  summons :    That 
the  deponent  rung  the  door-bell  of  the  house,  and  the  door  was  opened  by  a  female 
servant  of  the  name  of  Jess  Smith :    That  the  deponent  told  her  he  had  a  summons  for 
the  said  A.  B.,  and  asked  if  he  was  in  the  house,  to  which  she  answered  in  the 
affirmative,  and  the  deponent  thereupon  delivered  to  her  the  copy  of  the  summons  and 
citation  for  A.  B. ;  and  at  the  same  time  gave  her  a  copy  of  arrestment  for  Mr.  Mactier, 
explaining  to  her  what  it  was ;  that  is,  he  told  her  that  the  one  was  a  summons  for  A« 
B.,  and  the  other  an  arrestment  for  Mr.  Mactier,  and  desired  her  to  deliver  them  to  the 
said  persons  respectively :     That  he  did  not,  as  far  as  he  recollects,  ask  the  said  Jess 
Smith  whether  Mr.  Mactier  was  in  the  house,  l^efore  delivering  to  her  the  copy  of  the 
arrestment :  That  when  he  gave  it  to  her,  she  said  she  did  not  know  if  Mr.  Mactier  was 
in  the  house  or  not,  or,  that  she  did  not  think  he  was  in  the  house — the  deponent  is  not 
sure  which  :  That  in  the  course  of  a  minute  or  so  after  he  had  delivered  the  copies  to 
the  said  Jess  Smith,  a  man-servant,  whom  he  took  to  be  the  butler,  came  down  stairs, — 
the  deponent  supposes  from  his  having  heard  the  door-bell  ring,  and  Jess  Smith  gave 
the  copies  to  the  said  man-servant  at  the  door,  in  the  deponent's  presence,  and  the  man- 
servant went  away  with  them  into  the  interior  of  the  house :  That  the  deponent  did  not 
speak  to  the  said  man-servant :  That  the  deponent  did  not  see  Mr.  Mactier  on  the  said 
occasion,  and  in  point  of  fact  does  not  know  whether  he  was  in  the  house  or  not :   That 
the  said  two  copies  were  each  folded  up  in  the  form  of  a  letter,  and  sealed  with  a  wafer, 
and  addressed  to  A.  B.  and  Mr.  Mactier,  respectively :     That  there  was  nothing  written 
on  the  outside,  except  the  names  and  addresses  of  the  said  parties :     That  they  were  so 
folded  up,  wafered,  and  addressed,  before  the  deponent  left  Stonehaven.     Depones,  on 
being  shown  the  execution  of  arrestment.  No.  4  of  process,   that  the   same  is  the 
execution  which  he  returned  relative  to  the  using  of  the  arrestment  on  the  occasion 
above  deponed  to :     That  he  does  not  know  whether  or  not  Mr.  [38]  Mactier  received 
the  said  copy  of  arrestment.     Interrogated  for  the  pursuer,  depones.  That  he  has  been  a 
Sheriff-officer  in  this  Court  for  the  last  six  or  seven  years,  and  has  been  in  the  practice, 
during  that  period,  of  executing  summonses,  arrestments,  and  other  writs  proceeding 
from  the  said  Couirt.     Interrogated,  Whether,  when  employed  to  execute  such  writs 
against  parties  in  the  defender's  rank  of  life,  it  is  his  practice  to  fold  up  the  same  in  the 
form  of  a  letter,  sealed  and  addressed,  and  either  to  leave  or  to  deliver  them  personally 
in  that  form?    To  which   question   the   defender  objected,"  but  the   objection   was 
repelled ;  and  the  question  having  been  put,  the  witness  deponed,  "  That  it  is  often  the 
deponent's  practice  to  proceed  in  the  way  mentioned  in  the  interrogatory,  in  executing 
TBUch  writs  against  persons  in  the  defender's  rank  of  life.     Depones,  That  his   two 
witnesses,  James  and  William  Todd,  were  standing  close  beside  him  at  the  door  of  Durris 
House  when  he  left  the  copies,  as  above  deponed  to ;  and  he  has  no  doubt  they  saw  and 
heard  all  that  took  place :     That  he  had  previously  made  them  aware  of  the  nature  of 
the  business  which  was  to  be  done  upon  the  said  occasion.     Re-interrogated  for  the 
defender,  depones,  That  the  said  witnesses  did  not  see  the  copy  of  arrestment  before  it 
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was  sealed  up  and  addressed  to  the  defender,  nor  did  the  deponent  read  it  over  to  theon : 
That  none  of  the  servants  at  Durris  House  said  to  the  deponent  that  he  could  not  aee 
Mr.  Mactier  that  day,  namely,  the  day  on  which  the  copy  of  arrestment  was  left" 

James  Todd,  one  of  the  concurrents,  corroborated  the  evidence  of  Duguid  the  officer, 
but  he  deponed,  that  when  the  officer  delivered  the  two  sealed  letters  to  the  female 
servant)  he  did  not  ask  if  Mr.  Mactier  was  in  the  house,  and  that  he  did  not  ask  to  aee 
him  personally.  He  also  deponed,  that  he  himself  did  not  know  whether  Mr.  Mactier 
was  in  the  house  or  not ;  that  the  man-servant  was  not  told  the  nature  of  the  packets  ; 
and  he  himself  had  not  seen  them  prior  to  being  sealed  up,  nor  were  their  contente 
read  over  to  him  prior  to  being  enclosed  in  envelopes.  He  added  on  a  cross  by  the 
defender, 

"  That  in  executing  siunmonses,  arrestments,  and  other  writs,  the  usual  practice  is  to 
deliver  the  copies  to  the  parties  personally,  if  they  can  be  found,  and  if  not,  by  leaving 
them  at  their  dwelling-places,  without  in  either  case  folding  up  and  sealing  such  oopiesy 
unless  in  the  case  of  persons  of  rank.'' 

The  other  concurrent  positively  swore  that  the  officer  asked  the  maid  if  Mr.  Mactier 
was  in  the  house  at  the  time,  and  he  received  for  answer  that  he  was,  upon  which  he 
gave  her  the  two  letters,  the  nature  of  which  he  indicated  to  her,  as  deponed  to  by 
Duguid  himself,  with  a  request  to  deliver  them  to  the  respective  parties.  He  cor- 
roborated the  preceding  witness  generally,  and  particularly  as  to  the  circumstance  that 
the  contents  of  the  sealed  letters  were  not  read  over  or  exhibited  to  him  prior  to 
delivery.  The  maid-servant  corroborated  the  last  witness  as  to  the  circumstance  that 
the  officer  did  not  ask  if  Mr.  Mactier  was  in  the  house  when  he  gave  her  the  letters  ; 
and  it  was  proved  by  her  evidence  and  that  of  the  man-servant,  that  Mr.  Mactier  was  in 
the  house  at  the  time.  It  was  also  proved  by  the  testimony  of  the  man-servant  and 
by  that  of  the  debtor,  who  was  examined  without  objection,  ^at  the  two  letters  were 
accidentally  delivered  by  the  man-servant  to  the  debtor,  and  that  the  latter,  without 
communicating  the  fact  of  such  an  arrestment  having  been  left  for  Mr.  Mactier  at  all, 
immediately  afterwards  destroyed  them  both. 

The  ShenfpHSubstitute  repelled  Mactier's  defence,  on  the  ground  that  the  arrestment 
was  a  habile  and  valid  attachment,  and  accordingly  decerned  against  him  for  the  sum  he 
admitted  to  be  due  at  the  time  the  arrestment  had  been  used,  and  for  expenses.  The 
Sheriff-substitute  explained  his  views  on  this  point  in  a  note  to  his  judgment  as  follows : 

"  It  is  certainly  hard  that  the  defender,  Mr.  Mactier,  should  be  obliged  to  pay  the 
sum  which  was  due  by  him  to  the  common  debtor  at  the  date  of  the  arrestment  a  second 
time,  there  being  no  reason  to  doubt  that  he  paid  it  honafde  to  the  common  debtor 
himself,  a  few  weeks  after  the  arrestment  had  been  used,  and  in  ignorance  of  the 
existence  of  that  diligence.  But  the  Sheriff-substitute  does  not  see  any  good  ground  for 
holding  the  arrestment  to  be  null,  as  it  appears  to  him  that  it  was  executed  with 
sufficient  regularity,  according  to  the  law  and  practice  generally  observed  in  similar 
cases ;  and  he  understands  the  rule  of  law  to  be,  as  stated  by  Lord  Moncreiff  in  the  case 
of  Laidlaw,  that  (where  the  arrestment  has  been  regularly  executed)  '  the  mere  fact  of 

*  the  arrestee  having  no  personal  notice  or  knowledge  of  the  arrestment,  will  not  liberate 
'  him  from  the  civil  consequences  of  paying  in  the  face  of  it,  if,  l&efore  he  paid,  he  was 

*  in  such  circumstances  that  he  ought  to  have  known  of  it,  and  so  must  be  presumed  to 

*  have  known  it.'  The  circumstance  of  the  copy  of  arrestment  in  the  present  case  not 
having  reached  the  defender's  hands,  did  not  (as  it  appears  to  the  Sheriff-substitute) 
arise  from  any  irregularity  or  omission  on  the  part  of  the  officer,  but  from  the  culpable 
conduct  of  two  members  of  the  defender's  household,  namely,  the  butler,  George 
Wishart,  and  the  tutor,  A.  B.  (the  common  debtor) — the  former  in  not  straightway 
delivering  the  copy  of  arrestment  into  his  master's  hands  (as  it  was  his  duty  to  have 
done),  and  the  latter  in  retaining  and  destroying  it,  when  he  could  not  but  have  seen 
that  it  was  addressed  to,  and  intended  for  the  defender,  Mr.  Mactier.  From  these  pro- 
ceedings of  theirs  results  the  hardship  to  which  the  defender  is  subjected,  if,  indeed,  he 
be  legally  liable  to  suffer  that  hardship,  as  found  by  the  judgment  now  pronounced. 
The  Sheriff-substitute  would  be  xmderstood  as  giving  that  judgment  with  due  diffidence, 
and  with  an  anxious  desire,  if  he  be  wrong,  to  be  corrected  in  the  proper  quarter." 

This  judgment  having  been  adhered  to  by  the  Sheriff,  an  advocation  was  presented 
by  Mactier  on  the  grounds  previously  stated  in  the  Inferior  Court,  that  there  was  no 
habile  arrestment,  and  also  on  the  separate  ground  that  the  sum  was  not  arrestable. 
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The  arguments  of  parties  in  the  advocation  are  sufficiently  obvious  from  the  following 
interlocutor  and  note  of  the  Lord  Ordinary : 

*^2d  November  1842. — ^The  Lord  Ordinary  having  heard  parties'  procurators,  and 
coDBidered  the  closed  record,  advocates  the  cause,  and,  except  in  so  far  as  it  repels  the 
objection  to  the  form  and  competency  of  the  action,  and  holds  the  debt  to  have  been 
arrestable,  recals  the  judgment  submitted  to  review;  and,  leiy  In  respect  that  in 
executing  the  arrestment  libeUed  at  the  dwelling-house  of  the  defender,  the  officer  did 
not  make  any  inquiry  after  the  defender,  so  as  to  learn  whether  or  no  he  was  at  home, 
and  did  not  take  any  other  step  whatever,  whereby  to  ascertain  whether  he  might  not 
have  had  access  to  the  defender  personally,  but  proceeded  at  once  to  leave  what  the 
pursuers  allege  (but  what  is  not  by  any  sufficient  legal  evidence  proved),  to  have  been  a 
copy  of  arrestment  in  the  hands  of  one  of  the  defender's  servants,  to  be  by  her  delivered 
to  the  defender ;  which  mode  of  execution  (even  supposing  the  paper  left  to  have  been 
indeed  a  just  copy  of  arrestment),  the  Statute  1540,  c.  75,  authorises  to  be  followed  only 
^  gif  they  (the  officers)  cannot  get  the  partie  personallie.'  2dlyy  and  eepareUim,  in  respect 
that  the  paper  left  with  the  defender's  servant,  as  said  is,  was  not^  as  is  the  usual  and 
proper  form  in  such  cases,  an  open  copy  of  arrestment,  so  that  the  said  servant,  and  any 
o^er  into  whose  hands  it  might  come,  could  of  themselves  have  seen  and  known  the 
•ame  to  be  a  writ  pertaining  to  the  execution  of  legal  diligence,  but  was  a  sealed  letter, 
with  nothing  written  thereon  but  the  defender's  name  and  address, — even  the  instru- 
mentary  witnesses  to  the  arrestment  never  having  seen  the  copy  of  arrestment  which 
this  sealed  letter  is  alleged  to  have  contained,  and  consequently  not  knowing  of  their 
own  knowledge  whether  it  did  or  did  not  in  truth  contain  any  such  copy  of  arrestment. 
Finds  that  the  execution  of  arrestment  founded  on,  in  so  [39]  far  as  it  states  *  a  just 

*  copy  of.  arrestment  to  the  effect  foresaid,'  &c.,  to  have  been  4eft  for  the  said  Anthony 
'  Mactier  with  a  servant-maid  within  his  dwelling-place  at  Durris  House,  to  be  by  her 
'  given  to  him  because  I  could  not  find  himself  personally,'  has  been,  with  reference  to 
the  terms  and  requirements  of  the  statute,  sufficiently  improven  :  Finds  further,  that  in 
the  whole  circumstances  attending  the  arrestment,  as  the  same  was  actually  executed, 
there  was  not,  in  the  sense  of  the  statute,  any  habile  or  valid  arrestment  laid  in  the 
defender's  hands :  And  therefore,  as  well  as  in  respect  that  neither  the  foresaid  letter, 
nor  the  copy  of  arrestment  alleged  to  be  therein  contained,  ever  reached  the  defender, 
or  at  all  came  to  his  knowledge  until  after  he  had  in  bona  fide  made  payment  to  the 
common  debtor  of  the  debt  sought  to  be  arrested,  assoilzies  the  defender  eimpHciter  ; 
but,  in  the  circumstances,  finds  no  expenses  due  to  either  party,  whether  in  this  Court 
or  in  the  Court  below,  and  decerns. 

*^Note. — The  Lord  Ordinary  concurs  with  the  Sheriff  as  to  the  arrestable  character 
of  the  debt^  and  as  to  the  competency  of  this  peculiar  form  of  action,  notwithstanding 
payment  had  previously  been  made  to  the  common  debtor. 

'*  But  after  much  consideration,  and  an  anxious  perusal  of  the  authorities,  he  has 
come  to  be  satisfied,  on  the  grounds  set  forth  in  the  judgment,  that  the  arrestment  was 
not  regularly  or  habilely  executed  in  the  sense,  or  according  to  the  terms,  of  the  statute. 

"  1.  He  is  very  clearly  of  opinion,  that  personal  execution,  and  execution  by  leaving 
a  copy  with  the  party's  servant  at  his  dwelling-house,  are  not,  as  the  pursuers  argue, 

*  alternative  and  optional '  modes.  Either  is  no  doubt  good,  if  properly  gone  about^  with 
reference  to  the  peculiar  circumstances  in  which  it  is  itself  competent.  But  a  creditor 
has  no  option  of  executing  at  the  dwelling-place  through  the  medium  of  a  servant^  if  the 
party  himself  can  be  got  personally.  It  is  only  *  ffif  Tie  cannot  get  the  partie  personaUie ' 
that  the  statute  permits  the  latter  mode  of  execution  as  a  substituted  and  secondary 
form.  And  accordingly,  in  all  such  cases  (the  present  being  one  instance  among  the 
rest)  the  written  execution  invariably  runs, — 'beoausb  /  cotdd  not  find  himself 
'  personally.' 

"  Such  being  the  law,  it  must  be  incumbent  upon  the  executing  officer  to  justify  his 
resort  to  the  secondary  and  substituted  form,  by  ascertaining  (it  may  be  according  to 
circumstances  with  more  or  less  precision),  that  the  condition  upon  which  alone  the  law 
has  recognised  the  legality  of  that  form  in  reality  exists.  And,  therefore,  where  he 
proceeds  at  once,  without  using  any  means,  or  taking  any  step  whatever  to  learn  whether 
personal  execution — the  primary  and  proper  method — might  not  have  been  possible, — 
he  truly  flies  in  the  face  of  the  statute,  without  obeying  its  injunctions. 

"  In  the  present  case,  the  Lord  Ordinary  is  satisfied  from  the  proof,  that  the  pro- 
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cedure  of  the  officer  was  substantially  of  this  latter  character.  And  if  the  execution  had 
in  terminis  set  forth  the  actual  rea  gestce  (with  all  its  omissions  and  defects),  precisely  as 
it  is  now  established  to  have  taken  place,  there  could  hardly  have  been  any  hesitation  in 
holding  such  an  execution  to  l)e  nugatory.  But  now  that  the  truth  has  been  brought 
out,  the  case  just  comes  in  substance  to  this  result.  For  the  allegation  that  the  officer 
left  a  copy  with  the  servant,  *  beeauge  he  could  not  find  the  defender  himself  personally,^ 
having  been  improveuj  and  shown  to  be  false,  the  execution  must^  of  necessity,  be  r^ 
as  if  no  such  allegation  had  been  set  forth  in  it,-— or  rather,  indeed,  as  if  the  execution 
had  in  so  many  words  borne,  that  the  officer  proceeded  without  taking,  or  thinking  it 
necessary  to  take,  any  steps,  directly  or  indirectly,  for  the  purpose  of  ascertaining  whether 
he  could  get  the  defender  personally  or  not. 

"2.  Independently  of  this  ground  of  objection,  the  Lord  Ordinary  holds,  that  an 
execution  of  arrestment  attempted  to  be  effectual  by  the  mere  putting  of  a  sealed  letter 
into  a  servant's  hands,  cannot  in  law  be  supported.  More  especially,  where,  as  in  the 
present  case,  the  copy  of  arrestment  was  not  seen  by  the  instrumentary  witnesses^  either 
prior  to,  or  in  the  act  of  its  being  enclosed  in  the  sealed  letter.  There  is  thus  no  proper 
evidence  that  any  copy  of  arrestment  ever  existed.  All  depends  upon  the  siii^e 
asseveration  of  the  officer  himself.  And  the  witnesses,  who  ought  to  be  witnesses  to  all 
that  essentially  goes  to  make  up  the  actus  legitimus  of  execution,  are  not  in  a  situation, 
of  their  own  knowledge,  to  say  that  there  was  any  execution  in  point  of  fact, — inasmuch 
as  they  cannot  speak  to  the  delivery  of  a  jusi  copy  of  arrestment^  but  merely  to  the 
delivery  of  a  sealed  letter,  of  the  contents  of  which  they  are  in  every  legal  sense  ignorant 

"3.  Even,  therefore,  if  the  fact  had  here  been,  that  the  defender  was  availing 
himself  of  these  technical  objections,  merely  to  protect  himself  from  the  consequences  of 
a  payment^  wilfully  and  ex  proposito  made  by  him  to  the  common  debtor,  in  the 
knowledge  that  an  arrestment  (however  irregularly  executed)  had  actually  been  used,  the 
Lord  Ordinary  would  have  felt  compelled  to  sustain  them.  But  as  the  case  stands,  the 
defender's  ignorance  of  the  arrestment,  and  the  good  faith  consequently  in  which  he 
paid  the  common  debtor,  are  undisputed.  In  this  situation,  if  there  must  be  loss  on  one 
side  or  other,  it  is  a  distinct  and  most  important  consideration,  which  party  stands  most 
free  from  all  colour  of  blame ;  for  if,  on  the  one''side,  there  be  carelessness,  or  irregularity, 
or  neglect^  to  however  small  an  extent — while  there  is  nothing  whatever  of  this  kind  on 
the  other — it  is  but  reasonable,  in  the  balance  of  equity,  that  the  former  bear  the  loss. 
Now  the  defender,  situate  as  he  was,  could  clearly  have  done  nothing  but  what  he  did. 
But  the  pursuers,  or  at  least  the  officer  whom  they  employed,  could  and  ought  to  have 
followed  the  strict  line  pointed  out  by  the  statute  ;  whereas  by  attempting  an  experiment 
in  the  face  of  its  express  words,  upon  the  fancy  that^  by  some  supposed  extent  of 
contrary  practice,  this  branch  of  it  must  be  held  to  have  fallen  into  desuetude,  they  have 
in  truth  brought  all  this  evil  upon  their  own  heads.  And  what  is  the  practice  upon 
which  they  found?  It  is  not  one  that  is  of  universal  application,  for  it  is  said  to  be 
followed  only  out  of  delicacy  in  the  case  of  persons  of  higher  rank.  Is  it  then  to  be 
seriously  maintained  that  the  law  recognises  one'  mode  of  execution  for  the  rich  and 
another  for  the  poor  ?  or  if  not^  is  the  alleged  practice,  which  has  hitherto  been  followed 
only  in  the  case  of  the  former,  to  be  now  also  extended  to  the  latter  ?  If  this  last  could 
indeed  be  maintained,  the  practice  would  acquire  a  character  of  universaiity,  and  there 
might  be  more  to  be  said.  But  the  pursuers  do  not  say,  either  that  execution  by  means 
of  a  sealed  letter  has  in  any  such  universal  sense  been  ever  resorted  to  hitherto,  or  that 
it  could  now  be  resorted  to  and  introduced  for  the  first  time  consistently  with  law.  And 
most  unsafe  would  it  be,  as  the  present  case  proves,  were  any  sanction  to  be  given  to 
such  a  novelty.  For  it  is  very  plain,  that  what  bef el  the  letter  addressed  to  the  defender 
here,  or  something  still  more  purely  accidental,  must  often  be  fatal  to  the  due  communi- 
cation by  such  means  of  the  fact  (that  an  arrestment  has  been  used)  to  the  only  party 
mainly  or  at  all  interested  in  it — the  arrestee.  There  seems  to  be  little  doubt  that  if 
the  copy  of  arrestment  had  here  been  given  open  and  unsealed  into  the  hands  of  the 
defender's  servant,  it  would  never  have  been  allowed  to  get  into  the  possession  of  the 
common  debtor  (the  very  party  interested  to  defeat  the  arrestment),  and  so  to  be  inter- 
cepted and  destroyed. 

'*  On  the  whole,  therefore,  the  Lord  Ordinary  has  deemed  it  most  consonant^  both 
with  the  law  and  equity  of  the  case,  to  recal  the  Sheriff's  judgment,  and  assoilzie  the 
defender,     He  has,  however,  thought  himself  warranted  in  not  following  this  up  by  any 
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award  of  expenses.  There  has  been  some  practice  (however  irregular)  calculated  more 
or  less  to  mislead  the  officer  in  executing  the  arrestment  as  he  did.  And  the  pursuers, 
who  will  thus  in  all  likelihood  lose  their  debt,  can  scarcely  be  considered,  under  such 
dreunutaneesy  as  having  so  unreasonably  tried  the  question  as  thereby  to  expose  them- 
selves to  the  poena  temera  lUigantium" 

This  interlocutor  was  acquiesced  in  by  all  parties. 


No.  42.  XV.  Jurist  90.     7  Dec.  1842.     2nd  Div.— Lord  Ivory. 

Mrs.  Mbldrum  and  Husband,  Objectors. — «/.  8.  Mare,  K  S.  Oordan. 

Mrs.  Wilson,  Bespondent. — Solidtor-Oeneral  (Anderson). 

Htubond  and  Wife — AntenupHal-Contraet — Jtis  Crediti — Competition. — By  an  ante- 
nuptial-contract certain  shares  of  trading  stock  belonging  to  the  wife  were  secured 
to  her,  and  thejiM  manii  of  the  husband  was  excluded,  as  well  as  the  rights  of 
creditors.  The  shares  stood  in  the  wife's  name;  but  the  husband  obtaining  the 
consent  of  the  wife,  who  was  not  aided  in  the  transaction  by  any  separate  legal 
adviser,  uplifted  the  shares,  and  applied  their  amount  to  his  own  purposes.  At  a 
distance  of  eight  years  from  the  transaction,  and  after  the  death  [91]  of  the  husband, 
the  Court  sustained  a  claim  made  by  the  wife  to  be  ranked  on  his  sequestrated  estate 
for  the  value — on  the  ground  that  the  consent  of  the  wife  had  not  been  validly  ob- 
tained, and  that  the  uplifting  of  the  stock  was  in  direct  breach  of  the  contract. 

By  the  settlements  of  her  late  father,  the  respondent  was  entitled  to  certain  shares 
of  trading  stock,  gas  shares,  &c. ;  and  on  the  occasion  of  her  marriage,  in  1831, 
with  the  late  John  Wilson,  Esq.,  advocate,  an  antenuptial  marriage-contract  was 
executed  between  the  parties,  in  virtue  of  which  the  jue  mariti  of  the  husband  was 
excluded,  as  well  as  the  rights  of  his  creditors,  over  her  property  and  effects,  and  like- 
wise over  the  annual  revenue  arising  therefrom. 

It  was  also  provided,  that  in  case  it  should  be  necessary  at  any  time  to  uplift  aU  or 
any  part  of  the  wife's  property  or  effects  during  the  marriage,  the  same  should  not  fall 
under  the  jus  mariti  of  the  husband;  but  that  the  money,  so  far  as  uplifted,  as  well 
as  the  proceeds,  should  be  again  invested  at  the  sight  of  a  brother  of  the  wife,  the 
Rev.  Samuel  Greorge  Kennedy,  and  that  the  rights  thereto  should  be  taken  payable  to 
him  as  trustee  for  her  and  her  children. 

With  the  view  to  greater  security  of  the  wife's  property,  she  assigned  and  conveyed, 
by  the  contract,  to  her  brother  Samuel  Kennedy,  as  trustee  for  her  and  the  children  of 
the  marriage,  her  whole  property  and  effects,  with  power  to  him  to  draw  the  dividends 
or  annual  profits,  and  to  uplift  the  capital  stock  when  deemed  necessary,  and  to  reinvest 
the  same  as  aforesaid. 

In  1832  or  1833,  twenty-seven  of  the  gas  shares  belonging  to  her,  and  which  stood 
in  her  name  in  the  books  of  the  company,  were^  sold  by  Mr.  Wilson  ;  and  the  averment 
was,  that  the  wife  gave  her  consent  to  the  sales  on  the  understanding  that  the  proceeds 
were  to  be  reinvested  in  other  securities,  as  provided  by  the  contract.  It  did  not  appear 
that  her  brother  was  any  party  to  this  transaction.  Of  the  proceeds  thus  obtained, 
amounting  to  L.900  odds,  part  was  invested  in  1832  by  Mr.  Wilson  in  his  own  name, 
in  the  purchase  of  certain  shares  of  the  Dundee,  Perth,  and  London  Shipping  Company, 
but  these  he  subsequently  sold,  and  never  accounted  for  the  amount  nor  was  any  portion 
even  invested  in  terms  of  the  contract. 

After  his  death  in  1840,  the  estate  of  Mr.  Wilson  was  sequestrated,  when  the  widow 
made  a  claim  for  the  value  of  the  gas  shares,  amounting  to  upwards  of  L.900,  and  a 
claim  was  likewise  made  for  about  L.400  of  interest  since  the  date  of  the  sales.  The 
trustee  sustained  the  claim  to  the  extent  of  the  principal  sum  only,  on  the  medium  that 
the  proceeds  had  been  applied  by  Mr.  Wilson  to  his  own  purposes,  but  this  finding  was 
hiought  under  the  review  of  the  Lord  Ordinary  by  a  creditor,  and  the  claim  was  objected 
to  as  groundless,  because  there  was  no  evidence  to  show  that  Mr.  Wilson  had  applied 
the  proceeds  to  his  own  personal  purposes.  On  the  contrary,  it  was  alleged  that  after 
mcb  a  lapse  of  time  before  the  wife  m^e  au  attempt  to  ireclaim  her  f upds,  the  presump- 
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tion  was,  that  the  money  had  heen  applied  with  Mrs.  Wilson's  knowledge  aud  approba- 
tion, and  that  the  husband  had  merely  transacted  the  matter  as  her  agent ;  for  if  this 
had  not  been  the  case,  her  trustee  and  brother,  who,  it  was  said,  was  cognisant  of  the 
matter,  would  otherwise  have  taken  care  of  her  interest.  An  inference  in  faTouiof 
this  was  drawn  from  the  circumstance  that  there  was  no  direct  trace  of  any  debts  of  the 
husband  having  been  paid  with  the  proceeds ;  and  further,  that  as  Mr.  WUson  had  been 
in  the  habit  of  befriending  her  brothers,  it  was  to  be  inferred  that  the  proceeds  had  been 
applied  in  this  way  with  her  consent.  It  was  also  argued,  that  if  it  could  not  be  traced 
otherways,  there  was  a  presumption  that  the  whole  had  been  expended  in  family  matten, 
and  that  consequently  the  wife  could  not  now  compete  therefor  with  the  creditors  on  the 
estate.  At  all  events,  if  it  were  to  be  looked  on  as  a  donation,  and  so  revocable,  it  was 
only  so  to  the  effect  of  reclaiming  the  identical  subject  if  it  still  remained  undilapidated. 
Authorities  referred  to — Buchanan,  14th  February  1742.     Ersk.  I.,  6,  41. 

The  ansioer  was,  that  the  claim  for  the  value  of  the  shares  was  made  under  a 
marriage-contract  which  excluded  the  jtis  mariti  over  them,  and  the  rights  of  his 
creditors.  That  was  a  contract  which  gave  her  a  preferable  right  over  his  estate,  in 
competition  with  his  creditors ;  and  it  was  pleaded^  that  there  was  no  foundation  for 
any  of  the  presumptions  which  had  been  attempted  to  be  reared  up  on  the  other  side, 
and  no  evidence  to  show  that  the  wife  had  consented  to  the  money  being  called  up 
But  even  if  there  had,  that  would  not  alter  the  case,  because  no  such  consent  could  be 
allowed  to  defeat  the  plain  meaning  and  legal  effect  of  the  contract.  Such  a  consent 
was  not  a  legal  and  binding  consent  on  the  wife ;  and  the  claim  was  good,  unless  it 
could  be  shown  that  the  money  had  been  again  invested  in  terms  of  the  contract,  which 
it  never  was. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"  30^^  JtUy  1842. — The  Lord  Ordinary  having  heard  parties'  procurators  upon  the 
second  branch  of  this  appeal,  and  considered  the  closed  record,  with  the  relative  produc- 
tions and  whole  cause,  repels  the  reasons  of  appeal,  and  afiirms  the  judgment  of  the 
trustee ;  finds  the  appellant  liable  in  expenses ;  appoints  an  account  thereof  to  be  giv^i 
in,  and  remits  to  the  auditor  of  Court  to  tax  the  same  and  report,  and  decerns. 

"  Note. — There  can  be  no  question  that  Mr.  Wilson  was  here  debtor  to  his  wife  for 
the  realised  price  of  her  property,  over  which  his  jue  mariti  was  excluded.  It  is  not 
disputed  that  that  price  was  received  by  him ;  and  such  at  any  rate  would  be  the  legal 
presumption  in  the  circimistances  of  the  case.  Then  there  is  no  evidence  that  it  was 
applied  to  his  wife's  use,  or  that  her  claims  over  it,  and  in  particular,  to  have  it  rein- 
vested as  her  own  separate  and  protected  peeuliuniy  were  in  any  way  discharged.  Dona- 
tion seems  equally  unestablished,  and  at  any  rate  would  have  been  met  by  reirocation. 
In  all  these  respects  the  present  is  an  infinitely  weaker  case  than  Sutherland,  Ist  July 
1772,  Hailes,  479.  See  also  M'Lellan,  22d  December  1758,  D.  6072,  and  Anderson, 
19th  November  1816,  Hume,  218. 

"If  the  husband  himself  could  have  been  debtor,  there  is  surely  no  ground  for 
refusing  a  ranking  on  his  estate  in  a  question  with  his  creditors." 

Mrs.  Meldrum  reclaimed.     At  advising. 

Lord  Justice-Clerk, — ^This  is  a  case  of  some  nicety  and  importance  in  point  of  principle. 
There  is,  however,  no  difficulty  as  to  the  facts.  These  shares  of  stock,  which  belonged 
to  the  wife,  were  sold  in  1832.  Now,  the  right  to  the  wife's  property  was  regulated 
and  secured  by  an  antenuptial-contract.  It  is  not  produced ;  but  as  I  understand  the 
matter,  these  shares  were  named  in  the  contract,  and  were  declared  to  be  secured  to  her, 
exclusive  of  the  jus  mariti  and  the  claims  of  the  husband's  creditors.  I  can  easily 
understand  that  the  terms  of  that  deed  are  material ;  but,  however,  it  is  not  produced 
nevertheless ;  but  I  believe  it  is  admitted  sufficiently  in  the  record  for  the  disposal  [08]  of 
the  case.  (Read  quotations  from  the  record  stating  the  terms  of  the  deed.)  If  I  uudtt^- 
stand  the  matter  right,  there  was  an  assignation  of  these  shares  to  the  wife's  brother  at 
her  trustee,  in  order  to  secure  them  to  her  against  her  husband.  I  think  the  deed  is  of 
much  importance  here,  as  it  laid  Mr.  Wilson  under  a  strong  obligation  to  protect  hil 
wife,  and  it  gives  the  whole  transaction,  as  to  the  uplifting  of  the  money,  a  peculltf 
character ;  for  we  see  the  result  has  been,  that  she  has  not  been  protected.  The  poM 
made  against  the  reclaimer  was,  that  Mrs.  Wilson  has  allowed  a  period  of  ei^ht  years  1^ 
elapse  for  the  transfer  before  she  complains  that  her  rights  are  injureil.  Tbat  in  coi^ 
quence^  it  must  be  presumed  she  had  consented  to  uplift  the  money ;  and  that^  as  tbctf 
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was  uo  doubt  it  had  been  spent  in  the  family,  she  was  not  now  entitled  to  reclaim 
the  money  so  uplifted  against  her  husband's  creditors.     These  circumstances  might  raise 
some  difficulty,  if  they  were  relevant.     But  then  I  do  not  consider  that  they  are  rele- 
vant in  this  case,  when  we  see  how  the  claim  is  made  imder  an  antenuptial-contract, 
which  vested  in  the  wife  a  right  of  credit,  and  which  secured  her  in  these  shares  against 
the  hnsband  and  his  creditors.     If  the  husband  got  the  wife  to  consent  to  change  the 
security  (and  in  one  sense  he  had  her  consent),  and  to  intrust  him  with  her  property, 
while  she  was  not  aided  by  any  separate  adviser  to  protect  her,  I  hold  that  to  be  circum- 
vention by  the  husband.     If  her  consent  could  have  been  obtained  with  proper  legal 
effect,  I  am  not  now  to  consider.     The  obtaining  her  consent,  however,  without  separate 
aid,  is  enough  for  the  case.     She  had  no  aid  from  any  legal  adviser,  and  therefore,  I  con- 
sider consent  so  impetrated  to  be  illegal,  and  as  amounting  to  circumvention.      Accord- 
ingly, the  husbands  right  to  these  funds,  and  the  claim  of  his  creditors  through  him, 
has  commenced  with  circumvention  ;  for  the  funds  came  into  his  possession  without  any 
legal  authority.     The  consent  of  the  wife,  legally  speaking,  was  never  given  to  the  acts 
of  the  husband,  and  that  could  only  be  given  when  the  wife  was  separately  and  duly 
aided  in  the  matter.     If  no  such  aid  was  at  hand,  then  her  consent  was  unduly  ob- 
buned.     Such  being  the  case,  then  that  which  has  been  done  was  in  direct  breach  of  her 
contract,  and  the  change  made  by  the  uplifting  of  her  property  was  not  properly  or 
legally  gone  about     This  principle,  accordingly,  being  kept  in  view,  removes  adl  difficulty 
in  the  case ;  and  I  do  not  think  the  decision  can  be  put  on  lower  grounds.     Accordingly, 
it  is  not  necessary  to  go  into  other  views.     I  am  therefore  for  adhering  to  the  Lord 
Ordinary's  interlocutor  on  the  grounds  I  have  stated. 
Lord  MeacUnobank. — I  concur. 

Lord  Medfoyn. — I  also  agree  in  the  opinion  delivered  by  the  Lord  Justice-Clerk. 
Lord  Monereiff, — I  am  clearly  of  the  same  opinion.  The  marriage-contract  secured 
to  the  wife  her  funds,  but  ihey  were  uplifted  by  the  husband.  It  is  said  that  this  was 
done  with  her  consent,  and  in  one  sense  it  was  so  ;  but  in  another  sense  there  was  no 
legal  consent  by  the  wife ;  and  we  are  bound,  accordingly,  to  give  effect  to  the  contract. 
She  is  dearly  a  creditor  for  these  shares,  as  well  as  for  the  furniture.  On  these  points, 
the  law  is  well  laid  down  in  Mr.  Bell's  Principles  (626).  It  is  very  true  she  cannot  now 
trace  those  funds,  but  that  is  the  very  reason,  in  my  opinion,  which  gives  her  a  good 
title,  in  this  claim,  to  rank  on  her  husband's  estate  for  the  amount. 

The  Court  accordingly  adhered. 


No.  66.  XV.  Jurist  138.     17  Dec.  1842.     Ist  Div.— Lord  Cockburn. 

Janet  Smith,  Suspender. — Dean  of  faculty  (Robef'tson),  Mure. 
William  Allkn  Flowerdkw,  Charger. — Maitland. 

Property — Possession, — Circumstances  in  which  held,  that  the  furniture  in  a  house 
occupied  by  parents  and  their  daughter,  belonged  to  the  daughter,  and  was  not  attach- 
able for  a  debt  of  the  parents. 

In  1817,  Alexander  Smith,  the  father  of  the  suspender  Janet  Smith,  executed  a 
trostKiisposition  for  behoof  of  his  creditors,  and  under  this  disposition  his  furniture  was 
sold  by  public  roup.  At  the  sale,  Mrs.  Hodge,  a  widow  lady  residing  in  Dundee,  was 
said  to  have  purchased  the  greater  part  of  the  furniture,  and  made  a  present  of  it  to  the 
suspender,  who  continued  to  live  in  family  with  her  father  and  mother,  but  was  engaged 
in  the  employment  of  a  dressmaker.  In  1832,  William  Allen  Flowerdew  poinded  part 
of  the  fiurniture  for  a  debt  due  by  the  mother,  Mrs.  Smith.  After  warrant  of  roup  had 
been  obtained,  Janet  Smith  presented  a  petition  to  the  Magistrates  of  Dundee,  craving 
intenUct  against  the  sale,  on  the  ground  that  the  ix)inded  articles  were  her  property. 
Interim  interdict  was  granted,  but  after  a  proof  it  was  recalled,  and  tiie  Magistrates 
found  that  "  the  poinded  effects  were  found  in  a  dwelling-house,  of  which  not  the  pur- 
suer, but  her  mother,  appears  to  be  the  proper  possessor,"  and  "  that  the  proof  does  not 
support  the  pursuer's  alleged  right."  In  1836,  Flowerdew  poinded  the  remainder  of  the 
furnitmre  for  a  debt  of  the  parents.  Janet  Smith  suspended,  and  at  the  same  time 
brought  a  reduction  of  the  judgment  by  fche  Magistrates.     The  bill  of  suspension  having 


366  SMlTia   V.    FLOWBRDftW.  JtT.  JulrtlMl 

been  passed,  and  the  processes  corjoined,  the  Lord  Ordinary,  on  the  recommendation  of 
the  parties,  ordered  a  proof  on  commission. 

The  person  who  acted  as  auctioneer  when  Alexander  Smith's  furniture  was  sold,  was 
dead,  but  Willam  Kenneth,  his  clerk,  deponed,  that  the  furniture  was  purchased  by 
certain  brokers,  but  was  paid  for  by  a  bill  from  Mrs.  Hodge,  and  that  "an  account  of  the 
articles  purchased  at  the  roup  was  made  out  in  the  name  of  the  suspender,  Janet  Smith." 
Other  parts  of  the  proof  tended  to  corroborate  this  witness,  and  to  identify  the  fumitoie. 

The  Lord  Ordinary  pronounced  the  following  interlocutor. 

"  24tth  June  1842. — ^The  Lord  Ordinary  having  heard  parties,  and  considered  the 
process,  finds  that  all  the  objections  taken  before  the  commissioner  to  the  admissibility 
of  evidence  have  been  abandoned  on  both  sides :  Suspends,  prohibits,  and  discharges,  and 
declares  the  interdict  formerly  granted  perpetual,  and  decerns :  Finds  the  charger  liable 
in  expenses,  appoints  an  account  thereof  to  be  given  in,  and  when  lodged,  remits  to  tii^ 
auditor  to  tox  the  same  and  to  report." 

"  Note. — As  it  is  possible  that  this  case  may  be  carried  farther,  the  Lord  Ordinary 
feels  it  to  be  his  duty  not  merely  to  explain,  but  to  apologise  to  the  Court  for  the  state 
in  which  it  will  come  before  them. 

"  Seeing  that  it  was  a  matter  of  disputed  fact  that  the  question  depended  on,  he  wished 
it  to  be  sent  to  a  jury.  But  both  parties  objected  to  this,  on  the  ground  that  the  sum  in 
dispute  amoimted  to  only  a  few  pounds — that  the  suspender  was  on  the  [139]  poor's  roll 
— that  it  would  only  be  a  short  examination  of  two  or  three  witnesses — and  that  it  would 
be  all  over  in  an  hour  or  two.  The  Lord  Ordinary  unfortunately  yielded  to  the  influence 
of  these  phrases  and  professions,  and  allowed  a  proof  by  commission — the  result  of  which 
is  a  report  containing  the  depositions  of  twenty  witnesses,  and  extending,  in  the  Ordinary's 
copy,  to  123  pages,  to  the  whole  of  which  the  Court  and  the  house  of  Lords  may  be  treated. 
The  Lord  Ordinary  has  scarcely  been  able  to  avoid  quashing  it  all,  and  resorting  to  a 
jury  still ;  nor  has  he  ever  been  induced  to  prefer  a  commission  to  an  issue,  without 
being  satisfied,  at  last,  that  this  was  the  cruellest  course,  especially  for  the  parties  by 
whom  the  preference  was  urged. 

"  As  to  the  result  of  the  proof,  the  Lord  Ordinary  thinks,  la^,  That  the  fact  as  to  the 
tenancy  of  the  house  is  not  of  much  importance :  2dy  That  the  original  purchase  of  some 
of  her  father's  furniture  by  the  suspender,  or  by  somebody  for  her  behoof,  is  established : 
My  That  the  identity  of  part  of  this  furniture  with  that  in  question  is  sufficiently  proved 
to  establish  the  identity  of  the  whole,  unless  the  charger  can  do  something  to  disprove 
it :  4/^,  That  he  has  done  nothing  of  the  kind,  and,  except  by  showing  discrepancies 
quite  natural  after  so  long  a  period,  has  not  raised  any  case  of  his  own  opposite  to  that 
of  the  suspender." 

The  charger  reclaimed.     At  advising. 

Lord  Mackenzie. — We  have  here  what  is  commonly  averred  in  cases  of  this  nature, 
that  the  property  belongs  not  to  the  parents,  for  whose  debt  it  was  poinded,  but  to  theii 
child ;  but  we  have  abo  what  is  ahnost  always  wanting  in  such  cases,  namely  direct 
proof  of  the  fact  that  the  furniture  was  truly,  fairly,  and  lawfully  acquired  for  the  child. 
We  have  always  some  form  of  conveyance  of  the  property  to  the  child,  but  it  is  usuallj 
a  mere  pretence.      Here,  however,  we  have   positive  evidence  that  the  property  was 
taken  out  of  the  father,  out  and  out.     He  was  bankrupt,  and  though  the  mother  appears 
to  have  had  something,  it  was  not  with  her  funds  the  purchase  was  made ;  for  it  is 
established  that  it  was  purchased  by  a  person  not  in  the  family  at  all,  for  the  daugjhter'a 
behoof.     I  am  clear  that  we  should  adhere  to  the  interlocutor. 

The  other  Judges  concurred.     The  Court  adhered. 


No,  74.  XV.  Jurist  151.     21  Dec.  1842.     IstDiv.— Lord  Cockbum. 

Gborgb  Beekie,  Pursuer. — Boss. 

Jambs  Norrie,  Defender. — Rutherfurdy  Paitison, 

Assault — Proof — Beparation — Ship — Discipline. — ^The  captain  of  a  vessel,  wKo  >**4 
struck  his  mate  a  blow  which  knocked  Mm  down,  held  bound  to  prove  a  legal  jus^fi. 
cation ;  and  where  such  proof  failed,  L.10  damages  awarded.  i 

George  Reekie^  who  had  sailed  mate  in  the  Isla  on  a  voyage  to  Archangel,  bit>\]aii| 


ail  action  before  the  Sheriff-substitute  in  Dundee  against  James  Norrie,  the  captain,  in 
which  he  claimed  L.100,  less  or  more,  in  name  of  damages  and  ioloHumy  on  the  ground 
that  the  defender  had  violently  assaulted  him  with  his  fists,  "  by  striking  him  several 
severe  blows  on  the  face,  to  the  effusion  of  blood  and  iivjury  of  his  person,*'  and  also  bit 
his  hand,  "  to  the  effusion  of  blood,  and  lacerated  it  severely,''  and  that  "  without  any 
provocation"  "either  before  or  when  the  said  James  Norrie  assaulted,  struck,  beat, 
bruised,  and  bit  him  as  aforesaid/' 

The  defender  denied  that  he  had  violently  assaulted  the  pursuer  in  manner  men- 
tioned in  the  summons,  or  that  he  had  bit  the  pursuer's  hand,  or  lacerated  it,  but  he 
admitted,  with  reference  to  the  explanation  given  in  his  articulate  statement  of  facts, 
"  that  on  or  about  22d  August  last,  the  defender  did,  on  the  deck  of  his  said  vessel,  and 
while  the  vessel  was  at  sea,  strike  the  pursuer  with  his  fist^  the  latter  being  at  the  time 
in  a  state  of  mutiny,  having  disobeyed  the  defender's  orders,  as  master  of  the  ship, — 
instigated  the  crew  to  disobey  his  commands  in  the  working  of  the  ship,  and  thereby 
pla(^  the  ship  in  imminent  danger." 

The  articulate  statement  referred  to  was,  that  "  when  the  vessel  was  on  the  high 
seas  off  the  coast  of  Lapland,  the  defender  gave  the  man  at  the  helm  and  the  pursuer 
strict  injunctions  to  keep  the  ship  at  least  three  or  four  miles  off  the  shore,  the  coast 
near  where  they  were  being  wild  and  dangerous.  After  giving  these  directions,  the 
defender  went  below,  leaving  the  pursuer,  the  mate,  on  deck,  it  being  then  the  pursuer's 
watch."  "  On  again  coming  on  deck,  the  defender  foimd  that,  contrary  to  his  orders, 
the  ship  had  been  allowed  to  approach  within  one  or  two  miles  of  the  land,  and  was  on 
a  course  which  would  very  soon  have  laid  her  ashore.  On  seeing  this  state  of  matters, 
the  defender  immediately  ordered  the  helmsman  to  put  the  ship  about,  so  as  to  keep  her 
clear  of  the  land,  when  the  pursuer  instantly  and  mutinously  interfered,  and  endeavoured 
to  prevent  the  execution  of  the  defender's  commands,  assailed  the  defender  with  abusive 
language,  and  on  the  defender  desiring  him  to  desist  and  return  to  his  duty,  he  came  up 
to  Sie  defender  with  his  hands  clenched,  and  in  an  attitude  as  if  he  were  immediately 
to  have  struck  the  defender.  The  pursuer  at  same  time,  in  presence  of  the  ship's  crew, 
called  the  defender  a  liar,  and  falsely  alleged  that  the  defender  was  drunk.  All  this 
took  place  in  presence  of  the  crew ;  and  the  defender,  in  self-defence,  with  the  view 
[162]  of  saving  himself  from  personal  violence  from  the  pursuer,  and  of  preserving 
needful  discipline  and  command  on  board  of  his  ship,  struck  the  pursuer  a  blow  with 
his  fist,  which,  however,  caused  no  iigury  to  the  pursuer's  person.  The  pursuer  there- 
upon assaulted  and  struggled  with  the  defender,  and  threw  &e  defender  on  deck.  It  is 
not  true  that  the  defender  bit  the  pursuer's  hand." 

A  proof  was  Jed,  from  which  it  appeared  that  at  the  time  in  question,  when  the 
vessel  was-  on  the  coast  of  Lapland,  *'  a  barren  desolate  coast,"  "  a  coast  to  which  they 
are  accustomed  to  give  a  good  offing,"  the  helmsman  being  ordered  to  keep  the  vessel  a 
fur  berth  off  the  land,  and  to  keep  her  three  or  four  miles  ofi^  the  captain  having  come 
upon  deck  about  half-past  one  in  the  morning,  while  the  mate  had  charge  of  the  watch, 
found  the  vessel  nearer  the  land  than  he  wished,  and  after  high  words  with  the  mate, 
struck  him  a  blow  which  cut  his  face  and  knocked  him  down  on  the  edge  of  the  sky- 
light of  the  cabin,  which  lacerated  his  hand. 

When  the  vessel  arrived  at  Archangel,  the  pursuer  complained  to  the  British  Consul 
(also  consigner  of  the  vessel),  who  examined  the  crew,  and,  as  the  result  of  the  examina- 
tion, gave  a  certificate  in  a  great  measure  exculpating  the  captain. 

The  Sheriff-substitute  pronounced  an  interlocutor  assoilzieing  the  defender,  but 
finding  no  expenses  due.  This  interlocutor  having  been  affirmed  by  the  Sheriff,  the 
pursuer  advocated. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"  Wth  November  1842. — The  Lord  Ordinary  having  heard  the  counsel  for  the  parties, 
and  considered  the  process,  advocates  the  cause ;  recals  the  interlocutor  complained  of ; 
finds  that  the  advocator  has  not  proved  the  assault  libelled  ;  therefore,  on  this  ground  of 
fact^  sustains  the  defence ;  assoilzies  the  defender,  and  decerns :  Finds  the  defender 
entitled  to  expenses  in  this  Court ;  appoints  an  account  thereof  to  be  given  in,  and  when 
lodged,  remits  the  same  to  the  auditor  to  tax  and  to  report. 

''^  Note. — ^The  Lord  Ordinary  agrees  with  the  views  taken  of  the  proof  by  the 
Sheriffs ;  and  if  they  had  not  embodied  too  many  details  in  their  interlocutors,  and 
particularly  a  finding  that  the  certificate  of  the  consul  was  admissible  and  important  as 
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evidence,  he  would  have  repelled  the  reasons  of  advocation.  He  advocates,  and  decides 
against  the  pursuer  de  novo^  chiefly,  in  order  to  get  rid  of  that  finding ;  for  he  is  of 
opinion  that  the  certificate  is  not  receivable  in  evidence  at  all ;  and  that^  although  it 
were  receivable,  it  is  worthless.  But,  independently  of  this  dociunent^  he  does  not  l^iink 
that  any  assault  is  established.  The  commencement  of  the  affair  is  not  ascertained.  All 
that  is  proved  is,  that  there  was  an  affray  between  the  parties.  But  giving  the  respon- 
dent the  ordinary  credit  that  is  due  to  him  as  master,  and  attending  to  the  whole 
circumstances,  misconduct  and  provocation  on  the  part  of  the  advocator  is  the  most 
probable  supposition." 

The  pursuer  reclaimed.     At  advising, 

Lord  President. — Here  every  thing  depends  on  the  proof ;  and  the  question  we  have 
to  decide  is,  whether  or  not  we  ought  to  alter  this  interlocutor,  which,  in  result,  assoilzies 
the  defender.  I  don't  adopt  all  the  views  of  the  Sheriff ;  but  I  concur  in  thinking  that 
the  pursuer  has  not  made  out  his  case.  He  puts  the  question  fairly  enough  in  issue. 
It  is,  that  the  defender  assaulted  him  without  provocation  or  adequate  cause.  Now  it  is 
material  to  observe,  that  the  command  of  a  vessel  is  by  law  in  the  master,  and,  according 
to  Lord  Tenterden  in  his  work  on  Shipping,  the  master  is  entitled,  in  order  to  preserve 
his  authority,  to  exercise  wholesome  cQscipline.  Undoubtedly  he  is  not  entitled  to 
commit  an  excessive  assault  for  a  trivial  offence.  If  he  lay  hands  on  any  of  the  persons 
under  him,  it  must  be  for  some  necessary  cause,  and  not  wantonly,  or  without  provoca- 
tion. Keeping  this  in  view,  and  at  the  same  time  looking  to  the  nature  of  the  master's 
charge,  and  the  evidence  of  the  witnesses  (not  very  clear  or  consistent  certainly),  I  don't 
think  the  pursuer,  on  whom  the  burden  of  proof  lies,  has  established  that  there  was 
any  assault  made  upon  him  of  the  description  libelled  in  his  summons,  and  entitling 
him  to  damages.  I  concur,  therefore,  in  the  result  of  the  three  judgments  which  have 
been  pronounced,  assoilzieing  the  defender,  but  with  no  expenses. 

Lord  Mackenzie, — I  have  great  hesitation  in  differing.  The  way  in  which  the  case 
strikes  me  is  this.  The  pursuer  has  libelled,  no  doubt,  that  he  was  assaulted  without 
provocation ;  but  the  meaning  must  be  in  effect  that  he  was  assaulted  without  legal 
provocation.  If  there  was  no  provocation  at  all,  or  though  there  should  have  been  some 
degree  of  provocation,  if  it  was  not  of  a  kind  to  justify  the  assault,  the  pursuer  is  entitled 
to  judgment  in  his  favour.  Now  the  pursuer  here  avers,  and  has  proved  an  assault. 
There  may  be  a  legal  justification  of  the  assault ;  but  if  there  be,  it  lies  with  the 
defender  to  prove  it.  In  this  respect  the  present  does  not  differ  from  ordinary  cases  of 
assault  Then  the  assault  is  not  denied.  It  was  plainly  on  the  face  of  it  an  assault. 
It  was  nothing  more  than  an  assault  by  pummelling  the  face  of  the  pursuer,  and  throwing 
him  down.  This  does  not  look  like  a  fair  infliction  of  punishment.  There  is,  however,  a 
specific  averment  by  the  defender,  which  it  was  perfectly  competent  for  him  to  make.  He 
accuses  the  pursuer  of  disobedience  and  mutiny.  He  states  that  the  ship  was  in  danger 
by  the  pursuer  interfering  with  his  orders,  and  not  allowing  others  to  observe  them. 
He  was  in  actual  mutiny,  and  encouraging  others  to  run  the  ship  into  danger.  In  con- 
sequence, the  defender  found  it  necessary  to  coerce  him,  and  did  so  by  striking  him  on 
the  face,  and  throwing  him  down.  If  the  conduct  of  the  pursuer  had  been  of  this 
description,  it  is  hard  to  say  what  violence  might  not  have  been  justifiable.  The  only 
thing,  then,  that  remained  for  the  defender,  in  order  to  make  it  a  complete  justification, 
was  to  produce  the  proof.  But  though  I  have  read  it  over  with  rather  an  inclination  in 
favour  of  the  pursuer,  from  his  having  already  been  assoilzied  by  Judges  for  whom  I 
entertain  great  respect,  I  see  nothing  like  a  proof  of  the  defender's  averments.  Firsts  I 
don't  see  it  proved  that  the  ship  was  in  danger.  Then  I  don't  see  it  proved  that  there 
was  any  resistance  of  the  defender's  orders,  or  any  thing  that  had  the  least  approach  to 
mutiny.  All  that  I  see  is,  that  the  captain,  on  coming  on  deck,  saw  the  ship  somewhat 
nearer  the  land  than  he  intended,  and  orders  a  change,  at  the  same  time  scolding  the 
mate.  High  words  ensue.  The  captain  strikes,  and  the  pursuer  is  thrown  down  and 
hurt,  and  is  shortly  after  heard  saying,  "  though  you  have  used  me  shamefully,  I  will 
never  strike  you," — not  very  like  the  language  of  a  mutineer.  I  don't,  therefore,  see 
any  proof  warranting  the  defender  to  strike  as  he  did.  I  don't  think  it  was  a  necessary 
or  proper  exercise  of  discipline.  I  don't  think  this  rash  and  violent  mode  of  procedure 
was  likely  to  contribute  to  the  safety  of  the  ship.  A  quiet  mode  of  correction  is  ordi- 
narily more  effective.     I  am  not  able  to  adhere  to  the  interlocutor. 

Lord  Fidlerton. — ^I  take  the  same  view  as  Lord  Mackenzie.     I  am  inclined  to  give 


the  defender  the  benefit  of  hia  situation,  and  let  the  scale  lean  in  his  favour.  In  justifi- 
cation of  the  assault^  he  has  given  a  very  consistent  statement ;  but  the  misfortune  is, 
that  it  is  not  only  not  proved,  but  is  positively  disproved. 

Lord  Jeffrey, — I  also  concur  in  the  opinions  last  given.  I  regret  that  the  case  was 
not  sent  to  a  jury,  where  the  witnesses  would  have  been  seen,  and  might  have  been 
farther  questioned ;  for  there  is  unluckily  a  most  important  blank  in  the  evidence,  which 
makes  it  almost  impossible  to  say  whether  the  course  laid  down  by  the  master  had  been 
at  aU  changed  by  the  mate.  One  thing  proved  is,  that  the  pursuer  was  assaulted  and 
hurt^  though  not  to  the  peril  of  life.  His  face  was  marred  with  blows,  and  his  person 
ii\}ured  by  falls ;  and  of  this  the  defender  was  the  author.  That  is  the  basis  of  the 
case ;  and  I  agree  with  Lord  Mackenzie,  that  the  proper  issue  in  such  a  case  is  not  an 
issue  requiring  the  pursuer  to  prove  that  what  the  defender  did  was  without  a  justifiable 
cause,  but  an  issue  requiring  the  defender  to  prove  that  the  pursuer  was  guilty  of  such 
misconduct  or  provocation  as  to  justify  the  punishment  he  received.  Now,  giving 
[153]  the  defender  the  benefit  of  all  the  presumption  arising  from  his  situation  as 
captain,  I  am  not  able  to  see  that  he  has  made  a  sufficient  defence.  Perhaps  the  mate 
had  been  somewhat  negligent  Some  degree  of  culpa  may  be  inferred  from  the  circum- 
stances. I  give  the  captain  credit  for  not  having  merely  risen  out  of  a  bad  dream,  and 
rushed  without  rhyme  or  reason  upon  the  pursuer  and  knocked  him  down.  I  am 
willing  to  assume  that  when  he  came  on  deck  he  found  the  vessel  nearer  the  shore  than 
it  would  have  been  if  he  had  been  steering  himself,  or  if  his  directions  had  been  strictly 
followed.  But  though  the  mate  might  be  blameable,  the  evidence  goes  to  show  that 
there  was  no  such  urgent  danger  as  to  excite  the  defender's  feelings,  and  hurry  him  into 
excessive  chastisement.  It  was  easy  weather,  with  such  day  light  as  in  these  polar 
regions,  and  no  appearance  of  peril.  The  captain  might  have  said,  if  I  had  not  been 
called,  or  been  sleepy-headed,  we  should  all  have  been  ashore  before  morning.  The 
mate  perhaps  said,  there  is  no  danger.  Sir ;  and  the  captain  answered, — you  are  a  fool, 
and  I'll  throw  you  overboard.  So  far  we  may  piece  out  what  occurred ;  but  it  is 
impossible  to  believe  that  the  mate,  who  could  have  no  interest  or  glory,  or  any  thing 
else,  from  the  refusal,  could,  when  told  to  keep  the  ship  farther  off,  refuse  to  obey.  I 
must  hold  that  the  statement  of  the  defender  to  that  effect  is  not  true.  I  see  no  evidence 
of  resistance  by  the  mate.  The  master  had  not  a  scratch  upon  his  person.  The  mate 
was  severely  ii\jured ;  and  then,  when  his  blood  is  both  up  and  flowing,  he  is  heard 
saying,  *'  You  have  used  me  shamefidly,  but  I  will  never  strike  you."  All  that  he  says 
or  does  looks  like  nothing  but  defence.  On  the  whole,  I  feel  it  impossible  to  adhere  to 
the  interlocutor. 

The  Court  pronounced  the  following  interlocutor  : 

"  Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against,  except  in  so  far  as  it 
advocates  the  cause,  and  find  the  pursuer  entitled  to  damages ;  modify  the  same  to  L.10, 
and  decern  against  the  defender  for  payment  thereof  accordingly:  Find  the  defender 
liable  in  expenses,  both  in  this  and  in  the  Inferior  Court,  and  remit  the  accoimt^"  &c. 
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John  Thomson  and  Factor,  Pursuers. — Maitlandy  Moir, 

Mrs.  Scott,  Defender. — JRtU^ierfurd,  Cotoan. 

Process — PupU — Factor  loco  tutoris — Expenses — MtUtipIepoinding — Competency, — Cir- 
cumstances in  which  held,  that  a  process  of  multiplepoinding  had  not  competently 
proceeded  in  the  absence  of  a  pupil,  who  was  a  necessary  party,  and  had  not  been 
properly  cited,  and  the  nominal  raiser  found  liable  in  expenses  to  the  pupil  after  his 
appearance  in  the  case. 

In  an  action  of  count  and  reckoning  brought  in  the  name  of  a  pupil,  John  Thomson, 
and  of  his  tutor  ad  litem^  against  his  uncle,  Thomas  Thomson,  and  thereafter  transferred 
against  his  executrix,  Mrs.  Scott,  the  Lord  Ordinary,  Moncreiff,  on  14th  January  1840, 
decerned  in  favour  of  the  pupil,  and  for  expenses,  and  ordained  Mrs.  Scott  to  consign 
the  sum  of  L.64,  17s.  lid.,  as  having  belonged  to  the  pupil's  father,  superseding  extract 
S.R.R.  J.  24 
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till  the  appointment  of  a  factor  loco  tutoris  to  the  pupil.  The  sum  was  consigned  by 
Mrs.  Scobt,  and  thereafter  the  factor  loco  ttUoriSj  who  had  i^eed  to  act  as  such  merely 
to  enable  the  consigned  money  to  be  uplifted,  which  the  tutor  could  not  do,  craved  leave 
to  uplift  the  same,  but  he  was  opposed  by  Mrs.  Thomson  or  Gall,  the  pupil's  aunt,  who 
laid  claim  to  the  money  as  being  hers,  and  having  been  in  the  possession  of  the  father 
of  the  pupil,  her  brother,  for  her  behoof.  The  factor  loco  tutoris  seeing  this  opposition, 
and  being  averse  to  litigation,  declined  to  act,  in  consequence  of  which  a  minute  was 
given  in  to  that  effect,  and  the  Lord  Ordinary  was  craved  that  the  money  might  be 
allowed  to  be  drawn  up  by  the  tutor  ad  litem  and  the  pupil  together.  But  noising 
appeared  to  have  followed  on  this  application.  Thereafter,  and  while  the  pupil,  was 
undefended,  a  process  of  multiplepoinding  was  brought  in  February  1840,  which  was 
not  legally  served  on  the  pupil  by  Mrs.  Gall,  in  name  of  Mrs.  Scott,  of  money  allied 
to  be  held  by  her,  and  as  belonging  to  the  pupil's  father,  and  in  this  process  Mrs.  Grail 
claimed  the  amount  as  hers ;  while,  on  the  other  hand,  Mrs.  Scott  stated  that  she  had 
already  acquitted  herself  of  all  demands  by  the  consignation  under  the  Lord  Ordinary's 
order  in  the  action  of  count  and  reckoning,  and  consequently  pleaded,  that  she  was 
entitled  to  exoneration.  The  Lord  Ordinary,  2d  March  [166]  1841,  sisted  the  ordinary 
action  till  the  factor  should  appear,  or  some  one  duly  authorised  for  the  pupil.  His 
Lordship  likewise,  thereafter,  oridered  intimation  of  both  processes  to  the  factor ;  but  it 
appeared  from  a  minute  given  in  on  5th  June  1841  by  Mrs.  Scott  in  the  ordinary  action, 
that  the  factor  loco  tutoris  had  declined  to  have  any  thing  to  do  with  the  litigation,  and, 
as  she  averred,  she  had  no  interest  in  the  matter  further  than  to  get  exoneration,  she  to 
that  effect  craved  that  the  actions  should  be  conjoined,  and  thereafter  proceeded  with. 

Thereafter  the  Lord  Ordinary  pronounced  the  following  interlocutor : 

"  2d  March  1841. — ^The  Lord  Ordinary  having  heard  parties'  procurators  on  a 
motion  for  consignation  by  Mrs.  Gall,  and  made  avizandum.  In  respect  that  the  greater 
part  of  the  fund  in  dispute  in  this  process  has  already  been  consigned  in  the  Bank  of 
Scotland  by  the  nominal  raiser,  Mrs.  Scott»  under  a  decree  of  the  Court  pronounced  in 
a  separate  process  presently  depending  before  the  Lord  Ordinary  at  the  instance  of  John 
Thomson,  one  of  the  parties  called  as  a  defender  in  this  cause,  and  the  deposit-receipt 
for  the  same  duly  lodged  with  the  clerk  to  said  process,  there  to  remain  subject  to  the 
future  orders  of  the  Lord  Ordinary  or  the  Court ;  and  in  respect,  farther,  that  the  said 
nominal  raiser,  Mrs.  Scott,  has  an  undoubted  interest,  and  is  legally  entitled,  to  the 
extent  of  the  sum  so  consigned,  to  be  secured  against  all  hazard  of  being  subjected  in 
second  payment  of  the  said  sum, — holds  the  consignation  already  made,  as  aforesaid,  as 
pro  tanto  satisfying,  at  least  in  hoc  statu,  all  demand  for  consignation  that  may  be  made 
against  her  in  this  process;  and  qtuxid  ultra^  appoints  the  cause  to  be  enrolled,  that 
such  farther  order  may  be  pronounced  as,  in  the  circumstances,  shall  be  requisite. 

"  Note, — The  defender,  John  Thomson,  is  a  pupil,  and  though  a  factor  loco  tutoris 
has  been  appointed  to  him,  no  step  has  been  taken  to  convene  said  factor  as  a  party  to 
the  present  process.  This  should  be  remedied.  Meanwhile,  though  no  judgment  can 
in  hoc  statu  be  available  contra  pupUlum  indefensum,  it  has  been  thought  as  well,  valeat 
quantum^  to  pronounce  the  above  deliverance  as  a  protection  against  the  motion  for 
consignation  that  has  been  made  for  the  other  defender,  Mrs.  GaU." 

Thereafter  two  orders  were  made  by  the  Lord  Ordinary  (20th  March  and  16th  May 
1841)  to  intimate  the  conjoined  processes  to  the  factor  quam  primum;  and  on  10th 
December,  the  factor,  by  minute,  craved  leave  to  sist  himself  in  the  ordinary  action,  and 
consented  that  the  process  should  be  conjoined  with  the  multiplepoinding  if  thought 
necessary.  The  Lord  Ordinary  held  the  factor  sisted,  and  conjoined  the  processes. 
Prior  to  this  last  interlocutor,  and  on  30th  September,  Mrs.  G^  abandoned  her  claims 
by  a  letter  addressed  to  the  agent  of  the  pupil,  whom  she  requested  to  use  her  letter  of 
abandonment  in  any  way  that  might  be  favourable  to  the  claims  of  the  pupil. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : 

"17^A  June  1842. — The  Lord  Ordinary  having  heard  parties  in  the  conjoined 
processes,  and  made  avizandimi,  and  having  thereafter  resumed  consideration  of  the 
whole  proceedings  in  both  processes  subsequent  to  Lord  Moncreiflfs  interlocutor  in  the 
ordinary  action,  of  date  14th  January  1840,  Finds,  in  respect  of  the  various  steps  of 
procedure  which  have  taken  place  in  the  multiplepoinding,  that  the  said  process  of 
multiplepoinding  must  now  be  sustained  and  given  effect  to  as  a  competent  process: 
Finds  that  the  said  process,  so  long  as  it  is  in  dependence,  and  until  the  same  be 
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disposed  of  to  the  effect  of  securing  the  nominal  raiser,  Mrs.  Scott,  against  all  hazard  of 
being  subjected  in  double  payment  of  the  sum,  which,  subsequent  to  the  institution  of 
said  process,  she  consigned  (subject  to  the  orders  of  Court)  in  terms  of  the  foresaid 
interlocutor  of  Lord  Moncreiff  in  the  ordinary  action,  must  operate  as  a  bar  to  the 
enforcement  of  the  decree  embodied  in  said  interlocutor,  so  far,  at  least,  as  regards  the 
absolute  disposal  and  application  of  the  consigned  money :  Finds,  accordingly,  that  by 
two  interlocutors  of  2d  March  1841,  long  since  final,  the  present  Lord  Ordmary  did,  in 
the  ordinary  action,  supersede  extract  of  the  said  decree ;  and  on  the  other  hand,  did, 
in  the  multiplepoinding,  hold  the  consignation  already  made  by  the  nominal  raiser  in 
the  ordinary  action  as  ^o  tanto  satisfying  (at  least  in  hoc  statu)  all  demand  for  consig- 
nation that  may  be  made  against  her  in  the  present  process:  Finds  that,  in  these 
circumstances,  and  more  especially  now  that  the  factor  loco  tutttris  has  been  duly  sisted 
in  the  co]\joined  actions,  the  nominal  raiser  is  entitled  to  have  her  interests  in  the  whole 
matter  cleared  up  in  the  process  of  multiplepoinding,  dealing  with  the  ordinary  action, 
and  the  decree  therein  pronounced,  as  the  factor  loco  tutorts,  interest  in  said  process : 
Therefore,  finds  the  said  nominal  raiser  liable  in  only  once  and  single  pa3rment  in  common 
form :  Holds  and  approves  of  the  sum  consigned,  as  aforesaid,  as  the  fund  in  medio : 
Finds  the  nominal  raiser  entitled,  out  of  the  first  head  thereof,  to  reimbursement  of  the 
expenses  necessarily  incurred  by  her  in  both  processes,  with  reference  to  the  double 
demand  of  payment  made  upon  her  since  her  citation  in  the  process  of  multiplepoinding, 
as  the  same  shall  be  taxed  by  the  auditor,  reserving  all  claims  of  relief  or  otherwise,  as 
regards  the  said  expense,  open  to  the  &ctor  loco  tutoris  against  the  real  raiser,  Mrs.  Gall 
or  Thomson  :  Holds  the  ordinary  action,  and  the  decree  pronounced  therein  in  favour  of 
the  factor  and  his  pupil,  as  his  interest  in  the  multiplepoinding ;  and  in  respect  of  the 
letter  of  abandonment,  of  date  30th  September  1841,  addressed  by  the  real  raiser  (then 
a  widow)  to  the  agent  for  the  factor,  and  by  him  produced  in  causa^  whereby  the  real 
raiser  renounces  in  favour  of  the  factor  and  his  pupil  all  claim  to  the  said  fund,  prefers 
the  said  factor,  for  ought  yet  seen,  to  the  balance  of  said  fund,  after  satisfying,  as  said 
is,  the  expenses  of  the  nominal  raiser  out  of  the  same :  Repels  all  claim  on  the  part  of 
the  real  raiser,  and  decerns ;  and,  quoad  ultra,  appoints  the  cause  to  be  enrolled,  that 
such  farther  order  may  be  pronounced  therein  as  shall  be  found  best  suited  for  l)ringing 
the  same  to  a  conclusion." 

The  factor  of  the  pupil  reclaimed,  praying  the  Court 

"  to  find  that  the  rights  and  interests  of  the  pupil,  John  Thomson,  as  constituted  and 
established  by  Lord  MoncreifTs  final  interlocutor  of  14th  January  1840,  cannot  be 
affected  by  the  subsequent  process  of  multiplepoinding  unnecessarily  raised  by  Mrs. 
Thomson  or  Gall,  and  that  the  amount  of  the  sum  thereby  found  due  and  decerned  for 
in  favour  of  the  pupil,  is  not  liable  to  be  diminished  by  any  expenses  alleged  to  be 
incurred  by  Mrs.  Scott  in  reference  to  the  said  action  of  multiplepoinding :  Farther,  to 
allow  the  sums  consigned,  in  terms  of  Lord  MoncreifiTs  said  final  interlocutor,  and  those 
thereby  decerned  for,  to  be  uplifted  and  discharged  by  the  pupil's  factor  loco  tutoris, 
Mr.  Hunter,  and  to  find  the  reclaimers  entitled  to  the  expenses  incurred  by  them  since 
the  date  thereof." 

A  motion  had  likewise  been  made,  to  the  effect  that  the  Lord  Ordinary  should  allow 
decree  to  go  out  in  the  name  of  the  pupil's  agent,  for  the  expenses  found  due  to  the 
pupil  by  the  Lord  Ordinary's  interlocutor  of  January  1840,  but  Mrs.  Scott  opposed  this, 
on  the  plea  that  she  was  improperly  brought  into  the  process  of  multiplepoinding,  after 
having  consigned  the  fund  before  the  raising  of  the  multiplepoinding,  and  that  conse- 
quently she  was  entitled  to  payment  of  the  expenses  she  had  incurred  in  defending 
herself  against  the  double  demand. 

On  this  point  the  Lord  Ordinary  pronounced  the  following  interlocutor : 
"lUi  July  1842. — ^The  Lord  Ordinary  having  considered  the  motion  for  Mr. 
Wotherspoon,  agent  of  the  pursuer  in  the  ordinary  action,  that  the  decree  for  expenses 
formerly  pronounced  in  favour  of  the  said  pursuer,  by  Lord  Moncreiff's  interlocutor  of 
Uth  January  1840,  should  now  be  allowed  to  go  out  and  be  extracted  in  his,  Mr. 
Wotherspoon's  name,  with  the  objections  opposed  thereto  on  the  part  of  Mrs.  Scott,  in 
respect  that  she  is  [166]  entitled  to  set  off  the  expenses  which  she  afterwards  incurred 
in  necessarily  defending  herself  against  the  double  demand  of  payment  made  upon  her, 
more  especially  since  her  citation  as  a  party  in  the  process  of  multiplepoinding — of 
which  Mrs.  Gall  was  the  real  raiser ;  and  having  heard  counsel  for  the  parties,  Finds 
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that,  in  so  far  as  the  expenses  found  due  to  Mrs.  Scott^  by  the  Lord  Ordinary's  inter- 
locutor of  17th  June  last»  were  incurred  by  her  in  the  ordinary  action,  in  oonaequenoe 
of  the  proceedings  therein  adopted  in  name  of  the  pursuer,  before  said  action  was 
corgoined  with  the  multiplepoinding,  in  order  to  enforce  payment  of  the  principal  debt 
in  said  decree,  notwithstanding,  and  in  the  face  of  the  interpellation  operated  by  the 
multiplepoinding,  the  same  are  strictly  to  be  considered  as  expenses  incurred  in  a 
different  branch  of  the  same  cause,  wherein  the  expenses  previously  found  due  to  the 
pursuer  had  been  decerned  for;  and,  therefore,  on  the  authority  of  Warburton^  30th 
May  1826,  Stothart,  3d  December  1822,  and  Orahaniy  28th  November  1826,  are  of 
right  entitled  to  be  set  off  against,  or  deducted  from,  the  said  previous  expenses :  And 
further  finds,  that  even  in  so  far  as  the  said  expenses  incurred  by  Mrs.  Scott  were 
incurred  by  her  in  necessarily  defending  herself  against  a  double  demand  of  payment, 
whether  in  the  multiplepoinding  before  it  was  conjoined  with  the  ordinary  action,  or  in 
the  conjoined  processes  subsequent  to  said  coi\j unction,  they  fall  substantially  within 
the  same  principle,  and  are  accordingly  to  be  dealt  with  in  the  like  manner :  Therefore 
refuses  Mr.  Wotherspoon's  motion,  in  so  far  as  he  insists  for  an  absolute  and  unqualified 
decree  in  hoe  statu  ;  but  approves  of  the  auditor's  report  upon  his  account  of  expenses, 
and  in  terms  thereof  decerns  in  his  favour  for  the  taxed  amount^  subject  to  Mrs.  Scott's 
right  to  deduct  or  set  off  against  the  same  the  expenses  since  found  due  to  herself,  as 
said  is,  in  case  it  shall  be  found  that  the  fund  in  medio  in  the  multiplepoinding,  out  of 
the  first  head,  whereof  they  have,  in  the  first  instance,  been  decerned  to  be  paid,  is  not 
sufficient  to  meet  the  same ;  and  with  a  view  to  the  farther  adjustment  of  the  matter 
upon  this  footing,  appoints  an  account  of  the  expenses  for  which  Mrs.  Scott  so  claims 
deduction  to  be  given  in,  and  remits  the  same,  when  lodged,  to  the  auditor  to  tax  and 
report,  and  thereafter  appoints  the  cause  to  be  enrolled,  that  all  farther  questions 
between  the  parties  on  this  head  may  be  finally  extricated  and  determined." 
The  factor  also  reclaimed  on  this  pointy  craving  the  Court 

"to  approve  of  the  author's  report  on  the  pupil's  account  of  expenses,  to  which  no 
objections  were  ever  lodged,  and  to  decern  against  the  defenders  in  the  original  action, 
the  said  Thomas  Thomson  and  Mrs.  Elizabeth  Staig  or  Scott,  for  payment  of  the  taxed 
amount,  being  L.92,  9s.  9d.,  together  with  the  dues  of  extract;  to  allow  the  decree 
therefor  to  go  out  and  be  extracted  ad  interim  in  name  of  the  complainers'  agent,  and  to 
find  the  respondent,  Mrs.  Scott,  the  only  opposing  party,  liable  in  the  whole  expenses 
incurred  by  her  opposition  since  the  date  of  the  auditor's  report," 

At  advising,  the  reclaimer  contended  that  he  must  succeed,  to  the  effect  of  the 
prayer  of  the  notes ;  because,  in  the  first  place,  the  summons  of  multiplepoinding  had 
never  been  served  on  the  pupil,  in  respect  he  was  undefended  at  the  time,  having  no 
legal  guardian ;  and  {2d\  because  the  effect  of  allowing  Mrs.  Scott  her  expenses  woidd 
result  in  this,  that  she  would  thereby  carry  off  the  whole  of  the  fund  to  which  the 
pupil  had  been  found  entitled  by  the  interlocutor  of  Lord  Moncreiff  on  14th  January 
1840,  which  was  long  ago  final.  Further,  that  it  was  irrelevant  to  say,  that  because 
the  factor  was  called  on  by  the  Lord  Ordinary,  and  appeared  in  December  1841, 
he  necessarily  gave  effect  to  the  action  of  multiplepoinding.  Because  the  process  itself 
was  funditus  null  and  void  from  the  beginning,  qnoad  the  pupil ;  and  the  nature  of  his 
appearance  was  merely  for  the  purpose  of  objecting,  which  he  could  competently  do 
without  giving  validity  to  the  process  itself.  Besides,  it  was  plain  that  the  whole 
proceedings  were  utterly  unnecessary.  The  pupil  had  been  found  entitled  to  the 
money.  That  was  admitted;  and  when  the  factor  loco  tutoris  proposed  to  uplift  the 
amount  consigned,  he  was  most  unwarrantably  opposed.  Consequently,  the  steps  taken 
after  that  by  the  other  parties,  who  were  the  sole  cause  of  complicating  the  matter,  and 
who,  including  Mrs.  Scott,  ought  to  have  desisted  on  the  appearance  of  the  factor,  could 
not  affect  the  pupil's  rights,  nor  could  he  be  rendered  liable  for  the  expenses  of  pro- 
ceedings to  which  he  was  legally  no  party. 

Some  of  their  Lordships  had  considerable  difficulty  quoad  Mrs.  Scott's  claims  for 
expenses ;  but  considering  that  the  pupil  was  never  legacy  a  party  to  the  process  of 
multiplepoinding,  and  that  the  case  had  been  unnecessarily  complicated,  their  Lordships 

"  Alter  the  interlocutors  complained  of,  and  find  that  the  process  of  multiplepoinding 
did  not  competently  proceed  in  the  absence  of  the  pupil,  as  against  him ;  and  that,  on 
the  appearance  of  the  factor,  there  remained  no  grounds  on  which  the  respondent,  Mrs. 
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Scott^  could  found  on  which  to  propone  that  process  as  a  competent  process  against  the 
pupil :  Find  that  the  factor  loco  tuioris  is  now  entitled  to  uplift  the  consigned  money, 
and  grant  warrant  upon  the  Bank  of  Scotland  for  payment  accordingly :  Find  the 
pursuers  entitled  to  the  expenses,  already  taxed  to  the  sum  of  L.92,  9s.  9d.,  and  decern 
for  the  same,  and  allow  this  decree  to  go  out  and  he  extracted,  cui  interim^  in  the  names 
of  Wotherspoon  and  Mack,  W.S.,  their  agents,  and  authorise  the  custodier  of  the 
deposit-receipt  to  deliver  up  the  same  to  the  said  Wotherspoon  and  Mack :  Find  that, 
in  the  action  for  payment,  the  pupil  is  entitled  to  his  expenses  since  the  date  of  Lord 
MoncreifTs  interlocutor ;  and  that  in  the  action  of  multiplepoinding,  he  is  entitled  to  his 
expenses  since  the  factor  appeared  therein  at  the  desire  of  the  said  Mrs.  Scott :  Allow 
the  accounts^  when  lodged,  to  he  taxed  and  reported  on  in  common  form :  Disjoin  the 
two  processes,  and  remit  ^e  process  of  multiplepoinding  hack  to  the  Lord  Ordinary,  to 
proceed  therein  as  to  his  Lordship  shall  seem  just." 


No.  115.  XV.  Jurist  231.     28  Jan.  1843.     1st  Div. 

Thomas  Duff,  Suspender. — APNeUL 

John  Maillbb,  Charger  and  Bespondent. — Patton. 

Process — Suapetmon  and  Interdict — Iniimaiion, — A  deliverance  of  the  Lord  Ordinary 
(sdering  a  note  of  suspension  and  interdict  to  he  intimated,  held  not  properly 
executed  hy  intimation  of  the  deUverance  without  the  note. 

Thomas  Duff  presented  a  note  of  suspension  and  interdict,  and  the  Lord  Ordinary 
pronounced  the  usual  interlocutor,  "  to  see  and  answer  within  fourteen  days,  meantime 
giants  the  interdict  as  craved,  and  to  he  intimated."  The  suspender  served  only  this 
deUverance  on  the  charger,  unaccompanied  with  the  note  of  suspension,  and  the 
charger  objected  to  the  intimation  as  defective. 

Mr.  Skene  of  the  Bill-Chamber  stated  to  the  Court,  that  the  practice  imiformly 
was  to  serve  the  note. 

Lord  President. — Practitioners  must  take  caro  not  to  introduce  practices  into  the 
Bill-Chamber  not  authorised  by  the  statutes  or  Acts  of  Sederunt. 

Lord  Mackenzie, — It  is  important  to  attend  to  the  fact,  that  these  irregularities  will 
render  the  proceedings  null  and  void. 

The  Court  found  the  intimation  defective. 


No.  116.       XV.  Jurist  231.     28  Jan.  1843.     2nd  Div.— Lord  Cuninghame. 

Mrs.  Cathbrinb  Campbell  or  Graham  and  Others,  Pursuers. — 

Butherfurd,  Mae/arlane. 

Thomas  Graham,  Defender. — Mure. 

Tutor  ad  Litem — Husband  and  Wife — Process — Instance — Title  to  Sue. — ^A  reclaiming 
note  was  presented  to  the  Court  in  name  of  a  married  woman  and  her  tutor  ad  litems 
in  an  action  which  had  been  raised  by  her  i^inst  her  husband.  When  the  note 
came  to  be  advised,  the  husband  produced  a  discharge  of  the  action  which  the  wife 
had  intermediately  executed,  and  also  an  authority  to  withdraw  the  reclaiming  note. 
The  tutor  appeared,  and  stated  to  the  Court  that  he  could  not  sanction  the  step,  as 
being  completely  hostile  to  the  wife's  interests,  and  he  refused  to  concur,  unless 
authorised  to  do  so  by  the  Courts  as  he  stated  his  opinion  to  be,  that  the  action 
was  well  fotmded  on  the  merits.  The  Court  refused,  in  the  circumstances,  to  call 
upon  the  tutor  to  concur  in  withdrawing  the  reclaiming  note,  but  dismissed  the 
action,  in  respect  of  there  being  no  longer  any  proper  instance. 

The  pursuer,  Mrs.  Graham,  was  married  to  the  defender,  John  Graham,  of  Calzie- 
muck  in  1806,  and  she  m^  several  of  the  phildren  of  the  marriage  brought  thi9 
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action  against  her  husband,  and  likewise  against  his  late  father's  heir  an^  representatiTe, 
Thomas,  to  compel  them  to  implement  certain  obligations  which  it  was  alleged  her 
deceased  father-in-law  and  her  husband  had  undertaken  on  the  occasion  of  the  maniage. 
A  tutor  ad  litem  was  appointed  to  Mrs.  Graham ;  and  after  a  record  was  made  up 
between  the  pursuers  and  Thomas  Graham,  who  was  called  as  representing  his  father, 
the  Lord  Ordinary,  Cuninghame,  pronounced  an  interlocutor,  25lJi  January  1842,  by 
which,  in  the  special  circumstances  of  the  case,  he  assoilzied  the  defender. 

All  parties  reclaimed ;  and  when  the  case  was  in  the  [2S2]  roll  for  advising  last 
summer  session,  9th  July  1842,  it  was  stated  by  the  defender  that  Mrs.  Graham  had  now 
withdrawn  from  the  action.     The  tutor  ad  litem  admitted  his  belief  of  the  feet,  but 
doubted  how  far  it  was  competent  for  him  to  give  up  the  case  in  the  circumstancea 
He  stated  his  conyiction  that  Mrs.  Graham  had  rashly  resolved  to  withdraw,  and  that 
in  his  opinion  the  case  was  well  founded,  and  that  Mrs.  Graham  must  ultimately  prevail 
on  the  merits.     A  discussion  ensued  as  to  how  far  it  was  competent  for  the  tutor  ad 
litem  to  persist  in  carrying  on  the  case  after  the  instance  had  fallen  by  his  constituent 
withdrawing.     The  tutor  ad  litem  maintained,  that  as  he  was  appointed  by  the  Gouit 
to  aid  and  assist  the  wife,  and  to  prevent  any  advantage  being  taken  of  her,  he  did  not 
feel  entitled  to  withdraw  the  reclaiming  note,  unless  ordered  to  do  so  by  the  Courts 
especially  where  his  opinion  was  decided  that  such  a  step  would  not  be  conducive  to 
the  interest  of  his  constituent.     The  Court  delayed  consideration  of  the  point  as  one 
of  considerable  importance,  and  expressed  their  opinion  that  the  tutor  had  done  Ida 
duty  in  bringing  the  matter  under  the  notice  of  the  Court.     The  case  was  put  to  Uie 
roll  for  the  purpose  of  hearing  parties  on  the  point,  when  the  tutor,  who  appeared  by 
coimsel,  repeated  his  previous  statement.     The  Court  observed,  that  they  would  take 
an  opportunity  of  consulting  the  other  Judges. 

Afterwards,  it  was  stated  by  the  defender,  that  Mrs.  Graham  had  executed  a 
discharge  of  the  action  in  favour  of  the  defender,  and  had  formally  withdrawn  her 
consent  to  the  action. 

Of  this  date. 

Lord  Justice-Glerk, — We  have  submitted  the  case  to  the  other  Judges,  who  aie  of 
opinion  that  the  reclaiming  note  cannot  be  withdrawn,  and  that  we  cannot  oblige  the 
tutor  to  concur  in  what  his  constituent  has  done.  We  are  all,  however,  of  opinion, 
that  we  can  dismiss  the  action  in  consequence  of  the  want  of  a  suJfficient  instance. 

The  Court 

"  Find  that  the  interlocutor  of  Lord  Ciminghame,  of  the  25th  day  of  January  1842, 
whereby  the  defender  was  assoilzied   from  the  action,  was  pronounced  against  Mrs. 
Catherine  Campbell  or  Graham,  and  her  tutor  ad  litem,  duly  appointed  by  the  Court  to 
aid,  and  assist,  and  protect  her  in  the  management  of  the  cause,  she  being  a  married 
woman,  and  her  husband  not  concurring  in  the  action,  which  is  directed  against  him  and. 
his  brother :  Find  that  a  reclaiming  note  was  presented  against  that  interlocutor,  bj,  ; 
inter  alios,  Mrs.  Graham  and  her  tutor  ad  litem,  before  she  made  any  disclamation  or  | 
abandonment  of  the  process :  Find  that  she  has  since,  by  a  formal  deed,  agreed  to  j 
acquiesce  in  the  said  interlocutor :  Find  that  the  tutor  ad  litem  has  declared  that  he  j 
was  no  party  to  that  step,  and  does  not  concur  in  its  propriety,  but  that  he  admits  tha^  { 
he  has  ascertained,  by  personal  interview  with  Mrs.  Graham,  that  such  is  her  wis^] 
though  his  opinion  as  to  her  interest  is  different:  Find  that  the  Court  cannot  oiK^ 
upon  him,  in  terms  of  the  agreement  entered  into  by  the  pursuer,  Mrs.   Graham, 
concur  in  withdrawing  the  reclaiming  note,  when  that  measure  is  against  his  judgzne 
and  advice  in  the  character  of  tutor  ad  litem,  to  which  he  was  appointed  by  Uie  Coi 
for  the  purpose  of  giving  her  his  free  and  deliberate  advice :  But  find  that  the 
could  not  proceed  at  the  instance  of  the  tutor  ad  litem  after  the  agreement  ent 
into  by  Mrs.  Graham,  and  that  the  said  tutor  ad  litem  does  not  move  the  Court 
proceed  in  the  action  at  his  instance  :  In  such  circumstances,  allow  the  said 
note  to  be  withdrawn,  in  so  far  as  regards  the  other  reclaimers :  But    find  that 
Court  cannot  authorise  the  reclaiming  note  to  be  withdrawn,  whereby  a  judgment 
absolvitor  would  become  final,  pronounced  against  Mrs.  Graham,  with,  the  piot 
and  advice  of  a  tutor  ad  litem,  when  the  tutor  ad  litem  does  not    concur  in 
measure :  And  find,  that  as  the  action  cannot  be,  and  is  not  insisted  in  by  the 
(Hd  litem  without  t))e  concurrence  a^d  instance  of  Mrs,  Graham,  the  defender  is  eal 
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to  have  the  action  dismissed,  that  being  done  at  his  own  risk :  And,  therefore,  in 
respect  of  the  special  circumstances  which  have  been  brought  before  the  Courts  but 
^^out  prejudice  to  the  interlocutor  of  Lord  Cuninghame,  so  far  as  regards  the 
pursuer,  Mrs.  Graham,  find  that  there  is  not  now  a  sufficient  instance  to  carry  on  the 
action  ;  and  dismiss  the  same,  and  decern." 

[S.C.  5  D.  497.] 


No.  182.  XV.  Jurist  353.     4  Mar.  1843.     2nd  Div.— Lord  Ivory. 

Gkorgb  Maule  and  Maot)ATORT,  Pursuers. — Solieitor-Oeneral  (Anderson), 

Neaves. 

Mastkbton  Ubs  (Trustee  of  the  late  Sir  John  Lowtheb  Johkstone  of 
Westerfaall,  Bart),  and  Others,  Defender& — Ikan  of  FoGuUy  (Bobertson), 
Buchanan, 

Statute  9  Oeo,  III,  e.  16 — Nullum  Tempus  Act — Kinff — Prescription — Preliminary 
Defence — Process. — The  9th  Geo.  III.  c.  16  (commonly  known  in  England  as  the 
Nvllum  Tempus  Act),  having  been  pleaded  as  barring  an  action  brought  by  the  donee 
of  the  Crown  for  an  accounting  in  the  Court  of  Session  as  to  the  English  succession 
of  a  party  who  died  domiciled  in  England,  and  alleged  to  have  fallen  to  the  Crown  as 
ultimus  hceres — The  defence  held  not  to  be  preliminary,  but  on  the  merits,  and  accord- 
ingly reserved,  and  a  record  ordered  to  be  made  up  as  to  whether  the  Act  applied  to 
Scotland  or  not. 

The  pursuer,  as  donee  of  the  Crown,  brought  this  actiqn,  alleging  that  Ursula  Baker 
died  domiciled  in  England  about  1780,  intestate,  without  leaving  relations,  and  "  pos- 
sessed of  certain  personal  property  and  estate,  consisting  of  leasehold  property,  and  other 
funds  and  assets,"  which  had  in  consequence  devolved  on  the  Crown ;  l^at  the  right  of 
administration  had  been  conferred  on  him  by  her  Majesty ;  and  that  he  had  taken  out 
letters  of  administration  from  the  Prerogative  Court  of  his  Grace  the  Archbishop  of 
Canterbury,  which,  it  was  alleged,  conferred  a  valid  title  to  sue  and  recover  whatever  was 
due  to  the  estate  of  the  said  Ursula  Baker.  The  summons  set  forth,  that  the  husband 
of  the  lady,  the  Hon.  Alexander  Murray,  on  her  death,  entered  to  possession  of  his  wife's 
estate,  and  that,  on  his  death,  a  variety  of  other  parties  likewise  entered  to  possession  of 
the  same  estate  successively  on  the  respective  deaths  of  the  parties,  and  drew  the  rents, 
&c.,  down  to  a  recent  period,  "  without  any  valid  title,"  and  they,  and  '*  the  successors 
and  representatives  of  the  whole  of  the  said  several  persons  are,  by  the  law  of  England, 
in  which  the  said  intromissions  were  had  respectively,  as  well  as  by  the  laws  of  this 
kingdom,  liable  to  account "  to  the  pursuer,  and  to  repeat  and  pay  over  to  him  the 
amoimt  of  the  same,  "  with  interest  accrued  thereon."  The  summons  then  set  forth  the 
defenders  as  the  representatives  of  the  several  parties  who,  it  was  alleged,  had  intro- 
mitted  without  a  title,  and  concluded  separately  against  them  for  payment  of  about 
L.1 15,000. 

One  of  the  parties  so  called  as  a  defender  was  Mr.  Masterton  Ure,  as  the  trustee  of 
the  late  Sir  John  Lowther  Johnstone,  Bart.,  of  Westerhall,  who,  it  was  alleged,  had 
intromitted  without  a  title.  He  died  leaving  a  trust-deed,  whereby  he  conveyed  to  Mr. 
Ure  and  others,  as  trustees  for  certain  purposes,  "  his  whole  property  and  estates  situated 
in  England,  Scotland,  and  America." 

Mr.  Ure  gave  in  defences,  in  which  he  denied  the  allegations  in  the  stmimons  in 
regard  to  the  intromissions  of  Sir  John  L.  Johnstone.  Ure  alleged,  that  though  a  native 
of  Scotland,  he  was  now  domiciled  in  England ;  and  he  pleaded  as  preliminary  defences, 
(1.)  That  the  action  was  barred  by  the  9th  Geo.  III.  c.  16.  This  Act,  amending  the 
prior  Act  of  21  James  I.,  which  was  passed  for  the  general  quiet  of  the  subjects  in  the 
possession  of  their  lands,  tenements,  rents,  and  other  property,  against  suits  and  claims 
at  the  instance  of  the  Crown,  provided,  section  1, 

"  That  the  Ring's  Majesty,  his  heirs  or  successors,  shall  not  at  any  time  hereafter  sue, 
impeach,  question,  or  implead  any  person  or  persons,  bodies  politic  or  corporate,  for  or  in 
anywise  concerning  any  manors,  lands,  tenements,  rents,  tythes,  or  hereditaments  what- 
soever (othe?  tbap  liberties  or  franchises),  or  for  or  in  anywise  concerning  the  revenues, 
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issues,  or  profits  thereof,  or  make  any  title,  claim,  challenge,  or  demand  of,  in  or  to  the 
same,  or  any  of  them,  by  reason  of  any  right  or  title  which  hath  not  first  accrued  sad 
grown,  or  which  shall  not  hereafter  first  accrue  and  grow,  within  the  space  of  sixty  yean 
next  before  the  filing,  issuing)  or  commencing  of  every  such  action,  bill,  plaint^  informa- 
tion, commission,  or  other  suit  or  proceeding,  as  shall  at  any  time  or  times  hereafter  be 
filed,  issued,  or  commenced  for  recovering  the  same,  or  in  respect  thereof." 

It  then  proceeded : 

"  And  that  all  and  every  person  or  persons,  bodies  politic  and  corporate,  their  heirs  and 
successors,  and  all  claiming  by,  from,  or  under  them,  or  any  of  them,  for  and  according 
to  their  and  every  of  their  several  estates  and  interests  which  they  have,  or  claim  to  have, 
or  shall  or  may  have,  or  claim  to  have,  in  the  same  respectively,  shall,  at  all  times  here- 
after, quietly  and  freely  have,  hold  and  ei^joy,  i^inst  his  Majesty,  his  heirs  and  succes- 
sors, claiming  by  any  title  which  hath  not  first  accrued  or  grown,  or  which  shall  not 
hereafter  first  accrue  or  grow,  within  the  space  of  sixty  years,  all  and  singular  manon, 
lands,   tenements,  rents,  tythes,  and  hereditaments  whatsoever  (except  liberties  and 
franchises),  which  he  or  they,  or  his  or  their,  or  any  of  their  ancestors  or  predecesson, 
or  those  &om,  by,  or  under  whom  they  do  or  shall  claim,  have  or  shall  have  held  or 
enjoyed,  or  taken  the  rents,  revenues,  issues,  or  profits  thereof,  by  the  space  of  sixtj 
years  next  before  the  filing,  issuing,  or  commencing  of  every  such  action,  bill,  plaint^ 
information,  commission,  or  other  suit  or  proceeding  as  shall  at  <any  time  or  times  here- 
after be  filed,  issued,  or  commenced  for  recovering  the  same,  or  in  any  respect  thereof ; 
unless  his  Majesty,  or  some  of  his  progenitors,  predecessors  or  ancestors,  heirs  or  succes- 
sors, or  some  other  person  or  persons,  bodies  politic  or  corporate,  by,  from,  and  under 
whom  his  Majesty,  his  heirs  or  successors,  any  thing  hath  or  lawfully  claimetb,  or  shall 
have  or  lawfully  claim,  in  the  said  manors,  lands,  tenements,  rents,  tythes,  or  heredita- 
ments, by  force  of  any  right  or  title,  have  been,  or  shall  have  been  answered  by  vixtae 
of  any  such  right  or  title,  the  rents,  revenues,  issues,  or  other  profits  thereof,  within  the 
said  space  of  sixty  years ;  or  that  the  same  have,  or  shaU  have  been  duly  in  charge,  or 
stood  in  mper  of  record  as  foresaid,  within  the  said  space  of  sixty  years." 

"  And  furthermore,  that  all  and  every  person  and  persons,  bodies  politic  and  corpo- 
rate, their  heirs  and  successors,  and  all  claiming,  or  to  claim  by,  from  or  under  tihem,  oi 
any  of  them,  for  and  according  to  their  and  every  of  their  several  estates  and  interests 
which  they  have  or  claim,  or  shall  or  may  have  or  claim  respectively,  shaU  for  ever  hereaftu 
quietly  and  freely  have,  hold,  and  enjoy  all  such  manors,  lands,  tenements,  rents,  tythes, 
and  hereditaments  (except  Hberties  and  franchises),  as  they  now  have,  claim,  or  e^joy,  or 
hereafter  shall  or  may  have,  claim,  or  enjoy,  whereof  his  Majesty,  his  progenitors,  prede- 
cessors or  ancestors,  or  whereof  his  Majesty,  his  heirs  or  successors,  or  he  or  they,  by, 
from,  or  under  whom  his  Majesty,  his  heirs  or  successors,  any  thing  hath,  or  lawfuHj 
daimeth,  or  shall  have  or  lawfully  claim,  or  some  of  them,  by  force  of  some  right  or 
title  to  Uie  same,  have  not^  or  shall  not  have  been  answered,  by  virtue  of  such  right  or 
title,  the  rents,  revenues,  issues,  or  profits  thereof,  within  the  space  of  sixty  years  next 
before  the  filing,  issuing,  or  commencing  of  every  such  action,  bill,  plaint,  inf ormatiiHi, 
commission,  or  other  suit  or  proceeding  as  shall  at  any  time  or  times  hereafter  be  filed, 
issued,  or  commenced  for  recovering  the  same,  or  in  respect  thereof,  nor  the  same  have   ; 
been,  nor  shall  have  been  duly  in  charge,  or  stood  in  super  of  record  as  aforesaid,  withia  i 
the  said  space  of  sixty  years,  against  all  and  every  person  and  persons,  their  heirs  and 
assigns,  having,  claiming,  or  pretending  to  have,  or  who  shall  or  may  have,  claim,  or  { 
pretend  to  have  any  estate,  right,  title,  interest,  claim  or  demand  whatsoever,  of,  in  or  ^ 
to  the  same,  by  force  or  colour  of  any  letters-patents  or  grants,  upon  suggestion  of  coft-  ; 
cealment,  or  wrongful  detaining,  or  not  [364]  being  in  charge,  or  defective  tiUea,  or  by,  ] 
from,  or  under  any  patentees  or  grantees,  or  any  letters-patents  or  grants,  upon  sngges*.; 
tion  of  concealment^  or  wrongful  detaining,  or  not  being  in  charge,  or  defectave  titles,  oi  I 
or  for  which  said  manors,  lands,  tenements,  rents,  tythes,  and  hereditaments^  or  any  of, 
them,  no  verdict^  judgment,  decree,  judicial  order  upon  hearing,  or  sentence  of  any  coml^ 
now  standing  in  force,  hath  been  had  or  given,  or  any  such  verdict^  judgment,  dec 
judicial  order  upon  hearing,  or  sentence  of  court,  shall  hereafter  be  had  or  given,  in 
action,  bill,  plaint,  or  information,  in  any  of  his  Majesty's  Courts  at  Westminster,  for 
in  the  name  of  the  Eang^s  Majesty,  or  any  of  his  ancestors,  progenitorSy  predecei 
heirs  or  successors,  or  of  any  of  the  said  patentees  or  grantees,  or  for  their  or  any  of 
heirs  or  assi^s^  within  the  space  of  sixty  years  next  before  the  filing,  issuing  or 
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mencing  of  every  such  action,  bill,  plaint,  information,  commission,  or  oUier  suit  or 
proceeding  as  shall,  at  any  time  or  times  hereafter,  be  filed,  issued,  or  commenced  for 
Teoovering  the  same,  or  in  respect  thereof  as  aforesaid." 

This  statute,  it  was  argued,  was  a  British  statute,  extending  in  its  operation  to 
Scotland,  and  therefore,  as  the  action  had  not  been  brought  within  the  time  specified  in 
the  Act^  the  right  of  the  Crown,  and  its  donee,  was  effectually  cut  off  by  the  elapse  of 
time.  It  was  also  pleaded,  2(2,  that  the  right  of  action  was  lost  by  the  operation  of  the 
negative  prescription.  3d,  That  the  action  was  incompetent  before  the  Court  of  Session, 
or  any  Court  in  Scotland,  as  being  an  action  by  an  English  administrator  against  parties 
w^ho  were  neither  resident  nor  domiciled  in  Scotland,  to  compel  them  to  account  for  the 
alleged  intromissions  of  their  ancestors  or  constituents  with  an  English  succession, 
consisting  of  the  rents  of  leasehold  subjects,  or  other  property  situated  in  England, 
where  all  the  parties  and  their  constituents,  referred  to  in  the  summons,  whether  dead 
or  still  aUve,  were  and  are  resident  and  domiciled,  and  to  the  courts  of  which  country 
they  were  and  are  directly  amenable.  And,  ith,  That  the  heir  of  Sir  John  L.  Johnstone 
ou^t  to  have  been  called  ;  and  that  it  was  incompetent  to  go  on  to  constitute  a  debt 
against  the  trust-estate  without  calling  his  heir,  who  was  the  proper  debtor. 
The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"  Slei  January  1843. — ^The  Lord  Ordinary  baving  heard  parties'  procurators  on  the 
preliminary  defences  for  Mr.  Masterton  Ure,  as  trustee  of  the  late  Sir  John  L.  John- 
stone of  Westerhall,  Baronet^  and  made  avizandum,  and  having  since  resumed  considera- 
tion of  the  debate,  and  having  now  called  the  cause,  reserves  the  first  of  said  defences, 
which  is  founded  upon  the  English  Nvllum  Tempus  Act^  as  involving  matter  in  which  it 
will  be  necessary  to  make  up  a  record ;  and  appoints  a  record  accordingly  to  be  made  up 
thereon,  at  same  time  with,  and  as  purt  of  the  general  record  upon  the  merits :  Repels, 
so  far  as  it  is  pleaded  as  preliminary,  the  second  of  said  defences,  being  that  founded  on 
the  Scots  negative  prescription,  reserving  to  the  defender  to  resume  it,  if  so  advised,  as 
a  defence  upon  the  merits :  Repels  also  the  third  and  fourth  of  said  defences  :  And  the 
defender  having  intimated  that  he  does  not  mean  to  acquiesce  in  this  deliverance,  except 
in  so  far  as  it  repels  the  fourth  preliminary  defence,  finds  him  liable  in  expenses,  of 
which  allows  an  account  to  be  given  in,  and  remits  the  same  when  lodged  to  the  auditor 
of  Court  to  tax  and  report :  Appoints  the  pursuer,  with  reference  to  what  has  now  been 
decided,  to  give  in  a  condescendence,  in  terms  of  the  Act  of  Sederunt^  of  the  facts  he 
avers  and  offers  to  prove  in  support  of  his  action,  and  that  within  ten  days,  and  appoints 
the  defender  to  give  in  answers  thereto  within  ten  days  thereafter ;  with  this  explanation 
(at  the  request  of  the  parties),  that  in  the  meanwhile,  the  record  thus  to  be  prepared 
shall  extend  only  to  the  question  of  general  liability,  and  needs  not  embrace  any  details 
connected  with  the  actual  accounting. 

"  Note. — 1.  The  plea  of  prescription  is  not  properly  a  preliminary  defence :  Munro, 
22d  May  1829,  7  S.,  648. 

"  2.  It  may  be  doubted  whether  the  same  thing  do  not  hold  good  in  reference  to  a 
defence  upon  the  English  Nullum  Tempus  Act.  But  as  in  any  view  it  would  seem  ex- 
pedient to  have  a  specific  statement  in  point  of  fact,  in  order  to  ascertain  what  each  party 
respectively  avers,  both  in  regard  to  the  English  law  and  its  application,  it  has  been 
thought  better  to  deal  with  this  part  of  the  case  by  way  of  reservation. 

"  3.  The  bearing  of  the  third  defence  the  Lord  Ordinary  is  not  sure  that  he  exactly 
apprehends.  The  defender  is  here  sued  as  liable  qua  trustee  of  the  late  Sir  John  Lowther 
Johnstone  for  an  alleged  debt  of  his  constituent.  He  does  not  possess  the  character  of 
an  English  administrator,  nor  is  it  alleged,  so  far  as  the  Lord  Ordinary  observes,  that 
even  Sir  John  Lowther  Johnstone  himself  did  so.  Li  other  respects  the  defender  is 
undoubtedly  answerable  to  the  Scots  Courts,  and  part  of  the  trust-estate  actually  in  his 
hands  for  management  is,  as  the  Lord  Ordinary  understands,  Scots  estate.  It  would 
require,  in  such  circumstances,  some  further  explanation  than  has  yet  been  given  to 
support  the  defender's  declinature  of  jurisdiction  of  the  Scots  Courts." 

The  defender  reclaimed,  arguing,  that  from  the  statement  in  the  summons  itself,  it 
was  clear  on  the  statute  that  there  was  no  title  to  sue.  The  action  was  admittedly 
brought  long  after  the  period,  and  consequently  it  was  irrelevant  to  reserve  the  plea,  as 
the  Lord  Ordinary  proposed ;  because,  if  the  action  were  extinguished  by  the  statute,  as 
it  was  on  the  showing  of  the  summons  itself,  it  was  incompetent  to  go  on  preparing  a 
record  on  any  point  whatever,  because  the  right  of  the  Crown  and  its  donee  was  at  an  end« 
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Lard  Meadowhank, — We  do  not  know,  as  yet,  whether  this  statute  is  confined  to 
England  or  extends  to  Scotland,  and  until  that  is  determined,  we  cannot  sustain  the  pi^ 
linunary  plea. 

Lord  Justice-Clerk, — The  Lord  Ordinary  has  not  foreclosed  the  plea.  He  has 
determined  nothing,  hut  reserved  the  effect  of  it  till  afterwards. 

Solidior-Oeneral. — The  plea  maintained  is  clearly  preliminary ;  and  whether  it 
applies  to  the  circumstances  of  the  case,  is  a  matter  for  after  consideration.  At  pieaent 
the  summons  contains  nothing  which  admits  that  the  statute  applies  in  the  cucum- 
stances.  The  statute  does  not  extend  to  Scotland ;  at  all  events,  if  it  does  extend  to 
Scotland,  it  would  not  apply  to  such  suhjects  as  are  embraced  in  the  summons,  m, 
personal  property ;  because,  in  England,  it  does  not  extend,  as  the  pursuer  is  infoimed, 
to  personal  property,  but  only  to  i^  property.  The  summons  merely  sets  forth  intro- 
mission with  personal  property,  or  what  the  pursuer  is  informed  is  personal  property, 
viz.,  leasehold.  But  whetiier  it  does  apply  or  not,  is  an  after  question  to  be  detenmoi 
on  a  record  yet  to  be  made  up. 

Buchanan. — Without  making  up  a  record,  it  may  at  once  be  known  whether  the 
statute  is  limited  to  England,  and  to  what  subjects  it  applies,  by  reference  to  l^glish 
counsel.  But  if  the  plea  is  well  founded,  that  the  right  of  action  is  cut  off  by  the  statute, 
which  appears  to  be  the  fact,  from  the  statement  of  the  summons  taken  in  connection 
with  the  Act»  then  such  a  reference  is  unnecessary. 

The  Court  were  unanimously  of  opinion,  that  there  was  nothing  on  the  face  of  \h« 
summons  itself  which  admitted  the  application  of  the  statute  in  question ;  that  the 
summons  contained  conclusions  merely  as  to  intromissions  with  moveable  property^  to 
which,  prima  fcieie,  the  statute  alone  applied ;  and  that  the  defence  relied  on,  viz., 
whether  the  Act  applied  or  not,  being  a  plea  on  the  merits,  it  therefore  fell  properly  to 
be  decided  on  a  record,  as  the  Lord  Ordinary  had  decided. 

[356]  The  Court  accordingly  adhered. 
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Eev.  John  Edwards,  Complainer. —  Whigham,  Inglis. 

Eev.  Harry  Lkith  and  Others,  Bespondents. — Rutherfurd,  BeU, 

Church — Parish — Interdict^  Breach  of. — A  presentee  who  had  been  vetoed,  obtained  an 
interdict  against  the  Presbytery  of  the  bounds  and  a  new  presentee,  prohibiting  them 
from  proceeding  to  fill  up  the  vacancy,  and  "  from  doing  any  act  or  deed   prejudidsl 
to  the  status^  rights  and  privileges  conferred  upon  him."     He  was  afterwards  inducted 
by  a  majority  of  the  Presbytery,  but  the  General  Assembly  having  declared  the  settle- 
ment null,  and  appointed  them  to  proceed  according  to  the  laws  of  the   Church  in 
settling  the  other  presentee,  he  obtained  another  interdict  to  the  same  effect  as  before. 
In  the  course  of  subsequent  proceedings,  other  interdicts  of  the  same  description  wei« 
obtained,  but  the  minority  of  the  Presbytery,  acting  under  the  direction  of  a  Special 
Commission  appointed   by   the    Assembly,   admitted    the   new  presentee    '^to  the 
pastoral  charge  of  the  congregation  in  M."  (the  vacant  parish),  adhering  to  the  Church 
of  Scotland,  and  worshipping  in  the  Church  at  A."  (where  a  place  of  -worship  had 
been  erected),  and  added  his  name  to  the  roll  of  the  Presbytery — Held   that  this 
amounted  to  a  breach  of  the  interdict. 

The  Reverend  John  Edwards  was  presented  to  the  parish  of  Marnoch,  ajid  rejected 
in  consequence  of  the  exercise  of  the  veto.     A  presentation  was  then  issued   in  favour  of 
the  Reverend  David  Henry,  but  Mr.  Edwards  presented  a  note  of  suspension  and  int»> 
dict^  which  was  passed,  and  afterwards  declared  perpetual,  interdicting  and   prohibiting; 
Mr.  Henry 

"from  presenting  himself  to  the  said  Presbytery  of  Strathbogie  for  induction  and 
admission  to  the  office  of  minister  of  the  church  and  parish  of  Marnoch,  either  in  respedl 
of  the  alleged  presentation  issued  in  his  favour,  or  under  pretence  of  any  call  or  invite^ 
tion  given,  or  to  be  given  to  him,  by  the  parishioners  of  said  parish,  or  any  section  ol 
.them,  or  on  any  other  ground  or  pretence  whatever ;  and  likewise  to  proliibit  and  inM 
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diet  the  said  Presbytery,  and  individxial  members  thereof,  from  admitting  the  said  David 
Henry  to  be  minister  of  the  said  church  and  parish,  either  in  respect  of  any  alleged 
presentation  issued  in  his  favour,  or  upon  the  pretence  of  any  call  or  invitation  to  him 
by  the  parishioners  of  said  parish,  or  any  section  of  them,  or  on  any  other  ground  what- 
ever ;  and,  generally,  from  proceeding  to  the  induction,  admission,  and  settlement  of  the 
said  David  Henry  as  minister  of  the  church  and  parish  of  Marnoch  foresaid,  on  any 
pretence  whatever ;  and  from  doing  any  act  or  deed  prejudicial  to  the  staiusy  rights,  and 
privileges  conferred  on  the  complainer  by  the  deed  of  presentation  in  his  favour,  executed 
by  the  undoubted  patrons,  and  act  of  the  church  court  sustaining  the  same." 

After  the  decision  in  the  Auchterarder  case  was  affirmed  by  the  House  of  Lords,  a 
majority  of  the  Presbytery  of  Strathbogie  proceeded  to  take  Mr.  Edwards  on  trials,  and 
afterwards  inducted  him  into  the  charge.  The  General  Assembly  having  in  consequence 
deposed  them  from  their  office,  and  rescinded  the  settlement  of  Mr.  Edwards,  appointed 
the  Presbytery  "  to  proceed  towards  the  settlement  of  Mr.  Henry  in  the  pastoral  charge 
of  the  congregation  and  parish  of  Marnoch,  according  to  the  laws  of  the  Church.''  Mr. 
Edwards  presented  another  note  of  suspension  and  interdict^  praying  the  Court 

<*  to  suspend  the  whole  proceedings  and  pretended  sentence  i^[ainst  the  complainer  com 
plained  of,  as  illegal,  incompetent,  and  invalid ;    and  farther,  to  suspend  the  sentence 
appointing  the  Presbytery  of  Strathbogie  to  proceed  towards  the  settlement  of  Mr.  Henry 
in  the  pastoral  charge  of  the  congregation  and  parish  of  Marnoch,  according  to  the  laws 
of  the  Church,  as  being  in  direct  violation  of  the  final  judgment  of  Lord  Cockbum, 
dated  5th  December  1838,  whereby  the  interdict  against  [376]  the  Presbytery  so  pro- 
ceeding was  declared  perpetual ;  and  to  interdict^  prohibit,  and  discharge  all  execution  or 
intimation  of  the  pretended  sentences,  or  of  any  of  the  proceedings  complained  of,  and 
all  pretended  proceedings  in  furtherance  or  pursuance  of  the  same,  and  any  attempt,  in 
any  way  whatever,  to  carry  the  same  into  effect ;  and  in  particular,  to  interdict,  prohibit, 
and  discharge  the  Reverend  Dr.  Robert  Gordon,  one  of  the  ministers  of  Edinburgh,  and 
moderator  of  the  said  General  Assembly,''  &c.,  ''  as  representing  the  General  Assembly, 
and  as  individuals,  from  molesting  the  complainer  in  the  possession  of  his  office  and  exer- 
cise of  his  duties  aa  minister  of  the  church  and  parish  of  Marnoch,  and  from  in  any  way 
attempting  to  intimate,  or  execute,  or  carry  into  effect  the  sentences  complained  of,  or 
either  of  them,  or  any  part  of  them :  And  further,  and  more  particularly,  to  interdict, 
prohibit,  and  discharge  the  said  Reverend  David  Dewar,  John  Robertson,  William  Duff, 
and  Harry  Leith,  as  composing  the  Presbytery  of  Strathbogie,  or  as  members  thereof,  or 
in  any  other  capacity  whatsoever,  from  taking  any  steps  toward  the  settlement  or  ad- 
miasion  of  the  Rev.  David  Henry  to  the  cure  or  pastoral  charge  of  the  congregation  and 
parish  of  Marnoch,  either  in  respect  of  any  pretended  presentation  ia  his  favour,  or  under 
pretence  of  any  call  or  invitation  given,  or  to  be  given  to  him  by  the  parishioners  of  said 
parish,  or  any  portion  of  them,  or  on  the  ground  of  any  instructions  to  that  effect  given 
by  the  said  General  Assembly,  or  on  any  other  ground  or  pretence  whatsoever :  And 
farther,  to  interdict,  prohibit,  and  discharge  the  said  Rev.  David  Henry  from  presenting 
himself  to  the  Presbytery  of  Strathbogie,  or  to  the  said  Rev.  David  Dewar,  John  Robert- 
son, William  Duff,  and  Harry  Leith,  or  any  of  them,  or  any  other  members  of  the 
Presbytery  of  Strathbogie,  or  any  persons  {tcting  or  pretending  to  act  as  the  Presbytery 
of   Strathbogie,  for  the  purpose  of  being  admitted  or  settled  in  the  cure  or  pastoral 
charge  of  the  congregation  and  parish  of  Marnoch,  either  in  respect  of  any  alleged  pre- 
sentation in  his  favour,  or  upon  the  pretence  of  any  call  or  invitation  to  him  by  the 
parishioners  of  the  said  parish,  or  any  of  them,  or  on  the  ground  of  instructions  to  that 
effect  issued  by  the  said  General  Assembly,  or  on  any  other  ground  or  pretence  what- 
ever ;  and  to  interdict,  prohibit^  and  discharge  the  said  Rev.  David  Dewar,  John  Robert- 
son, WUliam  Duff,  and  Harry  Leith,  and  the  said  Rev.  David  Henry,  and  the  said  Rev. 
Dts.  Robert  Gordon,  John  Lee,  and  Alexander  Lockhart  Simpson,  as  representing  the 
said  General  Assembly,  and  as  individuals,  and  all  others  whatsoever,  from  attempting 
or  pretending  to  preach  or  administer  any  of  the  ordinances  of  the  religion  in  the  church, 
church-yard,   and  school-house  of  the  parish  of  Marnoch,  and  from  using  the  chiu^ch 
bell  of  the  said  parish  without  the  consent  of  the  complainer ;  and  from  usurping  and 
exercising,  or  instructing  and  authorising  others  to  usurp  and  exercise  any  of  tne  fimc- 
tions  of  the  complainer  as  minister  of  the  church  and  parish  of  Marnoch,  and  from 
doing  any  act  or  deed  prejudicial  to  the  stcUuSy  rights,  and  privileges  of  the  complainer  as 
such,  and  from  interfering  yrith  him  iu  the  performance  and  exercise  pf  any  of  hi^ 
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pasioral  duties  as  minister  aforesaid ;  or  to  do  otherwise  in  the  premises  as  to  jonr  Lord* 
ships  shall  seem  proper." 
Interdict  was  granted 

"  to  the  effect  of  prohibiting  any  intimation  or  execution  of  the  sentences  complained  of 
before  the  note  comes  to  be  farther  advised,  with  or  without  answers ;  and  more  par- 
ticularly, interdicts  and  prohibits  all  and  each  of  the  parties  complained  against  from 
taking  any  steps  towards  the  settlement  or  admission  of  the  Rev.  David  Henry  to  the 
cure  or  pastoral  charge  of  the  congregation  and  parish  of  Mamoch,  and  the  said  Rev. 
David  Henry  from  presenting  himself  for  the  purpose  of  being  admitted  or  settled  in  the 
said  cure  or  pastoral  charge  as  craved.  Farther,  interdicts  and  prohibits  all  and  each  c^ 
the  parties  complained  against,  or  any  of  them,  from  preaching  in,  or  intruding  into  the 
church,  church-yard,  and  school-house  of  the  said  parish,  and  from  using  the  church  bell 
of  the  same/' 

In  consequence  of  farther  proceedings  by  the  Assembly,  Mr.  Edwards  presented  a 
supplementary  note  of  suspension  and  interdict^  which  was  passed  to  the  effect^  mare 
particularly,  of  interdicting  and  prohibiting 

"  all  and  each  of  the  parties  complained  against  from  taking  any  steps  towards  the 
settlement  or  admission  of  the  Bev.  David  Henry,  or  any  minister  whatever,  to  the  core 
or  pastoral  charge  of  the  congregation  or  parish  of  Mamoch,  as  craved.'^ 

The  General  Assembly  having  appointed  a  Special  Commission  (30th  May  1842),  with 
powers  to  co-operate  witji  the  presbyteries  vrithin  whose  bounds  are  situated,  among 
other  parishes,  that  of  Mamoch, 

"in  the  settlement  and  superintendence  of  the  said  parishes,  and  the  making  pro- 
vision for  the  supply  of  the  ordinances  of  religion,  and  the  exercise  of  discipline,  and  the 
ordering  of  all  ecclesiastical  matters  therein," 

Mr.  Edwards  obtained  another  suspension  and  interdict  to  the  same  effect  as  the  previous 
notes.  The  Special  Commission,  at  a  meeting  held  3d  June  1842,  inier  alia,  recom- 
mended 

"  the  Presbytery  of  Strathbogie  to  proceed  to  moderate  in  a  call  to  Mr.  Henry,  as  pastor 
of  the  congregation  adhering  to  the  Church  of  Scotland  in  the  parish  of  Mamoch,  and 
worshipping  in  the  church  at  Aberchirder,  so  as,  if  they  see  cause,  to  sustain  the  call  and 
proceed  to  his  admission  ;  the  admission  of  Mr.  Henry  may  take  place  before  the  tiiird 
Sabbath  of  July." 

On  the  11th  June,  the  minority  of  the  Presbytery  having  considered  this  reoommenda- 
tion,  agreed  to  act  in  terms  of  it.  Accordingly,  on  14th  July,  at  a  meeting  held  for  that 
purpose, 

**  the  Presbytery  having  ordered  the  session-clerk  of  Mamoch  to  produce  the  roll  of  male 
heads  of  families  being  communicants  in  the  parish  of  Mamoch,  and  members  of  the 
congregation  adhering  to  the  Church  of  Scotland  in  said  parish,  and  worshipping  in  the 
church  at  Aberchirder,  proceeded  to  inquire  whether  any  have  died,  removed  from  the 
parish,  or  become  otherwise  disqualified,  with  the  view  of  striking  the  names  of  such 
from  the  roll ;  when  it  was  ascertained  that  none  had  died,  or  become  otherwise  dis- 
qualified. The  clerk  produced  a  call,  drawn  out  in  terms  suitable  to  the  circumstances 
of  this  congregation.  The  Presbytery  approved  of  said  call,  and  instructed  Mr.  Robert- 
son to  give  from  the  pulpit,  before  pronouncing  the  blessing,  the  necessary  intimation  to 
the  congregation  respecting  it" 

The  Presbytery  having  adjourned,  again  met  the  same  day,  when  the  following  pro- 
cedure took  place : 

**  The  minutes  of  the  former  sederunt  having  been  read,  the  derk  read  the  call  pre- 
viously approved  of  by  the  Presbytery.  The  ftesbytery  then  proceeded  to  receive  the 
signatures  of  those  members  of  the  congregation  who  were  desirous  to  sign  it. 

"  The  call,  after  having  been  signed  by  almost  every  male  head  of  a  family  in  com- 
munion with  the  Church  of  Scotland  in  the  parish,  was  attested  by  the  moderator,  and 
given  in  to  the  Presbytery. 

"  The  moderator  then  intimated  to  the  people,  that  if  any  of  the  male  heads  of  families 
are  desirous  of  availing  themselves  of  the  privilege  conferred  on  them  by  the  Act  of 
the  Assembly  anent  CaUs,  the  Presbytery  were  now  ready  to  receive  their  dissents.  No 
dissents  wer«  tendered. 

**  The  Presbytery  then  proceeded  to  consideration  of  the  call  now  given  to  the  Rev^ 
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David  Henry  to  be  pastor  of  the  oongregation  in  Mamoch  adhering  to  the  Ghuix^h  of 
Scotland,  and  worshipping  in  the  church  at  Aberchirder ;  and  having  duly  considered 
said  call,  unanimously  agreed  to  sustain  the  same.  Whereupon  Mr.  Henry  took  instru- 
ments in  the  clerk's  hands. 

"  It  was  then  moved  and  unanimously  agreed  to,  that  the  Presbytery,  in  respect  that 
Mr.  Henry  has  already  been  ordained  a  minister  of  the  gospel,  resolve  to  proceed  with 
his  admission,  and  appoint  his  admission  to  take  place  in  the  church  at  Aberchirder  on 
Friday  the  29th  day  of  the  current  month, — Mr.  Dewar  to  preach  and  preside.  The 
Presbytery  also  appointed  Mr.  Leith,  after  sermon  in  said  church  on  Sabbath  first,  to 
serve  an  edict  to  the  above  effect." 

[377]  The  call  to  Mr.  Henry  was  as  follows  : 

'^  We,  the  heritors,  elders,  and  male  heads  of  families,  being  members  of  the  con 
gr^gation  adhering  to  the  Church  of  Scotland  in  the  parish  of  Mamoch,  and  worshipping 
in  the  church  at  Aberchirder,  desirous  of  promoting  the  glory  of  Grod  and  the  good  of 
the  Church,  being  destitute  of  a  iixed  pastor,  and  most  assured,  by  good  information,  and 
our  own  experience,  of  the  ministerial  abilities,  piety,  and  prudence,  and  also  of  the 
suitableness  to  our  capacities  of  the  gifts  of  you,  the  Bev.  David  Henry,  minister  of  the 
gospel,  have  agreed  to  invite,  call,  and  entreat,  likeas  we,  by  these  presents,  do  heartily 
invite,  call,  and  entreat  you  to  undertake  the  office  of  pastor  among  us,  and  the  charge 
of  our  soids  ;  and  farther,  upon  your  accepting  this  our  call,  promise  you  all  dutiful  res- 
spect)  encouragement,  and  obedience  in  the  Lord." 

The  Presbytery  accordingly  met  on  ihe  29th  July,  and  after  the  usual  procedure, 
admitted  Mr.  Henry 

'*  to  the  pastoral  charge  of  the  congregation  in  Marnoch  adhering  to  the  Church  of  Scot- 
land, and  worshipping  in  the  church  at  Aberchirder,  and  received  the  right  hand  of 
fellowship  from  the  brethren  present.  The  moderator  afterwards  delivered  suitable 
addresses  to  the  minister  and  people  on  their  respective  duties.  Divine  service  being 
concluded,  Mr.  Henry  subscribed  the  formula,  and  his  name  was  added  to  the  roll." 

Mr.  Edwards  presented  a  petition  and  complaint  against  the  members  of  Presbytery, 
and  also  against  the  Special  Commission  who  had  taken  part  in  these  proceedings, 
praying  the  Court 

"  to  find  that  the  said  Bev.  David  Henry,  by  appearing  before  the  other  respondents, 
David  Dewar,  John  Robertson,  William  Duff,  and  Harry  Leith,  in  their  pretended 
charactiBr  of  the  Presbytery  of  Strathbogie,  at  the  church  or  place  of  worship  at  Aber- 
chirder, in  the  parish  of  Marnoch,  on  the  14th  and  29th  days  of  July  1842,  or  on  what- 
ever days  it  shall  appear  from  the  pretended  minutes  of  the  respondents  their  said 
meeting  took  place,  and  by  claiming  and  requiring  from  the  other  respondents  induction 
to  the  office  of  minister  of  the  church  and  parish  of  Marnoch,  or  by  accepting  of  induction 
from  them  as  such,  under  the  pretence  of  a  call  in  his  favour,  or  otherwise,  has  acted 
ill^;aUy,  and  been  guilty  of  a  breach  and  violation  of  the  interdicts  granted  against  him 
by  this  Court)  and  above  set  forth  and  recited,  and  of  a  gross  contempt  of  the  authority  of 
this  Court ;  and  further  and  separately,  to  find  that  the  said  Bev.  David  Dewar,  John 
Bobertson,  William  Duff,  and  Harry  Leith,  being  only  the  minority  of  ministers  of  the 
Presbytery  of  Strathbogie,  have  acted  illegally,  and  have  committed  and  been  guilty  of 
a  breach  and  violation  of  the  interdicts  granted  by  your  Lordships  above  set  forth  and 
recited,  and  of  a  contempt  of  the  authority  of  this  Courts  by  assuming  the  functions  of 
the  Presbytery  of  Strathbogie,  and  by  meeting  as  such  on  the  said  14th  and  29th  days 
of  July  1842  within  the  parish  of  Marnoch,  and  by  then  and  there  inducting  the  said 
Bev.  David  Henry  to  the  office  of  minister  of  the  church  and  parish  of  Marnoch,  or  to 
the  oversight  and  cure  of  the  parishioners  of  said  parish,  or  to  the  pastoral  charge  of  the 
congregation  and  parish  of  Mamoch,  in  respect  of  a  call  in  his  favour,  or  in  whatever 
other  form  the  said  pretended  act  of  settlement  of  the  said  David  Henry,  as  a  minister 
of  the  Established  Church  having  a  cure  of  souls  in  the  said  parish,  may  have  been  per- 
formed ;  and  farther,  to  find  that  the  said  Bev.  Charles  J.  Brown,  Alexander  Dyee 
Davidson,  David  Simpson,  Dr.  Smyttan,  Dr.  Bobert  J.  Brown,  and  James  Cordiner  have 
also,  by  being  present  with,  and  encouraging,  and  assisting,  and  co-operating  with  the 
other  respondents  in  carrying  through  the  said  pretended  settlement^  been  guilty  of  a 
breach  and  violation  of  the  interdicts  above  recited,  and  of  a  contempt  of  the  authority 
of  this  Court ;  and  to  inflict  such  punishment,  by  imprisonment,  fine,  or  otherwise,  on 


the  said  Bev.  David  Dewar,"  &c,  "  as  may  be  considered  by  your  Lordships  to  be  neces- 
sary and  proper ;  and  further,  to  find  the  persons  complained  upon  as  aforesaid  liable, 
jointly  and  severally,  in  the  expenses  of  this  complaint,  and  of  all  the  proceedings  to 
follow  hereon." 

Answers  having  been  lodged,  the  case  was  this  day  advised. 

Lord  President. — We  are  now  called  upon  to  perform  a  very  painful  piece  of  duty— 
to  decide  on  an  alleged  breach  of  interdicts.     The  offence  complained  of  is  not  against 
this  Court,  but  against  the  majesty  of  the  law.     I  have  listened  with  every  attention  to 
the  argument  of  the  respondents'  counsel ;   and  though  I  am  free  to  admit  there  is 
plausibility  in  what  he  says,  yet  on  the  whole,  when  I  look  to  the  nature  of  the  inter- 
dicts (some  of  them  declared  perpetual),  and  to  the  kind  of  matters  interdicted,  I  am  sorry 
that  the  veil  thrown  over  the  proceedings  is  not  such  as  to  enable   me  to  say  that  the 
interdicts  have  not  been  violated.     If  there  had  been  nothing  else  in  the  proceeding  than 
appointing  this  Mr.  Henry  as  the  minister  of  a  chapel,  and  ordaining  him  as  the  minister 
of  a  quoad  sacra  parish,  that  would  not  have  been  a  violation  of  the  interdicts ;  but  the 
case  is  different,  when  it  is  added,  that  after  giving  him  the  light  hand  of  fellowship,  hi^ 
name  was  added  to  the  roll — ^roll  of  what  ?  of  this  Presbytery  of  Strathbogie ;  thus  giving 
him  the  full  status  of  minister  within  the  parish  of  Marnoch.     I  can't  shut  my  eyes  to 
the  fact  that  this  was  an  interference  with  the  staitis  of  the  minister.     At  the  least,  it 
was  putting  in  another  individual  to  be  his  colleague.     Then,  no  intimation  of  the  pro- 
ceedings was  made  to  Mr.  Edwards,  though  in  the  cases  of  the  two  hundred  quoad-  mcra 
ministers,  that  intimation  was  never  omitted.     In  all  these  cases  intimation  was  ojienly 
and  manifestly  made,  but  here  there  is  not  a  vestige  of  it,  but  the  respondents  proceed 
in  their  career  from  step  to  step,  and  complete  it  by  adding  Mr.  Henry's  name  to  the 
roll.     On  looking  at  the  whole  proceedings,  which  were  conducted  throughout  as  if  in 
the  case  of  a  vacant  parish,  and  as  no  such  name  as  Mr.  Edwards  were  in  existence  ;  and 
on  looking  at  what  the  Presbytery  were  interdicted  from  doing,  I  must  hold  that  the 
veil  by  which  they  attempt  to  cloak  their  proceedings  is  too  thin,  and  that  a  breach  oi 
interdict  has  been  committed.     Now  that  the  breach  of  interdict  has  been  complained  of, 
I  think  we  would  be  neglecting  our  duty  to  the  country  if  we  did  not  take  the  necessary 
steps  to  vindicate  the  authority  of  the  law,     I  for  one,  in  such  circumstances,  will  never 
shrink  from  doing  what^  if  I  did  not  do,  I  would  be  unworthy  of  my  place  here. 

Lord  Mackenzie, — I  am  willing  to  find  that  no  open  breach  of  interdict  has  been 
committed,  but  I  can't.     I  think  it  clear  that  the  interdicts  have  been  violated.     The 
respondents  were  interdicted  from  disturbing  the  complainer  in  the  possession  of  his 
status.     In   particular,   Mr.  Henry  was  interdicted  from  taking  any  step   to    become 
minister  of  the  parish  of  Marnoch,  and  the  other  respondents  from  making  the  attempt 
to  make  him  minister.     So  standing  the  interdicts,  Mr.  Henry  did  proceed  to  take  steps, 
and  has  been  admitted.     This  admission  proceeds  on  a  call,  stating  that  the  con^p*^ation 
were  destitute  of  a  fixed  pastor,  and  it  is  completed  by  adding  Mr.  Henry's  name  to  the 
roll.     The  whole  is  nothing  else  than  an  appointment  to  be  minister  to  the  parishioners 
of  Marnoch,  for  it  is  to  all  the  people  in  the  parish  adhering  to  the  Church  of  Scotland. 
Indeed  they  held  that  any  persons  who  went  to  Mr.  Edwards  were  not  adhering  to  the 
Church.     Of  course  Mr.  Henry  was  held  appointed  to  be  minister  of  all  the  members  of 
tlie  Cliurch  of  Scotland  in  the  parish.     It  is  no  doubt  said  that  he  was  the   Toinister  to 
the  congregation  meeting  in  the  church  of  Aberchirder.     That>  however,  in  the  circum- 
stances, is  no  limitation.     For  it  was  held  that  there  were  no  good  meml>ers  oi  the 
church  not  there.     They  just  proceeded  as  in  the  case  of  a  vacancy  which  they  appointed 
Mr.  Henry  to  supply.      It  would  have  been  different   had  they  admitted!     that    Mr. 
Edwards  was  minister,  and  that  Mr.  Henry  was  to  be  the  minister  of  an  adcLitional  con-  j 
gregation.     On  the  contrary,  they  proceed  on  the  footing  that  the  parish  vras   destitute  I 
of  a  minister.     Then  his  name  was  added  to  the  roll  of  the  Presbytery.     VVliy  so,  unless  i 
he  was  to  be  minister  of  the  parish  ?     Was  not  that  distinctly  making    him    a  legal  I 
minister,  and  as  such,  inevitably  the  minister  of  Marnoch?    I  am  therefore   clear  that-i 
there  has  been  a  substantial  violation  of  the  interdicts.  i\ 

Lord  FuUerton. — I  am  of  the  same  opinion.     The  explanation  given  won't  do.      Whw 
the  respondents  have  done  is  just  one  of  the  things  which  the  interdict  was  intended  ta 
prevent.  J 

[378]  Lord  Jeffrey. — I  have  come  to  the  same  conclusion.     The  whole   question  i^l 
whether  the  saving  words  used  are  sufficient  to  entitle  the  respondents  to  plead  that  Iw 
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interdict  has  not  been  broken.  No  doubt,  if  there  was  a  substantial  difference,  though 
the  thing  done  might  be  something  like  the  thing  interdicted,  we  would  not  extend  the 
interdict  to  make  out  a  breach  of  it,  but  on  the  contrary,  would  give  the  respondents  the 
benefit  of  any  doubt.  But  there  is  an  infinite  difficulty  in  holding  that  the  interdict  has 
not  been  violated.  The  whole  proceeding  is  gone  into  on  the  understanding  that  the 
parish  is  vacant.  This  itself  is  a  substantial  violation  of  the  interdict.  Then  Mr.  Henry 
is  ordained  in  terms  which  imply  that  he  was  to  be  minister  of  the  parish.  No  doubt 
they  avoid  the  word  parish,  and  make  him  minister  to  the  congregation  of  Aberchirder ; 
but  that  congregation  is  expressly  said  to  include  all  inhabitants  of  the  parish  of  Mar- 
noch  adhering  to  the  Church  of  Scotland.  Then  his  name  is  added  to  the  roll.  Why 
80  ?  There  was  no  shadow  or  penumbra  of  a  reason  for  so  adding  his  name,  unless  he  was 
regarded  as  the  minister  of  the  parish.  The  putting  his  name  there,  as  a  matter  of 
course,  is  just  a  thing  to  decipher  the  whole  proceeding.  The  evasion  attempted  is  too 
fine,  and  I  must  therefore  find,  though  with  great  reluctance,  that  there  has  been  a 
breach  of  interdict. 

The  Court  pronounced  the  following  interlocutor  : 

"  Sustain  the  complaint,  and  in  terms  of  the  prayer  thereof,  find  that  the  respondents 
have  been  guilty  of  a  breach  of  the  interdicts  within  mentioned,  and  of  a  contempt  of 
the  authority  of  the  Court ;  and  therefore  order  them  to  appear  at  the  bar  of  this  Court, 
at  eleven  o'clock  forenoon,  upon  the  first  sederunt  day  in  May  next ;  and  appoint  a  copy 
of  this  deliverance  to  be  served  upon  said  parties,  respondents,  respectively." 


No.  202.     XV.  Jurist  389.     11  March  1843.     2nd  Div.— Lords  Jeffrey  and  Wood. 

The  Tbustbes  of  the  late  Marqusss  of  Breadalbanb,  Raisers. — RiUher/urd, 

a.  G.  Bell. 

The  DowAGBR  Marchignsss  of  Breadalbanb,  and  His  Grace  Bichard  Plan- 
TA6ENBT  DuKE  of  BUCKINGHAM  and  Chandos,  and  Her  Grace  the  Duchess 
of  Buckingham,  Claimants. — For  Dowager,  Bean  of  Facuity  {Robertson), 
Mackenzie;  for  Duke  and  Duchess  of  Buckingham,  Solicttor-Oeneral 
{Anderson),  Moir, 

Husband  and  Wife — Parent  and  Child — Succession — Jus  Reliclce — Legitim — Foreign — 
Heritable  and  Personal. — The  Court  holding,  in  terms  of  the  opinion  of  English 
counsel,  that  money  lent  out  by  a  domiciled  Scotsman  on  mortgages  over  real  property 
in  England,  as  also  certain  property  held  there  by  him  on  lease  for  a  term  of  years, 
formed  personal  estate — Found,  in  a  multiplepoinding,  brought  to  ascertain  the 
lender's  executry  and  the  amount  payable  on  account  of  jus  relictce  and  legitim,  that 
these  subjects  were  to  be  accounted  for  as  forming  part  of  the  fund  for  the  jus  relictce. 

Husband  and  Wife — Parent  and  Child — Succession — Vesting  of  Rents — Fiar  and  lAfe- 
renter — Heir  and  Executor. — The  separate  heritable  estate  of  a  wife,  between  whom 
and  the  husband  there  was  no  nuptial  contract,  was  let  on  leases,  under  which  the 
farms  were  all  back-rented.  Thus  the  rents  of  the  arable  farms  for  crop  1833  were 
payable,  the  first  half  at  Martinmas  1834,  and  the  second  half  at  Whitsunday  1835 ; 
and  those  of  grass  farms  at  Whitsunday  and  Martinmas  1834.  The  husband  pre- 
deceased in  the  month  of  March  1834.  At  that  time  no  part  of  the  rents  of  crop 
1833  had  been  paid — Held,  in  a  competition  between  his  representatives  and  the 
widow  for  the  rents  of  crop  1833,  that  the  former  were  entitled  to  them, — the  medium 
being,  that  though  the  husband  did  not  survive  the  conventional  term  of  payment, 
\hejus  exigendi  of  drawing  the  rents  otherwise  competent  to  the  wife,  was  carried  to, 
and  vested  in  the  husband  yure  mariti  by  surviving  the  legal  term,  and  therefore 
transmitted  to  his  own  representatives. 

Husband  and  Wife — Parent  and  Child — Succession — Jus  Relictce — Personal  Bond — 
Provisions  to  Children — Marriage-Contract. — A  father  became  a  party  to  the  marriage- 
contract  of  a  child,  and  by  a  bond  obliged  himself  to  pay  to  the  marriage  tmstees  a 
certain  sum  of  money  as  a  provision  to  the  child  at  the  first  term  of  Whitsunday  or 
Martinmas  six  months  after  his  death,  with  legal  interest  from  that  period,  and  until 
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payment.  In  a  multiplepoinding  raised  for  the  purpose  of  ascertaining  the  executry, 
and  the  amount  of  jus  rdictce  and  legitim — Held  that  the  obligation,  not  being  payable 
till  after  the  father's  death,  was  moveable,  in  a  question  with  the  widow,  and  formed 
a  deduction  from  the  executry  in  estimating  the  amount  of  jus  rdietcB, 
Husband  and  Wife — AltmerU — Mouming$. — A  widow  having  obtained  the  benefit  of 
her  husband's  house  and  establishment,  [390]  which  was  kept  up  for  her,  and  in 
which  she  lived,  at  the  sole  expense  of  his  trustees,  from  the  death  of  the  husband  in 
March  till  the  next  Whitsunday,  held  excluded  from  claiming  aliment  from  the  death 
till  the  first  term  thereafter. 

Continuation  of  case,  awte^  Vol.  XIV.,  p.  439,  2d  Jime  1842.  In  the  previous  stages 
of  the  present  multiplepoinding,  which  had  been  instituted  by  the  raisers  for  the  pur- 
pose of  having  the  amount  of  the  moveable  estate  of  the  late  Marquess  of  Breadalbane 
ascertained,  and  certain  questions  settled  which  affected  the  right  to  the  succession^  it 
had  been  decided  (Vol.  VIII.,  p.  178,  26th  January  1836,  affirmed  on  appeal,  VoL  IX., 
p.  66,  16th  August  1836),  that  the  Duchess  Dowager,  the  widow,  between  whom  and 
the  late  Marquess  no  contract  of  marriage  had  been  executed,  was  entitled  to  terce  ovei 
the  unentailed  property,  and  U>jvs  rdictcB  of  a  third  of  the  moveablea  It  had  also 
been  decided  that  the  Duchess  of  Buckingham,  who  was  a  daughter,  was  entitled 
to  legitim. 

The  raisers  lodged  a  condescendence,  in  which  they  set  forth  the  funds,  &c,  of 
which  they  considered  the  fund  in  medio  (viz.,  the  personalty),  to  consist,  amounUxig, 
exclusive  of  liabilities,  to  upwards  of  L.300,000,  but  it  was  objected  to  as  understated 
in  various  particulars.  Several  of  the  objections  have  already  received  the  judgment  of 
the  Court  (see  ante.  Vol.  XIV.,  p.  439,  &c.),  but  others,  inter  alia  the  foUowing,  stood 
over  for  decision : 

At  the  time  of  the  death  of  the  late  Marquess  he  was  possessed  of  the  following 
means  and  estate  in  England: — (1.)  A  sum  of  L.  12,000  was  due  to  him  by  the  Duke 
of  Buckingham,  secured  by  a  mortgage  over  the  Buckingham  estates.     (2.)  A  fuTthei 
sum  of  L.1 0,000  was,  at  the  time  of  the  Marquess's  death,  in  the  hands  of  his  bankers, 
the  Messrs.  Drummonds  of  Charing-Cross,  London.     His  Lordship  had  come  under  an 
obligation  to  lend  that  sum  to  the  Duke  of  Buckingham  over  his  real  estates  in  England, 
and  shortly  prior  to  his  death,  the  necessary  deeds  had  been  executed  for  that  purpose, 
but  his  death  took  place  before  the  money  was  actually  paid  over.     It  was,  howevei, 
paid  by  Messrs.  Drummond  thereafter  to  the  borrower,  with  the  consent  of  the  raiseis. 
The  repayment  of  the  principal  sums,  with  interest,  was  secured  in  terms  of  the  usual 
separate  penal  personal  bond  in  the  English  form.     (3.)  His  Lordship  was  also  possessed 
of  a  leasehold  property  in  London,  consiBting  of  house,  stables,  <&c.,  granted  for  a  term 
of  years,  of  which  thirteen  years  were  still  to  run  at  the  date  of  the  Marquesses  death. 
(4.)  Another  leasehold  property,  consisting  of  a  house,  stables,  &c.,  in   Park  Lane, 
London.     The  lease  was  granted  in  May  1802,  to  endure  for  thirty-nine   years  from 
Lady-day  1826. 

Both  the  Dowager  Marchioness  and  the  Duchess  of  Buckingham  contended  ^l 
their  claims  oijus  relictoB  and  legitim  were  exigible  out  of  these  subjects,  as  being  of 
personal  estate ;  but  the  raisers  maintained  the  contrary ;  and  the  Courti  as  the  point 
involved  English  law,  ordered  the  opinion  of  English  counsel  to  be  taken.  The  follow- 
ing queries  were  submitted  to  Mr.  Pemberton : 

^*  let,  Whether,  according  to  the  law  and  practice  of  England,  all,  or  any  of  the  fot^ 
said  moneys,  lent  on  mortgages  or  leases,  would,  in  the  matter  of  succession,  testate  <v 
intestate^  fall  to  be  accounted  and  dealt  with  as  personal  estate  ? 

'^  2d^,  If  the  preceding  query  should  be  answered  in  the  affirmative,  yon  sm; 
requested  to  explain  on  what  principle  mortgages  and  leaseholds  for  years  are  in  "Rngfauyj- 
accounted  personal  estate,  and  dealt  with  as  such  in  the  matter  of  succession,  testate  or 
intestate  1 " 

Mr.  Pemberton's  opinion  was  to  the  following  effect : 

*'  Igty  All  the  subjects  referred  to  in  this  query  (viz.,  the  mortgages  and  leasehoUl 
for  years,  belonging  to  the  late  Marquess  of  Breadalbane),  would,  according  to  the  kv 
and  practice  of  England  in  the  matter  of  succession,  whether  testate  or  intestate  hi 
accounted  and  dealt  with  as  personal  estate. 

"  2d,  The  principle  upon  which  mortgages  are  held  by  the  law  of  England  to  ^ 
personal  property,  is,  that  the  money  advanced  is  a  part  of  the  personal  estate  of  tH 
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lender,  and  that  the  mortgage  is  merely  intended  as  a  pledge  to  secure  the  repa3rment, 
the  mortgager  heing  entitled  to  have  the  estate  reconveyed  to  him  as  soon  as  the  debt  is 
discharged.  The  debt  is  considered  as  the  principal  subject,  and  the  land  only  as 
security. 

"  The  principle  upon  which  leaseholds  for  years  are  held  to  be  personalty,  is,  that 
the  law  does  not  recognise,  as  real  estate,  any  interest  in  land  which  is  less  than  an 
estate  for  life,  to  which  all  terms  of  years  (with  regard  to  the  duration)  are  held  to  be 
inferior.  A  lease  for  lives  constitutes  an  estate  of  freehold ;  but  a  term  for  999  years  is 
treated  only  as  a  chattel  interest,  and  dealt  with  to  all  intents  and  purposes  as  personal 
estate;  2  Black.  Com.,  11.  24,  1. 

"  To  what  extent  the  rights  of  the  litigant  parties  in  this  case  may  be  affected  by 
these  principles,  and  whether  there  can  be  any  distinction  in  this  respect  between  the 
mortgages  and  leasehold  estates,  are  questions  which  I  humbly  conceive  will  fall  to  be 
determined  entirely  by  the  law  of  Scotland." 

The  Lord  Ordinary,  in  terms  of  this  opinion,  pronounced  an  interlocutor,  12th  July 
1842,  finding  that  the  property  referred  to  was  personal,  and  formed  part  of  the  legitini 
fund,  but  deferred  pronouncing  any  finding  as  to  what  portion  the  Duchess  was  entitled 
to  in  name  of  legitim,  till  it  was  decided  whether  the  claim  of  jus  reltctce  likewise 
extended  over  it.  A  reclaiming  note  was  lodged  against  the  interlocutor  by  the  raisers, 
with  the  view  of  keeping  the  question  open,  in  so  far  as  the  claims  of  the  Dowager  were 
concerned 

In  regard  to  the  jtis  relictcBy  the  Duchess  of  Buckingham  and  the  raisers  pleaded — 

That  it  was  excluded,  generally  on  the  ground  that  though  the  character  of  the 
property  in  question,  viz.,  whether  it  was  real  or  personal,  could  only  competently  be 
determined  by  the  lex  loci  ret  sitce,  yet  a  question  of  succession  as  to  the  fund,  which 
was  the  case  here,  fell  to  be  determined  by  the  lex  doinicilii  of  the  creditor ;  and  accord- 
ingly, as  the  bonds  stipulated  for  payment  of  interest,  such  bonds,  in  Scotland,  the  place 
of  domicile,  were,  quoad  the  claims  of  husband  and  wife,  heritable,  as  containing  a 
claixse  of  interest,  and  therefore  excluded  the  widow's  claims:  Statute  1661,  c.  32. 
Ersk.  II.,  2,  9,  10.  SUl  v.  Worswick,  1  H.  Blackstone,  665.  Stat.  4  WUl.  III.,  c.  2,  as 
to  York ;  7  and  8  Will.  III.,  c.  38,  as  to  Wales ;  7  Will.  III.,  c.  6,  as  to  Ireland. 
Robertson  on  Personal  Succession,  p.  68.  Brown  v.  Brown,  M.  4604,  28th  Nov.  1744. 
Egerton  v.  Forbes,  27th  Nov.  1812,  F.C.     Robertson  on  Personal  Succession,  p.  265. 

The  Dowager  argued^ 

That  although  all  questions  as  to  the  succession  fell  to  be  regulated  by  the  law  of 
Scotland,  as  the  law  of  the  domicile,  there  was  here  no  question  as  to  the  right  of  any 
parties  claiming  to  succeed.  That  had  been  already  fixed  by  the  previous  decisions  in 
the  case.  The  only  question  was  as  to  the  true  character  of  the  property  in  dispute. 
Now,  that  was  alone  to  be  determined  by  the  lex  Ion  ret  sitce ;  Ross,  4th  July  1 809, 
Fac-  Coll. ;  and  in  conformity  with  the  opinion  of  English  counsel,  it  was  now  proved 
that  the  property  was  personal.  It  followed,  therefore,  from  this,  that  so  soon  as  the 
character  was  ascertained,  the  burdens  affecting  it  were  clear.  The  subjects  themselves 
were  personal,  and,  of  course,  feU  to  be  de^lt  with  throughout  as  such.  Now,  one  of 
the  consequences  [391]  attaching  to  personal  pro[)erty  was,  that  the  claim  of  jus  relidte 
attached  to  every  subject  which  was  moveable  in  the  person  of  the  deceased.  It  was 
accordingly  clear,  that  the  plea  of  the  Duchess  was  grounded  on  a  fallacy  ;  for  if  it  were 
admitted  that  the  fund  was  personal,  which  was  her  argument,  it  was  also  clear  that  the 
right  of  the  Dowager  to  have  such  property  taken  into  account  in  estimating  the  per- 
sonalty in  Scotland,  was  indisputable.  There  was  also  a  si)ecial  argument  as  to  the  sum 
in  the  L.1 0,000  mortgage  being  moveable,  from  the  fact  that  the  sum  was  moveable  in 
the  banker's  hands  at  the  time  of  the  death.  Stat.  1661,  c.  33.  Newlands,  22d  Nov. 
1832,  12  S.  and  D.,  65.  Clarke  v.  Newmarsh,  ante,  Vol.  VIII.,  p.  241,  17th  Feb.  1836, 
14  S.  and  D.,  488.     Egerton  v.  Forbes,  27th  Nov.  1812.     Ersk.  II.,  2,  13. 

In  regard  to  this  point,  the  Court  were  in  favour  of  the  pleas  maintained  by  the 
Dowager,  and  considered  the  question  clear  on  the  cases,  particularly  Newlands,  and 
Clarke  v.  Newmarsh.  The  interlocutor,  in  so  far  as  applicable  to  this  branch  of  the 
case,  was  as  follows  : 

"  Adhere  to  the  interlocutor  complained  of ;  and  in  the  question  with  the 
Marchioness  Dowager  of  Breadalbane,  Find  that  the  moneys  lent  on  English  mortgages, 
and  the  English  leasehold  property  referred  in  said  interlocutor,  must  be  accounted  as 
8JLB.  J.  25 
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forming  part  of  the  fund  for  the  jus  rdictcB  of  the  said  Marchioness  Dowager,  and 
sustain  her  claim  in  the  multiplepoinding  to  that  extent.'' 

2.  The  estate  of  Langton,  in  Berwickshire,  belongs  to  the  Dowager  Marchioness  in 
her  own  right,  and  by  the  leases  the  farms  were  aU  back-rented.  Thus,  the  rents  of  the 
arable  farms  for  crop  1833  were  payable  at  Martinmas  1834  and  Whitsunday  1835,  and 
the  rents  of  grass  farms  for  the  same  crop  were  payable  at  Whitsunday  and  Martinmas 
1834.  The  Marquess  died  in  March  1834,  and  at  that  time,  all  that  was  actually  due 
and  exigible  from  the  tenants  were  the  arrears  of  the  first  half  of  the  rents  of  the  arable 
farms  for  crop  1832,  conventionally  due  and  payable  at  Martinmas  1833,  and  the  whole 
rents  of  the  grass  farms  for  1832,  payable  at  Martinmas  1833.  The  second  half  of  the 
rent  of  the  arable  farms  for  crop  1832  only  fell  due  at  Whitsuday  1834.  After  the 
Marquess's  death,  the  rents  of  the  arable  farms  for  crop  1833,  and  of  the  grass  farms  for 
that  year,  were  wholly  payable  (conventionally)  after  his  death. 

It  was  maintained  by  the  Dowager 

That  although  all  the  rents  which  fell  due,  and  were  exigible  prior  to  the  death  of  the 
Marquess,  or  at  the  Martinmas  preceding,  fell  under  \naju9  marUi^  she  was  entitled  to 
be  preferred  to  the  rents  which  fell  due  and  were  exigible  after  his  death.  That  is  to 
say,  she  claimed  the  rents  of  the  arable  farms  for  crop  1833,  which  were  payable  at 
Martinmas  1834  and  the  following  Whitsunday,  and  also  the  whole  of  the  rents  of  tbe 
grass  farms  for  crop  1833,  as  they  were  payable  at  the  terms  of  Whitsunday  and 
Martinmas  1834  following  the  death.  The  effect  of  this  claim  was  to  deprive  tlie 
trustees  of  the  Marquess  of  one-half  of  the  rents  of  crop  1832,  and  of  the  whole  of  the 
rents  of  crop  1833. 

The  Dowager  argued — 

That  in  cases  where  there  was  no  marriage-contract,  as  here,  or  settlements  vesting  the 
wife's  property  in  the  husband,  he  acquired  by  the  marriage,  no  doubt,  a  right  to  hex 
moveables ;  but  he  had  only  a  right,  as  administrator,  to  uplift  and  intromit  with  the 
rents  of  her  heritable  property.     The  right  to  the  lands  remained  in  the  wife.     The 
husband  acquired  no  real  right  of  property  in  the  lands.     He  was  neither  fiar  nor  life- 
renter.     His  right  was  a  mere  interest  as  head  of  the  family.     It  was  a  marriage  right  or 
interest  in  administering  the  rents  as  the  marriage  fund,  subject  to  the  various  burdens 
of  the  married  state,  and  contingent,  in  its  duration,  solely  on  the  subsistence  of  the 
marriage.     It  was  a  right  derived  from  the  wife  through  the  marriage,  but  the  condiUon 
on  which  alone  the  right  could  be  exercised  was  the  continuance  of  the  relation.     Con- 
sequently, where  the  relation  terminated  by  the  husband  predeceasing  the  period  when 
the  right  came  to  be  exercised,  viz.,  the  term  of  payment  of  the  rents — the  right  he  had 
through  the  marriage,  which  was  a  mere  right  as  administrator  of  the  marriage  fund, 
could  not  transmit  to  his  own  representatives.     They  were  not  in  a  situation  to  take  up 
the  right  as  previously  vested  in  the  husband,  and  therefore  it  followed,  that  the  interest 
the  husband  had  ceased  with  his  death.     The  property  of  the  wife  then  came  to  be  held 
by  her  as  free  and  unfettered  as  it  was  prior  to  the  marriage.     To  allow  the  representa- 
tives of  the  husband  to  draw  the  rents  exigible  after  the  husband's  death,  from  property 
which  never  belonged  to  him,  but  solely  to  the  wife,  would  be  not  only  unreasonable  but 
unjust,  and  wholly  inconsistent  with  the  principles  upon  which  the  husband,  livhen  alive, 
drew  the  rents  ^ure  mariti.     The  argument  of  the  raisers  for  a  division  of  the  rents,  by 
the  rules  applicable  as  between  fiar  and  lif erenter,  was  erroneous,  because  there  the  claiotf 
of  parties  depended  on  some  title  that  the  deceased  had  to  the  lands.     Thus  in  the  casa 
where  an  heir  of  entail  in  possession  died,  and  the  lands  went,  not  to  the  heirs  of  line^ 
but  to  those  in  the  destination,  there  the  claim  of  the  executors,  the  heirs  of  line,  to  the 
rents,  depended  on  the  title  which  the  deceased  had  through  the  entail ;  but  in  this  caa» 
the  Marquess  had  no  right  whatever  in  the  lands  :  Stewart's  Answers  to  IDirleton,  toet 
Jus  MarUi,  pp.  173-4-5.     Farquhar,  9th  Feb.  1753,  M.  4669. 

Answered  by  the  Duchess- 


That  the  rules  regulating  the  interests  of  a  fiar  and  the  executors  of  a  lif  erenter 
applicable  to  the  present  question,  viz.,  whether  the  rents  of  1833  belonged  to  the  kto 
Marquess,  and  descended  to  his  executors;  and  it  was  contended  that  the  right  dfr< 
pendcd  on  the  survivance  by  the  Marquess  of  the  legal,  and  not  of  the  oonventioiMi 
terms  of  payment :  Ersk.  II.,  9,  64.  The  marriage  operated  as  a  judicial  assignation  tft 
him,  not  only  of  all  moveable  rights  vested  in  his  wife  (Stair,  I.,  4,  17 ;  Srsk«  I.,  6,  Itt 
or  acquired  by  her  stante  rnatHtnonio,  but  it  also  carried  to  him  all  rights  which  hj 
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Tested  in  bei^  though  not  payable  stcmie  mairimonio  ;  the  only  requisite  being,  that  the 
light  should  have  vested :  Lawson,  M.  5798 ;  Scott,  M.  5799 ;  Gorrie,  M.  5772 ;  Brown's 
Sup.  469,  908.  Bell's  lUus.  Nicholson,  M.  5798.  Storar,  5  Brown's  Sup.  469.  Donald- 
son, M.  5949.  Hailes,  921.  Fraser,  Hume's  Rep.  210.  Lady  Pulteney,  Mor.  Husband  and 
Wife,  App.  No.  6.  Carnegie,  24th  July  1668,  M.  15,887.  If  this  had  been  a  question 
between  t^e  heir  succeeding  tiie  Dowager  and  her  executors,  supposing  her  to  have  died 
at  the  same  period  of  the  year  as  the  husband,  no  question  could  have  arisen,  and  her 
executors  would  have  taken  the  whole  rents  of  1833,  though  conventionally  payable  after 
ber  death.  The  reason  was  obvious.  In  that  case  she  had  survived  the  legal  terms  of 
payment;  and  consequently,  thejfM  eocigendt  vested  in  her,  and  transmitted  to  her  exe- 
cutors.  But  if  the  jits  exigendi  vested,  and  that  was  the  test^  the  marriage  operated  as 
an  assignation  of  that  vested  right  in  the  person  of  the  husband,  of  all  moveable  rights 
accruing  to  the  wife,  whether  payable  during  or  after  the  marriage;  and  therefore  it 
was  clear  that  his  representatives  were  the  parties  entitled  to  the  rents  of  crop  1833. 
The  case  of  Carnegie,  suprciy  M.  15,887,  was  founded  on  as  a  precedent. 
The  raisers  also  maintained  the  same  pleas  in  the  record. 

Lord  Medioyn  held  that  the  rents  fell  to  the  representatives  of  the  Marquess,  and  oil 
this  point  considered  the  case  of  Carnegie  as  very  important,  especially  as  there  was  no 
case  of  a  contrary  nature. 

Lord  Monereif, — I  am  of  the  same  opinion.  I  at  first  thought  the  case  not  free 
from  difficulty,  but  on  considering  the  authorities,  I  think  the  Dowager  has  no  claim  for 
the  rents.     The  case  of  Carnegie,  and  many  others,  are  clearly  against  her. 

Lord  Justice-Glerk  was  entirely  of  the  same  opinion,  and  considered  that  the  claims 
of  the  Dowager  were  quite  groundless  on  the  cases. 

The  Court 

*' sustain  the  claim  of  the  trustees  of  the  late  Marquess  for  the  whole  rents  payable  out- 
of  the  Langton  estate  for  crop  and  year  [392]  1833,  and  of  all  prior  crops  and  years,  and 
repel  the  plea  of  the  Marchioness  Dowager  thereanent." 

3.  By  the  marriage-contract  between  the  Duke  and  Duchess  of  Buckingham,  to  which 
the  late  Marquess  of  Breadalbane  became  a  party,  he  agreed  to  execute  (and  this  he  after- 
wards granted)  a  bond  or  obligation  binding  himself  to  make  payment  to  certain  trustees 
of  the  sum  of  L.1 0,000  as  a  provision  to  his  daughter,  within  six  calendar  months 
after  his  decease,  together  with  interest  on  the  sum  of  L.  10,000  from  that  event.  To 
the  marriage-contract  between  his  other  daughter  Elizabeth,  and  Sir  John  Pringle  (in 
1831),  the  Marquess  was  also  a  party,  and  by  it  he  became  boimd  to  pay  to  certain 
trustees  therein  named,  "the  sum  of  L. 20,000  sterling,  and  that  at  the  first  term  of 
Whitsimday  or  Martinmas  next  after  the  decease  of  him,  the  said  Marquess  of  Breadal- 
bane, and  the  legal  interest  of  the  said  principal  sum  from  the  term  of  Whitsunday  or 
Martinmas  immediately  preceeding  his  decease,  and  thereafter  until  payment  of  the  same/^ 

The  Dowager  objed&d 

to  these  obligations  being  brought  as  a  charge  against  the  executry,  and  so  to  reduce 
the  jus  rdictcB.  They  were  not  like  ordinary  personal  bonds  for  money  lent,  where 
the  term  of  payment  was  usuaUy  fixed  at  short  dates,  and  where  it  was  to  be  presumed, 
before  the  term  of  payment  arrived,  that  the  creditor  would  call  up  his  money ;  but  the 
period  of  payment  was  indefinite,  and  was  not  to  take  place  till  after  his  death.  Had 
they  been  ordinary  simple  personal  bonds  at  short  dates,  the  presumption  might  have  been, 
that  they  were  intended  to  be  paid  off  at  once,  and  accordingly  they  might  have  been 
regarded  as  moveable  before  the  term  of  payment.  But  the  term  of  payment  was  inde- 
finitely postponed,  and  therefore,  the  fair  presumption  was,  that  they  were  permanent 
burdens,  and  so  to  be  accounted  as  heritable  in  the  present  question.  Before  the  statute 
1661,  bonds  were  held  to  be  heritable  even  before  the  term  of  payment,  where  "taken 
payable  at  a  distant  day;"  Ersk.,  II.,  2,  13  ;  and  as  that  Act  made  no  change  on  the 
law  as  to  what  was  formerly  heritable  in  questions  between  husband  and  wife,  such 
bonds  were  left  in  the  same  situation  as  previously ;  and,  accordingly,  it  was  plain  that 
obligations  of  the  present  kind  were  to  be  accounted  heritable  in  fixing  the  amount  of 
jus  relictce. 

The  Duchess  of  Buckingham,  with  whom,  in  the  record,  the  raisers  joined  in  maintain- 
ing tilie  same  pleas  on  this  point  as  well  as  in  regard  to  the  two  preceding  questionsi 
answered —         '  o 
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The  question,  whether  these  obligations  were  to  form  deductions  from  the  executry 
clearly  fell  to  be  determined  with  relation  to  the  character  of  the  obligations  as  they  stood 
in  the  person  of  the  Marquess.     It  was  true,  that  wherever  the  widow  did  not  participate 
in  the  benefit  of  personal  bonds  bearing  interest,  if  due  to  the  husband,  so  neither  wu 
the  jus  relicice  diminished  by  such  bonds  when  due  by  him,  Ersk.  III.,  9,  22  ;  but  the 
raiio  of  that  rule  implied,  that  wherever  the  widow  would  participate  in  the  benefit  of 
bonds,  if  due  to  the  estate,  her^t^^  rdictcB  must  be  affected  by  them  if  due  by  the  husband. 
If,  in  short)  a  bond  was  a  moveable  bond  to  all  effects  at  the  death  of  the  husband,  it 
would  form  a  deduction  from  the  executry,  just  as  any  bill  or  other  personal  debt.     Sach, 
however,  was  the  nature  of  these  obligations.     They  were  obligations  of  which  the  tenns 
of  payment  had  not  arrived  when  the  rights  and  liabilities  of  the  widow  came  to  be 
fixed  by  the  death  of  the  Marquess.     They  would,  therefore,  have  been  moveable  in  aJl 
respects,  as  regarded  the  executry  of  the  creditors  in  these  obligations.      They  would 
have  formed  a  subject  out  of  which  the  widow  of  the  creditor  would  have  drawn  h« 
jus  rdictcB,     Therefore,   if  due   to  the  Marquess,  instead  of  being  due  by  him,  the 
Marchioness  would  have  got  the  benefit  of  them,  supposing  he  had  died  prior  to  the  term 
of  payment.     And,  on  the  same  principle,  her  share  must  suffer  a  proportional  deduction, 
seeing  that  he  died  before  the  term  of  payment,  and  while  the  debt  was,  to  all  intents 
and  purposes,  an  ordinary  personal  debt,  intended  to  be  paid  off  at  once  at  the  first  tenn 
after  his  death.     It  would  have  been  a  different  case  if  the  obligation  had  become  pre- 
stable  during  the  Marquess's  life ;  but  the  money  had  still  remained  unpaid,  and  bearing 
interest  in  terms  of  the  bond.     Then  it  would  have  acquired  the  character  of  a  quasi 
feudum  pecunim^  and  would  have  been  deemed  heritable,  except  as  to  the  executrj, 
under  the  statute  1661.     The  widow  of  the  creditor  could  not  have  claimed  her  jw 
relietce  out  of  it,  nor  would  \heju8  relict  en  of  the  widow  of  the  debtor  suffer  deduction 
in  consequence  of  it.     Personal  bonds,  though  bearing  a  clause  of  interest^  are  moveable 
in  all  respects  till  the  term  of  payment :  Ersk.  II.,  2,  9.     Now,  the  Act  1661  made  no 
alteration  on  what  was  formerly  moveable.     It  converted  bonds  which  were  formeiiy 
regarded  as  heritable,  because  the  tenn  of  payment  was  past,  and  interest  had  begun  to 
run  into  moveables,  so  far  as  regarded  executry ;  but  that  which  was  moveable  before, 
it  left  moveable  :  Ersk.  II.,  2,  13.     It  was  accordingly  clear,  that  as  the  term  of  payment 
of  these  bonds  had  not  arrived  when  the  Marquess  died,  and  interest  had  not  began  to 
nm  upon  them,  and  as  they  were  plainly  intended  to  be  })aid  off  at  once  within  six 
months  of  his  death,  they  must  be  regarded  as  ordinary  personal  debts  of  the  Marquess, 
and  affecting  his  whole  executry. 

The  Court 

''Find,  that  in  estimating  the  fund  for  ^\ejus  relictoBj  the  bonds  or  obligatdons  of 
L.1 0,000  and  L.  20,000,  respectively  mentioned  in  the  11th  section  of  the  condescendence 
for  the  Marchioness  Dowager,  not  being  payable  till  after  the  death  of  the  late  Marquess, 
must  be  accounted  moveable  in  a  question  with  the  widow,  and  will  form  a  deductioii 
from  the  moveable  fund  in  estimating  the  amount  of  the^u^  relietce:  Repels  the  claim 
of  the  said  Marchioness  Dowager  to  that  extent,  and  her  third  plea  in  law." 

4.  There  was  also  a  question  in  regard  to  a  sum  of  L.1 000,  which  had  been  pud  by 
the  raisers  to  the  Dowager  Marchioness  for  aliment  and  mournings,  from  the  period  of 
the  death  in  March  1834,  till  the  following  Whitsunday. 

The  Dowager  maintained — 

That  over  and  above  her  provisions,  and  till  they  were  made  effectual,  she  was  entitlei 
to  aliment  from  the  death  till  the  next  term  (Ersk.  I.,  6,  61.  Boswell,  18th  Nov.  1737 ; 
M.,  5916),  and  likewise  to  mournings  suitable  to  the  husband's  rank.  The  suia  to  which 
she  was  entitled,  she  pleaded,  should  have  no  reference  to  the  amount  of  her  provisiooBk 
but  to  the  style  of  the  establishment  (More's  Stair,  I.,  p.  25,  and  cases  cited.)  kept  up  1^ 
the  Marquess ;  and  she  contended  that  the  sum  of  L.1 000,  which  had  been  paid  h^ 
was  nothing  more  than  reasonable  in  the  circimistances. 

The  Duchess,  admitting  the  general  rule,  objected 

to  any  sum  for  aliment  being  paid  out  of  the  executry  so  as  to  reduce  the  l^jtam  in  ^ 
case  where  the  widow's  share  of  the  moveables,  as  jus  relietce^  amounted,  as  alleeed,  W 
upwards  of  L.1 00, 000,  and  where  she  likewise  had  a  very  considerable  terce.  In  th«MJJ 
circumstances,  it  was  submitted  that  there  was  no  good  claim  for  separate  aliment,  fl 
was  besides  averred,  that  she  had  been  alimented  for  the  period  for  whidh  aliment  vil 
daimed ;  that  from  the  death  till  the  following  term  of  Whitsunday,  the  establishiiMii 
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of  the  late  Marquess  had  been  kept  up  at  Taymouth  Castle,  and  the  whole  expenses  and 
accounts  for  living  had  been  defrayed  by  the  trustees  out  of  the  executry.  The  Dowager 
had  resided  there  during  that  period,  and  obtained  the  benefit  of  the  establishment  ^e 
from  expense.  And  accordingly,  it  was  argued,  that  she  was  not  entitled  to  that,  and 
also  to  a  separate  payment  from  aliment. 

The  Coxurt  were  clear  that  a  sum  for  mournings  was  due  (and  by  consent  of  parties  at 
the  bar  it  was  fixed  at  L.300),  but  their  Lordships  were  of  opinion  that  the  Duchess's 
claim  for  legitim  should  not  be  reduced  by  a  sum  for  aliment  being  allowed  as  a  charge 
against  the  executry,  since  the  Dowager  had  been  actually  alimented  at  Taymouth. 

[393]  The  following  was  the  finding  on  this  point : 

'*  Find,  that  in  respect  it  is  admitted  that  the  expense  of  the  household  at  Taymouth 
was  defrayed  by  the  trustees  of  the  late  Marquess,  from  his  death  to  the  term  of  Whit- 
suaday  thereafter,  for  the  use  and  behoof  of  the  Marchioness  Dowager  then  living  at 
Taymouth,  thereby  relieving  her  of  household  expenses.  Find  that  in  £xing  the  fund  for 
legitim,  the  Duchess  of  Buckingham  cannot  be  debited  with  any  part  of  any  sum  paid 
to  the  Marchioness  Dowager  for  aliment,  seeing  that  aliment  was  truly  paid  by  the 
trustees  in  maintaining  the  said  establishment  as  aforesaid :  But  in  respect  the  sum  of 
LIOOO  was  paid  to  the  Marchioness  Dowager  for  aliment  and  mournings,  and  that  she 
was  entitled  to  a  sum  for  mournings,  find,  of  consent  of  parties,  that  L.300  of  the  said 
sum  of  L.1000  must  be  taken  as  a  fair  proportion  for  mournings — the  mournings  of  the 
household  having  been  paid  by  the  trustees — and  that  one-third  thereof,  or  L.100,  must 
form  a  deduction  in  fixing  the  amount  of  the  legitim  ;  reserving  all  questions  between 
the  said  trustees  and  the  Marchioness  Dowager  I'especting  the  sum  of  L.900,  the 
remainder  of  the  said  sum,  until  the  amount  of  the  jus  relictas  shall  be  fixed." 
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Mrs.  King,  Petitioner. — SoUcitor-Oeneral  (Anderson),  Potion. 

Daniel  King  and  Mandatories,  Respondents. — Dean  of  Faculty  {Robertson), 

Maefarlant. 

Eepenses — Husband  and  Wife — Divorce — Revieto — Appealy  Leave  to — Process. — ^The 
Court,  by  a  majority,  decerned  against  the  defender  in  an  action  of  divorce  brought  by 
the  husband  against  the  wife,  who  then  presented  a  petition  for  leave  to  appeal,  and 
likewise  craved  the  Court  to  find  the  husband  liable  in  the  expenses  to  be  incurred  by 
her  in  reference  to  the  appeal.     Application  unanimously  refused. 

In  an  action  of  divorce  which  was  brought  by  the  respondent  against  the  petitioner, 
the  latter  presented  a  reclaiming  note  against  a  judgment  of  the  Lord  Ordinary  which 
was  adverse  to  her  on  the  merits,  but  the  Court  "  having  resimied  consideration  of  the 
reclaiming  note  for  the  defender,  with  the  proof  and  whole  procedure,"  &c.,  found  by  a 
migority  the  adultery  proved,  *'  and  therefore  decern  and  declare  in  the  divorce  in  terms 
of  the  conclusions  of  the  libel." 

The  defender  presented  this  application  for  authority  to  present  an  appeal  to  the 
House  of  Lords,  and  to  find  the  pursuer  and  his  mandatories  "  liable  in  the  expenses 
incurred  by  her  in  this  Court,  and  those  incurred,  or  yet  to  be  incurred,  in  reference  to 
the  said  appeal,  and  that  upon  a  taxation  of  said  expenses  as  betwixt  agent  and  client." 
The  application  for  leave  to  appeal  was  partly  founded  on  the  circumstance,  that  the 
Court,  in  disposing  of  the  case,  by  decerning  in  the  [394]  divorce  against  the  defender, 
bad  not  pro  forma  refused  her  reclaiming  note. 

The  first  part  of  the  application  for  leave  to  appeal  was  resisted  as  unnecessary  ;  (L) 
because  the  judgment  appealed  from  exhausted  the  whole  conclusions  of  the  libel ;  and 
(2.)  as  not  being  a  unanimous  judgment,  and  therefore  not  requiring  leave  to  appeal  in 
either  view ;  and  (3.)  there  was  a  separate  ground,  viz.,  that  the  petition  for  leave  to 
appeal  was  too  late  in  the  circumstances,  in  consequence  of  certain  procedure  for  obtain- 
ing extract^  which,  it  was  argued,  was  tantamount  to  having  obtained  extract  before  the 
date  of  the  petition. 

In  regard  to  the  application,  so  far  as  it  craved  to  find  the  respondents  liable  in  the 
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expenses  to  be  incurred  in  the  appeal,  it  was  resisted,  on  the  ground  that  there  was  do 
precedent  for  the  demand ;  and,  2dly,  because  no  appeal  had  yet  been  presented. 

In  reference  to  the  conclusion  as  against  the  mandatories  for  payment  of  the  whole 
expenses,  they  objected,  that  they  could  only  be  found  liable  in  expenses  incurred 
subsequent  to  the  period  when  they  were  sisted  to  the  process,  which  they  offered  to  pay, 
but  not  for  previous  expenses  during  the  period  when  Dr.  King  was  within  the  jurisdic- 
tion, during  which  bhey  did  not  act  in  that  character.  And,  at  all  events,  they  maintained 
that^  prior  to  payment,  the  defender  was  bound  to  render  an  account,  and  to  deduct  the 
value  of  certain  subjects  belonging  to  the  pursuer,  which  she  had  failed  to  give  up ;  and 
also,  that  the  respondents  were  entitled  to  set  off  against  the  claim  certain  expenaes  in 
which  she  had  been  found  liable  in  an  incidental  proceeding. 

These  points,  which  were  argued  at  great  length  in  answers,  replies,  and  duplies^ 
were  disposed  of  of  this  date. 

Lord  Justiee-Clerk, — ^There  are  several  points  raised  by  the  petition,  but  they  are 
quite  separate  and  distinct ;  and  I  presume  your  Lordships  can  have  no  difficulty  in 
disposing  of  them.  (His  Lordship  adverted  to  the  special  circumstances  attending  the 
application  for  extract  of  the  process  as  rendering  the  petition  incompetent.)  I  do  not 
think  that,  in  the  circumstances,  it  can  be  said  that  the  petition  was  too  late ;  and  the 
question  then  comes  to  be,  whether  your  Lordships  will  allow  the  appeal ;  and  2dl7, 
whether  she  is  to  have  a  sum  to  carry  on  the  appeal ;  and  after  that,  there  is  t^e  question 
as  to  the  liability  of  the  mandatories.     As  to  the  first  two  points,  I  am  against  them. 

The  other  Judges  concurred. 

A  discussion  t^en  ensued  as  to  whether  the  mandatories  were  to  be  held  liable  for 
the  expenses  incurred  prior  to  their  being  sisted ;  but  as  their  Lordships  viewed  the 
question  as  one  of  general  importance,  minutes  of  debate  were  ordered  in  regard  to  it, 
and  the  remaining  points  of  the  case. 

The  following  interlocutor  was  pronounced : 

"  Refuse  the  prayer  of  the  petition  for  authority  to  present  a  petition  of  appeal  to 
the  House  of  Lords  against  the  interlocutors  therein  mentioned,  and  also  to  find  the 
pursuer  and  his  mandatories  liable  in  the  expenses  incurred,  or  to  be  incurred  in  the 
said  appeal ;  and  also  to  ordain  the  pursuer  and  his  mandatories  to  produce  in  process 
the  executions  mentioned  in  the  petition :  Decern  against  the  pursuer  and  his  manda- 
tories for  payment  of  the  sum  of  L.44I,  2s.  lid.,  being  the  amount  of  expenses  incurred 
by  the  defender  while  the  mandatories  were  sisted ; "  "  appoint  the  parties  to  lodge 
minutes  of  debate  on  the  point,  as  to  the  extent  of  the  liability  of  the  mandatories  for 
expenses  in  this  Court  during  the  periods  when  they  were  not  sisted  as  mandatories,  and 
while  Dr.  King,  the  pursuer,  was  in  this  country,"  &c. 

Auihoriiiee  for  Petitioner,— Dixon,  17th  Feb.  1841,  3  D.  650.  Jardine  r.  De  la 
Motte,  M.  447.  Alsopp,  8th  July  1830,  8  S.  1032.  Liston,  3  D.  1078,  24th  June 
1841.  Stevenson,  3  S.  333.  A.  B.,  2d  March  1839,  1  D.  610.  Clyne,  6  S.  122. 
Parr,  6  S.  334.     Magistrates  of  Ayr,  4  S.  99. 

Authority  for  Respondents, — Lady  Cuninghame  Fairlie,  4th  Feb.  1813,  F.C. 


No.  232.  XV.  Jurist  466.     8  June  1843.     1st  Div.— Lord  Wood. 

Andrew  Colvillk,  Suspender. — More, 

Robert  Malcolm,  Charger. — Penney, 

Bankrupt — Sequestration,  awarding  of — Tutors  and  Curators — Edietal  Citation — 
InducuB, — A  note  of  suspension  of  a  charge  for  the  price  was  presented  by  the 
purchaser  of  the  lands  of  a  deceased  bankrupt,  on  the  ground,  1.  That  thou^ 
twenty-one  days  had  elapsed  from  the  date  of  citation,  given  personally  to  the 
bankrupt's  successor  (a  pupil)  and  his  factor  toco  tuioris,  yet  it  was  only  on  the 
twenty-first  day  after  an  edietal  citation  of  tutors  and  curators  when  sequestration 
was  awarded ;  and,  2.  That  though  the  commissioners  in  the  bankruptcy  were  willing 
to  sign  the  disposition  along  with  the  trustee,  they  had  not  signed  the  articles  of  loup^ 
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nor,  so  far  as  appeared  from  the  minute-book  at  the  time  of  the  sale,  consented  to  the 
upset  price.     Note  of  suspension  refused. 

Robert  Curror,  against  whom  sequestration  could  not  have  been  awarded  in  his 
lifetime,  having  died,  his  estates  were  sequestrated  in  terms  of  the  clause  in  the  new 
Bankrupt  Statute  relating  to  deceased  debtors.  The  trustee  having  afterwards  adver- 
tised his  property  of  Dundufif  for  sale,  Andrew  Colville  became  purchaser  at  the  upset 
price.  Doubts  having  afterwards  arisen  as  to  the  regularity  of  the  proceedings  in  the 
sequestration,  and  consequent  validity  of  the  sale,  Colville  presented  a  note  of  suspension 
as  of  a  threatened  charge  for  the  price. 

The  petition  for  sequestration  was  presented  at  the  instance  of  "the  Society  in 
Scotland  for  Propagating  Christian  Knowledge,  incorporated  by  Royal  Charter,"  and 
was  signed  by  William  Stevenson  as  treasurer  to  the  society.  The  debtor's  only  son  and 
successor  was  a  pupil.  The  petition  was  presented  1st  July — ^the  pupil  and  David 
Blelloch,  hiB  factor  loco  tuioris^  were  cited  8th,  his  tutors  and  curators  edictaUy  11th 
July,  and  intimation  in  the  Gazette  ordered  1st  August.  At  the  time  of  the  purchase 
the  sederunt-book  did  not  contain  any  entry  stating  that  the  trustee  had  consulted  the 
commissioners  as  to  the  upset  price  or  manner  of  sale,  but  entries  of  minutes  of  an 
earlier  date  had  been  subsequently  made. 

The  suspender  pleaded — 

1.  In  the  sequestration  of  the  estate  of  a  deceased  debtor,  whereby  his  estate  is 
carried  off  from  his  heir,  it  is  indispensable  that  all  the  requisites  of  the  statute  should, 
in  regard  to  such  sequestration,  be  accurately  observed.  2.  The  petition  for  sequestra- 
tion not  having  been  signed  in  terms  of  the  statute,  the  very  first  step  required  by 
the  statute  to  a  valid  sequestration  has  been  disregarded  or  overlooked.  By  the  charter 
of  the  Society  in  Scotland  for  Propagating  Christian  Knowledge,  neither  tike  treasurer, 
nor  any  other  officer  of  the  society,  is  authorised  to  act  for  the  society ;  and,  in  practice, 
where  discharges  or  other  deeds  are  authorised  by  the  society  to  be  signed  by  the 
treasurer,  in  the  name  of  the  society,  a  special  minute  of  the  society,  or  of  the  directors, 
is  reiquired  to  authorise  the  treasurer  to  sign  in  the  behalf  of  the  society.  No  authority, 
80  f ar  as  appears,  was  given  by  the  society  to  apply  for  the  sequestration  in  question,  far 
less  was  any  authority  given  to  the  treasurer  to  sign  the  minute  on  behalf  of  the  society ; 
and  though  it  was  competent  for  the  treasurer,  under  the  statute,  to  emit  the  oath  of 
verity  on  the  behalf  of  the  society,  he  was  not  authorised  by  the  statute  to  apply  for  the 
sequestration,  or  to  sign  the  petition.  3.  It  was  only  "  on  the  expiration  of  twenty-one 
days  **  after  tiie  citation  of  the  tutors  and  curators,  that  it  was  competent  to  apply  to  the 
Lord  Ordinary  to  order  intimation  in  the  Gazette;  but,  on  the  twenty-fiist  day,  and 
before  the  expiration  of  the  twenty-one  days,  the  warrant  for  intimation  was  granted. 
This  was  quite  irregular;  because,  although,  in  regard  to  inducicB  [466]  and  other 
similar  matters,  the  last  day  of  the  induetce  may  be  held  to  be  the  day  of  the  com- 
pearance, this  cannot  be  applied  to  a  case  where,  by  the  express  terms  of  the  statute, 
twenty-one  days  must  expire  before  the  warrant  for  intimation  can  be  granted.  It  is 
only  ''  on  the  expiration  of  the  twenty-one  days,"  that  is,  on  the  twenty-second  day  after 
citation,  at  the  earliest,  that  it  is  competent  to  order  intimation  of  the  warrant  in  the 
Gazette ;  and  this  rule  of  the  statute  having  been  violated  in  this  case,  the  sequestration, 
and  aU  that  has  followed  upon  it^  must  be  held  to  be  null  and  void.  Of  course,  the 
sale  in  favour  of  the  complainer  is  quite  unavailing.  4.  According  to  the  statute,  the 
sale  must  be  made  by  auction  at  the  upset  price,  and  in  the  manner  which  shall  be 
fixed  by  the  trustee,  with  consent  of  the  commissioners.  In  whatever  manner  the 
trustee  shall  fix  the  upset  price,  and  the  manner  of  the  sale,  this  must  appear  to  be  done 
with  consent  of  the  commissioners.  And  the  uniform  practice  is,  that  the  commissioners 
subscribe  the  articles  of  roup  along  with  the  trustee,  in  evidence  of  their  consent.  But, 
in  the  articles  of  roup  in  question,  no  mention  whatever  is  made  of  the  commissioners ; 
and,  on  6th  December  1842,  when  the  sale  took  place,  there  was  no  minute  in  the 
sederunt-book  showing  that  the  commissioners  knew  of  the  sale,  or  had  consented  to  it, 
or  had  agreed  to  the  upset  price.  The  minutes,  which  have  since  been  foisted  into  the 
sederunt-book,  can  bear  no  faith,  and  are  entitled  to  no  regard,  and  tend  merely  to  prove 
the  irregularity  with  which  the  sale  has  been  conducted.  5.  As  the  heir  of  the 
deceased  Robert  Curror  is  a  pupil  about  six  years  of  age,  who  cannot  confirm  or  ratify 
the  sale,  and  who  might  hereafter  be  entitled  to  challenge  this  sale,  and  to  evict  the 
lands  from  the  complainer,  in  respect  of  the  irregularities  above  mentioned,  the  com- 


t  • 


-r  —  iw  r.   MALOOLM.  ZV.  JuUtlMflL 


■%  -v    •> 


Sv 


I*  * 


- :.-  sftoer  in  the  present  form  before  the  Court.     All 

.  fci'i  valid  title;  and  if  it  be  the  opinion  of  the 

_  ^  T„  i  Lave  been  stated,  it  is  in  the  power  of  the 

r  J.  _-  irsires.     But  he  cannot  help  doubting  whether, 

--  r  >  --v-^ntial  that  all  the  conditions  of  the  statute 

— .  .T  diat,  with  all  the  irregularities  above  detailed, 

- .-    ic  "r  dven  to  him. 

.  --J  i  and  sufficient  title  to  the  property  tendered  to 

-  -  -  -v^i:  :•>  fulfil  his  contract  of  sale,  on  the  ground  of  any 
1.  Ti-*  objection   founded  on  alleged  irregularities  in 

-  -.-  -f'tij  to  the  complainer,  who  is  not  a  creditor  of  the 
r    -=**r  ^der  the  sequestration,  cannot  state  such  an  objec- 

-  >  :■   ^  r^  ground  for  alleging  irregularity  in  awarding  the 
.    ^       _       1     ihe  sequestration  was  properly  applied  for  by  the 

-   n:ed  Society  in  Scotland  for  Propagating  Christian 
.  :^  .rnnected  vrith  the  application  were  strictly  regular. 

-  -T-mv-one  days  had  fully  run  before  the  1st  of  August^ 
.  •     -.  i  .I'ed  from  the  citation  of  the  minor  and  his  factor  loco 

^^  ►r!::us  citation  to  tutors  and  curators;  and  even  though 

^      u.~  i:.  bdving  still  legally  expired  according  to  the  established 

-.    ".uLA-fio   hal>eiur.      4.  No   application   for    recal    of    the 

•  -.ivw  within  forty  days,  the  regularity  of  the  sequestration 

uA  >*:iiarately,  the  confirmation  of  the  trustee  is,  by  the  Act, 

.  • .  :  c  subject  to  review  in  any  court  or  in  any  manner  what- 

^  "^a:  to  grant  the  disposition  is  unchallengeable,  and  cannot 

^  s  r."  J^K^i  groimd  for  objecting  to  the  title  on  the  ground  of 

•  -  :    ■  n;*:i:ed  to  by  the  commissioners,  such  consent  having  been 

^  .^  rrv:jiwd  by  the  Act  that  the  commissioners  shall  subscribe  the 

••  .  $;  -i  they  being  ready  to  subscribe  the  disposition  alongst  with 

^     ;.  -w-ni  to  the  complainer  to  found  on  any  supposed  defect  in 

rv>^^.utu:5  in  the  sequestration,  which  is  only  required  for  the 

.  ••    c  :h^  creditors,  and  any  defect  in  which  would  not  iiyure  the 

*-:.:    Slides  this,    the   proceedings   were  in   point  of  fact   duly 

.  a;-  iiu-i^r  is  barred  by  the  articles  of  roup  from  objecting  to  the 

t-ts-  :>r»r*»by  taken  bound  to  have  satisfied  himself  previously,     8. 

>  -cM^nsion  is  unfounded  and  unnecessary,  and  ought  to  be  refused 

,-«   4'  >  inlod  the  parties  to  print,  in  order  to  report  to  the  Court, 

;i  *:  '.i5i^*ie  in  this  note  of  suspension  relates  to  the  validity  of  a  title 

the  trustee  in  the  sequestration  of  the  estate  of  Robert 

:  r,  :^^  the  suspender,  as  purchaser  from  the  respondent,  upon  which 

1*;  vr*^ viability  desire  to  have  the  judgment   of  the  Court,  it  has 

.^:    v;:«..jH'Y  to  be  expedient  to  report  the  case,  in  order  to  enable  that 

,,.  ^.  .-^  siM.HHlilY  obtained. 

.<  %*  :ho  validity  of  the  title  rest  upon  alleged  irregularities  in  the 
»  i-w^rxliiu;  of  ^^®  sequestration,  and  afterwards  in  reference  to  the 
\  vv:Nier  made  his  purchase. 

i;  i*  of  the  former^  and  the  third  of  the  latter  description  ;  and 

^/^^K.^^vn  to  be  untenable  by  the  answers  in  the  note,  and  produc- 

•*V'    lord  Ordinary  is  inclined   to  be  of  opinion  that  the   McomI 

^  *au\1  1M  '^u^y  1842,  to  cite  John  Curror,  a  pupil,  the  only  son  and 
.  V\\irTv^r,  w^d  his  tutors  and  curators  if  he  any  had,  and  David 

o  *n'*'^>  ap]HMnted  by  the  Court  to  the  said  John  Curror,  the  said 

^  :  '\*\*d  Wt'H^^*^^  ^^^^  personally  cited  on  the  8th  day  of  July,  and  on 

*  ^-*Y  the  txitors  and  curators  of  the   said  John  Curror,  if  he  any 

•'     ♦•v\U     No  party  having  appeared  to  show  cause  why  sequestration 

•N*\i  an  onlor  for  intimation  in  the  Gazette  of  the  warrant  of  citation, 
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in  common  form,  was  granted  on  the  1st  day  of  August,  being  after  the  expiration  of 
more  than  twenty-one  days  from  the  date  of  citation  of  John  Curror  and  the  factor  loco 
tutoris.  If  no  warrant  for  citing  other  parties  had  been  asked  or  obtained,  and  none 
had  been  cited,  or  had  been  required  to  be  so,  it  is  not  disputed  that  all  would  have 
been  regular,  in  terms  of  the  14th  section  of  the  statute.  And  farther,  forty  days 
elapsed  from  the  date  of  the  deliverance  awarding  sequestration,  without  any  application 
for  a  recal  having  been  presented ;  and  therefore,  in  this  view,  none  can  now  be  com- 
petently made  at  the  instance  of  the  successor  of  the  deceased  (sections  21  and  22  of 
statute),  and  it  is  not  apparent  that^  by  any  such  application  at  the  instance  of  the 
creditors,  the  title  given  to  the  suspender  by  the  respondent  as  trustee  could  be 
prejudiced. 

"  But  in  addition  to  the  citation  of  the  successor  and  his  factor  loco  tutoris,  served 
on  them  personally,  there  was,  as  already  noticed,  a  farther  citation  of  tutors  and 
curators,  if  he  any  had,  edictally,  which  was  given  on  the  11th  Jidy,  while  the  order  for 
intimation  in  the  Gazette  was  granted  on  the  1st  of  August  thereafter,  that  is,  on  the 
twenty-first  day  after  the  11th  July,  the  date  of  this  citation.  It  is  conceived  that  the 
order  thus  obtained  was  irregular,  in  so  far  as  regarded  the  tutors  and  curators  of  the 
pupil  successor,  in  respect  that,  in  terms  of  the  14th  section  of  the  statute,  it  was  only 
competent  to  issue  it  'On  the  expiration  of  twenty-one  days  from  the  date  of  the 
citation  of  the  tutors  and  curators.  But  while  the  respondent  disputes  the  correctness 
of  this  view  of  the  provisions  of  the  statute,  he  farther  maintains,  that  the  applying  for 
a  warrant  to  cite  the  tutors  and  curators,  and  obtaining  it^  and  their  subsequent  edictcJ 
citation,  were  altogether  unnecessary,  and  that,  being  superfluous,  the  regularity  and 
validity  of  the  awani  of  sequestration  cannot  thereby  be  affected,  even  assuming  that  the 
order  for  intimation  was  prematurely  obtained,  if  the  edictal  citation  of  the  tutors  and 
curators  had  been  essential,  and  its  date  had  required  to  be  looked  to  in  issuing  the 
order  for  intimation.  The  Lord  Ordinary  is  disposed  to  hold  this  plea  to  be  well 
founded.  It  appears  to  him,  that,  having  cited  the  successor  and  the  factor  loco  ttUoris 
appointed  by  the  Court,  who  was  in  the  lawful  manage-  [467]  -ment  of  the  successor's 
estate  and  affairs,  any  citation  of  tutors  and  curators  Mras  unnecessary.  The  appointment 
of  a  factor  loco  ttUoris  shows  that  there  were  no  persons  named  or  acting  as  tutors.  It 
is  80  stated  in  the  petition  applying  for  the  appointment  of  a  factor  loco  tviorisy  and  it 
was  only  because  there  were  none  that  a  &u)tor  could  be  appointed,  and  being  appointed, 
he  came  in  their  room  and  place. 

"  In  this  situation  it  is  apprehended,  that  supposing  the  order  for  intimation  in  the 
Gazette  to  have  been  pronounced  prematurely,  as,  virith  reference  to  the  date  of  the 
edictal  citation  of  the  tutors  and  curators,  no  ground  is  thereby  afforded  for  impeaching 
the  validity  of  the  award  of  sequestration,  the  pupil  successor  and  the  factor  loco  tuioris 
alone  requiring  to  be  cited,  and  the  order  for  intimation  as  with  reference  to  the  date  of 
their  citation  being  perfeclJy  regular. 

"  If,  on  the  other  hand,  it  shaU  be  held  that  there  was  irregularity  in  the  proceed- 
ings connected  with  the  citation  of  tutors  and  curators  which  affected  the  validity  of 
the  sequestration,  it  is  thought  that  it  is  not  a  sufficient  answer  that  forty  days  have 
elapsed  from  the  deliverance  awarding  it,  without  any  petition  for  a  recal  having  been 
presented ;  because,  although  John  Curror  was  personally  cited,  and  the  more  extended 
period  for  presenting  a  petition  for  recal  bears  to  be  granted  only  when  the  *  successor 
^  was  edictally  cited,'  it  would  seem  that,  John  Curror  being  a  pupil,  the  present  case 
must  be  considered  as  truly  one  of  edictal  citation,  if  a  citation  jrequired  to  be  given  to 
tutors  and  curators." 

The  Court  refused  the  note  of  suspension,  with  expenses 
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.jiTsmr^  The  lease  should  termixiate,  and  the 

_^  -sr^.itf  rent  obtained  on  reletting  should  be 
-«  r  LtiT  trustee,  or  paid  in  one  sum — shaving 
.-^  1-  be  relet,  and  an  offer  was  made  of  a 
.  -IT*!,  ioother  tenant,  who  offered  only  L.10CL 
iTT-  noMJut  against  the  landlord  and  the  pre- 
-i~_.rf5  were  assoilzied. 

:  Tx  Duke  of  Richmond,  having  executed  a 

iri  .cbers,  for  behoof  of  his  creditors,  it  iras 

■   ZK  Duke's  factor  for  permission  to  "  let  the 

,  to  be  approved  of  by  his  Grace  the 

This  application  was  made  under  the 


-  --r  3»  been  experienced  in  cases  of  bankruptcy 

^r^  frequently  entered  to  possession  of  the  farm, 

•nacc  becomes,  and  is  declared  bankrupt,  or  has 

-s.  ■  r  :f  creditors,  without  having  been  rendered 

.ja«,e.  ud  the  farm  revert  to  the  proprietor  at  the 

«  Tzxh  term  the  tenant  shall  be  obliged  to  remove 

r    dt«r  process   of  law  to  that  effect:     But  in 

/coined,  such  shall  be  accounted  for  annually 

^x'litalent,  as  may  be  agreed  on,  paid  in  one  sum, 


■«     «f 


..  ~.  -^T  addressed  the  following  letter  to  the  Duke's 

-r^  xMiay,  I  beg  to  send  you  prefixed  excerpts  from 

_:r^  ^is.  in  Mortlach.     The  trustees  are  most  anxious 

.^  *.•:  K  there  are  several  good  people  wanting  it,  I  beg 

-  zi.  proper  to  let  it  be  publicly  known  that  a  good 

^•.  ^ooement  of  debts  shown  you  to-day,  you  will  see 

^^  ^r**i  7J  have  as  much  for  the  [635]  lease  as  possible. 

.  ,.  .r  :fae  better;  because,  until  then,  the  trustees  will 

^  v-cnjc  and  crop  on  the  farm.** 


^11  iKvauu    The  fact  of  James  Sim  having  become 

^^^^  .  r  behoof  of  his  creditors,  puts  an  end  to  his  lease  at 

""  ~  jf.  -C  will  be  necessary  to  enter  upon  terms  with  a  new 

.^.-«  ::;«pi.^tion  to  allow  the  creditors  every  fair  advantage 

c«ie«  and  they  may  use  their  own  discretion  as  to  the 

»  .  .-^^ijc  that  the  farm  is  to  be  let.     Keeping  however  in 

^  :t  V  SMS  and  ^^^A^  ^^6  landlord  reserves  to  himself  the 

.^  ^!!^dter  an  offerer  or  not,  whom  he  may  think  fit  to 

J>  sflooki  be  plainly  intimated  when  publicity  is  given  to 

any  day  for  the  purpose,  not  being  in  next  week,  or 


^   *•  =^ 


« % 


••w 


to  be  let  under  the  following  conditions ;  inter  aHa^ 

^^  of  Mortlach,  of  which  there  are  eighteen  years  from 
"**.•:  btf  I<^  ^^^  grassum,  and  offers  will  be  received  for  the 

^"^^v«*  tenant. 

'^  ^^tvv^d  of,  after  inspection  of  the  offers,  must  procure  the 
^  u»:^  -"f  Richmond  or  his  factor,  and  he  shall  be  obliged  to 
^  Kgulations  of  the  estate,  a  copy  of  which  will  be 


.^f  i* 


^^_    of  L.133 ;  and  the  agent  for  the  trustees  addressed 
wia*:  ^•^  ^®  ^*^  received  authority  to  accept  of  Dey  as 

vctt  v^>^  ^^  ^^  '^  ^^^  intention  of  the  Duke  of  Richmond  to 

^   *•*  *^^  %  CO.  owing  to  the  bankruptcy  of  James  Sim,  will  be  vacant  at 

*^  *  'u  -    Al*x»»*^®^  Barclay,  tenant  of  the  neighbouring  farm 


-^.-s*.** 
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'*  His  Grace  considers  it  quite  fair  that  the  creditors  of  the  bankrupt  should  receive 
payment  for  outlays  made  by  him  in  improving  the  farm  since  the  renewal  of  his  lease, 
but  he  objects  to  their  letting  the  farm  for  a  grassum  beyond  the  amount  so  expended. 

"  Mr.  Barclay  is  willing  to  pay  the  creditors  of  James  Sim  the  amount  of  outlay  by 
the  latter  in  improving  the  farm  since  his  renewal,  on  their  producing  vouchers  of  such 
outlay, — or  should  they  prefer  it,  he  will  pay  them  L.100  for  said  improvements." 

The  creditors  wrote,  stating  that  they  were  dissatisfied  with  the  offer  of  Mr.  Barclay, 
and  could  not  agree  to  it,  as  being  L.83  less  than  what  Dey  offered ;  and  they  further 
stated,  that  it  was  neither  prudent  nor  delicate  on  the  part  of  Mr.  Barclay,  who  was 
one  of  Sim's  trustees,  and  bound  to  make  the  most  of  the  bankrupt  estate  for  behoof  of 
creditors,  to  accept  of  the  farm  at  this  sacrifice  to  them.  Ultimately  the  creditors 
brought  the  present  action,  concluding  that  the  Duke  of  Richmond  and  Mr.  Barclay 
were  bound  to  make  payment  to  them  of  the  grassum  offered  by  Dey. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"  ISih  March  1843. — The  Lord  Ordinary,  having  heard  the  counsel  for  the  parties, 
and  considered  the  process,  sustains  the  defences,  assoilzies  the  defenders,  and  decerns  : 
Finds  the  defenders  entitled  to  expenses,  appoints  an  account  thereof  to  be  given  in,  and, 
when  lodged,  remits  the  same  to  the  auditor  to  tax  and  to  report. 

*^Note. — ^The  Lord  Ordinary  thinks  the  case  of  the  pursuer  utterly  groundless. 

"  The  mere  fact  that  the  farm  has  not  yet  been  relet,  is  a  sufficient  answer  to  the 
whole  action.  The  clause  founded  on  by  the  pursuer  gives  the  creditors  the  surplus 
lent^  if  any,  that  may  be  obtained  on  a  new  taek.  It  is  only  on  a  new  tack  that  the 
claim  can  arise.  But  it  is  admitted  that  there  has  been  no  tack ;  and  not  only  so,  but 
that  the  creditors  prevented  it. 

'*  But  suppose  that  there  had  been  a  new  lease,  what  would  be  the  charge  against  the 
landlord!  Merely  that  he  had  let  to  a  tenant  for  a  sort  of  grassum  of  L.100,  when  he 
could  have  got  L.183  from  a  different  tenant.  But  the  Lord  Ordinary  is  dear  that, 
after  the  old  lease  reverted  to  the  landlord  on  the  bankruptcy  of  the  first  tacksman,  the 
landlord's  whole  original  rights  revived,  and  that  he  had  an  absolute  discretion  in  select- 
ing a  new  tenant.  It  may  even  be  doubted  if  he  was  boimd  to  relet  at  all.  His  delectus 
j)enonai  was  not  impaired,  and  he  was  entitled  utterly  to  disregard  an  offered  rise  of 
rent.  There  is  no  allegation  of  malice  or  caprice;  and,  indeed,  any  such  allegation 
would  be  very  odd,  when  stated  against  an  absolute  right  of  taking  or  of  rejecting.  To 
be  sure,  an  interest  in  the  surplus  rent,  ^  if  any,*  was  given  by  the  first  lease  to  the 
creditors  of  that  tenant,  *  if  any.'  But  the  landlord  was  not  bound  to  take  any.  Was 
he  only  exercising  a  trust  for  behoof  of  the  creditors  ? 

"  And  what  has  the  other  tenant,  Barclay,  done  ?  Of  the  case  of  an  action  brought 
against  him  for  misconduct  as  a  trusteey  in  preventing  the  landlord  from  taking  a  rise,  it 
is  needless  to  speak, — because  there  is  no  such  action  here.  This  action  is  rested  against 
him,  on  the  fact  of  his  letting  himself  be  preferred  at  L.100,  to  John  Dey  at  L.183.  To 
which  the  answers  are,  Ist,  That  he  has  not  been  preferred,  for  there  is  no  new  lease. 
2d,  That  if  the  landlord  had  a  right  to  prefer  a  man  with  L.100  to  one  with  L.183, 
Bnclay  was  not  wrong  (the  case  of  abused  trust  left  out  of  view)  In  being  the  successful 
LIDO  man." 

Sim's  trustee  reclaimed.     At  advising. 

Lord  President. — I  have  no  doubt  the  interlocutor  of  the  Lord  Ordinary  is  correct 
guoad  the  landlord,  but  if  the  pursuer  thinks  that  he  has  any  claim  against  the  defender, 
Barclay,  in  his  character  of  trustee,  I  am  not  inclined  to  exclude  him,  though  I  would 
ponder  before  separating  his  case  from  that  of  the  landlord.  Here  the  landlord  was 
willing  to  allow  the  creditors  of  the  tenant  the  benefit  of  any  surplus  that  might  be 
obtained  from  a  new  lease,  but  unquestionably  he  did  not  abandon  his  right,  as  proprietory 
to  make  a  proper  selection  of  the  tenant.  On  the  contrary,  all  his  rights  as  to  delectus 
personce,  &c.,  are  reserved.  The  farm  is  advertised,  and  Dey  makes  an  offer  of  L.183  of 
grassum.  I  am  not  aware-  what  Dey's  previous  employment  was.  It  would  rather 
appear  he  is  not  a  farmer,  for  he  is  described  as  living  in  Huntly.  In  the  circumstances, 
the  landlord  was  perfectly  entitled  to  say  that  he  would  not  have  Dey  for  his  tenant. 
There  is  no  vestige  of  evidence, — no  allegation  even  that  he  does  so  in  order  to  defeat 
any  just  interest  of  the  creditors.  He  says  he  prefers  another  person,  and  that  person  is 
willing  to  give  a  grassum  of  L.100.  In  so  far  as  the  landlord  is  concerned,  the  whol^ 
procedure  seenis  to  be  perfectly  fair, 
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^     _  :l    rbe  ddectus  is  expressly  reserved,  and 

--   2r  >  iw  of  letting  been  left  entirely  to 

_  _  :  j^ning  it  to  the  worst  tenant,  for  the 

-     -f-iT?  ihe  largest  rent.     I  admit,  however, 

-M  .  ^-4(!Ooable  deUetus.     I  could  understand 

•  ^  '«e  round  to  listen ;  but  there  is  nothing 

.  i-t^  2«a  man  who  offers  a  little  more  than 

zj^  T^ifrred  is  already  a  tenant  of  the  Duke, 

.  -uz;«.^s,  at  the  expense  of  the  creditors,  by 

•z^rs  a  curious  kind  of  metaphysics.     If  the 

•    .ri>,  :=ie  effect  must  be  to  raise  the  rent  of  the 

^  .iL'  oal  benefit  to  the  creditors. 

^^  :z:e.  I  cannot  adopt  all  the  views  taken  by 

^  ~2*  stipulation  in  the  articles  under  which 

>.  z^es  a  sacrifice  of  the  right  which  he  might 

-  .  efr  so  for  a  [536]  fair  equivalent.     Had  the 

^  rsb"  any  unfairness,  or  circumstances  inferring 

-  .7  kl-egation  would  have  been  relevant.     There 

-.  w  nelet,  but  I  have  no  doubt  that,  if  instead 

:^-s  :a  his  own  hands,  he  would  be  bound  to 

.   ^-:ors  under  a  mutual  valuation,  or  something 

.  >  luke  the  rule ;  but  if  the  lease  be  profitable 

.  «  — <d  to  give  the  creditors  the  benefit  of  it.     I 

.  i^i-f.  that  the  fact  of  the  farm  being  given  to  a 

.-  iinn,  implies,  of  itself,  that  the  arrangement 

^     1  .void  suppose  a  case  where  the  farm  actually 

<^-«^  of  taking  a  grassum,  gives  the  new  feirm  at 

.   -..ziftnt  to  get  on  with  the  other.     In  that  case  I 

:  .j,jiz  an  unfair  use  of  his  privilege.     But  there  is 

^.:t^  that  the  interlocutor  ought  to  be  sustained. 
.  <£«  just  comes  to  this,  that  because  an  offer  of  a 
r^  S.vjnd  to  take  it.     This  is  clearly  untenable. 


,  ^ 


:  :  Jv  1843.     2nd  Div. — Lord  Ivory. 
■^  iijjers. —  Whigham,  Deas,  Inglis,  Anderson. 
-  ^m  :jk>s  and  Others,  Claimants. 

.  ■«  ^F^xtnt  and  Child — Expenses. — Held   by   the    Lord 
.  ^>»-  rriiiciple  of  Fisher  v.  Dixon  (see  infra),  and  ac- 
^  r^^rts  to  his  legal  rights  in  the  face  of  a  universal 
"  '     ^  fcuUed  to  his  own  proper  share  of  the  fund  of  legitim, 

-  \i'«^  existed  if  no  attempt  had  been  made  to  dispose  of 
"  .'X^r.  ?^^  his  prejudice. 

-  4  iK»int  precisely  similar  to  the  question  decided  in 
-"'^^  *  <t.\  2  D.  1121 ;  6th  July  1841,  3  D.  1181),  and  of  the 

V,V    I;  iras  decided  by  the  Lord  Ordinary  in  accordance 
"        iad  was  acquiesced  in  by  the  parties,  who  brought  the 
"  ^/  .£i  4  question  as  to  expenses. 


L 
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No.  271.     XV.  Jurist  559.     9  March  1843.     House  of  Lords.— -Lord  Murray. 
Jamss  Hbddlb,  Appellant. — Jfr.  Anderson  and  Mr,  White, 
Jambs  Baikib,  Bespondent. — Mr.  Stuart, 

Proof — Oath^  Refereriee  to — InterrogatorieSt  General  and  Special. — In  a  reference  to  path, 
held  {affirming  ihe  jiidgment  of  the  Court  of  Session)  irregular,  after  a  general  question 
and  answer  exhausting  the  subject-matter  of  the  reference,  to  put  special  interro- 
gatories tending  to  impugn  the  general  answer ;  but  if  the  deponent  has  answered 
without  pleading  the  irregularity,  it  is  competent  to  look  at  his  answers,  and  give 
effect  to  them  in  interpreting  the  oath. 

Landlord  and  Tenant — Removing — Proof — Judgment  of  the  Court  of  Session  reversed^ 
which  held,  on  the  construction  of  an  oath  of  reference  by  a  tenant,  that  he  had 
given  verbal  intimation  of  his  intention  to  remove  from  his  farm  without  warning. 

For  a  report  of  this  case,  decided  in  the  Court  of  Session  on  16th  January  1841,  see 
3  D.  370.  [660]  Against  the  judgment  then  pronounced,  Heddle  ap{)ealed,  pleading — 
1.  That  the  cause  was  exhausted  in  the  appellant's  favour  by  his  oath  taken  in  the 
Sheriff  Courts  which  was  negative  of  the  point  referred  to  him  by  the  respondent.  The 
matter  referred  to  the  appellant's  oath  was  '*  the  fact,  that,  prior  to  the  end  of  the  month 
of  March  last^  and  more  than  forty  days  preceding  Whitsunday  next,  he  intimated  to  the 
petitioneT  (respondent)  his  intention  to  quit  the  said  farm  of  Bennibister,  and  promised  to 
remove  therefrom  at  the  term  of  Martinmas  next,  without  any  warning  or  removing,  as 
before  mentioned."  The  matter  thus  referred  was  a  simple  matter  of  fact,  and  the 
appellant  accordingly  deponed  in  tertninigy  *'  that  the  deponent  did  not,  prior  to  the  end 
of  &e  month  of  March  last,  and  more  than  forty  days  preceding  Whitsunday  last, 
intimate  to  the  petitioner  the  deponent's  intention  to  quit  the  farm  of  Rennibister,  and 
did  not  promise  to  remove  therefrom  at  the  term  of  Martinmas  next,  without  any 
renunciation  or  warning."  When  this  answer  was  given  the  reference  was  exhausted. 
The  matter  referred  was  distinctly  negatived.  The  cause  was  virtually  decided.  The 
oath  should  have  stopped  there.  After  this  plain  negative  was  emitted  on  the  general 
interrogatories,  certain  other  special  questions  were  allowed  to  be  put  and  answered, 
wi&  the  view  of  modifying  the  deposition  already  emitted.  This  was  an  incompetent 
proceedings  and  opposed  to  the  principle  of  the  law  of  Scotland  uniformly  cicknowledged  in 
practice,  that  where  a  general  question  has  been  put  on  a  reference,  and  answered,  it  is 
not  competent  to  put  subsequent  special  questions  which  may  involve  the  deponent  in 
perjury.  See  Erskine,  IV.,  2,  7.  Tait,  p.  242.  Aitken,  M.  9422.  Barclay,  M.  9423. 
Bat  supostng  it  competent  to  inquire  further,  there  was  nothing  contradictory  in  the 
subsequent  part  of  the  oath.  The  deponent's  subsequent  explanations  on  oath  were  as 
follows: — "And  being  interrogated,  Whether  deponent  had  any  commiming  with  the 
petitioner  relative  to  removing  from  the  farm  of  Rennibister  ?  Depones,  That  he  had. 
Depones,  That  deponent  did  give  up  the  farm  of  Rennibister  to  the  petitioner  in  the 
b^;inning  of  March  last,  but  the  petitioner  would  not  accept  of  deponent's  renimciation 
of  his  possession  at  the  time ;  he,  the  petitioner,  having  said  to  deponent  that  he  had 
better  think  again  before  giving  up  the  farm,  as  he,  the  petitioner,  would  come  over  the 
deponent  for  the  expense  of  erecting  houses  upon  the  farm  if  the  deponent  left  it. 
Depones,  That  at  that  communing  with  the  petitioner  before  deponed  to,  deponent 
offered  to  sign  a  letter  binding  himself  to  renounce,  without  any  warning  or  summons  of 
removing,  but  which  offer  the  petitioner  would  not  accept  of."  There  was  no  verbal 
renunciation  of  the  lease  here.  Nothing  took  place  on  the  tenant's  part  at  this  interview 
but  an  offer  to  renounce,  plainly  conditional  on  the  landlord's  acceptance.  But  the  land- 
lord did  not  then  accept.  It  was  the  opinion  of  neither  party  at  this  time  that  the 
renunciation  had  been  accepted.  But  unless  the  respondent  can  show  that  the  appellant 
did,  in  point  of  fact,  renounce — ^not  offer  to  renounce,  for  that  is  not  enough — at  this 
interview,  he  has  no  case.  The  appellant's  deposition  as  to  the  second  interview  is  in 
tbese  terms : — "  That  to  the  best  of  the  deponent's  recollection,  about  two  weeks  after 
the  above  communing,  deponent  had  another  interview  with  the  petitioner  relative  to 
renouncing  his  lease,  when  the  petitioner  asked  deponent  to  sign  a  letter  agreeing  to 
remove  from  his  possession  without  a  warning  or  summons  of  removing.  And  being 
interrogated,  What  answer  deponent  gave  to  this  request?  Depones,  That  deponent  does 
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^<^v«?  ze  :xT^y  bat  it  was  an  evasive  answer.     And  being 

--i:  :^-*  il-eirts  if  the  terms  of  his  answer,   which  he  has 

^   — T-:--  aftsure,  were  such  as  might  have  led  the  petitioner 

-.-.:;•  ."'cir-lj  with  his  request?  Depones,  That  deponent 

-     -TT-    F  lis  answer  were  such  as  to  induce  Mr.  Baikie  to 

.  -I  j'  C'-^mply  with  his  request."     If,  at  the  previous 

-   -:  ."  r*rC'^unced  his  possession,  is  it  possible  to  conceive 

;.-  ,    >   ii' :!  ri  should  be  found  requesting  the  tenant  to  sign  a 

•  '7  -^  t^  sign  it  1    The  landlord  evidently  thought  the 

T--..-i ::  :o  be  so ;  and  the  tenant  did  not  wish  to  adhere  to 

T^  fcji-jd  by  the  landlord  to  bind  himself  to  renounce 

*^..  ::i  7'Hnt  of  fact,  did  not  do  so.     The  parties  therefore 

-  ::  '"'^-:  on  precisely  the  same  footing  as  after  the  first, 

. .   ^  L.  :ri  now  was  willing  to  terminate,  and  the  tenant  to 

♦    .  ::  -ch«?r  parts  of  the  oath,  to  prove  from  other  facts  and 

.       .  ft^  *;i*^  tenant  really  contemplated  removing  from  the  farm, 

_  ,  r-rcilar.     See  Stair,  II.,  4,  34,  35.     Gordon  t?.  Bryden, 

n  iif?$e  grounds  the  appellant  submitted — let,  That  the 

.:    :^>  siTour  by  his  first  categorical  answer,  and  that  the 

..••■»  ::• ''cnpeient.     2e/,  That  the  facts  sworn  to  do  not  import 

._  -na^lx  an  offer  to  renounce,  dependent  on  the  landlord's 

.-'  ^1^  rt  did  not  accept.     3(i,  That  it  was  the  understanding 

-^  •  -  Ji  iniiig  that  the  possession  was  to  continue.     4/A,  That 

«..-^'  Tvcounced,  he  was  entitled  to  resile,  and  did  resile  from 

«^.  A.  riiit  the  respondent  having  failed  in  establishing  a  direct 

.  ^  r  >jio.>mpetent  for  him  to  attempt  to  prove  an  intention  to 

^    *•;  :^".rvd  no  right,  either  by  a  new  contract  of  lease,  or  by  tacit 

..    « ^««>^'  'Q  of  the  farm  of  Rennibister  posterior  to  Martinmas 

.   ii**  Court  of  Session  contains  the  following  express  finding 

ic.    T'lT^il  in  the  reference  to  the  appellant's  oath,  and  in  hit 

k..    •-•'  -sis^i^nder,  James  Heddle,  gave  intimation  to  the  charger, 

»^!    '  rtT  liaj-s  before  Whitsunday   1832,  of  his  the  said  James 

:»;'' farm  of  Rennibister."     This  specific  finding  of  the  Court, 

*v  .  *•*:>  -T-iUidied  in  the  judgment,  in  conformity  with  the  directions 

\  liW  sect.  40.     And  this  being  the  case,  that  finding  has  the 

.  -  .  ^  i:.'i  i^  not  subject  to  appeal  to  this  Honourable  House.     It  is 

*^  .  .--.:;^,::i' :i^l  section  of  the  Judicature  Act,  "that  when,  in  causes 

v..  ^  .Hirtc?  of  the  Sheriffs,  or  of  the  Magistrates  of  buighs,  or  other 

^^  ^^  f  ^.c  shall  be  disputed,  and  a  proof  shall  be  allowed  and  taken 

^^    *.*"    a:  vcacuce,  the  Court  of  Session  shall,  in  reviewing  the  judgment 

,    .j,^,j^  distinctly  specify   in  their   interlocutor  the  several   facts 

"  ^  \  »  :h  uiey  find  to  be  established  by  the  proof,  and  express  how  far 

"    ^    ^!^  ^^  the  matter  of  fact  so  found,  or  on  matter  of  law,  and  the 

^^.v  ^.fj  they  mean  to  decide  ;  and  the  judgment  on  the  cause  thus 

*  *"  '  *  ,  ^>foi  u>  api^eal  to  the  House  of  Lords,  in  so  far  only  as  the  same 
*  ^  ""  ,,.  .•<^i  bv  matter  of  law,  but  shall,  in  so  far  as  relates  to  the  facts,  be 
•*    '   ^  r>*  Ar'd  efiVct  of  a  special  verdict  of  a  jury,  finally  and  conclusively 

*  -     *      *  ..^  si^cified  in  the  interlocutor."     The  present  case  clearly  falls 
^     '*'      ,^  .j^ij;  enactment.     The  cause  commenced  in  a  Sheriff  Court.     A 

'  ^    *   J  »ken  »a»  to  the  matter  of  fact  to  which  the  finding  in  question 

^^  ^    ■•-'*  **     ^^^^^j  which  was  adopted  for  establishing  that  fact  was  the  oath 

'    ^  ^ !     *  and  practice  of  Scotland  there  are  three  modes  of  proof  for 

*     *^     V  j^j^ttere  of  fact,  viz.,   writ,  witnesses,  and  oath  of  party;  and 

-»    «""''*"^     ^  whether  it  be  by  the  one  or  other  of  these  modes  a  matter  of 

'  ""*  ''* '  ^.' '  ^^^  statute  declares,   that  when  any  proof  is  allowed  and  taken, 

^. .  •*^*'^*^  '*    .j^jif^tice  of  Scotland,  without  resorting  to  a  trial  by  jury  (which, 

^  ^  « ^i:  >  '^^^^  ^^^  Scotland,  is  not  competent  in  civil  causes  before  inferior 

^  ^    '  ^^  .i**^!  to  be  pronounced  on  the  matter  of  fact  by  the  Court  of  Session, 
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as  a  court  of  review,  should  have  the  same  effect  as  a  special  verdict.  The  object  was 
to  preclude  appeals  to  this  Honourable  House  upon  matters  of  fact ;  and  this  is  done 
in  the  unqualified  terms  above  set  forth,  whatever  may  be  the  mode  of  proof  by  which 
the  disputed  matters  of  fact  might  have  been  so  ascertained.  And,  accordingly,  the 
Court  of  Session,  with  the  view  of  giving  full  effect  to  this  enactmant,  pronounced  the 
explicit  finding  [661]  above  quoted.  It  being  thus  probaiio  prohaia  that  such  intimation 
was  given  at  the  proper  time,  it  follows,  that  one  of  the  essential  requisites  for  creating  tacit 
relocation  is  wanting  in  this  case ;  and  that  the  appellant  was  bound  to  remove  from  the 
fann  of  Bennibister  at  Martinmas  1832.  Even  were  the  finding  in  question  subject  to 
review,  it  would  be  completely  supported  by  the  evidence.  It  has  already  been  seen, 
that  in  the  oath  emitted  by  the  appellant  himself  on  the  respondent's  reference,  he 
expressly  states  that  such  intimation  was  actually  given  by  him  to  the  landlord  early  in 
March  1832.  (1.)  The  tenant  attempts  to  nullify  this,  by  alleging  that  the  landlord  did 
not  accept  of  the  intimation ;  but  that  was  unnecessary.  The  intimation  was  effectual 
without  the  landlord's  consent,  even  if  that  consent  had  been  decidedly  withheld,  which  it 
was  not.  (2.)  The  appellant  next  says,  that  the  first  part  of  his  oath,  which  is  directly 
n^ative,  is  to  be  received,  and  given  effect  to,  without  reference  to  the  subsequent  parts 
which  directly  contradict  it.  The  rule  of  law  never  went  farther  than  this,  that  a  party 
could  not  be  compelled  against  his  will  to  give  such  special  answers  as  might  correct  or 
modify  his  geneial  answer  at  the  outset  of  his  oath.  But  where  he  voluntarily  gives 
explanations,  it  has  always  been  competent  to  consider  these  explanations  in  interpreting 
the  general  statements  in  the  oath  :  Callander  v.  Wallace,  10th  July  1717,  M.  9416; 
Swan,  M.  9418.  And  in  all  cases  where  a  party  has  answered  special  as  weU  as  general 
interrogatories,  it  has  been  held  that  the  whole  deposition  must  be  read  together :  Hunter 
p.  Geddes,  29th  January  1835.  Grub,  3d  March  1835.  Murray,  12th  February  1839. 
The  oath  taken  and  interpreted  as  a  whole,  clearly  proves  the  renunciation  to  have  been 
intimated. 

Lord  Cottenham, — It  is  the  opinion  of  us  all,  that  we  need  not  trouble  the  learned 
counsel  to  reply.  My  Lords,  though  the  opinion  we  have  formed  is  contrary  to  the 
opinion  last  expressed  by  the  Court  below,  we  have  the  satisfaction  of  having  the  opinion, 
and  acting  in  conformity  with  the  opinion  which  the  Court  below  had  previously 
expressed.  According  to  what  I  see  in  the  proceedings,  six  of  the  learned  Judges  have, 
in  various  parts  of  the  proceedings,  intimated  their  opinion  in  favour  of  the  tenant,  and 
five  in  favour  of  the  landlord ;  but  in  fact,  the  question  turns  upon  the  narrowest  possible 
point — ^the  construction  to  be  put  upon  this  deposition.  It  is  admitted  on  all  hands, 
that,  in  order  to  justify  the  act  of  eviction,  and  to  support  the  interlocutor  of  the  Court 
of  Session,  it  must  either  appear  that  the  landlord  gave  an  intimation  to  the  tenant  to 
remove  before  Whitsuntide,  or  that  the  tenant  gave  a  similar  notice  to  his  landlord,  or 
that  they  both  were  agreed  that  the  tenant  should  remove  at  that  time  without  any 
warning.  The  petition  which  preceded  the  adjudication  of  the  Court  to  the  tenant, 
puts  it  entirely  upon  agreement  and  contract.  The  prayer  of  that  petition  is, — "  May  it 
therefore  please  your  Lordship  to  appoint  this  petition  to  be  served  on  the  said  James 
Heddle,  in  order  that  he  may  answer  the  same,  if  he  sees  cause ;  and  thereafter,  upon 
his  admitting,  or  the  petitioner  proving  by  his  oath,  that  he  promised  to  remove  from 
the  said  farm  of  Rennibister  at  Martinmas  next  without  warning,  to  decern  and  ordain 
him  to  remove  from  the  same  accordingly,  at  that  term."  It  is  not  put,  therefore,  on  any 
intimation  either  by  the  landlord  or  by  the  tenant ;  and  yet,  when  we  come  to  look  to 
the  grounds  on  which  the  opinion  of  the  learned  Judges  turned  in  the  Court  of  Session, 
it  does  not  turn  upon  that  point  on  which  the  landlord  puts  his  case,  namely,  an  agree- 
ment that  he  should  quit  his  possession  without  warning ;  but  on  the  supposed  fact  of 
his  having  given  the  landlord  notice  that  he  would  so  leave  possession,  which  requires  no 
consent — which  the  landlord,  if  it  had  been  regularly  given,  could  not  have  resisted — 
which  would  have  been  a  right  exercised  by  the  tenant,  and  not  an  agreement  mutually 
come  to  between  the  parties.  I  presume,  therefore,  that  the  question  was  put  to  the 
tenant  in  the  terms  of  the  petition ;  at  all  events,  that  that  was  the  ground  on  which  he 
rested  it  at  the  time  of  the  petition.  Now,  the  tenant  says,  "  that  he  did  not,  prior  to 
the  end  of  March  last,  and  more  than  forty  days  preceding  Whitsunday  last,  intimate 
to  the  petitioner  deponent's  intention  to  quit  the  farm  of  Bennibister,  and  did  not  pro- 
pose to  remove  therefrom  at  the  term  of  Martinmas  next  without  any  renunciation  or 
warning."     That  is  a  positive  denial  of  the  ground  upon  which  the  landlord  has  put  his 
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plainer  has  been  advised  to  bring  the  matter  in  the  present  form  before  the  Court.  All 
he  desires  is,  that  he  may  get  a  good  and  valid  title ;  and  if  it  be  the  opinion  of  the 
Court,  that,  in  the  circumstances  which  have  been  stated,  it  is  in  the  power  of  the 
trustee  to  give  a  good  title,  this  is  all  he  desires.  But  he  cannot  help  doubting  whether, 
in  regard  to  a  statutory  sale,  where  it  is  essential  that  all  the  conditions  of  the  statute 
should  be  strictly  observed,  it  is  possible  that,  witli  all  the  irregularities  above  detailed, 
any  good  and  unimpeachable  title  can  be  given  to  him. 
The  charger  pleaded — 

1.  The  complainer  has  had  a  valid  and  sufficient  title  to  the  property  tendered  to 
him,  and  there  is  no  room  for  refusing  to  fulfil  his  contract  of  sale,  on  the  ground  of  any 
defective  title  in  the  seller.  2.  The  objection  founded  on  alleged  irregidarities  in 
awarding  the  sequestration  is  jus  tertii  to  the  complainer,  who  is  not  a  creditor  of  the 
bankrupt,  and  who,  as  a  purchaser  under  the  sequestration,  cannot  state  such  an  objec- 
tion. 3.  At  all  events,  there  is  no  good  ground  for  alleging  irregularity  in  awarding  the 
sequestration;  more  especially,  (1.)  the  sequestration  was  properly  applied  for  by  the 
petitioning  creditor,  the  Incorporated  Society  in  Scotland  for  Propagating  Christian 
Knowledge,  and  the  proceedings  connected  with  the  application  were  strictly  regular. 
(2.)  The  statutory  inductee  of  twenty-one  days  had  fully  run  before  the  1st  of  August^ 
the  period  being  properly  reckoned  from  the  citation  of  the  minor  and  his  factor  loco 
tutorts,  and  not  from  the  superfluous  citation  to  tutors  and  curators ;  and  even  though 
reckoned  from  this  last  citation,  having  still  legally  expired  according  to  the  established 
maxim,  dies  inceptus  pro  completo  hcdfeiur,  4.  No  application  for  recal  of  the 
sequestration  having  been  made  within  forty  days,  the  regularity  of  the  sequestration 
is  now  beyond  challenge ;  and  separately,  the  confirmation  of  the  trustee  is,  by  the  Act, 
sec.  49,  declared  final,  and  not  subject  to  review  in  any  court  or  in  any  manner  what- 
ever, and  consequently  his  right  to  grant  the  disposition  is  unchallengeable,  and  cannot 
be  objected  to.  5.  There  is  no  good  groimd  for  objecting  to  the  title  on  the  ground  of 
the  sale  not  having  been  consented  to  by  the  commissioners,  such  consent  having  been 
truly  given, — it  not  being  required  by  the  Act  that  the  commissioners  shall  subscribe  the 
articles  of  roup  (sec.  90),  and  they  being  ready  to  subscribe  the  disposition  alongst  with 
the  trustee.  6.  It  is  jus  tertii  to  the  complainer  to  found  on  any  supposed  defect  in 
duly  recording  the  proceedings  in  the  sequestration,  which  is  only  required  for  the 
information  and  benefit  of  the  creditors,  and  any  defect  in  which  would  not  injure  the 
respondent's  title.  But  besides  this,  the  proceedings  were  in  point  of  fact  duly 
recorded.  7.  The  complainer  is  barred  by  the  articles  of  roup  from  objecting  to  the 
title,  of  which  he  was  thereby  taken  bound  to  have  satisfied  himself  previously.  8. 
Generally,  the  note  of  suspension  is  unfounded  and  unnecessary,  and  ought  to  be  refused 
with  expenses. 

The  Lord  Ordinary  appointed  the  parties  to  print,  in  order  to  report  to  the  Courts 
and  issued  the  following  note  : 

"  As  the  question  at  issue  in  this  note  of  suspension  relates  to  the  validity  of  a  title 
granted  by  the  respondent,  the  trustee  in  the  sequestration  of  the  estate  of  Robert 
Curror,  a  deceased  debtor,  to  the  suspender,  as  purchaser  from  the  respondent,  upon  which 
the  parties  ^vill  in  all  probability  desire  to  have  the  judgment  of  the  Court,  it  has 
appeared  to  tlie  Lord  Ordinary  to  be  expedient  to  report  the  case,  in  order  to  enable  that 
judgment  to  be  the  more  speedily  obtained. 

"  The  objections  to  the  validity  of  the  title  rest  upon  alleged  irregularities  in  the 
proceedings  in  the  awarding  of  the  sequestration,  and  afterwards  in  reference  to  the 
sale  at  which  the  suspender  made  his  purchase. 

"  The  first  objection  is  of  the  former^  and  the  third  of  the  latter  description  ;  and 
both  are  thought  to  be  shown  to  be  untenable  by  the  answers  in  the  note,  and  produc- 
tions therewith.  The  Lord  Ordinary  is  inclined  to  be  of  opinion  that  the  second 
objection  is  also  groundless. 

Under  warrant,  dated  1st  July  1842,  to  cite  John  Curror,  a  pupil,  the  only  son  and 
successor  of  Robert  Curror,  and  his  tutors  and  curators  if  he  any  had,  and  David 
Blelloch,  factor  loco  tuforis  appointed  by  the  Court  to  the  said  John  Curror,  the  said 
John  Curror  and  David  Blellocli  were  personally  cited  on  the  8th  day  of  July,  and  on 
the  11th  day  of  July  the  tutors  and  curators  of  the  said  John  Curror,  if  he  any 
had,  were  edictally  cited.  No  party  having  appeared  to  show  cause  why  sequestration 
should  not  be  awarded,  aji  order  for  intimation  in  the  Gazette  of  the  warrant  of  citation, 
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in  common  form,  was  granted  on  the  1st  day  of  August,  being  after  the  expiration  of 
more  than  twenty-one  days  from  the  date  of  citation  of  John  Curror  and  the  factor  loco 
bdoris.  If  no  warrant  for  citing  other  parties  had  been  asked  or  obtained,  and  none 
had  been  cited,  or  had  been  required  to  be  so,  it  is  not  disputed  that  all  would  have 
been  regular,  in  terms  of  the  14th  section  of  the  statute.  And  farther,  forty  days 
elapsed  from  the  date  of  the  deliverance  awarding  sequestration,  without  any  appHcation 
for  a  recal  having  been  presented ;  and  therefore,  in  this  view,  none  can  now  be  com- 
petently made  at  the  instance  of  the  successor  of  the  deceased  (sections  21  and  22  of 
statute),  and  it  is  not  apparent  that,  by  any  such  application  at  the  instance  of  the 
creditors,  the  title  given  to  the  suspender  by  the  respondent  as  trustee  could  be 
prejudiced. 

"  But  in  addition  to  the  citation  of  the  successor  and  his  factor  loco  tutorisy  served 
on  them  penonaUy^  there  was,  as  already  noticed,  a  farther  citation  of  tutors  and 
curators,  if  he  any  had,  edictally,  which  was  given  on  the  11th  July,  while  the  order  for 
intimation  in  the  Graze tte  was  granted  on  the  1st  of  August  thereafter,  that  is,  on  the 
twenty-first  day  after  the  11th  July,  the  date  of  this  citation.  It  is  conceived  that  the 
Older  thus  obtained  was  irregular,  in  so  far  as  regarded  the  tutors  and  curators  of  the 
pupil  successor,  in  respect  that,  in  terms  of  the  14th  section  of  the  statute,  it  was  only 
competent  to  issue  it  *dn  the  expiration  of  twenty-one  days  from  the  date  of  the 
citation  of  the  tutors  and  curators.  But  while  the  respondent  disputes  the  correctness 
of  this  view  of  the  provisions  of  the  statute,  he  farther  maintains,  that  the  applying  for 
B  warrant  to  cite  the  tutors  and  curators,  and  obtaining  it,  and  their  subsequent  etfictal 
citation,  were  altogether  unnecessary,  and  that,  being  superfluous,  the  regularity  and 
validity  of  the  awa^  of  sequestration  cannot  thereby  be  affected,  even  assuming  that  the 
order  for  intimation  was  prematurely  obtained,  if  the  edictal  citation  of  the  tutors  and 
curators  had  been  essential,  and  its  date  had  required  to  be  looked  to  in  issuing  the 
order  for  intimation.  The  Lord  Ordinary  is  disposed  to  hold  this  plea  to  be  well 
founded.  It  appears  to  him,  that,  having  cited  the  successor  and  the  factor  loco  tutoris 
appointed  by  the  Courts  who  was  in  the  lawful  manage-  [467]  -ment  of  the  successor's 
estate  and  affairs,  any  citation  of  tutors  and  curators  was  unnecessary.  The  appointment 
of  a  factor  loco  tutoris  shows  that  there  were  no  persons  named  or  acting  as  tutors.  It 
is  so  stated  in  the  petition  applying  for  the  appointment  of  a  factor  loco  iuUn'isy  and  it 
was  only  because  Uiere  were  none  that  a  factor  could  be  appointed,  and  being  appointed, 
he  came  in  their  room  and  place. 

'*  In  this  situation  it  is  apprehended,  that  supposing  the  order  for  intimation  in  the 
Gazette  to  have  been  pronounced  prematurely,  as,  with  reference  to  the  date  of  the 
edictal  citation  of  the  tutors  and  curators,  no  ground  is  thereby  afforded  for  impeaching 
the  validity  of  the  award  of  sequestration,  the  pupil  successor  and  the  factor  loco  tutoris 
alone  requiring  to  be  cited,  and  the  order  for  intimation  as  with  reference  to  the  date  of 
their  citation  being  perfectly  regular. 

"  If,  on.  the  ot£er  hand,  it  shall  be  held  that  there  was  irregularity  in  the  proceed- 
ings connected  with  the  citation  of  tutors  and  curators  which  affected  the  validity  of 
the  sequestration,  it  is  thought  that  it  is  not  a  sufficient  answer  that  forty  days  have 
elapsed  from  the  deliverance  awarding  it,  without  any  petition  for  a  recal  having  been 
presented ;  because,  although  John  Curror  was  personally  cited,  and  the  more  extended 
period  for  presenting  a  petition  for  recal  bears  to  be  granted  only  when  the  ^  successor 
^  was  edidaUy  cited,'  it  would  seem  that,  John  Curror  being  a  pupil,  the  present  case 
must  be  considered  as  truly  one  of  edictal  citation,  if  a  citation  required  to  be  given  to 
tutors  and  curators." 

The  Court  refused  the  note  of  suspension,  with  expenses 

1^0.  258.        XV.  Jurist  534.     29  June  1843.     Ist  Div.— Lord  Cockbum. 

Gborgb  Anderson  (Sim's  Trustee),  Pursuer. — Q.  Dundas, 

Alexander  Babclat  and  his  Grace  the  Duke  of  Bighmond  and  Lennox, 

Defenders. — Rutherf\ird,  Mackenzie, 

l/mdhrd  and  Tenant — Leas$ — Pqnkrupt, — A  tenant— under  a  lease  which  stipulated 
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plainer  has  been  advised  to  bring  the  matter  in  the  present  form  before  the  Court.  All 
he  desires  is,  that  he  may  get  a  good  and  valid  title ;  and  if  it  be  the  opinion  of  the 
Court,  that,  in  the  circumstances  which  have  been  stated,  it  is  in  the  power  of  the 
trustee  to  give  a  good  title,  this  is  all  he  desires.  But  he  cannot  help  doubting  whether, 
in  regard  to  a  statutory  sale,  where  it  is  essential  that  all  the  conditions  of  the  statute 
should  be  strictly  observed,  it  is  possible  that,  with  all  the  irregidarities  above  detailed, 
any  good  and  unimpeachable  title  can  be  given  to  him. 
The  charger  pleaderi — 

1.  The  complainer  has  had  a  valid  and  sufficient  title  to  the  property  tendered  to 
him,  and  there  is  no  room  for  refusing  to  fulfil  his  contract  of  sale,  on  the  ground  of  any 
defective  title  in  the  seller.  2.  The  objection  founded  on  alleged  irregularities  in 
awarding  the  sequestration  is  jus  tertii  to  the  complainer,  who  is  not  a  creditor  of  the 
bankrupt,  and  who,  as  a  purchaser  under  the  sequestration,  cannot  state  such  an  objec- 
tion. 3.  At  all  events,  there  is  no  good  ground  for  alleging  irregularity  in  awarding  Uie 
sequestration;  more  especially,  (1.)  the  sequestration  was  properly  applied  for  by  the 
petitioning  creditor,  the  Incorporated  Society  in  Scotland  for  Propagating  Christian 
Knowledge,  and  the  proceedings  connected  with  the  application  were  strictly  regular. 
(2.)  The  statutory  inditcice  of  twenty-one  days  had  fully  run  before  the  1st  of  August^ 
the  period  being  properly  reckoned  from  the  citation  of  the  minor  and  his  factor  loco 
tutoriSy  and  not  from  the  superfluous  citation  to  tutors  and  curators;  and  even  though 
reckoned  from  this  last  citation,  having  still  legally  expired  according  to  the  established 
maxim,  dies  inceptus  pro  completo  hahelur,  4.  No  application  for  recal  of  the 
sequestration  having  been  made  within  forty  days,  the  regularity  of  the  sequestration 
is  now  beyond  challenge ;  and  separately,  the  confirmation  of  the  trustee  is,  by  the  Act, 
sec.  49,  declared  final,  and  not  subject  to  review  in  any  court  or  in  any  manner  what^ 
ever,  and  consequently  his  right  to  grant  the  disposition  is  unchallengeable,  and  cannot 
be  objected  to.  5.  There  is  no  good  gromid  for  objecting  to  the  title  on  the  ground  of 
the  sale  not  having  been  consented  to  by  the  commissioners,  such  consent  having  been 
truly  given, — it  not  being  required  by  the  Act  that  the  commissioners  shall  subscribe  the 
articles  of  roup  (sec.  90),  and  they  being  ready  to  subscribe  the  disposition  alongst  with 
the  trustee.  6.  It  is  jus  tertii  to  the  complainer  to  found  on  any  supposed  defect  in 
duly  recording  the  proceedings  in  the  sequestration,  which  is  only  required  for  the 
information  and  benefit  of  the  creditors,  and  any  defect  in  which  would  not  injure  the 
respondent's  title.  But  besides  this,  the  proceedings  were  in  point  of  fact  duly 
recorded.  7.  The  complainer  is  barred  by  the  articles  of  roup  from  objecting  to  the 
title,  of  which  he  was  thereby  taken  bound  to  have  satisfied  himself  previously.  8. 
Generally,  the  note  of  suspension  is  unfounded  and  unnecessary,  and  ought  to  be  refused 
with  expenses. 

The  Lord  Ordinary  appointed  the  parties  to  print,  in  order  to  report  to  the  Court, 
and  issued  the  following  note : 

"  As  the  question  at  issue  in  this  note  of  suspension  relates  to  the  validity  of  a  title 
granted  by  the  respondent,  the  trustee  in  the  sequestration  of  the  estate  of  Robert 
Curror,  a  deceased  debtor,  to  the  suspender,  as  purchaser  from  the  respondent,  upon  which 
the  parties  will  in  all  probability  desire  to  have  the  judgment  of  the  Court,  it  has 
appeared  to  the  Lord  Ordinary  to  be  expedient  to  report  the  case,  in  order  to  enable  that 
judgment  to  be  the  more  speedily  obtained. 

"The  objections  to  the  validity  of  the  title  rest  upon  alleged  irregularities  in  the 
proceedings  in  the  awarding  of  the  sequestration,  and  afterwards  in  reference  to  the 
sale  at  which  the  suspender  made  his  purchase. 

^^Th^  first  objection  is  of  the  former^  and  the  third  of  the  latter  description  ;  and 
both  are  thought  to  be  shown  to  be  untenable  by  the  answers  in  the  note,  and  produc- 
tions therewith.  The  Lord  Ordinary  is  inclined  to  be  of  opinion  that  the  second 
objection  is  also  groundless. 

Under  warrant,  dated  1st  July  1842,  to  cite  John  Curror,  a  pupil,  the  only  son  and 
successor  of  Robert  Curror,  and  his  tutors  and  curators  if  he  any  had,  and  David 
Blelloch,  factor  loco  tut  oris  appointed  by  the  Court  to  the  said  John  Curror,  the  said 
eJohn  Curror  and  David  Blelloch  were  personally  cited  on  the  8th  day  of  July,  and  on 
the  11th  day  of  July  the  tutors  and  curators  of  the  said  John  Curror,  if  he  any 
had,  were  edictally  cited.  No  party  having  appeared  to  show  cause  why  sequestration 
should  not  be  awarded,  an  order  for  intimation  in  the  Gazette  of  the  warrant  of  citation, 
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in  common  form,  was  granted  on  the  let  day  of  August,  being  after  the  expiration  of 
more  than  twenty-one  days  from  the  date  of  citation  of  John  Curror  and  the  factor  loco 
bdorii.  If  no  warrant  for  citing  other  parties  had  been  asked  or  obtained,  and  none 
had  been  cited,  or  had  been  required  to  be  so,  it  is  not  disputed  that  all  would  have 
been  regular,  in  terms  of  the  14rth  section  of  the  statute.  And  farther,  forty  days 
elapsed  from  the  date  of  the  deliverance  awarding  sequestration,  without  any  application 
for  a  recal  having  been  presented ;  and  therefore,  in  this  view,  none  can  now  be  com- 
petently made  at  the  instance  of  tJie  successor  of  the  deceased  (sections  21  and  22  of 
statute),  and  it  is  not  apparent  that,  by  any  such  application  at  the  instance  of  the 
creditors,  the  title  given  to  the  suspender  by  the  respondent  as  trustee  could  be 
prejudiced. 

"  But  in  addition  to  the  citation  of  the  successor  and  his  factor  loco  iutorUy  served 
on  them  penonally,  there  was,  as  already  noticed,  a  farther  citation  of  tutors  and 
curators,  if  he  any  had,  edictaUy,  which  was  given  on  the  11th  July,  while  the  order  for 
intimation  in  the  Gazette  was  granted  on  the  Ist  of  August  thereafter,  that  is,  on  the 
twenty-first  day  after  the  11th  July,  the  date  of  this  citation.  It  is  conceived  that  the 
order  thus  obtained  was  irregular,  in  so  far  as  regarded  the  tutors  and  curators  of  the 
pupil  successor,  in  respect  that,  in  terms  of  the  14th  section  of  the  statute,  it  was  only 
competent  to  issue  it  *0n  the  expiration  of  twenty-one  days  from  the  date  of  the 
citation  of  the  tutors  and  curators.  But  while  the  respondent  disputes  the  correctness 
of  this  view  of  the  provisions  of  the  statute,  he  farther  maintains,  that  the  applying  for 
a  warrant  to  cite  the  tutors  and  curators,  and  obtaining  it,  and  their  subsequent  e(£ctal 
citation,  were  altogether  unnecessary,  and  that,  being  superfluous,  the  regularity  and 
validity  of  the  award  of  sequestration  cannot  thereby  be  affected,  even  assuming  that  the 
order  for  intimation  was  prematurely  obtained,  if  the  edictal  citation  of  the  tutors  and 
curators  had  been  essential,  and  its  date  had  required  to  be  looked  to  in  issuing  the 
order  for  intimation.  The  Lord  Ordinary  is  disposed  to  hold  this  plea  to  be  well 
founded.  It  appears  to  him,  that,  having  cited  the  successor  and  the  factor  loco  tutorU 
appointed  by  t^e  Courts  who  was  in  the  lawful  manage-  [467]  -ment  of  the  successor's 
estate  and  a£GEurs,  any  citation  of  tutors  and  curators  was  unnecessary.  The  appointment 
of  a  factor  loco  tutoris  shows  that  there  were  no  persons  named  or  acting  as  tutors.  It 
is  so  stated  in  the  petition  applying  for  the  appointment  of  a  factor  loco  tutoris^  and  it 
was  only  because  there  were  none  that  a  factor  could  be  appointed,  and  being  appointed, 
he  came  in  their  room  and  place. 

"  In  this  situation  it  is  apprehended,  that  supposing  the  order  for  intimation  in  the 
Gazette  to  have  been  pronounced  prematurely,  as,  with  reference  to  the  date  of  the 
edictal  citation  of  the  tutors  and  curators,  no  ground  is  thereby  afforded  for  impeaching 
the  validity  of  the  award  of  sequestration,  the  pupil  successor  and  the  factor  loco  tutoris 
alone  requiring  to  be  cited,  and  the  order  for  intimation  as  with  reference  to  the  date  of 
their  citation  being  perfectly  regular. 

"  If,  on  the  other  hand,  it  shall  be  held  that  there  was  irregularity  in  the  proceed- 
ings connected  with  the  citation  of  tutors  and  curators  which  affected  the  validity  of 
the  sequestration,  it  is  thought  that  it  is  not  a  suf&cient  answer  that  forty  days  have 
elapsed  from  the  deliverance  awarding  it,  without  any  petition  for  a  recal  having  been 
presented ;  because,  although  John  Curror  was  personally  cited,  and  the  more  extended 
period  for  presenting  a  petition  for  recal  bears  to  be  granted  only  when  the  *  successor 
^  was  edietaily  cited,'  it  would  seem  that)  John  Curror  being  a  pupil,  the  present  case 
must  be  considered  as  truly  one  of  edictal  citation,  if  a  citation  required  to  be  given  to 
tutors  and  curators." 

The  Court  refused  the  note  of  suspension,  with  expenses 
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plainer  has  been  advised  to  bring  the  matter  in  the  present  form  before  the  Ciourt.  All 
he  desires  is,  that  he  may  get  a  good  and  valid  title ;  and  if  it  be  the  opinion  of  the 
Court,  that,  in  the  circumstances  which  have  been  stated,  it  is  in  the  power  of  the 
trustee  to  give  a  good  title,  this  is  all  he  desires.  But  he  cannot  help  doubting  whether, 
in  regard  to  a  statutory  sale,  where  it  is  essential  that  all  the  conditions  of  the  statute 
should  be  strictly  observed,  it  is  possible  that,  with  all  the  irregularities  above  detailed, 
any  good  and  im impeachable  title  can  be  given  to  him. 
The  charger  pleadetl — 

1.  The  complainer  has  had  a  valid  and  sufficient  title  to  the  property  tendered  to 
him,  and  there  is  no  room  for  refusing  to  fulfil  his  contract  of  sale,  on  the  ground  of  any 
defective  title  in  the  seller.  2.  The  objection  founded  on  aUeged  irregularities  in 
awarding  the  sequestration  is  jus  tertii  to  the  complainer,  who  is  not  a  creditor  of  the 
bankrupt,  and  who,  as  a  purchaser  under  the  sequestration,  cannot  state  such  an  objec- 
tion. 3.  At  all  events,  there  is  no  good  ground  for  alleging  irregularity  in  awarding  the 
sequestration;  more  especially,  (1.)  the  sequestration  was  properly  applied  for  by  the 
petitioning  creditor,  the  Incorporated  Society  in  Scotland  for  Propagating  Christian 
Knowledge,  and  the  proceedings  connected  with  the  application  were  strictly  regular. 
(2.)  The  statutory  inductee  of  twenty-one  days  had  fully  rim  before  the  1st  of  August^ 
the  period  being  properly  reckoned  from  the  citation  of  the  minor  and  his  factor  loco 
tutoriSy  and  not  from  the  superfluous  citation  to  tutors  and  curators ;  and  even  though 
reckoned  from  this  last  citation,  having  still  legally  expired  according  to  the  established 
maxim,  dies  inceptus  pro  completo  hahetur,  4.  No  application  for  recal  of  the 
sequestration  having  been  made  within  forty  days,  the  regularity  of  the  sequestration 
is  now  beyond  challenge ;  and  separately,  the  confirmation  of  the  trustee  is,  by  the  Act, 
sec.  49,  declared  final,  and  not  subject  to  review  in  any  court  or  in  any  manner  what- 
ever, and  consequently  his  right  to  grant  the  disposition  is  unchallengeable,  and  cannot 
be  objected  to.  5.  There  is  no  good  ground  for  objecting  to  the  title  on  the  ground  of 
the  sale  not  having  been  consented  to  by  the  commissioners,  such  consent  having  been 
truly  given, — it  not  bemg  reqtdred  by  the  Act  that  the  commissioners  shall  subscribe  the 
articles  of  roup  (sec.  90),  and  they  being  ready  to  subscribe  the  disposition  alongst  with 
the  trustee.  6.  It  is  jus  tertii  to  the  complainer  to  found  on  any  supposed  defect  in 
duly  recording  the  proceedings  in  the  sequestration,  which  is  only  required  for  the 
information  and  benefit  of  the  creditors,  and  any  defect  in  which  would  not  injure  the 
respondent's  title.  But  besides  this,  the  proceedings  were  in  point  of  fact  duly 
recorded.  7.  The  complainer  is  barred  by  the  articles  of  roup  from  objecting  to  the 
title,  of  which  he  was  thereby  taken  bound  to  have  satisfied  himself  previously.  8. 
Generally,  the  note  of  suspension  is  unfounded  and  unnecessary,  and  ought  to  be  refused 
with  expenses. 

The  Lord  Ordinary  appointed  the  parties  to  print,  in  order  to  report  to  the  Court> 
and  issued  the  following  note  : 

"  As  the  question  at  issue  in  this  note  of  suspension  relates  to  the  validity  of  a  title 
granted  by  the  respondent,  the  trustee  in  the  sequestration  of  the  estate  of  Robert 
Curror,  a  deceased  debtor,  to  the  suspender,  as  purchaser  from  the  respondent,  upon  which 
the  parties  will  in  all  probability  desire  to  have  the  judgment  of  the  Court,  it  has 
appeared  to  the  Lord  Ordinary  to  be  expedient  to  report  the  case,  in  order  to  enable  that 
judgment  to  be  the  more  speedily  obtained. 

"  The  objections  to  the  validity  of  the  title  rest  upon  alleged  irregularities  in  the 
proceedings  in  the  awarding  of  the  sequestration,  and  afterwards  in  reference  to  the 
sale  at  which  the  suspender  made  his  purchase. 

"The^rs^  objection  is  of  the  former,  and  the  third  of  the  latter  description  ;  and 
both  are  thought  to  be  shown  to  be  untenable  by  the  answers  in  the  note,  and  produc- 
tions therewith.  The  Lord  Ordinary  is  inclined  to  be  of  opinion  that  the  second 
objection  is  also  groundless. 

Under  warrant,  dated  1st  July  1842,  to  cite  John  Curror,  a  pupil,  the  only  son  and 
successor  of  Robert  Curror,  and  his  tutors  and  curators  if  he  any  had,  and  David 
Blelloch,  factor  loco  tutoris  appointed  by  the  Court  to  the  said  John  Curror,  the  said 
John  Curror  and  David  Blelloch  were  personally  cited  on  the  8th  day  of  July,  and  on 
the  11th  day  of  July  the  tutors  and  curators  of  the  said  John  Curror,  if  he  any 
had,  were  edictally  cited.  No  party  having  appeared  to  show  cause  why  sequestration 
should  not  be  awarded,  an  order  for  intimation  in  the  Gazette  of  the  warrant  of  citation, 
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in  common  fonn,  was  granted  on  the  1st  day  of  August,  being  after  the  expiration  of 
more  than  twenty-one  days  from  the  date  of  citation  of  John  Curror  and  the  factor  loco 
fuioris.  If  no  warrant  for  citing  other  parties  had  been  asked  or  obtained,  and  none 
had  been  cited,  or  had  been  required  to  be  so,  it  is  not  disputed  that  all  would  have 
been  regular,  in  terms  of  the  14rth  section  of  the  statute.  And  farther,  forty  days 
elapsed  from  the  date  of  the  deliverance  awarding  sequestration,  without  any  application 
for  a  recal  having  been  presented ;  and  therefore,  in  this  view,  none  can  now  be  com- 
petently made  at  the  instance  of  the  successor  of  the  deceased  (sections  21  and  22  of 
statute),  and  it  is  not  apparent  that,  by  any  such  application  at  the  instance  of  the 
creditors,  the  title  given  to  the  suspender  by  the  respondent  as  trustee  could  be 
prejudiced. 

"  But  in  addition  to  the  citation  of  the  successor  and  his  factor  loco  tutoris^  served 
on  them  personally^  there  was,  as  already  noticed,  a  farther  citation  of  tutors  and 
curators,  ii  he  any  had,  edictaUy,  which  was  given  on  the  11th  July,  while  the  order  for 
intimation  in  the  Grazette  was  granted  on  the  Ist  of  August  thereafter,  that  is,  on  the 
twenty-first  day  after  the  11th  July,  the  date  of  this  citation.  It  is  conceived  that  the 
order  thus  obtained  was  irregular,  in  so  far  as  regarded  the  tutors  and  curators  of  the 
pupil  successor,  in  respect  that,  in  terms  of  the  14th  section  of  the  statute,  it  was  only 
competent  to  issue  it  'dn  the  expiration  of  twenty-one  days  from  the  date  of  the 
citation  of  the  tutors  and  curators.  But  while  the  respondent  disputes  the  correctness 
of  this  view  of  the  provisions  of  the  statute,  he  farther  maintains,  that  the  applying  for 
a  warrant  to  cite  the  tutors  and  curators,  and  obtaining  it,  and  their  subsequent  edictal 
citation,  were  altogether  unnecessary,  and  that,  being  superfluous,  the  regularity  and 
validity  of  the  award  of  sequestration  cannot  thereby  be  affected,  even  assuming  that  the 
order  for  intimation  was  prematurely  obtained,  if  the  edictal  citation  of  the  tutors  and 
curators  had  been  essential,  and  its  date  had  required  to  be  looked  to  in  issuing  the 
order  for  intimation.  The  Lord  Ordinary  is  disposed  to  hold  this  plea  to  be  well 
founded.  It  appears  to  him,  that,  having  cited  the  successor  and  the  factor  loco  ttUoris 
appointed  by  Uie  Court,  who  was  in  the  lawful  manage-  [467]  -ment  of  the  successor's 
estate  and  adairs,  any  citation  of  tutors  and  curators  was  unnecessary.  The  appointment 
of  a  factor  loco  iutoris  shows  that  there  were  no  persons  named  or  acting  as  tutors.  It 
is  so  stated  in  the  petition  applying  for  the  appointment  of  a  factor  loco  tutaris^  and  it 
was  only  because  tiiere  were  none  that  a  factor  could  be  appointed,  and  being  appointed, 
he  came  in  their  room  and  place. 

"  In  this  situation  it  is  apprehended,  that  supposing  the  order  for  intimation  in  the 
Gazette  to  have  been  pronounced  prematurely,  as,  with  reference  to  the  date  of  the 
edictal  citation  of  the  tutors  and  curators,  no  ground  is  thereby  afforded  for  impeaching 
the  validity  of  the  award  of  sequestration,  the  pupil  successor  and  the  factor  loco  tttioris 
alone  requiring  to  be  cited,  and  the  order  for  intimation  as  with  reference  to  the  date  of 
their  citation  being  perfectly  regular. 

"  If,  on  the  other  hand,  it  shall  be  held  that  there  was  irregularity  in  the  proceed- 
ings connected  with  the  citation  of  tutors  and  curators  which  affected  the  validity  of 
the  sequestration,  it  is  thought  that  it  is  not  a  suf&cient  answer  that  forty  days  have 
elapsed  from  the  deliverance  awarding  it,  without  any  petition  for  a  recal  having  been 
presented ;  because,  although  John  Curror  was  personally  cited,  and  the  more  extended 
period  for  presenting  a  petition  for  recal  bears  to  be  granted  only  when  the  *  successor 
^  was  edictally  cited,'  it  would  seem  that,  John  Curror  being  a  pupil,  the  present  case 
must  be  considered  as  truly  one  of  edictal  citation,  if  a  citation  required  to  be  given  to 
tutors  and  curators." 

The  Court  refused  the  note  of  suspension,  with  expenses 
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that,  in  the  event  of  the  tenant's  bankruptcy,  the  lease  should  terminate,  and  Uie 
farm  revert  to  the  landlord,  but  that  any  surplus  rent  obtained  on  reletting  should  be 
accounted  for  annually  to  the  creditors  or  their  trustee,  or  paid  in  one  sum — Shaving 
.  become  bankrupt,  the  farm  was  advertised  to  be  relet,  and  an  offer  was  made  of  a 
grassum  of  L.183,  but  the  landlord  preferred  another  tenant,  who  offered  only  L.100. 
In  an  action  by  the  trustee  of  the  bankrupt  tenant  against  the  landlord  and  the  pre- 
ferred tenant  for  the  larger  sum,  the  defenders  were  assoilzied. 

James  Sim,  a  tenant  on  the  estates  of  the  Duke  of  Richmond,  having  executed  a 
trust-deed  in  favour  of  Alexander  Barclay  and  others,  for  behoof  of  his  creditors,  it  was 
resolved  that  the  trustees  should  apply  to  the  Duke's  factor  for  permission  to  **  let  the 
remainder  of  Sim's  lease  to  a  person  for  a  grassum,  to  be  approved  of  by  his  Grace  the 
Duke  of  Richmond  or  his  man  of  business."  This  application  was  made  under  the 
following  clause  in  the  lease : 

"And  whereas  much  inconvenience  has  been  experienced  in  cases  of  bankruptcy 
from  the  interference  of  creditors  who  have  frequently  entered  to  possession  of  the  farm, 
it  is  expressly  stipulated,  that  when  a  tenant  becomes,  and  is  declared  bankrupt,  or  has 
conveyed  his  effects  in  trust  for  behoof  of  creditors,  without  having  been  rendered 
legally  bankrupt,  his  lease  shall  terminate,  and  the  farm  revert  to  the  proprietor  at  the 
first  term  of  Whitsunday  thereafter,  at  which  term  the  tenant  shall  be  obliged  to  remove 
therefrom,  without  any  declarator  or  other  process  of  law  to  that  effect:  But  in 
reletting  the  farm,  if  any  surplus  rent  be  obtained,  such  shall  be  accounted  for  annually 
to  the  creditors,  or  their  trustee,  or  an  equivalent,  as  may  be  agreed  on,  paid  in  one  sum, 
for  the  years  unexpired  of  the  lease." 

The  agent  of  the  trustees  accordingly  addressed  the  following  letter  to  the  Duke's 
factor : 

"  With  reference  to  our  communing  to-day,  I  beg  to  send  you  prefixed  excerpts  from 
the  minutes  of  the  creditors  of  James  Sim,  in  Mortlach.  The  trustees  are  most  anxious 
to  receive  the  benefit  of  the  lease,  and  as  there  are  several  good  people  wanting  it,  I  beg 
you  will  take  such  steps  as  you  think  proper  to  let  it  be  publicly  known  that  a  good 
tenant  will  be  accepted,  as  from  the  statement  of  debts  shown  you  to-day,  you  will  see 
that  the  creditors  stand  in  great  need  to  have  as  much  for  the  [636]  lease  as  possible. 
The  sooner  you  can  bring  this  about  the  better ;  because,  until  then,  the  trustees  will 
defer  doing  anything  with  the  stocking  and  crop  on  the  farm." 

Mr.  M*Pherson,  the  factor,  replied : 

"I  refer  to  your  favour  of  7th  instant.  The  fact  of  James  Sim  having  become 
bankrupt)  or  granted  a  trust-deed  for  behoof  of  his  creditors,  puts  an  end  to  his  lease  at 
the  term  of  Whitsunday  next,  and  it  will  be  necessary  to  enter  upon  terms  with  a  new 
tenant  for  it.  There  will  be  every  disposition  to  allow  the  creditors  every  fair  advantage 
which  can  be  obtained  by  that  lease,  and  they  may  use  their  own  discretion  as  to  the 
mode  in  which  they  will  make  it  public  that  the  farm  is  to  be  let.  Keeping  however  in 
view,  that  offers  must  be  given  in  to  me,  and  that  the  landlord  reserves  to  himself  the 
right  of  preferring  any  tenant,  whether  an  offerer  or  not,  whom  he  may  think  fit  to 
select.  To  prevent  mistake,  this  should  be  plainly  intimated  when  publicity  is  given  to 
the  let  of  the  farm.  You  can  name  any  day  for  the  purpose,  not  being  in  next  week,  or 
the  following,  if  you  can  avoid  it." 

Thereafter  the  farm  was  advertised  to  be  let  under  the  following  conditions;  inter  alia, 

"  Ifftf  The  said  tack  and  lands  of  Mortlach,  of  which  there  are  eighteen  years  from 
Whitsunday  next  to  run,  will  be  let  for  a  grassum,  and  offers  will  be  received  for  the 
same  from  those  intending  to  become  tenant. 

"  2dj  The  person  to  be  approved  of,  after  inspection  of  the  offers,  must  procure  the 
consent  of  his  Grace  the  Duke  of  Richmond  or  his  factor,  and  he  shaU  be  obliged  to 
obtemper  the  general  rules  and  regulations  of  the  estate,  a  copy  of  which  will  be 
delivered  to  him." 

John  Dey  made  offer  of  a  grassum  of  L.183 ;  and  the  agent  for  the  trustees  addressed 
a  letter  to  Mr.  MTherson,  hoping  that  he  had  received  authority  to  accept  of  Dey  as 
tenant.     Mr.  MTherson  replied : 

"  I  now  beg  leave  to  inform  you,  that  it  is  the  intention  of  the  Duke  of  Richmond  to 
let  the  farm  of  Mortlach,  which^  owing  to  the  bankruptcy  of  James  Sim,  will  be  vacant  at 
Whitsunday  ensuing,  to  Mr.  Alexander  Barclay,  tenant  of  the  neighbouring  farm 
of  BinhalL 
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"  His  Grace  considers  it  quite  fair  that  the  creditors  of  the  hankrupt  should  receive 
payment  for  outlays  made  by  him  in  improving  the  farm  since  the  renewal  of  his  lease, 
but  he  objects  to  their  letting  the  farm  for  a  grassum  beyond  the  amount  so  expended. 

"  Mr.  Barclay  is  willing  to  pay  the  creditors  of  James  Sim  the  amount  of  outlay  by 
the  latter  in  improving  the  farm  since  his  renewal,  on  their  producing  vouchers  of  such 
outlay, — or  should  they  prefer  it,  he  will  pay  them  L.100  for  said  improvements." 

The  creditors  wrote,  stating  that  they  were  dissatisfied  with  the  offer  of  Mr.  Barclay, 
and  could  not  agree  to  it,  as  being  L.8d  less  than  what  Dey  offered ;  and  they  further 
stated,  that  it  was  neither  prudent  nor  delicate  on  the  part  of  Mr.  Barclay,  who  was 
one  of  Sim's  trustees,  and  boimd  to  make  the  most  of  the  bankrupt  estate  for  behoof  of 
creditors,  to  accept  of  the  farm  at  this  sacrifice  to  them.  Ultimately  the  creditors 
brought  the  present  action,  concluding  that  the  Duke  of  Richmond  and  Mr.  Barclay 
were  bound  to  make  payment  to  them  of  the  grassum  offered  by  Dey. 
The  Lord  Ordinary  pronounced  the  following  interlocutor : 

**\Sih  March  1843. — The  Lord  Ordinary,  having  heard  the  counsel  for  the  parties, 
and  considered  the  process,  sustains  the  defences,  assoilzies  the  defenders,  and  decerns  : 
Finds  the  defenders  entitled  to  expenses,  appoints  an  account  thereof  to  be  given  in,  and, 
when  lodged,  remits  the  same  to  the  auditor  to  tax  and  to  report. 

"  Note, — ^The  Lord  Ordinary  thinks  the  case  of  the  pursuer  utterly  groundless. 
"The  mere  fact  that  the  farm  has  not  yet  been  relet,  is  a  sufficient  answer  to  the 
whole  action.  The  clause  founded  on  by  the  pursuer  gives  the  creditors  the  surplus 
lent,  if  any,  that  may  be  obtained  on  a  new  tack.  It  is  only  on  a  new  tack  that  the 
claim  can  arise.  But  it  is  admitted  that  there  has  been  no  tack ;  and  not  only  so,  but 
that  the  creditors  prevented  it. 

"But  suppose  that  there  had  been  a  new  lease,  what  would  be  the  charge  against  the 
landlord?  Merely  that  he  had  let  to  a  tenant  for  a  sort  of  grassum  of  L.100,  when  he 
oould  have  got  L.183  from  a  different  tenant.  But  the  Lord  Ordinary  is  clear  that, 
after  the  old  lease  reverted  to  the  landlord  on  the  bankruptcy  of  the  first  tacksman,  the 
landlord's  whole  original  rights  revived,  and  that  he  had  an  absolute  discretion  in  select- 
ing a  new  tenant  It  may  even  be  doubted  if  he  was  boimd  to  relet  at  all.  His  delectus 
pertofUB  was  not  impaired,  and  he  was  entitled  utterly  to  disregard  an  offered  rise  of 
rent.  There  is  no  allegation  of  malice  or  caprice;  and,  indeed,  any  such  allegation 
would  be  very  odd,  when  stated  against  an  absolute  right  of  taking  or  of  rejecting.  To 
be  sure,  an  interest  in  the  surplus  rent,  *  if  any,'  was  given  by  the  first  lease  to  the 
creditors  of  that  tenant,  '  if  any.'  But  the  landlord  was  not  bound  to  take  any.  Was 
he  only  exercising  a  trust  for  behoof  of  the  creditors  ? 

"  And  what  has  the  other  tenant,  Barclay,  done  ?  Of  the  case  of  an  action  brought 
against  him  for  misconduet  as  a  trustee,  in  preventing  the  landlord  from  taking  a  rise,  it 
IB  needless  to  speak, — ^because  there  is  no  such  action  here.  This  action  is  rested  against 
him,  on  the  fact  of  his  letting  himself  be  preferred  at  L.100,  to  John  Dey  at  L.183.  To 
which  the  answers  are,  1st,  That  he  has  not  been  preferred,  for  there  is  no  new  lease. 
2(f,  That  if  the  landlord  had  a  right  to  prefer  a  man  with  L.100  to  one  with  L.183, 
Barclay  was  not  wrong  (the  case  of  abused  trust  left  out  of  view)  in  being  the  successful 
LlOO  man." 

Sim's  trustee  reclaimed.     At  advising. 

Lord  President, — I  have  no  doubt  the  interlocutor  of  the  Lord  Ordinary  is  correct 
guoad  the  landlord,  but  if  the  pursuer  thinks  that  he  has  any  claim  against  the  defender, 
Barclay,  in  his  character  of  trustee,  I  am  not  inclined  to  exclude  him,  though  I  would 
ponder  before  separating  his  case  from  that  of  the  landlord.  Here  the  landlord  was 
willing  to  allow  the  creditors  of  the  tenant  the  benefit  of  any  surplus  that  might  be 
obtained  from  a  new  lease,  but  unquestionably  he  did  not  abandon  his  right,  as  proprietor, 
to  make  a  proper  selection  of  the  tenant.  On  the  contrary,  all  his  rights  as  to  delectus 
persoruB,  &c.,  are  reserved.  The  farm  is  advertised,  and  Dey  makes  an  offer  of  L.183  of 
grassum.  I  am  not  aware  what  Dey's  previous  employment  was.  It  would  rather 
appear  he  is  not  a  farmer,  for  he  is  described  as  living  in  Huntly.  In  the  circumstances, 
the  landlord  was  perfectly  entitled  to  say  that  he  would  not  have  Dey  for  his  tenant. 
There  is  no  vestige  of  evidence, — ^no  allegation  even  that  he  does  so  in  order  to  defeat 
any  just  interest  of  the  creditors.  He  says  he  prefers  another  person,  and  that  person  is 
willing  to  give  a  grassum  of  L.100.  In  so  far  as  the  landlord  is  concerned,  the  whol^ 
procedure  seems  to  be  perfectly  fair. 
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Loi'd  Mackenzie, — I  am  of  the  same  opinion.  The  ddecius  is  expressly  reserred,  and 
it  were  strange  if  it  were  otherwise.  Had  the  power  of  letting  heen  left  enfciiely  to 
creditors,  it  would  almost  have  been  equivalent  to  letting  it  to  the  worst  tenant,  for  the 
worst  tenant  is  almost  always  the  person  who  offers  the  largest  rent.  I  admits  however, 
that  the  landlord  was  bound  to  let  fairly  with  a  reasonable  deleetus.  I  could  \mderstaiid 
an  allegation  of  unfairness  to  which  we  would  be  bound  to  listen ;  but  there  is  nothing 
of  the  kind  here.  All  that  is  said  is,  that  there  is  a  man  who  offers  a  little  more  than 
the  man  whom  the  Duke  prefers.  The  man  preferred  is  already  a  tenant  of  the  Duke, 
and  it  is  said  that  the  Duke  gets  an  advantage,  at  the  expense  of  the  creditors,  by 
uniting  the  two  farms  into  one.  This  is  rather  a  curious  kind  of  metaphysica.  If  the 
Duke  gets  an  advantage  by  uniting  the  farms,  the  effect  must  be  to  raise  the  rent  of  the 
farm  which  was  to  be  let,  and  so  give  an  additional  benefit  to  the  creditors. 

Liord  Jeffrey. — I  agree.  At  the  same  time,  I  cannot  adopt  all  the  views  taken  by 
the  Lord  Ordinary  in  his  note.  I  hold  that  the  stipulation  in  the  articles  under  which 
the  Duke's  estates  are  let  is  onerous.  He  makes  a  sacrifice  of  the  right  which  he  might 
have  insisted  in,  and  I  must  hold  that  he  does  so  for  a  [536]  fair  equivalent.  Had  the 
creditors  been  able  to  allege  that  there  was  any  unfairness,  or  circumstances  inferring 
unfairness,  in  the  landlord's  procedure,  the  allegation  would  have  been  relevant  There 
was  no  express  obligation  on  the  landlord  to  relet,  but  I  have  no  doubt  that,  if  instead 
of  reletting,  he  chose  to  keep  the  farm  in  his  own  hands,  he  would  be  bound  to 
communicate  the  benefit,  if  any,  to  the  creditors  under  a  mutual  valuation,  or  something 
of  the  kind.  I  don't  think  the  outlays  make  the  rule ;  but  if  the  lease  be  profitable 
without  outlay,  I  think  the  landlord  is  bound  to  give  the  creditors  the  benefit  of  it  I 
can  scarcely  presume,  with  Lord  Mackenzie,  that  the  fact  of  the  farm  being  given  to  a 
previous  tenant  to  hold  with  his  other  farm,  implies,  of  itself,  that  the  arrangement 
could  not  be  unfair  for  the  creditors.  I  could  suppose  a  case  where  the  farm  actually 
let  was  too  dear,  and  the  landlord,  instead  of  taking  a  grassum,  gives  the  new  farm  at 
the  old  rent,  in  order  to  enable  the  tenant  to  get  on  with  the  other.  Li  that  case  I 
would  hold  that  the  landlord  was  making  an  unfair  use  of  his  privilege.  But  there  is 
no  allegation  of  the  kind  here,  and  I  agree  that  the  interlocutor  ought  to  be  sustained. 

Zjord  FtUlerton, — ^The  pursuer's  case  just  comes  to  this,  that  because  an  offer  of  a 
larger  rent  was  made,  the  landlord  was  bound  to  take  it.     This  is  clearly  untenable. 

The  Court  adhered. 


No.  265.  XV.  Jurist  549.     1  July  1843.     2nd  Div.— Lord  Ivory. 

Wilson's  Trustees,  Baisers. —  Whigham,  DeaSy  Inglis,  Anderson. 
Egbert  Wilson  and  Others,  Claimants. 

Testament — Succession — Legitim — Parent  and  Child — Expenses. — Held  by  the  Lord 
Ordinary,  in  accordance  with  the  principle  of  Fisher  v.  Dixon  (see  infra)^  and  ac- 
quiesced in,  that  where  a  bairn  resorts  to  his  legal  rights  in  the  face  of  a  imiverBal 
settlement  by  the  father,  he  is  entitled  to  his  own  proper  share  of  the  fund  of  legitim, 
as  that  share  would  naturally  have  existed  if  no  attempt  had  been  made  to  dispose  of 
the  universitas  of  the  succession  to  his  prejudice. 

This  case  involved,  inter  alia,  a  point  precisely  similar  to  the  question  decided  in 

^Fisher  v.  Dixon  (16th  June  1840,  2  D.  1121 ;  6th  July  1841,  3  D.  1181),  and  of  the 

nature  indicated  in  the  rubric.     It  was  decided  by  the  Lord  Ordinary  in  accordance 

with  the  principle  of  that  case,  and  was  acquiesced  in  by  the  parties,  who  brought  the 

judgment  under  review  merely  on  a  question  as  to  expenses. 


Z7.JvriaklM.  HBDDLfi  V.   BAIKIB.  397 

No.  271.     XV.  Jurist  559.     9  March  1843.     House  of  Lords.— Lord  Murray. 
Jakks  Hsddlb,  Appellant. — Jfr.  Anderson  and  Mr,  White, 
Jambs  Baikib,  Bespondent. — Mr,  Stuart. 

Proof — Oaihy  Refererice  to — Interrogatories,  General  and  Special, — Li  a  reference  to  path, 
held  {affirming  the  jvdgment  of  the  Court  of  Session)  irregular,  after  a  general  question 
and  answer  exhausting  the  subject-matter  of  the  reference,  to  put  special  interro- 
gatories tending  to  impugn  the  general  answer ;  but  if  the  deponent  has  answered 
without  pleading  the  irregularity,  it  is  competent  to  look  at  his  answers,  and  give 
effect  to  them  in  interpreting  the  oath. 

landlord  and  Tenant — Removing — Proof, — Judgment  of  the  Court  of  Session  reversed, 
which  held,  on  the  construction  of  an  oath  of  reference  by  a  tenant,  that  he  had 
given  verbal  intimation  of  his  intention  to  remove  from  his  farm  without  warning. 

For  a  report  of  this  case,  decided  in  the  Court  of  Session  on  16  th  January  1841,  see 
3  D.  370.  £660]  Against  the  judgment  then  pronounced,  Heddle  appealed,  pleading — 
1.  That  the  cause  was  exhausted  in  the  appellant's  favour  by  his  oath  taken  in  the 
Sheriff  Court,  which  was  n^ative  of  the  point  referred  to  him  by  the  respondent.  The 
matter  referred  to  the  appellant's  oath  was  "  the  fact,  that,  prior  to  the  end  of  the  month 
of  March  last^  and  more  than  forty  days  preceding  Whitsunday  next,  he  intimated  to  the 
petitioner  (respondent)  his  intention  to  quit  the  said  farm  of  Bennibister,  and  promised  to 
remove  therefrom  at  the  term  of  Martinmas  next,  without  any  warning  or  removing,  as 
before  mentioned."  The  matter  thus  referred  was  a  simple  matter  of  fact,  and  the 
appellant  accordingly  deponed  in  tertninis,  "  that  the  deponent  did  not,  prior  to  the  end 
of  the  month  of  March  last,  and  more  than  forty  days  preceding  Whitsunday  last, 
intimate  to  the  petitioner  the  deponent's  intention  to  quit  the  farm  of  Rennibister,  and 
did  not  promise  to  remove  therefrom  at  the  term  of  Martinmas  next,  without  any 
renunciation  or  warning."  When  this  answer  was  given  the  reference  was  exhausted. 
The  matter  referred  was  distinctly  negatived.  The  cause  was  virtually  decided.  The 
oath  shoidd  have  stopped  there.  After  this  plain  negative  was  emitted  on  the  general 
interrogatories,  certain  other  special  questions  were  allowed  to  be  put  and  answered, 
with  the  view  of  modifying  the  deposition  already  emitted.  This  was  an  incompetent 
proceeding,  and  opposed  to  the  principle  of  the  law  of  Scotland  uniformly  acknowledged  in 
practice,  that  where  a  general  question  has  been  put  on  a  reference,  and  answered,  it  is 
not  competent  to  put  subsequent  special  questions  which  may  involve  the  deponent  in 
perjury.  See  Erskine,  IV.,  2,  7.  Tait,  p.  242.  Aitken,  M.  9422.  Barclay,  M.  9423. 
But  suposing  it  competent  to  inquire  further,  there  was  nothing  contradictory  in  the 
sahsequent  part  of  the  oath.  The  deponent's  subsequent  explanations  on  oath  were  as 
follows : — "  And  being  interrogated.  Whether  deponent  had  any  communing  with  the 
petitioner  relative  to  removing  from  the  farm  of  Rennibister  ?  Depones,  That  he  had. 
Depones,  That  deponent  did  give  up  the  farm  of  Rennibister  to  the  petitioner  in  the 
beginning  of  March  last,  but  the  petitioner  would  not  accept  of  deponent's  renimciation 
of  his  possession  at  the  time ;  he,  the  petitioner,  having  said  to  deponent  that  he  had 
better  think  again  before  giving  up  the  farm,  as  he,  the  petitioner,  would  come  over  the 
deponent  for  the  expense  of  erecting  houses  upon  the  farm  if  the  deponent  left  it. 
Depones,  That  at  that  communing  with  the  petitioner  before  deponed  to,  deponent 
offered  to  sign  a  letter  binding  himself  to  renounce,  without  any  warning  or  summons  of 
removing,  but  which  offer  the  petitioner  would  not  accept  of."  There  was  no  verbal 
renimciation  of  the  lease  here.  Nothing  took  place  on  the  tenant's  part  at  this  interview 
but  an  offer  to  renounce,  plainly  conditional  on  the  landlord's  acceptance.  But  the  land- 
lord did  not  then  accept.  It  was  the  opinion  of  neither  party  at  this  time  that  the 
renunciation  had  been  accepted.  But  unless  the  respondent  can  show  that  the  appellant 
did,  in  point  of  fact,  renounce — ^not  offer  to  renounce,  for  that  is  not  enough — at  this 
interview,  he  has  no  case.  The  appellant's  deposition  as  to  the  second  interview  is  in 
these  terms : — "  That  to  the  best  of  the  deponent's  recollection,  about  two  weeks  after 
the  above  communing,  deponent  had  another  interview  with  the  petitioner  relative  to 
renouncing  his  lease,  when  the  petitioner  asked  deponent  to  sign  a  letter  agreeing  to 
remove  from  his  possession  without  a  warning  or  summons  of  removing.  And  being 
interrogated.  What  answer  deponent  gave  to  this  request  7  Depones,  That  deponent  does 
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not  recollect  exactly  what  anawer  he  gave,  but  it  was  an  evasive  answer.  And  being 
interrogated,  Whether  deponent  recollects  if  the  terms  of  his  answer,  which  he  has 
deponed  to,  have  been  of  an  evasive  nature,  were  such  as  might  have  led  the  petitioner 
to  believe  that  deponent  intended  to  comply  with  his  request  ?  Depones,  That  deponent 
does  not  think  that  the  terms  of  his  answer  were  such  as  to  induce  Mr.  Baikie  to 
believe  that  the  deponent  intended  to  comply  with  his  request."  If,  at  the  previous 
interview,  the  tenant  had  absolutely  renounced  his  possession,  is  it  possible  to  conceive 
that  a  fortnight  afterwards  the  landlord  should  be  found  requesting  the  tenant  to  sign  a 
renunciation,  and  the  tenant  declining  to  sign  it  ?  The  landlord  evidently  thought  the 
farm  was  not  renounced,  but  wished  it  to  be  so ;  and  the  tenant  did  not  wish  to  adhere  to 
his  former  offer.  The  tenant  was  asked  by  the  landlord  to  bind  himself  to  renounce 
without  warning,  and  the  tenant,  in  point  of  fact,  did  not  do  so.  The  parties  therefore 
separated  after  this  second  communing  on  precisely  the  same  footing  as  after  the  first, 
with  this  difference,  that  the  landlord  now  was  willing  to  terminate,  and  the  tenant  to 
keep  possession.  The  attempt,  in  other  {)arts  of  the  oath,  to  prove  from  other  facts  and 
circumstances,  inferentially,  that  the  tenant  really  contemplated  removing  from  the  farm, 
was  altogether  incompetent  and  irregular.  See  Stair,  II.,  4,  34,  35.  Grordon  t^.  Bryden, 
13th  Jan.  1803,  M.  13,854.  On  these  grounds  the  appellant  submitted — Ist,  That  the 
reference  was  exhausted  in  his  favour  by  his  first  categorical  answer,  and  that  tiie 
subsequent  examination  was  incompetent.  2c/,  That  the  facts  sworn  to  do  not  import 
an  absolute  renunciation,  but  merely  an  offer  to  renounce,  dependent  on  the  landlord's 
acceptance,  and  which  the  landlord  did  not  accept.  3(i,  That  it  was  the  understanding 
of  both  parties  at  the  first  communing  that  the  possession  was  to  continue.  4^  That 
even  if  die  tenant  had  verbally  renounced,  he  was  entitled  to  resile,  and  did  resile  from 
that  renimciation ;  and  lastly^  That  the  respondent  having  failed  in  establishing  a  direct 
renunciation,  it  was  altogether  incompetent  for  him  to  attempt  to  prove  an  intention  to 
remove  by  facts  and  circumstances. 

The  respondent  maintained — 

1.  That  the  appellant  acquired  no  right,  either  l^y  a  new  contract  of  lease,  or  by  tacit 
relocation,  to  continue  possession  of  the  farm  of  Kennibister  posterior  to  Martinmas 
1832.  The  judgment  of  the  Court  of  Session  contains  the  following  express  finding 
upon  the  matter  of  fact  involved  in  the  reference  to  the  appellant's  oath,  and  in  his 
deposition :  '*  Find  that  the  suspender,  James  Meddle,  gave  intimation  to  the  charger, 
James  Baikie,  more  than  forty  days  before  Whitsunday  1832,  of  his  the  said  James 
Heddle's  intention  to  quit  the  farm  of  Rennibister."  This  specific  finding  of  the  Court, 
as  to  the  matter  of  fact,  was  embodied  in  the  judgment,  in  conformity  with  the  directions 
of  the  statute  6  Geo.  lY.  c.  1 20,  sect.  40.  And  this  being  the  case,  that  finding  has  the 
effect  of  a  special  verdict,  and  is  not  subject  to  appeal  to  this  Honourable  House.  It  is 
enacted  by  the  above-mentioned  section  of  the  Judicature  Act,  "  that  when,  in  causes 
commenced  in  any  of  the  Courts  of  the  Sheriffs,  or  of  the  Magistrates  of  burghs,  or  oilier 
inferior  Courts,  matter  of  fact  shall  be  disputed,  and  a  proof  shall  be  allowed  and  taken 
according  to  the  present  practice,  the  Court  of  Session  shall,  in  reviewing  the  judgment 
proceeding  on  such  proof,  distinctly  specify  in  their  interlocutor  the  several  jEacta 
material  to  the  case  which  they  find  to  be  established  by  the  proof,  and  express  how  far 
their  judgment  proceeds  on  the  matter  of  fact  so  found,  or  on  matter  of  law,  and  tiie 
several  points  of  law  which  they  mean  to  decide  ;  and  the  judgment  on  the  cause  thru 
pronounced  shall  be  subject  to  appeal  to  the  House  of  Lords,  in  so  far  only  as  the  same 
depends  on,  or  is  affected  by  matter  of  law,  but  shaU,  in  so  far  as  relates  to  the  facts,  be 
held  to  have  the  force  and  effect  of  a  special  vei*dict  of  a  jury,  finally  and  conclusively 
fixing  the  several  facts  specified  in  the  interlocutor."  The  present  case  clearly  fiaUs 
under  the  operation  of  this  enactment.  The  cause  commenced  in  a  Sheriff  Court.  A 
proof  was  allowed  and  taken  as  to  the  matter  of  fact  to  which  the  fiutiding  in  question 
relates.  The  mode  of  proof  which  was  adopted  for  establishing  that  fact  was  the  oath 
of  party.  By  the  law  and  practice  of  Scotland  there  are  three  modes  of  proof  for 
ascertaining  disputed  matters  of  fact,  viz.,  writ,  witnesses,  and  oath  of  party ;  and 
without  distinguishing  whether  it  be  by  the  one  or  other  of  these  modes  a  matter  of 
fact  is  ascertained,  the  statute  declares,  that  when  any  proof  is  allowed  and  taken, 
according  to  what  is  the  practice  of  Scotland,  without  resorting  to  a  trial  by  jury  (which, 
according  to  the  practice  of  Scotland,  is  not  competent  in  civil  causes  before  infenoi 
Courts),  the  judgment  to  be  pronounced  on  the  matter  of  fact  by  the  Court  of  Session, 


as  a  court  of  review,  should  have  the  same  effect  as  a  special  verdict.  The  object  was 
to  preclude  appeals  to  this  Honourable  House  upon  matters  of  fact ;  and  this  is  done 
in  the  unqualified  terms  above  set  forth,  whatever  may  be  the  mode  of  proof  by  which 
the  disputed  matters  of  fact  might  have  been  so  ascertained.  And,  accordingly,  the 
Court  of  Session,  with  the  view  of  giving  full  effect  to  this  enactmant^  pronounced  the 
explicit  finding  [B61]  above  quoted.  It  being  thMBproboHo  probata  that  such  intimation 
VBS  given  at  the  proper  time,  it  foUows,  that  one  of  the  essential  requisites  for  creating  tacit 
relocation  is  wanting  in  this  case ;  and  that  the  appellant  was  bound  to  remove  from  the 
furmof  Rennibister  at  Martinmas  1832.  Eveii  were  the  finding  in  question  subject  to 
review,  it  would  be  completely  supported  by  the  evidence.  It  has  already  been  seen, 
that  in  the  oath  emitted  by  the  appellant  himself  on  the  respondent's  reference,  he 
expressly  states  that  such  intimation  was  actually  given  by  him  to  the  landlord  early  in 
March  1832.  (1.)  The  tenant  attempts  to  nullify  this,  by  alleging  that  the  landlord  did 
not  accept  of  the  intimation ;  but  that  was  unnecessary.  The  intimation  was  effectual 
without  the  landlord's  consent,  even  if  that  consent  had  been  decidedly  withheld,  which  it 
was  not  (2.)  The  appellant  next  says,  that  the  first  part  of  his  oath,  which  is  directly 
native,  is  to  be  received,  and  given  effect  to,  without  reference  to  the  subsequent  parts 
which  directly  contradict  it.  The  rule  of  law  never  went  farther  than  this,  that  a  party 
could  not  be  compelled  against  his  will  to  give  such  special  answers  as  might  correct  or 
modify  his  general  answer  at  the  outset  of  his  oath.  But  where  he  voluniarily  gives 
explanations,  it  has  alwajrs  been  competent  to  consider  these  explanations  in  interpreting 
the  general  statements  in  the  oath :  Callander  v.  WaUace,  10th  July  1717,  M.  9416; 
Swan,  M.  9418.  And  in  all  cases  where  a  party  has  answered  special  as  well  as  general 
interrogatories,  it  has  been  held  that  the  whole  deposition  must  be  read  together :  Hunter 
p.  Geddes,  29th  January  1835.  Grub,  3d  March  1835.  Murray,  12th  February  1839. 
The  oath  taken  and  interpreted  as  a  whole,  clearly  proves  the  renunciation  to  have  been 
intiinated. 

Lord  Gottenham. — It  is  the  opinion  of  us  all,  that  we  need  not  trouble  the  learned 
counsel  to  reply.  My  Lords,  though  the  opinion  we  have  formed  is  contrary  to  the 
opinion  last  expressed  by  the  Court  below,  we  have  the  satisfaction  of  having  the  opinion, 
and  acting  in  conformity  with  the  opinion  which  the  Court  below  had  previously 
expressed.  According  to  what  I  see  in  the  proceedings,  six  of  the  learned  Judges  have, 
in  various  parts  of  the  proceedings,  intimated  their  opinion  in  favour  of  the  tenant,  and 
five  in  favour  of  the  landlord ;  but  in  fact,  the  question  turns  upon  the  narrowest  possible 
point — the  construction  to  be  put  upon  this  deposition.  It  is  admitted  on  all  hands, 
that,  in  order  to  justify  the  act  of  eviction,  and  to  support  the  interlocutor  of  the  Court 
of  Session,  it  must  either  appear  that  the  landlord  gave  an  intimation  to  the  tenant  to 
remove  before  Whitsuntide,  or  that  the  tenant  gave  a  similar  notice  to  his  landlord,  or 
that  they  both  were  agreed  that  the  tenant  should  remove  at  that  time  without  any 
warning.  The  petition  which  preceded  the  adjudication  of  the  Court  to  the  tenant^ 
puts  it  entirely  upon  agreement  and  contract.  The  prayer  of  that  petition  is, — *'  May  it 
therefore  please  your  Lordship  to  appoint  this  petition  to  be  served  on  the  said  James 
Heddle,  in  order  that  he  may  answer  the  same,  if  he  sees  cause ;  and  thereafter,  upon 
his  admitting,  or  the  petitioner  proving  by  his  oath,  that  he  promised  to  remove  from 
the  said  &urm  of  Eennibister  at  Martinmas  next  without  warning,  to  decern  and  ordain 
him  to  remove  from  the  same  accordingly,  at  that  term."  It  is  not  put,  therefore,  on  any 
intimation  either  by  the  landlord  or  by  the  tenant ;  and  yet,  when  we  come  to  look  to 
the  grounds  on  which  the  opinion  of  the  Jearned  Judges  turned  in  the  Court  of  Session, 
it  does  not  turn  upon  that  point  on  which  the  landlord  puts  his  c€^e,  namely,  an  agree- 
ment that  he  should  quit  his  possession  without  warning ;  but  on  the  supposed  fact  of 
his  having  given  the  landlord  notice  that  he  would  so  leave  possession,  which  requires  no 
consent — which  the  landlord,  if  it  had  been  regularly  given,  could  not  have  resisted — 
which  would  have  been  a  right  exercised  by  the  tenant,  and  not  an  agreement  mutually 
come  to  between  the  parties.  I  presume,  therefore,  that  the  question  was  put  to  the 
tenant  in  the  terms  of  the  petition  ;  at  all  events,  that  that  was  the  ground  on  which  he 
rested  it  at  the  time  of  the  petition.  Now,  the  tenant  says,  "  that  he  did  not,  prior  to 
the  end  of  March  last,  and  more  than  forty  days  preceding  Whitsunday  last,  intimate 
to  the  petitioner  deponent's  intention  to  quit  the  farm  of  Bennibister,  and  did  not  pro- 
pose to  remove  therefrom  at  the  term  of  Martinmas  next  without  any  renunciation  or 
Warning."    That  is  a  positive  denial  of  the  ground  upon  which  the  landlord  has  put  his 
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case,  and  a  positive  denial  of  the  facts  which  constitute  the  ground  of  the  judgment  of 
the  Court  below ;  and  if  it  had  stood  there,  it  would  have  been  impossible  for  anything 
to  have  been  said  in  favour  of  the  landlord's  case ; — Shaving  chosen  to  put  his  title  to  the 
relief  he  claims  on  the  tenant's  statement,  he  is  bound  by  that.  The  only  question 
argued  has  been,  whether  the  effect  of  this  statement  on  oath  is  done  away  with  by 
the  subsequent  part  of  the  examination;  and  not  done  away  merely,  but  whether, 
in  consequence  of  that  subsequent  part,  you  must  not  only  reject  that  which  he  has  pre- 
viously stated,  but  do  also  that  which  it  is  necessary  for  the  landlord  to  do,  namely,  to 
find  materials  on  which  to  rest  his  case ;  for  he  must  find  in  the  case  materials  by  which 
he  is  enabled  to  prove  that  the  tenant  himself  gave  notice  to  quit,  or  that  the  landlord 
and  tenant  agreed  mutually  that  he  should  quit.  What  he  says  is, — "  That  he  did  give 
up  the  farm  of  Hennibister  to  the  petitioner  in  the  beginning  of  March  last^  but  the 
petitioner  would  not  accept  deponent's  renunciation  of  his  possession  at  that  time  ;  he, 
the  petitioner,  having  said  to  deponent  that  he  had  better  think  again  before  giving  up 
the  farm,  as  he,  the  petitioner,  would  come  over  deponent  for  the  expense  of  erecting 
houses  upon  the  farm  if  the  deponent  left  it."  Now,  my  Lords,  it  certainly  would  be 
going  a  great  way  to  construe  these  words  into  proof  that  the  tenant  had  given  to  his 
landlord,  forty  days  before  Whitsuntide,  a  regular  and  proper  notice  to  quit  at  Martinmas. 
That  is  not  to  be  found  in  any  terms  used,  and  it  is  qmte  contrary  to  that  which  he  has 
before  deponed,  for  he  has  denied  that  he  did  give  notice  to  quit  at  Martinmas.  But 
supposing  that  had  been  so ;  supposing  that  the  words  could  have  been  construed  into 
his  admitting  or  stating  that  he  had  given  that  intimation,  it  is  accompanied  with  this 
statement, — that  the  landlord  gave  reasons  why  he  should  not.  It  was  competent  for 
him  to  urge  reasons  why  he  should  not  do  it,  and  it  was  competent  to  the  tenant  to  con- 
sider those  reasons,  and  to  insist  on  the  notice  he  had  given  or  not ;  and  it  appears 
impossible  to  put  the  case  higher  thcui  that.  Are  we  to  look,  then,  to  the  further  com- 
munications between  the  parties  for  the  construction  of  these  terms  1  If  the  tenant  had  said, 
'^  I  have  given  you,  the  landlord,  notice,  and  I  adhere  to  that  notice,  and  I  reject  your 
caution,  and  insist  on  availing  myself  of  the  notice  I  have  given : "  If  that  had  been  so, 
should  we  have  found,  a  fortnight  afterwards,  the  landlord  applying  to  the  tenant  to  sign  an 
agreement  to  remove  without  notice  from  the  landlord  ?  That  would  have  been  perfectly 
unnecessary ; — ^it  would  not  have  been  at  all  necessary  for  the  landlord's  protection,  or  the 
tenant's  right,  that  there  should  be  a  notice  in  writing :  the  utmost  would  be,  that  the  land- 
lord might  require  from  the  tenant  that  which  would  have  been  a  repetition  in  writing 
of  that  which  had  been  stated  verbally  to  the  landlord  by  the  tenant  It  is  clear  from 
these  facts  that  these  were  not  the  terms  that  were  used.  Then,  with  regard  to  the  sub- 
sequent admissions,  it  appears  to  me  they  do  not  form  a  ground  which  can  support  the 
case  of  the  landlord ;  for  their  utmost  effect  would  be,  not  to  form  a  case  applicable  to 
the  landlord's  title  to  what  he  seeks,  but  a  ground  to  question  the  probability  of  the 
tenant's  previous  oath.  It  would  not  answer  the  landlord's  purpose  to  shake  the  pro- 
bability of  that  oath.  He  must  find  in  this  deposition  that  which  will  support  his  right 
to  get  rid  of  his  tenant  without  giving  him  a  regular  warning.  Now,  my  Lords,  seeing 
what  it  is  necessary  for  the  landlord  to  find  in  this  deposition — and  it  is  admitted  by  all 
the  learned  Judges  that  he  must  find  it,  and  find  it  in  the  terms  the  tenant  has  used — the 
learned  Judges,  contrary  to  the  opinion  of  other  of  the  learned  Judges,  have  thought  they 
had  found  in  this  deposition  a  regular  notice  by  the  tenant  to  his  landlord  to  quit  the  farm. 
They  do  not  proceed  upon  the  agreement.  The  landlord  proceeds  upon  a  supposed  agree- 
ment. The  learned  Judges  proceed  upon  the  binding  nature  of  the  notice.  It  appears 
to  me,  not  only  that  the  very  foundation  of  the  landlord's  title  is  not  supported,  but 
that  it  is  negatived. 

Lord  Campbell, — My  Lords,  I  deplore  this  length  of  litigation  upon  a  very  trifling 
subject,  but  I  am  quite  satisfied  that,  according  to  the  rule  of  law,  and  according  to  the 
rules  of  practice,  the  interlocutors  complained  of  must  be  reversed.  The  landlord  rests 
entirely  upon  undertaking  the  burden  of  proof  that  there  was  an  intimation  given  by  the 
tenant  forty  days  before  Whitsuntide,  that  he,  the  tenant,  would  give  up  the  farm 
[662]  at  Martinmas.  The  tenant  is  examined.  The  question  being  put  to  him,  he 
denies  it  in  the  most  positive  terms.  I  aUow,  that  although  it  might  be  irregular  to  con- 
duct the  examination  in  the  manner  in  which  it  was  conducted,  we  may  look  to  the 
whole  which  follows ;  and  if  there  had  been,  in  the  subsequent  part  of  the  examination, 
proof  of  the  edlegation  of  an  intimation  by  the  tenant  to  the  landlord  that  he  would  quit 
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at  Martinmas  1833,  that  intimation  being  given  forty  days  before  Whitsuntide  1632, 1 
should  have  thought  it  was  enough ;  but  I  can  find  no  such  proof  in  the  subsequent  part 
of  the  examination.  Then  we  are  referred  to  what  the  tenant  said  to  the  landlord,  and 
what  he  said  to  another  person,  that  may  have  the  effect  of  shaking  his  credit ;  but  it  is 
not  evidence  to  this  point.  What  is  said  between  him  and  the  landlord  is  confined  to 
two  meetings.  At  the  first,  was  there  any  such  intimation  ?  None.  If  we  were  to 
suppose  that  the  words  made  use  of,  that  he  would  give  up  the  farm,  amounted  to 
an  intimation  that  he  meant  to  give  up  the  farm  at  Martiimias,  I  certainly  think 
that  the  effect  of  that  is  entirely  done  away  by  the  subsequent  communing 
between  the  parties,  for  it  appears  that  it  rested  entirely  in  negotiation.  He  is  told 
that  he  had  better  think  again  before  giving  up  the  farm.  Is  not  that  in  effect  telling 
him  that  he  is  not  to  consider  himself  at  aU  bound  by  what  had  now  taken  place  between 
him  and  his  landlord  ?  At  the  subsequent  meeting  he  is  asked  to  sign  an  agreement^ 
and  he  gives  an  evasive  answer.  Still  holding  that  that  evasive  answer  goes  to  show 
him  to  be  a  person  who  ought  to  be  treated  with  great  caution,  and  that  it  may  show 
him  to  be  a  man  of  not  very  nice  honour, — ^yet  does  it  at  all  amoimt  to  proof  that  he  had 
given  this  intimation  ?  He  says,  however,  that  though  his  answer  was  evasive,  he  did 
not  use  words  which  could  give  the  landlord  reason  to  believe  that  it  was  his  intention 
to  give  up  the  farm.  This  is  all  the  proof  with  regard  to  what  took  place  between  the 
landlord  and  the  tenant.  All  the  subsequent  part  of  the  evidence  turns  upon  what  was 
said  by  him  on  subsequent  occasions,  which  may  tend  to  shake  his  credit,  and  show  hiTn 
to  be  a  person  not  entitled  to  fair  fame,  but  cannot  amount  to  that  proof  which  the  land- 
lord is  bound  to  give,  in  order  to  entitle  himself  to  the  process  he  asserted,  to  evict  the 
tenant  at  Martinmas  1832.  I  am,  therefore,  clearly  of  opinion  that  the  learned  Judges 
in  the  Court  below  did  not  come  to  a  right  conclusion.  It  is  lamentable  to  find  such 
diversities  of  judgment  upon  this  point ;  but  with  all  respect  for  them,  I  deeply  lament 
that  I  am  compelled  to  say  that,  in  my  opinion,  the  last  interlocutor  was  not  justified  by 
the  proof  in  the  case. 

Interlocutors  appealed  from  reuersedy  with  costs  up  to  the  hearing  in  the  Court  of 
Session. 


No.  274.        XV.  Jurist  579.     7  July  1843.     Ist  Div.— Lord  Cuninghame. 

The  Kev.  Egbert  Smith  and  Others,  Pursuers. — Mure. 
Robert  Jaggard  and  Others  (Brown's  Executors),  Defenders. — 0.  Bell, 

Parish — Poor,  Bequed  to. — A  bequeathed  a  sum  to  be  vested  in  landed  or  government 
securities,  and  the  interest  to  be  yearly  divided  among  the  poor  of  a  parish  by  the 
minister  and  elders,  ordered  to  be  so  vested  and  managed,  "but  subject  always  to 
the  control  and  superintendence  of  the  heritors." 

William  Brown,  merchant  in  the  island  of  Antigua,  bequeathed  to  the  poor  of  the 
parish  of  Lochwinnoch  the  sum  of  L.4000  sterling, 

"which  is  to  be  placed  out  at  interest  by  my  executors  hereinafter  named,  and  vested 
by  them  in  landed  or  government  securities,  and  the  interest  arising  therefrom  to  be 
yearly  and  every  year  divided  amongst  the  poor  of  the  said  parish  by  the  minister  and 
elders  of  the  parish  church  of  Lochwinnoch." 

The  executors  having  paid  to  the  minister  a  certain  amount  of  bygone  interest,  and 
stated  that  they  had  not  been  able  to  recover  funds  which  enabled  them  to  pay  more 
of  the  bequest  than  a  composition  of  16s.  per  pound,  which,  amounting  to  L.3200, 
they  had  deposited  in  bank,  the  minister  and  kirk-session  brought  a  declarator,  con- 
eluding  to  have  it  found  and  declared 

"that  the  said  executors,  defenders,  are  bound  and  obliged,  and  are  also  entitled  and 
authorised  to  place  out  at  interest,  and  vest  in  landed  or  government  securities,  the 
foresaid  sum  of  L.3200,  being  the  principal  sum  admitted  by  them  to  have  been 
recovered  and  lodged  in  the  bank,  and  also  such  further  sums  as  may  be  recovered  by 
them  from  the  estate  and  effects  of  the  said  William  Brown,  to  the  extent  in  whole  of 
the  principal  sum  of  the  said  legacy  of  L.4000,  such  securities  to  be  taken  in  name  of 
&e  pursuers,  the  minister  and  kirk-session  of  the  said  parish  of  Lochwinnoch,  and 
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their  successors  in  office,  as  trustees,  for  behoof,  of  the  poor  of  the  said  parish ;  or,  if 
taken  by  the  said  defenders  in  their  own  names,  then  to  assign  and  transfer  such 
securities  to  the  pursuers  and  their  foresaids,  as  trustees,  and  for  behoof  foresaid ;  and 
in  either  case  to  deliver  to  the  pursuers  the  vouchers  and  documents  of  the  securities 
so  to  be  taken  for  the  sums  to  be  so  lent  out  and  vested,  and  that  the  receipt  and 
acknowledgment  of  the  pursuers  for  the  delivery  of  the  vouchers  or  documents  of  the 
said  securities,  shall  be  a  sufficient  discharge  to  the  said  executors  for  the  said  legacy, 
to  the  extent  of  the  principal  smn  to  be  contained  in  such  securities,  and  so  as  the 
pursuers  and  their  successors  in  office,  as  trustees  foresaid,  may  thereafter  uplift  the 
interest  of  the  said  principal  sum,  and  apply  the  same  in  terms  of  the  will,  and  may 
also,  with  consent  of  the  committee  appointed  by  the  heritors,  when  it  becomes 
necessary,  uplift  and  discharge,  and  transfer  and  re-employ  the  said  legacy  for  behoof 
foresaid :  And  as  the  defenders  have  not  yet  accounted  for  the  whole  principal  sum 
of  the  said  legacy,  they  ought  and  should  be  decerned  and  ordained  to  exhibit  and 
produce  an  account  of  their  whole  management  and  intromissions  with  the  funds  and 
effects  of  the  said  William  Brown,  so  as  to  show  from  what  cause  the  deficiency  arises : 
And  farther,  it  ought  and  should  be  found  and  declared,  by  decree  foresaid,  that  on 
the  defenders  lending  out,  as  aforesaid,  the  said  sum  of  L.3200,  or  such  other  sum  as 
shall  be  found  to  be  the  full  sum  or  proportion  of  the  said  William  Brown's  estate,  to 
which  the  pursuers  are  entitled  under  the  said  settlement,  and  delivering  the  vouchers 
or  documents  of  the  security  therefor  to  the  pursuers,  as  aforesaid,  then  the  said 
defenders  shall  be  held  as  validly  and  sufficiently  exonered  and  discharged  of  the 
whole  of  the  said  legacy  of  L.4000,  and  interest  thereof,  in  like  manner  as  if  the  same 
had  been  paid  by  them  in  full." 
The  defenders  stated, 

"they  have  no  wish  to  retain  the  money,  and  are  most  anxious  to  be  relieved  of  it» 
and  to  be  exonered  and  discharged  of  all  responsibility  in  regard  to  it.  But  they  are 
humbly  advised  that  they  would  not  be  warranted  in  paying  over  to  the  pursuers  under 
any  of  the  alternative  views  expressed  in  the  present  simimons.  As  the  matter  seems 
to  be  one  requiring  the  equitable  interposition  of  the  Court,  the  defenders  cannot 
venture  to  suggest  the  proper  remedy.  They  cannot  discover  any  mode  of  extricating 
the  matter,  excepting  by  a  nomination  of  trustees,  which,  with  all  deference,  is  com- 
petent to  the  Court  in  such  a  case.  But  imless  some  form  of  the  title  is  devised,  in 
order  to  prevent  the  necessary  effect  of  death  or  resignation,  requiring  an  expensive 
renewal  of  the  title,  any  nomination  of  individual  trustees  would  not  fully  accomplish 
the  end.  The  heritors  and  kirk-session  of  a  parish  appear  to  have  been  held  to  form 
a  corporation  or  corporate  society  in  regard  to  the  administration  of  a  mortified  fund, 
the  nomination  of  testamentary  trustees  having  failed.  Case  of  Dairy,  1 7th  November 
1791 ;  Mor.  14,557.  Perhaps  the  heritors  and  kirk-session  of  Lochwinnoch  might  in 
this  case  be  held  to  form  a  fiduciary  incorporation,  for  the  purpose  of  uplifting,  invest- 
ing, and  hereafter  administering  the  fund  in  question." 

The  defenders  accordingly  pleaded — 1.  They  would  not  be  warranted  in  paying 
over  to  the  pursuers,  or  investing  in  their  names  as  trustees,  the  sum  contained  in  the 
bequest,  in  any  of  the  modes  suggested  by  the  pursuers,  such  payment  or  investment 
being  contrary  to  the  sound  construction  and  true  meaning  of  the  will.  2.  They  can 
only  be  bound  to  pay  over  or  invest  the  sum  in  question  at  the  sight  of  the  Court, 
and  that  either  to  trustees  to  be  named  by  the  Court,  or  in  such  other  form  as  will  be 
sufficient  to  discharge  and  exonerate  them  as  executors  under  the  will. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"  I3th  June  1843. — The  Lord  Ordinary  having  heard  counsel  in  this  cause,  and 
thereafter  considered  the  record,  and  last  will  and  testament  of  Mr.  William  Brown, 
produced,  in  respect  the  defenders  have  expressed  a  desire  that  the  case  should  be 
reported  to  the  Court,  in  order  that  the  opinion  of  your  Lordships  may  be  obtained 
with  as  little  delay  as  possible,  as  to  the  terms  and  mode  in  which  the  large  legacy  for 
behoof  of  the  poor,  set  forth  in  the  libel,  should  be  secured  and  invested  in  tame 
coming,  makes  avizandum  with  the  case  to  the  First  Division  of  the  Court,  and 
appoints  printed  copies  of  the  record  and  settlement  to  be  boxed  qitam  primunif  that 
the  case  may  be  reported. 

"  Note, — ^The  present  question  has  been  brought  by  the  pursuers  in  order  to  have 
a  considerable  sum,  the  interest  of  which  was  left  to  the  poor  of  the  parish  of  Loch- 
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winnoch  by  a  Mr.  Brown  in  Antigua,  (a  native  of  the  parish),  permanently  invested 
and  put  under  the  administration  of  the  pursuers,  to  answer  the  benevolent  intentions 
of  the  testator.  It  did  not  appear  to  the  Lord  Ordinary  that  the  question  was  attended 
with  difficulty;  but  the  executors,  who  are  naturally  desirous  to  have  an  effectual 
exoneration,  very  properly  suggested  that  the  case  should  be  reported  to  the  Court,  in 
order  that  they  might  have  their  Lordshij)*s  sanction  for  the  terms  and  mode  of  invest- 
ment declared  most  suitable,  and  that  they  might  thus  have  the  most  [580]  authoritative 
exoneration  which  the  law  can  give  them,  in  parting  with  this  large  part  of  the  trust- 
funds.  That  was  so  manifestly  reasonable,  that  the  suggestion  was  instantly  acceded  to. 
"The  directions  of  the  will  are,  that  L.4000  *  is  to  lie  placed  out  at  interest  by  my 
^  executors  hereinafter  named,  and  vested  by  them  in  landed  or  government  securities, 
*and  the  interest  arising  therefrom  to  be  yearly  and  every  year  divided  amongst  the 

*  poor  of  the  said  parish,  by  the   minister  and  elders  of  the  i)arish  church  of  Loch- 

*  winnoch.* 

"  The  minister  and  kirk-session  have  brought  the  present  action,  to  have  it  found 
and  declared  (see  summons,  p.  4),  that  the  executors  are  bound  to  invest  the  portion  of 
the  preceding  legacy  which  the  testator's  estate  has  yielded,  '  in  landed  or  government 

*  securities,'  to  be  taken  in  name  of  the  pursuers  for  behoof  of  the  poor  ;  or  otherwise, 
that  the  executors  shall  make  the  investments  in  their  own  names,  and  assign  the  right 
to  the  pursuers,  that  they  and  their  successors  in  all  time  coming  may  draw  the  annual 
proceeds  for  distribution  among  the  poor. 

"  As  the  legacy  is  a  provision  under  which  the  poor  of  the  parish  are  to  reap  the 
inierest  of  the  sum  bequeathed  for  perpetuity,  it  seems  out  of  the  question  to  hold, 
notwithstanding  the  somewhat  ambiguous  phraseology  of  the  will,  that  the  testator 
could  mean  the  securities  for  the  capital  sum  to  stand  permanently  in  the  names  of  his 
executors,  whose  office  and  lives  must  terminate  within  a  limited  time.  The  Lord 
Ordinary,  therefore,  conceives  that  the  executors  would  sufficiently  discharge  their 
duty,  with  reference  to  this  provision,  if  they  invested  the  balance  liquidated  in  landed 
or  government  securities  taken  payable    *to   the  minister  and  members  of  the  kirk- 

*  session  of  Loch  winnoch,'  and  their  successors  in  office,  for  behoof  of  the  poor  of  that 
parish,  in  terms  of  Mr.  Brown's  will.  In  a  similar  case  lately  before  the  Lord 
Ordinary,  which  it  is  believed  was  not  carried  to  the  Inner-House,  it  was  arranged, 
of  consent,  that  the  security  should  only  be  changed,  and  the  money  reinvested  at  the 
sight  of  the  Sheriff  of  the  county.  It  is  possible  that  a  similar  check  on  the  transfer  of 
the  security,  if  thought  necessary,  may  be  acceded  to  in  the  present  instance. 

**  Upon  such  investment  being  made  to  the  satisfaction  of  the  Court,  it  is  thought 
that  the  executors  would  be  safely  exonered  and  discharged  of  every  claim  with  respect 
to  this  legacy  in  time  coming. 

"  But  the  executors  expressed  a  different  view  at  the  bar.  They  said  that  it  would 
be  necessary  fox  the  Court  to  name  trustees  or  9k  judicial  factor  to  manage  the  capital  of 
this  fund,  as  the  kirk-session  had,  under  the  will,  right  to  the  interest  only,  and  not  to 
the  principal.  The  Lord  Ordinary  must  own  that  this  appears  to  him  rather  a  subtle 
and  critic^  objection.  When  the  whole  fruits  and  profits  of  an  estate  and  fund  are 
given  to  a  public  body  like  a  kirk-session,  in  senipiternum  for  the  use  of  the  poor,  that 
is  equivalent  to  an  alienation  of  the  estate,  or  appropriation  of  it  to  their  management. 
Suppose  feu-duties,  or  the  rents  of  particular  lands,  were  desired  to  be  applied  for  ever 
by  a  kirk-session  to  the  use  of  the  poor,  it  is  difficult  to  see  who  could  or  ought  to  hold 
the  title,  except  the  parochial  functionaries  and  their  successors  in  office  who  are  to 
administer  the  fund;  at  least,  if  any  third  parties  are  to  be  named  for  holding  the 
investment  after  the  executors  have  ceased  to  act,  it  is  more  convenient,  and  as  safe,  to 
take  the  security  in  name  of  the  kirk-session  than  of  any  other  factor.  There  would  be 
as  great  a  risk,  and  more  expense,  in  using  the  machinery  of  judicial  factors  or  trustees, 
than  in  taking  the  investment  in  name  of  the  kirk-session  to  wliom  the  testator  confided 
the  distribution  of  the  annual  proceeds  of  the  fund.  To  call  in  judicial  factors  to 
manage  the  fund,  would  be  subjecting  all  concerned  to  unnecessary  trouble  and  expense 
in  reporting  the  accounts  periodically  to  this  Court,  in  terms  of  the  Act  of  Sederunt 
1730.  When  a  fund  is  left  to  be  administered  by  the  kirk-session  for  behoof  of  the 
poor,  the  heritors  of  the  parish  have  clearly  a  power  of  superintending  the  expenditure, 
and  a  strong  interest  to  exercise  it,  which  will  probably  form  a  sufficient  check  on  the 
•ession." 
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The  cause  having  been  advised,  the  Court  pronounced  the  following  interlocutor: 
'*  Find  that  the  defenders  are  bound  to  place  out  at  interest^  and  vest  either  in 
landed  or  government  securities,  the  sum  of  L.4000  bequeathed  to  the  poor  of  the 
parish  of  Lochwinnoch,  or  such  portion  thereof  as  shall  be  found  to  be  in  the  hands  of 
the  executors  on  a  final  settlement  of  their  accounts,  and  to  take  the  titles  or  vouchers 
of  said  landed  or  government  securities  in  name  of  the  minister  and  kirk-session  of  the 
parish  of  Lochwinnoch,  and  their  successors  in  office,  as  trustees  for  behoof  of  the  poor 
of  said  parish,  that  the  fund  may  be  managed  and  the  interest  paid  out  by  them  in  ail 
time  coming  in  terms  of  the  bequest ;  but  subject  always  to  the  control  and  super- 
intendence of  the  heritors  of  the  said  parish  of  Lochwinnoch,  or  any  committee  to  be 
appointed  by  them  as  interested  in  the  management  of  the  poors'  funds,  in  terms  of 
law,  particularly  subject  to  such  control  in  the  investment,  uplifting  or  reinvestment  of 
the  foresaid  principal  sum, — three  months'  previous  notice  being  always  given  to  the 
said  heritors,  or  their  committee,  of  any  proposed  change  of  investment :  Find  that,  on 
lending  out  the  money  as  aforesaid,  and  delivering  the  titles  or  securities  thereof  to  the 
pursuers,  the  defenders  shall  be  discharged  of  their  whole  actings  and  intromissions  with 
the  trust-estate  of  the  testator,  so  far  as  the  foresaid  legacy  of  L.4000  is  concerned : 
But  reserving  always  to  the  pursuers,  and  their  successors  in  office,  their  claim  for  the 
balance  of  the  said  legacy  in  the  event  of  any  further  funds  being  yet  recovered  from 
the  testator's  estate :  Find  that  the  expenses  incurred  by  both  parties  in  this  action,  and 
also  all  other  necessary  expenses,  incurred  or  to  be  incurred,  relating  to  the  said  legacy, 
may  be  charged  by  the  parties  against  the  fund,  and  decern :  Quoad  vUra^  remit  the 
cause  to  the  Lord  Ordinary  to  proceed  further  as  shall  be  just." 


No.  302.        XV.  Jurist  637.     20  July  1843.     2nd  Div.— Lord  Cockbum. 

John  Williamson  and  Others,  Claimants. — G.  0.  Bell,  Penney,  Cowan, 

E.  S.  Gordon. 

Sir  George  Gbant  Suttie,  Claimant. —  Whigham. 

Interest,  Bank — Competition — Liability — Consignation, — Circumstances  in  which  the 
holder  of  a  sum  of  money,  which  constituted  the  fund  in  medio  of  a  multiplepoinding; 
and  which  he  had  voluntarily  consigned  in  bank  to  await  the  issue  of  the  competition, 
was  held  not  liable  in  a  higher  rate  of  interest  than  bank  interest  from  the  date  of 
consignation. 

The  tenement  of  Bankfoot,  near  Prestonpans,  belonging  to  Sir  G.  Grant  Suttie,  and 
George  Gordon,  senior,  and  George  Gordon,  junior,  as  pro  indivieo  proprietois,  in  the 
proportions  of  one-fourth  and  three-fourths.  Sir  G.  Grant  Suttie  brought  an  action  of 
declarator  and  division  of  the  tenement,  in  which  he  judicially  offered  to  purchase  the 
three  shares  belonging  to  the  Gordons  at  the  price  of  L.900.  The  offer  was  accepted, 
and  an  interlocutor  was  pronounced  by  the  Lord  Ordinary,  by  which  it  was  declared  that 
the  price  should  be  paid  on  1st  July  1840,  which  was  also  declared  to  be  the  period  of 
entry ;  and  the  Gordons  were  decerned  and  ordained  to  deliver,  at  that  time,  a  dischaige 
of  all  encumbrances,  and  a  valid  disposition  to  the  subjects ;  and  failing  entry  being 
then  given,  the  price  was  to  be  consigned  in  bank.  Sir  G.  Grant  Suttie  also  purchased 
from  Williamson,  who  was  the  commissioner  for  George  Gordon,  jimior,  certain  subjects 
at  Morison's  haven  for  L.325,  and  the  seller  bound  himself  to  give  Sir  George  entry  at 
Whitsunday  1840,  and  to  deliver  a  valid  title  and  a  discharge  of  encumbrances. 

Sir  G.  Grant  Suttie  received  possession  of  the  latter  tenement  at  the  time  stipulated ; 
but  as  to  Bankfoot,  he  was  not  put  in  possession  till  the  18th  July.  No  dischaige  of 
encumbrances  was  exhibited  in  reference  to  either  purchase,  nor  was  any  title  executed 
till  long  afterwards. 

A  multiplepoinding  was  then  brought,  the  fund  in  medio  in  which  consisted  of  the 
prices  of  the  above  two  subjects,  which  Sir  George  had  voluntarily  consigned  in  bank.  In 
this  process  a  variety  of  questions  occurred.  A  party  (Allan)  who  had  at  one  time 
acted  as  agent  for  the  Gordons,  claimed  payment  of  his  business  account,  and  in  regard 
to  this,  he  pleaded  on  his  hypothec  and  right  of  retention  of  the  titles  which  were  in  his 
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posBesflion.  Several  heritable  creditors  (among  others  Williamson)  claimed  payment  of 
their  bonds,  and  Sir  Greorge  Suttie  claimed  right  to  retain  out  of  Uie  fund  various  sums 
of  monej  for  which  he  held  decrees  of  Court  against  the  Gordons — certain  expenses  and 
charges  incurred  by  him  in  attempting  to  obtain  a  title  to  the  two  purchases — and  also 
a  claim  for  rent  due  by  the  Gordons  at  Whitsunday  1840,  for  the  fourth  share  of  Bank- 
foot  belonging  to  Sir  George,  of  which  the  Gordons  were  tenants.  The  several  claimants 
respectively  claimed  to  be  preferred  to  one  another.  Ultimately  (15th  July  1840)  the 
claim  of  Sir  George  was  to  a  certain  extent  repelled,  but  the  process  went  on  as  between 
the  heritable  creditors  and  the  agents  who  claimed  on  his  hypothec.  The  questions 
between  them  were  decided  by  the  Lord  Ordinary  by  an  interlocutor  on  8th  December 
1841,  in  which  his  Lordship  also  found  Sir  George  Suttie  entitled  to  his  whole  expenses 
in  the  process.  Allan  reclaimed  against  the  [638]  interlocutor,  in  so  far  as  it  preferred 
Uie  heritable  creditors ;  and  they  reclaimed,  in  so  far  as  Sir  George  Suttie  was  found 
entitled  to  expenses.  When  the  case  came  into  the  Liner-House,  it  was  settled  by  an 
interlocutor  of  consent  (3d  June  1842).  It  then  returned  to  the  Lord  Ordinary,  when 
— besides  other  questions  in  which  Sir  George  was  interested,  viz.,  certain  of  his  claims 
of  deduction  from  the  fund— the  question  occurred,  whether  Sir  George  Suttie  was  not, 
in  ihe  circumstances,  to  be  liable  for  legal  interest  of  the  price  since  the  date  of  con- 
signation. The  Lord  Ordinary  found  him  liable  only  in  bank  interest.  Against  this 
interlocutor  the  heritable  creditor  (Williamson)  rechumed,  praying  the  Court  that  the 
late  of  interest  should  be  found  to  be  five  per  cent. ;  and  the  ground  argued  was,  that 
as  Sir  George  had  received  possession  of  the  subjects  at  or  very  nearly  the  period 
stipulated,  he  was  liable  in  the  legal  rate,  and  could  not  successfully  object  on  the  ground 
that  he  had  not  received  a  search  of  encumbrances,  or  a  title,  &c.,  as  he  had,  ever  since 
bis  entry,  obtained  the  full  benefit  of  the  subjects — as  much  so  as  if  he  had  had  a  com- 
plete title.  It  was  also  argued,  that  this  depended  specially  on  the  shape  and  nature  of 
the  proceedings  themselves ;  that  as  the  process  had  been  delayed  by  Sir  George  insisting 
on  being  allowed  various  deductions,  in  which  he  was  ultimately  unsuccessful,  he  was, 
on  this  separate  ground,  liable  in  the  legal  rate.  He  answered,  that  the  sellers  had  not 
implemented  their  part  of  the  agreement,  viz.,  to  furnish  a  discharge  of  encumbrances, 
and  to  grant  a  proper  title ;  and  that  as  the  latter  was  delayed  in  consequence  of  the 
question  between  the  agent  and  the  heritable  creditors — the  former  of  whom  resisted 
deliveiy  of  the  titles — ^it  was  not  his  fault  that  the  money  which  had  been  consigned  had 
not  long  ago  been  made  available  to  those  having  interest.  He  besides  denied  that  the 
claim  at  his  instance  was  the  reason  of  any  delay. 

Lords  Meduryn,  Meadowbank,  and  Moncreiff  held,  that  on  a  consideration  of  the 
whole  circumstances  of  the  case,  there  was  no  ground  for  alleging  mora  against  Sir 
George ;  that  the  claims  of  deduction  insisted  in  by  him  were  not  the  cause  of  the  delay  in 
&e  multiplepoinding,  but  that  the  other  questions,  in  which  he  had  no  concern,  and  which 
kept  him  out  of  his  title,  were  truly  the  cause  of  the  delay  ;  that  no  order  for  consigna- 
tion was  ever  taken  against  him ;  and  that  the  parties  were  not,  in  the  particular  shape 
of  the  case,  entitled  to  a  higher  rate  of  interest,  after  he  had  voluntarily  consigned  there 
what  was  found  by  the  Lord  Ordinary.  Their  Lordships  also  held  that  there  was  no 
positive  rule  of  law  on  the  subject,  but  that  such  a  question  was  always  to  be  judged  of 
by  the  particular  circmnstances  of  every  case. 

Lord  JtuHee-Clerk  dissented,  and  was  of  opinion,  in  the  circumstances,  that  the  delay 
was  imputable  to  Sir  George. 

The  Court  accordingly  adhered  to  the  Lord  Ordinary's  interlocutor. 


No.  12.         XVI.  Jurist  79.     17  Nov.  1843.     1st  Div.— -Lord  Cuninghame. 

C(HJN  DuKLOP  and  Others  (Waddbll's  Trustees)  and  John  Pollock  and 
Others,  Competing. — ^For  Seclaimers,  Pyper,  Turnbull;  for  Bespondents, 
SolicUar-Ghneral  {Anderson),  Inglis,  E.  Gordon. 

Batikruptey — Process — Expenses. — A  party,  after  his  effects  were  poinded,  was  made 
bankrupt^  and  his  other  creditors  were  in  consequence  ranked  pari  passu  with  the 
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poinder.     The  bankrupt  raised  a  reduction  of  the  poinding,  and  the  poinder  having 
successfully  defended  it,  claimed  his  expenses  from  the  fund.     His  claim  sustained. 

Colin  Dunlop  and  others  (WaddelFs  trustees)  poinded  certain  effects  belonging  to 
Thomas  Scott.  Scott  was  declared  bankrupt  within  sixty  days  of  the  poinding,  and 
his  creditors  having  accordingly  ranked  pari  passu  in  the  poinding,  the  trustees  brought 
a  process  of  multiplepoinding  before  the  Sheriff  Court  at  Hamilton,  in  which  the  Sheriff 
pronounced  an  interlocutor  (23d  October  1835)  disposing  of  the  claims ;  and  triler  alia, 
finding  Waddell's  trustees  entitled  to  their  expenses,  in  so  far  as  incurred  as  holders  of 
the  fimd  in  medio.  Meanwhile  Scott  brought  a  reduction  of  the  poinding,  and 
Waddell's  trustees  an  advocation  of  the  multiplepoinding  oh  contingentiamj  and  the 
processes  were  conjoined.  The  action  of  reduction  having  been  dismissed,  Waddell*s 
trustees  claimed  to  be  preferred,  primo  loco,  for  the  expenses  incurred  by  them  in 
protecting  the  common  fund,  and  also  for  all  expenses  necessarily  incurred  since  the  date 
of  the  decree  assoilzieing  from  the  process  of  reduction,  and  down  to  the  extracting  of  a 
decree  of  exoneration  in  their  favour  as  raisers  of  the  present  multiplepoinding. 

John  Pollock  and  other  claimants  pleaded^  that  the  trustees  had  no  right  of  prefer- 
ence over  the  fund  in  medio  for  the  expenses  incurred  by  them  in  the  process  of  reduction 
raised  against  them  at  the  instance  of  the  common  debtor,  or  for  any  other  expenses 
than  those  which  the  Sheriff  found  them  entitled  to  retain  as  holders  of  the  fund. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"6/A  June  1843. — The  Lord  Ordinary  having  heard  counsel  [80]  on  the  claims  and 
pleas  of  the  parties  in  these  conjoined  processes,  in  so  far  as  not  disposed  of  by  the 
previous  interlocutors  in  the  cause :  In  respect  the  trustees  of  Mr.  WaddeU  have  not 
recovered  the  expenses  which  they  incurred  in  successfully  defending  the  validity  of  the 
poindings  against  the  challenge  of  the  common  debtor,  in  one  of  the  conjoined  processes 
in  which  the  present  discussion  has  been  raised^  and  that  it  is  not  alleged  that  the  pur- 
suers have  any  means  of  obtaining  payment  of  these  expenses  from  the  common  debtor, 
Finds  that  the  said  trustees,  the  holders  of  the  fund  in  medio,  and  Miss  Euphemia 
Waddell,  as  one  sisted  in  their  room,  are  entitled  to  charge  the  said  expenses  preferably 
against  the  common  fund,  and  to  retain  the  same  in  accounting  with  the  other  claimant 
— and  sustains  the  claim  to  that  effect  preferred  for  the  said  trustees  in  their  additional 
condescendence  and  claim.  No.  211  of  the  conjoined  processes :  Farther,  repels  the  claim 
for  William  Scott,  on  the  ground  set  forth  in  the  Sheriff's  interlocutor  of  23d  October 
1835,  which  has  not  been  disproved  in  point  of  fact,  but  is,  on  the  contrary,  confirmed 
by  the  record ;  and,  in  general,  adheres  to  the  said  interlocutor  of  ranking  pronounced 
by  the  Sheriff  on  23d  October  1835,  on  the  balance  of  the  fund  in  medio  which  shall 
remain  after  deduction  of  the  expenses  now  found  due  to  the  said  Euphemia  WaddeU, 
as  come  in  place  of  Mr.  WaddelPs  trustees ;  and  appoints  her  within  eight  days  to  put 
in  a  state  of  the  divisible  funds  in  conformity  with  this  interlocutor :  Farther,  finds  that 
the  said  trustees,  and  the  said  Euphemia  Waddell,  are  entitled  to  charge  the  expenses  of 
their  additional  claim  against  the  fund  in  medio,  as  the  same  may  be  taxed  by  the 
auditor,  and  decerns. 

"  Note, — The  Lord  Ordinary  is  of  opinion  that  the  claim  of  the  trustees  to  retain  the 
expenses  now  found  due  to  them,  rests  on  clear  principles  of  law  and  equity. 

"They  were  poinding  creditors;  in  that  cai)acity  they  realised  funds,  and  in  1834, 
brought  before  the  Sheriff  the  first  of  the  conjoined  processes  now  in  dependence,  to 
have  the  funds  divided  among  the  competing  claimants.  During  the  dependence  of  that 
process  tTie  common  debtor,  whose  effects  had  been  poinded,  brought  a  reduction  of  the 
poindings  against  the  trustees,  with  conclusions  of  spukie,  on  various  grounds,  and  the 
defenders,  very  properly,  soon  after  advocated  the  multiplepoinding  to  this  Court  ob 
contingentiam,  and  got  it  conjoined  with  the  reduction ;  so  that  the  proceedings  in  the 
latter  were  truly  proceedings  in  which  all  the  competitors  were  interested,  and  all 
were  present, 

"The  trustees  were,  after  a  keen  litigation,  assoilzied  from  the  reduction  with 
expenses,  and  the  interlocutor  was  adhered  to  in  the  Inner-House.  The  effect  of  that 
judgment  evidently  was  to  validate  and  confinn  the  poindings ;  but  it  is  admitted  that 
the  poinding  creditors  have  not  been  able  to  recover  any  part  of  the  expenses  from  the 
bankrupt  debtor  who  challenged  them.  During  the  dependence  of  the  reduction,  the 
proceeds  of  the  poindings  could  not  be  divided ;  and,  as  division  is  now  claimed,  the 
question  comes  to  be,  if  the  trustees  are  entitled  to  charge  the  expenses  against  the  fund 
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which  are  incurred  in  resisting  a  groundless  and  unsuccessful  challenge  of  the  poindings 
hy  the  principal  debtor,  and  which  they  are  unable  to  recover  from  him  ? 

"  At  common  law  there  can  now  be  no  doubt  that  the  trustees  were  entitled  to  poind, 
and  to  sell  the  debtor's  effects  under  that  diligence.  But  when  their  diligence  and  title 
were  unjustly  attacked,  they  were  bound  to  defend  them,  and  to  charge  the  expenses 
thus  incurred  primarily  against  the  funds,  which  were  secured  or  carried  by  the  right 
challenged.  This  general  principle,  so  obvious  in  itself,  was  recognised  by  the  case  of 
M*Kechny,  reported  by  Kilkerran  in  1752  (Diet.  p.  14,117),  and  more  lately  by  that 
of  Brodie  v.  Wallace,  in  1837  ;  15  Sh.  p.  1195.  Indeed  this  seems  to  be  a  general  rule 
of  law  which  admits  of  few  exceptions. 

"  It  was  objected  for  Pollock,  the  competing  claimant,  that  all  preferences  under  the 
poinding  were  equalised  under  the  fifth  clause  of  the  Bankrupt  Act  of  1814,  in  conse- 
quence of  the  notour  bankruptcy  of  the  common  debtor  within  sixty  days  of  the 
poinding,  whereby  the  creditors  at  large  of  a  bankrupt  were  entitled  to  claim  an  equal 
division  of  the  poinded  goods  under  deduction  only  of  the  expense  of  the  poinding^  which 
thus  secured  their  share  by  statute,  without  the  burden  of  any  other  expenses.  But  the 
poinding  here  was  truly  for  a  preferable  debt,  having  been  brought  by  Waddell's  trustees 
as  cautioners  for  Scott's  rent,  which  is  now  found  by  final  interlocutors  to  have  been 
outstanding  and  preferable  over  the  whole  funds.  Surely,  then,  neither  the  landlord 
nor  the  cautioner  were  bound  to  impute  any  recoveries  to  account  of  their  debt  till  they 
were  repaid  the  whole  expenses  incurred  in  establishing  the  validity  of  the  diligence 
which  was  disputed  by  a  competent  party. 

"  Besides,  although  the  statute  expressly  declares  that  there  shall  be  deducted  always 
the  expense  of  the  poinding  which  the  poinder  shall  retain  in  preference  to  the  other 
creditors,  the  question  remains,  what  shall  be  included  in  that  expense  1  It  is  appre- 
hended that  the  provision  includes  necessarily  all  those  expenses  in  proceedings  urged 
by  the  common  debtor  against  tbe  legality  of  the  poinding.  When  a  poinding  is  resisted, 
the  expense  of  the  diligence  necessarily  includes  the  expense  of  trying  its  validity ; 
because,  if  there  is  no  legal  poinding,  the  clause  of  the  statute  is  totally  inapplicable. 

*' Farther,  the  competing  claimant  maintained  that  he  had  no  interest  in  supporting 
tiie  poinding  here,  as  he  had  used  arrestment  under  which  he  was  certain  of  his  prefer- 
ence, and  would  have  drawn  more  if  the  poinding  of  the  trustees  had  been  set  aside, 
than  if  they  had  been  sustained.  But  it  is  by  Mr.  Pollock  himself  (No.  213  of  process), 
that  these  arrestments  were  not  used  till  December  1835,  long  after  the  trustees  of 
Waddell  had  realised  the  price  of  the  poinded  goods,  and  indeed  long  after  the  present 
competition  was  in  dependence  before  the,  Sheriff.  He  could  not,  therefore,  by  arrest- 
ment at  thai  period,  affect  any  right  of  retention  competent  to  the  trustees  over  funds  in 
their  hands  by  previous  diligence.  As  a  postponed  creditor,  he  was  necessarily  exposed 
to  any  risk  wbich  the  common  fund  might  be  subjected  to  by  the  vexatious  litigation  of 
the  conmion  debtor  or  others  attempting  to  carry  it  off,  or  to  challenge  the  diligence  by 
which  it  had  been  realised." 

Pollock  and  others  reclaimed,  but  the  Court,  without  calling  on  the  respondents, 
adhm-ed. 


Xo.  17.  XVI.  Jurist  86.     22  Nov.  1843.     2nd  Div. 

James  Soutkr,  Petitioner. — Henderson. 

Expenses — Process — Factor,  Judicial — Curator  ad  Litem — Husband  and  Wife, — Cir- 
cumstances in  which  the  expense  incurred  by  the  curator  of  a  married  woman  in 
consulting  counsel  for  his  guidance,  allowed — intimation  of  the  claim  having  been 
made,  previous  to  taxation,  to  the  husband  as  the  party  liable. 

Mrs.  Macallister  and  her  husband,  Mr.  C.  Macallister,  younger  of  Kennox,  are  living 
in  a  state  of  separation,  and  the  former  instituted  certain  proceedings  in  Court  to  get  the 
children  of  the  marriage  put  under  proper  care,  and  to  obtain  an  alimentary  provision 
for  herself.  After  the  proceedings  had  been  in  dependence  for  some  time,  the  counsel 
of  Mr.  and  Mrs.  Macallister  respectively,  acting  on  a  suggestion  from  the  Court,  agreed 
to  an  arrangement  and  compromise,  which,  however,  was  ultimately,  and  after  the  lapse 
of  some  time,  broken  ofi^  on  the  ground  of  the  alleged  delay  of  Mrs.  Macallister  in 
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agreeing  to  it.  Another  arrangement  was  drawn  out  with  the  concurrence  of  both 
parties,  containing  conditions  as  to  the  children  and  the  wife's  aliment ;  hut  this  amknge- 
ment  Mrs.  MacaUister  ultimately,  notwithstanding  the  advice  of  her  counsel  and  curator, 
declined  to  adopt  Mr.  Souter,  the  curator,  then  laid  the  case  hefore  his  counsel  for  hi& 
guidance ;  and  they  advised  him  to  make  another  intimation  to  Mrs.  MacaUister,  and 
that  if  she  failed  to  attend  to  it,  to  apply  to  the  Court  for  his  discharge.  Mrs. 
MacaUister  failed  to  adopt  the  advice  of  the  curator,  and  he  accordingly  applied  to  the 
Court  for  his  discharge,  which  was  [87]  granted.  In  the  application  for  taxing  his 
accounts,  intimation  was  ordered  to  Mr.  MacaUister,  and  in  the  auditing  the  auditor 
disaUowed  the  expense  of  resortmg  to  counsel,  as  above  mentioned.  The  Court,  how- 
ever, on  objections  to  the  report,  allowed  the  charge ;  observing,  that  the  advice  of 
counsel  was  taken  by  the  objector  for  his  guidance  strictly  in  his  capacity  of  curator. 
The  Court  also  remitted  to  the  auditor  to  tax  the  account  of  the  expense  of  the  applica- 
tion— due  notice  being  previously  given  to  the  husband. 


No.  23.  XVI.  Jurist  97.     28  Nov.  1843.     1st  Div.— Lord  Wood. 

EoBEKT  EUDLAKD  and  Others  (End's  Executors),  Pursuers.— JfiVisiU. 
William  Gilbert  and  Mrs.  Ann  Underwood  or  Lapsley,  Defenders. — Cowan, 

Proof — DUigencey  Incident — Process — Husband  and  Wife, — ^A  diligence  to  ascertain  the 
state  of  the  funds  of  a  woman  who  was  alleged  to  be  married,  but  who  denied  the 
marriage,  was  applied  for  by  a  creditor  of  her  alleged  husband — The  diligence  refused 
pending  a  declarator  of  the  marriage. 

• 

Robert  Rudland  and  others  having  arrested  certain  funds  belonging  to  Mrs.  Under- 
wood or  Lapsley  for  a  debt  due  to  them  by  William  Gilbert,  on  the  allegation  that  she 
and  Gilbert  were  married,  and  her  funds  were  consequently  liable  for  his  debts,  brought 
an  action  of  forthcoming.  Mrs.  Lapsley  put  in  defences,  pleading^  inter  alia^  that  she 
was  not  married  to  Gilbert,  and  that  the  present  action  had  been  raised  in  collusion  with 
him,  for  the  purpose  of  assisting  him  to  make  out  a  marriage.  The  pursuers  applied  for 
a  diligence  for  recovery  of  the  following  writings : 

"  1.  Antenuptial  contract  of  marriage  between  the  common  debtor,  Gilbert,  and  the 
defender,  Mrs.  Lapsley. 

"  2.  Declaration  taken  by  the  parties  before  a  magistrate,  of  the  marriage  having  been 
celebrated  or  completed,  and  all  other  documents  instructing  the  marriage. 

"  3.  Transfer  or  other  title  of  the  defenders  to  shares  in  the  Edinburgh  Gas  light 
Company. 

"  4.  Excerpts  from  the  books  of  the  said  company  of  all  entries  showing  the  interest 
of  the  defenders  in  the  said  company." 

The  Lord  Ordinary  having  granted  it,  Mrs.  Lapsley  reclaimed  and  pleaded,  that 
until  the  marriage  was  proved,  the  pursuers  had  no  right  whatever  to  make  any  inquiiy 
into  the  state  of  her  funds ;  and  that,  therefore,  while  there  were  no  objections  as  to  the 
first  and  second  articles  called  for,  the  interlocutor  granting  a  diligence  for  the  recovery 
of  the  third  and  fourth  items  ought  in  hoc  statu  to  be  recalled. 

The  Court  restricted  the  diligence  accordingly. 


No.  47.  XVI.  Jurist  139.     9  Dec.  1843.     1st  Div. 

RuTHERGLEN,  Pursuer. 

Gibson,  Defender. 
Process — Jury  Trial — Expenses, 

A  pursuer,  in  an  action  for  loss  and  also  for  damage  sustained  in  consequence  of 
nimious  arrestments,  found  entitled  to  his  whole  expenses,  though  he  obtained  a  verdict 
for  only  five  shillings. 

[Cf.  Barthwiek  v.  GUkison,  2  M.  125.] 
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No.  50.  XVI.  Jurist  Ul.     12  Dec.  1843.     lat  Div. 

James  Shepherd,  Petitioner. — Fordyce. 

Minor — Factor  Loco  Tutoris — Powers — Lease — NobUe  Offieium, — On  the  report  of  a 
land-^nrveyor  that  adequate  rents  could  not  be  obtained  on  leases  for  a  short  period, 
power  iras  granted  to  a  factor  loeo  tutoris  of  an  entailed  proprietor  to  let  for  nineteen 
years.  The  prohibitions  of  entail  were  directed  against  setting  "  tacks  for  any  longer 
period  than  a  lifetime  or  thirty-two  years,  and  not  under  the  then  current  rent,  and 
nowise  for  or  in  consideration  of  any  fine  or  grassum." 

The  petitioner,  who  is  factor  loeo  tutoris  appointed  by  the  Court  to  the  pupU  heir  of 
entail  of  the  estate  of  Barra,  presented  this  application  for  authority  to  grant  leases  for  a 
period  beyond  the  duration  of  lus  office.  By  the  contract  it  was  provided,  that  the  heir 
in  possession  should  not  '*  set  tacks  for  any  longer  period  than  a  lifetime,  or  thirty-two 
years,  and  not  under  the  then  current  rent,  and  nowise  for  or  in  consideration  of  any 
fine  or  graasum." 

The  petitioner  stated  that  he  had  consulted  a  qualified  land-surveyor  in  the  district, 
who  reported  that  considerable  improvements  and  outlay  were  necessary  on  the  farms 
referred  to  in  the  petition ;  and  that  it  was  his  opinion  that  they  could  not  be  let  for 
the  period  yet  to  run  of  the  factory,  except  at  an  undervalue,  and  that  adequate  rents 
could  not  be  obtained  from  good  tenants  on  leases  for  a  shorter  period  than  nineteen  years. 

The  petitioner  accordingly  prayed  the  Court  for  authority  to  let  the  farms  on  leases 
to  endure  for  nineteen  years. 

Lord  President, — It  appears  to  me  that  the  petitioner  has  done  aU  in  his  power  to 
ascertain  whether  these  farms  could  be  let  advantageously  at  a  shorter  period  than  the 
one  prayed  for ;  and  we  have  the  report  of  a  qualified  land-surveyor  in  the  district,  who 
states  that,  in  the  situation  of  the  farms,  adequate  rente  could  not  be  obtained  for  a 
shorter  period  than  nineteen  years.  In  these  circumstances,  there  can  be  no  difficulty 
in  granting  the  application. 

The  Court  unanimously  granted  the  prayer  of  the  petition. 

Authorities. — J.  W.  Mackenzie,  26th  January  1842.     Camegy,  22d  December  1838. 


No.  65.      XVI.  Jurist  167.     19  Dec.  1843.     2nd  Div.— Lord  Cuninghame. 

John  Little,  John  Smith  and  Others  (Little's  Trustees),  AdvocatoiB. — 

SolidtoT'Oeneral  (Anderson),  DonaMson, 

George  Little,  Eespondent. — Hector, 

Trust — Trustees — Liability — Expetises, — The  trustees  appointed  under  a  general  testa- 
mentary deed  conveying  heritable  and  moveable  property,  were  directed,  inter  alia,  to 
allow  the  testator's  son  the  use  of  the  granter's  household  furniture  during  all  the  days 
of  his  life,  with  power  to  the  trustees  "  to  restrict "  "  the  use  of  the  furniture  in  such 
way  and  manner  "  as  "  they  may  judge  proper ; "  declaring,  that  if  they  should  think 
it  advantageous  for  the  trust,  they  were  to  have  power  to  "  dispose  of  all  or  any  part 
of  the  moveables  " — Held,  where  there  was  no  proof  that  the  exigencies  of  the  trust 
required  the  sale  of  the  furniture,  that  the  trustees  acted  erroneously  in  dispossessing 
the  truster's  son  of  the  articles,  and  they  were  accordingly  decerned  to  restore  the 
same.     (2.)  The  trustees,  in  the  circumstances,  foimd  personally  liable  in  expenses. 

The  late  Mr.  and  Mrs.  Little,  who  were  married  parties  residing  in  Ecclefechan, 
executed  a  trust  of  their  heritable  and  moveable  property  in  favour  of  the  advocators, 
under  the  following  conditions  : 

"Li  the^r^  place,  the  said  trustees  shall  satisfy  and  pay  the  funeral  expenses  of  us, 
the  granters  hereof,  and  all  the  debts  and  claims  due  by  me,  the  said  Isobel  Forsyth  "  (or 
Little);  ^'in  the  second  place,  the  expenses  of  and  concerning  the  trust-deed  and 
management  of  the  trust  \  and  in  the  third  place,  the  said  trustees  shall  annually,  or 
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oftener  if  necessary,  either  by  advance  or  otherways,  as  circumstances  shall  require  and 
render  it  prudent,  pay  unto  our  son,  George  Little,  surgeon  in  Ecclefechan,  an  dlowanoe 
or  annuity  during  all  the  days  of  his  life,  such  a  sum  or  sums  of  money  equal  to  the  free 
produce  or  annualrents  of  the  said  subjects,  heritable  as  well  as  moveable,  as  also  allow 
him  the  use  of  our  household  furniture  during  all  the  days  of  his  life,  with  power  to 
them  to  restrict  the  said  allowance,  and  use  of  the  furniture,  in  such  way  and  mamier 
they  may  judge  proper ;  declaring  always,  that  neither  the  said  allowance  or  annuity,  or 
the  said  furniture,  or  any  other  fumiBhings  for  the  liferent  use  of  our  said  son,  nor  any 
other  part  or  parts  of  our  estates,  heritable  or  moveable,  shall  in  noways  be  burdened 
with,  liable  to,  or  attachable  for,  the  debt  or  debts  or  contractions  of  the  said  Geoige 
Little,  our  son,  nor  interfered  with  by  him,  or  by  the  diligence  of  his  creditors,  or  othen 
having  claims,  or  pretending  to  have  claims  against  him,  now  or  in  time  coming; 
declaring  "  "  that  the  residue  and  fee  of  our  said  estates,  heritable  as  well  as  moveable, 
shall  be  made  over  and  conveyed,  by  the  said  trustees  in  office,"  "  to  the  lawful  child  or 
children  of  our  said  son,  share  and  share  alike." 

The  deed  also  contained  the  following  clause : 

"  Declaring  farther,  that  if  the  said  trustees  shall  find  it  advantageous  for  the  ends  and 
purposes  of  the  trust,  they  shall  dispose  of  the  whole  or  any  part  of  the  moveables,  as 
well  as  of  the  heritable  subjects  foresaid  (except  these  parts  which  were  required  by  the 
said  Thomas  Forsyth  in  his  lifetime) ;  and  for  that  purpose,  full  power,  warrant  and 
commission  are  hereby  made  and  granted  to  the  said  trustees,  and  to  grant  proper  and 
valid  irredeemable  dispositions  to  the  purchasers ;  and  upon  receiving  the  price,  to  lay 
the  same,  or  any  part  or  parts  thereof,  out  for  the  liferent  right  of  our  said  son,  and  the 
fee  for  his  lawful  child  or  children ;  and  in  which  dispositions  our  said  trustees  shall 
have  full  power  to  bind  us  and  our  heirs  and  successors  in  absolute  warrandice." 

The  respondent,  who  was  the  truster's  son,  was,  on  his  parent's  death,  allowed  by  the 
trustees  to  remain  in  possession  of  a  portion  of  tlie  inconsiderable  heritable  subjects  left 
in  trust,  and  also  of  the  household  furniture.  Afterwards  the  trustees  raised  a  prooen 
of  removing,  in  which  they  obtained  decree  decerning  him  to  remove  from  the  heritable 
subjects ;  and  they  subsequently  obtained  an  interdict,  whereby  he  was  prohibited,  in 
removing  from  the  premises,  ^om  carrying  away  the  furniture  comprehended  in  the 
trust-deed.  Subsequently  they  put  the  decree  of  removing  in  force,  by  ejecting  the 
respondent  and  carrying  off  to  Annan  the  furniture,  which  was  valued,  in  an  inventorj 
taken  under  authority  of  the  Court,  at  L.52. 

Thereafter,  the  trustees  having  threatened  a  sale,  the  respondent  presented  an 
application  to  the  Sheriff  of  Dumfriesshire,  praying  for  interdict  and  for  restoration  of 
the  furniture,  to  the  effect  of  being  used  and  enjoyed  by  him  in  terms  of  the  trustdeed. 

The  trustees  averred  in  the  record,  that  the  respondent,  instead  of  preserving  the 
moveables  which  had  been  left  in  his  possession,  **  has,  in  breach  of  the  trust  [168] 
committed  to  him,"  "dilapidated,  disposed  of,  and  away  taken  the  most  valuable  part  of 
the  effects  to  the  value  of  L.40,  19s.  6d.,  conform  to  the  inventory,  No.  12  of  process, 
the  portion  remaining,  which  forms  the  subject  of  this  process,  being  valued  at  no  more 
than  L.11,  Os.  6d.,  conform  to  inventory,  Kos.  3-3,  6,  8,  and  12."  And  tliey  abo 
averred,  that  "  from  the  waste  of  the  articles,  dilapidation  of  the  best  part  thereof  by 
the"  respondent,  "as  well  as  the  call  for  payment  of  debts"  (due  by  the  trusters),  "the 
trustees  judged  it  proper  to  take  possession  of  the  few  articles  of  furniture  remaining, 
and  to  dispose  of  them." 

They  accordingly  pleadedy  that  they  had  full  authority  by  the  trust-deed  to  dispose 
of  the  furniture,  and  that  they  had  done  nothing  except  what  they  were  legally 
waiTanted  in  doing  by  the  trust  and  warrants  of  Court ;  and  further,  that  they  were 
justified  in  what  they  had  done,  in  the  circumstances  of  the  case. 

The  Sheriff  allowed  both  parties  a  proof ;  and  thereafter  he  found  that  the  advocators 
had  failed  to  establish  their  allegations  that  the  respondent  was  dilapidating  and  dispos- 
ing of  the  furniture  in  question,  and  he  accordingly  repelled  the  defence,  and  ordained 
them  to  restore  the  furniture. 

The  trustees  advocated,  pleading — 1.  That  they  had  full  power  by  the  trust  to  sell 
the  furniture,  and  therefore  the  application  for  interdict  was  illegal.  2.  Besides,  as  the 
liabilities  of  the  trust  exceeded  in  amount  the  value  of  the  whole  trust-funds,  they  were 
not  only  entitled,  but  bound,  in  the  due  administration  of  their  office,  to  bring  the 
furniture  to  sale,  with  a  view  to  realise  the  estate  and  bring  the  trust  to  a  close. 
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The  Te8]^ndent  pleaded — ^That  the  proceedings  of  the  trustees  \yere  unwarranted, 
either  in  the  ciicumsl^nces  or  by  the  trust-deed. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

'*24^A  December  1842. — The  Lord  Ordinary  having  heard  counsel  in  this  advocation, 
and  thereafter  considered  the  record  in  the  Inferior  Court,  proof  adduced,  and  whole 
process,  finds,  primOj  that  the  advocators  (defenders  in  the  Liferior  Court)  totally  failed 
to  prove  that  the  pursuer,  George  Little,  had,  at  any  period  anterior  to  the  action, 
improperly  dilapidated  the  furniture,  whereof  he  is  entitled  to  the  liferent  use  under  the 
settlement  of  his  Either  and  mother,  libelled  on :  SecundOy  Finds  that  the  defenders 
failed  to  show  that  there  was  any  urgent  or  present  necessity,  in  the  course  of  a  fair 
administration  of  the  trust-affairs,  for  their  selling  the  said  furniture  at  the  time  the  said 
proceedings  were  instituted  before  the  Judge  Ordinary  :  Therefore  approves  of  the 
interlocutors  complained  of,  repels  the  reasons  of  advocation,  and  remits  the  cause  to  the 
Sheriff  simplieiter :  Finds  the  respondent  in  the  advocation  entitled  to  expenses,  and 
remits  the  account  thereof,  when  lodged,  to  the  auditor  to  tax  and  report. 

"Note. — ^It  is  possible  that  some  doubt  might  be  raised  as  to  the  jurisdiction  of  the 
Judge  Ordinary  to  entertain  questions  regarding  the  power  and  administration  of  trustees 
imder  permanent  trusts,  which,  in  general,  it  is  the  duty  of  the  Supreme  Court,  as  a 
court  of  equity,  to  control.  But  as  there  was  here  a  hazard  of  an  immediate  interference 
and  change  of  possession  of  moveables  of  comparatively  trifling  value,  in  the  possession 
of  which  the  pursuer  was  entitled  to  summary  protection,  the  Lord  Ordinary  has  assumed 
the  SherifTs  jurisdiction  (which  was  not  objected  to)  to  be  clearly  well  founded,  at  least 
to  the  effect  of  defending  the  pursuer  in  possession,  till  some  more  urgent  necessity^  for 
the  sale  of  this  furniture  be  proved  in  a  competent  form,  than  has  yet  been  brought 
forward. 

"  The  proof  adduced  on  both  sides  is  little  creditable  to  these  trustees,  and  seems  at 
present  to  support  very  decisively  the  complaint  of  the  pursuer.  The  proof  of  the 
pretended  dilapidation  literally  comes  to  nothing ;  and  the  whole  proceedings  of  these 
trustees  carry  with  them  an  aspect  of  their  being  actuated  with  very  unworthy  and 
oppressive  views  towards  their  unfortunate  friend,  for  whose  benefit  the  trust  was 
created. 

"  The  trustees'  plea  now  resolves  into  one  of  absolute  power,  in  which  they  seem  to 
think  they  are  subject  to  no  control.  They  state  that  they  are  authorised  by  the  trust- 
deed,  '  if  they  shall  find  it  advantageous  for  the  ends  and  purposes  of  the  trusty  they 
'  shall  dispose  of  tJie  whole  or  any  part  of  the  moveables,'  full  power  and  warrant  to  that 
effect  is  given  to  them,  and  that  they  are  the  sole  judges  of  the  necessity  or  advantage  of 
such  sale.  But  it  is  thought  that,  under  a  proper  and  consistent  construction  of  this 
trusty  the  preceding  power  cannot  be  held  to  apply  to  the /umi/i/re,  which  is  the  subject 
of  a  separate  provision.  The  trustees  are  specially  directed,  besides  paying  over  the 
whole  annual  income  of  the  trust-estate  to  the  pursuer,  *•  to  allow  him  the  use  of  our 
'  housefuM  furniture  during  all  the  days  of  his  life,  with  power  to  them  to  restrict  the 

*  said  allowance  and  use  of  the  furniture  in  such  way  and  manner  they  may  judge 

*  proper.' 

"This  clause  appears  to  the  Lord  Ordinary  to  take  lAi^  furniture  out  of  the  provision 
applicable  to  the  moveables  generally  of  the  trusters.  No  doubt,  if  proper  cause  occurred, 
the  trustees  might  impose  great  restrictions  on  Mr.  Little  in  the  use  of  the  furniture,  and 
even  in  the  portion  of  income  allotted  to  him.  But  |if  any  attempted  restrictions 
proceeded  on  false  reasons  assigned,  this  would  be  so  plain  an  abuse  of  their  powers  as 
trustees,  that  a  court  of  law  would  control  them.  In  the  present  instance,  the  trustees 
have  failed  to  show  any  ground  either  for  selling  the  furniture,  or  imposing  any  restraint 
on  George  Little  in  the  use  of  it;  and  the  Lord  Ordinary  must  add,  that  they  had 
better  teke  good  advice  before  they  put  to  hazard  any  more  of  the  trust-funds,  or  rather 
of  their  own,  in  such  litigations  as  the  present,  as  these  can  never  be  allowed  in  any 
accounting  with  the  pursuer." 

The  trustees  reclaimed,  arguing  particularly  their  second  additional  plea  in  law,  and 
especially  that  the  second  finding  of  the  Lord  Ordinary's  interlocutor  was  erroneous,  and 
that  it  was  in  their  power,  which  they  had  never  had  an  opportunity  to  do,  to  prove 
that  the  assumption  on  which  his  Lordship  had  proceeded  in  that  finding  was  without 
foundation. 

At  advising  (13th  June  last),  the  Court  were  unanimously  of  opinion  that  the  first 
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finding  of  the  Lord  Ordinary's  interlocutor  was  right ;  hut  as  it  appeared,  on  considering 
the  pleadings  in  the  Inferior  Court,  that  the  trustees  never  had  had  an  opportonitj  of 
proving  that  the  sale  of  the  furniture  was  rendered  necessary  hy  the  amount  of  the 
dehts  of  the  trusters,  their  Lordships  pronounced  the  following  interlocutor : 

"ISM  June  1843. — ^The  Lords  having  advised  the  reclaiming  note  for  John  Little 
and  others,  trustees  of  George  Little  and  his  wife,  against  Lord  Cuninghame's  interlocutor, 
dated  the  24th  day  of  Decemher  last,  and  heard  counsel  for  the  parties  thereon,  alter 
the  interlocutor  reclaimed  against ;  advocate  the  cause  of  new  ;  find  that  the  advocaton 
failed  to  establish  their  allegation  that  the  pursuer,  George  Little,  was  dilapidating  and 
disposing  of  the  furniture  in  question ;  and  find  the  defenders  personally  liable  in  the 
expenses  of  process  prior  to  the  30th  day  of  March  1841 ;  allow  ike  account  to  be  given 
in,  and  when  lodged,  remit  to  the  auditor  to  tax  the  same  and  report :  But  in  respect  of 
the  averments  made  in  the  Liferior  Court  as  to  the  debts  of  the  deceased,  in  the  answeis 
and  condescendence  for  the  defenders,  and  specially  brought  forward  in  the  reclaiming 
petition  against  the  interlocutor  of  the  30th  day  of  March  1841,  and  of  the  second  plea 
in  law  in  this  Court,  allow  the  defenders  to  put  in  an  articulate  minute  as  to  the  debts  of 
the  deceased,  the  dates  and  mode  of  contracting  the  same,  and  the  vouchers  on  which 
they  stand,  and  also  of  the  amount  of  the  moveable  funds  and  effects,  and  value  of  the 
heritable  property  of  the  deceased,  the  said  condescendence  to  be  lodged  in  ten  days, 
reserving  all  other  questions  of  expenses." 

On  advising  the  minute  (of  this  date)  which  was  lodged  by  the  trustees, 

Lord  Jtisiice-Cierk. — I  cannot  think  that  this  minute  comes  [189]  up  to  the  views  of 
your  Lordships  in  pronouncing  the  interlocutor  of  June  last.  It  contains  for  the  most 
part  claims  of  debt  which  were  not  in  our  view  at  the  last  advising ;  and  therefore,  I 
am  now  clearly  of  opinion  that  the  trustees  have  no  case  whatever,  and  that  they  should 
be  found  personally  liable  in  expenses. 

Lord  Medtoyn, — I  am  entirely  of  the  same  opinion,  and  I  consider  that  it  is  plain 
there  was  no  necessity  for  selling  the  furniture  at  the  date  of  the  respondent's  applica- 
tion for  interdict,  and  that  he  is  entitled  to  have  the  furniture  restored  to  him. 

Lord  Moncreiff  concurred. 

Lord  Cockbum  not  having  been  transferred  to  the  Second  Division  at  the  period 
when  the  case  was  advised,  declined  stating  any  opinion. 

The  Court 

**  Find  that  the  defenders  have  failed  to  show  in  this  process  that  there  was  any 
necessity  for  selling  the  furniture  in  question  at  the  time  when  their  application  was 
made  to  the  Judge  Ordinary :  Therefore,  grant  the  interdict  craved  for  in  the  respondent's 
petition  to  the  Sheriff,  and  ordain  the  defenders  and  advocators,  John  Little,  formerly 
farmer  in  Greengatehouse ;  John  Smith,  formerly  farmer  in  Middlebiehill ;  and  Thomas 
Robinson  Smyth  and  Charles  Gray  Smyth,  both  writers  in  Dumfries,  all  accepting 
trustees  under  the  settlement  of  George  Little  and  Mrs.  Isobel  Forsyth  or  little,  his 
spouse,  to  restore  the  furniture  to  the  respondent,  as  craved  in  the  said  petition,  and 
decern  :  Find  the  said  advocators  personally  liable  in  the  expenses  of  process  since  the 
30th  day  of  March  1841 ;  allow  an  account,"  &c. 


No.  71.  XVI.  Jurist  177.     22  Dec.  1843.     1st  Div.— Lord  Murray. 

John  Christib  Foulds,  Appellant. — Buchanan, 
Alexander  Fotheringhame,  Respondent. — lngli$. 

Bankrupt  Statute — Process — Review — Trustee^  Election  of, — Held  that  Sunday  is  counted 
in  reckoning  the  period  of  four  days  within  which,  by  the  47th  section  of  the  Bank- 
rupt Act^  notes  of  objections  must  be  lodged  in  the  hands  of  the  Sheriff-clerk. 

In  the  sequestration  of  Alexander  MHjrregor,  a  competition  for  the  office  of  trustee 
took  place  between  Alexander  Fotheringhame  and  John  Christie  Foulds.  The  former 
had  tJie  majority  of  votes  in  value,  but  neither  the  Sheriff  nor  his  Substitute  being 
present^  it  was  impossible  to  dispose  of  the  election,  as  prescribed  by  the  46th  section  of 
the  bankrupt  statute,  and  became  necessary  to  apply  the  47th  section,  which  provide^ 
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that  in  the  case  of  competition,  the  parties  shall,  *'  within  four  days  from  the  date  of  the 
said  meeting,''  lodge  in  the  hands  of  the  Sheriff-clerk  short  notes  of  objections.  The 
meeting  was  held  on  Friday  the  3d  of  March,  but  the  notes  of  objections  were  not 
lodged  by  Foidds  till  Wednesday  the  8th.  The  Sheriff  found  that  the  objections  were 
too  late,  and  declared  Fotheringhame  duly  elected.  Foulds  appealed,  and  maintained, 
that  as  one  of  the  days  in  question  was  a  Sunday,  it  was  not  to  be  counted. 

The  Lord  Ordinary  made  avizandum  to  the  First  Division,  issuing  the  following 
note: 

"  The  Lord  Ordinary  has  not  had  any  authority  pointed  out  to  him  by  the  parties 
which  establishes  that  the  expression  in  the  statute  of  four  days  is  contradistinguished 
to  four  free  days  or  four  working  days.  Some  English  authorities  have  been  referred  to, 
according  to  whom  it  appears  that,  in  certain  cases,  the  Sunday  is  not  reckoned,  while 
in  others  it  is.  It  was  determined,  Burrow's  Beports,  ii.  2130,  that  Sunday  was  not 
esteemed  as  one  of  four  days  in  arrest  of  judgment ;  and  the  practice  there  is  said  to  be 
the  same  on  both  sides  of  the  court — the  criminal  as  well  as  the  civil ;  and  the  same 
was  decided  in  the  case  of  Wathen,  East^  zi.  271,  though  it  is  said  in  a  note,  272,  B, 
that  a  different  rule  is  observed  in  actions  and  in  rules  for  judgment. 

*'  Where  the  period  amounts  to  seven  days,  or  exceeds  that  number,  the  Sunday  is 
included  unless  specially  excepted ;  but  where  the  period  does  not  exceed  four  days,  it 
would  make  a  very  great  difference  in  the  time  appropriated  to  any  business  if  the 
Sunday  were  not  deducted. 

"The  Lord  Ordinary  felt,  therefore,  di^)osed  to  allow,  in  this  case,  the  deduction  of 
the  Sunday  ;  but  as  the  matter  never  appears  to  have  been  considered  in  the  Court,  and 
S8  it  is  of  importance  that  the  mode  of  computing  the  days,  whatever  it  may  be,  should 
he  generally  known,  he  ordered  minutes  with  the  view  of  reporting  the  case  to  the 
Court" 

When  the  case  came  to  be  advised,  a  difference  of  opinion  being  expressed,  the  Court 
ordered  a  consultation  of  the  other  Judges. 

The  following  opinions  were  returned : 

Lord  Jugtiee-derk  : 

"  The  sequestration  statute,  sect.  47,  directs,  in  the  case  which  has  occurred,  that  *  if 
'  there  be  competition  or  objection,  the  parties  shall,  within  four  days  from  the  date  of 
*  the  said  meeting,  lodge  in  the  hands  of  the  Sheriff-clerk  short  notes  of  objections,  and 
'  the  Sheriff,  or  ordinary  Sheriff-substitute,  shall  forthwith  hear  the  parties  thereon,'  && 

"The  notes  of  objections  by  Foulds  were  not  lodged  within  four  days  from  the  date 
of  the  meeting,  and  hence  were  rejected  by  the  Sheriff. 

"Foulds  contends,  that  in  law  they  must  be  deemed  to  be  lodged  ioithin  four  dafs^ 
though  actually  lodged  on  the  fi/tky  because  one  of  the  intervening  days  (not  the  fourth 
or  last  day,  but  one  of  the  preceding  days)  was  a  Sunday,  and  maintains  that  in  the  com- 
putation of  four  days,  Sundays,  when  they  occur,  must  always  be  deducted,  so  as  to 
make  the  period  five  days. 

"  In  the  case,  it  is  now  admitted  that  there  is  no  specialty,  and  that  the  question 
must  be  decided  as  a  general  point.  The  decision  will  apply  equally  to  the  period  of 
four  days  after  the  meeting  provided  for  by  the  46th  section,  when  the  Sheriff,  if  present, 
makes  avizandum. 

"  Indeed,  the  decision  will  apply,  in  my  opinion,  equally  to  every  period  mentioned 
in  the  statute.  For  I  can  discover  no  ground  why,  if  Sundays  are  to  be  deducted  when 
&ey  occur  in  periods  of  four  or  of  six  days,  they  must  not  also  be  deducted  in  periods 
of  ten  days  (which  may  include  two  Sundays),  or  whenever  there  is  more  than  one  Sun- 
day to  deduct.  A  distinction  between  a  period  of  time  including  one  Sxmday,  and  a 
period  of  time  including  (too  Sundays,  seems  to  me  to  be  without  any  warrant  in  the 
statute,  which  specifies  the  different  periods  of  time  by  days  or  weeks,  without  reference 
to  the  fact  whether  one  or  two  Sundays,  or  whether  any  Sunday,  occurs  within  such 
periods  of  time. 

"Again,  if  a  period  of  so  many  days  implies  in  law  one  day  more  whenever  a  Sunday 
is  included,  and  if,  on  that  ground, /our  days  in  this  case  cover  ^t;e,  the  same  construc- 
tion must  be  put  on  all  other  modem  statutes  as  to  all  similar  periods  of  time. 

"The  point  raised,  then,  is  a  very  general  one.  It  occurs  as  to  the  construction  of  a 
modem  statute  establishing  certain  regulations  which  are  whoUy  statutory,  and  purely 
arbitrary. 
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"  It  does  not  depend  on  the  usages  of  particular  trades,  or  on  the  interpretation  pat 
by  general  understanding  on  particular  contracts,  or  rather  on  certain  terms  occuring  in 
contracts. 

"  It  is  in  no  degree  analogous  to  the  views  taken  by  courts  of  law  as  to  their  own 
rules,  or  even  as  to  the  rules  for  their  procedure  laid  down  by  statute.  Such  rules 
relate  generally  to  court  days,  and  to  things  to  be  done  in  Ck)urt.  The  Court,  which 
makes  or  is  entrusted  with  the  duty  of  applying  the  rules,  is  entitled  to  explain  vhe  view 
on  which  they  are  framed,  in  reference  to  the  very  objects  for  which  they  are  framed. 

"  I  find  no  light  from  any  decisions  or  analogies  applicable  to  such  cases  which  can 
be  of  the  least  use  in  the  present  question. 

"  When  a  statute  (introducing  and  establishing  certain  regulations  in  themselves 
arbitrary,  not  connected  with  any  existing  system  of  procedure,  which  depends  on  the 
sittings  or  court  days  of  any  court)  appoints  certain  things  to  be  done,  if  intended  to  be 
done  at  all,  '  within  four  days  from  the  date '  of  a  certain  meeting  (the  period  for  holding 
which  is  perfectly  imcertain,  whether  at  the  beginning,  or  middle,  or  end  of  a  week).  I 
am  of  opinion  that  a  Sunday  (occurring  within  the  four  days)  is  '  as  much  a  day  to 
*  occupy  space  of  time  as  any  other  day.'     Baron  Alderson. 

"  I  am  not  aware  how  the  expression  *  within  four  days '  can  be  interpreied  at  all 
It  seems  to  me  to  be  simply  a  tepecificatton  of  the  number  of  days  ;  and  I  cannot  make 
four  cover  Jive. 

"  Many  clauses  in  the  bankrupt  statute  specify  various  different  periods  of  time,  of 
two  days,  four  days,  six  days,  eight  days,  fourteen  days,  &c.,  for  a  variety  of  different 
purposes.  This  occurs  very  frequently.  The  clauses  are  marked  on  the  margui.^  It 
would  make  singular  work  under  this  statute  if  these  periods  of  two,  four,  six,  dght 
days,  and  so  forth,  may  all  be  extended  so  as  to  cover  Sundays  in  addition  to  the 
specified  number. 

"  The  respondent,  on  the  other  hand,  states,  as  a  conclusive  argument  against  such 
construction,  that  in  the  20th  section,  when  it  was  thought  necessary,  as  to  one  period  of 
two  days,  to  make  allowance  for  the  risk  of  one  being  on  a  Sunday,  it  is  expressly  done 
by  the  terms,  *  before  the  expiration  of  tlie  second  lawful  day  after  the  first  deliverance.' 
But  the  re-  [178]  -spondent  very  greatly  imderstates  the  value  and  force  of  the  aid  thus 
derived  from  the  statute  itself  in  deciding  the  present  question. 

"  For,  1.  The  20th  section,  in  an  after  part  of  it,  goes  on  to  require  certain  other 
things  to  be  done  *  within  four  days '  from  the  same  date  (that  of  the  deliverance  award- 
ing sequestration),  and  '  within  eight  days '  from  the  said  date,  without  any  provision  as 
to  lawful  days.  Hence  the  special  exception  in  the  commencement  of  the  section  as  to 
the  second  lawful  day^  was  inserted  with  the  utmost  discrimination,  and  with  particular 
reference  to  that  particular  period  of  two  days. 

"  2.  As  to  another  period  of  two  days  mentioned  in  the  54th  section,  no  such  declara- 
tion is  inserted. 

"  3.  The  20th  is  not,  as  the  respondent  supposes,  the  only  section  in  which  the 
occurrence  of  a  Sunday  is  carefully  provided  for,  when  intended  to  be  guarded  against 
and  excepted.  On  the  contrary,  the  same  provision  as  to  lawful  days  occurs  in  sections 
101,  105,  109,  110,  133. 

"  Hence,  then,  in  this  very  statute,  in  six  different  cases  in  which  the  occurrence  of 
a  Sunday  within  the  periods  of  time  mentioned  was  intended  to  be  provided  for,  it  is 
made  specially  and  expressly  the  ground  of  direct  and  particulcir  enactment  and  exception 
by  appropriate  terms  usually  employed  for  such  purposes,  viz.,  lawful  days. 

"  To  my  mind  the  conclusion  is  irresistible  as  to  all  other  periods  of  time  mentioned 
in  the  statute. 

"  I  have  only  to  add,  in  conclusion,  that  I  would  suggest  that  the  interlocutor  dis- 
missing the  appeal,  if  the  opinions  of  the  Court  coincide  with  the  view  now  stated,  should 
be  special,  and  not  merely  an  affirmance  of  the  Sheriffs ;  \sty  because  the  interlocutor  of 
the  Sheriff  contains  an  allusion  to  a  matter  of  fact  now  abandoned.  2dly^  Because  the 
Sheriff  holds /ree  and  working  days  to  be  equivalent  expressions.  And,  Mly^  Because  he 
asserts  that  *  working  days '  is  a  phrascoJo(fy  whirh  usually  occurs  in  statutes  or  legal  pro- 

1  Sect.  7,  13,  14,  15,  20,  21,  22,  36,  46,  47,  54,  60,  62,  65,  73,  75,  77,  88,  93,  95, 
105,  112,  115,  126,  127,  128,  134,  141. 
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cedixre.     It  may  be  an  expression  in  argument  or  opinions.     I  am  not  aware  that  such 
phraseology  occurs  either  in  statutes  or  rules  of  Court. 

"  A  good  deal  is  said,  although  it  is  stated  that  no  blame  is  imputed,  as  to  the  delay 
in  returning  the  documents  to  the  Sheriffs  office  till  Saturday  (which  the  respondent,  on 
the  other  hand,  imputes  to  the  appellant's  own  agent),  and  also  as  to  the  impossibility  of 
getting  papers  out  of  the  Sheriff-clerk's  office  in  Glasgow  after  four  o^clock  on  Saturday. 
As  it  is  admitted  that  no  special  case  of  blame  is  raised  in  this  instance,  I  am  not  aware 
of  the  use  of  such  statements.  But  this  is  plain,  that  if  a  party  gives  notice  to  the 
Sheriff-clerk  that  he  will  require  such  documents  as  soon  as  lodged  on  a  Saturday,  the 
clerk  is  not  likely  to  incur  personal  responsibility  by  inattention  to  such  notice,  and  by 
shutting  his  office  before  the  papers  can  be  borrowed." 

Lords  Medwyn^  Qunvnghaniey  and  Wood : 

"We  concur  in  the  preceding  opinion  of  the  Lord  Justice-Clerk." 

Lord  Coekbum: 

"  I  am  of  opinion  that  the  particular  question  now  at  issue  is  settled  by  the  fact,  that 
in  the  very  statute  out  of  which  it  arises,  when  Sunday  is  meant  to  be  excluded  iu  the 
computation  of  days,  this  is  expressly  stated,  from  which  I  infer,  that  when  not  stated, 
no  such  exclusion  is  intended." 

Lord  Ivory : 

"  I  am  of  opinion  that  Sunday  must  be  counted  in  reckoning  the  statutory  period  of 
four  days :  1.  Because  it  seems  impossible  to  come  to  any  other  conclusion  consistently 
with  the  express  words  of  the  statute.  2.  Because  the  statute,  in  various  places,  makes 
mention  of  '  law/td  days,' — plainly  drawing  a  distinction  between  these  and  running 
days,  and  so  furnishing  a  gloss  for  its  own  construction,  where  the  word  *  days  '  is  used 
alone,  without  adjecting  the  characteristic  designation  of  '  lawful.'  3.  Because,  in  a  ques- 
tion of  construction  of  this  kind,  all  argument  merely  ab  tnconvenienti  is  out  of  place  ; 
and,  4.  Because,  even  although  usage  could  be  shown  to  have  introduced  a  contrary  rule 
in  certain  analogous  cases,  which,  so  far  as  regards  our  practice  in  Scotland,  I  am  not 
aware  is  the  case,  I  do  not  think  it  is  either  safe,  or  at  sill  agreeable  to  any  sound  canon 
of  construction,  to  extend  a  nde  so  introduced  beyond  the  very  case  to  which  the  usage 
applies ;  more  especially  in  reference  to  the  interpretation  of  statutory  words,  which  in 
themselves  present  nothing  that  is  doubtful  or  ambiguous.  What  may  be  the  usage  of 
England  in  this  respect,  or  the  practical  rules  to  which  it  may  in  some  cases  have  given 
rise,  I  do  not  hold  myself  qualified  or  called  upon  to  consider.  But  so  far  as  I  under- 
stand the  authorities  which  have  been  referred  to  in  the  pleadings,  they  do  not  appear 
to  me  to  be  in  conflict  with  the  principles  of  construction  on  which  I  have  proceeded ; 
and  indeed,  I  would  gather  from  them,  that  it  is  only  where  practice  has,  in  a  partici^ar 
instance,  fixed  an  exceptional  meaning  on  the  word  '  days,'  that  any  other  than  its  ordi- 
nary and  natural  sense  has  ever  been  adopted.  '  If  it  is  left  to  the  construction  of  law,' 
without  any  usage  to  countervail,  that  construction  would,  according  to  the  doctrine  of 
Lord  Eldon,  seem,  as  the  general  rule,  to  be  conclusive  against  the  exclusion  of  Sunday. 
Indeed,  I  do  not  observe  it  alleged  that  there  is  any  English  case  where,  in  construing 
the  express  enactment  of  statute,  an  opposite  result  has  been  arrived  at,  even  with  the 
aid  of  usage." 

Lord  Murray  : 

"  I  have  come  to  agree  with  the  opinion  expressed  by  Lord  Ivory." 
Lord  Moncreiff: 

"  I  concur  in  the  opinions  of  the  Lord  Justice-Clerk  and  Lord  Ivory.  Whether  it 
might  have  been  just  or  expedient  to  exclude  Sunday  in  the  reckoning  of  the  four  days, 
it  is  not  for  the  Court  to  inquire.  The  rule  is  given  by  simple  words  in  daily  use,  with- 
out any  qualification ;  and  there  is  not  any  averment  of  practice  or  usage  in  the  particular 
case  to  control  them.  I  think  that,  in  such  circumstances,  the  Court  cannot  make  a  rule 
different  from  that  which  the  words  of  the  statute,  in  their  plain  import,  lay  down." 

The  case  being  again  advised,  the  Court  unanimously  concurred  in  opinion  with  the 
consulted  Judges — Lord  Jeffrey,  who  had  previously  expressed  doubts,  now  concurring. 
The  Court  dismissed  the  appeaL 
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No.  102.      XVI.  Jurist  278.     3  Feb.  1844.     Ist  Div.— Lord  Cuninghame. 

John  Paterson,  Pursuer. — Hector. 

Thomas  and  Kenneth  Mackbnzib,  Defenders. — Penney. 

Process — Jurisdiction — Competency. — An  action  against  two  classes  of  defenders  residing 
in  different  jurisdictions,  and  concluding  against  them  alternatively  for  loss  sustained 
on  successive  bargains  in  relation  to  one  parcel  of  wool,  held  competent  in  the  Court 
of  Session,  though  for  a  sum  under  L.25. 

John  Paterson  purchased  a  quantity  of  wool  from  Thomas  and  Kenneth  Mackenzie, 
"  to  be  delivered  free  at  Glasgow,"  and  previous  to  delivery  resold  it  to  the  Port-Eghnton 
Spinning  Company  there,  at  a  profit  of  L.6,  5s.  6d.  on  the  whole  amount.  Paterson 
intimated  this  sale  to  the  original  sellers,  asking  them  to  cause  the  wool  to  be  forwarded 
as  soon  as  possible.  A  considerable  delay  took  place  in  consequence  of  the  interruption 
of  the  navigation  of  the  Caledonian  Canal,  and  when  the  wool  at  length  arrived,  the 
Port-Eglinton  Spinning  Company  refused  to  pay  the  full  price,  on  the  ground  that  it 
had  not  been  timeously  delivered.  Paterson  intimated  this  refusal  to  the  Messrs. 
Mackenzie,  holding  them  responsible  for  any  loss  that  might  arise  from  the  delay. 
Ultimately  Messrs.  Mackenzie  entered  into  a  transaction  with  the  Port-Eglinton 
Spinning  Company,  and  sold  the  wool  to  them  at  a  small  loss.  Messrs.  Mackenzie  having 
their  residence  at  Edinburgh,  and  the  Port-Eglinton  Spinning  Company  at  Glasgow, 
Paterson  raised  an  action  before  the  Court  of  Session  for  the  sum  of  L.6,  5s.  6d.,  his 
profit  on  the  sale  to  the  company,  and  L.2,  3s.  of  expenses  incurred  to  his  agent  in 
consequence  of  the  delay  of  delivery.  The  summons  narrated  the  purchase  of  the  wool, 
the  subsequent  sale  to  the  Port-Eglinton  Spinning  Company,  the  transaction  of  Messrs. 
Mackenzie  with  that  company,  containing,  inter  aliOy  a  stipulation  that  Messrs. 
Mackenzie  shoidd  relieve  the  company  of  any  loss  arising  from  any  dispute  between 
them  and  the  [279]  pursuer,  and  concluded  alternatively  that  the  Port-Eglinton 
Company  should  be  decerned  to  make  payment  to  the  pursuer  of  the  above  sums  of 
profit  and  expenses ;  or,  in  the  event  of  its  being  found  that  the  wool  was  not  timeously 
delivered,  or  of  the  company  being  assoilzied  on  any  ground  inferring  liability  in  Messrs. 
Mackenzie,  that  the  decerniture  should  be  against  them. 

Messrs.  Mackenzie  and  the  Port-Eglinton  Spinning  ComTpsmj pleaded  as  a  preliminary 
defence — "  the  action  is  incompetent,  being  brought  in  the  Court  of  Session  for  a  sum 
under  L.25." 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"  Idth  December  1843. — The  Lord  Ordinary  having  heard  counsel  on  the  preliminary 
defences  stated  to  the  jurisdiction  of  this  Court — In  respect,  Imo,  That  the  present 
action  is  founded  on  an  allegation  of  successive  bargains  respecting  the  same  parcel  of 
wool,  and  involves  an  inquiry  into  the  conduct  of  both  classes  of  defenders  in  relation 
thereto ;  2rfo,  That  the  defenders  reside  in  different  jurisdictions,  and  could  not  have 
been  made  amenable  to  one  forum  in  any  other  manner  than  by  action  in  this  Court; 
and,  3^to,  That  the  summons  has  been  raised  by  the  antecedent  leave  of  this  Court, 
given  on  a  passed  bill,  Kepels  the  preliminary  defence  against  the  jurisdiction  of  this 
Court,  in  hoc  statu,  on  the  libel  as  laid,  but  reserves  to  the  defenders  to  show,  when  a 
record  is  prepared,  and  when  the  facts  come  to  be  investigated,  that  it  was  unnecessary 
to  cite  both  or  either  of  the  defenders  in  this  Court,  and  that  the  pursuer  had  otherwise 
a  clear  remedy  for  the  wrongs  (if  any)  sustained  by  him  in  the  premises ;  and  in  respect 
the  defenders  have  declared  that  they  are  not  to  acquiesce  in  this  interlocutor,  finds 
them  liable  in  expenses,  in  terms  of  the  statute,  and  allows  an  account  thereof  to  be 
given  in,  and  when  lodged  remits  the  same  to  the  auditor  to  tax  and  report. 

"  Note. — There  is  no  point  more  clearly  fixed  in  the  law  of  form  than  this,  that  a 
party  holding  a  claim  below  L.25  against  two  or  more  defenders  residing  in  different 
local  jurisdictions,  is  entitled  to  bring  tlie  case  and  the  parties  at  once  into  this  Court, 
to  which  both  are  amenable.  The  case  is  held  to  fall  under  the  exception  in  the  Act 
1672,  which  provides,  *That  all  causes  not  exceeding  the  value  of  two  hundred  merks 

*  Scots  be,  in  the  first  instance,  carried  on  before  the  inferior  judges ;  and  that  no 

*  summons  be  raised  upon  bill  for  causes  of  less  importance,  for  which  the  clerk  of  the 

*  bills  and  writers  to  the  signet  are  to  be  answerable  at  their  peril,  except  there  be  such 
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'  rmtioni  eondetcended  on  in  the  bill  as  would  be  sufficient  to  procure  an  advocation  of 

*  the  cause  from  the  inferior  judge  in  behalf  of  a  defender,  and  competent  instructions 

*  thereof.' 

"  Now,  if  two  defenders  were  cited  in  an  action  before  any  inferior  court,  when  one 
of  them  was  not  subject  to  the  jurisdiction  of  the  Judge  Ordinary,  it  would  always  be 
competent  for  that  party  to  advocate  on  the  ground  of  incampeteney,  and  thus  get  the 
action  dismissed.  Accordingly,  Mr.  Darling  distinctly  states  (voL  i.,  p.  7),  that 
'smmnonses  for  claims  under  L.25  against  strangers  or  debtors  in  different  ekiree^  must 
'  proceed  on  a  bill,  which  is  signed  by  the  derk  of  the  bills  only,  as  authorised  by  53d 

*  Geo.  iiL,  c.  64,  sect.  17 ;  for  this  act  empowers  him  to  sign  all  bOls.' 

"  The  Lord  Ordinary  is  not  as  yet  able  to  perceive  that  there  is  any  improper  use  of 
the  privilege  in  the  present  case.  The  pursuer's  claim,  no  doubt,  is  small,  but  it  may  be 
reiy  unjustly  and  very  unreasonably  resisted. 

"The  pursuer's  statement  is,  that  he  bought  wool  from  one  class  of  the  defenders, 
and  transferred  his  bargain  to  the  other  defenders ;  but  that  the  latter  refuse  to  pay  him 
the  stipulated  price,  because  the  other  defenders  did  not  make  delivery  in  due  time. 

"In  these  circumstances,  it  is  thought  to  be  most  expedient  to  convene  both 
defenders  in  one  action,  with  alternative  conclusions,  as  if  the  pursuer  had  brought 
separate  actions  in  different  Sheriff  CJourts,  and  then  brought  them  into  this  Court  by 
suspension  and  reduction,  or  otherwise  it  might  have  given  rise  to  an  accumulation  of 
litigation  quite  vexatious. 

"  But  if  it  appear,  on  investigation  of  the  facts,  and  on  ascertaining  the  pleas  urged 
by  the  different  defenders  on  the  merits,  that  it  was  unnecessary  to  cite  one  class  of  the 
defenders,  or  that  the  pursuer  had  truly  no  claim  against  either  of  them,  the  reservations 
in  the  interlocutor  will  enable  the  Judge  afterwards  to  dismiss  the  action,  and  to  award 
costs  to  either  or  both  classes  of  defenders." 

Messrs.  Mackenzie  reclaimed.     The  Court  adhered. 


No.  109.        XVI.  Jurist  297.     10  Feb.  1844.     let  Div.— Lord  Robertson 

John  Macintosh  and  Others  (Brown's  Trustees),  Clainaants. — McNeill. 

John  Macintosh  and  Others,  Claimants. — J.  H,  PcUtiean. 

Proeea — Mtdtiplepainding — Competency. — Circumstances  in  which  a  process  of  multiple- 
poinding  was  dismissed,  on  the  ground  of  there  being  no  double  distress. 

John  Brown,  by  trust-settlement  and  disposition,  conveyed  his  whole  property  to 
Captain  John  Macintosh  and  others,  Is/,  for  payment  of  the  truster's  debts,  &c. ;  2^,  for 
payment  of  such  legacies  as  he  should  leave ;  Sdly,  the  trustees  were  appointed, 
immediately  after  the  truster's  death,  or  as  soon  therec^ter  as  might  be,  to  convey  the 
whole  residue,  heritable  and  moveable,  in  favour  of  Captain  John  Macintosh.  The  only 
legacy  left  by  the  truster  was  one  of  L.20  to  his  servant.  That  had  been  paid  by  the 
trustees ;  and  the  debts  and  funeral  expenses  having  also  been  paid,  [298]  tiie  two  first 
purposes  of  the  trust  had  been  fulfiUed.  The  only  remaining  purpose  was  the  ihird^ 
viz.,  the  conveyance  of  the  residue ;  and  this,  it  was  said,  was  delayed  merely  until  the 
trustees  were  able  to  sell  the  only  heritable  subject  conveyed  to  them.  In  these 
drcumstanoes,  Donald  Brown,  the  truster's  heir,  raised  a  process  of  multiplepoinding  in 
name  of  the  l^rustees,  in  which,  after  narrating  the  trust<leed,  and  an  agreement  entered 
into  between  himself  (the  raiser)  and  Captain  Macintosh,  the  residuary  legatee,  by  which 
the  former  agreed  to  ratify  the  trust-disposition,  and  the  latter  to  pay  him  one>third  of 
the  free  residue,  he  subsumed,  that  the  nominal  raisers  were  harassed  at  the  instance  of 
sundry  persons,  claimers  of  the  trust-property,  particularly  the  saids  Captain  Macintosh, 
Donald  Brown,  and  Helen  Khind  (the  servant  to  whom  the  legacy  had  been  left),  and 
concluded  in  the  usual  terms,  that  the  nominal  raisers  shall  be  found  liable  in  once  and 
an^  division;  that  the  claimants  should  produce  their  claims,  and  dispute  their 
preferences ;  and  that  the  nominal  raisers  should  be  decerned  and  ordained  to  divide  the 
trust^ubjects  among  such  of  the  claimants  as  should  be  foimd  to  have  the  best  right 
thereto.  The  trustees  objected  to  the  multiplepoinding  as  unnecessary  and  incompetent, 
S.B.B.  J.  27 
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ill  respect-^1.  That  there  is  no  allegation  either  of  doable  distrefis,  or  of  any  question  or 
competition  under  the  trust,  or  of  anything  which  can  raise  such  question  or  competition. 
2.  That  it  proceeds  upon  a  statement  put  into  the  mouths  of  the  nominal  raisers^  which 
they  not  only  do  not  adopt,  but  repudiate ;  and  which  is  inconsistent,  both  in  fkct  and 
in  law,  with  the  deeds  set  forth  in  the  summons.  3.  That  it  is  wholly  inexpedient  and 
unwarranted,  and  could  only  tend  to  the  dilapidation  of  the  trust-funds. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

^^Sth  December  1843. — ^The  Lord  Ordinary  having  heard  parties'  procurators  on  the 
objections  to  the  competency  of  the  present  process  of  multiplepoinding,  and  having 
considered  the  terms  of  said  simimons  and  objections  thereto,  Finds  that  the  real  raiser, 
Donald  Brown,  has  no  claim  under  the  trust-deed  of  the  late  John  Brown  against  his 
estate  or  effects,  and  that  the  residue  is  thereby  conveyed  to  Captain  Macintosh :  Finds 
that  the  nominal  raisers  are  not  alleged  to  have  been  parties  to  the  agreement  betwixt 
Captain  Macintosh  and  the  said  Donald  Brown,  under  which  alone  his  claim  against 
Captain  Mackintosh  arises,  and  that  there  is  no  double  distress  or  competition  arising 
under  the  trusiHieed  in  which  the  nominal  raisers  are  trustees :  Therefore,  sustains  the 
objections  to  the  competency  of  this  process  of  midtiplepoinding ;  dismisses  the  same, 
and  decerns :  Finds  the  real  raiser  liable  in  expenses,  and  appoints  an  account  thereof  to 
be  given  in,  and  when  lodged,  remits  the  same  to  the  auditor  to  tax  and  report.'' 

The  real  raiser  reclaimed,  but  the  Court,  without  calling  on  the  respondents,  adhered. 


No.  116.     XVL  Jurist  310.     U  Feb.  1844.     1st.  Div.— Lord  Cuninghame. 

William  Barton,  Petitioner. — G.  Bell,  More. 

William  Eichardson,  Eespondent  and  Advocator. —  Whigham,  W.  Johnstone. 

Property,  Gontermtnous — Homologation. — A  proprietor,  while  his  property  was  possessed 
by  a  liferentrix,  was  aware  of  certain  alterations  made  in  a  mutual  wall  by  a  conter- 
minous proprietor,  and,  instead  of  objecting,  expressed  himself  to  neutral  parties  as 
satisfied  that  the  alterations  would  do  him  no  injury — Held  that  his  conduct  in  this 
respect  did  not  amount  to  such  homologation  as  to  bar  him  from  insisting,  within  the 
possessory  period,  for  the  restoration  of  the  wall  to  its  original  state. 

The  properties  of  William  Barton  and  William  Richardson,  in  the  town  of 
Lockerbie,  are  separated  by  a  common  wall.  In  1835  or  1836,  while  Barton  was 
resident  in  Manchester,  and  his  property  was  possessed  by  a  liferentrix,  Bichardson 
made  certain  alterations  on  the  common  wall.  The  liferentrix  died  in  1840,  and  Barton, 
in  1841,  presented  a  petition  to  the  Sheriff  of  Dumfries,  setting  forth,  and  praying  for 
the  removal  of,  the  alterations  which  Bichardson  had  made  on  the  common  wall,  by 
raising  the  height  of  it,  striking  out  a  window  in  it,  and  erecting  a  roof,  which,  by 
projecting  over  it,  had  the  effect,  notwithstanding  of  spouts  which  Richardson  had  put 
in,  of  throwing  the  water  upon  Barton's  property.  When  the  petition  was  presented, 
Richardson  wrote  (18th  October  1841),  offering  extrajudicially,  **if  Barton's  complaint  is 
withdrawn,  I  will,  for  the  sake  of  peace,  take  away  the  spouts  and  slates  that  project  on 
his  side  of  the  shed."  The  offer  was  not  accepted,  and  Richardson  lodged  defences,  m 
which  he  denied  that  he  had  struck  out  any  new  window ;  and  as  to  the  other  alleged 
encroachments,  pleaded,  that  the  pursuer  was  not  injured  by  them,  and  was  moreover 
barred  by  acquiescence  from  objecting  to  them — ^the  operations  having  been  performed 
"  six  years  ago,  under  his  own  eye,  witliout  objection  or  complaint."  Parties  being  at 
issue  in  regard  to  the  extent  of  Barton's  knowledge  of  the  operations  and  aoquiescence 
in  them,  the  Sheriff-substitute  allowed  a  proof,  from  which  it  appeared  that  Barton, 
though  generally  resident  in  Manchester,  had  occasionally  visited  Scotland — ^was  aware 
of  Richardson's  operations, — and  had  expressed  himself  to  different  persons  as  satisfied 
that  the  alterations  on  the  wall  would  do  him  no  injury.  The  Sheriff-Substitute,  on 
advising  the  proof,  sustained  the  plea  of  acquiescence,  and  considered  it  unnecessary  to 
go  into  any  other  pleas.  The  Sheriff,  on  appeal,  recalled  this  interlocutor,  repelled  the 
plea  of  acquiescence,  and  ordained  Richardson  to  remove  the  spouts,  and  so  much  of  the 
roof  of  the  building  in  question  as  project  beyond  the  line  of  the  petitioner's  wall.    The 
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Sheriff  added  in  a  note, — "  that  the  circiunstances  of  the  case  would  have  required  from 
him  a  more  extensiTe  order,  had  not  the  pursuer  expressed  his  willingness  to  be  satisfied 
with  the  order  pronounced.'' 

Richardson  advocated,  and  the  Lord  Ordinary  pronounced  the  following  interlocutor : 

"  8ih  December  1843. — ^The  Lord  Ordinary  having  heard  counsel  in  this  advocation, 
and  thereafter  considered  the  record,  proof  adduced  in  the  Liferior  Court,  and  whole 
process,  Finds  it  proved  that  the  defender  in  the  Liferior  Court,  now  advocator,  made 
operations  on  the  division-wall  or  boundary  between  his  property  and  that  of  the 
oomplainer  (respondent  in  the  advocation),  in  that  party's  absence,  and  without  his 
consent:  Finds  that  the  defender  failed  to  prove  homologation  on  the  part  of  the 
Gomplainer,  and  that  the  judgment  of  the  Sheriff  is  in  every  respect  well  founded  in  its 
restricted  decemiture  against  the  defender,  in  terms  of  the  consent  of  the  complainer  to 
that  effect ;  therefore,  remits  the  cause  to  the  Sheriff  Hmpliciter  :  Finds  the  respondent 
in  the  advocation  entitled  to  expenses,  as  the  same  may  be  taxed  by  the  auditor,  and 
decerns. 

**Noie. — ^There  is  nothing  like  the  proof  here  which  is  required,  according  to  the 
later  views  of  the  law  in  questions  of  this  nature,  to  support  a  plea  of  hamoloffcUum, 
The  operations  complained  of  were  made  by  the  defender  on  a  division-wall  without  the 
warrant,  of  any  judge,  and  when  the  complainer  was  generally  absent  in  England, 
although,  no  doubt,  it  would  appear  that  he  was  informed  generally  of  what  was  going 
on,  at  one  of  his  casual  visits  to  Scotland.  There  is  one  specialty  in  the  case,  which  of 
itself  would  go  far  to  obviate  any  plea  of  acquiescence  in  the  defender's  operations ;  this 
is  the  fact^  that  the  oomplainer's  property  was  then  in  possession  of  a  It/erentrix.  She 
died  in  1840,  and  the  pursuer  soon  afterwards  raised  the  present  action.  In  such  a 
case,  the  proprietor,  injured  by  his  neighbour's  operations,  cannot  be  barred  from 
complaint  when  brought  before  the  Judge  Ordinary  within  the  possessory  term. 

*'The  defender  now  founds  on  his  letter  of  18th  October  1841,  as  conceding,  in  the 
earlier  stage  of  the  process,  all  that  the  Sheriff  ultimately  decerned  for ;  and  it  is  said 
that  the  pursuer  was  unreasonable  in  not  closing  with  that  offer ;  but  it  is  not  clear  that 
the  pursuer  was  bound  to  accept  of  it,  when  his  legal  right  otherwise  was  denied.  The 
case  was  different  after  the  Sheriff  ascertained  and  declared  that  right,  the  pursuer  could 
then  safely  restrict  his  demand  on  the  defender,  which,  accordingly,  he  did  as  a  reason- 
able neighbour. 

"But  after  all,  any  argument  deducible  from  the  advocator's  letter  of  18th  October 
1841,  would  only  go  to  expenses  in  the  Inferior  Court,  the  modification  of  which  is 
reserved  by  the  Sheriff.  By  renewing  his  whole  legal  pleas,  however,  in  the  advocation 
(as  exhibited  in  his  additional  pleas  in  law,  which  are  repelled),  the  advocator  must 
necessarily  be  liable  in  full  expenses  in  this  Court." 

Kichardson  reclaimed,  but  the  Courts  without  calling  on  the  respondent,  adhered. 
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Andbxw  Craio,  Pursuer  and  Advocator. — Solicitor-General  (Anderson),  APNeiU' 

Graham  and  M'Dougall,  Defenders  and  Bespondents. — Maitland. 

Master  and  Servant — Proof, — Evidence  held  sufficient  to  prove  that  a  servant  had  been 
imlawfully  dismissed. 

Andrew  Craig  brought  an  action  before  the  Sheriff  of  Lanarkshire  against  Graham 
and  M'Dougall,  manu&usturers,  Glasgow,  in  which,  on  the  averment  that  he  was  engaged 
on  the  10th  of  January  as  a  penner  and  occasional  designer  to  the  defenders  for  one 
year,  at  a  salary  of  L.40  for  the  first  half,  and  L.45  for  the  second  half-year ;  that  he 
accordingly  entered  on  his  employment,  and  continued  in  it  till  24th  Jvdy,  when  he  was 
dismissed  without  any  just  cause, — he  concluded  for  payment  of  the  L.45,  being  the 
salary  of  the  second  half-year. 

The  defenders  put  in  the  following  defences: — Denied,  as  stated  by  the  pursuer, 
that^  on  or  about  the  10th  day  of  January  last,  he  was  engaged  by  the  defenders  merely 
as  a  penner  and  occasional  designer.    Denied  that  he  was  engaged  unconditionally  for 
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the  period  of  one  year.  Admitted  that,  if  the  pursuer  had  been  found  qualified  to 
discharge  the  duties  for  which  he  was  engaged,  and  had  been  regular  in  his  attendanoe, 
as  was  explicitly  told  him  must  be  the  case,  and  remained  in  their  employment,  he 
would  have  been  paid  at  the  rate  of  L.45  for  the  second  half-year.  Denied  that  the 
pursuer  entered  into  the  defenders'  employment  on  the  10th  day  of  January  last^  or 
continued  therein  till  the  24th  day  of  July  last ;  and  it  is  denied,  that  when  he  left 
the  defenders'  employment  he  was  dismissed,  although  his  previous  conduct  would  have 
justified  his  dismissal." 

The  defenders  afterwards  admitted  the  engagement,  but  averred  that,  as  an  occasional 
designer,  he  was  deficient ;  that  he  was  irregular  in  his  attendance ;  that^  in  particular, 
on  Friday  the  15th  July,  having  left  the  warehouse  without  giving  any  notice,  he  had 
continued  absent  till  the  Tuesday  following,  when  the  defenders  "  told  him  that  they 
could  no  longer  tolerate  such  conduct,  and  that  if  they  did  receive  him  back,  it  would 
only  be  on  other  terms."  To  this  the  pursuer  made  no  answer,  but  left  the  warehouse, 
and  did  not  return  till  eight  days  thereafter,  when  the  defenders  refused  to  bave 
anything  more  to  do  with  him. 

The  Sheriff  allowed  a  proof,  from  which  it  appeared  that  the  pursuer,  who  the 
witnesses  seemed  generally  to  think  had  been  hired  at  rather  high  wages,  had 
been  absent  for  several  days  (it  was  said  from  sickness);  that  on  the  morning  of 
his  return,  when  he  was  mixing  up  his  ink,  he  was  sent  for  by  the  defends*  to 
the  white-warehouse,  where  he  remained  about  a  quarter  of  an  hour,  and  on  hit 
return  put  on  his  hat  and  coat  and  walked  away ;  that  about  ten  days  aiterwaida  the 
pursuer  went  to  the  defenders'  premises,  accompanied  by  two  witnesses,  who  deponed 
that  the  pursuer  having,  on  that  occasion,  stated  to  M'Dougall,  one  of  the  defenders, 
that  this  was  the  third  time  he  had  come  to  fulfil  his  engagement ;  M'Dougall  answered, 
there  is  no  engagement;  the  engagement  is  broken  by  your  staying  away  from,  or 
leaving  your  work;  and  opening  the  door,  and  laying  his  hand  on  the  deponents' 
shoulder,  told  them  to  walk  out,  as  he  had  got  nothing  to  say  to  them. 

Sherifif-eubstitute  (Skene),  on  advising  the  proof,  held  that  the  pursuer  had  failed 
to  prove  that  he  was  engaged  by  the  defenders  for  a  definite  period,  or  that  he  was 
dismissed  their  service,  and,  decerning  only  for  the  balance  of  wages  up  to  the  period 
of  leaving,  fotmd  him  liable  in  expenses.  To  this  interlocutor  the  Sheriff  adhered,  but 
modified  the  expenses. 

The  pursuer  advocated,  and  the  Lord  Ordinary  pronounced  the  following  interlocutor : 

"  14^^  December  1843. — ^The  Lord  Ordinary  having  heard  parties'  procurators,  and 
considered  the  proceedings,  proof,  and  productions, — Finds,  !«/,  That  the  advocator  was 
engaged,  in  terms  of  the  letter.  No.  7  of  process,  to  serve  Uie  respondents  for  the  period 
of  one  year,  at  the  rate  of  L.40  for  the  first  six  months,  and  L.45  for  the  last  six  monUks 
of  his  engagement.  2ef,  Finds  that  he  entered  the  service  of  the  respondents  as  a 
penner,  on  or  about  the  10th  of  January  1842,  and  continued  therein  tiU  on  or  about 
the  24th  day  of  Jvdy  thereafter.  3c2,  Finds  it  proved  that  he  was  qualified  to  discharge, 
and  did  discharge,  during  the  time  he  remained  in  the  employment  of  the  respondents^ 
the  duties  which  he  had  imdertaken,  and  that  although  occasionally  absent,  he  did  not 
wilfully  and  improperly  absent  himself  for  such  periods  or  in  such  circumstances  as 
•would  have  justified  his  dismissal.  But,.4^i^  Finds  that  it  is  neither  admitted  nor 
proved  that  he  was  actually  dismissed  by  the  respondents,  and  therefore  repels  the 
reasons  of  advocation,  and  remits  eimpliciter  to  the  Sheriff,  and  decerns:  Finds  the 
respondents  entitled  to  the  expenses  incurred  in  this  Court ;  allows  an  account  thereof 
to  be  given  in,  and  when  lodged,  remits  the  same  to  the  auditor  to  tax  and  report. 

Note. — ^The  respondents  did  not  dispute,  at  the  debate,  either  the  terms  of  the 
engagement  or  the  qualifications  of  the  advocator,  nor  justify  the  averments  made  by 
them  upon  these  subjects  on  the  record.  The  Lord  Ordinary  also  thinks,  that  althou^ 
there  might  be  some  reason  for  remonstrance  on  account  of  the  advocator's  absence 
generally,  and  although  the  evidence  is  not  quite  satisfactory  as  to  the  cause  of  his 
longer  absence  on  the  occasion  when  he  went  to  Ayr,  it  is  not  distinctiy  proved  that 
there  were  sufficient  grounds  for  his  dismissal.  But  in  determining  the  case  the  Lord 
Ordinary  proceeds  on  the  ground  that  the  fact  of  dismissal  is  neither  admitted  nor 
proved.  In  article  first  of  tiie  defenders'  statement  of  facts,  there  is  no  admission  on 
this  subject ;  and  in  article  sixth  of  the  additions  to  the  defences,  the  dismissal  is 
denied ;  while,  in  the  fourth  plea  in  law,  desertion  of  the  service  is  pleaded. 
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"The  evidence,  as  to  what  occurred  on  the  day  of  the  advocator  leaving  the  service, 
is  very  nnsatisfactory ;  and  as  it  is  on  him  that  ^e  onus  probandi  lies,  he  must  puffer 
horn  the  failure  of  proof  on  this  head.  It  appears  from  the  testimony  of  Peter  Weir 
that  the  advocator  was  called,  on  the  morning  in  question,  to  Mr.  Allan  M'Dougall 
in  the  white-warehouse;  that  he  'went  accordingly,  where  he  remained  for  about  a 
<  quarter  of  an  hour,  and  on  his  return  put  on  his  coat  and  hat  and  walked  away.' 
Euphemia  Condie  also  proves  that  he  went  to  the  white-warehouse,  remained  there  for 
some  time,  returned  to  the  place  where  he  was  working,  and  went  away.  Ann  Stewart 
gives  testimony  to  the  same  effect ;  and  none  of  these  witnesses  nor  any  others  either 
speak  to  what  passed  within  the  white-ware-  [318]  -house  (oo  part  of  which  they  seem 
to  have  heard  or  overheard),  nor  do  they  state  that  the  advocator  at  the  time  assigned 
any  reason  for  going  away,  far  less  that  he  requested  any  of  them  to  go  back  with  him 
to  Mr.  M'Dougftll  and  to  remonstrate  against  his  dismissal. 

"  It  further  appears  that  the  advocator  did  not  take  any  steps  till  about  eight  days 
after  this  occurrence,  when  he  returned  with  the  witnesses,  Pettigrew  and  Sutherland. 
On  this  occasion  Mr.  M'Dougall  did  not  admit  the  fact  of  dismissal,  but,  on  the  contrary, 
stated  that  the  engagement  had  been  broken  by  the  advocator  staying  away  or  leaving 
Mb  work.  Upon  t^e  whole,  then,  this  essential  part  of  the  advocator's  case  is  not 
proved." 

The  pursuer  reclaimed.     At  advising, 

Lord  President. — The  Lord  Ordinary  has  placed  the  leading  finding  of  his  inter- 
locutor on  very  narrow  grounds,  and  I  have  great  doubts  of  its  soundness.  Firsts  the 
defenders  put  in  defences,  the  leading  averments  of  which  are  clearly  disproved.  The 
whole  proof  seems  to  me  to  establish  that  the  pursuer,  after  having  been  regularly  hired, 
was  cavalierly  and  imceremoniously  dismissed.  The  defenders'  own  statement  is,  that 
tliey  told  him,  that  if  they  were  to  take  him  back,  it  must  be  on  different  terms.  I 
cannot  interpret  that  in  any  other  way  than  as  a  dismissal 

Lard  Mackenzie, — I  am  of  the  same  opinion.  It  appears  that  the  pursuer  was  hired 
at  good — ^the  defenders  apparently  thought  too  good  wages.  Some  of  the  witnesses  are 
of  the  same  opinion.  Then  he  is  absent  for  some  days,  returns,  and  is  busy  at  work, 
when  he  is  sent  for  to  the  white-warehouse,  which  seems  to  be  the  scolding  place  in  this 
establishment.  He  comes  out,  puts  on  his  coat  and  hat  and  walks  off.  Why  should  he 
have  done  so  imless  he  had  been  dismissed  ?  The  masters'  statement  is,  that  they  told 
him  that  if  he  was  taken  back,  it  must  be  on  other  terms.  That  was  equivalent  to  a 
dismissaL  Then,  did  the  masters  miss  him  or  express  any  surprise  that  he  did  not 
retom?  Not  at  all.  They  knew  the  reason  perfectly  well.  They  accordingly  did 
notiiing ;  and  this  is  a  strong  indication  of  what  they  had  previously  done.  Then,  after 
being  away  for  a  week,  the  pursuer  returns  with  witnesses.  If  he  had  left  voluntarily, 
why  should  he  have  thus  come  back  ?  If  he  was  dismissed,  the  coming  back  is  quite 
intelligible,  but  otherwise  not.  He  is,  at  all  events,  dismissed  then,  and  in  terms  which 
look  very  like  a  previous  dismissal.  The  evidence  appears  to  me  to  preponderate  very 
strongly  in  favour  of  that  view. 

Loid  FuUerton. — I  must  confess  I  am  not  much  disposed  to  interfere  with  the  Lord 
Ordinary's  interlocutor.  The  pursuer  had  been  absent,  and,  on  coming  back,  is  told  by 
his  employers  that  they  cannot  tolerate  such  conduct,  and  that  if  they  take  him  back  it 
must  be  on  different  terms.  The  meaning  I  give  to  these  words  is,  not  that  they  must 
make  a  new  engagement  with  him,  but  that  he  must  behave  differently.  He  is 
apparently  offended  at  the  expostvdation,  and  walks  off  in  a  huff,  but  afterwards  repents 
and  comes  back  with  witnesses.  Had  he  meant  to  have  kept  to  his  engagement  he 
should  have  made  his  tender  sooner. 

Lord  Jeffrey, — I  am  of  the  opinions  first  delivered,  and  have  not  much  doubt. 
There  was  a  current  engagement.  That  engagement  is  broken  off;  and  in  what  circum- 
stances t  Firzt^  It  appears  to  have  been  profitable  to  the  pursuer,  who,  of  course,  had  no 
motive  for  breaking  it  off.  Secondly,  It  appears  that  the  masters  thought  they  had  a 
power  of  dismissal.  Right  or  wrong,  that  was  their  opinion.  Then  it  appears  that  they 
were  dissatisfied  with  the  engagement.  In  these  circumstances,  the  pursuer  is  absent 
for  several  days,  and  comes  back  and  begins  his  work,  apparently  not  conscious  that 
anything  is  wrong.  He  is  sent  for,  and  we  have  the  defenders'  account  of  what  took 
place.  They  give  us  the  words ;  and  I  think,  in  the  circumstances,  we  are  entitled  to 
apply  the  rule  of  construing  the  words  eonira  proferentem.    The  words  are  no  doubt 
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ambiguous,  but  they  amount,  at  least,  to  a  conditional  dismissal.  If  you  remain,  say 
they,,  it  must  be  on  di£ferent  terms,  i.e.,  as  I  miderstand  it,  the  terms  of  the  contract 
must  be  altered.  Was  not  the  pursuer  entitled  to  say,  I  won't  engage  anew ;  I  adhere 
to  the  old  terms  1 

The  Court  pronounced  the  following  interlocutor : 

"Alter  the  interlocutor  of  the  Lord  Ordinary  submitted  to  review,  in  so  far  as 
regards  the  fourth  and  subsequent  finding ;  and  find  that  there  is  sufficient  evidence  of 
the  pursuer  having  been  dismissed ;  advocate  the  cause,  and  decern  in  terms  of  the  libd 
in  the  Inferior  Court :  Find  the  advocator  entitled  to  expenses,  both  in  the  Inferior  and 
in  this  Court ;  and  remit  the  account,"  &c. 

[S.C.  6  D.  684.] 
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James  Hunter  and  Others  (Miller's  Trustees),  Kaisers. 

Patbigk  Miller  Matthew  and  Others,  Claimants. — For  Mr«  Matthew, 
Solidtor^General  (Anderson),  Patton ;  for  Scott,  BtUherfu/rd,  E.  Grordan; 
for  Buchan,  Ballingall,  and  Others,  HtUherfurd,  Deas  ;  for  Old  Apothecaries' 
Hall  of  Glasgow,  </.  JSobison. 

Testament — Sncceseum — Legtiey — Vesting — Parent  and  Child — Trust. — ^A  fother,  bj 
trust-settlement,  left  certain  sums  to  two  of  his  daughters,  their  heirs  and  assignees^ 
and  to  A,  a  third  daughter,  a  certain  sum  in  hf erent  only,  and  the  heirs  of  her  body  in  fee, 
(her  son  P  being  to  receive  a  specified  share).  This  sum  to  A  was  declared  to  be 
exclusive  of  the  jtts  mariti,  and  to  be  alimentary  to  her  and  her  children.  The  sums  to 
the  other  daughters  were  to  be  paid  the  first  term  one  year  after  the  testator's  death, 
but  the  sum  left  to  A  was  to  be  **  payable,  subject  to  her  liferent  of  the  interest^" 
the  first  term  after  her  death  **  and  the  respective  majorities  or  marriages "  of  her 
children  nati  or  nascUuri.  The  testator,  moreover,  appointed  his  trustees  tutors  and 
curators  to  A's  children  "  for  managing  the  money  left  to  them."  A  had  four  children. 
All  of  them  attained  majority,  and  two  of  them  were  married,  but  they  all  predeceased 
their  mother — Held  that  the  fee  of  the  sum  left  to  A  had  vested  in  her  children. 

Patrick  Miller,  by  trust-disposition  and  settlement,  conveyed  his  whole  property  to 
James  Hunter  and  others,  as  trustees,  for  the  following  purposes, — inter  alia, 

<*  to  pay  to  my  said  wife,  Barbara  Hill,  the  sum  of  L.4000  sterling,  and  to  my  said 
daughter,  Margaret,  her  heirs  and  assignees,  the  sum  of  L.1000  sterling  (over  and  above 
the  L.1000  sterling  to  which  she  has  a  right  by  her  contract  of  marriage  )  :  To  each  of 
my  said  daughters,  Catherine  and  Janet,  their  heirs  and  assignees,  the  sum  of  L.4000 
sterling :  To  my  daughter  Ann,  spouse  to  Alexander  Stewart  at  Littletower,  in  liferent, 
for  her  liferent  use  of  the  annuaJrent  only,  during  all  the  days  of  her  lifetime,  and  to  the 
heirs  of  her  body  in  fee  (Patrick  Stewart,  her  son,  drawing  L.600  sterling),  the  sum  of 
L.2000  sterling,  the  liferent  of  which  said  sum  shall  not  be  subject  to  &e  jns  mariti^ 
debts,  or  deeds  of  my  said  daughter  Ann's  present  or  any  future  husband,  nor  of  her  own 
debts  or  deeds,  nor  shall  the  same  be  assignable  by  her,  but  shall  be  considered  as  merely 
alimentary  for  her  and  her  children,  and  her  receipts,  without  consent  of  her  husband, 
shall  be  a  sufficient  voucher  to  my  said  trustees ;  which  sums  (excepting  the  sum  to  my 
said  daughter  Ann)  I  appoint  to  be  paid  to  my  said  wife  and  daughters  at  the  first  Whit- 
sunday or  Martinmas  one  year  after  my  death,  or  as  soon  after  that  period  as  payment 
is  obtained  of  the  L.  16,000  sterling  contained  in  the  said  bond  by  the  said  Patrick 
Matthew,  with  interest  from  the  first  term  of  Whitsunday  or  Martinmas  after  my  death, 
till  paid ;  and  with  respect  to  the  sum  left  to  my  said  daughter  Ann,  the  same  shall  be 
payable,  subject  to  her  liferent  of  the  interest  thereof  as  aforesaid,  at  the  first  Whit- 
sunday or  Martinmas  after  her  death,  and  the  respective  majorities  or  marriages  of  the 
children  procreated  of  her  body  of  her  present  or  any  subsequent  marriage." 
With  respect  to  the  residue  of  the  testator's  estate,  the  trustees  were  directed 

*'  to  divide  and  pay  the  same,  in  equal  proportions,  to  my  said  daughters,  Catherine  and 
tianet,  their  heirs  and  assignees,  either  at  finally  winding  up  this  trust,  or  by  such  sun^ 
to  account  previous  thereto  as  they  shall  think  proper." 
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These  provisions,  conceived  in  favour  of  the  wife  and  children,  are  declared  to  be  in 
fiill  of  all  legal  claims.     The  trustees  were,  moreover,  appointed 

'*  tutors  and  curators  to  the  children  of  my  said  daughter  Ann,  for  managing  the  money 
l^t  them ;  declaring,  that  the  accepting  of  the  office  of  trustees  shall  not  imply  that 
they  are  also  to  accept  of  the  office  of  tutors  and  curators,  which  it  shall  be  optional  for 
them  to  do  or  not  as  they  please,  either  at  the  death  of  my  said  daughter  Ann,  or  sooner 
if  thay  incline." 

The  testator  died  in  1820,  and  was  survived  by  his  daughter,  Ann  Miller  or  Stewart^ 
and  her  four  chil-  [338]  -dren,  Barbara,  Patrick,  Catherine,  and  Margaret.  These  children 
all  attained  majority,  but  they  all  predeceased  their  mother, — Patrick  and  Barbara  dying 
unmarried,  Catherine  married  to  John  Scott,  and  Margaret  to  Charles  Buchan.  Each  of 
the  m^ried  daughters  was  survived  by  a  daughter,  but  both  grand-daughters  died  in 
infancy,  predeceasing  their  grandmother,  Ann  Miller  or  Stewart,  who  died  in  1842.  In 
these  circumstances,  the  following  competition  arose  for  the  L.2000  which  she  had 
liferented. 

Patrick  Miller  Matthew,  holding  that,  in  consequence  of  the  predecease  of  the  children, 
that  sum  had  not  vested  in  them,  and  therefore  formed  part  of  the  residue  of  the  testator's 
estate,  claimed  it  in  virtue  of  settlements  executed  in  his  favour  by  Catherine  and  Janet, 
the  testator's  daughters,  and  his  residuary  legatees. 

On  the  other  hand,  on  the  ground  that  Uie  sum  had  vested  notwithstanding  of  the 
predecease  of  the  children,  the  half  of  it  was  claimed  by  John  Scott,  the  husband  of 
Catherine,  as  next  of  kin  to  the  child  she  had  bom  him,  and  the  other  half  was  claimed, 
in  the  same  way,  by  the  creditors  of  Charles  Buchan,  the  husband  of  Margaret. 

In  support  of  these  claims — 

Patrick  Miller  'M^SLtthGW  pleaded — 1.  By  the  terms  of  Mr.  Miller's  deed  of  settlement, 
the  fee  of  the  L.2000,  destined  to  be  liferented  by  his  daughter,  Mrs.  Stewart,  did  not 
vest  in  either  of  her  daughters, — these  daughters  having  predeceased  their  mother,  the 
liferentnx.  No  right  of  fee  vested,  by  the  terms  of  the  settlement,  in  any  of  the  children 
of  Mrs.  Stewart  predeceasing  their  mother.  2.  The  right  to  the  fee  of  the  sum  of 
L2000,  not  having  vested  in  the  children  of  Mrs.  Stewart,  became  part  of  the  residue, 
and  became  vested,  in  terms  of  the  deed  of  settlement,  in  Catherine  and  Janet,  their 
heirs  and  assignees,  and  is  consequently  claimable  by  the  claimant,  the  universal  disponee 
of  these  parties. 

John  Scott  pleaded — 1.  The  legacy  of  L.2000,  bequeathed  by  the  truster  to  his 
daughter,  Ann  Miller  or  Stewart,  in  liferent,  and  to  the  heirs  of  her  body  in  fee,  vested 
on  his  death  in  her  four  children,  Barbara,  Patrick,  Catherine,  and  Margaret,  subject  to 
the  liferent  of  their  mother  ;  and  the  shares  of  Barbara  and  Patrick,  who  died  unmarried, 
transmitted  to,  and  vested  in,  their  surviving  sisters,  Catherine  and  Margaret,  as  their 
next  of  kin,  each  of  whom  thus  came  to  be  in  right  of  one-half  of  the  said  legacy.  2. 
At  all  events,  the  fee  of  the  said  legacy  vested  in  the  persons  of  Catherine  and  Margaret 
Stewart^  the  daughters  of  the  liferentrix,  who  were  married  and  attained  majority, 
subject  to  the  liferent  of  their  mother.  3.  In  either  of  the  above  views,  the  claimant, 
SQ  ^e  husband  of  Catherine  Stewart,  and  the  next  of  kin  of  their  daughter,  Ann  Stewart 
Scott,  is  entitled  to  claim  one-half  of  the  legacy,  which,  having  been  vested  in  his  wife, 
was  conveyed  to  him  by  the  operation  of  their  marriage,  and  which,  in  consequence  of 
the  death  of  the  liferentrix,  is  now  payable  to  those  in  right  of  the  fee. 

The  same  plea  was  maintained  mtUatia  mutandis  by  the  creditors  of  Charles  Buchan. 

The  Lord  Ordinary  pronoimced  the  following  interlocutor  : 

"22rf  November  1843. — ^The  Lord  Ordinary  having  heard  the  counsel  for  the  parties, 
and  considered  the  process.  Sustains  the  claim  for  Patrick  Miller  Matthew,  prefers  him 
to  the  whole  fund,  and  decerns ;  and  finds  no  expenses  due. 

"  Note. — This  question  is  so  deeply  involved  in  all  the  difficulties  attaching  to  the  class 
of  cases  it  belongs  to,  that  the  Lord  Ordinary  has  no  great  confidence  in  t^e  judgment 
he  has  pronounced.  But  looking  at  the  whole  terms,  provisions,  and  general  object  of 
the  deed,  with  reference  to  the  intention  of  the  testator,  the  opinion,  that  there  was  no 
8uch  vesting  as  the  other  claimants  maintain,  is  the  most  probably  sound  result  he  can 
arrive  at. 

**  The  testator,  in  directing  his  trustees,  makes  a  very  marked  difference  between  his 
daughter,  Ann,  whose  share  alone  is  now  under  discussion,  and  his  other  daughters.  His 
pioviBion  to  his  other  daughters  is  to  them,  *  their  heirs  and  assignees  ; '  and  payment 
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is  to  be  made  to  them,  without  the  intervention  of  any  liferent,  at  the  first  term  of 
Martinmas  or  Whitsunday  after  the  absolutely  certain  event  of  his  death.  He  thus  makes 
their  provisions  clearly  vest  from  and  after  that  event. 

"  But  Ann's  provision  is  put  on  a  quite  different  footing ;  Ist^  it  is  to  her  in  li/ereni^ 
and  the  heirs  of  her  body  in  fee  ;  2<f,  she  gets  this  liferent  exclusive  of  the  jus  tnarUi; 
Sd,  it  is  declared  to  be  '  merely  alimentary  for  her  and  her  children ; '  ith,  the  term  of 
payment  to  the  fiars  is  thus  described : — '  And  with  respect  to  the  sum  left  to  my  said 
'  daughter,  Ann,  the  same  shall  be  payable,  subject  to  Tier  liferent  of  the  interest  thereof  as 
'  aforesaid,  at  the  first  Whitsunday  or  Martinmas  after  her  deaths  and  the  respeetvoe 
'  majorities  or  marriages  of  the  children  procreated  of  her  body,  of  her  present  or  any 
'  eubeequent  marriage.^ 

"She  had  four  children,  all  of  whom  reached  majority,  and  two  of  them  were 
married ;  but  they  all  died  before  their  mother, 

"  The  point  in  substance  comes  to  this — whether,  in  the  circumstances,  the  uncertain 
event  of  their  surviving  their  mother  was  or  was  not  a  condition  of  the  provision  vesting 
in  them  ?  The  Lord  Ordinary  thinks  that  it  was. 

"  It  is  distinctly  said  that  the  money  is  only  to  be  payable  at  the  next  term  '  after 

*  her  deathy  and  the  majoritiee  or  marriagea  of  the  children,'  They  became  migor,  but 
there  was  no  concurrence  of  both  the  circumstances  of  their  majority  and  of  her  death, 
for  she  survived  them  all.  Nor  was  her  death  chosen  as  a  mere  date.  The  provision  is 
in  favour  of  any  lawful  children  of  her  body ;  and  therefore  there  could  be  no  division 
till  death  made  her  having  more  children  impossible.  It  is  the  majorities  or  marriages 
of  the  children  of  her  present  or  any  subsequent  marriage  that  is  given  as  the  event. 

"  It  is  upon  the  terms  of  this  clause  that  the  Lord  Ordinary  decides. 
"  But  there  are  certainly  some  circumstances  leading  to  an  opposite  result^  which 
deserve  great  consideration. 

"  L  There  is  no  ulterior  destination.     There  is  a  general  destination  of  the  *  residue 

*  of  my  said  means  and  estate '  in  favour  of  two  of  the  daughters  (Ann  not  being  one) ; 
but  this  is  not  a  destination  over  of  the  particular  provision  left  to  Ann,  in  the  proper 
sense  of  the  expression. 

"  2.  The  payment  is  to  be  made  subject  to  her  liferent  of  the  interest  This,  it  has 
been  very  fairly  argued,  implies  a  payment  of  the  principal  during  her  life.  And  so  it 
would,  if  these  words  stood  alone.  But  this  construction  of  them  is  inconsistent  witii 
the  two  statements,  that  the  payment  is  to  be  made  to  her  children  by  any  subsequent 
marriage,  and  after  her  death.  It  is  very  difiicult,  if  at  all  possible,  to  put  any  meaning 
which  shall  give  full  effect  to  all  the  words  on  the  whole  passage.  It  is  said  that  the  in- 
tention was  to  authorise  the  trustees  to  pay  the  fiars  on  their  reaching  majority,  thou^ 
the  liferentrix  should  be  alive,  provided  her  liferent  was  secured.  But  though  trustees 
may  be  pleased  to  r\m  risks,  this  view  seems  irreconcilable  to  the  true  spirit  of  the  other 
parts  of  the  provision,  which  imply  that  the  trustees  are  to  hold  the  money  till  her  death 
shall  enable  them  to  know  who  the  fiars  are  to  be. 

"  3.  The  other  children  of  this  or  any  subsequent  marriage  are  to  draw  proportionally, 
but  her  son  Patrick  is  to  draw  the  specific  sum  of  L.600.  The  Lord  Ordinary  conceives 
this  to  be  a  mere  taxation  of  his  amount.  The  meaning  is,  that  when  he  draws,  he  shall 
draw  L.600,  but  it  makes  no  odds  on  the  term  for  drawing. 

[839]  "  4.  The  trustees  are  appointed,  if  they  choose  to  act,  '  tutors  and  curators  to  the 
'  children  of  my  said  daughter  Ann,  for  managing  the  money  left  them  ; '  and  they  may 
exercise  their  option  of  acting  or  not, '  either  at  the  death  of  my  said  daughter,  or  sooner 
'  if  they  incline,*  The  claimants,  who  maintain  that  the  money  vested,  rely  strongly  on 
this  clause,  which  they  say  implies  that  the  children  were  understood  by  the  testator  to 
have  got  something  certain  from  him,  and  that  this  might  require  curatory  even  while 
his  widow  was  alive.  But  this  conclusion  is  plauily  not  unavoidable.  It  was  a  possible 
event  that  the  widow  might  die  leaving  children  unmarried,  and  minors.  In  this  event 
the  money  woidd  vest,  and  curators  might  be  required ;  and  as  it  was  optional  in  the 
trustees  to  act  as  curators  or  not,  he  allows  them  to  accept  even  before  his  wife's  death. 

"  5.  The  liferent  is  said  to  be  *  alimentary  for  her  (Ann)  and  her  children  ;  *  from 
which  it  is  inferred  that  the  children  bad  an  immediate  and  vested  interest  even  in  the 
liferent.  But  these  expressions  only  mean  that  the  maintenance  of  the  children  by  the 
mother  was  one  of  the  inductive  causes  why  the  liferent  was  given  to  her.  At  any  rate, 
a  right  to  draw  the  interest  is  no  conclusive  test  of  vesting." 
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The  unsuccessful  claimants  reclaimed* 

Lord  Pregideni, — I  continue  to  hold  what  I  consider  the  cardinal  rule  in  all  cases  of 
vesting  of  legacies,  viz.,  to  endeavour  to  ascertain  what  was  the  voluntas  tettcUoris. 
Looking,  then,  to  the  present  deed — to  its  terms  and  structure — ^not  to  parts  taken 
sepaiately,  but  to  the  whole  taken  together,  I  see  that  it  is  a  trust-conveyance — that  it 
refers  to  a  large  heritable  debt,  and  vests  the  whole  in  trustees  for  the  purposes  which 
are  therein  declared.     In  particular,  it  makes  a  conveyance  in  favour  of  the  testator's 
daughter  Ann  in  liferent,  and  the  heirs  of  her  body  in  fee — her  son  drawing  the  specified 
sum  of  L.600  as  his  share.     The  liferent  was  not  to  be  subject  to  the  debts  of  any 
husband,  present  or  future,  nor  to  be  assignable.     This  shows  the  testator's  doubts  if 
Ann's  liferent  would  otherwise  have  been  secure,  and  his  determination  to  make  it  so; 
The  deed  then  contains  a  provision  as  to  the  payment  of  the  l^acies,  both  to  Ann  and 
the  other  legatees.     All  the  other  clauses  are  imimportant  except  one  towards  the  end, 
bj  which  the  testator  appoints  his  trustees  to  be  curators  to  his  children  for  the  manage^ 
ment  of  the  money  left  to  them.     I  think  there  can  be  little  doubt  in  regard  to  the 
intention  of  the  testator  as  to  this  legacy.     It  is  declared  to  be  alimentary  for  the 
children  as  weU  as  for  the  mother,  and  effectual  care  is  taken  to  secure  it  for  this  pur- 
pose.    The  residue  which  he  leaves  to  two  of  the  daughters,  is  just  any  residue  that 
might  exist  after  payment  of  the  legacies.     The  question  then  is,  did  this  legacy  vest  in 
the  children  1    The  children  themselves  are  all  dead,  but  two  of  them  had  children,  and 
in  their  right  the  shares  of  their  parents  are  now  claimed.     After  giving  all  the  attention 
in  my  power  to  the  terms  of  the  deed,  and  the  arguments  of  counsel,  my  opinion  is  that 
the  l^acy  did  vest.     The  only  remaining  question  is,  at  what  date  did  it  vest — a  morte 
tettaiorwy  or  at  what  other  period  ?    I  think  it  vested  at  the  majority  or  marriage  of  the 
daughters.     The  Solicitor-General  quoted  a  passage  from  Lord  Stair  in  regard  to  condi- 
tions adjected  to  legacies,  "  that  when  conditions  are  copulative  they  must  be  jointly 
performed."     Now  here  we  have  both  of  the  requisites  required.     The  children  both 
attained  majority  and  were  married.     As  to  the  decisions  it  is  imnecessary  to  go  into 
them.    I  may  only  say,  I  cannot  recollect  any  one  decision  which  lays  down  a  principle 
at  variance  with  that  on  which  I  now  found  my  opinion,  viz.,  that  the  vclwUas  tetttatarie 
is  the  rule.     All  the  decisions  support  this  principle,  though  the  decisions  themselves 
are  sometimes  conflicting ;  because  the  same  rule  is  not  always  observed  in  determining 
what  the  testator's  will   was.      Still,  however,  though   differing  as  to  the  mode  of 
ascertaining  it,  all  agree  in  recognising  it  as  the  essential  point  to  be  ascertained  in  all 
questions  of  this  nature. 

Lord  Mackenzie, — I  agree  in  so  far  with  the  opinion  which  your  Lordship  has  just 
delivered,  that  I  cannot  agree  with  the  Lord  Ordinary.  I  think  the  legacy  did  vest^  but 
that  it  vested  a  morte  tetiiatoria.  It  is  perfectly  clear  that  the  legacy  is  left  to  the 
mother  in  liferent,  and  to  her  children  in  fee.  The  phrase  used  is,  "  heirs  of  her  body," 
but  the  meaning  obviously  is,  "her  children."  The  provisions  of  the  deed  in  favour 
both  of  the  wife  and  daughters  are  given  in  satisfcu^tion  of  their  legal  provisions.  Now, 
the  legitim  and^fi^  rdidoB  would  have  vested  immediately  on  the  testator's  death,  and  I 
Uunk  that  what  is  given  in  place  of  them  must  be  held  to  do  the  same.  The  deed  does 
not  show  that  the  testator  had  any  disfavour  for  this  particular  daughter,  Ann.  It  is 
plain  that  the  provisions  to  the  other  legatees  vested,  and  yet  none  of  them  were  pay- 
able till  the  first  Whitsunday  or  Martinmas  a  year  after  the  testator's  decease.  Why 
should  it  be  supposed  that  this  legacy  did  not  do  the  same  ?  In  the  next  place,  there  is 
here  a  trust  with  directions  to  the  trustees.  Had  it  been  intended  to  give  Ann's  children 
a  legacy  coniingent  on  the  event  of  their  surviving  their  mother,  or  surviving  majority, 
it  would  have  been  easy  for  the  testator  to  say  so  distinctly.  Such  an  intention  was  not 
properly  expressed  by  giving  the  liferent  and  fee  of  a  particular  sum.  The  respondents 
aie  iotieidi  to  maintain  that  there  was  no  fee  at  all  during  the  interval.  For  if  there  was 
a  fee  in  the  trustees,  it  must  have  been  for  behoof  of  the  children,  and  this  is  the  same 
thing  as  if  the  fee  were  in  themselves.  Moreover,  an  express  provision  is  made  for 
vesting  the  fee  a  morte  ieetatoria ;  for  there  is  an  express  appointment  of  tutors  and 
curators  for  the  management  of  the  money  left  them.  How  can  this  appointment  be 
reeonciled  with  there  being  no  vesting  1  Then,  last  of  all,  the  fee  is  given  for  the  ali- 
ment of  Ann  and  her  children.  Had  the  fee  not  vested,  the  aliment  would  have  been 
put  an  end  to  at  her  death,  had  she  died  during  their  minority.  Can  this  be  main- 
tained?   If  it  did  not  vest  at  the  testator's  death,  what  sum  is  to  be  paid  to  each  child) 
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Is  Patrick  to  take  his  L.600,  or  must  the  legacy  be  divided  equally  among  them?  I 
therefore  think  the  whole  sum  vested  in  the  children  from  the  testator's  death,  whatever 
the  shares  might  idtimately  turn  out  to  be.  It  is  said  that  Ann  might  have  had  children 
after  the  testator's  death,  but  all  difficulty  as  to  this  is  obviated  by  the  fund  being 
directed  to  be  held  by  trustees  till  Ann's  death.  Patrick  was  to  get  L.600  for  his  share; 
but  if  the  fee  had  not  vested  at  the  death  of  the  testator,  and  the  whole  four  children 
had  survived  their  mother,  Patrick's  share  might  have  been  less  than  L.600. 

Lord  Fullertoji, — I  agree  in  the  general  conclusion,  that  a  fee  vested  in  the  children, 
and  this  is  sufficient  to  warrant  us  in  altering  the  Lord  Ordinary's  interlocutor.  The 
majority  and  marriage  are  conditions  of  the  legacy ;  but  the  death  of  the  mother  is  not 
a  condition,  but  a  mere  fulfilment  of  the  term  of  payment.  I  think  that  the  right  of 
tha  children  was  completely  piuified  by  the  majority  or  marriage  having  occurred.  At 
these  periods,  at  all  events,  the  legacy  vested.  The  deed  should  be  read  thus :  The 
legacy  to  be  payable  if  the  children  arrive  at  majority  or  are  married,  but  not  to  be  paid 
till  the  mother's  death.  The  clause  directing  the  terms  of  payment  has  no  rie|erence  to 
the  vesting  of  the  legacies,  but  simply  to  the  time  of  payment.  Ann's  legacy  is  no  m(«e 
affected  by  this  clause  than  those  of  the  other  children,  which  undoubtedly  were 
made  to  vest  from  the  testator's  death.  Then,  the  clause  appointing  tutors  and 
curators  is  of  a  very  specific  description.  It  makes  a  complete  distinction  between  the 
character  of  the  trustees  qua  trustees,  and  their  character  as  tutors  and  curators.  If  the 
legacy  did  not  vest,  what  money  were  the  curators  to  manage  ?  The  result  which  has 
been  referred  to  as  to  the  cessation  of  aliment  in  the  event  of  the  mother's  predecease,  w 
a  strong  point.  Taking  the  whole  deed  together,  I  am  satisfied  that  the  l^aciea 
did  vest. 

Lord  Jeffrey, — I  concur  in  the  result  of  the  opinions  which  have  been  delivered,  and 
will  not  go  over  the  grounds.  It  is  unnecessary  to  determine  whether  the  legacy  vested  a 
niorte  iesiataris,  or  after  the  majority  and  marriage.  As  there  is  a  difference  of  opinion 
on  the  point,  I  think  it  would  be  advisable  not  to  decide  more  than  that  the  legacy 
vested. 

Lord  President. — I  am  now  satisfied  that  the  legacy  vested  a  morte  teskUoris,  The 
testator,  being  the  grandfather  of  the  children,  had  no  right  to  nominate  tutors  and 
curators,  except  for  the  management  of  the  fund  left  them. 

Lord  Jeffrey. — ^The  deed  is  curiously  framed ;  but  I  must  hold  that  the  provisions  as 
to  payment  of  Ann's  share  are  just  put  on  the  same  footing  as  the  other  children's  shares. 
The  grandfather  had  no  right  to  nominate  tutors  and  curators  except  [340]  for  the  money 
left.     I  hold  that  the  legacy  vested  from  the  death  of  the  testator. 

The  Court  pronounced  the  following  interlocutor : 

"Alter  the  interlocutor  submitted  to  review;  repel  the  claim  of  Patrick  Miller 
Matthew  to  any  part  of  the  fund  in  medio  ;  sustain  the  claim  of  the  said  John  Scott  to 
one-half  of  the  fund  in  medio,  and  the  claims  of  the  said  Charles  Buchan,  and  of  his 
creditors,  claimants  in  this  action,  in  terms  of  their  respective  claims,  to  the  other  half 
of  the  fund  in  medio,  and  decern :  Find  the  said  Patrick  Miller  Matthew  liable  to  the 
said  reclaimers  in  expenses  ;  but  before  answer  as  to  any  plea  for  modification,  appoint 
accounts,"  &c. 

No.  147.     XVI.  Jurist  422.     6  March  1844.     1st  Div.— Ix)rd  Cuninghame. 

John  Wharton  Mason,  Pursuer. — Coivan. 

Rev.  William  Skinner  and  Others,  Defenders. — Maidment. 

Testament — Reduction — InextricahUity, — A  testament  reduced  on  the  ground  of  its  pro- 
visions being  inextricable. 

John  Mason,  clerk  of  the  burgh  of  Canongate,  after  executing  a  series  of  complicated 
deeds  of  settlement,  recalled  them  and  executi^  another,  in  which,  on  the  narrative  that 

"  my  present  family  and  other  circumstances  render  it  projier  and  necessary  to  recal  the 
said  deeds  of  settlement  (and  I  hereby  recal  and  annul  the  same  accordingly),  and  make 
one  entire  [423]  new  disposition  and  arrangement ;  yet  still,  in  accordance  with  the 
principles,  uses,  and  purposes  of  the  recalled  deeds,  so  as  better  to  suit  the  present  state 
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of  my  £euiiily  and  funds,  bnt  which  recalled  deeds  are  nevertheless  to  be  preserved  for 
the  private  knowledge  of  my  heirs  and  trustees  in  any  dubious  or  difficult  matter :  And 
considering  farther,  that  as  it  has  pleased  Almighty  God  to  bless  me  with  a  competent 
pcniion  of  this  world's  goods  beyond  my  own  wants  or  necessities,  I  am  anxious  to  make 
such  an  arrangement  and  application  thereof  as  may  preserve  at  least  a  part  of  the  same 
from  waste  or  abuse,  and  at  same  time  afford  moderate  and  sufficient  provisions  for  my 
descendants ;  and  for  certain  other  ends,  uses,  and  purposes  hereinafter  written,'' 

He  conveyed  to  the  Right  Reverend  James  "Walker,  Episcopal  Protestant  Bishop  in 
Edinburgh,  and  others,  as  trustees,  the  lands  of  Sootyfield  and  Easter  Park,  for  purposes 
of  a  very  complicated  description,  for  which  reference  is  made  to  the  Lord  Ordi- 
naiy's  note. 

A  reduction  of  the  settlement  was  brought  by  the  truster's  eldest  son,  John  Wharton 
Mason,  on  the  following  grounds  : 

"  The  said  pretended  trust4isposition  by  the  said  John  Mason  is  irrational^  incon- 
sistent, unintelUgible,  absurd,  and  inextricable."     "  Seeundoy  The  said  trust-disposition 
is  mmatural,  contrary  to  the  laws  of  God  and  of  man,  and  contra  bonos  mores^  unjust 
and  iniquitous  in  principle,  in  so  far  as  regards  the  interests  of  the  granter's  children, 
for  whom  he  was  bound  in  the  first  place  to  provide,  and  whose  interest  and  provisions 
he  disregards."     "Tertio,  The  said  trust-disposition  is  illegal,  contrary  to  law,  and 
adverse  to  reason  and  to  public  policy ;  the  accumulation  of  the  yearly  sums  therein 
mentioned,  and  of  the  accruing  interest  thereof,  under  the  name  of  the  fimdamental, 
and  of  the  triennial  increasing  funds,  is  not  only  directed  to  proceed  for  an  uncertain 
and  indefinite  period,  until  they  shall  respectively  amount  to  the  sums  of  L.1 0,000  and 
L5000 ;  but  the  accumulated  funds  are  not  then  directed  to  be  disposed  of  in  any  way, 
or  the  annual  proceeds  thereof  to  be  applied  to  any  piu*pose ;  and  thereafter  the  interest 
of  the  said  accumulated  fund  is  directed  to  be  still  farther  accumulated  for  a  space  of 
time  altogether  uncertain  and  indefinite ;  and  it  is  only  on  the  failure  of  all  descendants 
from  the  truster,  lineal  or  collateral,   or  heirs  whomsoever,  that  the  said  fimds  are 
ordered  to  be  distributed   or  disposed  of;    the  accumulation  may  thus  proceed  for 
centuries,  and  may  never  come  to  an  end,  seeing  that  the  said  funds,  and  the  annual 
proceeds  of  the  said  funds,  cannot  be  applied  to  any  purpose  whatsoever,  while  there 
exists  any  descendant,  lineal  or  collateral^  or  any  heir  whatsoever  of  the  truster ;  and 
such  accumulation  is  contrary  to  the  common  law,  adverse  to  reason  and  to  public 
policy ;  and  the  said  trust-disposition  is  therefore  null  and  void,  and  reducible  at  the 
pursuer's  instance.     Quarto,  The  said  trust-disposition,  in  so  far  as  it  directs  the  rents 
of  the  said  lands  to  be  accumulated  as  from  the  year  1830,  by  which  provision,  if  practi- 
cable, and  by  the  conveyance  of  the  bygone  rents  to  his  said  trustees,  the  truster  seems 
to  have  directed,  or  intended  to  direct,  an  accumulation  of  a  sum  of  bygone  rents  in  his 
hands  at  his  death,  and  forming  part  of  his  personal  or  moveable  funds ;  and  in  so  far 
as  it  directed  an  accumulation  of  the  accruing  interest  to  arise  from  the  rents  of  the  said 
lands,  or  of  the  annual  product  of  the  said  accumulated  funds,  or  part  thereof,  when 
invested  on  mortgage  over  English  property,  or  in  the  purchase  of  real  property  in 
^igland,  as  directed  to  be  invested  by  the  said  trust<Lisposition,  is  contrary  to,  and 
struck  at  by  the  statute  39  and  40  Geo.  iii.  c.  98,  entituled,  *  An  Act  to  restrain  all  trusts 
*  and  directions  in  deeds  or  wills,  whereby  the  profits  or  produce  of  real  or  personal 
'  estate  shall  be  accumulated,  and  the  beneficial  enjoyment  thereof  postponed  beyond 
'  the  terms  therein  limited,'  and  is  therefore  null  and  void,  and  reducible  at  the  pursuer's 
instance.     Qutnto,  The  said  trust-disposition,  in  so  far  as  it  directs  the  said  lands  of 
Sootyfield  and  Easter  Park  to  be  conveyed  to  the  pursuer  and  the  heirs-male  of  his  body, 
whom  failing,  the  heir-male  next  descending  of  and  from  the  truster's  body,  but  imder 
trust  and  restriction  always  that  the  lands  should  not  be  alienable,  nor  the  rents  assign- 
able, without  the  concurrence  of  one  or  more  of  the  trustees,  is  illegal,  unwarrantable, 
and  ineffectual,  contrary  to  law,  and  to  the  terms  of  the  Act  1685,  c.  22,  being  an 
attempt  to  create  a  trust  in  the  person  of  the  pursuer,  and  of  his  heirs-male,  whom 
faiHng  the  truster's  heir-male,  for  behoof  of  the  said  heirs-male  themselves,  under  a 
restriction  against  alienating  a  thing  unknown  to,  and  not  recognised  by  law,  except 
under  form  of  strict  entail ;  it  is  therefore  to  that  extent  null  and  void,  and  reducible  at 
the  pursuer's  instance." 

The  defenders  pleaded — 1,  Because  the  truster  has  conferred  ample  powers  on  his 
trustees  to  proceed  under  the  trust,  "  as  nearly "  to  the  principle  thereof  as  they  shall 
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"judge  "  to  be  "  expedient " ;  and  the  defenders  have  full  power  to  remedy  what  might 
he  found  to  be  "  incorrect "  or  "  not  suitable  to  existing  circumstances,"  the  pursuer  has 
neither  title  or  interest  to  found  on  any  alleged  inaccuracies  or  inconsistencies.  2. 
Because  the  inaccuracies  and  inconsistencies  founded  on,  if  they  exist  at  all,  afford  no 
ground  for  setting  aside  the  trust  3.  Because  none  of  the  other  reasons  assigned  in  the 
summons  are  sufficient  for  voiding  the  deed. 

The  Lord  Ordinary  made  avizandum  to  the  Court,  issuing  the  following  note : 

'*  The  pursuer,  as  the  eldest  son  of  the  late  Mr.  John  Mason,  clerk  of  the  burgh  of 
Ganongate,  seeks,  in  the  present  action,  to  reduce  a  trust-disposition  executed  by  his 
father,  whereby  he  conveyed  two  farms  in  Berwickshire,  apparently  nearly  one-hidf  of 
his  whole  property,  to  Bishop  Walker  and  the  other  bishops  of  the  Scottish  Episcopal 
Church,  and  also  to  Mr.  J.  K.  Skinner,  W.S.,  and  the  truster's  heir-at-law,  as  trustees, 
for  accumulating  the  rents  for  indefinite  and  progressive  periods  for  ever.  By  this  extra- 
ordinary and  whimsical  settlement,  he  directed  iJ^e  rents  of  the  trust-estate  to  be  divided 
according  to  a  singular  proportion,  and  formed  into  two  funds,  to  be  called  the  '  Funda- 
'  mental  Fund '  and  *  Triennial  Increasing  Fund,'  till  the  capital  of  the  former  amounted 
to  L.  10,000,  and  of  the  latter  to  L.5000,  after  which  the  lands  are  to  be  made  over  to 
the  truster's  heir-at-law,  while  the  accumulated  funds  were  to  be  subject  to  farther  and 
perpetual  accumulation.  A  third  fund,  to  be  called  the  '  Beneficial  Episcopal  Fund,'  is 
also  appointed  to  be  raised  by  an  appropriation  of  the  interest  of  the  triennial  increasing 
fund,  in  a  manner  so  whimsical  and  indistinct,  that  it  hardly  admits  of  explanation  in 
any  other  terms  than  those  used  in  the  deed  itself,  to  which  reference  is  therefore  made. 

"  The  pursuer  challenges  this  deed  of  his  father  on  three  grounds :  Is^,  That  the 
deed  bore  reference  in  graemio  to  a  schedule  as  directory  of  the  mode  of  accumulating 
and  appropriating  the  fund,  but  that  no  document  of  that  description,  authenticated  as 
the  law  requires,  was  subscribed  by  the  defunct.  2cf,  That  the  deed  as  framed  was 
imperfect  and  unintelligible  in  material  points ;  and  in  so  far  as  the  meaning  of  the 
truster  can  be  guessed,  it  was  irrational  and  inextricable  in  its  object  and  provisions; 
and,  3(2,  That  the  truster,  at  the  date  thereof,  was  tnsane,  and  not  of  disposing  mind. 
The  latter  plea  of  course  cannot  be  entertained,  except  by  sending  an  issue  to  a  jury  to 
try  the  point  But  as  that  was  not  asked  by  either  party,  the  discussion  on  the  present 
occasion  must  be  confined  to  the  first  ttoo  pleas.  The  Lord  Ordinary  is  at  present 
inclined  to  think  that  these  pleas  on  the  part  of  the  pursuer  are  well  fotmded. 

"  I.  The  first  objection  is  founded  on  the  defective  and  inept  execution  of  the 
schedule^  which,  by  the  terms  of  the  trust-settlement,  is  made  indispensable  to  the 
exposition  of  the  purposes  of  tlie  trust,  and  of  the  administration  thereof  directed  to  he 
followed  out  It  is  declared  that  the  factor  thereby  named  shall  act '  upon  the  principles, 
'  and  as  near  as  practicable  to  a  schedule  thereof,  here  specially  referred  to,  and  held  tu 
*  r^jeated  brevitaius  causa  ;  but  always  preserving  the  principles  of  said  scheduled 

"  Now,  the  primary  question  is,  if  the  truster  executed  any  schedule  along  ¥rith  the 
preceding  settlement,  and  authenticated  it  in  such  manner  as  the  law  requires  for  safe 
identification  ?  On  this  point  the  Lord  Ordinary  entertains  great  doubt  The  defenders 
rely  much  on  the  late  case  of  Harper  and  Inglis  in  the  House  of  Lords,  as  a  determina- 
tion that  a  collateral  letter  or  other  writ  referred  to  in  a  probative  settlement  does  not 
require  to  be  executed  with  the  formalities  of  the  Act  1681.  But  that  case  does  not 
appear  to  touch  the  present.  The  document  referred  to  in  Harper  and  Inglis  was  no 
doubt  improbative,  but  it  consisted  only  of  one  page  or  sheets  and  confessedly  bore  the 
sub-  [424]  -scription  of  the  testator,  and  was  referred  to  in  the  probative  will,  notwith- 
standing which,  the  residuary  legatee  objected  to  it,  and  refused  payment,  when  the 
argument  of  Lord  Alloway  in  this  Court,  and  of  the  Lord  Chancellor  (Brougham)  in  the 
House  of  Lords,  was,  that  the  residuary  legatee  could  not  found  on  the  will,  and  refuse 
effect  to  the  letter.  The  pursuer's  explanation  (revised  case,  p.  29,  &c.)  of  the  other 
cases  of  Heriot's  Hospital,  Craigcrook  Mortification,  and  Donaldson,  is  sufficient  to  show 
that  these  cases  are  equally  inapplicable  to  the  present  question. 

"  In  the  case  now  before  the  Court,  the  schedvde  founded  on  consists  of  detached 
sheeiSy  only  one  of  which  is  subscribed  by  the  testator ;  and  the  heir-at-law  maintains 
that  that  is  not  enough  to  authenticate  or  identify  the  whole  of  that  document  as  the 
deed  referred  to  in  the  will.  The  Lord  Ordinary  is  disposed  to  coincide  in  that  view. 
The  schedule  produced  is  neither  properly  authenticated,  nor  is  it  capable  of  being  now 
identified  as  that  referred  to  in  the  trustnieed,  by  any  extraneous  or  parole  evidence. 
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"  It  may  possibly  be  suggested  as  matter  of  consideration  of  the  Court,  whether  an 
inue  to  try  this  fact  might  not  still  be  sent  to  a  jury.  That  course  was  not  taken 
because  it  was  thought  to  be  incompetent  by  parole  to  authenticate  a  written  instru- 
ment ;  and  looking  to  the  schedule  as  a  collection  of  sheets  put  together,  without  any 
subscription  by  the  truster  except  on  the  last  page,  it  is  supposed  it  would  be  the  duty 
of  any  Judge  to  tell  the  jury,  that  a  document  consisting  of  a  multiplicity  of  sheeti  is 
act  sufficiently  authenticated,  either  at  common  law  or  under  the  Act  1696,  by  a  sub- 
aeription  on  one  page  only  of  these  sheets.  But  truly  no  such  proof  has  been  offered  by 
the  defenders,  and  it  may  be  unnecessary,  under  the  view  to  be  taken  by  the  Court  of 
tlus  settlement  on  the  merits^  to  enter  futher  into  this  objection. 

''  II.  Suppose  the  will  and  the  schedule  to  have  been  validly  executed  as  writs,  the 
inquiry  on  the  merits,  which  requires  no  extrinsic  proof,  would  next  fall  to  be  con- 
sidered, whether  the  deed  itself  is  so  irraiional^  delusive,  and  inextricable  as  to  be  void 
at  common  law  f 

"The  relevancy  of  that  ground  of  reduction  cannot  be  doubted.  It  is  true  the 
Tkelusson  Act  does  not  apply  to  the  disposition  of  landed  property  in  Scotland ;  and  in 
the  Strathmore  case,  a  trust  for  thirty  years,  and  the  lifetime  thereafter  of  certain 
parties  specially  excluded,  was  sustained,  as  founded  on  well  defined,  and  not  irrational 
pmposes ;  but^  nevertheless,  the  law  in  questions  of  this  nature,  as  stated  by  Mr.  Bell  in 
Mb  Commentaries  (vol.,  i.  p.  38),  has  been  understood  as  incontestable,  in  which  it  is 
kid  down,  that  '  when  the  will  becomes  inextrieable,  or  when  it  is  intended  for  too 
*  diitani  a  eontingeney,  it  trill  be  inefficient  at  common  law.*  That  doctrine  was  in 
sabetance  acquiesced  in  by  the  Lord  Chancellor  (Brougham)  in  the  Strathmore  case ; 
and  it  is  apprehended  that  the  present  case  falls  clearly  within  the  rule  thus  announced. 

"Farther,  the  two  leading  cases  of  M*Culloch  and  M'Kair  afford  ample  sanction  to  the 
doctrine  now  relied  on.  In  the  case  of  M'Culloch,  a  deed  not  more  whimsical  or  more 
extricable  was  reduced  by  the  Court;  and  although  the  case  of  M'Nair  was  at  first 
supported  on  the  doubtful  principle  that  the  trust  thereby  created  might  be  carried  into 
effect  as  long  as  it  could ;  yet  it  is  imderstood  it  soon  was  found  to  be  quite  unworkable, 
and  all  interested  in  it  agreed  in  the  extinction  of  the  trust.  Accordingly,  it  was  termi- 
nated by  a  second  action  of  reduction  or  declarator  and  discharge  before  this  Court, 
about  twenty  years  after  the  decision  reported  in  the  Dictionary. 

"It  is  unnecessary  to  enter  into  an  analysis  here  of  a  deed,  the  whole  of  which  the 
Lord  Ordinary  considers  to  be  the  production  of  a  well-meaning  man,  labouring  under 
manifest  delusion  as  to  the  schemes  indicated  in  his  settlement.  It  is  said  that  the 
truster  formed  a  similar  project  in  1810,  and  his  settlements  of  that  date  are  produced, 
to  show  that  the  trust-deiBd  under  reduction  was  not  executed  under  any  sudden  impulse 
of  eccentricity.  All  that  is  very  true ;  but  the  earlier  deeds  only  show  the  inveteracy  of 
the  delusion,  and  prove  that,  after  the  testator's  mind  became  possessed  of  the  idea  of 
raising  a  series  of  funds  for  the  provision  of  ministers  and  heirs  in  distant  generations, 
he  lost  control  of  his  reason,  and  became  insensible  and  blind  to  the  utter  extravagance 
and  impracticability  of  his  scheme. 

"  Upon  the  settlement  and  schedule  itself,  the  Lord  Ordinary  shall  only  offer  two 
remarks  in  addition  to  the  previous  detail. 

"  In  the  first  place,  from  the  statement  of  the  pursuer  in  his  revised  case  (pp.  24, 
25),  the  schedule  produced,  even  if  properly  identified,  is  incomplete,  inoperative,  and 
unintelligible — as  a  moiety  of  one  portion  of  what  is  called  the  beneficial  fund  is  left 
totally  unprovided  for ;  and  the  whole  of  that  passage  of  the  schedule  leaves  great  room 
to  doubt  whether  the  truster,  in  stitching  or  putting  together  the  sheets  of  this  schedule, 
did  not  make  some  error  in  his  combination — perhaps  from  the  number  of  schemes  which 
he  had  projected  at  different  times  for  the  same  object:  See  revised  case  for  J.  W. 
Mason,  bottom  of  p.  24. 

"In  the  second  place,  every  Judge  called  to  investigate  this  case  must  be  much 
staruck  with  the  following  statement  of  the  pursuer,  which  is  not  explicitly  denied : — 
"According  to  the  schedule.  No.  1,  assuming  the  available  yearly  sum  to  be  L.250, 
there  was  to  be  drawn  by  the  church  at  the  end  of  six  years,  the  sum  of  L.1,  and  by  his 
heirs,  L.14 ;  at  the  end  of  twenty  years,  L.6  by  the  church,  and  L.56  by  his  heirs ; 
and  at  the  end  of  forty-two  years,  when  the  L.1 5,000  were  realised,  L.15  by  the  church, 
and  L.142  by  his  heirs  annually ;  while  at  the  end  of  the  second  accumulating  period  of 
tiiirty^flix  years,  the  sum  of  1^150  would  be  paid  to  each  of  the  two  sets  of  beneficiaries  * 
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out  of  the  aGcumiilated  funds.  These  were  the  testator's  own  c&lculationfly  hut  not 
one-half  or  one-third  of  the  annual  payments  will  be  available  in  the  existing  state  of 
the  rental  of  the  trust-property." 

"  If  this  be  a  correct  view  of  the  import  of  the  settlement  and  scheme,  an  estate  now 
yielding  L.120  per  annum,  and  worth  from  L.3000  to  L.4000  of  capital,  after  being  hoarded 
and  withdrawn  from  commerce  for  eighty-four  years,  will,  from  contingencies  unforeseen  by 
the  truster,  and  for  which  he  made  no  allowance,  yield  to  the  church  L.15  per  annxon, 
and  to  the  heirs  of  the  truster  L.142 ;  while  the  remaining  income  of  the  fund  is  to  be 
hoarded  for  the  supposed  benefit  of  still  more  distant  generations.  Surely  if  any  trust 
be  void  from  imdue  accumulation,  and  from  the  shadowy  and  remote  nature  of  the 
contingent  interest  given  to  the  respective  beneficiaries,  tlie  present  is  a  case  of  that 
description. 

.  "  These,  however,  are  only  two  out  of  the  various  specialties  of  the  case,  minutely 
and  carefully  detailed  in  the  pursuer's  case,  to  which  it  is  sufficient  to  refer.  These  may 
possibly  be  obviated  or  brought  out  much  more  forcibly  in  the  opinions  of  the  other 
Judges,  on  perusing  the  deeds  themselves.  As  the  case  at  present  slaikes  &e  Lord 
Ordinary,  on  considering  the  settlement  and  all  its  clauses  as  a  whole,  he  is  stron^y 
impressed  with  the  opinion  that  it  is  not  the  deed  of  a  rational  and  disposing  mind.  It 
is  quite  possible  that  Mr.  Mason  may  have  discharged  his  duty  as  town-derk,  and 
obtained  a  reputation  in  society  as  a  man  of  worth  and  average  capacity,  when  not  led  to 
expatiate  on  the  idea  of  accumulating  funds,  which  beset  him;  but^  quoad  hoe^  his 
schemes  were  visionary  and  absurd,  and  founded  on  palpable  error  and  delusion,  &om 
the  effects  of  which  the  law  is  entitled  and  bound  to  relieve  his  heir  by  setting  aside  the 
deed  which  is  now  the  subject  of  challenge." 

When  the  cause  was  advised,  the  Court  remitted  to  Mr.  Lindsay,  accountant^ 

"to  report. whether,  having  due  regard  to  the  declared  purposes  and  objects  of  the 
truster,  the  scheme,  as  contained  in  the  trust-deed  under  reduction,  and  relative  schedule, 
is  practicable,  and  can  be  carried  into  effect,  in  whole  or  in  part;  and  to  explain 
distinctly  and  articulately,  in  such  report,  the  maimer  and  way  in  which  this  can  be 
wholly  or  partially  effected." 

Mr.  Lindsay  having  given  in  a  report,  stating  it  as  his  opinion,  on  the  whole,  ''that 
it  will  not  be  practicable  to  carry  at  all  into  effect  any  of  the  beneficial  purposes  of 
the  trust." 

The  cause  was  again  advised, 

Lord  President, — I  agree  very  much  in  the  views  of  the  Lord  Ordinary.  We  thought 
it  right  to  call  in  the  assistance  of  Mr.  Lindsay,  and  there  is  nobody  in  the  profession 
from  whom  we  were  more  likely  to  obtain  a  satisfactory  report.  He  has  performed  his 
duty  as  we  expected,  and  the  result  appears  to  be,  that  the  deed  is  inextricable,  and  that 
it  is  not  possible,  on  any  sound  principle  of  law,  to  carry  it  into  execution. 

Lord  Mack&me, — I  am  of  the  same  opinion.  The  main  object  of  the  deed  is  to 
make  a  fund  which  shall  go  on  accumu-  [425]  -lating  for  ever.  The  whole  deed  seems 
unreasonable  and  inextricable. 

Lord  FuLlerton. — I  am  also  of  the  same  opinion.  I  do  not  hold  that  it  is  incompetent 
to  make  a  settlement  which  is  to  last  for  ever ;  but  then  the  accumulations  must  have  a 
definite  object.  The  beneficial  interests  must  merge  immediately,  as  in  the  case  of  a 
charitable  endowment.  Here  not  only  is  the  fund  to  continue  for  ever,  but  the  accuma- 
lations  also  are  to  continue  for  ever,  and,  without  any  definite  object,  TnalriTig  it 
impossible  for  any  Court  to  carry  the  testator's  intentions  into  effect.  It  is  in  fact  a 
mere  emulus  accumulation. 

Lord  Jeffrey. — I  concur.  It  is  no  doubt  a  delicate  task  to  reduce  or  disallow  a 
testament  which  is  intelligible,  on  the  ground  that  people,  on  reading  it^  hold  up  their 
hands  in  astonishment  at  its  absurdity,  if  it  is  not  contra  bonos  mores.  But  if  it 
terminates  in  results  not  contemplated  by  the  testator,  or  not  recognised  by  law,  the 
Court  is  not  bound  to  go  on  with  it  in  the  meantime. 

The  Court  pronounced  the  following  interlocutor : 

"Sustain  the  reasons  of  reduction  founded  on  the  report:  Reduce,  decern,  and 
declare,  conform  to  the  reductive  conclusions  of  the  libel,  and  allow  this  decree  of 
reduction  to  go  out  and  be  extracted  ad  interim:  Farther,  grant  warrant  to,  and 
authorise  the  keepers  of  the  Kegister  of  Deeds,  and  of  the  General  Register  of  Sasines, 
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to  mark  this  decree  on  the  record,  or,  in  the  option  of  the  puisuer,  to  record  the  same 
in  the  said  Records  of  Deeds  and  Sasines,  in  order  to  purge  the  said  records  :  Find  both 
parties  entitled  to  payment^  out  of  the  trust-funds,  of  the  expenses  of  process  heretofore 
incurred  by  them  respectively:  Quoad  vltrOy  remit  the  case  to  the  Lord  Ordinary  to 
proceed  in  the  remaining  conclusions  of  the  action,  and  to  do  therein  as  to  him  shall 
seem  just." 


No.  151.       XVI.  Jurist  433.     7  March  1844.     Ist  Div.— Lord  Cuninghame. 

Viscount  Melville  and  Others  (Sir  Robert  Preston's  Trustees),  Pursuers 
and  Suspenders. — Solicitor-General  (AncUrson),  G.  Bell, 

Lady  Baird  Preston  and  Miss  Preston,  Defenders  and  Respondents. — 

Butherfurd,  Deas, 

ServUude —  Water. — ^The  proprietor  of  two  estates,  the  one  held  in  fee-simple  and  the 
other  under  entail,  laid  pipes,  by  which  he  conveyed  the  surplus  water  of  a  fountain 
OB  the  former  to  the  latter  estate — Held  that  though  he  had  not  expressly  indicated 
his  intention  by  writing,  he  had,  rebus  ipeis  etfactiSy  efifectually  constituted  a  servitude 
in  fiivour  of  the  latter  estate. 

In  1751,  Charles  Cochrane,  proprietor  of  the  estate  of  Culross,  by  a  contract  of  feu 
and  excambion  disponed  a  piece  of  ground,  called  the  Park  and  Cisterns,  to  James  John- 
stone, under  the  following  reservation  : 

"  Reserving  always  to  the  said  Charles  Cochrane,  and  to  his  heirs  and  successors,  the 
full  power,  liberty,  and  privilege  of  the  water  of  the  foimtain  or  well  within  the  bounds 
of  the  said  piece  or  portion  of  land  from  which  the  water  is  brought  in  pipes  to  the  said 
Charles  Cochrane's  mansion-house,  and  power  to  continue  the  water-pipes  through  the 
same  piece  and  portion  of  land  as  formerly,  and  to  mend  and  right  the  said  pipes  as  often 
as  ne^ul,  and  to  cast  and  dig  the  ground  for  that  end  and  purpose,  as  they  have  always 
been  in  use  to  do." 

In  1803,  the  estate  of  Culross,  with  the  whole  parts  and  pertinents,  was  purchased 
by  Sir  Robert  Preston.  The  water  referred  to  in  the  above  reservation  had  been  brought 
to  the  mansion-house  and  grounds  of  Culross  by  means  of  earthen  pipes,  and  these  having 
become  defective,  Sir  Robert  Preston,  in  1818,  caused  a  cast-metal  pipe  to  be  laid,  which, 
besides  providing  a  supply  for  the  mansion-house  and  lands  of  Culross,  was  carried  on- 
wards to  Woodhead,  a  farm  on  the  estate  of  Valleyfield,  of  which  Sir  Robert  was  the 
entailed  proprietor.  Lady  Baird  Preston,  who  is  heiress  of  entail  in  the  lands  both  of 
Culross  and  of  Valleyfield,  caused  a  new  pipe  to  be  laid,  by  which  the  supply  of  water 
previously  carried  to  "Woodhead  was  continued  to  Valleyfield  house.  Sir  Robert 
Preston's  trustees,  considering  that  this  operation  was  calculated  to  diminish  the  supply 
of  water  to  the  lands  of  Culross,  which  might  ultimately  pass  into  the  hands  of  a  separate 
set  of  heirs  from  that  of  Valleyfield,  brought  a  suspension  of  the  operations  thus  made 
by  Lady  Baird  Preston,  and  also  raised  a  declarator  of  their  right  to  the  water. 

The  trustees  pleaded — 

1.  The  defenders'  operations  complained  of  being  illegal,  unwarrantable,  and  injurious  to 
the  estate  of  Culross,  and  the  rights  belonging  to  that  estate,  the  pursuers,  as  the 
trustees  in  the  possession  and  management  of  that  estate,  are  entitled  to  have  these 
operationJB  interdicted,  as  craved  in  their  note  of  suspension.  2.  Said  operations  being 
not  only  illegal,  but  the  defender.  Lady  Baird  Preston,  having  maintained  their  legality, 
and  clumed  a  right  in  the  water  referred  to,  as  proprietrix  of  the  estate  of  Valleyfield, 
the  pursuers  are  also  entitled  to  decreet  of  declarator  in  terms  of  the  conclusions  in  their 
KbeL 

The  defenders  pleaded — 

1.  The  pursuers  are  excluded  from  demanding  decree  in  terms  of  the  declaratory  con- 
clusions of  the  present  summons,  let,  by  [434]  the.  terms  of  Sir  Robert  Preston's  trust- 
deed  and  codicils ;  2dy  by  the  terms  of  the  deed  of  entail  of  Culross,  and  infeftment 
thereon  in  favour  of  the  defender.  Lady  Baird  Preston ;  Sd,  by  the  terms  of  the  title- 
deeds  produced  and  referred  to,  which  instruct  that  the  property  of  the  water  in  dispute 
belongs,  not  to  the  pursuers  or  to  the  estate  of  Culross,  but  to  Mr,  Johnstone  of  Sands, 
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in  whose  right  the  defenders  are  placed  quoad  hoc  by  the  deed  of  17th  November  1841. 

2.  The  estate  of  Culross  has  at  the  best  a  mere  servitude-right  to  so  much  of  the  water 
from  the  fountain  or  well  in  dispute  as  may  be  necessary  for  the  mansion-house  of  Cul- 
ross ;  and  as  that  servitude-right  has  not  been,  and  will  not  be  iigured  by  the  use 
claimed  and  taken  of  the  water  by  the  defenders  at  Woodhead  and  Yalleyfield,  the  pur- 
suers are  not  entitled  to  object  to  such  use  being  taken  of  the  water  by  the  defenders. 

3.  Even  if  the  estate  of  Culross  had  a  servitude  right  to  the  water  for  filling  the  troughs 
latterly  placed  in  the  parks  of  Culross,  as  well  as  for  the  use  of  the  mansion,  the  present 
action  would  still  be  groundless,  in  respect  the  supply  of  water  is  sufficient  for  all  thoee 
purposes,  and  likewise  for  the  purposes  claimed  by  the  defenders.  4.  SeparaHm^  The 
defenders  have  a  right  to  the  continued  use  of  the  water  at  the  farm-steading  and  man- 
sion-house of  Yalleyfield,  at  least  as  in  a  question  with  the  pursuers,  in  respect — (1.) 
That  the  pursuer's  author,  Sir  Robert  Preston,  brought  the  water  to  the  farm-steading  of 
Yalleyfield  by  permanent  pipes  and  erections,  and  left  the  same  in  a  state,  and  under 
circumstances,  which  indicated  an  intention,  or  had  the  legal  effect  of  conferring  on  the 
heirs  of  entail  at  Yalleyfield,  or  at  least  on  his  three  nieces  in  succession,  all  the  right  to 
the  water  which  he  had  it  in  his  power  to  confer.  (2.)  That  the  quantity  of  water  thus 
brought  to  Yalleyfield  farm-steading  has  not  been  increased  by  the  use  made  of  the  sur- 
plus water  at  the  mansion-house  of  Yalleyfield.  (3.)  That  the  right  so  to  use  the  water 
at  Yalleyfield  farm-steading  and  mansion-house  has  been  expressly  conferred  on,  and 
confirmed  to,  the  defenders  by  the  proprietor  of  the  water.  5.  The  defenders  were  en- 
titled to  enter  upon  the  lands  of  Culross,  and  to  inspect  the  water-pipes  in  the  manner 
which  they  did — (1.)  In  respect  of  their  right  of  servitude  in  the  water,  and  of  the 
urgency  of  the  case.  (2.)  In  respect  of  the  right  and  title  of  the  defender.  Lady  Baird 
Preston,  in  virtue  of  her  infeftment  under  the  Culross  entail ;  and,  (3.)  In  respect  of  the 
powers  of  possession  and  management  of  the  Abbey  and  estate  of  Culross  conferred  on 
the  defenders  by  the  trust-deed  and  codicils.  6.  The  conclusion  for  damages  contained 
in  the  present  summons  is  groundless,  in  respect — (1.)  That  the  defenders  have  been  all 
along,  and  still  are,  ready  and  willing  to  pay  any  surface  damages  caused  to  the  tenants 
by  the  defenders'  operations  prior  to  the  interdict,  and  the  defenders  are  not  liable  for 
any  other  or  further  damages ;  and,  (2.)  That  the  pursuers  have  themselves  sustained  no 
damage,  and  no  claim  of  damages  by  any  third  party  has  been  judicially  made  or  con- 
stituted against  them.  7.  The  present  action  is  not  well  founded  either  in  fact  or  in  law, 
and  the  pursuers  are  not  entitled  to  carry  it  on  at  the  expense  of  the  trust-estate. 

The  processes  of  suspension  and  declarator  having  been  conjoined,  the  Lord  Ordinary 
pronounced  the  following  interlocutor  : 

"  20th  January  1844. — ^The  Lord  Ordinary  having  heard  counsel  in  these  conjoined 
processes  of  suspension  and  declarator,  and  thereafter  considered  the  record,  documents 
produced,  and  whole  process,  Primo^  With  respect  to  the  claim  of  the  pursuers  to  the 
water  of  Monkswell,  situated  in  the  piece  of  land  called  the  Parks  or  Cisterns,  described 
in  the  libel.  Finds  that  the  pursuers  are  entitled  to  the  primary  and  preferable  supply 
from  the  said  well,  in  so  far  as  the  water  can  be  transmitted  to  the  mansion-house  and 
lands  of  Culross,  by  pipes  of  the  same  dimensions  as  those  laid  in  1751,  and  in  use  at 
the  death  of  the  late  Sir  Kobert  Preston  in  1832,  and  that  neither  the  defenders^  nor 
any  third  parties,  have  any  control  over  the  use  made  of  the  said  water  by  the  pursuers 
or  their  successors  after  it  reaches  the  lands  of  Culross,  but  that  the  same  may  be  disposed 
of  for  such  purposes,  domestic  or  agricultural,  as  the  proprietors  may  then  think  proper 
to  use  it:  Secundo^  With  regard  to  the  right  of  the  defender.  Lady  Baird,  and  her 
successors  in  the  estate  of  Yalleyfield,  to  a  supply  of  water  from  the  said  well,  finds  that 
certain  pipes  having  been  laid  by  the  said  Sir  Kobert  Preston  to  bring  a  supply  or 
portion  of  the  said  water  to  Woodhead  of  Yalleyfield,  after  the  pipes  to  Culross  were 
supplied,  and  that  these  pipes  having  been  kept  up  and  retained  in  the  ground  during 
the  whole  subsequent  life  of  Sir  Robert  Preston,  while  he  was  unlimited  proprietor  of 
Culross,  his  heirs  and  successors  in  that  estate  cannot  object  to,  or  interfere  with,  the 
appropriation  of  the  surplus  water  thus  made  by  their  predecessor,  but  that  the  defender, 
Lady  Baird,  and  her  successors  in  the  estate  of  Yalleyfield,  are  entitled  to  draw  off  and 
receive  at  Woodhead  of  Yalleyfield,  such  a  supply  of  the  said  surplus  water  as  the  said 
pipes  laid  by  Sir  Robert  Preston,  or  pipes  of  similar  dimensions,  will  contain  and 
transmit  in  all  time  coming :  And  finds  that  the  defender  and  her  successors  have  the 
unlimited  use  of  the  said  water  after  it  reaches  Woodhead  of  Yalleyfield,  and  may 


ZVL  Juiiit  IML      MELVILLE,    &c.    V.    LADY    BAIRD   PRESTON,   &C.  433 

apply  the  same  to  such  uses,  domestic  and  agricultural,  as  they  think  i)roper;  and 
generally,  under  the  preceding  explanations  and  qualifications,  finds  and  declares  that 
the  said  estate  of  Culross  ought  to  receive  a  full  and  complete  supply  of  water  hy  the 
said  pipes  in  the  first  instance,  and  that  the  entailed  estate  of  Valleyfield,  and  the 
defenders,  as  heirs  of  entail  of  said  estate,  are  only  entitled  to  have  the  sur])lus  water 
after  the  purposes  of  the  estate  of  Culross  are  served  by  the  pii)es  laid  between  the 
fountain-head  and  the  said  lands  as  aforesaid  :  Farther,  finds  that  tlie  defender  and  her 
successors  in  the  estate  of  Valleyfield  are  entitled  at  all  times  to  have  access  to  the  lands 
of  Culross,  at  the  sight  and  by  the  authority  of  the  Judge  Ordinary,  and  on  due 
intimation  to  the  pursuers  and  their  successors,  to  keep  in  repair  the  pipes  whereby 
the  water  is  brought  as  aforesaid  from  Monkswell  to  Valleyfield,  on  making  due  com- 
pensation for  any  injury  done  to  the  lands  of  Culross  by  such  operations :  Finally,  in 
respect  it  is  not  alleged  that  the  pipes  for  the  supply  of  Valleyfield  have  been  altered 
or  relaid  by  the  defender  in  any  manner  inconsistent  with  the  preceding  findings,  or 
otherwise,  that  any  injiury  has  been  sustained  from  the  operations  of  the  defender  with 
a  view  to  repair  the  said  pipes,  assoilzies  the  defenders  from  the  whole  other  conclusions 
of  the  libel  not  now  specifically  confirmed,  and  decerns :  Farther,  in  respect  it  is  H9t 
alleged  that  the  defenders,  in  their  past  operations  referred  to  in  the  note  of  suspension, 
committed  any  damage  on  the  lands  of  Culross  in  repairing  the  Valleyfield  conduits  or 
pipes,  while  the  rights  of  parties  in  future  have  been  judicially  ascertained  in  the  pre- 
ceding findings  in  the  conjoined  processes.  Finds  the  parties  have  now  no  interest  to 
discuss  the  suspension,  and  dismisses  the  same  :  Finds  that  the  expenses  of  both  parties 
should  be  defrayed  out  of  the  capital  of  the  trust-funds,  and  decerns. 

"Note, — ^The  preceding  judgment  is  founded  on  the  facts  of  the  case,  which 
apparently  are  not  materially  controverted  on  either  side.  For  many  years  before  his 
death,  Sir  Bobert  Preston  was  proprietor  both  of  Culross  and  Valleyfield  estates.  The 
former  he  held  in  fee-iimple,  the  latter  as  an  heir  of  entail.  At  a  period  long  anterior 
to  Sir  Robert's  purchase  of  Culross,  the  proprietor  of  that  estate  had  acquired  right  to 
carry  water  from  an  adjoining  property  to  Culross  in  pipes  of  a  specified  size.  These 
were  in  continued  use  at  the  date  of  Sir  Robert's  purchase  of  Culross,  and  are  so  to  this 
day.  But  Sir  Robert,  when  proprietor  of  both  estates,  laid  a  large  pipe,  to  take  a  part 
of  the  same  water  to  Valleyfield  at  a  point  below,  and  so  not  interfering  with  the  supply 
of  Culross.  The  Lord  Ordinary  does  not  see  on  what  grounds  the  future  proprietors  of 
Culross  can  object  to  this.  Sir  Robert  held  the  whole  estate  of  Culross,  including  its 
water  and  all  pertinents :  He  was  rei  mm  arlnter,  and  could  have  taken  the  whole  water 
from  Culross  and  sent  it  to  Valleyfield.  He  did  not  do  so,  but  he  laid  pipes  to  Valley- 
field in  a  way  which  apparently  does  no  injury  to  Culross,  to  bring  a  part  of  the  water 
to  his  other  estate,  after  supplying  Culross.  This  was  an  arrangement  peculiarly 
reasonable,  and  the  Lord  Ordinary  has  no  idea  that  any  successors  of  Sir  Robert 
Preston  can  object  to  it. 

"  The  direction  as  to  expenses  proceeds  on  the  ground  that  the  arrangement  now 
judicially  made  or  declared  is  of  permanent  use  and  benefit,  both  to  the  beneficiaries 
interested  at  present  and  prospectively  in  the  Oidroas  estate,  and  also  to  the  heir 
presently  in  possession  of  the  Valleyfield  estate,  which,  it  is  probable,  may  for  many 
years  continue,  in  part  or  in  whole,  in  the  same  parties.  There  are  no  grounds  for 
subjecting  any  party  here  personally  in  expenses ;  and  it  would  hardly  be  just  to  find 
expenses  due  to  neither  party,  according  to  the  ordinary  import  of  that  finding.  In 
that  case,  Lady  Baird  and  her  sister  would  be  obliged  to  bear  two-thirds  of  the  costs 
of  both  sides,  while  the  fiars,  whose  property  is  benefited  by  having  their  rights  per- 
manently ascertained,  would  entirely  escape  if  the  expenses  were  taken  out  of  the 
(xmmdL  proceeds  of  the  trust-funds  at  present  [435]  divisible.  It  is,  therefore,  in  every 
view,  most  equitable  and  fair  to  lay  those  expenses  on  the  capital  of  the  trust-funds, 
whereby  the  present  beneficiaries  will  pay  the  interest  thereof  during  their  lives,  and  the 
principal  sum  of  the  costs  will  form  a  burden  on  the  trust-funds,  which  is  not  unfair, 
seeing  that  the  object  of  the  action  is  to  fix  the  rights  of  parties  under  an  arrangement 
which  was  left  undefined  in  writing  by  the  truster." 

Both  parties  reclaimed — the  pursuers  generally,  and  the  defenders  in  so  far  as  the 
interlocutor  found  the  pursuers  entitled  to  more  than  a  servitude  use  of  the  water  as 
enjoyed  at  the  date  of  the  orginal  feu-contract  and  excambion.     At  advising. 

Lord  President, — ^The  case  is  not  free  from  difficulty,  but  I  tliink  substantial  justice 
S.K.R.  J,  28 
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is  done  by  the  interlocutor  of  the  Lord  Ordmary.  Look  to  the  transactions  in  refeienoe 
to  the  rights  of  Sir  Robert.  I  was  a  good  deal  moved  by  the  observation  that  there 
was  not  an  absolute  conveyance  to  the  fountain-well.  It  was  just  a  power  of  using  the 
well  for  the  mansion-house  and  estate  of  Culross.  This  was  an  important  reservation ; 
and  then  Sir  Robert,  on  getting  the  estate,  proceeds  to  do  important  things.  He  first 
repairs  the  pipe  and  then  carries  on  the  water  to  his  farm  of  Woodhead,  where  he  had 
biiilt  a  most  complete  set  of  offices.  The  ultimate  extension  of  the  pipes  to  Valleyfield 
may  be  kept  out  of  view,  as  it  seems  not  to  affect  the  question.  When  once  the  water 
is  at  Woodhead,  how  is  it  possible  to  control  the  use  of  it,  provided  nothing  is  done  to 
interfere  with  the  supply  at  the  lands  of  Culross  1  Had  the  Lord  Ordinary  in  any  way 
limited  the  right  of  using  the  water  at  Cxdross,  I  would  have  been  for  altering ;  but  his 
Lordship  has  not  done  so.  He  lays  no  restriction  on  the  use  of  the  water  there,  be  die 
consequence  to  Woodhead  what  it  may.  Considering  the  expensive  operations  to 
which  Sir  Robert  had  recourse  in  conducting  the  water  to  Woodhead, — ^how  these  were 
carried  on  under  his  own  eye, — and  the  benefit  of  these  enjoyed  from  1818  to  1834,— 
I  cannot  see  anything  like  an  intention  to  cut  off  the  right  of  the  water  from  Valleyfield. 
He  seems,  on  the  contrary,  to  have  intended  to  conunimicate  it  to  both  estates,  and 
accordingly  points  to  the  accommodation  of  his  needs  in  both.  My  opinion  is,  that  the 
Lord  Ordinary  has  done  ample  justice,  and  that  we  ought  to  refuse  both  notes. 

Lord  Mackenzie, — I  concur.  Sir  Robert's  right  was  not  one  of  property.  The  wards 
used  in  the  reservation  are  remarkable,  and  could  never  enable  him  to  make  a  total 
conveyance.  There  might  have  been  still  greater  difficulty  in  constituting  a  servitude, 
but  that  has  been  got  the  better  of  by  the  consent  of  Johnstone  ;  and  I  agree  that  Sir 
Robert  did  constitute  a  servitude  of  carrying  the  superfluous  water  to  Woodhead.  This 
servitude  was  constituted  rebus  ipeia  et  factie.  True !  res  ma  nemini  eemit.  But  heie 
there  are  two  entailed  estates  with  different  destinations.  Sir  Robert  could  no  doubt 
have  constituted  a  servitude  in  favour  of  one  of  them  by  express  grant,  and  could  he 
not  also  rebus  ipsis  et  factis  f  It  is  competent  so  to  constitute  a  servitude  between 
different  proprietors.  Say  Sir  Robert  had  done  it  with  his  neighbour  after  a  com- 
muning, and  done  it  without  writing.  Then  a  servitude  would  have  been  constituted. 
Virtually  the  same  thing  is  done  here.  Sir  Robert  makes  pipes  through  the  lands  of 
Culross,  and  carries  them  on  to  the  lands  of  Valleyfield.  Then  he  makes  a  gratuitous 
disposition  of  the  lands  of  Culross.  What  does  this  disposition  convey  1  Just  the 
lands  as  they  stood,  with  pipes  conveying  the  water  to  Valleyfield.  Are  we  to  presume 
that  he  conveyed  the  right  of  cutting  off  these  pipes  ?  If  he  had  any  such  intention, 
he  should  have  taken  care  to  counteract  what  he  had  previously  done.  Then,  after  the 
water  is  at  Woodhead,  there  is  no  -question,  and  cannot  be,  as  to  what  is  done  with  it 
It  is  only  waste  water,  and  that,  too,  after  Culross  is  supplied.  There  is  no  complaint 
of  abuse.  It  is  only  the  surplus  water ;  and  in  that  view  I  cannot  well  see  what 
interest  the  suspenders  have  to  prevent  the  conveyance  of  it.  Even  a  servitude  would 
seem  unnecessary  for  that  purpose. 

Lord  Fullerton, — I  am  also  for  adhering.  It  is  not  necessary  to  give  any  opinion  as 
to  the  right  to  the  water  in  a  question  with  Mr.  Johnstone.  That  right  is  very  broad— 
a  little  broader,  perhaps,  than  your  Lordships  are  inclined  to  hold.  The  only  question, 
however,  is  as  to  the  right  between  the  two  estates  of  Culross  and  Valleyfield.  That 
a  servitude  is  capable  of  being  constituted  rebus  ipsis  et  fa/dis  may  be  a  new  point,  but 
I  see  no  difficulty  in  it.  I  think  the  facts  are  conclusive  of  Sir  Robert's  intention  to 
give  Valleyfield  the  benefit  of  the  water.  They  amount  to  much  more  than  mere 
sufferance.  Then  he  gives  no  indication  of  any  intention  to  withdraw  the  right.  This, 
I  think,  is  enough  to  justify  us  in  holding  that  a  servitude  was  constituted.  Say 
Valleyfield  had  belonged  to  a  different  proprietor,  and  that  the  same  proceedings  had 
taken  place,  would  we  not  have  held,  though  there  had  been  no  written  documents, 
that  a  servitude  was  constituted  1  Here  the  one  estate  was  held  in  fee-simple,  and  the 
fee-simple  proprietor  was  perfectly  entitled  to  constitute  any  right  in  favour  of  the 
entailed  estate.  Taking  that  view,  I  think  that  the  interlocutor  of  the  Lord  Ordinaij 
does  full  justice  to  the  parties,  and  ought  to  be  adhered  to. 

Lcyrd  Jeffrey, — I  concur.  It  is  material  to  attend  a  litUe  more  particularly  to  the 
nature  of  the  right  under  the  original  reservation.  It  is  not  a  right  of  absolute 
property,  but  of  a  servitude  ;  it  is  one,  not  by  grant,  but  by  reservation,  and  therefore 
more  ample.     The  right  is  not  to  the  use  of  the  ^ater  conveyed  by  particular  pipes^  hul 
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a  ri^t  to  the  use  ad  libiium.  That  heing  the  case,  Sir  Robert  had  a  right  to  carry 
the  water  to  any  part  he  thought  lit.  The  only  question  is,  whether  what  Sir  Ro1)ert 
did  was  sufficient  to  communicate  the  right  to  Valleyfield  ?  In  the  case  of  different 
proprietors,  there  can  be  no  doubt  that  what  was  done  would  be  sufficient  to  constitute 
a  servitude.  Now,  here,  though  the  lands  were  held  by  the  same  proprietor,  yet  the 
one  being  held  in  fee^mple,  and  the  other  under  entail,  the  effect  is  the  same  as  if 
they  had  been  held  by  divergce  personce,  I  think  that  the  servitude  was  here  effectually 
constituted  rdms  iptia  et  faetiSy  and  that  substantial  justice  will  be  done  by  adhering 
to  the  interlocutor. 

The  Court  ctdhered. 


No.  165.  XVI.  Jurist  439.     8  March  1844.     2nd  Div. 

SOBSRT  Armit  and  Others,  Petitioners. — Cook. 

Process — IrUimatUm — Indueim — Curator  BoniSy  Appointment  of. 

This  application  was  presented  for  the  appointment  of  a  curator  bonis  to  Ensign 
John  Oliphant  Armit,  who  was  in  confinement  in  England,  by  the  nearest  relations 
both  on  Uie  father  and  mother's  side,  and,  before  expiry  of  the  usual  period  of  inti- 
mation, a  motion  was  made  of  this  date  to  grant  the  prayer  of  the  petition,  as  it  was 
stated  to  be  of  importance  to  the  interests  of  the  party  that  the  appointment  should  be 
made  before  the  rising  of  the  Court.  Their  Lordships,  however,  refused  to  entertain 
the  motion  before  the  expiry  of  the  usual  period  of  intimation,  especially  because  the 
petitioners  ought  originally  to  have  prayed,  if  it  had  been  so  intended,  to  dispense  with 
the  inducicB.  In  the  meantime,  it  might  possibly  be  the  case  that  parties,  trusting  to 
the  usual  period  of  intimation — the  order  for  which  had  gone  forth  without  qualifi- 
cation— ^might  be  preparing  to  oppose  the  application. 

The  motion  was  accordingly  refused. 


No.  166.  XVI.  Jurist  471.     25  May  1844.     2nd  Div. 

Robert  Armtt,  Petitioner. — Cook. 

Judicial  Fadar — Curator  Bonis — Tutor-ai-Lafw — InsanOy — Process. — ^The  Court  are 
averse  to  appoint  to  the  office  of  curator  bonis  to  an  insane  person  a  party  who  is 
entitled  to  serve  tutor-at-law.  On  an  opinion  to  that  effect  by  the  Court,  petition  not 
pressed,  and  leave  craved  for  time  to  suggest  another  to  the  office. 

See  M^a»  p.  439,  8th  March  1844. 

A  petition,  with  the  concurrence  and  in  name  of  the  brothers  and  sisters  of  an 
insane  party,  was  presented  to  the  Court  for  the  appointment  of  a  curator  bonis  to  a 
Scotsman  who  was  insane,  and  temporarily  in  England,  and  the  person  suggested  for  the 
office  was  the  brother  of  the  insane  party.  When  the  petition  came  out  in  the  rolls  for 
disposal,  the  Court  observed  that  it  was  unusual  to  appoint  a  person  to  such  an  office, 
who  was  [472]  entitled  to  serve  as  tutor-at-law,  but  their  Lordships  granted  delay,  to 
enable  the  petitioner  to  search  for  precedents.  Of  this  date  it  was  stated  from  the  bar, 
that  such  an  appointment  had  been  recognised  in  several  cases  (viz.,  Jackson,  7th 
December  1821,  and  11th  December  1821  ;  1  S.  and  D.,  pp.  183,  191.  Robertson, 
3d  February  1830;  8  S.  and  D.,  307,  and  Jackson,  19th  June  1833;  13  S.  and  D., 
961) ;  at  all  events,  on  condition  of  the  appointee  acting  gratuitously,  and  in  this  case 
the  petitioner  was  willing  to  undertake  the  office  on  these  terms.  In  the  last  of  these 
cases  the  late  Lord  President  is  reported  to  have  stated, — "where  the  party  who  is 
entitled  to  serve  tutor-at-law  applies  for  the  office  of  curator  bonis,  the  Court  take  care 
that  he  shall  act  gratuitously.  But,  in  general,  they  incline  to  regard  him  or  his 
nominee  favourably ;  for  if  any  other  person  be  appointed,  he  can,  at  least  in  the 
general  case,  serve  tutor-at-law,  and  supersede  the  curator  bonis." 

Lord  Justie^lerk, — I  am  averse  to  the  appointment  where  the  party  may  serve 
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tutor-at-law,  and  would  advise  the  appointment  not  to  be  pressed.  I  am  quite  satisfied 
that  there  must  be  an  error  in  the  report  of  the  case  of  Jackson  alluded  to,  in  so  far  as 
the  case  is  said  to  express  the  opinion  of  the  late  Lonl  President.  I  have  often  heard 
him  express  himself  quite  the  opposite  way,  and  have  no  doubt  the  report  is  incorrect 
But,  besides,  I  am  averse  to  making  any  such  appointment,  where  there  is  the 
probability  of  an  adverse  interest.  For  anyUiing  we  know,  the  party  might  be  desirous 
of  saving  the  income  of  the  unfortunate  party,  and  in  that  way  proper  attention  and 
justice  may  not  be  done  to  him.     I  would  much  rather  appoint  the  agent  in  the  case. 

The  other  Judges  concurred ;  and  counsel  craved  leave  for  time  to  consider  as  to 
another  party  for  the  office. 


No.  175.      XVI.  Jurist  484.     7  June  1844.     1st  Div.— Lord  Cuninghame. 

James  Robert  Hope  and  John  Hope  (Watson's  Executors)  Raisers  and 

Claimants. — H,  Robertson, 

The  Heritobs  and  Kirk-Session  of  Cramond  and  Lady  Aberdour,  Claimants.— 
For  Lady  Aberdour,  Whigham;  for  Heritors  and  Kirk-Session,  (7.  Bdl,  Boss. 

Poor — Legacy, — A  testator  having  appointed  his  executors  to  pay  a  certain  sum  "  to  the 
poor  in  the  parish  of  C  " — Held  that  the  administration  of  the  sum  belonged  to  the 
heritors  and  kirk-session. 

By  last  will  and  testament,  William  Ramsay  Watson  of  Saughton  appointed  his 
executors  to  pay,  among  other  legacies, 

"to  the  poor  in  the  parish  of  Cramond,  the  sum  of  L.2000,  two  thousand  pounds 
sterling ;  to  the  poor  in  the  parish  of  Corstorphine,  the  simi  of  L.2000,  two  thousand 
pounds  sterling ;  to  the  poor  in  the  parish  of  Cranshaws,  the  sum  of  L.1000,  one 
thousand  pounds  sterling.'' 

To  determine  to  whom  the  distribution  of  the  legacies  thus  left  belonged,  the 
executors  raised  a  process  of  multiplepoinding,  and,  selecting  the  legacy  to  the  parish  of 
Cramond  for  the  purpose  of  trying  the  general  question,  called  as  parties  the  heritors  of 
the  parish  and  Lady  Aberdour,  the  residuary  legatee  of  her  brother  the  testator. 

The  executors  claimed  "  to  be  found  entitled  to  the  fund  in  medio^  with  power  to 
distribute  the  same  among,  or  employ  the  same  for  the  benefit  of,  the  poor  in  the  parish 
of  Cramond,  in  such  way  and  manner  as  they  may  think  proper,  and  to  exercise 
unlimited  and  uncontrolled  discretion  in  selecting  the  persons  to  whom  the  said  fund 
shall  be  given,  or  for  whose  behoof  it  shall  be  applied,  or  in  determining  the  way  and 
manner  in  which  it  may  be  employed."  In  support  of  this  claim  they  pleaded — 1.  The 
will  executed  by  the  testator  contains  an  effectual  bequest  to  the  poor  in  the  parish  of 
Cramond,  and  is  not  ineffectual  in  law  from  vagueness  or  uncertainty.  2.  According  to 
the  sound  construction  of  that  will,  the  selection  of  the  objects  of  charity,  and  distribu- 
tion or  employment  of  the  money  contained  in  that  bequest,  is  conferred  and  laid  upon 
the  claimants,  the  testator's  executors.  3.  Any  plea  that  this  money  must  be  paid  over 
to  the  heritors  and  kirk-session  of  the  parish,  that  they  may  apply  the  same,  or  the 
interest  thereof,  in  aid  of  the  ordinary  or  legal  parochial  funds,  and  so  as  to  save 
themselves  from  contributing  to  the  support  of  the  legal  parochial  poor  from  their  own 
private  funds,  is  unsupported  by  the  terms  of  the  will,  and  is  contrary  to  the  obvious 
intention  of  the  testator. 

The  heritors  pleaded — The  claimants,  as  the  heritors  and  kirk-session  of  the  parish 
of  Cramond,  have  the  sole  right  to  receive,  manage^  and  administer  all  funds  bequeathed 
to  the  poor  in  that  parish ;  and,  in  terms  of  the  directions  contained  in  Mr.  Watson's 
wiU,  the  pursuers,  as  his  executors,  are  boxmd  to  pay  to  the  claimants  the  sum  thereby 
bequeathed  to  the  poor  in  the  parish  of  Cramond. 

Lady  A)y&^o\xi  pleaded — 1.  The  aforesaid  bequest  is  void  and  null,  in  respect  of  its 
vagueness  and  uncertainty  in  the  object  of  the  bequest.  2.  And  even  if  the  bequest 
should  not  be  held  absolutely  void  in  respect  of  its  vagueness,  and  from  the  imcertainty 
of  the  objects  of  the  bequest,  the  administration  of  the  same,  and  power  of  selecting  the 
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particular  objects  of  the  testator's  bounty  out  of  the  class  indicated  by  his  will,  is  vested 
in  the  claimant,  and  not  in  the  heritors  and  kirk-session  of  the  parish  of  Cramond,  or  in 
her  brother's  executors,  who  hold  merely  a  temporary  office. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"  ISth  February  1844. — ^The  Lord  Ordinary  having  heard  counsel  in  this  multiple- 
poinding,  and  thereafter  considered  the  record  and  whole  process,  Prefers  the  Heritors 
and  Kirk-session  of  the  parish  of  Cramond  to  the  fund  in  medio ;  and  decerns  and 
ordains  the  holders  of  the  same  to  pay  over  the  fund  to  them,  on  the  discharge  of 
the  treasurer  of  the  said  kirk-session,  as  entitled  to  act  in  that  matter  for  behoof 
of  the  poor,  and  under  the  control  of  the  heritors  and  kirk-session,  the  legal 
administrators  for  the  poor  of  the  said  parish ;  reserving  all  questions  as  to  the  powers 
of  the  administrators  for  the  poor  of  the  said  parish,  in  the  application  and  distribution 
of  the  said  fund,  to  be  discussed  at  the  instance  of  any  party  having  interest  in  the  fund, 
when  the  same  is  paid  over  to,  and  in  the  course  of  administration  by  the  heritors  and 
kirk-session  :  Quhad  tdtra,  repels  the  claims  of  the  other  parties  in  this  competition  : 
And  with  respect  to  the  expenses  incurred  in  this  process,  finds  no  expenses  due  to  the 
heir-at-law;  but  finds  that  the  expenses  of  the  kirk-session  of  Cramond,  and  of  the 
executors,  fall  to  be  defrayed  out  of  the  fund  in  medio  ;  and  remits  the  account  thereof 
when  lodged,  to  the  auditor  to  tax  and  report,  and  decerns. 

"iVoic. — It  is  supposed  to  be  a  point  quite  settled  in  our  law  and  practice,  that  when 
a  gift  is  bestowed  on,  or  a  legacy  left,  in  general  terms  io  the  poor  of  any  parish  in 
Scotland,  and  when  a  penalty  is  directed  to  be  applied  to  their  relief,  the  sum,  whatever 
it  may  be,  falls  to  be  paid,  in  the  first  instance,  to  the  kirk-session,  as  the  legal 
administrators,  along  with  the  heritors,  of  these  funds.  For  that  purpose,  the  heritors 
and  kirk-session  form  a  quasi  corporation,  under  authorities  not  now  open  to  question. 
See  the  cases  of  Humbie  and  Cambuslang  (Dictionary,  voce  Poor),  and  the  later  case  of 
Lord  Galloway,  Fac.  Col.,  22d  February  1810. 

"  In  the  present  instance,  the  administration  of  the  fund  is  claimed,  not  only  by  the 
heritors  and  session,  but  by  the  heir-ai-law  of  the  maker  of  the  settlement,  and  by  that 
gentleman's  executors.  It  is  thought  that  neither  of  the  latter  parties  have  any  well- 
founded  claim  to  the  retention  and  management  of  the  legacy  in  question. 

*'  In  particidar,  the  claim  of  the  heir-at4aw  appears  to  be  altogether  untenable.  The 
testator  appointed  the  sum  to  be  paid  to  the  poor,  and  only  gave  his  heir  right  to  the 
residue,  deducting  the  legacy  to  the  poor.  Hence,  it  was  not  contemplated  that  any 
right  of  retention  or  administration  should  be  reserved  to  the  heir.  On  the  contrary,  it 
must  be  presumed  that  the  testator  was  aware  that  his  heir,  as  a  large  heritor  in  the 
parish,  would  always  have  a  legal  right  of  superintendence  and  control  over  the  applica- 
tion of  this  and  aU  the  other  charitable  funds  in  the  parish ;  and  there  is  no  indication 
that  the  testator  meant  his  heir  to  have  any  larger  power  with  reference  to  the 
administration  of  this  legacy,  than  of  the  other  funds  leviable  for  the  poor  in  this 
parish. 

[486]  "  Again,  with  regard  to  the  claim  of  the  executors  to  divide  or  distribute  the 
fund  in  question,  the  Lord  Ordinary  is  also  of  opinion  that  it  is  not  maintainable  upon 
the  terms  of  the  bequest.  Had  the  legacy  been  left  to  any  description  of  parties  or  of 
fanuHes  in  humble  life  within  the  parish,  who  had  no  legal  guardians  or  administrators 
—as,  for  example,  to  the  *poor  mariners*  of  the  parish;  or  to  the  ^poor  relations*  of 
the  granter ;  or  to  be  divided  among  the  charities  of  a  neighbouring  town — the  case 
would  have  fallen  within  the  same  category  as  that  of  Dundas  (27th  January  1837)  and 
of  the  various  other  cases  referred  to  by  the  executors,  where  an  implied  power  of  dis- 
tribution is  given  to  them,  and  not  to  the  ordinary  guardians  of  the  poor.  But  when  a 
gift  is  made  in  general  terms  to  the  poor  of  a  parish,  it  must  be  presumed  that  the  donor 
intended  it  to  be  received  and  applied  by  the  legal  administrators  of  the  poor. 

"The  argument  of  the  executors  ueceasarily  implied  that  the  amount  of  this  legacy 
was  to  be  subject  to  immediate  division  among  the  present  poor  of  the  ])ari8h,  because  it 
was  argued,  that  if  it  was  held  as  a  capital  sum  mortified  to  the  poor,  the  stock,  under 
the  express  terms  of  the  Royal  Proclamation,  11th  August  1692,  could  never  be  touched, 
as  that  proclamation  specially  directs,  that  *  if  there  be  any  mortifications  already,  or  if 
*  any  hereafter  shall  accrue  to  any  parish,  the  same  shall  be  applied,  by  the  advice  of 
'  the  heritors  and  elders,  to  the  use  aforesaid,  but  mihout  diminution  of  the  stock  of  the 
'  said  mortificaiions,*     See  Dunlop,  p.  365.     The  Lord  Ordinary  must  own  that  he  con- 
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siders  this  as  the  most  importaut  guiieral  plea  in  this  case,  and  he  la  far  from  dismuding 
bhe  executors  not  to  ask  the  opinion  of  the  Court  on  the  question. 

"  According  to  the  statement  given  at  the  debate,  there  may  be  such  a  number  of 
paujiere  requiring  parochial  aid  in  this  parish  (supposed  to  amount  to  between  forty  and 
Hfty,  as  the  Lord  Ordinary  understood  the  statement  at  the  bar)  as  to  make  the  ehare 
of  each  pauper  little  more  than  L.40  or  L.60,  even  if  the  whole  L.2000  were  immediatelj 
divided  among  them.  This  would  be  an  important  bonm  to  each,  and  perhaps  'n  not 
more  than  a  generous  man  would  feel  a  pleasure  in  bequeathing  to  each  individual  or 
family  of  his  indigent  fellow-parishioners ;  still  it  is  rather  presumable,  that  if  the 
te8tat<>T  had  meant  the  fund  to  be  so  applied,  he  would  have  set  forth  m  explicit  tenns 
that  the  sum  was  to  be  divid&i  or  distributed  forthwith  among  the  poor  of  the  paneh ; 
and  even  in  that  case,  the  Lord  Ordinary  inclines  to  think  that  the  division  would  fall 
to  have  been  made  by  the  heritors  and  kirk-session,  as  a  matter  left  to  the  judgment  and 
discretion  of  the  ordinary  and  established  legal  guardians  of  the  poor. 

"  Suppose,  however,  it  were  found  that  the  l^acy  was  not,  from  the  terms  of  the 
bequest,  necessarily  or  immediately  divisible  among  tlte  present  poor  of  the  pariah,  fix 
Lord  Ordinary  is  not  disposed  to  hold,  on  any  argument  yet  urged,  that  it  would  be  m 
the  situation  of  a  fund  perpetually  mortified  to  the  heritors  and  kirk-seasion,  so  tu  t« 
bring  it  within  the  proclamation  of  1692.  On  the  contrary,  if  occasions  were  to  arise  in 
which  the  capital  of  the  fund,  or  a  part  thereof,  might  be  required  for  enlarged  and 
liberal  purposes  of  charity — as,  for  example,  for  establishing  a  school  for  pauper  childien, 
or  in  other  instances — perhaps  for  repairing  some  unforseeu  calamity  to  industrious  and 
indigent  parishioners ;  suppose  a  loss  of  the  whole  stock  of  fishermen  in  a  tempest,  or 
the  like — the  Lord  Oidinary  cannot  lay  it  down  that  the  application  of  a  part  of  the 
capital  to  such  uses  would  be  tUtra  vires  of  the  administratois  of  this  bequest,  after  it  is 
l>aid  over  to  them  for  the  use  of  the  poor.  Every  question,  therefore,  as  to  the  powwa 
of  the  heritors  and  kirk-session,  in  the  application  and  administration  of  this  legacy,  i" 
reserved,  in  the  most  extensive  sense  of  the  term." 

The  executors  reclaimed.     At  advising. 

Lords  idaekemie  and  Jeffrey,  from  their  connection  with  one  of  the  parishes  to  whicl; 
l^acies  were  bequeathed,  having  declined  themselves,  Lord  Ivory  was  called  in  to  maki 
a  quorum. 

Lord  Pretideni. — I  cannot  see  much  difGculty  in  the  case.  On  looking  at  the  wbol 
of  Mr.  Watson's  will,  I  am  clear  tliat  he  meant  these  legacies  to  be  a  permanent  benefil 
He  gives  L.5000  in  all  to  three  different  parishes,  and  in  plain  terms  direciA  hia  executni 
to  (my — to  whomT  To  the  poor  in  the  parish.  Independently  of  the  impreasion  tiii 
he  never  contemplated  an  immediate  distribution,  I  would  hold  that  the  words  "  poor  i 
the  parish "  clearly  point  out  the  intention  that  the  legacies  should  be  permanen 
There  were  poor  in  the  parish  in  time  past ;  and  we  have  it  on  the  highest  autjiorit 
that  there  will  always  be  poor  in  the  land,  He  was  conferring  a  great  boon  on  t 
ikative  parish  ;  and  though  it  should  ultimately  come  to  be  merely  a  relief  to  ^ 
proprietors  of  the  parish,  I  am  not  moved  by  that  consideration.  It  is  quite  posBil 
that  this  might  enter  into  the  view  of  the  testator.  He  was  himself  an  heritor,  m 
there  is  no  absurdity  in  supposing  that  he  chose  to  make  a  voluntary  grant  by  irhieh  t 
other  heritors  were  to  be  benefited.  Holding  it,  then,  to  be  a  permanent  fand,  'who  i 
the  parties  entitled  to  manage  it  I  It  would  be  extravagant  to  hold  that  eveiy  pt 
person  might  come  forward  and  raise  something  like  a  multiplepoinding  in  the  name 
the  trustees,  and  so  compete  for  his  share.  Is  it  not  evident  that  the  management  m 
belong  to  those  who  are  the  legal  guardians  of  the  poorl  The  character  of  the  ki 
session,  in  this  respect,  is  just  as  distinctly  recognised  by  the  legislature  as  the  spirit 
duties  of  the  minister.  They  are  responsible  for  their  management ;  and  any  alk) 
defect  in  management  may  be  brought  under  the  review  of  this  Court,  I  hold  1 
legacy  to  be  a  gift  to  the  parish ;  and  I  see  no  ground  for  holding  that  the  testi 
meant  to  devolve  the  distribution  of  it  on  his  e.^ecutora.  Had  he  meant  this,  he  wi) 
have  said  it ;  but  there  is  not  the  least  indication  of  it  within  the  four  comers  of 
will.  All  that' the  executors  have  to  do,  is  to  pay  and  deliver  over  the  legacies  to 
proper  parties,  and  then  account  to  the  testator's  sister  for  the  residue.  I  am  clearl' 
opinion  that  the  heritors  are  entitled  to  say  to  the  executors,  pay  over  the  amoniiL 
must  not,  however,  be  understood  to  concur  in  the  idea  that  the  sum  is  to  be.  immedia 
distributed.     Un  the  contrary,  as  a  Judge  and  an  heritor,  I  would  say  tliat   it  ought 
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to  be  distributed  at  once,  but  ought  to  be  kept  as  a  sacred  fund  for  the  poor  of 
the  pariah. 

Lord  FuUerUm. — I  think  the  interlocutor  of  the  Lord  Ordinary  ought  to  be  adhered 
to.  Unless,  on  a  very  peculiar  construction  of  the  will,  the  executors  cannot  make  out 
any  case.  A  legacy  may  be  given  by  a  description  of  the  legatee,  as  well  as  by  melition- 
ing  his  name.  Here  it  is  to  the  poor.  Had  it  been  said,  to  the  then  existing  poor,  each 
would  have  been  entitled  to  his  share ;  and  there  might  have  been  a  process  of  multiple- 
poinding,  in  which  each  might  have  come  forward  and  shared  it.  But  I  cannot  think 
Uus  was  the  testator's  view.  I  think  he  meant  a  legacy  of  a  certain  sum  to  the  poor, 
but  had  no  intention  that  that  sum  should  be  immediately  distributed.  It  is  to  the 
poor  in  their  collective  capacity,  and  the  administrators  for  the  collective  poor  are 
entitled  to  receive  payment.  Say  there  were  no  poor  now  in  the  parish — Would  the 
legacy  lapse  f  Say  there  were  only  two  or  three  poor,  would  they  be  entitled  to  the 
whole,  and  in  this  way  convert  a  legacy  to  the  poor  into  a  fund  for  making  two  or  three 
of  their  number  rich  ?  I  don't  think  the  sum  is  properly  mortified  so  as  to  limit  the 
distribution  to  the  annual  revenue  derived  from  the  sum.  There  may  be  cases  in  which 
the  kirk-session  and  heritors  would  be  entitled  to  encroach  on  the  principal.  Instead  of 
looking  upon  the  sum  as  a  mortification,  I  look  upon  it  very  much  in  the  same  light  as 
if  the  testator,  on  entering  church,  had  put  the  L.2000  into  the  plate.  It  is  a  mere 
donation,  and  may  be  applied  at  discretion.  This  point,  however,  may  be  reserved.  I 
am  for  adhering  to  the  interlocutor. 

Lord  Ivory, — ^I  am  also  for  adhering  to  the  interlocutor,  and  would  rather  reserve 
my  opinion  as  to  the  mode  in  which  the  heritors  and  kirk-session  are  to  administer  the 
fond,  as  we  are  not  called  on  to  decide  it. 

The  Court  adhered. 


No.  197.       XVI.  Jurist  521.     24  June  1844.     Ist  Div.— Lord  Robertson. 

Mrs.  Sarah  Currib  or  M'Farlane,  Pursuer. — H.  Bnvce, 

Hugh  M'Farlane,  Defender. — G,  Bell,  Handyside, 

HuAand  and  Wife — Separation — Aliment. — A  wife  who  had  brought  an  action  against 
her  husband  for  separation  a  menaa  et  thoro  on  account  of  alleged  brutal  assaults, 
moved,  while  the  parties  were  in  course  of  making  up  a  record,  for  a  sum  in  name  of 
aliment  and  expenses — Motion  refused  hoc  statUy  on  the  grotmd  that  the  wife,  at  the 
time  of  making  it,  had  a  sum  in  bank  at  her  own  entire  disposal. 

Mrs.  Sarah  Currie  or  M^arlane,  wife  of  Hugh  M^Farlane,  to  whom  she  had  born 
six  children,  five  being  still  alive,  raised  a  summons  of  separation  and  aliment  against 
her  husband,  a  farmer  in  Argyll,  paying  a  rent  of  about  L.900,  in  which  she  averred, 
that  he  had  made  a  series  of  most  brutal  assaults  upon  her,  to  the  injury  of  her  person 
and  danger  of  her  life,  and  concluded  for  decree  of  separation,  instant  payment  of  L.300 
to  furnish  a  house  and  necessaries,  and  annual  payment  of  L.200  in  name  of  aliment. 
The  defender  made  a  general  denial  of  the  averments  in  the  summons,  but  admitted 
that  when  he  thought  his  personal  comforts,  or  those  of  his  guests,  not  properly 
attended  to,  "  he  has  reprehended  the  pursuer  perhaps  with  some  little  passion  in  failing 
in  her  duties  as  a  farmer's  wife,  and  the  mistress  of  his  house.''  The  Lord  Ordinary,  in 
appointing  parties  to  revise  their  condescendence  and  answers,  decerned  for  payment  to 
^e  pursuer  of  L.50  to  account  of  aliment  and  expenses. 

The  defender  reclaimed  against  this  decerniture,  mainly  on  the  ground  that  the 
pursuer,  under  her  mother's  settlement  was  in  possession  of  considerable  funds,  from 
which  the  jns  mariti  was  excluded,  and  that  part  of  them  being  actually  in  bank  and 
under  her  control,  she  was  not  now  entitled  to  any  decerniture  for  aliment  and  expenses. 
The  pursuer  admitted  the  fact  of  her  being  in  possession  of  certain  funds ;  and  on  this 
ground,  the  Court,  while  holding  that^  in  the  absence  of  other  funds,  even  before  a  priina 
fane  case  was  made  out,  the  pursuer  might  have  been  entitled  to  an  interim  decree 
recalled  the  interlocutor  in  hoc  statu. 

[S.C.  6  D.  1220.] 
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N<i.  21-2.  XVI.  Jurist  550.     12  July  1841.     1st  Div.— L.>nl  Murray. 

James  Kay,  Pursuer. — A.  M'Ncill. 
KuBKKT  Kav  and  Mandatory,  Defenders. — T.  Mackm;de. 
Et  e  CuiUra. 

Suceemoit — Parent  ami  Child — Leijitim—Forig/amiliafion^Proof—Oath  of  Partg.— 

(1.)  Ciromnstauet'.s  in  wliiuli  tlie  iwith  of  party  htld  negative  of  ru,stiii|^-«wiug.    (1) 

Circkiinntancu8  in  which  htld,  tliat  a  sum  wliicL  had  hi'uii  advaiici-d  by  a  father  t«  .■'ft 

U|>  liifi  son  in  triulL-,  and  which  exceeded  the  wholo  (wiRoiial  proiicrty  of  liis  fatlist  uul 

of  wliich  lie  could  claim  legitini,  barre<I  hia  claim  fur  legitim. 

Til  1628,  Robert  Kay  left  Dunse,  where  he  Ikad  carried  on  busiuCHS  as  a  grocet,  am 

eei.-rutly  sailed  for  Jamaica.     In  1841,  bin  brother,  Jaiuea  Kay,  rained  an  action  ^ine 

him  for  L.39,  6s.  7d.,  beiug  the  amuuut  of  an  account  of  dishursementa  said  ki  havi 

been  made  hy  James  Kay  for  hia  hrothur  from  the  4l,b  June  till  the  4th  July  l&li 

This  account  consisted  of  three  items: — Ut,  Of  an  account  due  by  Robert  Kay  i 

I'eter  Howden,  wiue-merchaut,  Edinburgh,  for  L.'21,   Is.  lOd.     This  account  Janie;^  Ks 

said  he  had  settled  for  by  two  billa,  the  first  due  on  16th  October  1831  for  L.IO,  Lh 

second  due  on  7th  August  1832  for   L.11,   la.   lOd.,  in  order  that  Howden  might  m 

prevent  Robert  Kay  from  leaving  the  country.     These  bills  James  Kay  said  he  had  dul 

retired,  but  he  waa  unable  to  produce  them.     It  was  proved,  however,  that  this  accoui 

ap])eared  in  Uowden's  books  to  have  been  diie  by  Robert,  and  to  have  been  settlwl  1 

two  bUls  on  James  Kay.     The  other  two  items  consisted  of  L.11,    18s.   6d.  due 

Middlemas,  and  of  L.6,  6s.  4Jd.  due  lu  Wilson,  both  dra[>er8  in  Uunsc.     No  accouuU 

vouchers  of  tlieae  claims  were  produced. 

.Shortly  after  the  institution  of  this  action  Robert  Kay  raised  a  summons  &'^m 
James  Kay,  as  executor  nominated  by  the  trust-disposition  and  deed  of  aettlemeut 
John  Kay,  their  father,  and  concluding  for  L.lOO  as  his  .share  of  tlie  lc<^lim.  To  ll 
aunimous  Jauies  Kay  lodged  defences,  and  proiluced  the  inventory  of  the  m<iveal 
funds  given  up  after  their  father's  death,  which  allowed  the  cle»r  amount  of  the  exvcul 
fund  to  be  .  L.651  15 

From  which  fell  to  1m;  deducted   the  Jus  i-etkiai  of  iheir 

father's  widow,    .....       L.'JIT     5     3 
The  dead's  jwrt,  .  .  .  217     5     3 

434  10 

leaving,  .  .      I,.217     5 

for  division  among  the  children  of  the  ileceased  John  Kay,  who,  ln'iiig  nine  in  num' 
could  only,  in  any  view,  be  entitled  to  L.27,  3.s.  1^.  each,  as  their  share  of  the  li^l 
But  Robert  Kay,  it  was  alleged,  bad  no  claim  for  legitim,  as  he  had  been  foriefamilii 
by  getting  L.500  from  his  father  to  set  him  up  in  buaineas  aa  a  grocer.  Robert . 
denied  that  the  inventory  of  his  father's  executry  was  accurate,  or  that  L.500  or 
other  aum  had  Ijeen  i>aid  to  him  hy  his  father.  The  processes  having  been  conjoi 
the  Lord  Ordinary  found  that  James  Kay  had  "  failed  to  instruct  hia  claim  by  wri 
evidence,  and  that  the  aanie  could  now  only  be  established  by  the  oath  of  Roliert  Kt 
and  in  the  action  at  Robert's  instance,  he  found  "  him  entitled  to  legitim."  Jaineii 
by  minute,  referred  to  the  oath  of  liobert  Kay,  whether  the  claim  at  his  instance 
resting-owing  or  not?  And  also  the  facts  relative  lo  the  payments  allegftd  to  have 
made  to  Robert  Kay  by  the  late  John  Kay,  his  father.  Robert  Kay  accordingly  era 
an  oatli,  in  which  he  averred,  thai  he  liod  himself  |iaid  all  the  accounts  wliii-li  hi 
ever  incurred  to  Wilson  an<l  Middlemaa,  and  that  he  was  not  indebted  to  them  in  I 
He  adds, 

"I  was  indebted  to  some  extent  to  Mr.  I'eter  Howden,  a  wine-merchant  in 
burgh,  fiir  gooria,  hut  t>i  wliat  extent  1  cannot  iireciseiy  say ;  l>ut  I  l>elieve  that  thi' 
of  L.21,  Is.  lOd.  probably  ia  the  correct  amouiit.  I  have  never  jiaii.!  that  u 
myself,  but  shoi'tly  after  I  arrived  in  Jamaica  1  received  a  letter  from  mv  hn»the: 
pursuer,  to  which  was  aimexeil  on  the  same  sheet  a  letter  from  my  sleiter,  Heh 
which  she  stated  that  my  father  hail  promised  to  pay  it.     I  cannot  produce  that  I 
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because  I  destroyed  it  amongst  other  private  communications,  during  a  severe  sickness 
in  1833,  which  I  expected  would  have  terminated  fatally.  I  never  had  any  further 
communication  on  the  subject  from  Scotland.  I  had  been,  from  the  period  of  my 
leaving  Scotland  until  the  year  1841,  in  correspondence  with  my  brother,  and  he  never 
mentioned  or  adverted  to  any  of  the  claims  now  preferred  in  this  action  by  him ;  and  I 
believe  that  the  amount  due  to  Howden  had  been  paid  by  my  father  for  me,  or  out  of 
my  own  funds,  realised  by  means  of  the  collection  of  debts  due  to  me,  I  having  left  my 
books  with  my  father.  There  was  not,  to  my  knowledge,  any  threat  of  Mr.  Howden, 
or  any  other  of  my  creditors,  to  prevent  my  leaving  my  country  before  I  embarked  for 
Jamaica ;  but  I  went  away  secretly,  because  I  was  indebted  to  various  persons ;  but  I 
left  book-debts  and  bills  in  charge  of  my  father,  which  I  considered  would  fully  cover 
anything  I  owed.  I  never  solicited  my  brother  to  be  guarantee  for  any  of  these  debts, 
nor  did  I  ever  request  him,  by  letter  or  otherwise,  to  pay  any  debts  on  my  behalf." 
Finally,  he  depones, 

"I  always  understood  that  I  was  born  in  the  year  1804.  I  received  from  my 
father,  I  think  in  the  year  1823,  the  sum  of  L.500  sterling.  I  think  this  was  in  the 
month  of  February.  This  sum  was  given  to  enable  me  to  commence  business  as  a  grocer 
in  Dunse.  I  gave  him  no  obligation  to  repay  it,  or  any  acknowledgment  for  it,  nor  was 
any  allusion  made  by  him  as  to  his  considering  it  a  debt  or  a  gift,  or  as  a  sum  in  antici- 
pation [551]  of  my  share  in  his  estate,  as  one  of  his  children,  after  his  death."  ^'  I 
considered  it  as  a  gift,  but  I  expected  my  father  would  have  left  me  so  much  less  in  his 
wiU,  although  he  said  nothing  on  the  subject."  "Since  my  father's  death  I  have 
received  no  portion  of  his  estate ;  and  I  consider  that  my  claim  for  legitim  has  never 
been  satisfied  or  discharged,  and  is  still  res  ting-owing  by  the  pursuer,  as  the  general 
disponee  and  executor  of  my  father." 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : 

**5/A.  June  1844. — ^The  Lord  Ordinary  having  heard  parties'  procurators  upon  the  oath 
by  the  defender,  Robert  Kay,  and  whole  j)roces8  in  the  action  at  the  instance  of  James 
Kay  V.  Robert  Kay,  sustains  the  defences,  assoilzies  the  defender  from  the  conclusions 
of  the  action,  and  decerns ;  reserving  to  the  pursuer  aU  claims  competent  to  him,  as 
executor  of  his  father,  against  the  said  defender,  and  to  the  defender  his  defences  there- 
against,  as  accords  :  Finds  the  defender  entitled  to  expenses,  subject  to  modification ; 
allows  an  account  thereof  to  be  given  in,  and  when  lodged,  remits  to  the  auditor  to  tax 
the  same,  and  to  report ;  and  in  the  counter  action  at  the  instance  of  Robert  Kay,  also 
assoilzies  the  defender,  and  decerns :  Finds  him  entitled  to  expenses,  also  subject  to 
modification ;  allows  an  account  thereof  to  be  given  in,  and  when  lodged,  remits  to  the 
auditor  to  tax  the  same  and  to  report. 

"  Note. — ^The  Lord  Ordinary  has  assoilzied  James  Kay  in  the  action  at  the  instance 
of  Robert  Kay  for  legitim,  because  he  has  emitted  an  oath  that  he  received  the  sum  of 
L500  from  his  father,  which  very  much  exceeds  any  statement  that  has  been  made  6i 
the  personal  property  out  of  which  he  could  have  claimed  legitim.  The  statement  mcuie 
by  John  Kay  in  his  settlement,  that  his  son  Robert  had  got  already  more  than  his 
baims'-part  of  gear,  has  therefore  been  completely  confirmed  by  Robert's  oath." 

Robert  Kay  reclaimed ;  James  Kay  also  reclaimed  as  to  the  account  due  to  Peter 
Howden. 

Pleaded  for  James  Kay — ^That  he  had  proved  that  Howden's  account  was  paid  by 
bim  from  his  own  funds,  and  on  his  brother's  account ;  at  all  events,  that  in  the  cir- 
cumstances, and  from  the  terms  of  that  part  of  the  oath  of  Robert  Kay  which  relates  to 
Howden's  account,  he  is  entitled  to  a  diligence  for  the  recovery  of  books  and  papers  to 
supplement  the  proof  that  jiayment  of  that  account  was  made  by  him  from  his  own  funds. 
Pleaded  for  Robert  Kay — The  oath  is  negative  of  resting-owing  of  the  whole  sums 
claimed.  As  James  Kay  has  given  no  account  of  the  book-debts  and  bills  which  Robert 
Kay  left  with  their  father  to  cover  his  debts,  it  must  }ye  presumed  that  Howden's  account 
was  paid  from  their  proceeds.  The  reference  to  the  oath  of  Robert  must  conclude 
the  cause. 

Lord  President. — It  would  be  contrary  to  all  rule  if  we  permitted  a  party  to  go 
l)eyond  the  oath  on  which  he  has  periled  his  case,  or  the  documents  referred  to  in  it. 
The  oath  is  to  settle  the  whole  matter,  and  it  does  not  establish  resting-owing. 

Lord  Mackenzie. — I  concur.  As  to  the  action  for  legitim,  however,  I  can  see  no 
ground  for  any  modification  of  the  expenses  found  due  to  the  defender  in  that  action. 
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Lords  FuUertan  and  Jeffrey  concurred. 

The  Court  accordingly  pronounced  the  following  interlocutor : 

"  In  the  action  at  tibe  instance  of  James  Kay,  refuse  the  prayer  of  both  reclaiining 
notes,  and  adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against  In  the 
action  at  the  instance  of  Robert  Kay,  alter  the  said  interlocutor  in  so  far  as  it  finds 
expenses  due  to  the  defender,  subject  to  modification  :  Find  the  defender  in  the  action 
at  Robert  Kay's  instance  entitled  to  expenses ;  allow  an  account  thereof  to  be  given  in, 
and  remit  to  the  auditor  to  tax  the  same,  and  to  report :  Quoad  tdtra,  adhere  to  the  said 
interlocutor ;  and  find  no  additional  expenses  due  in  either  action  since  the  date  of  the 
Lord  Ordinary's  interlocutor." 


No.  220.       XVI.  Jurist  576.     17  July  1844.     2nd  Div.— Lord  Robertson. 

J.  H.,  Pursuer. — Deas. 

Mr.  R.,  Defender. — Penney. 

Reduction — Process — TUle  and  Interest. — An  action  of  putting  to  silence,  containing  also 
conclusions  for  damages,  was  brought  against  a  woman,  and  decree  in  absence  was 
obtained  against  her  in  the  action,  except  quoad  the  conclusions  for  damages.  She 
subsequently  brought  a  reduction  of  the  decree,  but  process  was  sisted  during  the 
dependence  of  an  action  of  declarator  of  marriage  at  her  instance,  in  which  she 
ultimately  failed — Held,  that  though  the  main  fact  was  settled  against  her  in  the 
declarator,  she  had  an  interest^  and  was  still  entitled  to  proceed  with  the  action  of 
reduction. 

The  defender  had  raised  an  action  against  the  pursuer,  in  which,  on  the  nanatiTe 
that  she  had  taken  upon  her  falsely  to  assert  that  she  was  married  to  him,  he  concluded, 
1st,  that  it  ought  to  be  found  and  declared  that  she  had  been  guilty  of  malicious  false- 
hood, calunuiy  and  slander,  and  should  be  put  to  perpetual  silence,  and  interdicted  from 
calling  herself  the  wife  of  the  pursuer ;  and  2d,  that  she  should  be  decerned  to  make 
payment  to  him  of  the  sum  of  L 1000  in  name  of  damages  and  soiatium.  The  following 
decree  was  pronounced  in  absence : 

"  lOth  June  1841. — The  Lord  Ordinary  finds  and  declares,  and  interdicts,  prohibits, 
and  discharges,  in  terms  of  the  conclusions  of  the  libel,  and  decerns,  except  in  so  far  as 
concerns  the  conclusions  for  damages,  as  to  which  continues  the  cause ;  and  allows  the 
decree  to  go  out  and  be  extracted  ad  interim,^* 

In  June  1842,  the  pursuer  raised  an  action  of  reduction  of  this  decree,  and  in  Feh- 
ruary  1843  she  lodged  defences  to  the  summons  of  putting  to  silence,  in  which  she  craved, 
inter  aliOy  that  process  should  be  sisted  until  an  action  of  declarator  of  marriage  which 
she  had  brought  against  the  defender  should  be  finally  disposed  of.  Both  actions  were 
allowed  to  stand  over,  while  the  defender  lodged  defences  to  the  declarator  of  marriage, 
in  which  a  record  was  made  up.  In  this  action  the  defender  was  in  March  last  assoil- 
zied from  the  whole  conclusions,  with  expenses. 

The  pursuer  now  maintained  in  the  reduction  of  the  decree  of  putting  to  silence, 
that  as  no  defences  have  been  lodged  by  the  defender,  she  was  entitled  to  decree.  The 
defender  was  allowed  to  give  in  a  minute,  in  which  he  stated,  that  as  the  whole  merits 
at  issue  in  the  several  actions  depended  on  the  question,  whether  the  pursuer  succeeded 
in  the  declarator  of  marriage ;  and  as  that  point  had  been  finally  negatived,  she  had  no 
longer  any  title  to  proceed  in  the  action,  and  he  accordingly  pleaded  that  the  action  of 
reduction  should  be  disnussed. 

Lord  Robertson  reported  the  point  to  the  Second  Division  with  the  following  note : 

"On  10th  Jime  1841,  Mr.  R.  obtained  decree  of  putting  to  silence  in  an  action 
instituted  by  him  against  the  present  pursuer.  Of  that  decree  she  brought  this  action 
of  reduction,  which  was  called  in  Court  on  the  16th  of  February  1843,  and  on  the  28Ui 
of  June  1843  the  defender  was  appointed  to  satisfy  the  production.  The  pursuer  then 
raised  an  action  of  declarator  of  marriage,  and,  after  a  great  deal  of  procedure,  the 
Courts  on  the  10th  of  February  1844,  assoilzied  Mr.  R  from  that  action  with  expenses. 
In  the  meantime,  the  present  process  of  reduction  of  the  decree  of  putting  to  silence 
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necessarily  stood  over ;  and  as  it  is  now  finally  adjudicated  that  the  pursuer  of  the  action 
is  not  the  wife  of  the  defender,  it  seemed  to  follow  that  no  farther  procedure  could  be 
insisted  on  in  this  acticm.  The  pursuer  however  maintained,  that  as  no  defences  had 
been  given  in,  she  was  entitled  to  decree ;  and  she  also  moved  for  leave  to  put  in  an 
amendment  of  the  libeL  It  appeared  to  the  Lord  Ordinary  that  the  pursuer,  consider- 
ing what  had  taken  place  in  the  principal  action,  was  attempting  to  subject  the  defender 
to  a  grievous  hardship  in  carrying  on  a  fruitless  litigation  of  so  painful  a  character,  and 
therefore  he  allowed  the  defender  to  put  in  a  minute  as  to  the  state  of  the  process, 
which  has  accordingly  been  done.  Being  of  opinion  that  the  prayer  in  that  minute  is 
reasonable  and  proper,  and  that  this  is  a  litigation  in  which  the  pursuer  could  show  no 
legitimate  interest  of  any  kind,  the  Lord  Ordinary  would  at  once  have  granted  that 
prayer.  But  as  it  is  desirable  that,  if  the  Court  shall  be  of  this  opinion^  the  matter 
should  if  possible  be  put  an  end  to  during  the  present  session,  or  if  otherwise,  that  the 
Lord  Ordinary  should  receive  the  directions  of  the  Court  how  to  proceed,  the  case  has 
been  taken  to  report.'' 

It  was  pleaded  for  the  pursuer,  that  a  record  must  be  made  up  in  the  usual  form,  in 
terms  of  the  Judicature  Act ;  that  she  had  sufficient  interest ;  and  if  it  was  said  that  she 
had  not,  that  plea  should  be  stated  in  defence  to  the  action. 

For  the  defender  it  was  contended,  that  though  there  were  two  conclusions  in  the 
summons  sought  to  be  reduced,  yet  decree  had  only  been  pronounced  in  regard  to  one  of 
them.  The  conclusion  for  damages  was  therefore  not  before  the  Court ;  and  the  pur- 
suer had  no  sufficient  interest  to  entitle  her  to  force  him  to  lodge  defences. 

Lord  Jiutice-Clerk. — ^There  are  two  conclusions  in  the  summons  sought  to  be  reduced 
— 1«^,  that  J.  H.  was  gttilty  of  malicious  falsehood,  &c.,  and,  2ef,  that  she  was  liable  in 
damsges.  Decree,  to  be  sure,  is  taken  only  on  the  first  conclusion,  that  she  had  been 
guilty  of  malice,  but  the  defender  does  not  depart  from  his  right  to  damages,  founded 
on  the  decree  that  has  already  been  pronounced.  Because  she  has  been  guilty  of 
"malicious  falsehood,  calumny  and  slander,^'  he  still  holds  she  is  liable  to  him  in  damages 
whenever  he  may  choose  to  exact  them.  Is  it  possible,  therefore,  to  say  that  the  pur- 
suer has  no  sufficient  interest  to  get  rid  of  the  decree  in  which  she  is  found  guilty  of 
these  heavy  charges  7 

Lord  ifoneretff, — Decree  has  been  pronounced  on  the  fact  that  applies  to  both 
cbaiges.     She  surely  has  a  title  to  pursue  a  reduction  of  that  decree. 

Lord  Cockbum. — The  plea  of  no  interest  ought  to  be  brought  as  a  defence  to  the 
action  of  reduction. 

The  Court  accordingly  remitted  to  the  Lord  Ordinary  to  proceed  with  the  action  of 
reduction. 


No  230.  XVL  Jurist  603.     20  July  1844.     Ist  Div. 

The  British  Linbn  Company  and  Others,  Petitioners. —  Whigham,  E,  S,  Oordon. 

HsNKY  David  Earl  of  Buchan,  Sespondent. — BtUhtrfurd,  H.  BoberUan. 

Truti — DevoltUion — Judicial  Factor. — Circumstances  in  which,  it  being  doubtful  whether 
a  trust  devolved  upon  "  heirs  and  assignees,"  and  the  heir  claiming  the  trusteeship 
being  under  trust,  a  judicial  factor  was  appointed  on  the  trust-estate.  Opinion^  That 
it  is  incompetent  for  a  trustee  to  appoint  a  factor,  irrevocable  by  him,  over  the  trust- 
estate. 

David  Steuart  Earl  of  Buchan  died  leaving  a  trust-disposition  and  deed  of  settlement, 
dated  12th  June  1822,  whereby  he  assigned,  disponed,  and  made  over,  to  and  in  favour 
of  various  parties. 

"and  the  survivor  and  survivors  of  such  of  them  as  shall  accept ;  and  failing  them  all 
but  one,  by  death  or  non-acceptance,  then  to  such  one  surviving  and  accepting,  and  to 
such  other  person  or  persons  as  shall  be  named  by  me  in  any  deed  which  I  shall  here- 
after execute  at  any  time  in  my  life,  even  on  deathbed,  or  as  shall  be  named  and  assumed 
by  my  said  trustees  accepting ;  and  which  person  or  persons,  so  named  and  assumed, 
shall  have  the  same  powers  to  act  in  concurrence  with  the  trustees  named  or  to  be  named 
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by  me ;  and  after  their  decease,  if  the  trustee  or  trustees  so  named  and  assumed  shall 
survive  the  other  trustees,  as  if  he  or  they  had  been  named  by  myself,  declaring  that  the 
majority  of  the  said  trustees  named,  or  to  be  named  and  assumed  in  manner  foresaid, 
accepting  and  in  life,  as  long  as  there  are  more  than  one  accepting  and  surviving,  shall 
be  a  quorum,  and  when  the  number  of  trustees  is  reduced  to  one,  and  that  one,  whether 
named  or  assumed,  shall  have  vested  in  him  the  full  power  hereinafter  committed  to  my 
said  trustees,  and  the  full  right  to  the  estate  and  effects  hereinafter  conveyed ;  whom 
failing,  to  my  own  nearest  heirs  and  assignees  whatsoever,  as  trustees  for  the  ends,  uses, 
and  purposes  hereinafter  expressed,  and  to  their  assignees,'' 

all  and  sundry  lands  and  heritages,  and  all  debts,  heritable  or  moveable,  property,  real  or 
personal,  of  which  he  should  die  possessed,  but  excepting  his  lands  in  the  counties  of 
Berwick  and  Roxburgh :  And  his  Lordship  gave,  granted,  and  disponed  to  the  before- 
named  trustees, 

"  and  the  survivor  and  survivors  of  such  of  them  as  shall  accept ;  and  failing  them  all 
but  one  by  death  or  non-acceptance,  then  to  such  one  surviving  and  accepting,  ami  to 
such  other  person  or  persons  as  shall  be  named  by  me,  or  shall  be  named  and  assumed  as 
aforesaid." 

All  the  trustees  named  by  the  truster  declined  to  accept  of  the  trust  with  the  excep- 
tion of  Mr,  Alexander  Monypenny,  W.S.,  who  accepted  and  acted  until  his  death.  He 
had  not  exercised  the  power  conferred  upon  him  of  assuming  any  other  person  or  i)ersons 
into  the  office  along  with  him. 

Among  other  purposes,  Lord  Buchan  directed  his  trustees  to  pay  his  debts,  real  and 
personal,  which  were  of  considerable  amount ;  and,  to  enable  them  to  do  so,  they  were 
empowered  to  borrow,  or  sell  such  part  of  the  estates  as  might,  in  their  opinion,  be 
necessary,  but  so  as  the  least  to  prejudice  the  bulk  of  the  estate  and  the  mansion-house 
of  AmmondelL 

An  estate,  called  Strathbrock,  was  withdrawn  from  the  the  trust  in  consequence  of 
the  reduction  of  the  fee-simple  title  which  the  late  Lord  Buchan  had  made  up  to  it,  ami 
Mr.  Monypenny,  in  consequence,  raised  a  declarator,  in  which  he  set  forth  the  amount 
of  the  debts,  real  and  personal  ]  that  the  interest  of  them  exceeded  the  rental ;  and, 
therefore,  that  a  sale  was  absolutely  necessary.  Decree  having  been  obtained  in  this 
action,  except  with  regard  to  the  mansion-house  lot,  Mr.  Monypenny  had,  previous  to 
his  death,  sold  several  lots  of  the  trust-property.  But  debts  to  an  amount  much  larger 
than  the  sum  realised  by  this  sale  remained  to  be  provided  for. 

In  these  circumstances,  a  meeting  of  the  creditors,  held  immediately  after  Mr. 
Monypenny's  death,  resolved  to  apply  to  the  Court  for  the  appointment  of  a  judicial 
factor  on  the  trust-estate.     And  the  present  petition  was  accordingly  presented. 

To  this  petition  answers  were  lodged  for  the  Earl  of  Buchan,  in  which  he  maintained 
that  the  trust  had  devolved  upon  him  as  the  heir  of  the  truster,  and  offered  to  undertake 
the  trust ;  and  represented  that  if  the  petitioners  had  any  objection  to  state  to  his  acting 
as  trustee,  they  were  bound  to  have  set  it  forth,  that  he  might  have  had  an  opportunity 
of  answering  it. 

It  was  stated  for  the  petitioners,  that  the  warrants  for  infeftment,  &c.,  are  in  favour 
of  the  parties  appointed  trustees  nomincUim  by  the  trust-deed,  and  those  assumed  by 
them  alone  ;  and  it  is  therefore  doubtful  whetlier  "  heirs  "  be  validly  substituted  in  the 
trust.  Besides,  as  the  Earl  of  Buchan  is  under  trust,  it  is  necessary  for  the  safety  of 
the  creditors  that  a  judicial  factor  should  be  appointed. 

Answeivd  for  the  Earl  of  Buchan,  that  the  trust  contains  a  clear  devolution  of  the 
trust  upon  "  the  heirs  "  of  the  truster,  which  should  be  given  effect  to  :  That  while  it 
was  true  that  there  was  a  special  trust  over  a  jmrticular  subject  of  the  EarFs,  there  was 
no  genei-al  trust  over  his  whole  property ;  and  he  had  a  clear  income  of  L.2000  per 
annum.  But  that,  to  obviate  all  objection,  he  was  willing,  if  he  were  allowed  to  enter 
upon  the  trusteeship,  to  apiwint  an  irrevocable  factor  under  him. 

At  advising. 

Lord  President, — This  application  has  been  made  with  perfect  propriety;  for  it 
turns  out  that  though  the  minute  of  the  meeting,  held  after  the  death  of  Mr.  Monypenny, 
was  short,  and  that,  though  it  does  not  mention  the  circumstance,  the  trust-deed  was 
de  facto  laid  before  the  meeting;  and  this  was  a  proper  step.  Lord  Buchan,  however, 
says,   that  the  trust  has  devolved  upon  him.     The  clause  of  the  deed  on  which  he 
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relies  may  indicate  such  an  intention.  But  then,  when  we  look  to  the  rest  of  the  deed, 
in  which  provision  is  made  for  putting  the  trustees  in  possession  of  the  estate,  there  is  no 
warrant  for  infefting  "  the  heirs  or  assignees."  Therefore,  as  it  is  not  clear  that  the 
trust  has  devolved  on  this  nobleman,  that  is  enough  to  warrant  us  in  electing  a  judicial 
factor.  Besides,  I  don't  consider  that,  in  the  circumstances,  it  would  be  expedient  for 
the  Court  to  invest  the  Earl  of  Buchan  with  this  trusteeship.  It  is  said  that  Lord 
Buchan's  own  property  is  under  the  management  of  trustees — I  don't  know  whether  for 
debts  of  large  or  small  amount ;  and  as  his  duty  here  would  be  to  intromit  with  the 
trust-funds,  that  [604]  seems  a  serious  objection.  To  obviate  that,  his  Lordship  makes  a 
proposal  that  a  perpetual  factor  should  be  appointed  under  him,  the  trustee.  That,  I  am 
of  opinion,  would  have  been  an  incompetent  course  to  have  taken,  and  that,  therefore, 
does  not  remove  the  objections  lying  against  his  Lordship. 

Even  if  it  had  been  clear  that  the  Earl  of  Buchan  was  invested  with  his  trusteeship, 
but  yet  was  under  trust  himself,  he  would  have  been  compelled,  before  entering  on  the 
trusteeship,  to  find  full  and  undoubted  security  for  his  intromissions.  But  I  have  said, 
I  consider  it  doubtful  whether  he  is  appointed  a  trustee  by  this  deed. 

Lord  Mackenzie, — I  am  of  the  same  opinion.  It  may  be  doubted  whether  the  Earl 
of  Buchan  is  effectually  nominated  a  trustee  under  this  trust-deed.  Then,  what  does 
** assignees"  mean,  on  whom,  according  to  the  clause  founded  on,  the  trust  devolves  as 
well  as  heirs  ?  Then,  when  this  obscurity  in  this  clause  is  coupled  with  the  fact^  that  in 
the  conveyance  of  trust-property,  and  in  the  provisions  of  the  trust,  **  the  heirs "  are 
altogether  omitted,  this  seems  almost  enough  to  negative  the  claim.  Then,  with  regard 
to  Uie  Earl's  fitness  for  the  office,  it  is  stated,  indeed,  that  he  is  not  insolvent ;  but  it  is 
certain  that  he  is  xmder  trust.  He  admits  this ;  and  to  remove  the  objection,  he  pro- 
poses that  the  trust  shall  be  executed  by  an  irrevocable  factor.  I  suppose  this  must 
mean  a  factor  irrevocable  by  him.  But  it  seems  doubtful  whether  he  can  do  so.  Can 
he  give  up  all  charge  over  his  factor,  and  the  greatest  of  all  checks  over  his  conduct, 
viz.,  the  power  of  removing  him  1  In  fact,  this  seems  to  me  to  be  an  offer  to  accept  this 
trust  by  the  Earl  under  an  illegal  qualification. 

It  therefore  seems  to  me  expedient  to  appoint  a  judicial  factor  ad  interim.     The 
mere  doubt  as  to  whether  the  Earl  of  Buchan  is  a  trustee  or  not,  and  the  fact  that 
the  creditors  may  be  injured  if  a  factor  is  not  appointed,  seem  to  justify  us  in  granting 
the  prayer  of  this  petition. 
Lord  Fuilerton  concurred. 

Lord  Jeffrey. — This  is  a  very  perplexing  case.  The  clause  in  the  deed  founded  on  is 
almost  unintelligible.  The  granting  of  a  precept  for  infefting  a  person  not  nominated, 
i.e.,  the  class  of  persons  included  under  the  term  *^  heirs  "  would  perhaps  have  been  an 
error  in  conveyancing,  so  that  the  omission  of  heirs  in  that  clause  of  the  trust^ieed  is 
perhaps  not  very  important.  But  then,  in  the  operative  part  of  the  deed,  as  to  the 
powers  of  assumption,  &c.,  there  is  a  complete  omission  of  the  heirs,  who  yet  are 
supposed  to  be  substituted.  All  this  goes  the  length  of  a  raiio  dubitandi,  that  entitles 
us  to  appoint  a  factor  cul  interim  ;  for  it  is  a  nice  qestion  in  any  view,  whether  a  person 
under  trust,  and  often  pressed  for  money,  though  not  insolvent,  is  a  proper  person  to  act 
as  a  trustee  in  execution  of  a  trust  like  the  present.  To  obviate  this,  his  Lordship 
proposes  an  irrevocable  factorship — a  factorship  virtually  to  supersede  the  trust.  It 
would  have  been  more  proper  had  he  offered  to  do  what,  if  he  has  been  nominated 
effectually,  be  is  entitled  to  do,  viz.,  to  assume  half  a  dozen  other  trustees  of  undoubted 
credit  and  responsibility.  In  this  case,  however,  I  think  that  a  factor  constantly  subject 
to  our  control  should  be  elected. 

The  Court  pronounced  the  following  interlocutor : 

"Sequestrate  the  trust-estates  of  the  deceased  David  Steuart  Earl  of  Buchan  dd 
interim,  and  appoint  Sir  James  Gibson-Craig,  Bart.,  to  be  interim  factor  thereon,  with 
power  to  execute  and  follow  out  the  purposes  of  the  trust, — the  said  Sir.  J.  G.  Craig 
always  finding  caution  before  extract  in  terms  of  the  Act  of  Sederunt,  and  decern 
ad  interim." 
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No.  2,  XVII.  Jurist  42.     12  Nov.  1844.     2nd  Div.— Lord  Ivory. 

Alexandbb  Andbbson  and  Others,  Pursuers. — Moncreiff. 
The  itev.  Robbrt  Cameron's  Trustees,  Defendera — Mac/arlane. 

Trust — Expenses. — A  gratuitous  trustee,  after  having  in  bona  fide  resisted  an  action  by 
an  annuitant  under  the  trust-deed,  subsequently  compromised  the  case  by  making  a 
payment  to  account  of  the  annuity,  and  paying  the  expenses  of  process — Held,  that  he 
was  not  entitled,  in  his  accounts,  to  charge  against  the  annuitant  any  of  the  expenaea 
regarding  said  action,  but  he  was  entitled  to  do  so  against  the  other  parties  interested  in 
the  trust. 

Trust — Trustee's  liability  far  Factor. — Opinum,  A  gratuitous  trustee,  who  acts  in  bona 
fide  imder  a  trust^leed  containing  a  clause  giving  power  to  appoint  factors,  and  de- 
claring the  trustees  shall  "  not  be  liable  in  omissions,  or  for  neglect  of  diligence,"  ia 
not  liable  for  failure  in  diligence  on  the  part  of  a  factor. 

Process — Trust — Mutiplepoinding, — Opinion,  It  is  not  competent^  by  a  multiplepoinding 
to  call  a  trustee  to  account  for  funds  unrecovered,  and  which  are  not  in  medio. 

[48]  John  Anderson,  writer  in  Glasgow,  died  on  8th  May  1826,  leaving  a  mortis 
causa  trust-deed,  by  which  he  bequeathed  his  whole  property,  heritable  and  moveable, 
to  trustees.     Only  three  of  those  appointed  accepted  office. 

The  purposes  of  the  trust  were,  Ist,  for  payment  of  the  granter's  just  and  lawful 
debts ;  2ef,  for  pajrment  of  certain  special  legacies  and  annuities,  and,  inter  dlia^  for  the 
payment  of  a  free  liferent  annuity  of  L.80,  as  well  as  a  legacy  of  L.100,  to  Mrs.  Jane 
Reid,  wife  of  David  Hay,  sometime  portrait-painter  in  Glasgow,  and  then  in  London ; 
and,  dd/^,  for  payment  of  the  residue  of  the  estate  to  two  natural  sons  of  the  truster, 
Alexander  and  Thomas  Anderson. 

The  deed  contained  clauses  empowering  the  trustees  to  appoint  factors,  and  to  sell 
and  dispose  of  the  estate,  and  one  *'  declaring  that  they "  (the  trustees)  "  shall  not  be 
liable  in  omissions,  or  for  neglect  of  diligence,  nor  the  one  for  the  other,  but  each  of 
them  for  his  own  proper  and  personal  intromissions  only." 

The  heritable  estate  left  by  Mr.  Anderson  consisted  chiefly  of  shops  and  dwelling- 
houses  in  Glasgow,  which,  in  1828,  were  valued  at  upwards  of  L.  18,000.  These,  how- 
ever, were  burdened  with  debt  to  the  amount  of  L.8200.  The  personal  property  was 
estimated  at  about  L.5000. 

During  the  continuance  of  the  trust,  some  small  payments  were  made  to  certain  of 
the  special  legatees,  and  also  to  the  residuary  legatees,  chiefly  on  the  ground  that  they 
were  stated  to  be  wholly  dependent  on  the  provisions  left  to  them  by  the  trust-deed. 
Mrs.  Reid  had  likewise  got  some  small  payments  to  accoimt  of  her  annuity ;  but  as  she 
was  not  paid  rateably  witii  the  others,  she  raised  an  action,  in  December  1827,  against 
the  trustees,  concluding  for  payment  of  her  annuity  of  L.80. 

In  January  1828,  she  raised  another  action  against  them,  concluding  for  payment  of 
her  legacy  of  L.IOO.  The  two  actions  were  conjoined,  and  were  then  allowed  to  sleep 
till  June  1833,  when  a  summons  of  wakening  was  raised  by  her  against  Mr.  Cameron, 
who  was  then  the  only  surviving  trustee. 

Mrs.  Reid  pleaded,  that  the  trustee  was  not  entitled  to  make  advances  to  the  residuary 
legatees  before  settling  with  her ;  that  he  was  not  entitled  to  pay  the  other  annuitants 
and  special  legatees  in  full,  or  in  larger  proportion  than  was  paid  to  her ;  and  that,  after 
a  lapse  of  seven  years,  the  trustee  was  not  entitled  to  withhold  payment  of  her  claims, 
unless  he  should  produce  evidence  of  a  deficiency  of  funds. 

The  trustee,  while  he  did  not  deny  the  right  of  Mrs.  Reid  to  rateable  payment  out  of 
the  free  fund  along  with  the  others,  maintained  that,  as  debts  to  a  considerable  amount 
still  remained  unpaid,  and  part  of  the  estate  was  not  yet  realised,  the  action  was  pre- 
mature. 

Lord  Corehouse,  in  March  1834,  before  answer,  remitted  to  Mr.  Cl^hom,  accoun- 
tant, to  examine  the  defender's  accounts,  and  report  upon  the  amount  of  the  free  fund, 
and  also  whether  that  fund  had  been  diminished  by  payments  unwarranted  by  the  trust- 
deed. 

A  report  by  the  accountant  was  lodged,  in  which  he  found,  inter  alia,  that,  after 
resuming  the  payments  made  to  the  residuary  legatees,  and  according  to  a  valuation  of 
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the  house  property,  then  fallen  much  in  yalne,  the  revenion  of  the  trust-property  wts 
about  L.5000 ;  that  the  claims  against  it  were  upwards  of  L.7000 ;  ancl  that  there  had 
never  been  above  a  small  sum  of  free  fund  in  the  hands  of  the  trustees.  He  reported 
further,  that  the  funds  had  been  diminished  by  payments  to  the  residuary  legatees  to 
the  extent  of  L.664,  is.  8d. ;  and  that,  to  pay  the  pursuer  rateably  with  the  most 
favoured  of  the  other  legatees  ^e  should  receive  L383, 7s.  Id.  On  the  recommendation 
of  the  accountant,  and  to  save  expense,  the  trustee  entered  into  an  arrangement  with  Mrs. 
Beid,  by  which  he,  on  the  one  lurnd,  agreed  to  make  an  interim  payment  to  her  of  the 
above  sum  of  L.383,  7s.  Id.,  and  also  to  pay  her  account  of  expenses ;  and  she,  on  the 
other,  agreed  to  a  system  for  the  future  management  of  the  estate.  A  minute  to  that 
effect  was  put  into  process.  The  process  was  then  sisted,  the  sum  agreed  on  was  handed 
over,  and  the  account  of  expenses  taxed  and  paid. 

Shortly  after  this  arrangement  with  Mrs.  Reid  had  been  entered  into,  the  residuary 
legatees,  in  February  1836,  raised  an  action  of  multiplepoinding  in  name  of  the  trustee. 
Mrs.  Raid's  actions,  as  well  as  some  others,  were  remitted  to  the  multiplepoinding  ob  eon- 
Hngentiam,  After  a  record  had  been  made  up  and  closed  on  the  fund  in  medto.  Lord 
Moncreif^  of  consent  and  before  answer,  remitted  to  Mr.  D.  Lindsay,  accountant^  to 
examine  the  process  and  productions,  and  to  report.  He  prepared  a  long  report,  wherein 
he  adopted  Mr.  Cleghom's  report  on  the  state  of  the  trust-fimds  down  to  31st  December 
1834,  and  reported  at  length  on  the  remainder  of  the  accounts. 

The  accountant  offered  no  opinion  on  the  pointy  whether  the  trust-estate  should  be 
charged  either  with  the  trustee's  expenses  in  opposing  Mrs.  Reid's  actions,  or  with  the 
sum  paid  to  her  for  her  expenses ;  but  reserved  it  for  the  consideration  of  the  Lord 
Ordinary. 

Both  parties  objected  to  the  accountant's  report  in  various  particulars.  The  point 
reserved,  and  the  objections  were  taken  up  by  Lord  Ivory,  who  pronounced  the  follow- 
ing interlocutor,  in  which  the  different  objections  are  disposed  of : 

'*  Isi  February  1842. — ^The  Lord  Ordinary  having  heard  parties  upon  the  accountant's 
report,  and  made  avizandum,  and  having  thereafter  resumed  consideration  of  the  said 
report,  as  well  as  of  a  previous  report  by  the  late  Mr.  Cleghom  therein  referred  to,  with 
the  dosed  record  and  whole  process,  approves  of  the  report  generally,  and  finds  in  terms 
thereof,  so  far  as  the  accountant  has  reported  a  definite  opinion  on  the  various  matters 
eml»aced  in  it ;  and,  quod  ulira^  primOj  As  regards  the  special  question  raised  between  the 
parties  as  to  the  expenses  of  the  conjoined  actions  at  Mrs.  Reid's  instance,  which  the 
accountant  has  submitted  for  the  opinion  of  the  Lord  Ordinary — ^Finds  that^  at  all  events, 
as  between  the  nominal  raiser  and  the  said  Mrs.  Reid,  the  raiser  is  not  entitled  to  charge 
the  estate  with  any  part  of  said  expenses :  Finds  that  neither  is  he  entitled,  in  the  circum- 
stances, to  charge  the  estate  therewith,  even  as  in  a  question  between  him  and  the  other 
parties,  whether  the  special  or  the  residuary  legatees ;  and  therefore  finds  that  the  whole 
amount  of  said  expenses,  with  the  interest  charged  thereon,  must  be  added  to  the  balance 
which  the  accountant  has,  in  his  general  report^  brought  out  against  the  raiser  as  at  31st 
December  1839 ;  reserving,  however,  to  the  raiser  any  claim  of  relief  that  may  be  com- 
petent to  him  against  his  co-trustees,  now  deceased,  or  either  of  them :  Secundo^  As 
regards  the  arrear  of  rent  due  by  John  Barclay,  as  well  as  the  sum  of  L.26,  being  part 
of  the  arrear  of  rent  due  by  Robert  Caldwell,  in  regard  to  both  of  which  the  accountant 
has  intimated  an  opinion  that  the  factor  had  not  acted  with  due  prudence,  nor  exercised 
the  proper  degree  of  diligence  prestable  by  him  in  the  discharge  of  his  said  [44]  office,  finds 
that  the  raiser  is  not  liable,  in  his  character  of  trustee,  for  any  failure  in  diligence  on  the 
part  of  the  factor :  Finds,  moreover,  that  in  this  process,  to  which  the  factor  is  no  party, 
it  is  not  competent  to  decide  (so  as  to  affect  the  factor's  interests)  whether  there  has 
be^  a  failure  of  diligence  on  his  part  or  not :  And  further  finds,  that  in  this  process, 
which  is  a  multiplepoinding,  and  therefore  a  process  of  distribution  only  so  far  as  there 
is  a  fund  actually  in  medio^  it  is  not  competent  in  any  view  to  call  the  raiser  to  account 
for  a  fund  as  yet  unrecovered,  and  which  has  never  been  in  tnediOf  and  to  recover  which 
would  still  require  some  separate  and  extraneous  proceeding  against  a  third  party: 
Therefore,  in  hoe  staiUy  refuses  to  ordain  that  the  said  arrears  be  placed  to  the  raiser's 
debit ;  and  with  these  findings,  appoints  the  cause  to  be  enrolled,  that  such  further  order 
may  be  pronounced  as  shall  be  found  fitting  and  necessary  for  bringing  the  same  to  a 
conclusion. 

^^Nuie, — 1.  The  Lord  Ordinary,  in  approving  generally  of  the  accountant's  report, 


448  ANDEBSONi   «o.  V.    CAMBBUN's  TBOSTBES.  ZnLJnilrtlM 

meatia  to  repel  the  raiter'g  ol^ertiont, —  In/,  to  the  il eduction  of  L.44,  Ss.  lid.  wlich  lln 
accountant  has  made  from  tlie  factor's  comuii^ision  ;  2(/,  to  t]ie  diBallowance  of  L.14,  \\i 
4d.,  aa  l\\v  amount  of  an  allc^'ed  but  unvouclied  payment  t^)  Thoniaa  Biniiy  ;  and,  3<f,  to  tb 
accountant's  proposal  that  only  L.102.  lOn.,  betn^'  one-half  of  Mr.  Cleghom's  cbBiyt  fo 
hia  report  in  the  former  queetion  with  Mrs.  Keid,  should  be  allowed,  in  cousiilerati'iii  n 
the  extent  to  which  tliat  report  has  l)en  found  available  in  the  present  proccM  ;  4W,  ih 
finding  is  also  intended,  on  the  other  hand,  to  repel  the  objection  taken /or  the  Ityoln 
to  the  sum  of  L.20,  which  the  accountant  has  allowed  credit  far  as  in  payment  of  th 
raiser's  charge  for  board  to  tlie  tjiister'a  son  Thomas,  understanding,  as  the  Lor 
Ordinary  does,  that  the  claim  is  one  which  existed  as  a  debt  of  the  InuUr'*  incumd  i 
kit  lifetime,  and  not  to  be  dealt  with  as  in  pari  ptueu  with  those  voluntary  advances  (< 
which  infra)  which  the  trustees  subsequently  made  to  or  on  behalf  of  Thomas,  as  one  i 
the  reiidvary  lef/ateet. 

"  These  seem  all  to  be  matters  peculiarly  fitted  for  the  conaideratiou  of  the  pnle 
sional  accountant  or  person  of  skill  to  whom  it  is  customary  to  make  such  a  remit  as  wi 
made  here.  Indeed,  such  remits  being  now  held  to  partake  very  much  of  thecbamcteiof 
guati  referenef,  the  parties  themselves  must  be  prepared  for  a  disinclination  on  the  yt 
of  the  Court  to  disturb  any  report  returned  under  them,  unless  upon  the  stronge 
grounds.  It  is  not  thought  that  any  ground  of  sufficient  strength  has  been  brought  ii 
ward  here.  On  the  contrary,  the  Lord  Ordinary,  who  has  very  carefully  considered  tJ 
report,  is  satisfied  with  the  reasons  assigned  by  the  accountant  for  the  course  which  1 
has  followed. 

"  2.  The  finding  by  which  the  Lord  Ordinary  refuses  to  allow  the  raiser  credit  I 
the  expenses  incurred  in  the  former  question  with  Mrs.  Reid  (including,  Itrf,  the  expeni 
paid  to  her ;  2d,  the  expenses  incurred  by  himself  ;  and,  3d,  the  di^llowed  half  of  t 
tlte  expense  of  Mr.  Cleghom's  report)  has  not  been  pronounced  without  much  reluctau 
But  after  weighing  the  matter  with  every  favourable  inclination  towards  the  raiser,  I 
Lord  Ordinary  did  not  feel  that  he  had  any  altematiTe. 

"  The  raiser  and  his  co-trustees  had  a  clear  course  before  them.  They  had  only 
follow  the  declared  purposes  of  the  trust,  without  favour  or  partiality  for  any  of  the  pari 
interested,  and  tliey  would  have  have  been  safe.  If  there  were  not  funds  for  aU,  tl 
should  at  least  have  made  a  rofeoUe  distribution.  At  all  events,  they  should  have  thrc 
no  obstacle  in  the  way  of  Mrs.  Reid,  who,  in  a  queetion  with  the  other  legatees,  was  s 
stantiolly  a  creditor  of  the  estate,  and  should  have  left  her  to  constitut«  and  enforce 
legal  lights,  in  competition  or  otliorwise,  as  she  might  be  advised.  In  any  view,  if  111 
was  the  slightest  hazard  of  an  vitimate  drficieney,  they  surely  were  most  inexcuaabl 
making  advances  to  the  renidnary  legatees,  who  could  be  entitled  to  nothing  until  all 
primary  ends  of  the  trust  were  accomplished.  If  the  trustees  thoi^ht  Ht  to  puisw 
opposite  course,  they  must  have  known  when  they  did  so  that  Uiey  acted  at  t 
peril, 

"  It  is  no  justification  that  the  trustees  were  moved  by  feelings  of  humanity  iu  fa^ 
of  the  more  helpless  objects  of  the  trust,  and  those  whom  they  esteemed  to  poesc 
stronger  claim  on  the  natural  affections  of  the  truster.  Still  less  were  they  entitle 
scan  with  a  jealous  eye  the  motives  by  which,  as  they  presumed,  the  truster  must  I 
been  induced  to  bestow  his  favour  on  Mrs.  Reid.  Their  business  was  simply  to  eie 
and  fulfil  the  trust  as  it  was  written  down  fur  them.  And,  indeed,  for  au^^ht  that  i 
all  appears,  they  should  have  been  at  no  loss  to  do  this,  even  with  reference  to  t 
more  especial  ends  of  humanity  which  are  now  urged  in  justification  of  the  poxti 
shown  by  them  to  some  of  tlie  parties.  There  was  originaliy  no  groimd  for  appreb 
uig — and  in  point  of  fact  there  was  no  apprehension  felt — that  the  trust-manage: 
would,  in  any  view  of  it,  result  in  a  deficiency  of  funds.  This  is  established, 
there  nothing  else,  by  the  payments  unsuspectingly  made  to  the  residuary  le^ 
But  had  it  been  otherwise,  there  was  at  all  events  enough  (even  rateable  distribuU^ 
answer  the  necemlien,  in  point  of  maintainance  or  otherwise,  of  one  and  all  of  tlie  s[ 
legatees,  without  doing  injustice  to  any.  Mrs.  Reid,  more  particularly,  being  herac 
annuitant,  and  her  annuity  intended  as  an  alimentary  fund  for  her  mainteuance,  it 
as  much  their  duty  to  provide  for  her  as  for  \he  rest. 

"When  the  trustees  turned  a  deaf  ear  to  Mrs.  Reid,  and  refused  her  payment, ' 
at  the  very  same  moment  they  thought  proper  to  make  advances  even  to  the  tesii 
legatees,  she  was  necessarily  driven  to  assert  her  rights  by  an  action  at  law.     Now 
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action  was  brought  wiihin  Hiile  more  than  a  year  of  the  truster^s  ffeath,  and  while  as  yet 
little  harm  could  have  been  done,  and  while  there  were  ample  ineaiui  for  tlie  trustees  re- 
tracing their  false  steps — ^^vhatever  the  course  of  management  previously.  Warned  by  such 
a  decided  proceeding,  why  should  the  trustees  have  persisted  in  refusing  justice  to  Mrs. 
Reid  ?  Now  at  least,  if  not  before,  they  ought  most  assuredly  to  have  paused.  But 
they  resisted,  and  the  defence  which  they  maintained  was  in  truth  and  substance  an 
attempt  to  defeat  the  trust. 

Now,  no  expense  incurred  or  caused  by  such  an  attempt  as  this  can  ever,  in  the  Lord 
Ordinary's  opinion,  form  a  legal  charge  against  the  trust-estate.  Certainly  it  can  afford 
no  ground  of  charge  as  in  a  question  with  Mrs.  Reid  herself.  But  neither  can  it  form  a 
charge  against  the  other  special  legatees ;  for  as  the  litigation  could  not  enlarge  their 
rights  under  the  trust,  the  expense  which  it  occasioned  was  necessarily  to  their  lesion  ; 
and,  minors  as  they  were,  they  cannot  be  held  to  have  approved  or  adopted  the  proceed- 
ing. Even  as  to  the  residuary  legatee$y  they  seem  to  be  equally  entitled  to  protection  ; 
for  if  there  was  no  residue^  their  interest  had  nothing  to  do  with  the  matter,  and  they 
ought  not  now  to  be  charged  with  the  cost ;  while,  on  the  opposite  assumption  that  there 
was  a  free  residue,  the  trustees  had  neither  necessity  nor  pretence  for  resisting  Mrs. 
Reid's  claim  at  all. 

"  3.  The  finding  as  to  the  two  items  of  arrear  of  rent  explains  itself. 

"  4.  There  only  remains  the  question  which  is  stirred  in  the  raiser's  minute.  No,  738 
of  fToeegSy  as  to  tihe  Lord  Ordinary's  granting  authority  for  the  realisation  and  sale  of 
what  remains  of  the  trust-estate.  It  is  scarcely  thought  there  is  anything  in  the 
conclusions  of  the  simimons  to  bear  out  this  motion.  There  are  two  alternative  conclu- 
aions ;  1«^,  That  the  raiser  shall  be  ordained  to  convey  the  trust-estate  to  the  resuhiary 
legatees^  provided  all  others  interested  consent,  burdening  it  in  this  case  with  the  pro- 
visions contained  in  the  trust-purposes,  and  with  the  widow's  annuity,  &c.,  so  far  as  not 
yet  satisfied,  unless  the  residuary  legatees  themselves  shall,  in  the  first  instance,  pay  and 
discharge  these  provisions,  at  the  same  time  relieving  the  raiser  of  all  other  obligations 
connected  with  the  trust,  in  which  case  the  conveyance  is  of  course  to  be  unburdened  : 
Or,  2(2,  That  the  raiser  be  ordained  to  convey  to  the  wh^le  defenders,  in  such  shares  and 
proportions  as  the  Court  may  fix.  Clearly  a  sale  of  the  estate  comes  under  neither  of 
these  alternatives.  The  '  at  least '  clause  which  follows,  and  which  concludes  that  the 
estate  '  ought  to  be  immediately  wound  up  and  realised,  and  the  proceeds  divided,'  &c., 
may  possibly  answer  the  purpose.  But  it  contains  no  decretary  words,  which  is  so  far  a 
defect,  though  that  might  perhaps  be  supplied  of  consent.  What,  however,  in  this  stage 
of  the  proc^dings,  ms^es  the  Lord  Ordinary  chiefly  hesitate,  is  the  opposition  which 
each  and  all  of  the  beneficiaries,  as  he  understood  at  the  debate,  make  to  the  proposal  of 
a  sale,  as  being  at  present  not  merely  inexpedient,  but  prejudicial.  If  the  beneficiaries 
concur  among  themselves,  and  are  prepared  with  any  practical  proposal  for  otherwise  re- 
heving  the  raiser,  and  bringing  the  trust  to  a  close,  there  would  seem  no  objection  to 
giving  them  their  way  own.  But  if  they  are  not  so  prepared,  the  raiser  is  certainly  entitled 
to  be  released  in  some  shape  or  other.  All  this,  however,  can  easily  be  put  upon  a  right 
footing  when  it  is  seen  how  the  accounting  in  other  respects  truly  stands.  Should  the 
present  interlocutor  become  final,  the  available  balance  thereby  brought  out  may  afford  the 
lienefi-  [463  -claries  greater  facilities  in  withdrawing  the  estate,  iji  forma  sj*ee^ca,  out  of 
the  raiser's  hands.  Otherwise,  the  Lord  Ordinary  really  does  not  see  why  the  raiser 
should  not  of  himself  proceed  to  execute,  in  this  respect,  the  powers  with  which  the 
trust^eed  has  invested  him." 

Against  this  interlocutor  both  parties  reclaimed.  Counsel  were  heard  on  the 
reclaiming  note  for  the  Reverend  Robert  Cameron  on  10th  February  1843,  when 
minutes  of  debate  was  ordered. 

At  advising, 

Lnrd  Jtistiee-Clerk, — In  this  case,  after  carefully  reading  the  minutes  of  debate,  I 
remain  of  the  same  opinion  as  I  was  at  the  former  hearing,  and  cannot  concur  in  altering 
the  interlocutor  of  the  Lonl  Ordinary.  The  first  question  is,  whether  the  trustee  can,  in 
a  question  with  Mrs.  Reid  personally,  charge  the  expenses  of  defending  the  action  in 
which  she  was  victorious  ?  It  is  incompetent  for  us  to  review  the  merits  of  that  case, 
which  is  judicially  settled.  We  must  hold  the  settlement  with  her  to  be  a  fair  and 
proper  arrangement.  That  being  the  case,  I  object  to  her  being  subjected  in  any  part  of 
the  expenses.     She  brings  an  action  against  the  tnistee,  and  what  is  the  result  ?    The 
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tniBt«e  is  defeated,  and  a^en  to  pay  her  expenses.  Even  assnming  that  the  tniel«e 
resisted  her  action  for  the  tenefit  of  the  otlier  parties  to  tlie  tnist,  I  cannot  think  he  ran 
be  allowed  credit  for  these  expenses  as  i^inst  her. 

In  a  question  with  the  other  parties,  however,  we  are  entitled  to  oonaider  his  con 
duct.  The  other  special  legnt<!ps  say  tliey  cannot  he  charged  with  the  expense  nf  u 
action  in  which  they  were  not  particularly  interested.  I  don't  see  they  had  any  inteifst  u 
resisting  Mrs.  Reid'a  claim ;  and  accordingly  I  do  not  see  he  haa  any  right  to  ehsig 
them  with  his  expenses  in  resisting  Mrs.  Reid'a  action.  If,  however,  the  Court  thin) 
they  had  any  interest  in  resisting  payment  my  diiticulty  is  removed.  I  rather  think  th 
special  legateea  had  no  such  interest;  and,  therefore,  that  no  part  of  the  expenses  ra 
be  charged  against  them.  Then  the  question  comes  to  be,  whether  the  trustee  is  bnon 
to  pay  the  expenses  out  of  his  own  pocket.  The  residuary  legatees  say  he  ought  not  t 
have  resisted  Mrs.  Rejd's  claim,  but  that  he  ahould  rather  have  drawn  back  the  pa) 
menta  he  had  mode  to  them.  It  is  not  stated,  however,  that  tlie  trustee  had  mismanaga 
— only  that  he  had  been  incautious — that  he  had  resisted  when  he  ahould  have  paid 
Hb  resisting  was  just  staving  off  the  payment  which  required  to  be  made  eventiwUj 
and  which  he  was  prevented  from  making  by  the  payments  to  the  residuary  hgitee 
themaelvea.  As  in  a  question  with  the  residuary  legatees,  I  think  the  trustee  is  entitle 
to  chaise  these  expenses. 

On  the  other  points  of  the  cose  at  present  before  us  I  have  not  much  difficulty,  an 
think  that  the  Lord  Ordinary's  interlocutor  must  be  adhered  to.  It  is  difiicult  to  kno' 
who  is  a  better  judge  of  these  points  than  the  accountant,  Mr.  Lindsay,  who  has  eian 
ined  the  whole  cose. 

Lord  Medm/n. — I  entirely  agree  on  the  first  point  with  your  Lordship,  that,  in 
question  with  Mrs.  Beid,  the  trustee  is  not  entitled  to  charge  the  expenses  of  the  case  i 
which  she  was  victorious.  As  to  the  liability  of  the  residuary  legatees,  I  agree  wit 
your  Lordship  likewise.  The  liability  of  the  spiecial  legatees  is  a  different  qiiestion. 
don't  think  that  failure  of  the  litigation  is  enough  to  free  them,  if  the  expense  was  fair. 
incurred  by  the  trustee  in  Jionafide.  1  would  look  mther  to  see  if  the  trustee's  adntiiu 
tration  was  tit  and  right  in  the  circumstances,  than  to  the  success  of  the  litigotio 
Was  the  trustee  bound  t«  pay  the  special  legatees  when  oil  the  debte  were  not  fai> 
What  could  a  country  minister  like  Mr.  Cameron  do  on  the  demand  of  payment  beii 
made.  He  consulted  counsel,  and  acted  on  their  advice,  I  do  think,  therefore,  that  he 
entitled  to  charge  these  expenses  even  against  the  other  special  legatees. 

Lord  Moncreiff.—l  remain  of  the  same  opinion  which  I  formerly  expressed. 

Very  hard  words  are  used  towards  this  reverend  gentleman,  Mr.  Cameron,  now  dec 
I  may  tiitnk  that  in  some  things  he  did  not  take  the  most  jndicioua  course  for  his  o^ 
safety.  But  I  believe  that  he  meant  to  act  honourably,  and  did  act  honourably,  and 
the  best  of  his  ability,  in  the  trust  committed  to  him  ;  and  throughout  all  Uiese  p 
ceedings  there  is  not  the  slightest  trace  of  any  sintster  design  on  his  part 

The  case  before  us  is  on  a  very  small  point.  It  is,  whether  the  representatives  of  I 
Cameron  are  entitled  to  credit,  in  accounting  with  the  trust,  for  the  expenses  incun 
in  the  litigation  with  Mrs,  Reid.  ITien  there  are  two  very  distinct  questions.  Onp 
whether,  in  accounting  with  Mrs.  Reid  herself,  the  trustee  is  entitled  to  state,  as  a^ 
the  trust  in  a  question  with  her,  the  expenses  paid  to  her,  or  incurred  in  litigation  vc 
her  1  I  have  great  doubts  whether,  if  the  trustee  had  let  her  proceed  in  her  act 
according  to  its  conclusions,  for  full  jiayment  of  the  annuity,  and  she  had  simply 
decree  for  equalization  with  the  other  legatees  and  annuitants  in  tlio  mean  time,  tl 
would  have  been  any  ground  for  subjecting  the  trustoe,  even  as  trustee,  in  all  the 
penses  of  that  discussion.  But  the  cose  did  not  stand  so.  The  trustee  had  made  k  i 
take.  Though  perfectly  aware  that,  until  the  debts  should  be  paid,  he  bad  no 
funds,  he  had,  under  the  moat  honourable  and  compassionate  feelings,  made  cer 
small  advances  for  the  support  of  the  testator's  sister,  and  the  support  and  educatioi 
his  natural  children.  There  is  no  doubt  that  he  did  this  at  his  own  risk.  But  Rve 
to  Mrs.  Reid,  the  only  legal  question  ia,  whether  the  nominal  raiser  improperly  rviri 
the  only  demand  which  she  mode  by  her  summons  against  him.  And,  with  all  deferc 
it  is  clear  to  me,  that  ho  was  both  entitled  and  t>ound,  specially  with  reference  to 
proper  interests  of  the  creditors  of  the  trust,  to  resist  that  demand.  It  cannot  aJtc^ 
impression  on  this  point,  that  at  that  time  he  himself,  relying  on  certain  vahiatian^ 
in  the  belief  thai  the  trust-estate  would  be  sufficient  to  answer  all  the  sjiecial    leg 
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and  annuities,  and  even  to  yield  a  residue  for  the  residuary  legatees.  That  lie  acted  on 
this  belief  to  any  degree  at  his  own  hazard  only  proves  his  honesty.  But  the  question, 
when  Mrs.  Reid  raised  her  action,  was,  whether  she,  in  her  own  right  under  the  trust  as 
it  then  stood,  had  a  legal  right  to  demand  payment  of  her  full  annuity,  and  to  decree 
for  full  payment  of  it  in  aU  time  coming.  I  think  that  it  is  now  made  clear,  by  the 
progressive  state  of  the  accounts,  not  only  that  she  had  no  legal  right  to  make  any  such 
demand,  but  that  she  had  no  legal  claim  for  payment  of  any  thing  whatever ;  for,  till 
the  debts  of  the  truster  should  be  paid,  there  could  be  no  claim  for  gratuitous  legacies, 
whether  annuities  or  any  other.  Owing  to  the  trustee  having  been  induced,  out  of  the 
best  feelings  I  believe,  to  make  payments  to  the  truster's  relations,  he  submitted  to  pay 
Mrs.  Reid  a  rateable  allotment,  in  proportion  to  the  other  special  legatees,  along  with 
her  expenses  of  process.  After  having  agreed  to  this,  I  do  not  think  Mr.  Cameron  could 
state  the  expenses,  so  settled,  in  his  trust  accounts  in  any  question  with  Mrs.  Reid  her- 
self, because  that  would  be  in  effect  to  take  back  pro  tanto  what  he  had  by  judicial 
settlement  paid  to  her ;  and,  therefore,  in  so  far  as  regards  Mrs.  Reid,  I  am  ready  to 
adhere  to  the  Lord  Ordinary's  interlocutor,  however  much  I  differ  from  some  of  the  ex- 
pressions contained  in  his  Lordship's  note. 

But  the  remaining  part  of  the  case  stands  on  a  very  different  footing ;  and  I  must 
own  that  I  do  not  see  that  either  the  other  special  legatees,  or  still  more  the  residuary 
legatees,  should  be  permitted  to  maintain  such  pleas.  What  was  it  that  enabled  Mrs. 
Reid  to  obtain  decree  to  any  effect?  Nothing  but  the  fact  that,  out  of  compassion  for 
the  situation  of  these  very  parties^  the  trustee  had  been  induced  to  make  advances  to  them 
which  the  circumstances  of  the  trust  did  not  authorise.  In  consequence  of  this,  Mrs. 
Reid  was  enabled  to  make  good  a  claim  to  a  rateable  payment  at  that  time,  to  which 
neither  she  nor  they  had  any  legal  right.  Can  these  parties  take  advantage  of  this 
state  of  things  to  deprive  Mr.  Cameron  of  credit  for  the  expense  which  he  bona  fide 
incurred  in  resisting  an  action  untenable  in  itself,  and  which  obtained  effect  only  because 
of  the  advances  alleged  to  have  been  improperly  made  to  themselves.  It  seems  to  me 
to  be  inverting  all  principles  of  equity  to  sanction  such  a  result. 

It  will  be  observed,  that  this  plea  is  maintained  not  only  for  the  other  special 
legatees,  diflferent  from  Mrs.  Reid,  who  had  received  the  payments  with  which  she  at  last 
desired  equalization,  but  for  the  residuary  legatees,  the  natural  sons  of  the  deceased,  the 
payments  to  whom  constituted  the  gravamen  of  Mrs.  Reid's  complaint  against  Mr. 
Cameron's  management.  If  no  such  advances  had  been  made,  and  if  the  payments  to 
the  other  special  legatees  had  not  exceeded  the  ratio  of  the  payments  to  Mrs.  Reid,  I 
must  think  that,  in  the  state  of  the  trust-funds,  the  defence  to  her  action  would  have 
been  insuperable,  unless  it  were  to  be  held  that  a  gratuitous  trustee  is  bound  by  law, 
u|X)n  hypothetical  valuations  of  the  trust  property,  to  make  payment,  at  his  personal 
risk,  of  gratuitous  legacies  before  funds  have  been  realized  sufficient  for  the  pajTuent  of 
the  truster's  proper  debts.  And  if  so,  how  can  these  very  resi-  [46]  -duary  legatees,  who 
are  indebted  to  Mr.  Cameron's  liberality  and  generous  devotion  of  his  own  responsibility 
on  their  account,  for  their  support  in  childhood,  and  the  education  by  which  they  have 
been  fitted  for  respectable  conditions  in  life,  be  permitted  to  refuse  him  credit  for  the 
expenses  thrown  on  him  only  in  respect  of  these  very  advances  ? 

This  is  the  view  of  the  case,  on  the  simplest  equity  of  it.  But  I  apprehend  that 
there  is  a  great  deal  more  in  it  upon  the  correct  law  applicable  to  it.  Mr.  Cameron  was 
a  gratuitous  trustee,  who  had  a  right  to  act  upon  his  own  judgment,  with  such  advice  as 
he  might  obtain,  both  as  to  the  necessity  of  resisting  the  conclusions  of  Mrs.  Reid's 
action  in  the  first  instance,  and  as  to  the  prudence  of  compromising  it  at  last,  when  it 
was  reduced  to  the  limited  demand  of  equalization  as  matter  of  equity,  and  such  com- 
promise was  recommended  by  the  accountant.  And  if  he  acted  in  either  case  with  fair 
bona  fides,  under  the  guidance  of  a  most  respectable  agent,  is  it  for  these  residuary 
legatees,  on  whose  account  ho  had  placed  himself  in  any  difficulty,  to  throw  on  him  the 
exjjenses  which  he  incurred,  even  supposing  tliat  he  had  (in  respect  of  Mrs.  Reid)  com- 
mitted an  error  in  judgment?  The  payment  of  the  expenses  to  her  agent  was  indispens- 
able to  the  object  of  stopping  the  litigation.  But  if  it  is  to  be  held  that,  in  every  case 
where  a  trustee  is  advised,  as  a  matter  of  prudence,  to  settle  by  compromise,  on  qualified 
terras,  a  litigation  likely  to  lead  to  much  greater  expense,  he  is  to  be  regarded  as  having 
acted  tn?na7a^/f £»  toward  the  other  objects  of  the  tnist,  whom  he  has  been  accused  of 
favouring,  And  to  have  all  the  expense  thrown  on  himself  jiersonally,  it  will  not  be  easy 
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for  any  one  to  advise  a  man  so  situated  to  act  upon  such  views  of  prudence,  however 
strongly  recommended  as  for  the  interest  or  safety  of  the  trust,  and  all  the  heneficiaries 
under  it. 

The  states  annexed  to  the  case  for  the  respondents,  and  which  I  consider  as  only  a 
part  of  their  pleading,  ap])ear  to  me,  as  far  as  I  can  judge  of  them,  to  be  accurately 
nukle  up  from  the  data  in  the  reports  of  the  two  accountants,  and  to  demonstrate  that 
there  never  was,  up  to  the  termination  of  Mrs.  Reid's  action,  any  existing  fund  on 
which  a  leffcU  right  to  payment  of  any  gratuitous  legacy  could  have  been  established. 
The  claimants  have  made  strong  assertions,  in  general  terms,  but  they  have  not  shown 
in  what  respects  they  are  not  in  exact  conformity  to  the  reports. 

On  the  whole,  I  think  that  the  expenses  in  dispute  cannot  be  stated  to  the  trustee's 
credit  in  the  question  with  Mrs.  Reid,  but  that  they  are  justly  to  be  so  stated  in 
accoimting  with  all  the  other  parties. 

I  have  had  great  doubt  of  the  correctness  of  the  accountant's  report  in  restricting 
the  commission  paid  to  Mr.  Anderson,  the  factor,  as  being  ** rather  more"  tlian  the 
accountant  would  have  allowed ;  leaving  out  of  view  that  the  discretion  was  expressly 
oommitted  to  the  trustee,  by  the  terms  of  the  trust-deed,  and  that  this  at  all  events 
was  a  bona  fide  act  of  administration.  I  am  not  inclined  to  pay  much  regard  to  the 
accountant's  disallowance  of  one-half  of  the  fee  paid  to  Mr.  Cleghorn,  the  whole  of  whose 
lalH)ur8  I  am  inclined  to  regard  as  a  necessary,  or  at  any  rate  a  fair  part  of  the  adminis- 
tration of  the  trust.  However,  on  these  points  I  only  express  a  doubt — on  the  other 
I  liave  a  very  decided  opinion. 

Lard  Coekbum. — On  the  minor  parts  of  the  case  I  agree  with  your  Lordships.  On 
tlie  material  point  of  the  case,  I  should  be  sorry  to  give  any  opinion  that  would  expose 
gratuitous  trustees.  A  reasonable  action  will  sometimes  have  an  unfortunate  issue. 
Hut  if  tlie  trustee  on  the  whole  acted  fairly,  I  think  he  is  not  to  be  found  liable.  I  do 
not  think  the  trustee  here  was  blameable  in  resisting  Mrs.  Reid's  demand.  It  appears 
lio  had  no  free  funds.  It  is  not  true  that  he  had  funds  with  which  he  paid  the  residuary 
logaUu'S.  He  never  had  funds.  Accordingly  he  was  Iwund  to  resist,  and  he  did  so 
\indor  the  advice  of  counsel.  While  I  do  not  think  he  can  state  his  defence  against  Mrs. 
lii^id  herself,  yet  I  think  he  must  be  protected  as  against  the  other  parties  interested  in 
tho  trust. 

The  Court  pronounced  the  following  interlocutor  : 

*•  Having  resumed  consideration  of  the  reclaiming  note  for  the  Reverend  R.  Cameron's 
truHtt^os,  witii  the  minutes  of  debate,  and  whole  proceedings, — ^Adhere  to  the  interlocutor, 
in  HO  far  as  it  approves  generally  of  the  accountant's  report,  and  to  the  extent  stated  in 
tln^  iirst  paragraph  of  the  note  of  the  Lord  Ordinary :  Also  adhere  to  the  first  special 
fhiding  in  tlio  interlocutor  complained  of,  in  so  far  as  relates  to  the  right  to  state  against 
Mn*.  Koid  as  a  claimant  under  the  trust  any  part  of  the  expenses  of  Mrs.  Reid's  actions. 
Hut  alt(»r  the  interlocutor  to  the  extent  of  holding  that  the  trustee  is  entitled  to  state 
th^»H^^  <^xj)onBe8  in  the  trust>-accounta  in  a  question  with  both  the  other  special  legatees 
and  thi^  n^siihiary  legatees,  it  being  understood  that,  if  there  arc  fiuids  to  pay  the  sjiocial 
lt»gut4M»H  in  full,  and  also  a  residue  to  the  residuary  legatees,  these  exi)enses  must  fall  to 
l»o  uiid  out  of  the  residuary  funds :  Find  Mrs.  Reid  entitled  to  her  proportion  of  the 
t'\)»tMiH<»H  of  this  discussion  since  the  date  of  the  intt^.rlocutor  complained  of,  and  the 
lintnttM^'H  n^jiresentatives  entitled  to  their  whole  expenses  of  the  same  discussion,  since 
l\\k\  tlato  of  the  said  interlocutor,  both  out  of  the  funds  of  the  trust-estate,  and  with 
XHWWY  to  decern  for  the  expenses,  when  taxed." 

[S.C.  7  D.  92.] 


Nu.  S,  XVII.  Jurist  53.     16  Nov.  1844.     1st  Div.— Lord  Murray. 

William  Badger,  Suspender. — Craufurd. 

CllAKLBS,  Lord  Blantyrk,  Respondent. — G.  Ihmdas, 

tSwtff^'-'Shwijf 'Court  Act, — It  is  provided  by  the  Sheriff-Court  Act  of  Sederunt  11th 
ihilv  1H39,  that  "decrees  may  be  extracted  after  the  expiry  of  six  free  days  from  the 
day  wluui  the  interlocutor  is  pronounced  on  the  merits  (forty-eiglit  hours  having 
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also  expired  after  the  modification  of  expenses  in  litigated  causes), "  &c.  A  decree 
modifying  expenses  was  pronounced  on  the  11th,  and  extracted  on  the  13th  of  a 
month,  and  neither  the  hour  of  pronouncing  the  decree,  nor  of  extracting  it,  was  men- 
tioned in  the  decree  or  in  the  extract.  A  charge  having  been  thereafter  given  on  the 
extract  of  this  decree,  it  was  brought  under  8Usi)en8ion  on  the  alleged  presumption 
that  the  decree  was  extractetl  witliin  forty-eight  hours  after  it  was  pronounced,  but  no 
proof  was  offered  by  the  suspender  to  tliat  effect — Held,  that  the  onus  probandi  was 
incumbent  on  the  suspender,  and  that  the  presumption  was  omnia  rite  et  soUemniter 
actcL  Opinion^  That  proof  that  less  than  forty-eight  hours  had  elapsed  between 
decree  and  extract  would  have  been  admissible. 

WiUiam  Badger,  vintner  and  horse-dealer  in  Haddington,  raised  an  action  before  the 
Sheriff-Court  of  Haddingtonshire  against  Lord  Blantyre.  The  Sheriffnsubstitute  pro- 
nounced an  interlocutor  assoilzieing  Lord  Blantyre  from  the  conclusions  of  the  action, 
and  finding  him  entitled  to  his  expenses.  Against  this  interlocutor  Badger  reclaimed, 
and,  on  the  Sheriff-substitute  adhering  to  his  interlocutor,  appealed  to  the  Sheriff-depute, 
who  dismissed  the  appeal  and  adhered  to  his  substitute's  interlocutor.  An  account  of 
expenses  was  thereupon  given  in  by  Lord  Blantyre  for  taxation,  and  the  report  by  the 
auditor  was  approved  of,  and  a  decemiture  therefor  pronounced  on  11th  July  1844. 

By  section  113  of  the  Act  of  Sederunt,  regulating  the  forms  of  process  in  Sheriff- 
Courts,  in  terms  of  the  Act  1st  and  2d  Victoria,  cap.  119,  sect.  32,  it  is  declared 
''  Decree  may  be  extracted  after  the  expiry  of  six  free  days  from  the  day  when  the 
interlocutor  is  pronounced  on  the  merits  (forty-eight  hours  having  also  expired  after  the 
modification  of  expenses  in  litigated  causes),"  except  in  certain  cases  therein  mentioned, 
and  of  which  the  present  case  is  not  one.  No  mention  was  made  either  in  the  record  of 
decrees  kept  in  the  Sheriff-Court,  or  in  the  extract-decree  given  out,  of  the  hour  at  which 
the  above-mentioned  interlocutor  modifying  expenses  was  pronounced.  But  it  was 
averred  by  Lord  Blantyre,  that  the  interlocutor  was  pronounced  and  signed  by  the 
Sheriff-substitute  during  Court  hours,  in  the  forenoon  of  the  day  on  which  it  was  dated^ 
according  to  the  uniform  practice  in  the  Sheriff-Court  of  Haddington  in  all  ordinary 
cases, — tLat  the  extract  was  not  applied  for  and  obtained  till  8  o'clock  in  the  evening  of 
the  13th  July,  when  an  interval  of  more  than  fifty  hours  had  elapsed  from  the  date  of 
signing  the  decree, — that  though  neither  the  interlocutor  nor  the  extract  bore  any 
marking  of  the  hours  of  their  respective  signatures,  yet,  in  consequence  of  the  invariable 
practice  already  mentioned  in  the  Sheriff-Court  of  Haddington,  the  clerk-extractor  knew 
that  he  was  warranted  in  granting  this  or  any  other  extract  at  any  time  after  Court 
hours,  on  the  second  day  following  the  date  of  the  interlocutor  modifying  expenses, 
because  he  was  then  sure  that  forty-eight  hours  at  least  must  have  elapsed. 

Upon  this  extract-decreet  of  absolvitor,  Lord  Blantyre  charged  Badger,  on  26th  July 
1844,  to  make  payment  to  him  of  the  sum  of  L.9,  13s.  of  expenses  of  process,  and  12s. 
farther  as  the  expense  of  extract. 

A  note  of  suspension  of  this  charge  was  presented  by  Badger,  on  the  ground  that  the 
above  decree  had  been  prematurely  extracted,  and  that  he  had  thus  been  deprived  of  his 
right  to  advocate,  but  he  offered  no  proof  that  the  decree  had  in  fact  been  extracted 
vrithin  forty-eight  hours  after  the  modification  of  expenses. 

Badger  pleaded — As  the  interlocutor  modifying  expenses  does  not  specify  the  hour 
at  which  it  was  pronounced,  nor  the  extract-decree  the  hour  at  which  it  was  extracted, 
there  are  no  termini  habUes  for  ascertaining  when  the  decree  was  pronounced,  and  when 
it  was  extracted  ;  but  as  it  was  extracted  on  the  second  day  after  it  was  pronounced,  the 
presumption  is,  that  it  was  extracted  within  forty-eight  hours  after  it  was  pronounced. 
On  the  most  liberal  concession,  if  decree  is  pronounced  at  12  o'clock  of  the  11th,  and  is 
extracted  on  the  13th  of  a  month,  it  cannot  be  presumed  to  have  been  extracted  later 
than  12  o'clock  of  the  11th ;  but,  by  the  Act  of  Sederunt,  it  cannot  be  extracted  till  the 
49th  hour  after  it  has  been  pronounced,  i.e.,  not  till  forty-eight  hours  have  elapsed. 
Forty-eight  hours  must  be  held  to  mean  two  free  days,  unless  care  be  taken  to  have  the 
hour  at  which  the  decree  was  pronounced  inserted  in  the  interlocutor. 

Lord  ^&BXitjte  pleaded — As  sect.  113  of  the  Act  of  Sederunt  uses  a  different  phrase- 
ology in  speaking  of  the  [64]  time  which  must  expire  before  extract  after  the  modifica- 
tion of  expenses,  viz.,  hours,  from  that  employed  in  speaking  of  the  time  that  must  elapse 
before  extracting  the  decree  on  the  merits,  viz.,  days ;  and  as  it  is  not  required  by  the 
Act  of  Sederunt  that  there  should  be  inserted  in   the  decree  the  hour  at  which  it  is 
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prououiiceJ,  it  caimot  be  held  that,  unless  the  decree  bears  the  hour  at  which  it  Lb  pro- 
nounced, forty-eight  hours  shall  be  held  to  mean  two  free  days.  The  presumption, 
therefore,  being  omnia  rite  et  solemniter  actOj  the  onm  probandi  that  extract  was  given 
prematurely  in  this  case  lies  on  the  suspender. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"31«/  August  1844. — ^The  Lord  Ordinary  having  considered  this  note,  with  the 
answers  and  whole  productions,  refuses  the  note  :  Finds  the  complamer  liable  in  expenses ; 
appoints  an  account  to  be  given  in,  and  when  lodged,  remits  the  same  to  the  auditor  to 
tax  and  report." 

Badger  reclaimed.     At  advising, 

Lord  Justice-General, — ^This  is  a  nice  case  undoubtedly.  We  are  called  on  to  carry 
into  effect  the  provisions  of  this  Act  of  Sederunt.  In  doing  so,  it  is  proper  to  distin- 
guish between  the  two  provisions  in  the  section  in  question.  The  first  of  these  provisions 
is,  that  "  decrees  may  be  extracted  after  the  expiry  of  six  free  days  from  the  day  when 
the  interlocutor  is  pronounced  on  the  merits  "  of  the  cause.  The  second  provision  is 
introduced  parenthetically,  viz.  ("  forty-eight  hours  having  also  expired  after  the  modifi- 
cation of  expenses  in  litigated  causes  ").  Did  the  Court,  in  framing  the  Act  of  Sedermit, 
not  attach  a  ditfereut  meaning  to  the  measure  of  time  in  the  last,  and  in  the  first  easel 
CoiUd  the  language,  construed  by  common  sense,  mean  anything  else  than  that  48  hours 
was  all  that  was  to  elapse  under  the  second  provision  of  the  Act  of  Sederunt  The 
suspender's  counsel  has  stated  that  he  is  not  bound  to  say  that  less  than  48  hours  had 
elapsed,  because  the  hour  was  not  marked  in  the  interlocutor  modifying  the  expenses. 
The  Act  of  Sederunt,  however,  says  nothing  about  the  hour  being  marked  in  such  inter- 
locutor ;  and,  on  this  subject,  I  think  that  the  res])ondent's  averment  is  sufficient^  that  in 
Haddingtonshire,  no  decree  modifying  expenses  is  ever  pronounced  except  during  Court 
hours.  The  Sheritf-Clerk  says  so.  Now,  the  Sheritf-Clerk  knowmg  that  expenses  had 
been  modified  during  Court  hours,  and  that  the  proper  period  had  elapsed,  he,  in 
obedience  to  the  Act  of  Sederunt,  gave  out  an  extract.  But  if  the  suspender  had  offered 
to  prove  that  48  hours  had  not  elapsed,  then,  and  only  then,  would  I  give  him  the  benefit 
of  that  fact ;  for  the  presumption  is,  that  omnia  rite  et  solemniter  acta. 

Lord  Mackenzie. — I  come  to  the  same  conclusion  with  your  Lordship,  and  agree  with 
you  as  to  the  construction  of  the  Act  of  Sederunt.  That  Act  of  Sederunt,  by  48  hours, 
could  not  mean  two  free  days,  as  has  been  contended,  for  that  would  be  often  much  more 
tlian  48  hours.  If  that  time  had  elapsed  before  extract,  that  would  be  conclusive.  But 
it  is  said  that  the  modification  of  expenses  must  be  held  to  have  taken  [)lace  on  the  last 
hour  (t.e.,  a  minute  before  12  at  night)  of  the  day  the  date  of  which  it  bears,  unless  the 
clerk  mark  the  hour  of  the  day.  That  is  a  very  plausible  theory.  But  it  is  not  a  fair 
interpretation  of  the  Act  of  Sederunt.  The  Act  has  not  ordered  the  hour  at  which  the 
expenses  are  modified  to  be  written,  however,  and  it  is  not  alleged  that  such  is  the 
practice.  The  judgment  is  good  without  such  a  marking;  and  the  Act  of  Sederunt 
provides,  that  within  48  hours  after  it  is  pronounced  extract  may  go  out.  There  is  no 
nullity  because  the  decree  does  not  bear  what  the  hour  was,  inasmuch  as  the  Act  of 
Sederunt  does  not  order  that  it  should  bear  it. 

Zjord  Fullerton, — This  is  a  critical  objection,  and  I  think,  therefore,  it  must  be 
critically  considered.  I  have  no  doubt  that,  in  construing  the  Act  of  Sederunt,  we  must 
hold  the  six  free  days  in  the  one  part  of  the  section  in  question  to  mean  one  measure  of 
time,  48  hours  an  other.  We  are  bound  to  construe  the  words  as  constituting  a  difier- 
enoe.  The  question  thereafter  arises,  whether,  admitting  that  the  Act  of  Sederunt  gives 
a  person  the  benefit  of  computing  the  time  that  must,  under  the  2d  provision  of  the 
113th  section  of  this  Act  of  Sederunt — elapse  before  extract — ^the  interlocutor  modifying 
expenses  must  not  bear  the  hour  of  signing.  And  I  confess,  I  think  it  must.  For,  in 
my  opinion,  an  interlocutor  must  bear  all  that  is  necessary  to  give  it  its  privileges.  I 
think  that,  in  that  view,  the  party  ought  therefore  to  have  got  the  hour  put  into  the 
interlocutor.  And  this  omission,  I  don't  think,  could  afterwards  be  supplied  with  i)roof. 
But  it  is  said  that,  as  the  clerk  gave  out  the  extract,  that  throws  the  burden  of  proof  on 
the  other  side.  I  have  great  doubts  of  that.  If  no  interlocutor  of  the  Sheriff  could  be 
])ronounced  except  at  particular  hours,  tliat  would  clearly  be  the  tase.  But  tliat  is  not 
said.  It  is  only  said  to  be  the  practice  to  do  so ;  but  that  would  not  make  it  incompetent 
•for  the  Sheriff  to  sign  interlocutors  at  any  hour  whatever. 

The  maxim  ^^ omnia  rite  et  solemnUer  acta"  is  applicable,  so  far  as  the  officer  of  the 
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law  proceeds  on  certain  knowledge  of  ihe  fact  in  question.  But  as  this  SherifNDlerk 
had  no  certain  knowledge,  the  maxim  will  not  apply.  He  could,  and  I  think  he  should, 
have  refused  the  extract,  hecause  the  interlocutor  did  not  bear  in  gremio  that  48  hours 
had  elapsed.  In  ihe  case  of  Grinley,  referred  to  by  the  respondent,  the  Sheriff-Clerk 
knew  when  he  was  entitled  to  give  extract,  for  he  had  the  date  of  the  interlocutor  upon 
which  to  proceed. 

Lord  Jeffrey, — This  is  certainly  a  very  nice  case.  But  I  concur  in  the  opinion  of  the 
majority.  There  is  a  matter  of  fact  in  issue.  At  the  expiry  of  the  48  hours  in  question, 
the  party  has  &JU8  qwBaitum  to  obtain  an  extract  of  his  decree.  Having  obtained  his 
extract  on  the  second  day  after  decree  modifying  expenses,  where  is  the  presumption 
and  the  anus  probandi  when  the  regularity  of  the  proceeding  is  questioned  ?  The  sus- 
l)ender  has  not  offered  to  prove  that  less  than  48  hours  had  elapsed  between  modifying 
the  expenses  and  extracting  the  decree.  If  the  onus  probandi  lies  on  him,  he  has  lost 
his  case.  I  think  that  a  presumptio  Juris  etfacti  lies  against  the  suspender.  As  to  the 
presumptio  juris,  1  think  that  a  public  officer  must  be  held  to  have  acted  prima  /ode 
upon  the  right  circumstances.  I  thiiik  the  suspender  is  not  entitled  to  the  presumptio 
facH,  that  the  interlocutor  modifying  the  expenses  was  pronounced  on  the  last  hour  of 
the  day  on  which  it  is  dated.  I  can't  think,  with  Lord  Fullerton,  that  the  Sheriff- 
Clerk's  knowledge  of  the  fact  can  only  be  safely  trusted  in  by  him  when  there  is  a 
record  in  the  interlocutor  of  the  hour  at  which  it  was  pronoimced,  and  a  true  going 
chronometer  by  his  side  to  mark  the  lapse  of  the  48  hours  complete.  He  has  sufficient 
evidence  in  his  own  knowledge,  of  his  own  fact,  which  is  not  more  than  two  days  old, 
Ld  getting  the  interlocutor  signed.  I  doubt  whether,  in  these  circumstances,  a  clerk 
woidd  be  safe  if  he  met  an  urgent  application  for  an  extract  by  refusal,  on  the  ground 
that  he  could  not  tell  from  the  interlocutor  whether  48  hours  complete  had  elapsed. 
This  is  not  a  case  in  which,  if  proper  allegation  had  been  made,  I  should  have  been  dis- 
posed to  refuse  a  proof,  but  no  averment  was  made  by  the  suspender  rendering  that 
necessary.  The  only  question  was,  on  whom  was  the  onus  probandi  f  and  as  no  proof 
was  offered,  against  whom  lay  the  subsequent  [)resumption  ? 

The  Court  accordingly  adhered,  and  found  the  8us[)ender  liabk  in  additional 
expenses. 

Susjjender's  Authority, — Thomson  t?,  Stewart,  14th  November  1839 ;  2  D.  B.  and 
M.,  p.  11. 

Respondent's  Authority, — Grinley  v.  Saunders,  28th  February  1829;  7  S.  and  D.,  p. 
643 ;  and  5th  March  1830 ;  8  S.  and  D.,  p.  643. 


No.  9.  XVII.  Jurist  55.     19  Nov.  1844.     1st.  Div.— Lord  Ivory. 

Samuel  Trkacukr  and  MAj<fDATORY,  Advocators. — G,  0.  Bell,  0,  IHngwalU 

Fordyce. 

Galloway  and  Anderson  and  Thomas  Anderson,  liespondents. — Rviherfwrd, 

Bwchanan,  Maitland. 

Et  I  contra. 

Process — Review — Advocation — Gaunter  Advocation. — A  party  who,  in  advocating,  had 
not  done  so  generally,  but  limited  his  advocation  to  an  interlocutor  refusing  expenses, 
the  others  being  generally  in  his  favour,  held  foreclosed  from  discussing  a  point 
arising  on  another  interlocutor  not  specially  complained  of  by  him,  although  the  other 
party  had  brought  up  the  whole  interlocutors  by  a  coimter  advocation. 

Triennial  Prescription — Partnership. — Circumstances  in  which  a  letter,  written  in  the 
name  of  Galloway  and  Co.,  by  a  partner  of  and  entitled  to  bind  the  yet  undissolved 
firm  of  Galloway  and  Anderson,  trading  in  the  same  line  of  business,  but  in  a  separate 
locality,  and  addressed  to  a  customer  with  whom  G.  and  A.  dealt,  was  held  to  be  the 
writ  of  that  company,  and  to  elide  the  triennial  limitation. 

Treacher,  who  is  a  cabinet  and  chair-maker  near  London,  raised  an  action  in  the 
Sheriff-Court  of  Lanarkshire  at  Glasgow,  against  Galloway  and  Anderson  (who  were  in 
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means  to  repel  the  raiser's  oljecU(m8^^-\gt^  to  the  deduction  of  L.44,  88.  lid.  which  the 
accountant  has  made  from  the  factor's  commission  ;  2d,  to  the  disallowance  of  L.14,  lis. 
4d.,  as  the  amount  of  an  alleged  but  unvouched  payment  to  Thomas  Binny  ;  and,  3rf,  to  the 
accountant's  proposal  that  only  L.102.  10s.,  being  one-half  of  Mr.  Cleghom's  charge  far 
his  report  in  the  former  question  with  Mrs.  Reid,  should  be  allowed,  in  consideration  of 
the  extent  to  which  that  report  has  ben  found  available  in  the  ()resent  process  ;  4//i,  tk 
finding  is  also  intended,  on  the  other  hand,  to  repel  the  objection  taken /or  the  legaim 
to  the  sum  of  L.20,  which  the  accountant  has  allowed  credit  far  as  in  payment  of  the 
raiser's  charge  for  board  to  the  truster's  son  Thomas,  miderstanding,  as  the  Lord 
Ordinary  does,  that  the  claim  is  one  which  existed  as  a  debt  of  the  tniater^s  incurred  in 
his  lifetime^  and  not  to  be  dealt  with  as  in  pari  passu  with  those  voluntary  advances  (of 
which  infra)  which  the  trustees  subsequently  made  to  or  on  behalf  of  Thomas,  as  one  of 
the  residuary  legatees, 

"  These  seem  all  to  be  matters  peculiarly  fitted  for  the  consideration  of  the  profes- 
sional accountant  or  person  of  skill  to  whom  it  is  customary  to  make  such  a  remit  as  was 
made  here.  Indeed,  such  remits  being  now  held  to  partake  very  much  of  ihe  character  of  a 
quasi  reference,  the  parties  themselves  must  be  prepared  for  a  disinclination  on  the  part 
of  the  Court  to  disturb  any  report  returned  under  them,  unless  upon  the  strongest 
groimds.  It  is  not  thought  that  any  ground  of  sufficient  strength  has  been  brought  for- 
ward here.  On  the  contrary,  the  Lord  Ordinary,  who  has  very  carefully  considered  the 
report,  is  satisfied  with  the  reasons  assigned  by  the  accountant  for  the  course  which  he 
has  followed. 

"  2.  The  finding  by  which  the  Lord  Ordinary  refuses  to  aUow  the  raiser  credit  for 
the  expenses  incurred  in  the  former  question  with  Mrs.  Reid  (including,  !«/,  the  expenses 
paid  to  her ;  M,  the  expenses  incurred  by  himself ;  and,  Zdy  the  disallowed  half  of  the 
the  expense  of  Mr.  Cleghom's  report)  has  not  been  pronounced  without  much  reluctance. 
But  after  weighing  the  matter  with  every  favourable  inclination  towards  the  raiser,  the 
Lord  Ordinary  did  not  feel  that  he  had  any  alternative. 

"  The  raiser  and  his  co-trustees  had  a  clear  course  before  them.  They  had  only  to 
foUow  the  declared  purposes  of  the  trust,  without  favour  or  partiality  for  any  of  the  (larties 
interested,  and  they  would  have  have  been  safe.  If  there  were  not  funds  for  all,  they 
should  at  least  have  made  a  rateable  distribution.  At  all  events,  they  should  have  thrown 
no  obstacle  in  the  way  of  Mrs.  Reid,  who,  in  a  question  with  the  other  legatees,  was  sub- 
stantially a  creditor  of  the  estate,  and  should  have  left  her  to  constitute  and  enforce  her 
legal  rights,  in  competition  or  otherwise,  as  she  might  be  advised.  In  any  view,  if  there 
was  the  slightest  hazard  of  an  ultimate  deficiency,  they  surely  were  most  inexcusable  in 
making  advances  to  the  residuary  legatees,  who  could  be  entitled  to  nothing  until  all  the 
primary  ends  of  the  trust  were  accomplished.  If  the  trustees  thought  fit  to  pursue  an 
opposite  course,  they  must  have  known  when  they  did  so  that  they  acted  at  their 
peril. 

"  It  is  no  justification  that  the  trustees  were  moved  by  feelings  of  humanity  in  favour 
of  the  more  helpless  objects  of  the  trust,  and  those  whom  they  esteemed  to  possess  a 
stronger  claim  on  the  natural  affections  of  the  truster.  Still  less  were  they  entitled  to 
scan  with  a  jealous  eye  the  motives  by  which,  as  they  presumed,  the  truster  must  have 
been  induced  to  bestow  his  favour  on  Mrs.  Reid.  Their  business  was  simply  to  execute 
and  fulfil  the  trust  as  it  was  written  down  for  them.  And,  indeed,  for  aught  that  after 
all  appears,  they  should  have  been  at  no  loss  to  do  this,  even  with  reference  to  those 
more  especial  ends  of  humanity  which  are  now  urged  in  justification  of  the  partiahty 
shown  by  them  to  some  of  the  parties.  There  was  originaUy  no  ground  for  apprehend- 
ing— and  in  point  of  fact  there  was  no  apprehension  felt — ^that  the  trust-management 
would,  in  any  view  of  it,  result  in  a  deficiency  of  funds.  This  is  established,  were 
there  nothing  else,  by  the  payments  unsuspectingly  made  to  the  residuary  legatees. 
But  had  it  been  otherwise,  there  was  at  all  events  enough  (even  rateaUy  distributed)  to 
answer  the  necessities,  in  point  of  maintainance  or  otherwise,  of  one  and  aU  of  the  special 
legatees,  without  doing  injustice  to  any.  Mrs.  Reid,  more  particularly,  being  herself  an 
annuitant^  and  her  annuity  intended  as  an  alimentary  fund  for  her  maintenance,  it  was 
as  much  their  duty  to  provide  for  her  as  for  the  rest. 

"  When  the  trustees  turned  a  deaf  ear  to  Mrs.  Reid,  and  refused  her  payment,  while 
at  the  very  same  moment  they  thought  proper  to  make  advances  even  to  the  residuary 
legatees,  Elbe  was  necessarily  driven  to  assert  her  rights  by  an  action  at  law.     Now,  this 
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action  was  brought  wiihin  little  more  than  a  year  of  the  truster^s  death,  and  while  as  yet 
little  harm  could  have  been  done,  and  while  there  were  ample  uieaii^  for  the  trustees  re- 
tracing their  false  steps — Avhatever  the  course  of  management  previously.  Warned  by  such 
a  decided  proceeding,  why  should  the  trustees  have  persisted  in  refusing  justice  to  Mrs. 
Reid  ?  Kow  at  least,  if  not  before,  they  ought  most  assuredly  to  have  paused.  But 
they  resisted,  and  the  defence  which  they  maintained  was  in  truth  and  substance  an 
attempt  to  defeat  the  trust. 

Now,  no  ejcpenae  incurred  or  caused  by  such  an  attempt  as  this  can  ever,  in  the  Lord 
Ordinary's  opinion,  form  a  legal  charge  against  the  trust-estate.  Certainly  it  can  afford 
no  ground  of  charge  as  in  a  question  with  Mrs.  Reid  herself.  But  neither  can  it  form  a 
charge  ^^ainst  the  other  special  legatees ;  for  as  the  litigation  could  not  enlarge  their 
rights  under  the  trusty  the  expense  which  it  occasioned  was  necessarily  to  their  lesion  ; 
and,  minors  as  they  were,  they  cannot  be  held  to  have  approved  or  adopted  the  proceed- 
ing. Even  as  to  the  residuary  legcUee$,  they  seem  to  be  equally  entitled  to  protection  ; 
for  if  there  was  no  residue^  their  interest  had  nothing  to  do  with  the  matter,  and  they 
ought  not  now  to  be  charged  with  the  cost ;  while,  on  the  opposite  assumption  that  there 
was  a  free  residue,  the  trustees  had  neither  necessity  nor  pretence  for  resisting  Mrs. 
Reid's  daim  at  all. 

"  3.  The  finding  as  to  the  two  items  of  arrear  of  rent  explains  itself. 

*^  4.  There  only  remains  the  question  which  is  stirred  in  the  raiser's  minute.  No.  738 
(tffTocegSy  as  to  the  Lord  Ordinary's  granting  authority  for  the  realisation  and  sale  of 
what  remains  of  the  trust-estate.  It  is  scarcely  thought  there  is  anything  in  the 
conclusions  of  the  summons  to  bear  out  this  motion.  There  are  two  alternative  conclu- 
sions ;  \dy  That  the  raiser  shall  be  ordained  to  convey  the  trust-estate  to  the  residuary 
legatees^  provided  all  others  interested  consent,  burdening  it  in  this  case  with  the  pro- 
visions contained  in  the  trust-purposes,  and  with  the  widow's  annuity,  &c.,  so  far  as  not 
yet  satisfied,  unless  the  residuary  legatees  themselves  shall,  in  the  first  instance,  pay  and 
discharge  these  provisions,  at  the  same  time  relieving  the  raiser  of  all  other  obligations 
connected  with  the  trust,  in  which  case  the  conveyance  is  of  course  to  be  imburdened  : 
Or,  2d,  That  the  raiser  be  ordained  to  convey  to  the  whole  defenders^  in  such  shares  and 
proportions  as  the  Court  may  fix.  Clearly  a  sale  of  the  estate  comes  under  neither  of 
these  alternatives.  The  '  at  least '  clause  which  follows,  and  which  concludes  that  the 
estate  '  ought  to  be  immediately  wound  up  and  realised,  and  the  proceeds  divided,'  &c., 
may  possibly  answer  the  purpose.  But  it  contains  no  decretary  words,  which  is  so  far  a 
defect,  though  that  might  perhaps  be  supplied  of  consent.  What,  however,  in  this  stage 
of  the  proceedings,  ms^es  the  Lord  Ordinary  chiefly  hesitate,  is  the  opposition  which 
each  and  all  of  the  beneficiaries,  as  he  understood  at  the  debate,  make  to  the  proposal  of 
a  sale,  as  being  at  present  not  merely  inexpedient,  but  prejudicial.  If  the  beneficiaries 
concur  among  themselves,  and  are  prepared  with  any  practical  proposal  for  otherwise  re- 
Heving  the  raiser,  and  bringing  the  trust  to  a  close,  there  would  seem  no  objection  to 
giving  them  their  way  own.  But  if  they  are  not  so  prepared,  the  raiser  is  certainly  entitled 
to  he  released  in  some  shape  or  other.  All  this,  however,  can  easily  be  put  upon  a  right 
footing  when  it  is  seen  how  the  accoimting  in  other  respects  truly  stands.  Should  the 
present  interlocutor  become  final,  the  available  balance  thereby  brought  out  may  afford  the 
lienefi-  [46]  -claries  greater  facilities  in  withdrawing  the  estate,  in  forma  epec^ea,  out  of 
the  raiser's  hands.  Otherwise,  the  Lord  Ordinary  really  does  not  see  why  the  raiser 
should  not  of  himself  proceed  to  execute,  in  this  respect,  the  powers  with  which  the 
trust-deed  has  invested  him." 

Against  this  interlocutor  both  parties  reclaimed.  Counsel  were  heard  on  the 
reclaiming  note  for  the  Reverend  Robert  Cameron  on  10th  February  1843,  when 
minutes  of  debate  was  ordered. 

At  advising, 

Lard  JusOce-Clerk, — In  this  case,  after  carefully  reading  the  minutes  of  debate,  I 
remain  of  the  same  opinion  as  I  was  at  the  former  hearing,  and  cannot  concur  in  altering 
the  interlocutor  of  the  Lord  Ordinary.  The  first  question  is,  whether  the  trustee  can,  in 
a  question  with  Mrs.  Reid  personally,  charge  the  expenses  of  defending  the  action  in 
which  she  was  victorious  ?  It  is  incompetent  for  us  to  review  the  merits  of  that  case, 
which  is  judicially  settled.  We  must  hold  the  settlement  with  her  to  be  a  fair  and 
proper  arrangement.  That  being  the  case,  I  object  to  her  being  sulyectod  in  any  part  of 
the  expenses.  She  brings  an  action  against  the  trustee,  and  what  is  the  result  ?  The 
b.U.B.  J,  -^0 
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trustee  is  defeated,  and  agrees  to  pay  her  expenses.  Even  assuming  that  the  trnatee 
resisted  her  action  for  the  benefit  of  the  other  parties  to  the  trust,  I  cannot  think  he  can 
be  allowed  credit  for  these  expenses  as  against  her. 

In  a  question  with  the  other  partie^s,  however,  we  are  entitled  to  consider  his  in- 
duct. The  other  special  legatees  say  they  cannot  be  charged  with  the  expense  of  an 
action  in  which  they  were  not  particularly  interested.  I  don't  see  they  had  any  interest  in 
resisting  Mrs.  Keid's  claim ;  and  accordingly  I  do  not  see  he  has  any  right  to  charge 
them  with  his  expenses  in  resisting  Mrs.  Reid's  action.  If,  however,  the  Court  think 
they  had  any  interest  in  resisting  payment  my  difficulty  is  removed.  I  rather  think  the 
special  legatees  had  no  such  interest ;  and,  therefore,  that  no  part  of  the  expenses  can 
be  charged  i^inst  them.  Then  the  question  comes  to  be,  whether  the  trustee  is  bound 
to  pay  the  expenses  out  of  his  own  pocket.  The  residuary  legatees  say  he  ought  not  to 
have  resisted  Mrs.  Reid's  claim,  but  that  he  should  rather  have  drawn  back  the  pay- 
ments he  had  made  to  them.  It  is  not  stated,  however,  that  the  trustee  had  mismanaged 
— only  that  he  had  been  incautious — that  he  had  resisted  when  he  should  have  paid. 
His  resisting  was  just  staving  off  the  payment  which  required  to  be  made  eventually, 
and  which  he  was  prevented  from  making  by  the  payments  to  the  residuary  legatees 
themselves.  As  in  a  question  with  the  residuary  legatees,  I  think  the  trustee  is  entitled 
to  charge  these  expenses. 

On  the  other  points  of  the  case  at  present  before  us  I  have  not  much  difficulty,  and 
think  that  the  Lord  Ordinary's  interlocutor  must  be  adhered  to.  It  is  difficult  to  know 
who  is  a  better  judge  of  these  points  than  the  accountant,  Mr.  Lindsay,  who  has  exam- 
ined the  whole  case. 

Lard  Medtoyn. — I  entirely  agree  on  the  first  point  with  your  Lordship,  that,  in  a 
question  with  Mrs.  Reid,  the  trustee  is  not  entitled  to  charge  the  expenses  ojf  the  case  in 
which  she  was  victorious.  As  to  the  liability  of  the  residuary  legatees,  I  agree  with 
your  Lordship  likewise.  The  liability  of  the  special  legatees  is  a  different  question.  I 
don't  thhik  that  failure  of  the  litigation  is  enough  to  free  them,  if  the  expense  was  fairly 
incurred  by  the  trustee  in  bona  fide.  I  would  look  rather  to  see  if  the  trustee's  adminis- 
tration was  fit  and  right  in  the  circumstances,  than  to  the  success  of  the  litigation. 
Was  the  trustee  bound  to  pay  the  special  legatees  when  all  the  debts  were  not  paid ! 
What  could  a  country  minister  like  Mr.  Cameron  do  on  the  demand  of  payment  being 
made.  He  consulted  counsel,  and  acted  on  their  advice,  I  do  think,  therefore,  that  he  is 
entitled  to  charge  these  expenses  even  against  the  other  special  legatees. 

Lord  Moncreiff, — I  remain  of  the  same  opinion  which  I  formerly  expressed. 

Very  hard  words  are  used  towards  this  reverend  gentleman,  Mr.  Cameron,  now  dead. 
I  may  think  that  in  some  things  he  did  not  take  the  most  judicious  course  for  his  own 
safety.  But  I  believe  that  he  meant  to  act  honourably,  and  did  act  honourably,  and  to 
the  best  of  his  ability,  in  the  trust  committed  to  him  ;  and  throughout  all  these  pro- 
ceedings there  is  not  the  slightest  trace  of  any  sinister  design  on  his  part. 

The  case  before  us  is  on  a  very  small  point.  It  is,  whether  the  representatives  of  Mr. 
Cameron  are  entitled  to  credit,  in  accounting  with  the  trust,  for  the  expenses  incurred 
in  the  litigation  with  Mrs.  Reid.  Then  there  are  two  very  distinct  questions.  One  is, 
whether,  in  accounting  with  Mrs.  Reid  herself,  the  trustee  is  entitled  to  state,  as  f^inst 
the  trust  in  a  question  with  her,  the  expenses  paid  to  her,  or  incurred  in  litigation  with 
her  ?  I  have  great  doubts  whether,  if  the  trustee  had  let  her  proceed  in  her  action 
according  to  its  conclusions,  for  full  payment  of  the  annuity,  and  she  had  simply  got 
decree  for  equalization  with  the  other  legatees  and  annuitants  in  the  mean  time,  there 
would  have  been  any  ground  for  subjecting  the  trustee,  even  as  trustee,  in  all  the  ex- 
penses of  that  discussion.  But  the  case  did  not  stand  so.  The  trustee  had  made  a  mis- 
take. Though  perfectly  aware  that,  until  the  debts  should  be  paid,  he  had  no  free 
funds,  he  had,  under  the  most  honourable  and  compassionate  feelings,  made  certain 
small  advances  for  the  support  of  the  testator's  sister,  and  the  support  and  education  of 
his  natural  children.  There  is  no  doubt  that  he  did  this  at  his  own  risk.  But  even  as 
to  Mrs.  Reid,  the  only  legal  question  is,  whether  the  nominal  raiser  improperly  resisted 
the  only  demand  which  she  made  by  her  summons  against  him.  And,  with  all  deference, 
it  is  clear  to  me,  that  he  was  both  entitled  and  bound,  specially  with  reference  to  the 
proper  interests  of  the  creditors  of  the  trust,  to  resist  that  demand.  It  cannot  alter  my 
impression  on  this  point,  that  at  that  time  he  himself,  relying  on  certain  valuations,  was 
in  the  belief  that  the  trust-estate  would  be  sufficient  to  answer  all  the  special  legacies 
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and  annuities,  and  even  to  yield  a  residue  for  the  residuary  legatees.  That  he  acted  on 
this  belief  to  any  degree  at  lus  own  hazard  only  proves  his  honesty.  But  the  question, 
when  Mrs.  Reid  raised  her  action,  was,  whether  she,  in  her  own  riglit  under  the  trust  as 
it  then  stood,  had  a  legal  right  to  demand  payment  of  her  full  annuity,  and  to  decree 
for  fuU  payment  of  it  in  all  time  coming.  I  think  that  it  is  now  made  clear,  by  the 
progressive  state  of  the  accounts,  not  only  that  she  had  no  legal  right  to  make  any  such 
demand,  but  that  she  had  no  legal  claim  for  payment  of  any  thing  whatever ;  for,  till 
the  debts  of  the  truster  should  be  paid,  there  could  be  no  claim  for  gratuitous  legacies, 
whether  annuities  or  any  other.  Owing  to  the  trustee  having  been  induced,  out  of  the 
best  feelings  I  believe,  to  make  payments  to  the  truster's  relations,  he  submitted  to  pay 
Mrs.  Beid  a  rateable  allotment,  in  proportion  to  the  other  special  legatees,  along  with 
her  expenses  of  process.  After  having  agreed  to  this,  I  do  not  think  Mr.  Cameron  could 
state  the  expenses,  so  settled,  in  his  trust  accounts  in  any  question  with  Mrs.  Reid  her- 
self, because  that  would  be  in  effect  to  take  back  pro  tanto  what  he  had  by  judicial 
settlement  paid  to  her ;  and,  therefore,  in  so  far  as  regards  Mrs.  Beid,  I  am  ready  to 
adhere  to  the  Lord  Ordinary's  interlocutor,  however  much  I  differ  from  some  of  the  ex- 
pressions contained  in  his  Lordship's  note. 

But  the  remaining  part  of  the  case  stands  on  a  very  different  footing ;  and  I  must 
own  that  I  do  not  see  that  either  the  other  special  legatees,  or  still  more  the  residuary 
l^atees,  shoidd  be  permitted  to  maintain  such  pleas.  What  was  it  that  enabled  Mrs. 
Reid  to  obtain  decree  to  any  effect?  Nothing  but  the  fact  that,  out  of  compassion  for 
the  situation  of  these  very  parties^  the  trustee  had  been  induced  to  make  advances  to  them 
which  the  circumstances  of  the  trust  did  not  authorise.  In  consequence  of  this,  Mrs. 
Reid  was  enabled  to  make  good  a  claim  to  a  rateable  payment  at  that  time,  to  which 
neither  she  nor  they  had  any  legal  right.  Can  these  parties  take  advantage  of  this 
state  of  things  to  deprive  Mr.  Cameron  of  credit  for  the  expense  which  he  bona  fide 
incurred  in  resisting  an  action  untenable  in  itself,  and  which  obtained  effect  only  because 
of  the  advances  alleged  to  have  been  improperly  made  to  themselves.  It  seems  to  me 
to  be  inverting  all  principles  of  equity  to  sanction  such  a  result. 

It  wiU  be  observed,  that  this  plea  is  maintained  not  only  for  the  other  special 
legatees,  different  from  Mrs.  Reid,  who  had  received  the  payments  with  which  she  at  last 
desired  equalization,  but  for  the  residuary  legatees,  the  natural  sons  of  the  deceased,  the 
payments  to  whom  constituted  the  gravamen  of  Mrs.  Reid's  complaint  against  Mr. 
Cameron's  management.  If  no  such  advances  had  been  made,  and  if  the  payments  to 
the  other  special  legatees  had  not  exceeded  the  ratio  of  the  payments  to  Mrs.  Reid,  I 
must  think  that,  in  the  state  of  the  trust-funds,  the  defence  to  her  action  would  have 
been  insuperable,  imless  it  were  to  be  held  that  a  gratuitous  trustee  is  bound  by  law, 
upon  hypothetical  valuations  of  the  trust  property,  to  make  payment,  at  his  personal 
risk,  of  gratuitous  legacies  before  funds  have  been  realized  sufficient  for  the  payment  of 
the  tnister's  proper  debts.  And  if  so,  how  can  these  very  resi-  [46]  -dtuiry  legatees,  who 
are  indebted  to  Mr.  Cameron's  liberality  and  generous  devotion  of  his  own  responsibility 
on  their  account,  for  their  support  in  childhood,  and  tlie  education  by  which  they  have 
been  fitted  for  respectable  conditions  in  life,  be  permitted  to  refuse  him  credit  for  tlie 
expenses  thrown  on  him  only  in  respect  of  these  very  advances  ? 

This  is  the  view  of  the  case,  on  the  simplest  equity  of  it.  But  I  apprehend  that 
there  is  a  great  deal  more  in  it  ujx)n  the  correct  law  applicable  to  it.  Mr.  Cameron  was 
a  gratuitous  trustee,  who  had  a  right  to  act  upon  his  own  judgment,  with  such  advice  as 
he  might  obtain,  both  as  to  the  necessity  of  resisting  the  conclusions  of  Mrs.  Reid's 
action  in  the  first  instance,  and  as  to  the  prudence  of  compromising  it  at  last,  when  it 
was  reduced  to  the  limited  demand  of  equalization  as  matter  of  equity,  and  such  com- 
promise was  recommended  by  the  accountant.  And  if  he  acted  in  either  case  with  fair 
bona  fides,  under  the  guidance  of  a  most  respectable  agent,  is  it  for  these  residuary 
legatees,  on  whose  account  he  had  placed  himself  in  any  difficulty,  to  throw  on  him  the 
exi)en8es  which  he  incurred,  even  supposing  that  he  had  (in  res])ect  of  Mrs.  Reid)  com- 
mitted an  error  in  judgment  ?  The  payment  of  the  expenses  to  her  agent  was  indispens- 
able to  the  object  of  stopping  the  litigation.  But  if  it  is  to  be  held  that,  in  every  case 
where  a  trustee  is  advised,  «is  a  matter  of  prudence,  to  settle  by  compromise,  on  qualified 
terms,  a  litigation  likely  to  lead  to  much  greater  expense,  he  is  to  be  regarded  as  having 
acted  in  mala  fide  tow&rd  the  other  olyVcts  of  the  trust,  wliom  he  has  been  accused  of 
favouring,  And  to  have  all  the  expense  tlirowu  on  himself  personally,  it  will  not  be  easy 
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for  any  one  to  advise  a  man  so  situated  to  act  upon  snch  views  of  prudence,  however 
strongly  recommended  as  for  the  interest  or  safety  of  the  trust,  and  all  the  beneficiaries 
under  it. 

The  states  aimexed  to  the  case  for  tlie  respondents,  and  which  I  consider  as  only  a 
part  of  their  pleading,  appear  to  me,  as  far  as  I  can  judge  of  them,  to  be  accurately 
made  up  from  the  data  in  the  reports  of  the  two  accountants,  and  to  demonstrate  that 
there  never  was,  up  to  the  termination  of  Mrs.  Reid's  action,  any  existing  fimd  on 
which  a  legal  right  to  payment  of  any  grcUuitous  legacy  could  have  been  established. 
The  claimants  have  made  strong  assertions,  in  general  terms,  but  they  have  not  shown 
in  what  respects  they  are  not  in  exact  conformity  to  the  reports. 

On  the  whole,  I  think  that  the  expenses  in  dispute  cannot  be  stated  to  the  trustee's 
credit  in  the  question  with  Mrs.  Keid,  but  that  they  are  justly  to  be  so  stated  in 
accounting  with  all  the  other  parties. 

I  have  had  great  doubt  of  the  correctness  of  the  accountant's  report  in  restricting 
the  commission  paid  to  Mr.  Anderson,  the  factor,  as  being  "rather  more"  than  the 
accountant  would  have  allowed ;  leaving  out  of  view  that  the  discretion  was  expressly 
conunitted  to  the  trustee,  by  the  terms  of  the  trust-deed,  and  that  this  at  all  events 
was  a  bona  fide  act  of  administration.  I  am  not  inclined  to  pay  much  regard  to  the 
accoimtant's  disallowance  of  one-half  of  the  fee  paid  to  Mr.  Cleghorn,  the  whole  of  whose 
labours  I  am  inclined  to  regard  as  a  necessary,  or  at  any  rate  a  fair  part  of  the  adminis- 
tration of  the  trust.  However,  on  these  points  I  only  express  a  doubt — on  the  other 
I  have  a  very  decided  opinion. 

Lord  Cockbum. — On  the  minor  parts  of  the  case  I  agree  with  your  Lordships.  On 
the  material  point  of  the  case,  I  should  be  sorry  to  give  any  opinion  that  would  expose 
gratuitous  trustees.  A  reasonable  action  will  sometimes  have  an  unfortunate  issue. 
But  if  the  trustee  on  the  whole  acted  fairly,  I  think  he  is  not  to  be  found  liable.  I  do 
not  think  the  trustee  here  was  blameable  in  resisting  Mrs.  Reid's  demand.  It  appears 
he  had  no  free  fimds.  It  is  not  true  that  he  had  funds  with  which  he  paid  the  residuary 
legatees.  He  never  had  funds.  Accordingly  he  was  bound  to  resist,  and  he  did  so 
under  the  advice  of  counsel.  While  I  do  not  think  he  can  state  his  defence  against  Mrs. 
Beid  herself,  yet  I  think  he  must  be  protected  as  against  the  other  parties  interested  in 
the  trust. 

The  Court  pronounced  the  following  interlocutor  : 

"  Having  resumed  consideration  of  the  reclaiming  note  for  the  Reverend  R.  Cameron's 
trustees,  with  the  minutes  of  debate,  and  whole  proceedings, — Adhere  to  the  interlocutor, 
in  so  far  as  it  approves  generally  of  the  accountant's  report,  and  to  the  extent  stated  in 
the  first  paragraph  of  the  note  of  the  Lord  Ordinary :  Also  adhere  to  the  first  special 
finding  in  the  interlocutor  complained  of,  in  so  far  as  relates  to  the  right  to  state  against 
Mrs.  Reid  as  a  claimant  under  the  trust  any  part  of  the  expenses  of  Mrs.  Reid's  actions. 
But  alter  the  interlocutor  to  the  extent  of  holding  that  the  trustee  is  entitled  to  state 
these  expenses  in  the  trust-accounts  in  a  qiiestion  with  both  the  other  special  legatee?? 
and  the  residuary  legatees,  it  being  understood  that,  if  there  are  funds  to  pay  the  special 
legatees  in  full,  and  also  a  residue  to  the  residuary  legatees,  these  expenses  must  fall  to 
be  paid  out  of  the  residuary  funds  :  Find  Mrs.  Reid  entitled  to  her  proportion  of  the 
expenses  of  this  discussion  since  the  date  of  the  interlocutor  complained  of,  and  the 
trustee's  representatives  entitled  to  their  whole  expenses  of  the  same  discussion,  since 
the  date  of  the  said  interlocutor,  both  out  of  the  funds  of  the  trust-estate,  and  with 
power  to  decern  for  the  expenses,  when  taxed." 

[S.C.  7  D.  92.] 
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William  Badger,  Suspender. — Craufurd. 

Charles,  Lord  Blantyre,  Respondent. — O,  Ihindas, 

Process — Sheriff-Court  Act. — It  is  provided  by  the  SheriflP-Court  Act  of  Sederunt  11th 
July  1839,  that  "decrees  may  be  extracted  after  the  expiry  of  six  free  days  from  the 
day  when  the  interlocutor  is  pronounced  on  the  merits  (forty-eight  hours  having 
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also  expired  after  the  modification  of  ex{)en8e8  in  litigated  causes),  "  &c.  A  decree 
modifying  exi)enses  was  pronounced  on  the  11th,  and  extracted  on  the  13th  of  a 
month,  and  neither  the  hour  of  pronouncing  the  decree,  nor  of  extracting  it^  was  men- 
tioned in  the  decree  or  in  the  extract.  A  charge  having  heen  thereafter  given  on  the 
extract  of  this  decree,  it  was  hrought  under  suspension  on  the  alleged  presiunption 
that  the  decree  was  extracted  within  forty-eight  hours  after  it  was  pronounced,  hut  no 
proof  was  offered  hy  the  suspender  to  tliat  effect — Held,  that  the  onus  probandi  was 
incumbent  on  the  suspender,  and  that  the  presumption  was  omnia  rite  et  eolemniier 
(teia.  Opinion,  That  proof  that  less  than  forty-eight  hours  had  elapsed  between 
decree  and  extract  would  have  been  admissible. 

WiUiam  Badger,  vintner  and  horse-dealer  in  Haddington,  raised  an  action  before  the 
Sheriff-Court  of  Haddingtonshire  against  Lord  Blantyre.  The  Sheriff-substitute  pro- 
nounced an  interlocutor  assoilzieing  Lord  Blantyre  from  the  conclusions  of  the  action, 
and  finding  him  entitled  to  his  expenses.  Against  this  interlocutor  Badger  reclaimed, 
and,  on  the  Sheriff-substitute  adhering  to  his  interlocutor,  appealed  to  the  Sheriff-depute, 
who  dismissed  the  appeal  and  adhered  to  his  substitute's  interlocutor.  An  account  of 
expenses  was  thereupon  given  in  by  Lord  Blantyre  for  taxation,  and  the  report  by  the 
auditor  was  approved  of,  and  a  decemiture  therefor  pronoimced  on  11th  July  1844. 

By  section  113  of  the  Act  of  Sederunt,  regulating  the  forms  of  process  in  Sheriff- 
Courts,  in  terms  of  the  Act  1st  and  2d  Victoria,  cap.  119,  sect.  32,  it  is  declared 
"  Decrees  may  be  extracted  after  the  expiry  of  six  free  days  from  the  day  when  the 
interlocutor  is  pronounced  on  the  merits  (forty-eight  hours  having  also  expired  after  the 
modification  of  expenses  in  litigated  causes),''  except  in  certain  cases  therein  mentioned, 
and  of  which  the  present  case  is  not  one.  No  mention  was  made  either  in  the  record  of 
decrees  kept  in  the  Sheriff-Court,  or  in  the  extract-decree  given  out^  of  the  hour  at  which 
the  above-mentioned  interlocutor  modifying  expenses  was  pronounced.  But  it  was 
averred  by  Lord  Blantyre,  that  the  interlocutor  was  pronounced  and  signed  by  the 
Sheriff-substitute  during  Court  hours,  in  the  forenoon  of  the  day  on  which  it  was  dated, 
according  to  the  uniform  practice  in  the  Sheriff-Court  of  Haddington  in  all  ordinary 
cases, — that  the  extract  was  not  applied  for  and  obtained  till  8  o'clock  in  the  evening  of 
the  13th  July,  when  an  interval  of  more  than  fifty  hours  had  ela])sed  from  the  date  of 
signing  the  decree, — that  though  neither  the  interlocutor  nor  the  extract  bore  any 
marking  of  the  hours  of  their  respective  signatures,  yet,  in  consequence  of  the  invariable 
practice  already  mentioned  in  the  Sheriff-Court  of  Haddington,  the  clerk-extractor  knew 
that  he  was  warranted  in  granting  this  or  any  other  extract  at  any  time  after  Court 
hours,  on  the  second  day  following  the  date  of  the  interlocutor  modifying  expenses, 
because  he  was  then  sure  that  forty-eight  hours  at  least  must  have  elapsed. 

Upon  this  extract-decreet  of  absolvitor,  Lord  Blant3rre  charged  Badger,  on  26th  July 
1844,  to  make  payment  to  him  of  the  sum  of  L.9,  13s.  of  expenses  of  process,  and  12s. 
farther  as  the  expense  of  extract. 

A  note  of  suspension  of  this  charge  was  presented  by  Badger,  on  the  ground  that  the 
above  decree  had  been  prematurely  extracted,  and  that  he  had  thus  been  deprived  of  his 
right  to  advocate,  but  he  offered  no  proof  that  the  decree  had  in  fact  been  extracted 
within  forty-eight  hours  after  the  modification  of  expenses. 

Badger  pleaded — As  the  interlocutor  modifying  expenses  does  not  specify  the  hour 
at  which  it  was  pronounced,  nor  the  extract-decree  the  hour  at  which  it  was  extracted, 
there  are  no  termini  hdbiles  for  ascertaining  when  the  decree  was  pronounced,  and  when 
it  was  extracted  ;  but  as  it  was  extracted  on  the  second  day  after  it  was  pronounced,  the 
presumption  is,  that  it  was  extracted  within  forty-eight  hours  after  it  was  pronounced. 
On  the  most  liberal  concession,  if  decree  is  pronounced  at  12  o'clock  of  the  11th,  and  is 
extracted  on  the  13th  of  a  month,  it  cannot  be  presumed  to  have  been  extracted  later 
than  12  o'clock  of  the  11th  ;  but,  by  the  Act  of  Sederunt,  it  cannot  be  extracted  till  the 
49th  hour  after  it  has  been  pronounced,  t.e.,  not  till  forty-eight  hours  have  elapsed. 
Forty-eight  hours  must  be  held  to  mean  two  free  days,  unless  care  be  taken  to  have  the 
hour  at  which  the  decree  was  pronounced  inserted  in  the  interlocutor. 

Lord  ^]BiityT^  ple<»ded — As  sect.  113  of  the  Act  of  Sederunt  uses  a  different  phrase- 
ology in  speaking  of  the  [64]  time  which  must  expire  before  extract  after  the  modifica- 
tion of  expenses,  viz.,  hours,  from  that  employed  in  speaking  of  the  time  that  must  elapse 
before  extracting  the  decree  on  the  merits,  viz.,  days ;  and  as  it  is  not  required  by  the 
Act  of  Sederunt  that  there  should  be  inserted  in  the  decree  the  hour  at  which  it  is 
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That  the  action  was  incompetently  brought  in  the  Inferior  Conrt.  It  was  clear  law 
that,  to  constitute  a  debt  against  a  dissolved  company,  it  was  essential  to  call  the  whole 
partners  (Johnstone  v.  Duncan,  20th  Jan.  1824  ;  2  S.  and  D.,  625.  Geddies  v.  Hopkirk, 
2d  June  1827  ;  5  S.  and  D.,  747,  overmling  M^Tavish  v,  Saltoun,  3d  Feb.  1821. 
Dewar  v,  Munnoch,  23d  Feb.  1831  ;  9  S.  and  I).,  487,  and  F.C.  May  v,  Matthews, 
24th  Jan.  1833;  11  S.  and  D.,  305.  M*Eachren  v.  Ml^herson,  3d  July  1824;  3  S. 
and  D.,  211.  Blackwood,  M.  8237.  Reid  v.  Turner,  23d  June  1830;  8  S.  and  D., 
960.  Darling's  Process,  i.  116.  MacGlashan's  Process,  sect.  356),  and  such  being  the 
case,  and  one  of  the  partnere  being  domiciled  abroad,  the  proper  and  only  competent 
forum  was  by  action  in  the  Court  of  Session.  The  plea  was  still  open,  for,  thoi^  by 
the  minute  of  8th  December  1842  parties  had  agreed  to  hold  Galloway  cited  ashy 
letters  of  supplement,  all  objection  to  the  competency  of  the  step  was  reserved,  and  it 
had  been  solemnly  found  in  the  case  of  M*Eachren  v,  MTherson  (3d  July  1§24 ;  3  S. 
and  D.,  211),  in  a  precisely  similar  case,  that,  even  had  letters  of  supplement  been  used, 
such  procedure  was  incompetent. 

Answered — 

That,  from  the  terms  of  the  minute,  it  must  be  held  that  the  reclaimer  had  waived 
the  objection,  but,  besides,  as  he  had  only  advocated  as  to  expenses,  and  brought  under 
review  the  interlocutor  of  the  Sheriff  repelling  the  preliminary  defence,  and  sustaining 
his  jurisdiction,  it  was  too  late  to  enter  upon  it.  To  have  entitled  him  to  be  heard  on 
the  point,  his  advocation  should  have  been  in  general  terms. 

Replied — 

That  the  minute  was  too  clear  for  argument,  and  kept  the  objection  open  :  That  as 
all  the  interlocutors  were  in  the  reclaimer's  favour,  except  the  single  finding  as  to 
expenses,  he  could  only  advocate  against  such  finding ;  and  that,  as  the  respondents  had 
brought  up  the  whole  case  on  the  merits  by  their  counter  advocation,  the  whole  case 
was  in  Court,  and  he  was  entitled  to  be  heard  upon  any  point  in  the  cause.  This 
followed  from  the  case  of  Haldane's  Trustees  v.  Mutrie  and  Low,  23d  May  1844,  afdt, 
vol.  xvi.,  p.  471. 

The  Court  were  of  opinion  that  the  reclaimer  was  foreclosed  from  stating  the  o]>jec- 
tion,  in  respect  of  his  advocation  being  limited  as  to  expenses,  and  not  expre^ed 
generaUy. 

On  the  merits,  it  was  argued — 

That  the  letter  libelled  on  could  not  be  viewed  as  the  writ  of  Galloway  and  Ander- 
son, because,  ex  /oete,  and  till  the  contrary  was  proved,  it  was  the  writ  of  a  separate 
firm,  viz.,  Galloway  and  Company,  which,  it  was  admitted  had  carried  on  business  in  a 
different  street  from  Galloway  and  Anderson,  though  trading  in  the  same  line.  No 
doubt  Galloway  had  written  the  letter,  but  there  was  no  proof  that  it  was  written  in 
Ingram  Street,  though  dated  there.  Consequently,  the  presumption  was,  that  the  order 
was  not  in  the  ordinary  course  of  business  of  Galloway  and  Anderson ;  and  therefore, 
whether  intended  as  a  fraud  or  not,  the  act  could  not  bind  Galloway  and  Anderson ; 
and  the  same  would  follow  if  the  facts,  as  here,  showed  that  it  was  meant  as  a  separate 
transaction :  Bell's  Com.,  2,  615,  616.  Gow  on  Partnership,  p.  164.  That  Treacher 
did  not,  and  was  not  entitled  to  understand  the  order  to  be  for  Galloway  and  Anderson, 
was  best  evidenced  from  the  fact  of  the  letter  being  by  a  different  Company,  and  by  his 
own  significant  conduct  in  trans-  [59]  -mitting  the  second  and  most  important  furnishings, 
not  to  Galloway  and  Anderson,  in  Ingram  Street,  but  to  Galloway  and  Company  in 
Buchanan  Street.  That  was  an  important  fact,  and  showed  that  he  himself  took  Gallo- 
way as  acting,  not  on  the  credit  of  the  old  firm,  but  on  that  of  the  new  concern,  and  so 
liberated  Galloway  and  Anderson.  Supposing  a  bill  had  been  granted  by  Galloway  and 
Comj)any,  could  Treacher  have  charged  Galloway  and  Anderson?  Such  would  be 
impossible.  It  might  be  competent  to  charge  Anderson  as  a  partner  of  Galloway  and 
Company,  on  the  ground  that  Treacher  had  been  induced  to  believe  that  the  companies 
were  the  same,  but  until  he  proved  that,  the  charge,  on  a  suspension,  which  must  have 
been  passed,  could  not  have  been  sustained.  The  same  argument  would  hold  good  if 
Galloway  and  Company  had  granted  a  guarantee  in  the  same  terms.  (See  the  case  of 
I^wie  t?.  Watson,  M*Kmght  and  Company,  11th  June  1830;  2  B.  and  M.,  p.  1061.) 
Consequently,  it  was  plain,  that  until  something  else  was  done,  the  letter  could  not  be 
taken  as  the  writ  of  Galloway  and  Anderson,  viz.,  to  prove  that  one  company  was  the 
same  as  the  other,  or  that  he  bad  been  deceived ;  but  th^t  ww  not  the  case  made  in  tho 
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summons.  Therefore  the  letter  fonned  no  answer  under  the  statute.  But,  supposing 
it  were  held  to  be  the  writ,  it  was  not  within  the  three  years,  and  could  not  elide  pre- 
scription:  Cheap  and  other  cases,  cited  in  M.  11,111,  11,115  and  11,116;  and  there 
were  no  statements  subsequent  to  the  triennial  period  which  admitted  the  debt  and 
resting-owing.  The  Lord  Ordinary  had  dealt  with  the  statements  on  the  record  as 
admissions  of  the  debt,  and  he  stated  that  i)ayment  was  not  averred.  But  that  was  an 
erroneous  and  incompetent  way  of  dealing  with  the  case,  for  those  statements,  though 
setting  forth  the  w^y  and  manner  in  which  the  reclaimer  had  traced  the  goods  into  the 
possession  of  Galloway  and  Company,  were  made  up  from  information  he  had  been 
able  to  discover  subsequent  to  the  raising  of  the  action  (see  stat.  6,  in  defences  in 
answer  to  pursuer)  ;  and  it  was  incompetent  to  take  these  as  deliberate  admissions 
affecting  his  own  liability,  (1.)  l)ecause  made  from  information  derived  subsequent  to  the 
action  ;  and,  (2.)  because,  as  by  tlie  Act  of  Sederunt,  and  Judicature  Act,  he  was  bound 
to  set  forth  all  his  grounds  of  defence ;  his  doing  so  under  such  compulsitor  could  not 
affect  the  question,  and  therefore  they  could  not  be  taken  in  any  sense  as  an  answer  under 
the  statute,  or  answer  the  description  of  the  statutory  writ  eliding  the  Act.  (Alcock  v, 
Eftsson  20th  December  1842,  supra,  vol.  xv.,  p.  147,  and  5  D.  B.  and  M.,  p.  336.) 
The  Lord  Ordinary  was  further  wrong  in  holding  that  the  reclaimer  ought  to  have  averred 
even  payment.  That  was  just  another  illustration  of  the  injury  arising  from  forgetting 
the  statute,  which  did  not  require  it.  It  was  for  the  pursuer  to  prove,  by  writ  or  oath, 
the  constitution  and  subsistence  of  the  debt ;  not  for  the  alleged  debtor,  after  the  lapse 
of  the  three  years,  to  aver,  far  less  to  prove,  the  contrary.  (See  the  above  case  of  Alcock.) 
But,  besides,  if  the  story  of  the  reclaimer  were  taken  as  a  whole,  he  could  not  possibly 
plead  payment.  Such  could  not  consist  with  his  story  ;  but  still  it  could  only  be  dealt 
with  as  a  whole.  Fortunately,  however,  resting-owing  was  expressly  denied  in  the  7th 
statement  in  the  defences,  in  the  6th  plea  in  law,  and  in  the  argument.  As  to  the 
sejmrate  matter  about  the  invoice,  on  which  so  much  stress  had  been  laid,  nothing  could 
rest  on  it>  as  it  was  delivered  to  Anderson  after  the  dissolution  and  insolvency  of  the 
firm,  and  long  after  the  period  it  was  possible  for  Anderson,  by  any  reply,  to  put  a 
remedy  within  the  power  of  Treacher  as  against  Galloway  and  Company.  In  point  of 
fact,  he  answered  it  within  three  weeks  of  receiving  it,  by  denying  that  he  had  ever 
received  the  goods ;  and  the  insolvency  of  the  firm,  and  the  confusion  arising  from  that, 
and  the  state  in  which  Galloway  left  the  firm's  affairs,  formed  a  siifiicient  excuse  for  not 
having  answered  it  sooner  than  was  done. 
At  advising, 

Lord  Jusiice-Oeneral. — I  have  heard  nothing  to  induce  me  to  propose  any  alteration 
on  the  interlocutor  of  the  Lortl  Ordinary. 

Lord  Fidlerton, — I  think  this  question  attc^nded  with  great  difficulty.  It  is  true  that 
the  probation  provided  by  the  Act  1579,  to  elide  the  triennial  prescription  which  it 
introduces,  has  been  construed  with  great  latitude.  The  case  for  Treacher  has  been  put 
upon  the  sole  ground  maintainable  under  the  Act,  viz.,  that  it  can  be  proved  that  the 
docimient  upon  which  he  rests  his  case  is  the  document  of  the  defenders,  in  the  way  that 
any  other  signature  could  be  proved  which  is  denied.  But  in  that  and  all  siich  cases  the 
signature  is  prima  facie  the  signature  of  the  party,  and  the  bunlen  of  disproving  it  lies 
on  him  whose  it  is  «b  foMe.  In  this  case,  the  letter  foimded  on  is  totally  different.,  and 
it  has  to  be  shown,  in  order  to  support  it,  that  it  is  the  writ  of  Galloway  and  Anderson, 
while  prima  facie  it  does  not  appear  to  be  so.  It  does  not  appear  to  me,  if  you  shift 
the  proof  here,  which  I  think  you  must,  that  Treacher  has  proved  that  it  is  the  writ  of 
Galloway  and  Anderson.  It  is  just  a  question  whether  this  is  the  kind  of  proof  which 
the  statute  requires.  I  doubt  it  much,  though  I  confess  there  is  difficulty  in  rejecting 
the  argument  for  Treacher,  after  the  very  loose  way  in  which  cases  have  been  decided  in 
reference  to  the  statute. 

Lord  Mackenzie, — I  agree  with  the  Lord  Justice-General.  The  answer  to  the 
difficulty  of  Lord  Fullerton  is,  that,  tota  re  perspecta,  the  letter  appears  the  letter  of  the 
company  of  Galloway  and  Anderson.  It  was,  in  my  opinion,  so  intended  by  the  writer, 
who  had  power  to  bind  the  company,  and  accordingly  is,  in  substance  and  effect,  the 
letter  of  his  firm.  If  it  were  provided  by  the  statute  that  the  subscription  of  a  company 
to  such  a  writ  must  be  correct  and  distinct,  then  the  argument  founded  on  it  on  the  other 
side  would  be  conclusive.  But  there  is  no  such  provision.  All  that  is  necessary  is  that 
it  shall,  in  the  circumstances,  be  considered  to  be  the  writ  of  the  party.     In  point  of 
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fact,  no  document  could  stand  without  the  support  of  parole  testimony,  as  to  the  authen- 
ticity, custody,  or  delivery,  &c.,  and  if  such  be  disputed,  you  must  resort  to  some  sort  of 
evidence  to  support  it.     Here  I  am  satisfied  that  this  was  intended  to  bind  the  companj. 
Lord  Jeffrey  concurred. 

The  Court  accordingly  adhered,  with  additional  expenses. 


No.  15.  XVII.  Jurist  72.     21  Nov.  1844.     1st  Div. 

Alexander  Twkkdik,  VeiiiioweT.—  OhrisHson. 
ArcounU — Factt»r  Loco  Tutoris — Exoneration — Pioress, 

Mr.  N.  Tweedie,  who  had  been  appointed  factor  loco  tutoris  to  James  McLean,  died 
in  the  beginning  of  1843,  and  Mr.  Robert  Hill  was  appointed  his  successor  in  that 
office.  A  petition  was  presented  by  Mr.  A.  Tweedie,  as  executor  of  the  deceased  factor, 
praying  for  the  exoneration  of  the  deceased,  and  for  delivery  of  the  bond  of  caution  to 
his  cautioners.  The  petition  was  remitted  to  the  Lord  Robertson,  Ordinary,  in  common 
form.  His  Lordship  remitted  to  Mr.  Alexander  Robertson,  accountant,  to  examine  the 
accounts  of  the  late  factor,  and  report.  It  then  appeared  that  Mr.  Hill,  who  had  by 
this  time  found  caution,  and  entered  upon  the  duties  of  his  office,  had,  in  his  capacity 
as  factor,  examined  Tweedie's  accounts,  and  appended  a  docquet  to  them  in  the 
f oUowing  terms : 

"  13/^  December  1843. — ^The  preceding  state  and  accounts  having  been  carefully 
examined  and  compared  with  the  vouchers,  were  found  correct.  The  vouchers,  with 
the  bank-receipt,  have  been  delivered  to  the  new  factor,  and  the  balance  of  L.96,  2s.  6^ 
has  been  paid  by  him  to  Mr.  Tweedie's  executor,  agreeably  to  a  separate  stamp-receipt : 
Farther,  the  present  factor  undertakes  to  relieve  Mr.  Tweedie  and  his  cautioners  of  their 
obligations  in  loosing  of  Sharp's  arrestments,  and  to  pay  the  necessary  expense  of 
getting  the  former  factor  exonered."  (Signed)  "  Rob.  HrLL^  factor" 

Mr.  Hill  had  also  put  in  a  minute  into  this  process  to  the  same  effect  Li  these 
circumstances,  the  accountant  made  an  interim  report  to  the  Lord  Ordinary,  stating  the 
above  facts,  in  order  that  his  Lordship  might  determine  whether  it  was  still  necessary 
for  him  to  report  on  the  correctness  of  the  accounts.  Lord  Robertson  thereupon  re- 
ported the  case  to  obtain  the  direction  of  the  Court.  The  Court  held  that  the  report  of 
an  accountant  was  proper  and  necessary. 


No.  18.  XVIT.  Jurist  74.     23  Nov.  1844.     1st  Div. 

James  Shkphkru,  W.^.,  Petition<T. — 0.  D.  Fonlycr, 

t'actw  Loco  Tutoris — Poirers,  Special — Leofie, — ^Authority  granted  to  a  factor  loco  tutom 
(whose  factory  fell  to  expire  in  a  year  from  the  date  of  the  application)  to  let  two 
farms,  forming  part  of  the  entailed  estate  of  his  pupil,  on  nineteen  years'  leases,  on  a 
statement  that  they  could  not  be  let  at  adequate  rents  for  a  shorter  period,  and  an 
opinion  of  land  valuators  to  that  effect. 

A  petition  was  presented  by  Mr.  James  Shepherd,  W.S.,  stating  that  he  had  been 
appointed  factor  loco  tutoris  to  John  Ramsay,  Esq.  of  Barra,  on  26th  November  1833, 
since  which  date  he  had  administered  the  estate  of  his  ward ;  that  the  estates  of  Barra 
and  Straloch,  in  Aberdeenshire,  belonging  to  the  pupil,  were  strictly  entailed,  but  tlie 
conditions  in  reference  to  letting  the  lands  were  in  these  terms : 

"  Nor  to  set  tacks  for  any  longer  period  than  a  lifetime  or  32  years,  and  not  under 
the  then  current  rent,  and  nowise  for  or  in  consideration  of  any  fine  or  graasum." 

That  the  pupil  was  born  on  3d  December  1831,  and  that  as  the  petitioner's  factory 
would  expire  on  3d  December  1845,  he  could  not,  without  the  authority  of  tlie  Court, 
grant  leases  to  endure  beyond  Whitsimday  1847  ;  that  the  farm  of  Redhouse  of  Barra, 
on  the  estate  of  Barra,  was  let  by  the  last  proprietor  to  the  present  tenant  for  21  years 
from  Whitsunday  1824,  at  an  annual  money  rent  of  L.70  for  the  first  nine  years,  and 
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L.90  during  the  remainder  of  the  lease;  that  the  lease  consequently  expii*ed  at 
Whitsunday  firsts  1845 ;  that  the  farm  of  North  Mains  of  Barra  was  let  hy  the 
petitioner  on  a  lease  of  nine  years  from  Martinmas  1838,  at  the  yearly  money  rent  of 
L.140  j  that  the  tenants  had  lately  fallen  into  arrear  of  rent,  and  declared  their  inabUity, 
from  want  of  capital,  to  continue  the  possession;  that  they  had,  however,  agreed  to 
renounce  the  lease  at  Martinmas  1844,  and  that  the  petitioner  having  been  satisfied  that 
they  could  not  continue  to  pay  the  rent  and  improve  the  farm,  had  consented  to  accept 
the  renunciation,  on  condition  that  a  good  tenant  should  be  found  who  would  give  at 
least  the  same  rent ;  that  the  petitioner  had  since  received  o£fers  for  this  farm  from 
three  respectable  parties,  at  an  increased  rent^  provided  a  nineteen  years'  lease 
were  given. 

To  this  petition  was  appended  an  opinion  by  Messrs.  Walker  and  Smith,  land- 
valuators  in  Aberdeen,  to  the  effect  that  neither  of  the  two  farms  above  mentioned  could 
be  let  at  adequate  rents  for  a  shorter  period  than  nineteen  years. 

The  prayer  of  the  petition  was  for  wammt  to  the  petitioner,  as  factor  loco  ttdoris 
foresaid, 

"to  let  the  foresaid  farm  of  Redhouse  of  Barra  on  a  lease  of  nineteen  years,  from 
Whitsunday  1845,  and  the  foresaid  farm  of  North  Mains  of  Barra  for  a  like  period  of 
nineteen  years,  from  Martinmas  1844;  the  said  leases  not  being  inconsistent  with  the 
terms  of  the  entail.'' 

The  Court,  in  the  circumstances  of  the  case,  granted  the  prayer  of  the  petition. 


No.  24.  XVn.  Jurist  83.     30  Nov.  1844.     1st  Div.— Lord  Robertson. 

Henry  Tklfkr,  Suspender. — Thomas  Mackenzie, 

BiLRBOW  and  Cooper  and  Mandatory,  Respondents. — Hamilton,  Pyper. 

Bill  of  Exchange — Diligence — Process — Reduction — Suspension, — ^A  promissory-note,  in 
which  the  acceptor  was  not  designed,  and  no  place  of  payment  was  specified,  was 
protested  for  non-payment^  and  the  instrument  of  protest  bore  that  it  had  been 
protested  at  A,  the  dwelling-place  of  the  acceptor.  A  suspension  of  a  charge  of 
payment  was  brought  by  the  acceptor,  who  alleged,  inter  alia,  that  his  dwelling- 
place  was  at  B,  and  not  at  A — Held,  that  this  could  not  be  competently  pleaded  ope 
exceptioniSy  but  must  be  enforced  in  a  reduction  of  the  instrument  of  protest,  which 
might  be  repeated  in  the  suspension. 

Henry  Telfer,  farmer  or  farm-servant,  granted  a  promissory-note,  dated  Mansfield, 
26th  September  1842,  to  Mr.  F.  M.  Kayser,  merchant  in  Greenock,  for  L.125,  lis.  9d., 
payable  twelve  months  after  date.  This  promissory-note  Mr.  Cayser  indorsed  to  Messrs. 
Barrow  and  Cooper,  merchants  in  Liverpool.  It  fell  due  and  was  protested  at  their 
instance  for  non-payment  on  28th  September  1843.  In  this  promissory-note,  Telfer 
was  not  designed,  and  no  place  of  payment  was  specified.  The  protest  bore  that  the 
prondssory-note 

"was,  at  the  residence  of  Henry  Telfer,  farmer  at  Auchintibert,  the  granter  thereof 
duly  presented  and  protested  by  me,  notary-public  subscribing,  because,  after  due 
inquiry,  I  could  not  find  the  said  Henry  Telfer  personally." 

The  protest  was  registered  and  extracted,  and,  in  virtue  of  the  warrant  subjoined  to 
the  extract^  Telfer  received  a  charge  of  payment  on  10th  October,  and  was  incarcerated 
on  25th  December  1843. 

Thereafter  Telfer  presented  a  note  of  suspension  and  liberation,  proceeding,  inter  alia, 
upon  the  statement  that,  though  he  had  been  a  farm-servant  to  his  father,  Colin  Telfer, 
farmer  at  Auchintibert,  he  had  left  his  service  at  Martinmas  1842,  and  had  ceased  to 
reside  at  Auchintibert  after  AVTiitsunday  1843,  at  which  date  he  had  become  manager  of 
the  farm  of  Skerrols,  in  the  island  of  Islay,  where  he  had  since  constantly  resided,  except 
when  he  had  to  go  elsewhere  on  business,  and  that  Skerrols  was  consequently  his 
domicile.  In  answer,  Messrs.  Barrow  and  Cooper  averred,  that  the  promissory-note  had 
been  duly  protested  at  Telfer's  dwelling-place.  A  record  having  been  made  up  and 
S.R.R.  J.  30 
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closed,  Teller,  ifUer  cdia,  pleeuied — 1.  The  diligence  under  which  the  complamer  has  been 
incarcerated  is  irregular,  and  the  coniplainer  is  entitled  to  liberation,  in  respect  the 
promissory-note  was  not  duly  protested,  either  in  the  personal  presence  of  the  complainer 
or  at  his  place  of  residence.  2.  A  reduction  of  the  instrument  of  protest  is  not  necesnrj) 
because  that  instrument  only  proves  that  the  service  has  been  made  at  the  place  alleged, 
and  does  not  prove  that  to  have  been  the  dwelling-place  of  the  complainer. 

Barrow  and  Cooper,  inter  cUiOy  pleaded- — The  note  was  legally  and  effectually  pro- 
tested, and  the  instrument  of  protest  standing  unreduced  is  conclusive  of  its  regularity. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"  28/^  June  1844. — The  Lord  Ordinary  having  heard  parties'  procurators,  and  con- 
sidered the  closed  record,  finds  that  the  acceptance  by  Henry  Telfer  charged  on,  in  which 
the  said  Henry  Telfer  is  not  designed,  is  dated  at  Mansfield,  the  25th  of  September  1842, 
and  is  payable  twelve  months  after  date,  but  the  same  bears  no  place  of  payment :  Finds 
that  the  said  acceptance  appears  from  the  instrument  of  protest  to  have  been  protested 
on  the  28tli  of  September  1843,  at  Auchintibert,  which  is  described  as  the  residence  of 
the  complainer,  Henry  Telfer,  farmer  at  Auchintibert :  Finds  the  said  instrument  of 
proUist  is  not  impugned  on  the  ground  that  the  acceptance  was  not  truly  protested  at 
Auchintibert ;  but  finds  it  alleged  that,  at  the  date  of  the  protest,  the  comjjlainer  was 
not  domiciled  or  resident  at  that  place,  but  was  domiciled  in  the  island  of  Islay :  Finds 
that  this  allegation  is  denied  on  the  part  of  the  charger,  who  states  that  the  complainer's 
domicile  was  at  Auchintibert  aforesaid,  and  finds  it  competent  in  this  suspension,  without 
a  reduction  of  the  instrument  of  protest,  to  inquire  into  the  actual  domicile  of  the  com- 
plainer at  the  date  of  the  said  protest,  and  remits  to  the  issue  clerks  to  prepare  an  issue 
for  the  trial  of  that  question." 

Messrs.  Barrow  and  Cooper  having  reclaimed.     At  advising, 

Lord  Juetice-General, — ^After  having  taken  time  to  consider  this  notarial  proceeding, 
I  must  say  I  cannot  make  up  my  mind  to  alter  those  early  decisions  which  direct  the 
necessity  of  a  reduction.  It  was  a  narrow  ground  on  which  the  distinction  was  drawn, 
between  a  mistake  on  this  point  and  one  as  to  the  identity  of  the  person.  It  is  asserted 
in  the  notarial  protest  that  this  person  lived  at  Auchintibert,  where  the  acceptance  was 
protested.  I  don't  see  any  material  distinction  between  a  challenge  of  that  alleged  fact 
and  the  assertion  that  there  was  an  error  in  the  personal  service.  Well,  suppose  this 
case  one  of  personal  service,  and  that  the  person  on  whom  service  is  stated  in  the 
instrument  to  have  been  made,  says,  "I  was  not  at  the  place  of  service,  but  was  a 
hundred  miles  off,  so  that  it  could  not  have  been  served  upon  me."  In  such  a  case  it 
would  still  be  necessary  to  reduce  the  instrument,  and  till  it  be  proved  to  be  wrong  by 
reduction,  it  must  be  held  to  be  right.  I  think,  then,  that  a  reduction  must  be 
repeated  in  this  case,  but  I  don't  mean  by  that  that  the  parties  should  incur  the  ezi)ense 
of  making  up  a  separate  record, — so  that  there  is  no  hardship  in  the  case. 

Lord  Mackenzie. — I  concur.  There  may  be  a  distinction  between  personal  service 
and  cases  like  the  present ;  but  I  see  no  reason  to  introduce  such  a  distinction  as  to 
obviate  the  necessity  of  a  reduction,  which  is  essential,  according  to  all  the  decisions, 
provided  the  record  be  good  ex  facie.  It  is  not  easy  to  see  the  grounds  on  which  the 
necessity  of  a  reduction  is  founded.  There  is  one  which  has  been  given  by  some 
lawyers,  which  is  this,  that  where  a  defence  pleaded  ope  exceptionis  is  sustained,  the 
decision  only  goes  to  affect  the  instrument  to  that  particular  effect,  whereas  a  reduction 
sets  aside  the  whole  instrument.  But  the  principle,  after  all,  is  very  obscure.  However, 
as  we  now  allow  reductions  to  be  repeated,  the  hardship  of  insisting  upon  their  being 
repeated,  for  the  sake  of  form,  in  cases  like  the  present,  is  very  small. 

Lord  Fullerton. — I  concur.  I  agree  with  your  Lordships  that  this  is  a  mere  question 
of  form,  and  I  confess  I  can  see  no  distinction  between  the  effects  of  a  defence  ope 
exceptionis  and  a  reduction  in  this  case.  But  a  summons  of  reduction  may  be  repeated 
here,  and  I  am  not  for  departing  from  the  form  of  reduction,  although  perhaps  it  is 
difficult  to  see  the  reasons  upon  which  the  necessity  for  reduction  rests.  The  rule  of  our 
law  seems  to  be,  that  such  documents  as  the  present  are  presumed  to  be  good  until  they 
be  taken  out  of  the  way  by  another  process,  viz.,  reduction.  It  is  not  easy  to  make  a 
distinction  between  the  recent  authorities  and  the  present  case ;  and  some  [84]  of  the 
older  cases  quoted  seem  to  apply  in  terminis.  In  every  necessary  point  in  a  messenger's 
execution  or  a  notary's  official  declaration,  we  must  take  his  statement  to  be  true :  And 
the  statement  impugned  in  this  case  is  in  no  different  position  from  any  other  facts  which 
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the  notary  must  state.  He  must  be  presumed  to  be  accurate ;  and  therefoi-e  we  must 
presume  Auchintibert  to  be  the  residence  of  Telfer,  until  this  instrument  of  protest  be 
reduced. 

Lord  Jeffrey. — ^I  have  great  doubts  as  to  this  case ;  but  I  must  say  I  am  disinclined 
to  concur  in  the  view  of  your  Lordships.  A  main  distinction  is,  I  think,  to  be  taken 
between  those  parts  of  a  messenger's  or  notary-public's  instrument — which  narrate  the 
acts  or  the  official  knowledge  of  the  messenger  or  notary ;  in  fact,  those  things  which 
form  the  substance  of  his  official  report — and  all  the  other  matters  that  the  instrument 
contains.  All  those  which  are  within  the  substance  of  this  official  report  must  be  held 
pro  verikUe  until  reduction  of  the  instrument,  while  all  the  other  matters  in  it  are  in  a 
different  sitiiation,  and  may  be  impugned  without  formal  reduction  of  the  instrument. 
As  to  a  mistake  as  to  the  identity  of  the  person  cm  whom  service  is  made,  that  is  different 
from  the  alleged  mistake  here,  for,  as  to  the  identity  of  the  person,  the  messenger  or 
notary  is  boimd  to  inform  himself,  and  it  thus  falls  within  his  official  knowledge.  He 
ascertains  it  from  the  person  himself,  and  he  would  lie  inexcusable  if  he  proceeded 
merely  on  the  information  of  third  parties  as  to  that  fact,  unless  some  trick  were  played 
by  which  one  person  was  passed  off  as  another.  To  prove  alleged  error  as  to  that  matter 
a  reduction  would  be  necessary.  But,  then,  as  to  the  dwelling-house  of  the  party,  the 
messenger  or  notary  has  his  information  from  his  employer.  The  employer  says  to  him, 
"  serve  that  at  Auchintibert,"  and  the  certificate  goes  only  to  this,  "  I  served  at  Auchin- 
tibert^" and  nothing  more ;  probably  no  one  was  found  there  who  could  tell  the  messenger 
whether  it  was  really  the  dwelling-place  of  the  party ;  and  as  that  sort  of  matter  on 
which  the  messenger  was  employed  required  dispatch,  he  could  not  go  about  the 
country  to  ascertain  the  fact,  nor  would  he  be  bound  to  inquire  as  to  it.  I  only  read  his 
statement  as  amounting  to  this, — "  I  could  not  find  the  man,  and  I  left  this  at  a  house  at 
Auchintibert^  which  I  was  informed  was  his  dwelling-house."  I  therefore  hesitate  in 
concurring  with  your  Lordships,  although  one  or  two  of  the  old  cases  quoted  go  strongly 
to  show  that  it  was  the  view  entertained  in  the  Court  when  they  were  pronounced. 
But  I  hold,  generally,  that  it  is  only  where  the  messenger  or  notary  states  in  his  official 
certificate  what  is  his  own  act,  or  what  he  is  bound  to  have  officially  within  his  know- 
ledge, that  his  statements  are  to  be  held  pro  veritcUey  and  to  be  only  capable  of  being 
impugned  in  a  reduction. 

The  Court  accordingly  found  that  a  reduction  must  be  repeated  in  this  suspension, 
and  reserved  the  question  as  to  the  expenses  of  this  discussion. 

AtUhoriites  for  Swspender. — Ersk.  iv.  2,  2.     Gordon  v.  Campbell,  Foimt.  1702. 

Authorities  for  Chargers, — Earl  of  Winton  v. ;  M.  2713.     Earl  of  Galloway 

V.  Gordon,  M.  27U.  Ramsay  v,  Pettigrew,  13th  Dec.  1828;  7  Shaw,  193.  Elder  t\ 
Smith,  27th  May  1829;  7  Shaw,  656.  M'Queen  v.  Clyne's  Trustees,  20th  May  1834  ; 
12  Shaw,  610. 

[S.C.  7  I).  170.] 


No.  28.  XVII.  Jurist  86.     7  Dec.  1844.     1st  Div.— Lord  Robertson. 

William  Archer,  Advocator. — Moir. 

William  Stewart,  Respondent. — Patton, 

Statute  6  Geo,  IV,  c,  120,  sect,  ^O—Ade  of  Sederunt  \2th  Novetnber  1825,  {Burgh 
Court  Act),  cap.  18,  sect.  3;  (Outer-House  and  BUl-Cliamher  Act)  sect,  71;  11^^ 
Juty  1828,  sect,  5  ;  10^/t  July  1839,  sect,  126 — Adoocation — Process, — ^An  advocation 
under  the  40th  section  of  the  6th  Geo.  TV",  c.  120,  and  relative  Act  of  Sederunt, 
held  incompetent,  where  the  party  bringing  the  advocation  had  allowed  an  inter- 
locutor ordering  a  proof  to  become  final,  and  no  proof  having  proceeded,  had  moved 
for  a  renewal  of  the  order  for  proving,  and,  within  fifteen  days  after  the  interlocutor 
renewing  the  proof  was  pronounced,  had  presented  a  note  of  advocation  of  both 
interlocutors. 

An  action  was  brought  in  the  Sheriff-Court  of  Perthshire  at  the  instance  of  WUliam 
Archer,  ship-master,  residing  at  Broughty  Ferry,  against  William  Stewart,  ship-owner  in 
Perth,  the  claim  in  which  exceeded  L.40  sterling.     The  record  having  been  closed, 
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an  interlocutor  was  pronounced  by  the  Sheriff-substitute,  on  2 2d  December  1843,  inier 
alia,  allowing  a  conjunct  proof.  Against  this  interlocutor  a  reclaiming  petition  was 
[)resented,  but  the  interlocutor  reclaimed  against  was  adhered  to  by  an  interlocutor 
dated  6th  March  1844.  That  interlopi^^  yrjis-^  ^Upwed.  to  become  final.  No  proof  was 
led,  however,  but,  on  26th  April  1844,  jiir  interlocutor  was  pronounced,  "  renewing  the- 
term  for  proving  for  one  month,"  on  tl^motion  of  Archer,  the  pursuer.  Archer,  within 
fifteen  days  after  the  interlocutor  of  2^h  April  had  been  pronounced,  presented  a  note 
of  advocation  both  of  the  interlocut^ft  of  22d  December  1843,  and  of  that  of  26th 
April  1844,  proceeding  upon  the  Act  <^  Parliament  6  Geo.  IV.  c.  120,  sect.  40. 

A  note  of  plea  in  law  was  given  i^jfor  Stewart,  in  the  following  terms : 

"The  interlocutor  sought  to  be j-advocated  having  been  pronounced  on  the  22d 
December  1843,  while  the  note  of  -iid vocation  was  not  presented  until  the  6th  May 
1844,  the  advocation  is  mcompeteuty  and  falls  to  be  dismissed.  Act  6  Geo.  IV.  c.  120, 
sect.  40.     Sheriff-Court  Act  of  Sederunt." 

After  hearing  parties  on  the  preliminary  plea,  the  Lord  Ordinary  reported  the  case  on 
the  following  interlocutor  and  note,  embodying  a  statement  of  the  pleas  for  both  parties : 

"6<A  November  1844. — The  Lord  Ordinary  having  heard  parties*  procurators, 
appoints  the  note  of  advocation,  with  the  plea  in  law  subjoined,  to  be  printed  and  Wod 
along  with  the  sections  in  the  act  of  parliament  and  acts  of  sederunt  referreil  to,  in  onler 
that  the  same  may  be  reported  to  the  Lords  of  the  First  Division,  and  grants  warrant 
to  enrol. 

^^  Note. — This  is  an  advocation  from  a  judgment  of  the  Sheriff  of  Perth  allowing  a 
proof,  and  is  presented  on  the  authority  of  the  Act  6  Geo.  IV.  c.  120,  sect.  40.  That 
section  declares  it  competent  to  either  of  the  parties,  where  the  claim  is  in  amount 
above  L.40,  to  remove  the  process  into  this  Court  by  biU  of  advocation,  but  it  does  not 
fix  any  precise  time  for  presenting  such  bill  further  than  under  these  words,  *  as  soon 
'  as  an  order  or  interlocutor  allowing  a  proof  has  been  pronounced  in  the  Inferior  Courts.' 
The  act  of  sederunt  of  12th  November  1825,  relative  to  the  form  of  process  before  the 
Sheriff-Courts,  cap.  19,  sect.  3,  declares  it  incom])etent  to  either  party  to  proceed  with  a 
proof  allowed  by  the  Sheriff  until  after  the  expiry  of  fifteen  days,  when  the  proof  shall 
proceed,  unless  the  passing  of  a  bill  of  aiivocation  shall  have  been  intimated.  This 
provision  is  repeated,  in  precisely  the  same  terms,  in  the  act  of  sederunt  10th  July  1839, 
sect.  126,  substituting  merely  note  of  advocation  for  bill  of  advocation.  There  is  a 
similar  provision  in  the  act  of  sederunt  of  12th  November  1825  applicable  to  the  Burgh 
Courts,  cap.  18,  sect.  3  ;  and  by  the  act  of  sederunt  of  the  same  date  relative  to  the 
form  of  pn)ces8  in  the  Inner-House,  Outer-House,  and  Bill-Chamber,  it  was  enacted, 
luider  the  head  of  Outer-House  and  Bill-Chamber,  sect.   71,   *that  if  in  such  causes 

*  neither  party  shall  intimate  in  the  Inferior  Court  the  passing  of  a  bill  of  advocation 

*  within  fifteen  days  after  the  interlocutor  has  been  pronounced  in  the  ordinary  case,  and 

*  thirty  days  in  causes  before  the  Courts  of  Orkney  and  Shetland,  the  bill  and  passing 

*  thereof  shall  be  held  to  fall,  as  if  it  had  never  been  presented,  and  the  proof  may 

*  effectually  proceed  in  the  Inferior  Court.'  By  the  consolidating  act  of  sederunt,  of 
11th  July  1828,  this  last  act  of  sederunt,  applicable  to  the  Court  of  Session,  was 
repealed,  and,  by  sect.  5,  it  was  enacted,  *  that  if  neither  party  should  intimate  within 

*  fifteen  days  the  jmssing  of  a  bill  of  advocation,  the  proof  may  proceed,  unless  reason- 

*  able  evidence  shall  be  produced  to  the  inferior  Judge  that  a  bill  of  advocation  has 

*  been  presented,  or  the  Judge  be  satisfied  that  effectual  measures  have  been  taken  for 

*  presenting  it,  in  which  case  he  may  grant  a  prorogation.' 

"  In  the  present  case  the  Sheriff  allowed  a  proof  by  interlocu-  [87]  -tor,  dated  22d 
December  1843,  which,  on  the  ])ursuer'8  motion,  was  renewed  by  interlocutor  of  26th 
April  1844,  but  no  proof  was  taken.  The  note  of  advocation  was  presented  on  the  6th 
of  May  1844,  and  it  is  objected  to  as  incompetent,  in  resi)ect  of  the  period  which  had 
elapsed  from  the  date  when  the  proof  was  first  allowed.  In  support  of  this  olyection 
the  respondent  referred  to  the  section  of  the  statute  and  to  the  several  sections  of  the 
acts  of  sederunt  already  noticed,  and  which  the  Lord  Onlinary  has  thought  i>n>[>er  to 
subjoin  for  the  convenience  of  the  Court.  He  also  founded  on  the  case  of  Macfarlane 
r.  the  Duke  of  Montrose,  24th  November  1826,  Shaw  v.  ]>.  38,  in  which  the  First 
Division  of  the  Court  held,  under  the  act  of  seilerunt  12th  Novem]>er  1825,  that  a  bill 
of  advocation  was  incompetent,  as  not  having  been  presented  within  fifteen  days  fn>ni 
the  date  of  the  interlocutor  allowing  a  proof;  and  to  the  subsequent  case  of  Falconer  f. 
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Shiells,  10th  July  1827,  fthaw  v.  p.  919,  in  which  the  Second  Division,  entertaining 
doubts  of  the  judgment  in  the  case  of  Macfarlane,  ordered  cases  for  the  opinion  of  the 
whole  Court,  and  the  consulted  Judges  returned  an  unanimous  opinion  in  conformity 
with  that  judgment,  which  was  accordingly  affirmed.  He  also  noticed  the  case  of 
Gill  p.  M*Ila,  19th  May  1832,  Shaw  x.  p.  552.  These  cases  appear  definitely  to  have 
settled  the  construction  of  the  act  of  sederunt  1825;  and  had  the  present  question 
turned  upon  that  act  of  sederunt,  it  seems  hardly  possible  to  dispute  that  the  present 
note  of  advocation  would  have  been  incompetent. 

"  But  the  advocator  maintained  that  the  matter  falls  to  be  regulated  by  the  act  of 
sederunt  of  1828.  He  referred  to  the  case  of  Corey  v,  Anderson,  12th  July  1842,  as 
reported  in  the  Scottish  Jurist,  vol.  xiv.  p.  622,  in  which  the  Second  Division  of  the 
Court  held,  that  although  a  note  of  advocation  was  not  presented  in  the  Bill-Chamber 
until  after  the  expiry  of  fifteen  days,  it  was  still  competent,  because  the  provision  of 
the  act  of  sederunt  of  1828  was  not  so  imperative  as  that  of  1825.  There  was  no  doubt 
a  specialty  in  that  case,  in  so  far  as  a  previous  note  of  advocation  had  been  brought 
through  the  office  of  a  depute-^slerk,  and  not  through  the  Bill-Chamber,^which  was  found 
incompetent.  Still  it  had  been  presented  within  the  fifteen  days  of  the  date  of  the 
interlocutor  in  the  Inferior  Court  allowing  the  proof.  On  discovering  the  error  which 
he  had  inadvertently  committed,  the  advocator  presented  his  second  advocation  through 
the  Bill-Chamber,  and  it  was  passed.  Whether  this  specialty  would  be  conclusive  may 
be  doubted.  In  the  present  case  there  is  also  this  specialty.  The  proof  was  first 
allowed  by  interlocutor  of  22d  December  1843,  and  on  26th  April  1844,  no  proof 
having  been  taken  in  the  interim,  upon  the  pursuer's  motion,  it  was  of  new  allowed, 
and  as  the  note  of  advocation  was  presented  within  fifteen  days  of  the  interlocutor  of 
26th  April,  it  may  be  contended  that  in  this  way  the  note  is  competent.  But,  in  any 
^iew,  as  the  Court  in  the  case  of  Corey  seem  to  have  held  generally  that  the  provision 
of  the  act  of  sederunt  1828  was  not  so  stringent  as  that  of  1825,  it  is  necessary  that 
this  should  be  fixed.  The  point  does  not  appear  to  have  been  before  the  First  Division 
of  the  Court,  or  considered  in  any  other  case,  and  it  is  important,  with  the  view  of 
fixing  the  practice,  that  it  should  be  authoritatively  settled.  In  these  circumstances,  it 
appeared  to  the  Lord  Ordinary  that  the  proper  course  was  to  report  the  matter  to  the 
Court." 

At  advising, 

Lord  Jtutice-General. — In  the  case  of  Corey,  which  was  founded  on  by  the  ad- 
vocator, there  was  no  acquiescence,  and  though  a  blimder  was  committed,  yet,  by  a 
favourable  construction  of  the  conduct  of  the  party,  that  blunder  was  held  not  fatal  to 
his  right  to  advocate.  In  the  present  case,  however,  it  appeared  that  there  was 
acquiescence,  which  existed  for  such  a  time  that  the  party  ceased  to  be  within  the 
provisions  of  the  act  of  parliament  and  the  relative  act  of  sedenmt,  which  we  were  by 
it  empowered  to  make.  It  is  totally  out  of  the  question  to  ask  us  to  rip  up  the  decision 
in  the  ca.«*e  of  Macfarlane,  which  was  confirmed  by  a  solemn  decision,  unanimously 
arrived  at,  by  all  the  Judges  in  the  subsequent  case  of  Falconer  v,  Shiells. 

Lord  Markemie. — The  theory  for  the  advocator  just  comes  to  this,  that,  if  a  party 
has  not  actually  entered  upon  the  proof  ordered  in  the  Sheriif-Court,  he  may  advocate 
at  any  time.  But  it  is  clear  that,  by  the  terms  of  the  act  of  parliament  and  of  sederunt, 
this  advocation  is  incompetent. 

Lord  Jeffrey, — It  was  expressly  found  in  Macfarlane's  case  that  the  fifteen  days 
within  which  advocation  was  competent  were  to  be  reckoned  from  the  date  of  the 
interlocutor  allowing  the  proof.  I  think  that  the  whole  reason  of  the  thing  contem- 
plated in  the  act  of  parliament,  and  attempted  to  be  enforced  by  our  several  acts  of 
sederunt,  is,  that  there  should  be  no  acquiescence,  but  a  continued  course  of  resistance 
to  the  interlocutor  allowing  a  proof.  But  here  there  was  a  decree  binding  on  the 
parties  which  ordered  a  proof,  and  which  was  allowed  to  become  final.  The  application 
for  a  renewal  of  this  order  of  proof  was  in  fact  evidence  that  the  party  acquiesced.  I 
think  the  case  of  Corey  proceeds  upon  the  equitable  view  that  the  party  had  not 
acquiesced  in  the  interlocutor  of  the  Inferior  Court,  and  that  he  had  made  an  attempt, 
known  to  the  other  party,  which,  though  ineffectual,  yet  was  such  as  prevented  his 
being  foreclosed  from  his  right  to  advocate,  conferred  on  him  by  act  of  parliament.  In 
this  case  the  party  was  certiorated  that  a  proof  was  to  go  on  in  the  Inferior  Court,  and, 
as  he  acquiesced  for  several  months,  the  right  to  advocate  is  clearly  not  open  to  him. 
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The  act  of  sederunt  of  1839  reverts  to  the  terms  of  1825.     But  what  questions  mig^t 
arise  (supposing  that  the  act  of  1839  suhstantially  re-enacted  both  the  acts  of  1825  and 
that  of  1828),  and  about  which  there  may  perhaps  be  some  difficulty,  will  not  apply 
here,  for  this  party  is  not  within  the  provisions  of  the  act  of  sederunt  of  1828. 
Lord  Fullerton  concurred. 

The   Court   accordingly   found   the   advocation  incompetent,   and    the   respondent 
entitled  to  expenses. 


No.  29.     XVII.  Jurist  87.     7  Dec.  1844.     Ist  Div.— Lords  Fullerton,  Murray. 

Mrs.  Mary  Lynk  or  Walker  and  Mandatory,  Pursuers. — Maidmtni, 

John  Henry  Walker,  Esq.,  Defender. 

Husband  and  Wife — Divorce — Jurisdiction, — It  having  appeared  on  the  proof  in  an 
action  of  divorce,  that  an  Englishman  had  come  to  Scotland,  remained  eight  or  nine 
weeks,  and  committed  adultery  there,  for  the  purpose  of  inducing  his  wife,  an  English- 
woman, who  had  never  been  in  Scotland,  to  divorce  him — Held  that  this  did  not  infer 
collusion  on  the  part  of  the  wife,  and  that  the  Court  had  jurisdiction. 

This  was  an  action  of  divorce  on  the  ground  of  adultery,  at  the  instance  of  Mis. 
Walker  against  Mr.  John  Henry  Walker,  surgeon,  sometime  residing  in  No.  23  Charlotte 
Street,  Bloomsbury  Square,  London,  her  husband.  Mr.  Walker,  who  had  originally 
appeared  in  the  action,  and  made  up  a  record,  ultimately  withdrew  from  it,  and  allowed 
the  proof  to  proceed  in  absence.  On  the  proof  being  concluded,  and  the  counsel  for 
the  pursuer  heard,  the  Lord  Ordinary  reported  the  case  on  the  following  interlocutor  and 
note,  which  contain  all  the  important  facts : 

"  \(^th  July  1844. — The  Lord  Ordinary  appoints  the  pursuer  to  print  and  box  to  the 
Lords  of  the  First  Division  the  record  and  proof,  with  the  view  of  the  case  being 
reported. 

"  Note, — ^The  Lord  Ordinary,  after  repeatedly  considering  this  case,  feels  it  his  duty 
to  report  it  for  the  decision  of  the  Court.  The  circumstances  which  have  come  out  in 
evidence  leave  no  room  to  doubt,  what  has  often  been  suspected  in  other  cases,  that  the 
party  came  to  this  country  for  the  express  purpose  of  committing  adultery,  in  order  that 
he  might  be  divorced. 

"  The  action  was  raised  in  the  year  1833.  In  1834  the  Lord  Ordinary,  in  respect  it 
was  stated  that  the  pursuer  of  the  divorce,  who  was  resident  in  England,  was  in  bad 
health,  and  on  that  account  unable  to  come  to  Scotland,  so  as  to  appear  to  give  her  oath 
de  cx>lumnia,  granted  commission  to  the  Mayor  of  Liskeard,  whom  failing,  to  any  of  the 
Justices  of  Peace  for  the  county  of  Cornwall,  to  take  the  oath  de  columnia  of  the 
pursuer.  The  pursuer  made  oath  in  England  on  29th  April  1834,  and  witnesses  were 
examined  to  prove  the  adultery  on  3d  March  1837.  The  first  witness  examined  swears 
that  the  defender,  who  stated  that  he  had  come  down  to  get  a  degree  as  a  physician, 
occupied  two  spare  rooms  in  his  house  in  September  1833,  for  about  eight  or  nine  weeks, 
and  that  one  was  a  parlour  and  the  other  a  bed-  [88]  -room.  There  was  a  female  with 
him,  whom  he  at  first  understood  to  be  his  wife,  who  lived  with  him,  and  that  when 
Mr.  Walker  went  away,  *  he  admitted  to  the  deponent  that  the  said  female  was  not  his 

*  wife,  and  stated  that  he  had  come  dotrni  to  this  country  with  her  to  procure  a  divoreeJ 
The  witness  adds,  that  when  Mr.  Walker  left  the  deponent's  house,  the  female  went 
with  him,  and  they  went  together  for  London  in  November  1833.  Mr.  Tniefit,  another 
witness,  who  had  known  the  defender  and  his  wife  in  London,  and  who  saw  him  and 
the  lady  with  whom  he  lived  on  different  occasions,  says,  that  the  last  time  he  saw  him 
he  said,  *  Mr  Truefit,  my  wife's  friends  have  served  me  with  a  process  of  divorce,  and 

*  Miss  Head  has  heard  of  it,  and  will  not  stay  any  longer,  so  we  must  be  off.'  The 
same  witness  refers  to  the  defender  accidentally  passing  through  Edinburgh  on  some 
other  occasion.  The  evidence  seems  to  establish  very  clearly  that  the  defender  came  to 
Edinburgh,  and  brought  this  lady  with  him  for  the  express  purpose  of  committing 
adultery  with  her  here,  which  might  be  proved  in  the  action  of  divorce.  The  question 
comes  to  be,  whether  such  a  temporary  residence  affords  sufficient  grounds  for  pro- 
nouncing a  judgment  of  divorce  against  the  defender,  as  domiciled  in  Scotland,  in  which 
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there  is  no  evidence  that  he  ever  resided  for  more  than  eight  weeks  together,  and  that 
ten  years  ago.  The  pursuer,  on  the  other  hand,  who  claims  the  henefit  of  the  law  of 
Scotland  to  divorce  her  hushond,  which  she  could  not  do  hy  the  law  of  England,  does 
not  appear  to  have  been  in  Scotland  in  the  course  of  her  life,  and  was  not  able  to  come 
to  this  country  to  go  through  a  form  required  by  the  law  of  Scotland/' 

Maidment  accounted  for  the  delay  in  the  progress  of  the  action,  pointed  out  by  the 
Lord  Ordinary,  from  the  peculiar  circumstances  of  the  agent  whom  the  pursuer  had 
originally  employed,  and  from  her  own  long-continued  bad  health. 

At  advising, 

Lord  Judtee-Oeneral. — I  think  there  is  nothing  to  prevent  this  lady  from  getting 
her  decree  of  divorce ;  and  I  say  so  judging  from  my  experience  in  cases  similar  to  the 
present^  where  it  has  never  been  refused.  There  was  one  case  in  which  there  was  some 
evidence  of  collusion,  t.6.,  evidence  that  both  parties  conspired  to  obtain  a  divorce ;  and 
I  at  once  said  in  that  case  that  any  such  collusion  would  bar  divorce.  But  it  is  not 
coUusion  that  the  man  intentionally  offers  the  woman  an  opportunity  of  divorcing  him, 
unless  proof  of  her  connivance  be  given, — and  there  is  no  proof  of  such  a  suspicion 
against  this  pursuer.  However  impolitic  the  law  may  be  thought  to  be,  I,  as  a  Judge  of 
the  Court  of  Session,  feel  compelled  to  grant  this  divorce. 

Lord  Mackenzie, — I  concur.  It  was  once  a  question  whether  a  divorce  could  be 
granted  to  foreigners  on  a  jurisdiction  founded  on  a  mere  domicile,  such  as  would  be 
sufficient  to  sustain  ordinary  litigious  proceedings,  or  on  a  permanent  residence  only. 
But,  however  it  may  be  regretted,  the  law  is  now  indisputably  fixed  that  permanent 
residence  is  not  necessary.  That  a  man  commits  adtdtery,  as  the  defender  here  is  said 
to  have  done,  in  order  to  induce  his  wife  to  divorce  him,  is  surely  no  bar  to  her  right  of 
divorce,  nor  any  proof  of  fraud  or  collusion  on  her  part. 

Lord  FuUerton, — I  concur ;  but  I  cannot  give  effect  to  this  action  of  divorce  without 
great  difficulty  and  hesitation ;  for  the  case  is  different  from  that  of  a  Scotchwoman  in 
the  same  circumstances.  The  defender  here  having  come  to  Scotland  temporarily,  and 
committed  adultery,  his  wife,  who  has  a  remedy  in  the  law  of  England,  chooses  to  take 
advantage  of  her  husband's  residence  for  the  time,  and  brings  this  action  of  divorce. 
On  the  wife's  own  domicile,  however,  I  think  we  cannot  rest  anything  in  this  case.  But 
it  is  an  unfortunate  position  of  matters  that  the  wife  does  not  take  the  English  remedy, 
hut  seeks,  by  pouncing  on  her  husband  when  here,  to  attain  the  larger  benefits  of  a 
Scotch  divorce,  which  after  all  are  not  recognized  in  England.  I  suspect,  however,  that 
we  cannot  help  ourselves,  but  must  give  way  to  previous  decisions,  and  sustain  our 
jurisdiction,  to  the  effect  of  entertaining  this  action  of  divorce. 

Lord  Jeffrey. — I  participate  largely  in  the  opinion  of  Lord  Pullerton.  But  I  find  a 
painful  feeling  in  the  weight  of  authority  which  presses  upon  us.  That  there  is  in 
many  cases  moral  evidence  of  the  man's  object  in  coming  to  Scotland  being  to  get  his 
wife  to  divorce  him  is  quite  true.  But  I  have  not  seen  any  case  where  that  formed 
an  actual  part  of  the  proof  except  this.  That  a  Scotchman  in  Scotland  committed 
adultery  for  the  same  purpose  would  certainly  be  no  bar  to  his  lady's  right  of  divorce. 
Kor  do  I  think  that  the  adulterous  practices  of  this  defender  would  not  be  sufficient 
to  afford  this  pursuer  such  remedy  as  the  law  of  England  affords.  But  the  case  of  the 
Scotch  wife  and  of  this  English  lady  are  different,  and  a  perplexing  question  is  raised, 
when  it  appears  that  the  defender  came  here  to  provoke  his  wife  to  divorce  him.  The 
object  of  his  domicile,  on  which  she  founds,  is  thus  apparent  "  to  provoke  a  divorce ; " 
and  how  does  this  affect  the  question  of  a  constructive  domicile  ?  It  is  a  painful  thing 
that  cases  like  the  present  are  mostly  ex  parte.  But  though  I  find  it  difiicult  to  agree 
with  your  Lordships,  I  do  not  think  it  necessary  to  divide  the  Court. 

The  Court  accordingly  pronounced  the  following  interlocutor : 
"  Sustain  the  jurisdiction  of  the  Court  in  this  cause,  and  remit  to  the  Lord  Ordinary 
to  decide  on  the  proof,"  &c. 
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No.  32.  XVII.  Jurist  89.     10  Dec.  1844.     1st  Div. 

The  Eev.  Anstruther  Taylor,  Pursuer. — Infflia. 

Robert  Kilgour,  Defender. — Rtitherfurd,  A,  Wood, 

Diligence — Interdict^  Breach  of, — A  party  who  had  given  a  charge  of  payment  to  his 
dehtor,  who  lived  in  an  adjoining  parish,  was  served  with  a  sist  on  a  note  of  sus- 
pension of  the  charge,  which  he  immediately  intimated  hy  letter  to  his  agent.  The 
agent  was  ahsent  from  home,  and  left  no  instructions  for  opening  his  letters,  and  in 
consequence  of  his  previous  instructions  to  a  messenger,  certain  effects  of  the  debtor 
were  poinded  on  the  fourth  day  after  the  intimation  of  the  sist  to  the  creditor — ^Held 
that,  in  the  circumstances,  the  creditor  should  have  personally  interposed  to  prevent 
the  possibility  of  farther  diligence  after  intimation  of  the  sist,  that  he  must  be  liable 
for  the  acts  of  his  agent,  and  that  a  breach  of  interdict  had  been  committed ;  therefore, 
imposed  a  line  of  five  shillings,  and  found  the  party  liable  in  modified  expenses. 

This  was  a  petition  and  complaint  at  the  instance  of  the  Rev.  Anstruther  Taylor, 
minister  of  the  parish  of  Carnbee,  in  the  presbytery  of  St.  Andrews  and  county  of  Fife, 
with  concurrence  of  the  Lord  Advocate,  against  Robert  Kilgour,  sometime  schoohnaster 
of  the  adjoining  parish  of  Elie,  which  arose  out  of  the  following  circumstances. 

On  17  th  May  1844,  Kilgour  obtained  decree  in  the  Sherifl*-Court  of  Fife  against  the 
presbytery  of  St.  Andrews,  of  which  the  Rev.  Anstruther  Taylor  is  a  member,  for 
L.8,  13s.  6d.,  with  ten  shillings  as  the  dues  of  extract;  and  upon  this  decree  a  chai^ge 
of  payment  was  given  to  the  presbytery  on  14th  June  following.  A  note  of  suspension 
of  this  charge  was  presented  for  the  presbytery,  on  which  the  Lord  Ordinary,  on  28th 
June,  pronounced  the  following  interlocutor : 

<*  To  see  and  answer  within  fourteen  days ;  meantime  sists  execution,  and  to  be 
intimated." 

On  the  following  day,  the  above  note  of  suspension  and  interlocutor  were  intimated 
to  Kilgour, — a  copy  of  them  having  been  personally  served  on  him  by  a  messenger^t- 
arms.  On  3d  July,  a  messenger-at-arms,  proceeding  on  the  expired  charge  which  had 
been  given  to  the  presbytery  of  St.  Andrews  on  the  Sheriflf-Court  decree  in  Kilgour's 
favour,  poinded  two  cows  in  the  grass  park  of  the  Rev.  Mr.  Taylor.  On  Gth  July,  the 
present  petition  and  complaint  was  presented  to  the  Courts  stating  the  above  facts,  and 
praying  for  warrant  for  service  on  Kilgour,  and  an  order  on  him  for  answers  j  and  in  the 
meantime  to  interdict  and  prohibit  him  from  applying  to  the  Judge  Ordinary  for  a 
warrant  for  selling  the  said  poinded  cows,  and  from  proceeding  further  in  any  way  with 
the  poinding;  and  upon  resuming  consideration  of  the  petition,  with  or  without 
answers,  to  find  that  the  said  Robert  Kilgour  has  been  guilty  of  a  contempt  of  Court, 
and  of  a  breach  of  the  orders  of  Court,  and  in  respect  thereof,  to  inflict  such  punishment, 
by  fine,  imprisonment  or  otherwise,  on  the  said  Robert  Kilgour  as  to  their  Lordships, 
might  seem  proper ;  and  to  find  the  said  Robert  Kilgour  liable  in  the  expenses  of  the 
application,  and  of  the  proceedings  to  follow  thereon ;  reserving  to  the  petitioner  all 
claims  of  damages  he  may  have  against  the  said  Robert  Kilgour  or  others  on  account 
of  his  wrongous  and  illegal  conduct  in  the  premises;  or  to  do  otherwise  as  to  their 
Lordships  should  seem  proper. 

The  Court  having  considered  the  petition  and  complaint, — 

"  Grant  warrant  to  serve  the  same  on  the  said  Robert  Kilgour,  and  allow  him  to 
lodge  answers  thereto  if  so  advised." 

Answers  were  given  in  for  Kilgour,  in  which  he  stated, — 
That  he  regretted  the  occurrence  complained  of,  which  had  happened  without  blame  on 
his  part.  That  as  soon  as  he  was  served  with  the  suspension  and  sist  he  had  forwarded 
them  to  his  agent  at  Cupar,  who  had  unfortunately  gone  from  home  without  having  left 
any  instructions  as  to  opening  his  letters  during  his  absence,  and  did  not  return  till  the 
4th  of  July,  and  that  in  consequence  the  messenger,*  who  had  been  instructed,  in  default 
of  payment  by  the  presbytery,  to  exercise  his  own  discre-  [90]  -tion  as  to  the  time,  place 
and  circumstances  of  charging  and  poinding,  had  executed  the  poinding  complained  of. 
That  in  these  circumstances  he  trusted  that  the  petition  and  complaint  would  be  dis- 
missed with  expenses. 

At  advising. 
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Lord  Jugtiee-General. — ^This  is  certainly  not  an  aggravated  case  of  breach  of  interdict. 
At  the  same  time,  there  has  been  a  breach  of  interdict.  This  Mr.  Kilgour,  a  parish 
achoohnaster,  gets  a  decree  of  expenses  against  the  minister  of  the  parish  of  Carnl)ee  and 
others.  He  raises  diligence  on  this  decree,  as  he  was  entitled  to  do,  and  in  execution  of 
that  diligence  he  poinds  certain  articles  belonging  to  this  minister.  But  he  admits  that 
a  sist  was  got  on  the  28th,  and  that  it  was  intimated  to  him  on  the  29th  June.  The 
poinding,  however,  did  not  take  place  till  the  3d  of  July.  It  was  an  insulting  diligence, 
too,  by  which  the  property  of  this  reverend  gentleman  was  publicly  attached  before  his 
manse ;  and  I  think  that  Kilgour  was  bound,  as  he  lived  only  in  the  next  parish,  to 
have  gone  himself  when  the  sist  was  intimated,  and  immediately  to  have  assured  the 
minister  that  he  should  not  be  injured  by  any  steps  of  diligence  following  on  the  charge. 
It  is  said  that  this  finding  will  countenance  the  claim  of  damage,  which  has  been  re- 
served in  this  petition  and  complaint.  But  that  reservation  of  claim  of  damage  was 
merely  in  common  form,  and  no  one  in  this  Court  intends  to  countenance  an  action  of 
damages  by  deciding  that  this  is  a  breach  of  interdict. 

Lord  Mackeime. — I  concur.  There  could  be  no  malice — ^no  intention  to  insiilt  the 
dignity  of  this  Court,  or  of  the  law,  in  this  case.  Tliere  was  however  some  little  neglect, 
although,  after  all,  it  may  be  said  that  the  notice  of  the  sist  given  by  this  man  to  his 
agent — which  happened  in  this  case  not  to  serve  the  purpose  which  it  was  intended  to 
serve — was  the  measure  which,  in  nine  cases  out  of  ten,  would  be  taken  in  similar  cir- 
cumstances. At  the  same  time,  parties  must  just  be  liable  for  and  take  the  place  of 
their  agents  in  such  a  case.  What,  however,  has  been  the  contempt  of  Court  ?  Nothing 
certainly  beyond  the  very  minimum  of  impropriety.  Some  fine  then  must  be  imposed, 
but  it  should  certainly  be  a  very  small  one ;  for  I  must  say,  I  think  that  though  this 
reverend  gentleman  had  a  right  to  complain,  it  would  have  been  better  if  this  petition 
and  complaint  had  not  been  brought,  and  if  I  could,  I  would  have  been  inclined  to 
refuse  expenses. 

Lord  FvUerion. — There  has  been  a  breach  of  interdict  here,  no  doubt ;  but  it  has 
arisen  from  a  mistake  arising  out  of  a  curious  combination  of  circumstances.  The  party 
did  what  he  thought  right  to  prevent  it.  If  the  facts  stated  by  him  be  true — which  there 
is  not  the  slightest  reason  to  doubt — there  was  no  criminal  intent  on  his  part.  In  these 
circumstances,  I  think  it  doubtful  whether  this  party  should  be  found  guilty  of  breach  of 
interdict.  I  think,  before  a  petition  like  this  is  presented,  that  an  explanation  and 
apology  should  have  been  asked  for,  and,  if  satisfactory,  accepted.  Here  this  reverend 
gentleman,  without  losing  a  day,  brings  his  petition  and  complaint  for  breach  of  interdict. 
In  any  view,  this  is  a  very  trivial  breach  of  interdict ;  but  I  doubt  whether  it  is  to  be 
considered  as  such  at  all. 

Lord  Jeffrey, — I  suspect  we  must  hold  that  there  was  a  breach  of  interdict,  though 
I  also  agree  with  Lords  Mackenzie  and  FuUerton  that  it  would  have  been  better  had  the 
matter  nor  been  brought  here.  It  is  perhaps  right  to  keep  in  view,  that  however  satis- 
factory, when  all  the  details  are  given,  the  explanatory  story  of  Mr.  Kilgour  may  be, 
at  first  sight  it  may  not  have  so  appeared  to  t^is  reverend  gentleman,  considering  the 
extreme  proximity  of  the  residence  of  the  parties,  and  the  time  that  elapsed  between  the 
intimation  of  the  sist  and  the  poinding.  It  has  turned  out  that  no  moral  blame  can  be 
imputed  to  Kilgour ;  but  though  this  may  exculpate  him  indivichially,  yet  there  was 
enough  here  to  sustain  the  pursuer's  right  to  complain.  It  is  quite  true  that,  if  a 
poinding  cannot  be  stopped  by  a  letter  despatched  by  the  next  post  after  a  sist  has  been 
intimated,  the  creditor  will  not  be  liable  for  breach  of  interdict ;  but  here  the  case  is 
somewhat  different.  There  was  negligence,  too,  on  the  part  of  the  agent,  for  which  his 
client  was  liable.  I  agree,  however,  with  Lord  Mackenzie  in  wishing  that  we  could 
refuse  to  find  this  unlucky  party  liable  in  expenses. 

Lord  Mackenzie, — I  propose  that  the  fine  should  be  five  shillings,  and  that  the 
expenses  should  be  strictly  modified. 

The  Court  agreed  to  this  proposal,  and  accordingly  pronounced  the  following 
interlocutor : 

"  Find  that  the  respondent,  Robert  Kilgour,  has  been  guilty  of  a  breach  of  interdict  of 
this  Court ;  but,  in  the  special  circumstances  of  this  case,  fine  and  amerce  him  in  the 
sum  of  five  shillings  only,  to  be  paid  to  the  poor  of  the  pariah  of  Carnbee  :  Find  the 
respondent  liable  to  the  complainer  in  expenses ;  modify  the  same  to  five  pounds  five 
shillings,  and  decern  therefor,  together  with  the  fees  of  extract." 
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No.  40.        XVII.  Jurist  107.     14  Dec.  1844.     2nd  Div.— Lord  Robertson. 
David  Clark,  Suspender. — Lord- Advocate  (M'Neill),  Potion, 
Thomas  Mansfield,  Respondent. — Butherfurd,  JDurUop. 

Suspension  and  Interdict — Documents,  Custody  of, — ^A  party  presented  a  note  of  sus' 
pension  and  interdict  to  prohibit  another  party  from  destroying  or  parting  with  the 
possession  of  certain  documents.  The  court  refused  the  note  as  unnecessaiy,  in  re- 
spect the  party  against  whom  the  interdict  was  sought  stated  that  he  was  willing  to 
retain  the  papers  until  all  the  rights  of  parties  were  disposed  of. 

Certain  boxes  of  papers,  found  in  the  repositories  of  the  late  Mr.  Gardiner,  writer 
in  Perth,  were  put  into  Mr.  Mansfield's  hands,  as  judicial  referee  in  two  processes. 
Subsequent  to  this,  the  estates  of  the  late  Mr.  Gardiner  were  sequestrated,  under  the 
Act  2  and  3  Vict.  c.  41,  and  the  suspender  was  chosen  trustee. 

He  presented  a  note  of  suspension  and  interdict,  praying  the  Lord  Ordinary  on  the 
bills  to 

"  interdict,  prohibit,  and  discharge  the  said  respondent  from  destroying,  putting  away, 
or  parting  with  the  possession  of,  any  papers  or  documents  presently  in  his  hands  or 
custody,  or  under  his  control,  which  were  found  in  the  repositories  of  the  late  George 
Gardiner,  writer  in  Perth." 

Answers  were  lodged  for  Mr.  Mansfield,  in  which  he  pleaded,  inter  alia,  that  there 
existed  no  groimd  whatever  for  supposing  that  the  respondent  was  to  take  any  step  in 
regard  to  the  docimients  in  question  which  could  give  the  slightest  colour  for  applying 
for  a  suspension  and  interdict  against  him. 

The  Lord  Ordinary  refused  the  note  as  incompetent. 

Clark  reclaimed. 

The  Court  pronounced  the  following  interlocutor : 

"Recal  the  interlocutor  reclaimed  against;  and  in  respect  the  respondent,  Mr. 
Mansfield,  states  that  he  is  willing  to  retain  the  papers  until  all  the  rights  of  parties  ore 
disposed  of,  remit  to  the  Lord  Ordinary  to  refuse  the  note  of  suspension  and  interdict 
as  unnecessary :  Find  the  respondent  entitled  to  expenses  incurred  by  him,  subject  to 
modification." 


No.  60.         XVU.  Jurist  143.     21  Jan.  1845.     Ist  Div.— Lord  Robertson. 

Francis  Garden  Frasrr  of  Findrack,  Esq.,  Pursuer.—  Rutherfurd. 

James  Emsub  of  Tullochvenus,  Esq.,  Defender. — Deas. 

Lis  Pendens — Representation — Process, — A  plea  of  lis  pendens  was  stated  in  defence  to 
an  action  of  declarator,  on  the  groimd  that  a  similar  action  involving  the  same  ques- 
tion had  been  raised  by  the  pursuer's  deceased  father,  which,  though  asleep,  was 
still  in  dependence.  A  minute  was  thereafter  given  in  for  the  defender  consenting  to 
the  wakening  de  piano  of  the  sleeping  action,  and  to  the  pursuer's  sisting  himself 
therein,  in  any  competent  character,  as  the  party  entitled  to  insist  in  that  action. 
The  pursuer  having  denied  that  he  represented  his  father — Held  that,  if  the  defender 
wished  the  process  on  wliich  his  plea  of  lis  pendens  was  founded  transferred,  he  must 
himself  bring  an  action  of  wakening  and  transference. 

An  action  of  declarator  and  damages  was  brought  by  Francis  Garden  Fraaer,  Esquire, 
proprietor  of  the  lands  of  Findrack,  including  the  lands  of  Tolmads  and  others,  situated 
in  the  parishes  of  Ltmiphanan  and  Kincardine  O'Neil,  immediately  to  the  eastward  of 
the  lands  of  Tullochvenus,  against  James  Emslie,  Esquire  of  Tullochvenus,  for  the 
purpose  of  determining  the  question  whether,  as  asserted  by  Mr.  Eraser,  the  summit 
of  the  hill  of  Tulloch  is  the  march  between  the  respective  lands  of  the  parties,  or 
whether,  as  averred  by  Mr.  Emslie,  a  road  called  the  Stay  Brae  Road,  passing  along 
the  eastern  side  of  the  hill,  is  the  line  of  march.  The  title  libelled  by  Mr.  Eraser  was 
the  sasine  expede  by  him  on  his  grandfather's  trust-disposition  and  settlement  in  1827. 
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Defences  were  given  in  for  the  defender,  in  which  he  stated,  inter  aliOy  that,  in 
1820,  his  father,  Samuel  Emslie,  and  William  Lawson,  his  tenant,  had  instituted  an 
action  of  interdict  and  damages  hefore  the  Sheriff  of  Aberdeenshire  against  the  piursner's 
late  father  and  his  tenants,  in  which,  after  a  proof  had  been  led,  the  Sheriff,  in  July 
1822,  allowed  the  defender's  father  and  his  tenant  to  give  in  a  state  of  the  damages  and 
expenses  claimed  by  them  against  the  13th  November  then  next  That  while  this 
order  was  current,  the  pursuer's  father  raised  a  summons  of  declarator  of  marches,  in 
1822,  before  the  Court  of  Session,  and  brought  an  advocation  ob  eontingetdiam  of  the 
She- [144] -riff-Court  process,  which  was  remitted  to  be  discussed  along  with  the 
declarator. 

That  a  record  was  thereafter  made  up  in  the  action  of  declarator,  and,  on  6th  March, 
1824,  Lord  Cringletie,  Ordinary, 

"  Remits  to  the  Jury-Court  to  try  the  issue,  whether  the  lands  belonging  to  the  pursuer, 
admitted  to  be  bounded  by  that  of  the  defender,  is  so  bounded  by  what  is  called  the 
watershed  or  summit  of  the  hill  of  Tulloch  or  TuUochvenus,  as  asserted  by  the  pursuer, 
or  is  bounded  on  the  north  by  a  line  of  road  called  the  Stay  Brae  Road,  on  the  south 
side  of  the  said  hill,  as  is  affirmed  by  the  defender,  a  considerable  distance  below  the 
summit  or  watershed,  leading  from  a  place  called  the  Clash  Howe,  to  another  place 
caUed  Tillyriach ; " 

and  that,  in  terms  of  the  above  interlocutor,  the  process  of  declarator  was  transmitted  to 
the  Jury  Court ;  but  the  pursuer's  father  having  died  shortly  thereafter,  the  following 
order  was  pronounced,  on  17th  January  1825 : 

"  It  is  ordered  that  in  respect  of  the  death  of  the  pursuer,  the  process  in  this  case 
be  retransmitted  to  the  Court  of  Session." 

That  the  process  was  accordingly  sent  back  to  the  Court  of  Session,  and  no  farther 
step  having  since  been  taken  in  it,  it  is  now  asleep. 

Upon  this  statement  the  defender  pleaded  that  the  present  action  was  barred  on  the 
ground  of  lis  pendens. 

The  pursuer  denied  that  he  represented  his  father. 

A  minute  was  subsequently  given  in  by  the  defender,  stating, 

"  That  he  was  willing  to  consent,  and  now  consented,  to  the  sleeping  action  being  de 
piano  wakened  and  proceeded  with,  without  any  formal  process  of  wakening  and  trans- 
ference being  brought  for  that  purpose,  and  to  this  end  that  the  present  pursuer  should 
be  sisted  in  any  competent  form  or  character  he  thought  proper,  as  being  now  the  party 
entitled  to  insist  in  and  follow  out  the  said  action ;  and  the  said  counsel  for  the  defender 
agreed  to  lodge  a  minute  to  this  effect  in  the  said  former  action,  on  the  pursuer  agreeing 
to  sist  himseU  therein  in  such  competent  form  as  he  might  be  advised." 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"  VJih  Jvly  1844. — ^The  Lord  Ordinary  having  heard  parties'  procurators,  and  con- 
sidered the  minute  for  the  defender, — ^in  respect  the  defender  maintains  that  this  action 
is  barred  on  the  ground  of  lis  pendens,  and  in  respect  the  said  lis  pendens  is  said  to  arise 
from  a  process  instituted  at  the  instance  of  the  pursuer's  father,  in  which  no  step  has 
been  taicen  since  1825,  and  that  the  same  has  never  been  taken  up  by  the  pursuer,  or 
transferred  against  him ;  and  in  respect  the  pursuer  denies  that  he  represents  his  father, 
or  that  the  said  action,  even  if  wakened  and  transferred,  would  be  any  bar  to  the  present 
proceedings,  and  declines  to  take  up  the  same — Sists  process  until  the  first  sederunt  day 
of  November  next,  in  order  that  the  defender  may  raise  a  wakening  and  transference 
of  the  process  on  which  his  plea  of  lis  pendens  is  founded,  reserving  all  questions  of 
expenses." 

Emslie  reclaimed,  and  argued — That  the  present  question  was  raised  in  an  action 
which,  although  asleep,  was  in  dependence :  That  the  pursuer  had  a  right,  in  whatever 
character  he  took  the  lands,  to  take  up  the  action  which  had  been  raised  by  his  father, 
inasmuch  as  it  was  a  real  action ;  that  that  was  conclusively  shewn  by  the  case  of  Kyle 
V.  Kyle's  Trustees,  20th  November  1831,  1  Shaw,  p.  180;  that  the  pursuer  was  bound 
to  waken  and  transfer  the  depending  action ;  and  that  taking  up  the  real  action  could 
no  more  infer  representation  against  him  than  taking  the  estate :  That  the  Lord  Ordi- 
nary, however,  had  held  that  the  defender  must  transfer  the  original  action  aetiv^ 
against  the  pursuer :  That  this  could  only  lead  to  litigation,  as  the  pursuer  would  deny 
that  the  action  had  been  transferred  against  him  in  the  proper  character. 

Fraser  replied — That  be  bad  never  represented  his  father,  but  had  taken  the  estate 
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by  serving  heir  to  his  grandfather ;  and  that  his  father  never  had  any  interest  in  the 
estate  except  a  bare  liferent :  That  this  was  a  relevant  statement  in  defence  to  any 
wakening  or  transference  of  the  sleeping  process  ;  and  that,  in  admitting  that  the  pursuer 
had  any  relevant  defences  to  a  wakening  and  transference  of  that  action,  the  defender 
gave  up  his  case :  That,  at  all  events,  it  was  highly  inexpedient,  in  the  i)resent  process, 
to  discuss  the  plea  i-aised  by  the  defender. 

At  advising,  the  Court  adhered,  to  the  interlocutor  of  the  Lonl  Onlinary,  resen-iiij; 
all  questions  of  expenses. 

No.  64.         XVII.  Jurist  148.     24  Jan.  1845.     Ist  Div.—Lord  Robertson. 

David  Smith,  Pursuer. — 0.  0.  Bell,  Hendemyii,      ;  c )  r.'> 

James  Hamilton,  Defender. — Deas.  ,*•/ 

Prescription,  Triennial — Account — hf aster  and  Servant — Proof, — A  clerk  raised  an 
action  against  his  employer  for  the  balance  of  an  account  "  for  salary,  at  fifteen 
shillings  per  week,  from  16th  November  1834  to  14th  July  1835,  and  from  16th 
November  1835  to  16th  November  1843,  as  per  agreement;"  but  only  two  items 
of  the  account  had  been  incurred  within  the  last  three  years.  The  amount  of  the.9e 
items,  with  interest,  having  been  tendered,  and  consigned  by  the  employer,  but 
the  constitution  and  subsistence  of  the  rest  of  the  debt  denied  by  him — Held  that^ 
with  the  exception  of  the  two  last  items,  the  account  was  prescribed,  and  could  only 
be  proved  acripto  veljuramento  of  the  defender. 

David  Smith,  merchant  in  Edinburgh,  indorsee  of  James  Duncan,  writer  there, 
brought  an  action  against  Jame^  Hamilton,  C.S.,  residing  in  Holyrood  Palace,  Edinburgh, 
for  payment  of  L.63,  14s.  7d.,  as  the  balance  of  an  account  alleged  to  have  been 
incurred  by  him  to  Duncan  for  his  services  as  clerk. 

The  account  was  stated  as  an  account  ''for  salary,  at  15s.  per  week,  from  16th 
November  1834  to  14th  July  1835,  and  from  16th  November  1835  to  16th  November 
1843,  as  per  agreement."  It  appeared  from  the  account,  however,  that  the  only  items 
incurred  within  the  last  three  years  were  the  two  last  items  of  the  account,  amounting 
to  L.8,  19s.  8d.  and  L.1,  3s.  6d. 

Defences  were  given  in  for  Mr.  Hamilton,  stating  that  the  whole  previous  items  of 
the  account  were  prescribed ;  and  that  neither  their  constitution  nor  subsistence,  both 
of  which  were  denied,  could  be  proved  otherwise  than  by  the  writ  or  oath  of  the  defender. 
It  was  added,  however,  that  though  no  part  of  the  sum  sued  for  was  due,  yet^  to  avoid 
litigation,  but  subject  to  a  denial  of  any  legal  claim  against  him,  the  defender  had  offered 
to  pay  L.IO,  10s.  in  full  of  all  demands.  The  defender  farther  tendered  and  consigned 
in  the  hands  of  the  clerk  of  Court  the  amount  of  the  two  last  items  of  the  account 
libelled,  amounting,  with  interest,  to  L.1 1. 

Smith  pleaded — The  sum  concluded  for  as  salary  owing  the  pursuer's  cedent,  and 
under  the  account  produced,  has  not  undergone  prescription,  so  as  to  prevent  tlie 
recovery  thereof  in  common  form. 

Hamilton  ^/ea<ie<f — 1.  The  claim  now  made,  except  in  so  far  as  relates  to  the  alleged 
salary  for  the  three  years  preceding  1843,  is  prescribed ;  and  neither  the  constitution 
nor  subsistence  of  the  debt  can  be  proved  otherwise  than  by  the  defender's  writ  or 
oath.  2.  No  balance  is  legally  due  on  the  salary  of  the  last  three  years,  but  the  defender 
having  voluntarily  tendered  the  amount  of  that  aUeged  balance,  and  interest,  the  action 
quoad  hoc  is  in  any  view  unnecessary. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"19th  July  1844. — Having  heard  parties'  procurators.  Sustains  the  defender's  plea 
of  prescription,  except  in  so  far  as  relates  to  the  salary  of  the  three  years  ending 
November  1843,  being  the  last  date  of  the  account;  quoa/l  idtra  appoints  the  pursuer  tt.> 
state,  in  a  minute,  how  much  more  he  claims  of  balance  due  to  him  of  salary  for  the 
said  three  years  than  the  sum  consigned,  to  be  lodged  by  the  box-day." 

Smith  reclaimed,  and  argued — ^That  this  was  a  continuous  account  by  the  defender 
for  writings,  &c.,  incurred  to  Duncan,  his  clerk,  and  was  in  the  same  position  as  a 
tradesman's  account,  which,  though  from  custom,  stated  as  annually  closed,  was  yet  a 
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oontmuous  account  from  its  commencement  till  its  last  item ;  that  liad  it  been  an  account 
for  an  annual  salary,  the  case  might  liave  been  different,  as  each  year's  salary  might  have 
been  held  to  have  been  incurred  on  separate  employment  for  each  year ;  but  that^  in 
a  case  like  the  present,  the  Act  1579  ought  to  be  liberally  construed. 

Hamilton  replied — ^That  this  was  a  question  of  servant's  wages,  to  which  the  Act 
1579  specifically  applied,  and  that  it  was  of  no  consequence  whether  the  salary  was 
weekly,  monthly,  or  yearly.     At  advising, 

The  Court  adhered^  with  additional  expeii8f»R. 

[S.C.  7  L).  499.] 


No.  68.  XVII.  Jurist  152.     25  Jan.  1845.     1st  Div. 

John  Rutherfurd,  W.S.,  Petitioner. — R  Horn. 

Judicial  Fuclor — Powers. 

Mr.  John  Rutherfurd,  W.S.,  presented  a  j)etition,  as  judicial  factor  for  carrying  into 
execution  the  trust-ilisposition  and  settlement,  and  codicils,  of  the  late  Mr.  Andrew 
Reid,  writer,  Jedburgh,  praying  for  leave  to  complete  titles,  &c.  The  Court,  approving 
the  course  adopted  in  the  Second  Division  in  similar  cases,  delayed  granting  the  prayer 
of  the  petition  until  special  intimation  should  be  made  to  Mr.  Rutherfurd's  cautioner. 


No.  78.  XVII.  Jurist  174.     29  Jan.  1845.     2nd  Div. 

Walter  Morrison  and  Others,  Petitioners. — A.  AtNeill. 

Factor  I^-oco  Tutoris — Curator  Bonis — Process— Special  IrUinuUion, 

In  a  i>etition  for  the  appointment  of  a  factor  loco  tutoris  and  curator  bonis  to  two 
brothers,  one  of  them  a  pupil  at  sea,  and  the  other  a  minor  in  England,  the  Court 
ordered  special  intimation  of  the  petition  to  be  made  to  two  uncles  of  the  petitioners, 
residing  in  England,  who  were  their  next  of  kin. 


No.  82.        XVII.  Jurist  181.     1  Feb.  1845.     1st  Div.— Lord  Cuninghame. 

Mrs.  Martha  Ignacia  Van  Kempen  Du  Vernet  Grosbtt  Mdirhead  and 
Mandatory,  Pursuers. — BtUherfurd,  A,  K  Monteith. 

Henry  Robert  Du  Vernet  Grosett  Muirhkad,  Defenders. — Solidior-Oeneral 

(Anderson),  A.  M'NeilL 

Parent  and  Child — Aliment. — Circumstances  in   which  the  Court  allowed  a  mother 
Lb  100  per  annum  of  aliment  from  her  son,  the  proprietor  of  an  entailed  estate. 

Mrs.  M.  I.  V.  K.  Du  Vernet  Grosett  Muirhead,  residing  in  St.  Malo,  in  France,  and 
James  L.  Lang,  writer  in  Glasgow,  her  mandatory,  brought  an  action  of  aliment  against 
her  son,  Henry  Robert  Du  Vernet  Grosett  Muirhead,  of  Bredisholm,  Esquire,  in  the 
following  circumstances. 

The  pursuer,  Mrs.  Muirhead,  was  the  wife  of  Colonel  Muirhead,  the  defender's 
father,  who  was  the  last  heir  of  entail  in  possession  of  the  estate  of  Bredisholm  ;  but  no 
contract  of  marriage  had  been  entered  into  between  her  and  her  husband.  Colonel 
Muirhead  died  without  making  any  provision  for  her,  or  for  their  youngest  child,  who 
liveil  with  her ;  and  her  income  consisted  solely  of  a  pension  of  L.80  a-year,  allowed  to 
her  by  government  as  an  officer's  widow. 

Her  eldest  son,  the  defender,  entereil  into  jjossesaion  of  the  estate  of  Bredisholm 
uj)on  his  father's  death.  The  gross  agricultural  rental  of  that  estate  amounted,  as  Mrs. 
Muirhead  asserted,  to  between  L.20()0  and  L.3000  per  annum,  while  lately  extensive 
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and  valuable  fields  of  minerala  had  been  discovered  in  the  property ;  these,  however,  she 
neither  asserted  to  have  been  worked  or  let.  Including  certain  sums  of  ready  money, 
which  it  was  said  the  defender  possessed,  his  free  income  was  alleged  by  the  pursuer  to 
amount  to  about  L.3000  a-year.  The  pursuer  concluded,  in  her  summons,  for  an 
aliment  of  L.400  per  annum. 

The  defender,  on  the  other  hand,  admitting  the  gross  rental  of  Bredisholm  to  amount 
to  above  L.2000,  alleged  that,  after  payment  of  the  various  burdens  and  provisions  (one 
of  which  was  an  annuity  of  L.685  per  annum,  to  the  widow  of  a  former  heir  of  entail, 
who  was  about  eighty  years  of  age),  his  free  income,  which  was  solely  derived  from  tiie 
estate,  scarcely  amounted  to  L.400  per  annum.  It  was  admitted,  notwithstanding,  by 
the  defender,  that  he  had  a  considerable  establishment,  consisting  of  two  men  and  thiee 
maid  servants,  and  that  he  kept  four  horses — two  of  which,  however,  he  stated,  were 
used  for  agricultural  purposes.  The  defender  added,  that  his  father.  Colonel  Muirhead, 
had  only  allowed  the  pursuer  L.100  per  annum  during  his  life,  though  he  was  much 
richer  than  the  defender,  and  had  made  no  settlement  upon  her,  having  been  of  opinion 
that  her  pension  as  an  officer's  widow  was  an  adequate  provision.  The  defender  further 
made  some  insinuations  against  the  character  of  the  pursuer,  but  adduced  no  evidence  in 
support  of  them. 

The  pursuer  pleaded — The  defender  was  bound,  ex  debito  naturcUiy  as  well  as  in 
respect  of  his  having  succeeded  to  his  father's  estate,  to  afford  an  aliment  to  liis  mother, 
the  pursuer,  adequate  to  her  decent  support,  according  to  her  station  in  society,  and  pro- 
portioned to  the  income  which  he  possesses. 

The  defender  pleaded — Regard  being  had  to  the  provision  in  favoiur  of  the  pursuer,  as 
the  widow  of  a  colonel  in  the  army,  she  is  not  entitled  to  enforce  any  claim  [182]  against 
the  defender,  either  ex  lege  or  ex  pietate.  At  all  events,  her  cMm  is  excessive,  and 
incompatible  with  the  defender's  income. 

At  advising, 

Zjard  Justice-General, — We  must  in  this  case  lay  entirely  out  of  mind  the  whole 
insinuations  contained  in  those  papers ;  they  ought  never  to  have  been  introduced,  and 
serve  rather  to  injure  the  case  of  the  defender.  The  only  question  before  us  is,  what  is 
a  fair  allowance  from  this  son  to  his  mother  1  It  is  obvious  that  we  cannot  take  into 
view  the  speculative  value  of  minerals  said  to  exist,  but  confessedly  not  yet  worked,  in 
this  gentleman's  entailed  estate.  In  short,  we  must,  in  the  circumstances  of  this  case, 
lay  out  of  sight  all  the  disputed  allegations  as  to  the  sources  of  this  son's  income,  and 
endeavour  to  form  a  fair  estimate  of  his  annual  revenue.  And  doing  so,  I  think  the 
lady  ought  to  have  L.100  per  annum. 

Lords  Mackenzie  and  FtUlerton  concurred. 

Lord  Jeffrey, — I  concur.  It  is  said  that  we  must  not  judge  of  this  gentleman's 
fortime  from  his  mode  of  living.  But  living  as  he  does,  if  we,  by  giving  his  mother  a 
reasonable  aliment,  force  him  to  reduce  his  expenditure  in  proportion  to  the  amount  of 
her  allowance,  we  only  compel  him  to  perform  his  duty.  But  we  are  told  for  him  that 
he  may  be  extravagant,  and  that  this  allowance  to  his  mother  may  involve  him  in 
bankruptcy.  In  that  case  his  mother  must  just  rank  on  his  estate  with  his  creditors ; 
and,  unfortunately,  as  he  is  an  heir  of  entail,  she  will  only  have  his  life  interest  upon 
which  to  rank. 

The  Court  accordingly  awarded  an  aliment  of  L.100  per  annum  to  Mrs.  Muirhead, 
and  foimd  her  entitled  to  expenses. 


No.  86.        XVII.  Jurist  186.     4  Feb.  1845.     1st  Div.— Lord  Cuninghame. 

Peter  Hay,  Pursuer. — RiUherfurd,   Whigham, 

Mrs.  Margaret  Hay  or  Kobertson  and  Husband,  Defenders. — Solicitor- 

General  {Anderson^  Cleghoi^n. 

Servitude  by  Constitution — Aqueduct,-^ln  a  disposition  of  certain  property,  and,  inJter 
alia,  of  a  lint-mill,  a  servitude  was  constituted,  by  special  grant,  upon  the  lands  of  the 
disponer,  of  a  basin  or  dam  of  a  limited  size,  for  containing  the  water  for  supplying 
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"  the  said  lint<mill "  during  a  certain  portion  of  each  year.  The  lint-mill  was  subse- 
quently converted,  by  the  disponees  of  the  proprietor  of  the  dominant  tenement,  into 
an  iron  forge-mill,  and  the  bcksin  or  dam  was  used  for  supplying  water  for  propelling 
its  machinery,  but  the  limits  of  the  basin  were  not  exceeded,  nor  was  it  used  for  a 
greater  portion  of  the  year  than  the  grant  permitted — Held  that  this  was  a  use  of  the 
servitude  warranted  by  the  terms  of  the  grant. 

This  was  an  action  of  declarator  at  the  instance  of  Peter  Hay  of  Overcroy,  against 
Mrs.  Margaret  Hay  or  Robertson,  residing  at  Dnimglass,  anil  Robert  Robertson,  her 
husband,  which  arose  out  of  the  following  circumstances.  Peter  Hay,  the  grandfather 
of  the  pursuer,  made  up  a  title  to  the  lands  of  Overcroy,  in  which  his  immediate  elder 
brother  Robert  had  died  infeft.  Prior  to  his  making  up  his  title,  he  had  entered  into  a 
submission  of  various  claims  which  had  arisen  between  him,  his  younger  brother  John, 
and  his  sisters.  In  implement  of  the  decreet-arbitral  in  that  submission,  he  executed  a 
disposition  in  favour  of  his  younger  brother  John,  whereby  he  conveyed  to  him  all  and 
haill  the  lands  of  Drumglass,  Barbegs,  and  lint-mill  of  Groy,  being  all  parts  of  the  lands 
of  Overcroy,  &c. 

"  And  farther,  with  a  right,  title,  and  servitude  upon  the  said  groimds  of  Overcroy, 
where  the  basin  for  containing  the  water  for  the  said  lint-mill  has  been  accustomed  to 
stand,  and  that  from  the  time  the  growing  victual  within  the  bounds  thereof  shall  be  cut 
down  which  shall  not  be  longer  than  the  12th  day  of  October  yearly,  and  the  said  water  shall 
not  continue  longer  in  the  said  basin  than  the  middle  of  March  yearly,  when  the  sluices 
of  the  dam  shall  be  set  open,  and  the  said  basin  drained  of  water ;  and  with  liberty  to 
the  said  John  Hay,  and  his  foresaids,  to  repair,  thicken,  and  heighten  the  dam-dyke  of 
the  said  basin  at  his  pleasure,  being  always  done  by  materials  from  his  own  grounds 
disponed  to  him  :  Also  to  repair  the  march  ditch,  conveying  the  water  to  the  said  basin." 

John  Hay  was  succeeded  in  these  lands,  &c.  by  Robert  Hay,  who  executed  a  dis- 
position, in  1830,  in  favour  of  the  defenders,  Margaret  Hay  and  Robert  Robertson  her 
husband,  of  a  certain  portion  of  his  lands  of  Drumglass,  with  the  lint-mill  erected 
thereon,  together  with  the  right  and  title  of  servitude  upon  the  lands  of  Overcroy,  which 
was  described  in  terms  of  the  original  grant  above  quoted. 

Soon  afterwards,  the  defenders  converted  this  lint-mill  into  a  forge-mill  for  manufac- 
turing iron  spades,  &c. 

In  the  meantime,  a  farther  disposition  of  certain  contiguous  lands  was  granted  by 
Robert  Hay  to  the  defenders,  in  terms  of  which  various  operations  were  performed  ujwn 
the  dam,  and  the  sluices  opening  from  it,  and  in  particular,  the  dam-dyke  was  heightened, 
and  a  new  embankment  was  erected,  dividing  the  dam  into  two  parts.  These  operations 
were  considered  injurious  by  the  pursuer,  Peter  Hay,  the  grand-nephew  of  the  defender's 
author,  John  Hay,  and  proprietor  of  the  rest  of  the  lands  of  Overcroy,  who  brought  an 
action  before  the  Sheriff  to  have  them  altered,  and  the  dam  restored  to  its  original  state. 
In  this  action,  a  decree,  partly  in  favour  of  Peter  Hay,  was  pronounced,  and  the  new 
embankment  was  ordered  to  be  removed,  and  the  dam  restored  to  its  original  state. 

Peter  Hay  subsequently  intimated,  notarially,  to  the  defenders  that  the  servitude 
originally  imposed  was  limited  to  the  purposes  of  a  lint-mill  only,  and  required  them  to 
desist  from  using  it  for  their  forge-mill.  The  defenders,  however,  continued  to  use  it  for 
their  forge-mill,  and  the  pursuer  then  raised  the  present  action  against  the  defenders, 
concluding  that  it  should  be  foimd  and  declared  that  the  servitude  was  constituted  for 
supplying  water  to  propel  the  machinery  of  a  lint-mill  for  that  portion  of  the  year 
limited  by  the  grant ;  that  the  defenders  were  not  entitled  to  use  it  for  an  iron  forge- 
mill,  or  for  any  other  use  than  a  lint-mill,  and  that  the  defenders  should  be  interdicted 
from  any  other  use  of  it,  or  from  altering  the  original  condition  of  the  dam.  It  was  not 
alleged  by  the  pursuer  that  more  ground  was  flooded  by  the  water  of  the  dam  than  the 
limits  of  the  grant  permitted ;  but  it  was  asserted  that,  since  the  forge-mill  had  been 
erected,  the  dam  was  more  frequently  full  than  it  had  been  when  it  was  used  as  a  lint- 
mill,  and  that  the  new  embankment,  which  the  Sheriff  had  ortlered  to  be  removed,  still 
partially  remained. 

Defences  were  given  in  for  Mr.  and  Mrs.  Robertson,  who  admitted  that  they  were 
not  entitled  to  flood  more  land  than  was  originally  in  use  to  be  flooded ;  and  asserted 
that  the  new  embankment  complained  of  had  been  entirely  removed. 

The  point  ultimately  arguetl  was,  whether,  from  the  terms  of  the  grant,  the  servitude 
was  limited  to  a  dam  for  supplying  water'  for  the  use  of  a  lint-mill ;  or  whether  it  was 
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not  a  servitude  of  a  dam  under  no  other  restrictions  than  the  limits  imposed  in  the 
grant  as  to  the  space  of  ground  to  be  covered  by  the  water,  and  the  portion  of  each  year 
during  which  it  was  to  be  flooded  ? 

The  Lord  Ordinary  pronounced  the  following  interlocutor ; 

"  I3th  July  1844. — The  Lord  Ordinary  having  heard  counsel  in  this  cause,  and  there- 
after considered  the  record,  writs  produced,  and  whole  process,  In  respect  Istj  that  the 
defenders,  by  their  judicial  pleas  in  this  record,  claim  the  use  of  no  more  water  than  the 
reservoir  and  mill-lead  kept  within  their  ancient  boimdaries,  and  repaired  from  time  to 
time,  in  the  manner  specially  set  forth  in  their  title,  will  supply ;  and  2rf,  that  the  pursuer 
has  recently  obtained  a  decree  from  the  Sherifif  ordaining  the  dam  to  be  confined  or 
kept  within  its  ancient  bounds,  as  set  forth  by  the  pursuer  in  his  revised  condescendence, 
finds  that  the  pursuer  has  not  established  any  legal  right  to  interfere  with  the  use  taken 
by  the  defender  of  the  said  water,  for  his  forge-mill  or  otherwise,  when  it  reaches  his 
own  property,  and  is  passing  through  the  same :  Therefore,  sustains  the  defences,  and 
assoilzies  the  defenders  from  this  action  ;  reserving  to  the  pursuer  to  enforce  the  decree 
of  the  Judge  Ortlinary  now  held  by  him,  if  he  shall  find  that  the  defenders  are  either 
increasing  the  dam,  or  taking  a  larger  share  of  water  than  the  dam  or  lead,  as  reserved 
or  granted  in  their  title-deeds,  can  aflbrd ;  and  to  tlie  defenders  all  defences  against  such 
[)leas,  if  these  shall  be  urged,  as  accords :  Finds  the  defenders  entitled  to  expenses,  as  the 
same  shall  be  taxed  by  the  auditor,  and  decerns. 

"  Note. — The  Lord  Ordinary  knows  of  no  authority  in  which  it  has  ever  been  laid 
down  that  a  proprietor,  having  a  mill  of  any  description  on  the  lower  part  of  a  stream, 
can  be  restrained  by  an  upper  heritor,  in  whose  ground  the  spring  and  dam  that  supply 
the  miU  are  situated,  from  altering  the  construction  of  the  niill,  or  employing  it  in  any 
manufacture  that  he  finds  most  advantageous.  It  is  believed  that  a  very  general  impres- 
sion exists  in  the  country  that  no  such  jdea  as  that  now  urged  by  the  pursuer  is  relevant 
in  law,  as  the  instances  are  innumerable  [187]  throughout  the  country  of  mills  being 
converted  from  an  oat-mill  to  a  barley  or  wheat-mill,  and  of  grain-mills  being  converted 
into  mills  for  other  manufactures,  when  the  state  of  trade  in  the  district  has  rendered 
such  change  profitable  to  the  owner.  The  Lord  Ordinary  cannot  find  any  example  of 
such  a  conversion  being  successfully  challenged  by  any  superior  heritor,  or  even  by  any 
lower  proprietor,  when  the  water,  after  being  used  by  the  mill-owner,  was  returned  to 
its  accustomed  channel. 

"  The  principle  on  which  invidious  complaints  are  repressed  against  the  application 
of  water  (at  least  when  a  reservoir  and  aqueduct  are  reserved)  is  sufficiently  obvious. 
The  servient  tenement  is  bound  to  allow  such  quantity  of  water  to  pass  as  the  dam  and 
mill-lead  will  transmit;  and  it  iajus  tertii  to  the  upper  heritor  to  object  to  the  manner 
in  which  water-power  is  employed  after  it  leaves  for  ever  his  own  premises.  The  law 
does  not  admit  any  party  to  maintain  an  objection  so  palpably  emulous. 

"  At  the  same  time,  there  do  not  appear  to  be  any  precedents  which  rule  in  termini* 
the  present  question.  One  well-known  case,  having  an  apparent  resemblance  to  the 
present,  was  quoted  by  the  pursuer,  where  a  party  having  a  servitude  of  a  road  for  the 
use  of  one  farm  through  his  neighbour's  ground,  was  prevented  from  using  it  for  the 
service  of  another  farm. — (Scott  against  Bogle,  6th  July  1809.)  But  there  is  a  manifest 
distinction  between  that  case  and  the  present.  In  Scott's  case,  the  dominant  proprietor 
was  attempting  to  double  the  burden  on  the  servient  tenement,  and  to  communicate  the 
servitude  to  third  parties,  which  was  an  attempt  plainly  unreasonable.  It  was,  therefore, 
properly  frustrated  by  the  Court. 

*^  But  when  it  is  stiptdated  that  a  purchaser  shall  have  a  dam,  of  definite  dimensions, 
on  the  reserved  property  of  the  seller,  and  an  aqueduct  therefrom,  the  burden  is  in  no 
sliape  increased  on  the  upper  heritor  hy  any  use  that  the  lower  proprietor  makes  of  the 
water  after  it  readies  his  oton  premises.  Although  it  is  a  general  rule  of  law  that 
servitudes  cannot  be  extended  or  augmented,  it  could  not  be  held  an  extension  of  the 
servitude  of  a  reservoir  and  water-lead,  if  the  lower  proprietors,  by  an  exertion  of 
mechanical  ingenuity  or  scientific  skill,  could  perform  ten  times  the  work  at  a  new  mill 
which  the  old  machinery  could  execute.  For  example,  suppose  the  defenders,  instead  of 
u])holding  the  original  lint-mill  upon  the  old  construction,  had  used  the  water  for  the 
supply  of  a  steam-engine  for  driving  a  new  mill  to  dre«s  and  manufacture  lint,  on  a  scale 
far  exceeding  the  capability  of  the  old  miU,  it  is  thought  the  servient  proprietor  could 
not  have  objected  to  that  application  of  the  water.     Neither  could  he  have  objected  to 
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the  mill-owner  employing  part  of  this  mill  or  steam-power  to  perform  any  other  work 
besides  the  dressing  of  lint,  as  in  the  manufacture  of  corn,  iron,  or  any  other  commodity 
which  hifl  improved  machinery  could  enable  him  to  execute.  Nor  would  the  mill-owner 
be  bound  to  eoniintte  the  manufacture  of  lint  when  he  found  that  his  mill  could  be 
employed  in  other  manufactures  more  profitably.  The  new  and  improved  establishment 
could  not^  it  is  apprehended,  he  put  down  by  the  upper  heritor,  as,  while  it  enriched  the 
lower  heritor,  it  did  not  make  the  upper  heritor  poorer,  or  take  more  water  from  him 
than  the  mill-owner's  right  warrantetl,  or  than  had  been  generally  taken  from  the  upper 
tenement  since  the  servitude  for  the  supply  of  the  old  machinery  had  been  in  existence. 

"  The  plea  of  the  pursuer  is  founded  on  the  assumption  that,  when  such  a  servitude 
as  that  here  constituted  was  agreed  to,  it  was  an  essential  condition  of  the  contract  that 
the  water  should  be  used  for  the  defender's  mill  only  while  it  continued  a  lint-mill,  and 
that  it  ceased  if  the  mill  was  altered,  improved,  or  enlarged.  It  is  humbly  thought  that 
this  reasoning  proceeds  on  a  palpable  fallacy.  When  a  mill,  used  for  the  time  as  a  lint- 
miU,  is  sold,  with  its  dam  and  aqueduct,  it  would  require  stnmg  evidence  indeed  to  shew 
that  the  purchaser  was  to  be  prevented  from  improving  the  machinery  to  the  utmost, 
and  converting  the  mill  to  the  most  profitable  use  of  which  it  was  capable.  The  8upj)ly 
of  water  is  not  limited  to  the  mill  so  long  only  as  it  is  employed  as  a  lint-mill,  but  is 
given  to  the  null  employed  for  the  time  as  a  lint-milly  but  of  course  with  all  the 
capabihty  of  improvement  of  which  a  property  of  that  description  is  susceptible. 

"  In  short,  when  a  servitude  of  a  diam  and  aqueduct  is  given  to  the  proprietor  of  an 
inferior  mill,  it  is  legally  implied  in  that  right  that  the  lower  heritor  may  improve,  and 
alter  or  enlarge  his  machinery,  to  the  utmost  extent  that  the  water  admits  of,  without 
the  consent  of  the  upper  heritor,  whose  property  cannot  be  in  any  respect  injured  or 
affected  by  the  dominant  proprietor's  disposal  of  the  water  as  he  thinks  fit,  within  his 
own  boundaries. 

"  Finally,  in  this  case  the  pursuer,  before  raising  the  present  action,  had  got  all  the 
security  he  could  require  against  the  undue  extension  of  the  servitude;  for  he  had 
obtained  a  decree  of  the  Sheriif,  entitling  him  to  see  the  dam  and  aqueduct  strictly  con- 
fined within  their  ancient  limits.  This  decree  the  pursuer  has  the  means  at  all  times  of 
enforcing,  by  a  summary  and  cheap  application  to  the  Sheriff.  In  every  view,  therefore, 
it  is  apprehended  that  the  present  action  is  ill-founded  in  point  of  law,  and  was  quite 
unnecessary  for  the  protection  of  the  legitimate  rights  of  the  pursuer." 

Peter  Hay  reclaimed.     At  advising. 

Lord  JusHce-Genercd, — This  case  of  servitude  must  be  entirely  decided  upon  the 
terms  of  the  grant  which  confers  it.  And  looking  to  them,  I  can  find  no  difficulty  in 
the  case.  (Beads  terms  of  grant.)  I  think  the  nature  and  limits  of  the  grant  are  here 
strictly  defined,  and  also  the  particular  period  of  the  ye^r  during  which  the  servitude  is 
to  endure.  It  is  a  servitude  of  the  land  which  was  during  the  portion  of  the  year 
specified  to  be  used  as  a  pond  for  accumulated  water,  to  the  extent  to  which  the  water 
has  been  in  use  formerly  to  be  accumulated.  The  bounds  of  the  pond  must  have  been 
distinctly  marked  out;  and  if  these  bounds  had  been  exceeded  by  an  inch — if  the 
circumference  of  the  pond  had  been  in  the  least  increased — then  the  pursuer  might  have 
objected ;  but  as  it  was  a  servitude  over  the  land  for  this  purpose  only,  and  as  there  is 
no  all^ation  that  the  water  has  increased  in  size,  no  objection  can  be  sustained  to  the 
use  of  the  servitude.  All  that  is  said  about  a  lint-mill  is  out  of  the  question ;  for  the 
grant  of  servitude  says  nothing  about  the  lint-mill  except  what  is  merely  descriptive. 
Then  as  to  what  has  been  stated  as  to  the  heightening  of  the  dam,  that  Ls  nothing  to 
the  purpose.  The  grant  permitted  such  heightening  of  it ;  and  it  is  not  alleged  tliat  the 
water  has  been  thereby  thrown  farther  back  on  the  land.  If  all  the  pursuer  asks  now 
is,  that  tlie  water  shall  not  be  thrown  farther  back  on  the  laud — tliat  has  been  conceded 
to  him,  by  the  admission  of  the  defender. 

Lord  Mackenzie, — I  take  the  same  view  of  the  matter.  This  is  a  servitude  over  the 
land  of  a  basin  for  holding  water — a  liasin  of  a  certain  size — ])ut  there  is  no  limit  as  to 
the  quantity  of  water  to  be  taken  from  it.  It  is  a  gathering  dam,  and  the  defender 
appears  to  l>e  entitled  to  draw  off  the  whole  water  accimiulated.  Had  this  pond  or  dam 
been  granted  for  a  lint-mill  per  expressum,  an<l  Ijeen  used  for  any  other  mill,  then, 
though  any  interest  might  be  extremely  remote  which  the  pursuer  could  have  had  to 
challenge  the  application  of  it  to  another  sort  of  mill,  yet,  perha])s,  as  (if  lint  ce^vsed  to 
be  grown  in  this  country  for  instance)  such  a  servitude  might  have  come  to  expire,  it 
S.K.R*  J.  oL 
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might  be  difficult  to  avoid  finding,  on  the  application  of  the  owner  of  the  servient 
tenement,  that  any  other  use  could  not  be  made  of  it  than  for  a  lint-mill.  That  is  not 
the  case  here,  however.  This  is  a  grant  of  the  use  of  a  basin  for  water  of  a  certain  size, 
and  for  a  certain  time.  It  is  uot  alleged  that  the  heightening  and  strengthening  of  the 
dam-dyke,  which  was  permitted  by  the  grant,  has  enlarged  the  basin ;  and  therefore  that 
cannot  affect  the  present  question. 

Lord  Fullerton, — ^The  point  really  raised  in  the  summons  appears  to  be,  that  the 
lint-mill  having  been  removed,  and  a  forge-miU  erecteil,  the  servitude  was  at  an  end ; 
but  as,  in  the  grant  of  the  servitude,  the  lint-mill  is  only  used  to  describe  what  the  dam 
was  intended  for,  and  is  no  farther  connected  with  the  grant,  I  think  there  can  l)e  no 
doubt  that  the  interlocutor  of  the  Lord  Ordinary  is  clearly  right. 

Loi'd  Jeffrey. — I  quite  concur.  The  only  difficulty  arose  from  the  particidar  nature 
of  tliis  pond.  It  aj)pear8  not  to  be  surrounded  by  any  walls  or  fence,  but  being  stopped 
up  at  one  end  by  a  dam,  the  land  is  covered  in  proportion  to  the  quantity  of  water  col- 
lected. The  defenders  have  very  properly  admitted  that  they  were  not  entitled  to  flood 
more  land  than  was  of  old  accustomed  to  be  covered  by  the  water.  Perhaps  it  might  be 
as  well  that  this  appeared  in  the  interlocutor. 

The  Court  accordingly  pronounced  the  following  interlocutor : 

"  In  respect  it  is  admitted  by  the  defenders  that  they  have  no  right  to  increa.se  the 
area  of  the  basin,  or  to  flood  moi-e  land  than  they  have  been  in  use  to  do  for  the  lint- 
mill,  or  for  a  longer  period  than  the  grant  bears,  Adhere  to  the  interlocutor  [188]  of  the 
LorI  Ortiinary,  in  so  far  as  it  sustains  tlie  defences,  and  assoilzies  the  defenders  from  the 
action,  and  also  in  so  far  as  it  finds  the  defenders  entitled  to  expenses:  Find  the 
defenders  entitled  to  ad<litional  expenses ;  appoint  an  account,"  &c. 


No.  97.  XVII.  Jurist  198.     8  Feb.  1845.     1st  Div.— Lord  Robertson. 

The  Marquis  of  Tweeddale  and  his  Commissioners,  Suspenders. — 0,  G.  BeU, 

A,  Dunlop, 

Mrs.  Margaret  Hay  or  Somner  and  Others  (Somner'^  Trustees), 

Respondents. — RiUherfurd,  Goivan, 

Landlord  and  Tenant — Lease — Executor. — A  lease  of  a  farm  was  granted  for  thirty 
years  and  a  lifetime,  with  entry  to  the  houses  and  grass  at  the  first  Whitsunday  after 
the  date  of  the  lease,  and  to  the  arable  land  at  the  sejmration  of  the  crop  thereafter. 
The  lease  contained  a  provision  that,  on  the  tenant's  death,  after  expiry  of  tlie  thirty 
years,  his  representatives  miglit  possess  and  crop  the  farm  one  year  more,  on  condition 
that  they  shouhl  not  plough  up  the  grass  lands,  or  sew  more  than  seven  or  eight  acres 
of  wheat.  The  thirty  years  expired,  and  the  tenant  thereafter  died  on  2d  September 
1844,  part  of  the  white  crop  having  been  reaped,  and  sixteen  acres  of  wheat  sowd 
previous  to  his  death.  His  representatives  thereupon  entered  into  possession.  The 
question  then  arose  whether  the  crop  and  year  1845,  or  the  crop  and  year  1846  were 
the  last  in  the  lease,  and  which  of  these  years  was  to  be  regulated  by  the  conditions 
in  the  lease  applicable  to  the  last  year's  possession ;  no  objection,  however,  being  stated 
by  the  landlord  to  what  had  been  done  during  the  tenant's  life  in  preparing  the  ground 
for  crop  1845 — Held,  1.  That  the  tenant's  representatives  were  oiUy  entitled  to  possess 
the  farm  for  crop  and  year  1845.  2.  That  they  were  bound  to  crop  and  possess  it 
under  the  conditions  of  the  lease  applicable  to  the  last  year  thereof. 

By  lease,  dated  30th  January  1779,  the  late  Marquis  of  Tweeddale  let  to  the  deceased 
Richard  Somner  the  lands  and  farm  of  Ewingstone,  Haddingtonshire,  at  a  rent  of  L200, 
per  annum, 

"  and  that  for  the  space  of  thirty  years,  and  the  lifetime  of  the  person  who  sliall  be  in 
po88esaion  of  the  farm  at  the  expiry  of  the  thirty  years  from  and  after  his  entry,  wliich 
is  hereby  declared  to  be  and  begin  to  the  houses  and  grass  at  the  tenn  of  Whitsunday 
1779,  and  to  the  arable  land  at  the  separation  of  crop  1779  from  the  ground,  and  from 
thenceforth  to  be  peace-  [199]  -al)ly  laboured  and  povssessed  by  the  said  Richard  Somner 
and  his  foresaids  during  the  space  above  written.'' 
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The  lease  contaiued  the  following  stipulation : 

"And  as  there  may  some  inconvenience  arise  by  the  death  of  the  tenant  at  the  end 
of  the  tacky  both  to  the  proprietor  and  heir  or  representatives  of  the  tenant,  it  is  there- 
fore declared  the  heir  or  representatives  of  the  tenant  that  shall  be  in  possession  of  the 
farm  at  the  expiration  of  this  tack«  shall  have  liberty  to  }>os6ess  and  crop  the  farm  one 
year  more  after  the  tenant's  death,  upon  these  express  conditions,  that  no  grass  grounds, 
either  old  or  new,  shall  be  ploughed  up  by  them,  imder  a  penalty  of  L.2  sterling  for 
each  acre  ploughed  of  grass,  and  so  on  in  proportion,  more  or  less ;  and  that  the  other 
gromids  laboured  shall  be  cropped  as  usual^  and  not  more  than  seven  or  eight  acres  of  whe^t 
sown  the  last  crop,  and  not  more  than  three  crops  of  white  corn  sown  successively, 
without  a  meliorating  crop  intervening,  under  the  like  penalty  for  ploughing  up  grass." 

Before  the  expiry  of  thirty  years  from  the  beginning  of  the  lease,  the  original  tenant 
died,  and  was  succeeded  in  the  farm  by  his  son  Richard,  who  continued  in  possession 
till  2d  September  1844,  when  he  died.  He  left  a  trust^iisposition  of  his  whole  means 
and  estate  in  favour  of  Mrs.  Margaret  Somner  or  Hay,  his  wife,  and  two  other  persons, 
whom  he  nominated  his  trustees  and  executors.  These  parties  accepted  the  trusts,  and 
entered  into  possession  of  the  farm. 

Previous  to  Mr.  Somner's  death,  a  certain  portion  of  the  white  crop  of  1844  had 
been  separated  from  the  ground,  and  sixteen  acres  of  fallow  wheat  had  Ijeen  sown. 

A  note  of  susjjension  and  interdict  was  shortly  thereafter  presented  at  the  instance 
of  the  Marquis  of  Tweeddale,  and  the  Earl  of  GifFord  and  others,  the  commissioners  for 
the  Marquis,  craving  that  Somner's  trustees  might  be  interdicted  from  ploughing  up  the 
grass  ground,  either  old  or  new,  on  the  fann  of  Ewingstone,  or  from  sowing  more  than 
seven  or  eight  acres  of  wheat  during  the  last  crop  of  the  farm.  To  this  note  answers 
were  lodged  for  Somner's  trustees. 

The  suspenders  pleaded — 1.  According  to  the  true  construction  of  the  lease,  the 
representatives  of  the  deceased  tenant  are  only  entitled  to  reap  one  other  crop  in  addition 
to  that  which  was  on  the  ground  at  the  time  of  his  death ;  and  the  provisions  in  the 
lease,  as  to  the  cultivation  of  the  farm  during  the  last  year  of  jKJssession,  apply  to  such 
crop,  namely,  the  crop  of  1845.  2.  Under  the  clause  regulating  the  cultivation  during 
the  last  year,  the  representatives  of  the  deceased  tenant  are  excluded  from  breaking  up 
any  of  the  ground  which  was  in  grass,  either  old  or  new,  at  the  date  of  his  death,  or 
from  having  more  than  seven  or  eight  acres  of  wheat  for  the  ensuing  crop. 

The  respondents  pleaded — 1.  According  to  the  sound  construction  of  the  several 
provisions  of  the  lease  bearing  on  the  endurance  of  the  possession,  the  respondents  are 
entitled  to  retain  the  occupancy  as  tenants  of  the  houses  and  grass  till  Whitsunday 
1846,  and  of  the  aiuble  land  till  the  separation  of  crop  1846 ;  and  the  stipulations  of  the 
lease  with  regard  to  the  cultivation  of  the  farm  for  the  last  crop  have  no  application  to 
the  crop  and  year  1845.  2.  The  clause  regidating  the  mode  of  cultivating  the  farm  for 
the  last  crop  does  not  exclude  the  respondents  from  labouring  and  cropping  the  groimd, 
as  has  been  usual  during  the  prior  years  of  the  lease,  but,  on  the  contrary,  authorizes 
them  to  cultivate  and  crop  the  ground  for  the  last  crop,  as  the  tenant  has  been  ac- 
customed to  do,  and  as  is  usual  in  the  district. 

The  Lord  Ordinary  pronounced  the  following  interlocutor,  with  the  accompanying 
note: 

"  29th  January  1845. — The  Lord  Ordinary  having  heard  parties*  procurators,  and 
considered  the  closed  and  whole  process,  Finds  that  the  lease  of  the  subjects  in  question 
was  to  endure  for  the  space  of  thirty  years,  and  the  lifetime  of  the  person  in  possession  at 
the  expiry  of  the  said  thirty  years  from  the  term  of  entry,  which  was  declared  to  be  Whit- 
sunday 1779  as  to  the  houses  and  grass,  and  as  to  the  arable  land  the  separation  of  the 
crop  of  that  year  from  the  groimd :  Finds  that  had  there  been  no  other  stipulation  in 
the  lease  with  respect  to  the  term  of  removal,  the  representatives  of  the  liferenter, 
although  entitled  to  reap  t^e  crop  on  the  ground  at  the  {)eriod  of  his  death,  on  payment 
of  a  proportion  of  the  rent,  would  not  have  been  entitled  to  legal  warning,  but  might 
have  been  summarily  removed,  there  being  no  title  of  possession  in  them  after  the  death 
of  the  liferenter,  excepting  to  the  effect  of  reaping  the  said  crop :  But  tinds,  that  the 
said  lease  contains  a  stipulation  by  which  it  was  declared  that^  in  ordet  to  avoid  any 
inconvenience  which  might  arise  either  to  the  landlord  or  the  representatives  of  the 
tenant  at  the  end  of  the  lease,  *  the  heir  or  representatives  of  the  tenant  that  shall  be  in 
*  possession  of  the  farm  at  the  expiration  of  this  tack,  shall  have  liberty  to  possess  and 
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^  crop  the  farm  one  year  more  after  the  tenant's  death,  upon  these  express  conditions, 

*  that  no  grass  grounds,  either  old  or  new,  shall  he  ploughed  up  hy  Uiem,  under  a  penalty 

*  of  two  pounds  sterling  for  each  acre  ploughed  of  grass,  and  so  on  in  proportion,  more  or 
^  less,  and  that  the  other  grounds  laboured  shall  be  cropped  as  usual,  and  not  more  than 

*  seven  or  eight  acres  of  wheat  sown  the  last  crop,  and  not  more  than  three  crops  of 

*  white  corn  sown  successively  without  a  meliorating  crop  intervening,  under  the  like 

*  penalty  for  ploughing  up  grass  : '  Finds  that  the  liferent  tenant  in  possession  after  the 
expiry  of  the  said  thirty  years,  died  on  the  2d  of  September  1844,  and  that  his  represen- 
tatives are  entitled  not  only  to  reap  the  crop  then  on  the  ground,  but  that  they  are 
entitled  to  possess  and  crop  the  farm  for  one  year  more  after  the  death  of  the  said  life- 
r(>nt  tenant,  that  is  to  say,  for  the  crop  and  year  1845  ;  and  that  during  the  said  year,  as 
being  the  last  year  of  the  lease,  they  are  bound  to  crop  and  possess  the  said  farm  in  terms 
of  the  conditions  contained  in  the  lease  applicable  to  the  said  year,  as  being  the  last  year 
thereof ;  and  therefore  declares  the  interdict,  as  granted,  perpetual,  and  decerns :  Finds 
the  res[)ondents  liable  in  expenses ;  appoints  an  account  thereof  to  be  given  in,  and  when 
lodged,  remits  the  same  to  the  auditor,  to  tax  and  report. 

"  Note. — It  is  settled  law  that  the  representatives  of  a  liferent  tenant  may  be 
summarily  removed  without  warning :  Gordon  v.  the  Representatives  of  Michie,  13feh 
Dec.  1794,  Mor.  13,851 ;  Stewart  v.  the  Representatives  of  Grimmond,  24th  June  1796, 
Mor.  13,853.  The  Lord  Ordinary  caimot,  as  the  respondents  argued,  decide  the  case 
uinni  any  other  hypothesis.  Neither  does  he  feel  himself  called  upon  to  determine  how 
the  rights  of  parties  niight  have  been  regulated  had  the  liferenter  died  at  a  diiferent 
period  of  the  year.  He  cannot  understand  how,  under  the  plain  construction  of  a  bona 
jide  contract,  in  which  the  representatives  of  a  liferent  tenant  dying  in  Sejitember  1844, 
and  who  are  only  entitled,  by  virtue  of  express  stipulation,  to  i>o6ses8ion  of  the  farm  for 
one  year  more,  are  to  possess  not  only  during  the  whole  year  from  Martinmas  1844  to 
Martinmas  1845,  but  during  the  whole  of  the  next  year,  and  until  Martinmas  1846.  It 
is  said  that,  if  the  year  1844  is  to  be  considered  as  the  last  year  of  the  lease,  then,  as 
more  than  the  quantity  of  land  permitted  had  already  been  laid  down  in  wheat,  the 
penalty  stipulated  under  the  condition  of  the  lease  might  in  strictness  apply.  But  the 
laniUord  is  not  here  demanding  any  such  penalty,  as  it  could  not  be  known  when  the 
tenant  was  to  die,  and  as  the  wheat  was  bona  Jide  laid  down. 

"  There  seems,  however,  no  reason  from  this  to  draw  the  conclusion  that,  under  an 
agreement  by  which  the  representatives  of  a  liferent  tenant  are  permitted  to  ])08se6S  for 
one  cro])  and  year  after  the  death  of  that  liferent  tenant,  such  representatives  are  to  reap 
two  crops,  and  possess  for  two  years,  which  is  the  practical  result  of  the  argument  of  the 
respondents." 

The  respondents  reclaimed ;  but  the  Court,  without  caUing  on  the  counsel  for  the 
suspenders  to  re^jly,  ad-  [200]  -hered  to  the  interlocutor  of  the  Lord  Ordinary,  with 
exi)enses. 


No.  131.       XVII.  Jurist  271.     1  March  1845.     1st  Div.— Lord  Robertson. 

Andrew  Henderson,  Suspender. — Maidvumt. 

Mrs.  Helen  Dunbah  or  Warden  and  Others  (Warden's  Trustees),  Respon- 
dents.— H.  J,  Bobertson. 

Landlord  and  Tenant — Hypothec^  Landlord's — Sequegtraiion  for  Rent — ItUerduL— 
Circumstances  in  which  a  note  of  suspension  and  application  for  interdict  of  a  sale  of 
a  tenant's  M'hole  stock,  crop,  and  effects  (including  work  horses  and  implements  of 
husl)andry  on  his  farm),  under  a  sequestration  for  rent,  refused,  generally  and  as  to 
the  work  horses,  but  passed  on  caution,  and  interdict  granted  as  to  the  implements  of 
husbandry  on  the  farm.  Obiter  dictum,  That  where  there  were  other  effects  sufficient 
to  satisfy  the  landlord's  hypothec,  the  Court  might  interfere  to  prevent  the  sale  of  the 
tenant's  work  horses. 

Process — Sheriff-substitute — Powers* — A  writer  in  Liidithgowshire,  not  being  the  ordi- 
nary Sheriff-substitute,  but  holding  a  commission  as  Sheriff-substitute  from  the 
princiiMil  Sheriff  of  that  county,  signed  a  warrant  for  sequestration  of  a  tenant's  crop 
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and  stocking  for  rent,  but  did  not   narrate  or  refer  to  his  commission  as  Sheriff- 
substitute  therein — Held  that  this  did  not  invalidate  the  warrant  for  sequestration. 

Andrew  Henderson,  farmer  at  Binny  Cottage,  by  UphaU,  Linlithgowshire,  is  the 
tenant  of  the  farms  of  Bumhouse  and  Blackcraig,  belonging  to  Mrs.  Helen  Dunbar  or 
Warden  and  others,  trustees  of  the  late  Robert  Warden  of  Parkhill,  at  a  rent  of  L.360 
sterling.  In  September  1843,  Henderson  was  owing  an  arrear  of  rent  for  crop  1841, 
of  L.  100,  also  the  entire  rent  of  crop  and  year  1842,  amounting  to  L.360,  which  had 
become  due  and  payable  at  Candlemas  and  Lammas  1843.  On  23d  October  1843,  a 
portion  of  the  crop  and  stocking  on  the  farms  was,  by  arrangement  with  the  complainer, 
sold  by  Warden's  trustees,  which  realised  a  sum  of  L.229,  6s.  9d.,  and  after  payment  of 
expenses  and  some  other  deductions,  this  sum  was  applied  towards  extinction  of  the 
arrear  of  crop  1841,  and  to  account  of  the  rent  of  crop  1842.  Warden's  trustees,  to 
preserve  their  right  of  hypothec,  presented  to  the  Sheriff  of  the  county  a  petition  for 
sequestration  of  the  crop  and  stocking,  &c.,  for  payment  of  the  arrear  still  remaining 
due  for  crop  1842,  and  in  security  of  thA  rent  for  crop  1843,  upon  which  petition  a 
warrant  of  sequestration  was  granted  on  30th  October  1843.  The  warrant  was  signed 
by  Mr.  John  Hardie,  writer,  Linlithgow,  who  holds  a  commission  as  one  of  the  Sheriff- 
substitutes  in  the  county.  He  was  not  the  ordinary  Sheriff-substitute,  and  his  com- 
mission was  not  referred  to  in  the  warrant. 

At  Lammas  1844,  the  whole  rent  for  crop  1843  became  due,  and  was  covered  by  the 
sequestration.  The  petition  for  sequestration  and  deliverance,  of  30th  October  1843, 
were  of  new  served  on  the  complainer,  and  a  minute  was  put  in  to  the  Sheriff,  stating 
that  the  arrears  for  crop  1842  had  been  reduced  to  L.142,  6s.  6d. ;  that  this  sum,  to- 
gether with  the  entire  rent  of  crop  1843,  being  L.360,  remained  due,  and  craving 
warrant  of  sale  to  the  extent  of  those  sums,  which  was  accordingly  granted  on  2 2d 
October  1844. 

In  the  meantime,  the  whole  crop  of  1842,  which  was  included  in  the  sequestration, 
had  been  disposed  of  by  Henderson,  without  the  proceeds  having  been  accounted  for  to 
Warden's  trustees ;  and  there  now  only  remained  on  the  farm,  subject  to  the  sequestra- 
tion for  the  crop  of  that  year,  the  stocking  of  cattle,  implements  of  husbandry,  and 
household  furniture. 

The  23d  January  1845  was  fixed  as  the  day  of  sale.  On  the  previous  day 
Henderson  presented  a  note  of  sus]3ension  and  interdict,  proceeding  upon  various 
grounds,  and,  inter  aliOj  on  the  allegation  that  the  warrant  of  sequestration  was  null, 
as  bearing  to  be  signed  by  a  Mr.  Hardie,  practitioner  in  Linlithgowshire,  who,  as  such, 
could  not  legally  act  as  a  Sheriff-substitute  in  that  county  \  at  all  events,  that  it  was 
null,  as  it  did  not  shew  that  Hardie  had  any  commission  or  authority  from  the  Sheriff 
to  act  as  his  substitute.  Henderson  objected  separcUim  to  the  proposed  sale  of  the  farm 
horses  and  implements  of  husbandry  under  the  sequestration ;  and  shewed  a  valuation 
of  the  stock  and  crop  on  the  farm  (exclusive  of  the  farm  horses),  amounting  to  some- 
what above  L.1000.     This,  however,  included  the  whole  crop  of  1844. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"8ih  February  1845. — The  Lord  Ordinary  having  heard  counsel  for  the  parties, 
passes  the  note  on  caution,  in  so  far  as  regards  the  sale  of  the  implements  of  husbandry, 
and  to  that  extent  continues  the  interdict ;  quoofi  vltra  refuses  the  note,  and  recalls  the 
interdict." 

Against  this  interlocutor  Henderson  presented  a  reclaiming  note,  praying  the  Court 

*'  to  recal  the  above  interlocutor,  in  so  far  as  the  note  of  suspension  is  refused,  and  the 
interdict  recalled,  and  remit  to  the  Lord  Ordinary  to  pass  the  note  on  caution,  and 
continue  the  interdict,  or,  at  least,  to  lemit  to  his  Lordship  to  pass  the  same  to  the 
extent  of  prohibiting,  discharging,  and  interdicting  the  threatened  sale  of  the  horses 
necessary  for  working  the  farm." 
At  advising. 

Lord  JiuHce-Oeneral, — The  first  objection  to  the  warrant  of  sequestration  is  un- 
tenable. As  to  the  work  horses  on  the  farm,  it  would  be  dangerous  to  say  that  the 
work  horses  on  a  farm,  however  numerous  or  valuable,  should  not  fall  under  the 
hypothec.     I  think  the  interlocutor  of  the  Lord  Ordinary  ought  to  be  adhered  to. 

[272]  Lord  Jeffrey. — Were  there  plenty  of  other  effects  to  satisfy  the  hypothec,  the 
Court  mighty  in  such  special  case,  interfere  to  prevent  the  sale  of  the  work  horses,  but 
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there  seems  to  be  little  here  beyond  a  crop,  which  does  not  fall  under  the  hypothec  for 
the  rent  of  that  period,  for  failure  to  pay  which  the  sale  now  in  question  is  to  take 
place.     I  think  the  interlocutor  of  the  Lord  Ordinary  must  be  adhered  to. 
Lords  Mackenzie  and  Fullerton  concurred. 

The  Court  accordingly  adhered  to  the  interlocutor  reclaimed  gainst,  and  found  the 
suspender  liable  in  the  expenses  of  the  discussion. 


No.  133.       XVII.  Jurist  272.     1  March  1845.     Ist  Div.— Lord  Robertson. 

John  Duff  and  Others  (Morton's  Trustees),  Pursuers  and  Respondents.— 

SoUcUor-OeTterai  (Anderson),  Cowan. 

John  Laing,  Defender  and  Advocator. — Hutherfurd,  Cook. 

Landlord  and  Tenant — Sub-Lease — Assignation. — A  warehouse  was  let  to  a  party  on  a 
verbal  lease  for  five  years  from  1836.  He  paid  the  rent  for  the  first  two  years,  viz., 
1837  and  1838,  and  afterwards,  without  any  written  sub-lease,  ceded  possession  to  a 
firm,  who  occupied  the  warehouse  for  a  year,  and  then  became  bankrupt,  and  were 
sequestrated.  The  rent  of  the  two  succeeding  years,  1839  and  1840,  was  paid  directly 
to  the  landlord  by  their  trustee.  During  part  of  1841,  the  trustee  had  yarns  in  the 
warehouse,  and,  after  the  close  of  1842,  when  an  action  had  been  raised  for  payment 
of  the  last  two  years'  rent,  was  still  in  possession  of  the  keys  of  the  warehouse — Held 
that,  in  the  circumstances,  the  trustee  was  liable  for  the  rents  of  the  years  1841 
and  1842. 

A  summons  was  brought  before  the  SheriflF  of  Forfarshire,  and  his  Substitute  at 
Dundee,  by  John  Duff  and  others,  trustees  of  the  late  Mrs.  Margaret  Petrie  or  Morton, 
against  John  Laing,  trustee  on  the  sequestrated  estates  of  M.  and  J.  Berrie,  merchants, 
Dundee,  for  payment  of  L.68  sterling, 

"  being  the  amount  of  an  account  consisting  of  rents  from  the  term  of  Martinmas  1840,  to 
and  including  the  term  of  Martinmas  last  1842,  of  a  warehouse  situated  in  Baltic  Street, 
Dundee,  belonging  to  the  pursuers,  and  occupied  formerly  by  the  said  M.  and  [273]  J. 
Berrie,  and  afterwards  by  the  said  defender,  trustee  foresaid,"  with  interest. 

To  this  summons  defences  were  given  in  for  Mr.  Laing.  The  circumstances  out  of 
which  the  action  arose  were  these. 

In  November  1836,  the  pursuers  let  a  warehouse  in  Baltic  Street^  Dundee,  to 
William  Halley,  merchant  in  Dundee,  on  a  verbal  lease  for  five  years  from  the  term  of 
Martinmas  1836,  at  a  rent  of  L.34.  It  appeared  from  the  evidence  of  Halley,  who  was 
examined  as  a  witness,  that,  in  November  1838,  he  paid  to  the  trustees  the  rent  of  the 
warehouse  from  Martinmas  1837  to  Martinmas  1838.  He  had  in  the  same  montJi  of 
November  got  two  sums,  one  from  W.  Ritchie  of  L.14,  the  other  from  M.  and  J.  Berrie 
of  L.  10,  as  the  rent  of  portions  of  the  warehouse  occupied  by  Ritchie,  and  by  M.  and 
J.  Berrie  respectively.  These  were  the  last  sums  he  ever  paid  to  the  trustees,  or  received 
from  M.  and  J.  Berrie,  as  rent  for  the  warehouse.  He  afterwards  ceded  possession  of  the 
warehouse  to  M.  and  J.  Berrie,  "  no  writing  of  sub-lease  passing  at  that  time  "  between 
him  and  the  Berries. 

In  November  1839,  M.  and  J.  Berrie  were  sequestrated,  and  the  defender  was 
appointed  trustee  on  their  estate.  He  paid  the  rent  of  the  warehouse  in  question  for 
1839  to  the  agent  for  Mrs.  Morton's  trustees,  and  got  from  them  the  following  receipt: 

'^  John  Laing,  trustee  on  M.  and  J.  Berrie's  estate. 

"Dundee,  17 th  Dec.  1839. — Received  from  ^Mf.  WilMwa-Halfey  thirty-four  pounds 
sterling,  being  payment  of  the  rent  for  the  year  from  Martinmas  1838  to  Martinmas 
eighteen  hundred  and  thirty-nine  of  a  warehouse  in  Baltic  Street,  let  to  him  by  Mrs. 
Morton's  trustees,  to  Wm.  Halley,  merchant,  Dundee,  which  rent  is  payable  half-yearly. 
The  said  payment  being  made  by  Mr.  John  Laing,  interim  factor  on  the  sequestrated 
estate  of  M.  and  J.  Berrie."  (Signed)         "  Will,  Barbie.^' 

He  likewise  paid  to  Morton's  trustees  the  rent  for  1840,  and  received  a  receipt  in 
terms  similar  to  that  for  the  rent  of  the  preceding  year, 
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On  31st  December  1840,  however,  the  agent  for  Morton's  trustees  wrote  to  Halley 
in  the  following  terms : 

"Sir, — Referring  to  my  note  of  26th  Nov.  last,  I  have  again  to  request  that  you  will 

be  80  good  as  to  order  payment  of  the  Martinmas  rent  due  to  Mrs.  Morton's  trustees,  of 

the  warehouse  in  Baltic  Street,  being  L.34.     If  the  rent  is  not  paid  by  Saturday  first  at 

mid-day,  I  will  be  under  the  necessity  of  applying  for  sequestration,  which  I  should 

legtet  to  do.     I  am,  Sir,  your  mo.  ob.  servt."  (Signed)         "  Will.  Barrie." 

It  did  not  appear  that  Halley  sent  any  answer  to  this  letter.  In  March  1841  he 
was  sequestrated.  About  the  same  time  certain  yams  which  belonged  to  M.  and  J. 
Berrie,  and  were  in  the  warehouse  at  the  time  of  their  bankruptcy,  where  they  had 
since  remained,  were  sold  by  the  defender,  and  removed  from  the  premises.  In  these 
circumstances  the  present  action  was  raised  against  the  defender  for  payment  of  the 
rent  of  the  warehouse  from  Martinmas  1840  to  Martinmas  1842.  In  the  course  of  the 
pursuer's  proof,  the  defender  was  examined  as  a  haver,  and  exhibited  the  keys  of  the 
warehouse,  which  were  redelivered  to  him. 

The  Sheriff-flubetitute  pronounced  the  following  interlocutor : 

^*  Dundee,  bth  December  1843.— Having  considered  the  record,  proof  adduced, 
productions,  and  whole  process.  Finds  that  the  rents  of  the  warehouse  in  question  now 
sued  for,  as  per  account  produced,  are  for  two  years  (from  Martinmas  1840  to  Martinmas 
1842,  inclusive)  at  the  rate  of  L.34  per  annum,  with  interest  thereon :  Finds  it  instructed 
by  the  deposition  of  William  Halley,  that  he  ceased  to  possess  the  warehouse  in  question 
at  Martinmas  1838,  at  which  term  M.  and  J.  Berrie  began  to  occupy  the  same  as  tenants: 
Finds  it  admitted  that  Halley  never  obtained  from  the  pursuers  any  written  lease  of  said 
warehouse,  but  that  he  continued  to  possess  the  same  from  year  to  year  for  several  years  : 
Finds  that  when  Halley,  by  an  arrangement  with  M,  and  J,  Berrie,  ceded  the  possession, 
and  they  became  the  tenants  of  said  warehouse,  it  was  afterwards  occupied  by  them,  and 
by  the  defender  Laing,  as  trustee  on  their  sequestrated  estate :  Finds  it  not  alleged  that 
the  rents  sued  for  have  been  paid,  and  that  M.  and  J.  Berrie  became  bankrupt,  and  were 
sequestrated  in  November  1839,  and  that  Halley  also  became  bankrupt,  and  was 
sequestrated  in  March  1841 :  Finds  that  the  goods  of  M.  and  J.  Berrie  were  in  said 
warehouse  at  the  time  they  were  sequestrated,  and  afterwards  continued  to  remain  in  it, 
and  that  it  is  instructed  by  the  receipts  produced  that  the  rents  thereof  for  the  years 
ending  Martinmas  1839  and  Martinmas  1840  were  paid  to  the  pursuers  by  the  defender 
Laing,  as  interim  factor,  and  as  trustee  on  M.  and  J.  Berrie's  sequestrated  estate :  Finds 
no  proof  of  the  defender  having  given  up  possession  of  the  said  warehouse  to  the 
pursuers ;  but,  on  the  contrary,  finds  it  instructed  by  the  deposition  of  the  defender, 
when  examined  as  a  haver  under  this  process,  that  he  was  still  in  possession  of  the  keys 
thereof,  and  which  he  then  exhibited,  and  were  delivered  back  to  him :  Finds,  in  such 
circumstances,  that  the  defender  is  liable  for  the  rents  sued  for,  and  therefore  repels  the 
pleas  maintained  in  defence,  and  decerns  against  the  defender  in  terms  of  the  libel : 
Finds  the  defender  liable  in  expenses ;  allows  an  account  thereof  to  be  given  in,  and 
remits  to  Mr.  John  Boyd  Baxter,  writer  in  Dundee,  to  tax  the  same,  and  to  report." 

(Signed)        "John  I.  Henderson." 

The  Sheriff,  on  appeal,  adhered. 

liung  advocated  and  pleaded — ^The  summons  in  the  Inferior  Court  libels  upon  no 
lease  by  the  pursuers  to  the  defender,  and  is  irrelevant  as  an  action  for  rent.  There  was 
no  contract  of  lease  between  the  pursuers  and  the  defender,  who  was  a  sub-tenant,  liable 
only  to  Halley  for  rent,  and  he  has  settled  for  the  rent  in  course  of  his  dealings  with 
Halley,  as  he  could  shew  in  any  question  with  Halley.  The  defender's  sub-tenancy  is 
proved  by  the  letter  of  the  agent  of  Morton's  trustees  to  Halley,  of  30th  December  1840 : 
It  is  also  apparent  from  the  mutual  relation  of  parties.  The  defender  cotdd  have  brought 
no  action  against  Morton's  trustees  as  his  landlords,  and  therefore  no  coimter  action  for 
rent  at  their  instance  can  lie  against  him.  At  all  events,  and  supposing  the  authority  of 
the  case  of  Provan's  Creditors  v.  Magistrates  of  Edinburgh  to  apply  (which  it  does  not, 
because  in  that  case  payment  of  rent  was  effected  through  the  hypothec,  while  here  the 
action  is  a  mere  personal  action),  the  defender's  liability  cannot  extend  beyond  Martiiunas 
1841,  when  Halley's  lease  terminated,  because  there  is  no  allegation  of  tacit  relocation. 
There  was  no  possession  by  the  defender,  nor  is  there  proof  of  any  from  Martinmas  1841 
to  Martinmas  1842.  It  is  true  the  defender  had  the  keys  of  the  warehouse  after  that 
period,  but  he  merely  held  them  tijl  Halley  should  apply  for  them,. 
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Morton's  trustees  pleaded — The  objection  to  the  summons  is  groundless  in  itself,  and 
cannot  be  heard  after  the  procedure  which  has  taken  place  in  the  Inferior  Court  The 
question  here  is  an  to  the  nature  of  the  defender's  occupancy.  However  that  occupancy 
might  commence,  it  is  clear  that  he  adopted  the  position  of  tenant,  and  made  himself 
answerable  to  the  purauers  for  rent.  He  took  receipts  from  them  for  payments  made  in 
his  own  name,  and  the  warehouse  is  set  forth  in  those  receipts  as  let  to  Halley,  merely 
to  describee  [274]  the  rent  and  other  conditions  of  the  lease  which  Halley  had  assigned  by 
ceding  possession  of  the  warehouse  to  the  defender.  But  supposing  the  defender  to  have 
been  Halley's  sub-tenant,  the  landlord  has  not  only  ihe  power  of  sequestration  for  effect- 
ing payment  of  rent,  but  he  has  a  personal  action  against  the  sub-tenant  for  intromission. 
This  last  action  can  only  be  met  by  proof  of  payment  to  the  principal  tenant^  and  that  is 
a  sufficient  protection  to  the  sub-tenant.  In  short,  if  this  is  a  case  of  sub-tenancy  from 
Martinmas  1840  to  Martinmas  1841,  the  defender  is  liable  to  the  pursuers  in  respect 
of  his  occupancy  and  non-payment  of  rent  to  the  principal  tenant :  Provan's  Crediton 
V.  Magistrates  of  Edinburgh,  M.  6235.  As  to  the  defender's  liability  for  the  rent  of  the 
last  year ;  the  fact  that  the  defender  kept  the  keys  during  the  whole  of  that  time,  and 
by  so  doing  kept  possession  of  the  warehouse,  at  least  to  the  effect  of  preventing  the 
pursuers  from  reletting  or  otherwise  disposing  of  it,  is  of  itself  perfectly  sufficient  to 
support  the  pursuers'  claim. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"dth  November  1844, — The  Lord  Ordinary  having  heard  parties'  procurators  and 
considered  the  closed  record  and  whole  process,  Repels  the  preliminary  objection  to  the 
form  of  the  summons :  Finds  that  the  subjects  in  question,  stated  to  have  been  let  to 
William  Halley  for  a  period  of  live  years,  were  merely  so  let  under  a  verbal  lease :  Finds 
it  proved  by  the  receipts  produced,  Nos.  11  and  12  of  process,  that  the  rents  for  the 
years  from  Martinmas  1838  to  Martinmas  1839,  and  from  Martinmas  1839  to  Martinmas 
1840,  were  paid  directly  by  the  advocator  to  the  landlord:  Finds  no  evidence  of  any 
sub-lease  having  been  granted  by  the  said  William  Halley  to  the  advocator  or  hu 
constituents :  Finds  it  admitted  that  the  advocator  was  in  ptossession  of  the  premises, 
and  had  yarns  remaining  therein  until  some  months  prior  to  Whitsunday  1841 :  Finds 
no  allegation  on  record  that  this  possession  was  of  a  part  of  the  premises  only :  Finds  it 
proved,  by  the  deposition  of  the  said  William  Halley,  that  he  had  ceded  possession  of 
the  said  premises  to  the  constituents  of  the  advocator :  Finds  it  proved  tliat  the  advocator 
retained  possession  of  the  keys  of  the  said  premises  until  after  the  institution  of  the 
present  action :  Finds  it  not  alleged  that  he  ever  tendered  delivery  of  the  said  keys, 
either  to  the  respondents  or  to  the  said  William  Halley ;  and,  therefore,  having  lawfully 
obtained  possession  of  the  said  keys,  finds,  that  as  he  retained  the  same  during  the  whole 
of  the  two  years  in  question,  and  was  thus  in  the  lawful  civil  possession  of  the  said 
premises,  of  which  he  might  have  made  such  further  use  as  he  thought  proper,  that  he 
thereby  became  liable  for  the  rent  thereof  :  Finds  it  not  alleged  that  any  rent  was  paid 
by  the  advocator  to  the  said  William  Halley  on  account  of  such  possession,  and  in 
respect  it  is  not  averred  that  any  rent  was  paid  to  the  landlord  ;  and  further,  in  respect 
of  the  findings  contained  in  the  interlocutor  of  the  Sheriff-substitute,  of  5th  Decemher 
1843,  repels  the  reasons  of  advocation,  remits  simpliciter  to  the  Sheriff,  and  decerns: 
Finds  the  advocator  liable  in  expenses ;  allows  an  account  thereof  to  be  given  in,  and 
when  lodged,  remits  to  the  auditor,  to  tax  the  same  and  report." 

Laing  reclaimed.     At  advising. 

Lord  Jugtiee-Oeneral, — ^The  chief  point  in  this  case  is,  whether  the  occupancy  of 
Laing  was  on  an  assignation  or  on  a  sub-lease.  I  have  come  to  be  of  opinion  that  it  was 
occupancy  on  an  assignation — an  assignation  rebus  ipsis  etfaetis,  I  think  Laing  has,  hy 
his  conduct  throughout,  raised  that  construction  of  the  matter.  There  is  indeed  nothing 
to  indicate  that  this  party  was  a  sub-tenant.  Halley  agreed  that  Laing  should  take  his 
place  as  tenant.  He  accordingly  cedes  possession  to  Laing,  who  for  two  years  pays  the 
rent  of  the  warehouse  ;  and  after  those  two  years  we  find  goods  of  his  remaining  on  the 
prendses,  and  then  it  appears,  from  Laing's  own  deposition,  that  he  is  in  possession  of 
the  keys  after  this  very  action  has  been  raised.  In  the  whole  circumstances,  I  think  the 
Lord  Ordinary  is  right,  and  that  his  Lordship's  interlocutor  ought  to  be  adhered  to. 

Lord  Mar^enzie. — I  agree  with  your  Lordship.  The  allegation  that  this  party  had 
not  possession  during  1841  and  1842  won't  do.  He  had  goods  on  the  premises  divinf; 
a  eonsiderable  part  of  the  year  1841,  and  he  had  the  keys  during  the  year  1842.    But 
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he  says  he  is  sub-tenant,  and  cannot  be  forced  to  pay  the  rent  to  the  landlord,  but  is 
only  bound  to  account  to  the  original  tenants.  The  evidence,  however,  goes  to  shew, 
not  that  there  was  here  a  sub-lease,  but,  on  the  other  hand,  that  there  was  an  assignation. 
There  was  no  reason  or  motive  for  a  sub-lease,  and  there  seems  to  be  no  sufficient  evi- 
dence of  it.  The  tenant,  Halley,  ceded  possession  to  M.  and  J.  Berrie — the  defender's 
authors.  It  does  appear  that  in  November  1838  he  received  a  small  sum  of  money  from 
them,  on  what  footing  he  does  not  seem  to  recollect,  nor  whether  it  was  as  landlord  of 
a  sub-tenant.  It  would  appear  that  for  some  time  he  had  let  one  part  of  the  warehouse 
to  the  Berries,  and  another  part  to  a  person  called  Ritchie.  But  then,  whatever  doubt 
this  might  be  thought  to  raise  is  entirely  dispelled  by  the  payments  which  Laing — the 
sub-tenant  as  he  calls  himself — made  over  and  over  again  to  the  pursuers,  and  by  the 
receipts  which  he  took  from  them,  in  which  nothing  is  said  about  a  subset.  It  is  true 
that  in  the  receipts  reference  is  made  to  the  lease  to  Halley ;  but  that  is  as  intelligible  on 
the  footing  of  this  being  an  assignation  as  of  its  being  a  sub-lease,  because  in  either  case 
it  merely  fixed  the  amount  of  rent,  &c.  That  a  claim  was  made  on  Halley  in  the  end  of 
1839  is  not  indicative  of  a  sub-lease ; — it  is  easily  explained  by  the  fact  that  this  was  an 
assignation. 

Lord  Fullerton, — I  am  of  the  same  opinion. 

Lord  Jeffrey, — I  concur.  When  a  divided  possession  was  enduring,  which  was  the 
case  for  a  short  time,  then  perhaps  there  existed  something  of  the  nature  of  a  sub-lease. 
But  with  regard  to  the  rents  sued  for,  there  is  all  the  evidence  that  can  be  necessary  to 
shew  that  the  case  was  one  of  assignation,  and  that  there  was  no  sub-tenancy. 

The  Court  accordingly  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  with 
additional  expenses. 

[S.C.  7  D.  556.] 


No.  139.  XVII.  Jurist  291.     6  March  1845.     1st  Div. 

Mrs.  Horn  or  Duncanson,  Petitioner. — Heriot. 

Factor  Loco  Tutoris. — The  Court  refused  to  appoint  a  female  to  be  a  factor  loco  tuUn'ia, 

Mrs.  Duncanson  presented  a  petition,  stating  that  her  husband,  who  had  been 
manager  of  the  Ulster  Bank  at  Enniskillen,  had  died  in  July  last  leaving  an  infant 
daughter ;  that>  at  the  time  of  his  death,  Mr.  Duncanson  had  been  possessed  of  property 
in  Scotland,  both  heritable  and  moveable ;  that  the  petition  had  been  intimated  to  the 
child's  two  next  of  kin  both  on  the  father  and  mother's  side,  and  praying  that  the  Court 
would  appoint  her  as  factor  loco  tutoris  to  her  infant  daughter. 

The  Lord  Jtufice-General  stated,  that  the  Court  could  not  appoint  a  female  to  such  an 
office. 

A  gentleman  was  then  suggested  by  the  petitioner  as  factor,  and  was  nominated  to 
the  office  by  the  Court  in  common  form. 


No.  140.  XVII.  Jurist  291.     6  March  1845.     1st  Div. 

Colonel  Fraser,  Petitioner. — Oeorge  Duvdas. 

Curator  Bonis. — The  Court  de  piano  refuse  to  appoint  a  female  to  the  office  of  curator 
bonis 

No.  142.     XVII.  Jurist  292.     6  March  1845.     1st  Div.— Lord  Cuninghame. 

Mrs.  Agnes  Darnley  or  Uanein,  Pursuer. — Eutherfurd,  Christison,  Logan, 
Robert  Muirhead  Kirkwood  and  Others,  Defenders. — Penney. 

Prescription^  Sexennial — Bill  of  ExrhaTige — Presumption — Proof,— A  party  granted  a 
bill  for,  L.954,  14s.,  and  thereafter  died.  His  representative,  within  the  prescriptive 
period,  made  payment  of  L.480  to  account  of  the  bill,  and  the  payment  was  marked 
on  the  back  of  the  bill  by  a  party  acting  for  the  creditor.     After  the  prescriptive 


490  RANKIN   V.    KIRK  WOOD,    te.  XVHJMfltlMH 

period  had  run,  an  action  was  brought  for  the  balance.  The  defender  made  a  yiitual 
admission  that  the  bill  was  signed  by  the  defender's  author,  and  that  he  had  made  a 
partial  payment  of  L.480 ;  but  dded,  that  he  did  not  know  whether  any  balance 
remained  due — Held  that  the  bill  was  prescribed,  and  that  the  debt  could  only  be 
proved  by  the  writ  or  oath  of  the  defender.  Qttestion,  Whether  payments  of  interest, 
and  partial  payments,  within  the  prescriptive  period,  prove  the  constitution  of  the  debt 
in  the  bill,  to  the  effect  of  eliding  prescription. 

Proof — Statute  6  Oeo,  IV.  c.  120 — Admission — Oath. — Question^  Whether  a  party, 
having  made  certain  admissions  in  a  closed  record,  can  competently  make  statements  on 
oath  contradictory  of  such  admissions. 

Process — Multiplepoinding. — Circumstances  in  which  a  multiplepoinding  being  objected 
to,  on  the  grounds  that  it  put  in  the  mouths  of  the  nominal  raisers  statements  which 
they  denied,  and  were  disputing  in  another  relative  process,  and  that  there  was  no 
double  distress,  the  objections  were  repelled. 

A  summons  was  raised  by  Mrs.  Agnes  Damley  or  Rankin,  widow  of  the  deceased 
John  Rankin,  sometime  residing  at  Righead,  in  the  parish  of  New  Monkland,  as  execu- 
trix nominate  of  her  late  husband,  who  was  nearest  of  kin  of  his  brother  Robert, 
against  Robert  Muirhead  Kirkwood  of  Waterhead — which  property  was  left  to  him  by  his 
father  on  condition  that  he  should  pay  all  his  father's  just  and  lawful  debts — and 
against  his  brother,  W.  Muirhead  Kirkwood,  and  his  two  sisters,  as  representing  the 
deceased  Robert  Muirhead  Kirkwood,  tlieir  father,  as  also  against  Mrs.  Isobel  Wother- 
spoon  or  Kirkwood,  widow  of  the  deceased,  and  others,  his  executors  nominate.  The 
summons  concluded  for  payment  of  L.954,  14s.,  with  interest  from  18th  May  1835,  but 
under  a  deduction  of  1^.480  paid  to  account  on  15th  April  1841,  and  also  of  any  sum 
that  the  defenders  might  instruct  as  the  value  of  certain  furnishings  received  by  the  Lite 
John  Rankin  to  account  of  the  said  sum. 

The  summons  proceeded  on  a  narrative  to  the  following  effect.  The  deceased  Robert 
Muirhead  Kirkwood,  commonly  called  Robert  Muirhead  of  Clayslope,  borrowed  from 
the  deceased  Robert  Rankin  various  sums  amounting  to  L.954, 148.,  for  which  he  accepted 
the  following  promissory-note : 

''  Clayslope,  I5th  May  1834. 

"  Twelve  months  after  date,  pay  to  me  or  order,  in  the  house  of  John  Mack,  writer 
in  Airdrie,  the  sume  of  nine  hundred  and  fifty-four  pounds  forten  shillings  sterling, 
value  received  of "  (Signed)  "  Robert  Rankin. 

"  Robert  M.  Kirkwood/' 

"  To  Robert  Muirhead  of  Clayslope'^ 

Mr.  Kirkwood  died  on  12th  August  1839.  Repeated  applications  were  made  to 
Robert  Muirhead  Kirkwood,  his  son,  who  paid  L.480  in  cash  to  account  of  the  bill,  when 
the  following  marking  was,  in  his  presence,  and  at  his  desire  made  on  the  back  thereof : 

"  Righead,  Uth  AprU  1841. 

"  Received  of  the  within  from  Robert  Muirhead,  son 
of  the  deceased,  the  sume  of  four  hundred  and  eighty  pounds  sterling." 

(Signed)  "  Robert  Rankin." 

This  payment  was  made  to  John  Rankin,  to  whom  his  brother  Robert,  who  died 
in  Jime  foUowing,  had  handed  it  as  a  gift,  without  having  fiUed  up  his  name  as  the 
drawer.  Both  John  and  Robert  were  old  and  infirm,  and  John  got  his  son,  the  now 
deceased  Robert  Rankin,  junior,  who  was  living  in  family  with  him,  to  write  out  on  the 
back  of  the  bill,  and  subscribe  for  his  uncle  Robert  the  above  receipt  for  the  foresaid 
payment,  and  at  the  same  time  inserted  the  signature  or  name  "  Robert  Rankin,"  as  the 
drawer  of  the  bill.  It  was  added  that,  in  autumn  1 841,  John  Rankin  received  at  different 
times  about  ten  bolls  of  potatoes  and  various  quantities  of  butter  to  account  of  the  debt 
in  the  biU. 

Defences  were  given  in,  stating,  as  a  preliminary  objection,  that  as,  on  the  pursuer 
shewing  Robert  Rankin,  junior,  was  exfcude  drawer  of  the  bill,  so  the  pursuer  could  not 
insist  in  the  present  action,  which  was  founded  exclusively  on  the  bill.  On  the  merits 
the  defenders  pleaded  prescription,  and  stated  that,  as  they  had  no  personal  knowledge 
on  the  subject,  they  could  not  admit,  without  proof  of  the  fact,  that  any  true  debt,  such 
as  the  bill  was  alleged  to  vouch,  ever  existed.  The  defences  contained  the  following 
statement  as  to  the  partial  payment : 
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"  As  to  the  payment  of  JJASO  in  April  1841,  all  that  happened  was,  that  the  defender, 
Robert  Muirhead  Kirkwood,  was  told,  that  the  amount  formed  a  debt  of  his  father  to 
Robert  Rankin,  senior,  who  was  then  alive ;  and,  taking  the  statement  for  granted,  he 
made  the  payment  in  question.  But  he  and  the  other  members  of  his  family  after* 
wards  became  convinced  that  the  claim  was  not  one  which  was  admissible,  at  all  events 
without  further  proof.  The  payment,  be  it  observed,  was  within  the  years  of  prescription, 
and,  therefore,  it  is  quite  open  to  the  defenders  to  maintain  the  plea  of  prescription, 
either  on  the  footing  of  no  debt  being  resting-owing,  or,  which  comes  to  the  same  result, 
of  no  debt  having  ever  been  due.  It  is  not  true  that  any  other  acknowledgment  of  the 
debt,  direct  or  indirect,  was  ever  made." 

The  record  having  been  closed  on  the  summons  and  defences,  the  Lord  Ordinary  pro- 
nounced the  following  interlocutor : 

"  19/^  June  1844. — ^The  Lord  Ordinary  having  heard  parties'  procurators,  sists  pro- 
cess, in  order  that  the  representatives  of  Robert  Rankin,  junior,  may  be  made  parties  to 
the  disonssion." 

A  summons  of  multiplepoinding  was  then  raised  by  Mrs.  Agnes  Damley  or  Rankin, 
the  pursuer  in  the  action  on  the  bill,  in  name  of  Robert  Muirhead  Kirkwood  and  others, 
the  defenders  in  that  action,  calling  as  defenders  and  claimants  the  pursuer  in  the  action 
on  the  bill,  and  the  representatives  of  George  Rankin,  junior,  and  concluding  that  the 
pmrsuers  should  be  decerned  to  make  payment  out  of  the  fund  in  mediOy  viz.,  the  balance 
of  the  bill,  to  such  of  the  defenders  as  should  have  best  right  thereto. 

To  this  summons  objections  were  presented  for  Robert  Muirhead  and  others,  the 
nominal  raisers. 

No  compearance  was  made  for  the  representatives  of  Robert  Rankin,  junior. 
Mrs.  Damley  or  Rankin  pleaded — The  competency  of  [293]  a  multiplepoinding,  in 
circumstances  like  the  present,  has  been  conclusively  fixed  by  the  c€ise  of  Miller  v.  Ure, 
23d  June  1838;  and  the  multiplepoinding  now  raised  ought  to  be  conjoined  with  the 
previous  action.  In  the  action  for  payment  there  is  the  clearest  proof  of  the  con- 
stitution of  the  debt.  The  signature  of  the  biU  is  virtually  admitted  by  the  defenders ; 
then,  admitting  the  signature,  they  have  not  denied  its  presentment  when  the  partial 
payment  of  L.480  was  made.  No  debt,  then,  was  jmid  to  the  pursuer  except  a  partial 
payment  of  the  debt  contained  in  the  bill  sued  on.  The  defence,  in  short,  involves  an 
admission  of  the  constitution  of  the  debt ;  and  when  a  party  j)leads  prescription,  if  he 
does  not  deny  constitution  he  must  aver  payment. 

Robert  Muirhead  Kirkwood  and  others  replied — ^The  multiplepoinding  raised  in 
name  of  the  defenders  of  the  action  for  payment  is  incompetent,  because  it  makes  the 
objectors  admit  a  debt  which  they  deny,  and  puts  into  their  mouths  statements  which 
they  disclaim.  Besides,  there  is,  in  no  proper  sense,  a  double  claim  on  the  bill.  There 
can  only  be  one  claim  on  it,  viz.,  at  the  instance  of  the  drawer,  Robert  Rankin,  junior, 
or  his  representatives.  If  the  pursuer's  statement  is  true,  her  proper  course  was  to  have 
brought  a  declarator  of  trust  against  the  representatives  of  Roljert  Rankin,  junior,  and 
under  such  an  action,  if  well  founded,  to  have  obtained  a  transference  of  the  bill,  under 
which  John  Rankin's  representatives  might  have  proceeded  to  sue.  At  all  events,  a 
conjiuiction  of  the  multiplepoinding  with  the  previous  action  is  out  of  the  question.  As 
to  the  action  for  payment — partial  payment  by  a  representative  before  prescription  is  of 
little  consequence.  It  does  not  necessarily  imply  an  admission  of  the  debt.  It  is  merely 
payment  towards  a  bill  on  which  execution  may  follow,  and  it  is  necessarily  connected 
with  the  existence  of  the  bill  as  a  document  of  debt.  But  after  the  prescriptive  period, 
when  the  bill  has  no  longer  any  existence  as  a  document  of  debt,  the  question  is, — is 
there  evidence  of  the  debt  extrinsic  of  the  bill  ?  Even  where  constitution  of  the  debt  is 
admitted  (and  there  is  no  such  admission  by  the  defenders,  who  aver  that  they  know 
nothing  of  the  debt),  the  presumption  of  the  statute  applies,  viz.,  that  the  debt  has  been 
paid,  and  that  independently  of  any  averment  of  payment.  After  the  matter  has  been 
referred  to  the  debtor's  oath,  indeed,  the  refusal  of  the  original  debtor  to  give  a  satis- 
factory explanation  of  the  payment  of  a  debt,  the  constitution  of  which  he  admits,  may 
be  enough  to  support  the  claim  of  a  pursuer ;  but,  in  the  case  of  the  original  debtor's 
representatives,  such  failure  to  give  an  explanation  of  the  mode  of  payment  cannot  be 
required,  because  it  may  not  be  in  their  power  to  give  it. 
The  Lord  Ordinary  pronounced  the  following  interlocutor : 
"18ft  Jnly  1844. — Having   heard    parties'   procurators,    conjoins    the  process   of 
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luultiplepoinding  mised  in  the  name  of  Mrs.  Isobel  Wotherspoon  or  Muirhead  Kirk- 
wood,  and  others,  with  this  process,  at  tlie  instance  of  Mrs.  Agnes  Damley  or  Rankin, 
relict  and  executrix  of  John  Rankin  ;  reserving  all  objections  to  the  process  of  multiple- 
poinding,  and  all  claims  of  expenses  hinc  inde  ;  and  makes  avizandum  with  the  conjoined 
pi-ocess  and  debate." 

Two  days  afterwards,  his  Lordship  pronounced  the  following  interlocutor,  with  the 
accompanying  note : 

"  20th  July  1844. — ^The  Lord  Ordinary  having  heard  counsel  in  these  actions,  as 
lately  conjoined,  and  thereafter  considered  the  record,  productions,  and  whole  processes; 
first,  witli  respect  to  the  competency  of  the  multiplepoinding  which  is  objected  to  by 
Mrs.  Kirkwood  and  others,  as  trust-disponees  of  the  deceased  Robert  Muirhead  Kirk- 
wood,  senior ;  in  respect  it  appears  to  the  Lord  Oixliuary  that  the  claim  libelled  on,  if  it 
shall  be  ultimately  found  to  be  resting-owing  by  the  principal  debtors,  could  not  be 
safely  paid  by  the  nominal  pursuers  as  debtors  to  any  party,  in  right  of  the  original 
creditor,  without  having  the  representatives  both  of  John  Rankin,  and  of  Robert  Rankin, 
junior,  in  the  field ;  and  that  the  statements  set  forth  in  this  particular  liable  as  the 
averment  of  the  nominal  raisers,  will  in  no  shape  commit  them,  but  must  be  held,  from 
the  nature  of  multiplepoindings,  to  be  the  statement  of  the  real  raisers  only,  repels  the 
objection  to  the  competency  of  this  multiplepoinding  as  a  branch  of  these  conjoined 
actions ;  and,  ttacondlyj  with  regard  to  the  merits  of  ^e  ordinary  action,  invohang  the 
liability  of  the  defenders  for  tlie  debt  claimed  for  them ;  Imo,  Finds  it  specially  averred 
in  the  summons,  and  not  denied  in  the  defences,  that  the  bill  for  L.954,  14s.,  specified 
on  record,  bears  the  subscription  of  the  defenders'  predecessor,  the  deceased  Robert 
Muirhead  Kirkwood,  senior,  as  acceptor :  2do,  Finds  it  admitted  by  the  defenders  that 
the  said  Robert  Muirhead  Kirkwood,  senior,  died  before  the  elapse  of  the  years  of  pre- 
scription ;  and  that  the  defenders,  his  representatives,  do  not  allege  that  he  paid  any  i)art 
of  the  said  sum  during  his  life :  3/u),  Finds  it  also  admitted  that  the  defender,  Robert 
Kirkwood,  junior,  as  representing  his  father,  the  original  debtor,  did,  subsequent  to 
his  father's  death,  and  within  the  years  of  prescription,  make  payment  of  no  less  than 
L.480  sterling  to  account  of  said  bill :  Ato,  Finds  that  the  defenders  have  not  stated  tliat 
they  made  any  further  payment  to  account  of  the  said  bill  since  the  first  partial  payment 
before  specified  was  made.  Under  these  circumstances,  finds  it  unnecessary  to  make 
any  reference  to  the  oath  of  the  defenders,  in  respect  that  the  constitution  and  resting- 
owing  of  the  original  debt  are  already  sufiiciently  established  by  the  judicial  statements 
and  admissions  of  the  defenders ;  therefore  repels  the  defence  of  prescription  pleaded  in 
the  ordinary  action  ;  and  finds  that  the  balance  still  due  on  the  said  bill  ia  the  fund  tii 
medio  in  the  multi})lepoinding,  as  to  which  finds  the  defenders,  the  nominal  raisers, 
liable  in  once  and  single  payment  only,  and  allows  the  representatives  of  John  Rankin, 
and  of  Robert  Rankin,  junior,  to  lodge  their  respective  claims  on  the  same  against  the 
second  box-day  in  the  ensuing  vacation,  to  be  revised  and  adjusted  on  the  third  day  of 
November  next ;  finds  the  defenders,  the  trustees  of  Robert  Muirhead  Kirkwood,  senior, 
liable  for  the  expenses  incurred  in  the  ordinary  action,  and  in  objectuig  to  the  multiple- 
poinding, and  remits  the  account  thereof,  when  lodged,  to  the  auditor  to  tax  and  report 

"  Note, — On  examining  the  whole  history  of  this  case,  the  Lord  Ordinary  has  a 
strong  impression  that  legal  and  technical  pleas  are  resorted  to  by  the  principal  debtors 
to  evade  a  claim  manifestly  well  founded  in  substantial  justice. 

*'  The  large  debt  which  is  now  disputed  was  contained  in  a  bill  for  L.954, 148.,  granted 
by  Robert  Muirhead  Kirkwood,  senior,  now  deceased,  to  Roberk  Rankin.  It  was  pay- 
able twelve  months  after  18th  May  1834;  due  21st  May  1835;  and  consequently 
was  not,  even  exfaeie^  liable  to  the  objection  of  prescription  till  May  1841. 

"  Long  before  that  period,  Robert  Muirhead  Kirkwood,  the  acceptor,  died;  and  in 
April  1840,  above  a  year  before  the  prescriptive  years  elapsed,  the  defender,  Robert 
Kirkwood,  junior,  the  leading  trustee  of  his  father,  acknowledged  the  debt  by  paying 
L.480,  t.e.,  about  one-half  of  it  to  account. 

"  This  payment  is  not  vouched  in  the  handwriting  of  Kirkwood,  because  the  whole 
transaction  seems  to  have  been  managed  by  parties  ignorant  of  business,  and  the  creditor 
in  right  of  the  bUl  reposed  exuberant  confidence  in  the  members  of  his  own  family.  But 
it  is  immaterial  in  what  hand  the  payment  is  marked,  as  the  fact  of  the  payment  is 
admitted. 

"  The  defenders  seem  to  have  got  other  advice  since  making  this  honest  payment 
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and  they  now  plead  prescription^  alleging  that  they  know  nothing  ahout  the  debt,  and 
that  the  pursneis  cannot  establish  the  origin  and  constitution  of  the  debt  except  by 
their  oath, 

'^  The  Lord  Ordinary  has  explained  the  series  of  facts  on  which  he  has  come  to  the 
conclusion  that  the  plea  of  prescription  is  not  maintainable  by  the  defenders ;  and  as 
these  facts  are  incontestable,  the  conclusion,  in  point  of  law,  deducible  from  them, 
appears  to  be  equally  insuperable. 

[294]  "  The  present  case  is  of  a  peculiar  nature,  and  there  is  no  precedent  in  our 
books  marked  with  the  same  specialties.  Here  the  acceptor  of  a  large  bill  died  long 
before  the  years  of  prescription  had  elapsed.  On  his  death,  his  representatives  were 
applied  to  for  payment,  and  they  paid  one^hcUf  of  it  to  account  within  the  years  of  pre> 
geription,  thus  giving  the  creditor  the  most  unequivocal  acknowledgment  of  tlie  justice 
of  the  debt  when  they  entered  on  the  succession  of  the  debtor,  while  their  statement 
implies  that  they  have  paid  none  of  the  debt  since  ;  all  which  renders  any  reference  to 
their  oath  unnecessary. 

^*  The  facts  admitted  here  exclude  the  plea  of  prescriptiim  as  effectually  as  it  was 
held  to  be  obviated  in  the  late  case  of  Mitchell  and  Ferrier,  23d  Noveml)er  1842,  or  in 
the  earlier  cases  of  Bryson  against  Ay  ton,  4  Shaw  180,  and  Ritchie,  15th  January 
1836.     In  the  last  of  these  cases  it  was  properly  laid  down,  that  '  when  judicial  admis- 

*  sions  are  sufficient  to  elide  prescription,  there  is  no  room  for  a  reference  to  oath.' 

"  The  defenders  argue,  it  is  a  point  of  settled  law,  that  when  partial  payments  have 
been  made,  as  in  the  present  instance,  within  the  six  years  during  which  summary 
diligence  is  competent  on  bills,  they  do  not  interrupt  prescription ;  and,  on  that  ground, 
it  is  maintained  that  the  payment  in  1841  was  not  sufficient  to  preserve  the  bill  libelled 
on  from  prescription.  But  the  law  as  to  partial  payments  on  bills  within  the  prescri[)- 
tive  perioil  appears,  from  the  cases  cited  by  the  last  author  (see  Thomson  on  bills,  641- 
642,  &c.),  to  be  by  no  means  fixed  by  any  authoritative  decisions ;  but  it  is  imnecessary 
to  examine  them  minutely  in  the  present  instance,  as  in  the  analogous  cases  which  have 
hitherto  occurred  the  questions  generally  related  to  partial  payments  by  the  original 
ddftor^  but  here  the  question  is  as  to  the  effect  of  adoption  of  the  debt  within  the  years 
of  prescription  by  the  heirs  and  representatives  of  a  deceased  debtor,  and  when  so  adopted, 
it  is  thought  the  debt  cannot  be  afterwards  repudiated. 

"It  is  well  observed  by  Mr.  Bell,  in  his  Principles  (sect.  597),  that  *  it  is  not  available 
'  to  preserve  a  bill  in  force  that  the  creditor  has  made  affidavit  and  claimed  imder  a 

*  private  trust,  but  when,  in  the  course  of  such  trust,  the  debt  has  beefh  recognised,  it  will 

*  be  a  bar  to  the  plea  on  the  statute.'  The  just  rvde  thus  laid  down  is  sufficient  to 
govern  the  present  case.  The  defenders  here  call  themselves  executors  of  the  deceased 
Kirk  wood,  but,  in  point  of  fact,  they  are  trustees  for  the  primary  puqwse  of  paying  his 
debt  under  the  trust-disposition  narrated  in  the  liable  of  the  ordinary  action.  As  trus- 
tees, how  could  they  recognize  the  constitution  and  justice  of  a  debt  like  this  more 
distinctly  than  by  paying  one-half  of  it  immediately  after  accession  to  their  office? 
With  deference,  it  would  be  a  misapplication  of  the  law  of  prescription  to  hold  it  appli- 
cable to  such  a  case. 

"  Finally,  the  objections  of  the  defenders  to  the  multiplepoinding  have  been  repelled 
by  the  Lord  Ordinary  because  he  cannot  conceive  a  more  appropriate  mode  of  calling  two 
sets  of  parties,  who  have  a  prima  facie  interest  in  the  bUl,  than  by  multiplepoinding. 
The  principles  of  decision  adopted  in  the  case  of  Miller  v,  Ure,  23d  June  1838,  are 
equally  applicable  to  the  present  case." 

Kirkwood  and  others  reclaimed  against  both  interlocutors.     At  advising, 

Lord  Justice-Greneral. — This  case  has  presented  itself  to  my  mind  from  the  very 
first  as  a  very  special  case ;  nor  have  I  been  able  to  divest  myself  of  an  impression  in 
favour  of  the  interlocutor  of  the  Lord  Ordinary.  But  if  this  case  is  to  be  considered  as 
a  nice  case  for  testing  how  far  the  rules  for  apj)lyiiig  the  triennial  limitation  are  to  be 
employed  in  the  construction  of  the  statute  of  the  sexennial  limitation  of  biUs,  or  how 
far  the  niles  in  the  two  sorts  of  prescription  are  to  differ,  it  becomes  a  question  of  the 
greatest  importance. 

On  the  whole,  however,  I  cannot  disagree  with  the  conclusion  at  which  the  Lord 
Ordinary  has  arrived.  The  Lord  Ordhiary  finds,  1.  that  the  claim  libelled,  if  resting- 
owing  is  established,  obviates  any  objection  to  the  competency  of  the  multiplepoinding ; 
2.  as  to  the  merits^  ».e.,  as  to  the  ordinary  action  for  payment,  he  finds  the  important 
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fact,  which  forms  a  material  feature  in  the  case,  that  the  hill  hears  the  suhscription  of 
the  acceptor,  Mr.  Kirkwood,  senior.  This  is  admitted  in  the  defences.  It  is  also 
admitted  that  no  part  of  this  bill  was  paid  during  the  life  of  the  acceptor ;  that  the 
second  son  of  the  acceptor  paid,  as  his  representative,  L.480  to  account  of  the  bill,  as  the 
marking  on  the  document  bears ;  that  no  farther  payment  was  made  towards  its  extinc- 
tion, and  that,  in  these  circumstances,  there  is  no  necessity  for  a  reference  to  the  debtor's 
oath,  as  the  constitution  of  the  debt  in  the  bill  is  admitted,  and  there  is  no  averment  of 
payment. 

I  confess  that,  as  the  acceptor's  representative  comes  and  pays — no  doubt  before 
prescription  had  run,  and  after  his  father,  the  acceptor's  death — but  comes  and  pays 
L.480,  and  will  give  no  satisfactory  account  of  his  reason  for  so  doing,  we  cannot  take 
these  atimissions  off  the  defender's  hands  otherwise  than  as  an  admission  of  the  bill  as 
a  true  document  of  debt.  For  subscription  by  the  acceptor  is  admitted,  and  jjayment  by 
him  is  not  averred.  If  the  debt,  then,  be  established  as  a  debt  due  by  the  father,  and 
the  representatives  are  called  on  to  pay  it,  and  if  there  is  no  averment  by  them  that  it 
has  been  paid,  how  can  we  refuse  to  find  the  constitution  of  the  debt  ?  But  what  follows 
the  acceptor's  deatli  ?  Why,  the  second  son,  as  the  representative  of  his  father,  makes  a 
part  payment :  Of  that  there  is  no  doubt.  The  Lord  Ordinary,  in  these  circumstances, 
virtually  gives  effect  to  the  alleged  prescription  to  a  certain  effect,  but  finds,  I  think 
correctly,  that  thei-e  may  be  such  admissions  as  to  render  the  oath  unnecessary.  If, 
however,  the  Court  should  be  of  opinion  that  the  oath  of  Mr.  R.  M.  Kirkwood  must  be 
taken,  his  examination  ought  to  be,  in  the  very  peculiar  circumstances  of  the  case,  most 
searching. 

But  the  point  at  present  is,  whether  enough  has  been  admitted  to  enable  the  pursuer 
to  dispense  with  Kirkwood's  oath.  The  Loi"d  Ordinary  is  of  opinion  that  we  have 
enough.  I  have  been  dissatisfied  from  the  first  with  the  meagre  and  unsatisfactory 
statement  in  defence,  but,  on  the  whole,  am  of  opinion  that  there  is  enough  there  stated 
to  warrant  us  in  affirming  the  interlocutor. 

Lord  Mackenzie. — I  quite  agree  that  this  party  cannot  ask  absolvitor  simply.  But 
the  question  at  present  is,  wliether  prescription  has  run  to  the  effect  of  preventuig  any 
claim  on  this  bill.  Now,  as  there  can  be  no  doul)t  that  the  six  years  had  elapsed  before 
this  action  was  raised,  the  point  comes  to  be  whether  there  is  any  proof  of  the  subsis- 
tence of  the  debt  in  the  bill  by  the  writ  or  oath,  or  atimission  of  the  defender.  I  add 
admission,  which  I  think  is  as  good  as  the  defentler's  oath.  But  still,  in  spite  of  what  is 
aiimitted,  I  am  not  satisfied  tliat  resting-owing  is  sufficiently  proved.  The  original 
constitution  of  the  debt  is  virtually  admitted.  But  what  evidence  is  there  that  it  is  still 
due  1  We  have  no  doubt  evidence  of  partial  i)ayment  by  the  representative,  but  how 
does  that  prove  that  tlie  balance  is  resting-owing  ?  May  a  man  not  make  a  jmyment  to 
account  of  a  lull  without  ailmitting  that  the  rest  of  the  bill  is  resting-owing  ?  Then,  it 
is  admitted  that  the  representative  never  paid  more ;  but  the  ancestor,  the  acceptor,  may 
have  paid  before  his  de^th  all  the  rest  of  the  sum  in  the  bill,  so  that  the  representative's 
payment  extmguished,  or  more  than  extinguished  it.  The  representative  will  not  say, 
indeed,  that  his  ancestor  paid  it,  but  it  would  be  unreasonable  to  expect  liim  to  do  so,  as 
he  might  not  possibly  be  able  to  ascertain  the  fact,  however  anxious  his  inquiry.  In  the 
case  of  co-obligants,  it  is  true,  each  co-obligant  has  been  found  bound,  by  a  decision  of 
ttiis  division  in  the  case  of  Christie,  19th  June  1833 — in  which  two  of  their  Lordships 
concurred  with  Lord  Corehouse,  while  I  dissented,  though  I  do  not  mean  to  impugn  that 
decision  now — to  know  whether  his  co-obligant  paid  the  debt ;  but  that  is  a  different 
case  from  the  present ;  for  there,  from  the  nature  of  the  obligation,  there  was  an  under- 
taking by  the  whole,  which  bound  them  to  be  acquainted  with  the  facts  to  which  they 
obliged  themselves,  whereas  an  heir  may  not  be  able  to  ascertain  what  the  ancestor  was 
owing. 

I,  therefore,  think  that  the  oath  of  the  defender  must  still  be  taken ;  and  if  there  be 
mcdafide*  or  contradiction — which  are  material  circumstances  in  an  oath — ^lie  must  abide 
the  consequences. 

Lord  Fullerton. — I  am  of  the  opinion  last  delivered  upon  this  most  important  ques- 
tion. Nor  do  I  think  that  we  could  decide  otherwise  than  in  conformity  to  that 
opinion,  without  dangerously  affecting  the  law  of  the  sexennial  prescription  of  bills,  and 
affecting  it  in  a  way  never  yet  done.  In  the  course  of  the  discussion,  we  were  referred 
to  the  practice  in  applying  the  triennial  limitation  >    but  the  course  followed  by  the 
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Court  as  to  the  triennial  prescription  of  accounts  is  not  an  example  to  be  followed,  but 
rather  as  a  warning.     In  the  last  case  of  the  triennial  prescription,  I  was  compelled 
to  come  to  a  decision  which  was  inevitable  from  former  practice,  but  was  against  the 
spirit^  policy,  and  letter  of  the  Act  1579.     But  I  see  that,  in  a  case  as  to  the  application 
of  the  sexennial  prescription  (Wood  v.  Dod's  [295]  trustees,  5  D.  B.  and  M.  507), 
though  the  plea  of  prescription  was  repelled  on  other  grounds,  the  Court  guarded  itself 
against  being  supposed  to  have  assimilated  (as  it  was  pressed  to  do)  the  rule  of  the 
triennial  to  the  sexennial  prescription.     An  enactment  more  explicit  than  that  which 
introduced  this  prescription  into  our  law  cannot  be  found  ;  for,  after  the  sexeimial  term 
has  run,  the  party  must  prove  that  the  debt  contained  in  the  bill  "  is  resting-owing,  by 
the  writ  or  oath  of  the  debtor."     This  statute  lias  a  wider  application ^than  that  enacting 
the  triennial  limitation,  for  it  has  the  eifect  of  shifting  the  oruLe  probandi  from  the 
debtor  to  the  creditor.     We  must  beware,  when  we  come  to  deal  with  questions  of  this 
sort,  of  being  misleil  by  the  word  "  eliding,"  as  ai)plied  to  i)re8cription — a  term  which  I 
have  always  thought  singularly  unhappy.     Properly  speaking,  notliing  elides  prescrip- 
tion except  the  use  of  the  means  prescribed  by  the  statute,  viz.,  the  use  of  action  or 
diUgence  within  the  prescriptive  i)eriod.     Where  such  means  have  not  been  employed, 
the  statute  must  apply  and  the  creditor  be  content  to  prove  only  scripto  vel  juramenio. 
Tliere  is  no  writ  of  the  debtors  alleged  to  exist  in  this  case ;  so  the  only  mode  of  proof 
is  by  oath.     The  Lord  Ordinary,  however,  has  held  that  there  were  admissions  in  this 
case  which  were  equivalent  to  what  was  required  to  lje  proved  by  the  oath, — and  the 
actual  admission  of  the  party  will  no  doubt  do  as  well  as  the  oath.     But  the  findings  of 
the  Lord  Ordinary  come  to  this,  that  where  the  defender  does  not  deny  or  state  spexiifi- 
cally  the  reverse  of  what  is  averred  by  the  creditor,  this  is  to  be  held  equivalent  to  an 
admission  of  the  creditor's  averments.      But    that   raises  the  question,  whether  the 
defender  must  state  facts  to  shew  how  he  should  have  been  ignorant  of  what  he  does 
not  specifically  deny  or  aver  ?     But  I  think  that,  under  the  statute,  the  party  is  not 
called  on  to  admit  or  deny  any  thing.     And,  accordingly,  in  the  late  case  of  Alcock  v. 
Easson,  in  the  Second  Division,  20th  December  1842,  the  Lord  Justice-Clerk  supported 
this  opinion.     In  this  case,  however,  the  defender  may  not,  in  point  of  fact,  have  had 
any  means  of  knowledge  as  to  whether  the  debt  in  the  bill  was  a  subsisting  debt  or  not. 
Then  comes  a  most  important  point,  undoubtedly,  viz.,  that  there  is  a  marking  of  a  pay- 
ment to  account  of  the  bill  by  the  defender,  the  acceptor's  representative.     But,  then, 
this  is  not  a  writing  by  the  debtor  admitting  the  bill ;  for  the  noting  of  the  payment  to 
account  of  the  bill  was  made  by  a  party  acting  for  the  pursuer.     The  admission  by  the 
defender  is  all  that  we  have  as  to  this  partial  payment ;  and  what  is  it  ?  it  is  merely 
that  he  paid  the  amount,  understanding  that  it  was  a  debt  due  by  his  father.     That  is 
all  his  explanation  or  admission  on  the  subject. 

Now,  I  incline  to  go  somewhat  farther  than  Lonl  Mackenzie.  I  don't  think  that 
partial  payment  of  an  alleged  debt  is  an  admission  that  the  rest  of  the  debt  is  due.  An 
admission  of  partial  payment  goes  no  farther  towards  proof  of  constitution  of  the  debt 
than  the  amount  of  the  payment  itself.  And  the  reason  of  this  is  important.  The  bill, 
for  instance,  might  have  been  only  partially  granted  for  value.  In  such  a  case,  why,  if 
a  partial  payment  were  made  to  the  extent  of  the  value  given,  should  the  creditor  be 
entitled,  after  the  prescriptive  period,  to  prove  that  any  thing  farther  was  due  except  by 
writ  or  oath  of  the  debtor  1  Partial  payment,  therefore,  I  do  not  think  enough  to  prove 
the  subsistence ;  and  any  proof  as  to  the  rest  must  l)e  by  writ  or  oath  of  the  debtor. 
The  whole  matter  of  bills  is  very  different  from  debts  of  another  description ;  and  I  have 
great  doubts  how  far  even  partial  payments  and  payments  of  interest  in  the  hand- 
writing of  the  debtor  himself  (before  prescription  had  run),  could  prove  more  than  the 
existence  of  the  bill  as  a  bill.  But  here  no  writ  of  the  debtor  can  be  found  even  to 
that  extent. 

What  is  done  within  the  six  years  is,  by  the  statute,  made  of  little  consequence. 
During  all  that  period  the  burden  of  proving  that  the  debt  in  the  bill  is  not  justly  due 
lies  on  the  debtor ;  but  though  such  may  be  the  opinion  of  the  debtor,  he  may  not 
choose  to  risk  the  fact  on  the  oath  of  the  creditor,  and  therefore  may  pay  the  bill  rather 
than  be  subjected  to  diligence. 

On  the  whole,  I  cannot  concur  in  the  result  at  which  the  Lord  Ordinary  has  arrived. 

Lord  Jeffrey, — I  concur  in  the  opinions  last  delivered.  In  looking  to  those  cases  in 
which  the  duty  devolves  upon  us  of  applying  a  distinct  and  comparatively  recent  statute, 


496  RANKIN  V.   KIRK  WOOD,  te.  XVIL  Jvzlifc  IM 

I  think  that  we  follow  the  safest  course  in  adhering  accurately  and  rigidly  to  the  provi- 
sions of  the  statute,  leaving  its  spirit  to  the  consideration  of  that  legislature  from  which 
it  emanated.  And,  accordingly,  when  an  action  is  raised  after  the  lapse  of  six  years  for 
the  debt  contained  in  a  bill,  I  think  it  is  fixed  by  statute  that  we  can  only  look  to  the 
writ  or  oath  of  the  debtor  in  proof  of  its  establishment.  My  first  difficulty,  accordingly, 
in  coinciding  in  the  views  which  the  Court  have  adopted  as  to  the  triennial  prescription 
is,  that  there  has  thereby  been  a  deviation  from  the  rule,  by  taking  the  statements  made 
for  the  party  pleading  the  prescription  by  his  procurators,  by  his  counsel  or  agents,  and 
construing  them,  or  spelling  out  of  them,  by  iiiference,  an  admission  of  the  subsistence 
of  the  debt.  This,  I  think,  has  led  to  a  construction  of  the  statute  of  a  most  dangerously 
lax  sort.  In  the  law  of  trieniual  prescription,  it  is  true,  we  cannot  now  go  back ;  but  1 
think  we  should  take  warning  by  the  example.  Whilst  I  was  a  Judge  in  the  Outer- 
House,  I  occasionally  held  admissions  made  on  record  as  being  scripto  of  the  party  him- 
self, I.e.,  as  being  scripto  by  a  sort  of  procuration  held  by  his  counsel  for  him ;  but  I 
doubt  whether  that  was  correct.  I  su8i)ect  such  statements  made,  perhaps  incautiously, 
or  on  imperfect  or  ambiguous  information,  were  not  enough  to  bind  down  the  client  in 
the  same  way  as  a  positive  and  explicit  statement  in  \yomi  of  fact.  It  is  true  that 
distinct  admissions,  or  admissions  oidy  qualified  by  al>surd  or  irrelevant  explanations, 
may  be  taken  by  the  Court  as  being  just  a  cheaper  way  of  getting  at  what  the  party 
pleading  prescrii)tion  ailmits  to  be  that  which  he  is  prepared  to  swear  if  the  matter 
shoulil  come  to  be  submitted  to  his  oath.  With  regard  to  the  deposition  of  the  party 
when  his  oath  is  taken,  it  is  to  be  remarked,  that  all  taking  of  oaths  is  before  answer. 
The  statement  whicli  the  deposition  contains  is  that  alone  to  which  the  Court  can 
legitimately  look.  But  the  oath  is  to  l^e  construed  by  the  Court.  In  the  case  of  Alcock 
V,  Easson,  the  Lord  Justice-Clerk  delivered  a  very  learned  speech,  which  I  read  with 
much  j)leasure,  and  in  which  I  cordially  concur.  The  pursuer,  in  my  opinion,  where 
prescription  is  pleaded,  must  prove  both  the  constitution  and  the  subsistence  of  the  debt 

I  am,  therefore,  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary  ought  to  he 
altered,  and  the  oath  of  the  defender  taken.  In  the  meantime,  however,  I  reserve 
entirely  my  opinion  as  to  the  rules  by  which  the  averments  to  be  contained  in  the  oath 
are  to  be  constnied.  With  regard  to  the  admissions  founded  on,  I  hold  that  they  are 
not  hujus  loci,  and  that  we  have  no  right  to  consider  them. 

As  to  the  case  of  co-obligants  on  a  bill — from  which  an  analogy  has  l>een  attempted 
to  be  drawn  applicable  to  the  relation  of  ancestor  and  heir — that,  though  a  striking  case, 
is  not  quite  ap])licable.  In  that  case  I  think  the  other  co-obligants  were  dead ;  and  if 
so,  I  have  no  doubt  that  Lortl  Corehouse  was  right  in  the  decision ;  and  to  that  decision 
I  am  bound  to  adhere.  If  there  had  been  any  other  of  the  co-obligants  living,  I  think 
the  pursuer  would  have  been  compelled,  after  prescrii)tion  had  run,  to  take  the  oaths  of 
the  whole  co-obligants  before  compelling  payment;  otherwise  the  greatest  injustice 
might  be  done.  But  the  distinction  Ijetween  the  case  of  co-obligants  and  of  heir  and 
ancestor  is  plain ;  for  the  co-obligant  was  l>ound  from  the  first,  and  was  bound  to  know 
every  thing  concerning  that  obligation  under  which  he  had  come.  But  the  case  of  the 
heir  is  obviously  quite  different.  He  may  not  know,  or  have  any  possibility  of  knowing, 
about  his  ancestor's  obligations. 

Lord  Mackenzie, — I  would  add,  with  regard  to  the  admissions  already  made  by  the 
defender,  that  the  recent  statute  fixes  that,  after  the  record  is  closed,  the  parties  are 
held  boimd  as  to  their  averments  in  point  of  fact ;  therefore,  even  if  the  oath  should 
contain  statements  to  an  effect  contradictory  of  the  averments  or  admissions  made  on 
record,  perhaps  such  statements  in  the  oath  might  not  be  sufficient. 

Tlie  Court  pronoimced  the  following  interlocutor : 

"  Adhere  to  the  interlocutor  of  the  Lord  Ordinary  m  so  far  as  it  repels  the  objection 
to  the  competency  of  the  multipleiwinding ;  but  quoad  vltra  recal  tlie  said  interlocutor: 
Find  that  the  bill  libelled  on  is  pre8cril)ed ;  and  remit  the  case  to  the  Loni  Ortlinary,  in 
onler  that  his  Lordship  may  allow  the  pursuer  to  give  in  a  minute  of  reference  to  the 
oath  of  the  defenders ;  and  thereafter  to  proceed  further  as  to  his  Lonlship  shall  seem 
just;  all  questions  of  expenses  l)eing  hereby  reserved." 

[S.C.  7  1).  595.] 
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No.  143.      XVIL  Jurist  296.     7  March  1845.     1st  Div.— Loixl  Robertson. 

Andrew  Brown,  Petitioner. — Craw/urd. 
John  M'Callum,  Respondent. — Deas, 

Bankrupt — Sequestration — Affidavit — Statute  2  and  3  Vict.  c.  41,  set^t.  9 — BUI  of 
Exchange. — ^The  holder  of  a  bill  blank  endorsed,  which  has  come  into  his  hands  as 
agent  of  an  unincorporated  banking  company,  is  entitled  to  make  affidavit  to  the  debt, 
and  present  an  application  in  his  own  name,  as  agent  for  the  bank,  for  the  sequestra- 
tion of  the  acceptor  of  the  bill.  Question,  Whether  the  partner  of  an  incorporated 
bank  can,  as  such,  make  affidavit  to  a  debt  of  the  bank. 

Bankrupt — -Statute  2  and  3  Vict,  c.  41,  sect.  12 — Oath. — Objection  to  oath  of  verity,  on 
the  ground  that  it  did  not  bear  the  debtor  to  be  within  the  statutory  description, 
repelled,  that  fact  being  admittedly  set  forth  in  an  oath  to  the  debtor's  being  within 
such  description. 

Bankrupt — Oath. — Objection  to  affidavit,  that  while  it  stated  that  the  debtor  carried  on 
business  as  a  ship-owner,  &c.,  it  did  not  state  that  he  carried  on  such  business  within 
Scotland,  repelled. 

The  affidavit  to  the  debt,  and  the  title  to  present  this  applicati(m  for  sequestration, 
was  objected  to  as  not  being  conformable  to  the  statute.  The  petition  is  at  the  instance 
of  Andrew  Brown,  residing  in  Newburgh,  Fifeshire,  agent  there  for  the  Central  Bank 
of  Scotland,  a  creditor  of  John  M*Callum,  ship-owner  in  Newburgh,  to  the  extent 
required  by  law.     The  affidavit  to  the  debt  bears, 

"That  John  M'Callum,  ship-owner  in  Newburgh,  is  justly  indebted  and  resting- 
owing  to  the  deponent,  as  agent  foresaid,  luider  deduction  as  after  mentioned,  the  sum 
of  L.300,  bein^  the  amount  of  a  bill  dated  the  28th  of  February  1842,  drawn  by  Joseph 
Garland,  ship-builder  in  Newburgh,  upon  and  accepted  by  Hugh  M*Callum,  wright, 
Newburgh,  and  the  said  John  M*Calliun  thercin  designed  (master  of  schooner  Glenturret, 
of  Newburgh) — which  bill  was  payable  four  months  after  date,  and  was  blank  indorsed 
by  the  drawer  to  the  deponent,  as  agent  foresaid." 

To  account  of  this  bill  certain  partial  payments  were  made  to  the  petitioner. 

Tlie  Lord  Ordinary  reported  the  ol>jection  for  the  opinion  of  the  Court  on  the 
following  interlocutor  and  accompanying  note,  which  embodies  the  argument  for  both 
parties : 

"  2Tth  February  1845. — ^The  Lord  Ordinary  appoints  the  petition  and  affidavits,  bill 
and  instrument  of  -protest,  together  with  the  minute  of  objections  given  in  by  the 
respondent,  to  be  printed,  with  a  view  to  the  case  being  reported  to  the  Lords  of  the 
First  Division. 

"  Note, — The  petition  in  the  present  case  is  in  name  of  *  Andrew  Brown,  residing  in 

*  Newburgh,  Fifeshire,  agent  there  for  the  Central  Bank  of  Scotland,  a  creditor  of  John 

*  M'Callum,  ship-owner  in  Newburgh,  to  the  extent  required  by  law.*  The  debt  of  the 
petitioning  creditor  is  constituted  by  a  bill  drawn  by  Joseph  Garland,  payable  to  his 
order  at  the  Central  Bank  Office,  Newburgh,  and  of  which  the  party  sought  to  be 
sequestrated  is  one  of  the  acceptors.  The  bill  is  blank  indorsed,  and  the  petitioner  is 
the  holder  of  that  bill.  The  affidavit  bears  that  the  debt  is  due  to  the  petitioner,  as 
agent  of  the  Central  Bank,  and  by  a  noting  it  appears  to  have  ])een  protested  on  the  1st 
of  July  1842,  subsequent  to  which  period  certain  partial  payments  were  made.  It  is 
admitted  that  the  Central  Bank  is  not  a  corporate  body.  By  the  9th  section  of  the  2d 
and  3d  Victoria,  chap.  41,  which  regidates  the  affidavit  to  be  emitted  by  the  petitioning 
creditor,  it  is  enacted,  that  *  in  cases  where  the  creditor  is  a  body  cori>orate,  an  oath  of 

*  verity  made  as  aforesaid  hy  the  manager,  cashier,  secretary,  clerk,  or  other  priiici})al 

*  officer  of  such  body  corporate,  shall  be  sufficient,  although  the  person  making  the  sfinie 

*  be  not  a  partner  in  such  corporation ;  or  in  case  of  a  company,  an  oath  by  a  partner 

*  shall  lie  sufficient.'  It  does  not  appear  on  the  face  of  the  affidavit  that  the  petitioning 
creditor  in  this  instance  is  a  jwrtner  of  the  company,  and  the  objection  taken  is  to  the 
form  of  the  affidavit,  as  not  being  conformable  to  the  statute,  and  also  to  the  title  to 
present  the  application.  The  petitioner  answers,  that  holding  the  bill  blank  indorsed, 
he  is  in  right  of  the  debt,  and  entitled  to  discliarge  it ;  and  tliat  althougli  he  holds  it 

S.lt.R«  J*  o^ 
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for  behoof  of  the  company,  he  is  in  law  the  proper  creditor  therein.  He  refers  to  the 
case  of  Bonar  v.  Liddel,  9th  March  1841  j  Dunlop,  v.  iii.  p.  830,  and  specially  to  the 
opinions  there  reported  on  the  point  as  to  the  competency  of  the  petition ;  and  it  is  in 
consequence  of  this  decision  that  it  appears  to  the  Lord  Ordinary  to  bo  expedient  to 
take  the  matter  to  report.  It  may  probably  not  be  considered  as  directly  in  point, 
especially  as  the  bank  in  that  case  was  a  body  corporate,  while  here  it  is  only  a  trading 
company.  But  according  to  the  report  certain  general  views  are  stated  which  greatly 
aid  the  argument  of  the  petitioner.  If  this  decision  be  thought  inapplicable,  and  the 
l)oint  open,  it  seems  to  the  Lord  Ordinary  to  be  very  difficult  to  get  over  the  express 
provision  of  the  statute.  But  in  an  important  proceeding  of  this  kind,  and  which  may 
extensively  affect  practice,  it  appears  to  him  that  the  point  should  with  as  little  delay  as 
possible  be  authoritatively  fixed." 
At  advising, 

Lord  Justice- Gener of, — Bonar's  case  })erhaps  is  not  strictly  in  point,  because  the 
Royal  Bank  (Bonar's  constituent)  was  recognized  of  course  by  the  Court  as  an  incor- 
porated bank.  The  Court,  in  their  decision,  however,  seem  to  have  put  that  fact  aside, 
and  held  that  a  i)erson  holding  a  bill  blank  indorsed  to  him  was,  from  the  circumstance 
of  his  standing  creditor  in  the  bill,  entitled  to  make  affidavit  to  the  debt  in  the  bill. 
Upon  this  ground  I  think  we  shoidd  sustain  the  affidavit.  I  doubt  the  construction 
that  is  suggested  to  us,  that  this  petitioner  is  entitled,  as  a  trustee  for  the  bank,  to  make 
affidavit  to  the  debt.  The  fact  that  he  holds  the  bill  blank  indorsed  is  quite  sufficient, 
however,  to  support  his  affidavit. 

Lord  Mackenzie. — I  agree  that  this  party,  as  the  holder  of  a  blank  indorsation,  is  the 
real  indorsee  of  the  bill.  Besides,  Imnk  agents  take  these  bills  at  their  own  peril,  and 
are  the  proper  creditors  in  them.  That  is  enough  to  support  this  affidavit,  though  I 
rather  differ  from  your  Lordship  as  to  the  decision  in  Bonar's  case.  It  is,  I  think,  in 
point ;  and  it  is  a  decision  which  was  pronounced  four  years  ago.  I  have  no  doubt  it 
has  been  largely  acted  on,  and  I  have  never  heard  of  any  bad  results.  I  think  the  case 
in  ])oint,  l>ecause  the  Court  went  on  the  ground  on  which  your  Lordship  proposed  to 
decide  the  present  case.  It  has  been  stated,  with  some  ingenuity,  that  the  decision 
might  have  proceeded  upon  the  fact,  though  this  does  not  appear  from  the  report,  that 
while  it  was  not  stated  that  Bonar  was  an  officer  of  the  bank,  yet  it  was  stated  that  he 
was  a  partner.  But  the  question,  whether  it  would  have  been  competent  for  him  to 
have  made  such  affidavit,  as  a  partner  of  the  Royal  Bank,  was  not  raised ;  and  I  rather 
think  that  the  partner  of  a  cor[>orate  bank  stands  in  a  very  different  relation  to  the 
corporation  from  that  held  by  the  partner  of  an  unincorporated  Imnk.  I  doubt,  there- 
fore, whether  the  statute  means,  from  the  power  given  to  the  partners  of  unincorporated 
banks  to  make  oath,  to  confer  such  a  power  on  the  partner  of  a  corporate  hank  to  make 
affidavit  to  the  debt  of  the  corporation. 

Lord  FullertoiL — I  think  the  decision  in  Bonar's  case  in  point.  The  oath  of  the 
creditor  is  to  bo  given  under  the  statute.  And  by  Bonar's  case  it  is  fixed  that  where 
there  is  an  interi)osed  party — in  right  of  the  bank  to  be  sure,  but  an  interposed  party 
who  is  creditor — he,  although  liable  to  account  to  the  bank,  is  yet,  in  respect  of  the 
right  of  credit  in  him,  entitled  to  take  the  oath.  In  this  case,  as  long  as  the  bank  agent 
held  the  bill,  no  other  person  could  recover  the  debt  in  the  bill. 

Lord  Jeffrey. — I  think  this  is  Bonar's  case  precisely.  The  question  to  be  now 
decided  was  there  raised  ;  and  the  ratio  decidendi  is  equally  applicable  here.  But,  even 
had  the  question  been  oj^en,  I  should  have  had  no  doubt  about  the  decision.  The 
holder  of  a  ])lank  indorsation,  made  to  him  bonafide^  and  for  value,  as  in  this  case,  and 
who,  as  creditor  in  the  bill,  receives  partial  payment  as  in  right  of  the  bill,  is  entitled  to 
apply  for  the  debtor's  sequestration.  The  creditor,  to  be  sure,  is  accountable  to  the 
bank,  but  in  this  view  he,  as  bank  agent,  is  just  to  be  reganied  as  a  trustee  with  a  power 
of  transaction  and  dischai-ge. 

The  counsel  for  the  petitioner  then  stated  that  two  other  objections  to  the  procedure 
made  by  the  respondent  remained  undisposed  of  by  the  Lord  Ordinary,  [297]  an*i 
requested  their  Lordships,  in  order  that  farther  delay  might  be  prevented,  to  take  up 
and  dispose  of  these  now.  The  Court  having  consented  to  hear  the  objections ;  the  first 
objection  stated  was,  that  the  oath  to  the  verity  of  the  debt  was  incomplete,  inasmuch 
as  it  was  not  such  an  oath  as  is  required  by  the  statute ;  more  particularly,  in  respect 
that  it  did  not  bear  that  the  j^etitioner  believed  the  respondent  to  be  within  one  or  other 
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of  the  statutory  descriptions  of  persons  whose  estates  may  be  sequestrated, — did  not 
specify  which  description,  in  tenns  of  section  12,  and  only  bore  generally  that  the 
respondent  was  a  "  ship-owner  in  Newburgh ; "  and  that  although  another  affidavit,  to 
the  debtor's  being  within  the  description  of  persons  whose  estates  may  be  sequestrated, 
bore  that  the  suspender  believed  the  respondent  to  be  a  ship-owner,  and  also  an  rnider- 
writer,  and  as  a  ship-owner  and  also  as  an  underwriter  falling  within  the  description  of 
persons  whose  estates  may  be  sequestrated  in  terms  of  the  Act  2  and  3  Vict.  c.  41,  yet 
that  as  each  oath  ought  te  contain  all  the  requisites  to  ground  an  application  for  seques- 
tration, so  the  oath  of  verity  was  bad,  in  terms  of  the  5th  and  12th  sections. 

The  last  objection  stated  was  an  objection  te  the  oath  made  to  the  fact  of  the 
debtor's  being  within  the  description  of  persons  who  may  be  sequestrated,  that  it  did 
not  specify  that  the  respondent  carried  on  his  business  of  a  shipowner  and  under- 
writer in  Scotlandy  and  was  thus  imperfect. 

The  Court,  however,  repelled  the  objections  stated  by  the  respondent  in  toto,  and 
found  the  petitioner  entitled  to  the  expenses  of  discussing  the  objections. 


No.  197.  XVII.  Jurist  457.     18  June  1845.     2nd  Div. 

Egbert  Mortimer,  Petitioner. — Mihie. 

Factor  Loco  Tutoris — Tutor. 

The  Court  refused  to  api)oint,  as  factor  loco  tutoris  to  some  pupils,  a  I)arty  who  was 
entitled  to  be  named  their  tutor. 


No.  214.        XVII.  Jurist  500.     30  May  1845.     House  of  Lonls— Lord  Fullerton. 

Messrs.  Campbell  and  Clason,  W.S.,  Appellants. 

Major-General  Sir  Colin  Campbell,  K.C.B.,  and  Mandatory. — Respondents. 

Ag^nt  and  Client — Loan — Heritable  Bond — Liability  of  Agent  for  omission  to  com- 
mumcate  Incumbrances, — A  party  advancing  a  loan  on  heritable  security  to  his  brother- 
in-law,  employed  an  agent  to  complete  the  security,  who,  trusting  to  the  statement  of 
preferable  burdens  given  by  the  borrower's  agent,  omitted  to  make  a  search  of  incum- 
brances. The  lender  controlled  the  application  of  the  money  lent,  and  several  years 
after  the  bankruptey  of  the  borrower,  and  the  insufficiency  of  the  estate  to  pay  any 
part  of  the  loan,  brought  an  action  against  the  agent  to  repair  the  loss,  which  was 
libelled  to  have  arisen  from  his  negligence  and  violation  of  duty  in  not  searching  the 
register,  and  failing  to  communicate  the  prior  incumbrances.  Circumstances,  in  which 
— Held  (reversing  the  judgment  of  the  Court  of  Session)  that  the  loss  arising  from  the 
transaction  was  not  proved  to  be  imputable  to  misrepresentation  by  the  agent,  or  to 
his  failure  to  make  the  usual  searches  of  the  records,  before  the  transaction  was 
entered  into.  Obiter  dictum^  If  a  lender  is  in  the  knowledge  of  a  prior  incumbrance, 
and  liis  agent  is  aware  that  he  has  that  knowledge,  the  agent  is  not  bound  to  report  it 
to  him.  Question,  Whether  the  liability  of  an  agent  for  a  mere  failure  to  search  the 
records,  unattended  by  any  evidence  of  an  intent  to  deceive,  can  be  carried  farther 
than  an  implied  or  constructive  warrandice  that  the  estate  is  free  from  available 
burdens^  or  can  be  extended  to  an  absolute  warrandice  of  the  debt,  in  the  event  of  a 
deficiency  of  value  or  supervening  eviction  on  a  ground  independent  of  those  available 
burdens,  and  which  a  search  of  the  records  could  not  have  disclosed  ? 

Mr.  Campbell,  proj)rietor  of  the  estate  of  Lochoiid,  was,  previous  to  1820,  indebted 
to  his  brothers-in-law,  the  respondent,  and  the  resi)ond('iit*8  brotlier,  Cai)tain  (afterwards 
Admiral)  Campbell,  R.X., — to  the  respoudeMit  for  a  loan,  on  personal  security,  of  L.1450, 
and  to  Captain  Campbell  for  a  loan,  heritably  secured  over  the  estate  of  Lochend,  of 
L.1500,  and  for  a  loan,  on  personal  security,  of  L.300.     Besides  these  debts,  Lochend 
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had  various  other  heritable  and  personal  debts,  by  which  he  was  much  embarrassed,  and 
his  estate  threatened  with  diligence.  With  the  view  of  relieving  him,  his  brotheis-in 
law  were  induced  to  agree  to  another  loan  of  L.1750  each,  which  was  at  first  proposed 
to  be  on  the  security  of  a  trust-deed,  but  was  at  last  arranged  to  l>e  on  the  security  of 
the  estate  of  Lochend.  The  transaction  was  conducted  by  Captain  Campbell,  for  him- 
self and  his  brother;  and  Mr.  J.  K.  Campbell,  of  the  firm  of  Campbell  and  Clason, 
W.S.,  was  employed  by  him  to  prepare  the  necessary  deeds  and  complete  the  transaction. 
Previous  to  advancing  the  money,  Captain  Campbell,  on  17th  July  1820,  wrote  to  Mr. 
J.  K.  Campl>ell,  W.S.,  as  follows : 

"  Wo  will  have  the  money  ready  in  a  day  or  two,  when  I  will  inform  you  how  it  is 
to  be  received.  I  sui)poso  you  have  made  every  necessary  inquiry  at  the  Register-Office, 
that  not  more  than  L.8000  some  odd  hundreds  of  heritable  bonds  were  on  the  estate 
before  this  last  of  ours." 

It  was  believed  at  this  time  that  the  value  of  the  estate  of  Lochend  was  much  more 
than  sufficient  to  cover  this  and  the  other  burdens  upon  it,  and  to  leave  a  reversion  to 
the  proprietor. 

While  the  transaction  was  negotiating,  Mr.  ^Martin,  Lochend's  agent,  on  22d  April 
1820,  handed  Mr.  J.  K.  CampbeU  a  state  of  Lochend's  debts,  in  which  the  heritable 
debts  were  stated  at  L.8850,  the  personal  debts  at  L.2538,  and  the  pressing  debts  at 
L.3700,  making  togi'ther  L.  15,000.  In  this  vidimus  the  estate  of  Lochend  [501]  was 
valued  at  L.  18,500,  and  the  personal  property  of  Campbell  of  Lochend  was  said  to 
amount  to  some  thousands  more.  It  appeared  from  this  state,  which,  it  was  not 
seriously  disputed,  was  communicated  or  known  to  Captain  Campbell,  the  respondent's 
brother,  that,  among  the  pressing  debts  of  Lochend  were  included  arrears  of  interest  on 
the  heritable  debts ;  and  in  a  letU^r  from  Mr.  Martin  to  Captain  Campbell,  on  26th  May 
1820,  the  latter  was  made  aware  that  there  were  adjudging  and  other  pressing  creditors. 
The  bond  in  the  respondent  and  his  brother's  favour  was  executed  on  8th  June  1820, 
and  after  the  money  was  advanced,  Captain  Campl)ell  was  ai)prized  of,  and  controlled 
the  mode  of  its  api)licatit)n,  and,  with  his  sanction,  some  personal  debts  were  paid  out  of 
the  loan.  The  ai)pellants,  Campbell  and  Clason,  charged  and  received  the  ordinary  fees 
for  preparing  and  completing  the  heritable  security,  but  no  fee  was  charged  by  them  for 
a  search  of  incumbrances  in  the  Register-Hou.se, — no  search  having  been  made  by  them, 
as  they  ai)parently  trusted  to  the  information  given  them  by  Lochend's  agent.  In 
March  1821,  Captain  Campbell,  with  the  view  of  ascertaining  if  he  could  safely  lend 
more  on  the  security  of  Lochend,  wrote  to  Mr.  J.  K.  Campbell,  requesting  him  "  to  have 
the  goodness,  with  as  little  delay  as  possible,  to  get  from  the  Register-Office  the  exact 
amount  of  Lochend's  heritable  debts,  as  also  the  amcmnt  of  inhibitions  taken  out  against 
him,  and  their  dates,''  &c. ;  and,  on  7th  March  1821,  Mr.  J.  K.  Campbell  sent  him  a 
list  of  the  debts,  showing  the  amount  of  inhibited  debts,  with  interests,  to  be  L1586, 
3s.  8d. ;  and,  in  April  1821,  the  respondent,  Sir  Colin  Campbell,  wrote  to  Mr.  J.  K. 
Campbell  in  these  terms : 

"  I  wish  to  know  how  the  heritable  bonds  and  inhibitions  are  to  be  classed  when  the 
payment  is  to  be  made  after  the  sale  of  the  property,  as  I  observe  that  the  inhibitions 
bear  a  prior  date  to  the  last  heritable  bond  granted  to  me  and  my  brother.  My  impres- 
sion has  hitherto  been,  that  heritable  bonds  took  precedence  of  all  inhibitions  and  other 
debts,  though  of  a  later  date ; " 

and  was   in  reply,  on  the  11th  April,  informed   by  Mr.  J.  K.  Campbell,  that  these 
inhibitions  were  preferable  to  his  bond. 

In  June  1821,  Mr.  Campbell  of  Lochend  was  sequestrated,  and,  in  November  1822, 
the  estate  of  Lochend  was  sold  for  L.  12,550.  Owing  to  the  inadequate  price  obtained 
for  the  estate,  and  the  amount  of  the  prior  burdens,  the  respondent  lost  the  whole  of  his 
debt.  He  made  no  claim  or  demand  on  the  appellants,  Mr.  J.  K.  Campbell,  and  the 
firm  of  Campbell  and  Clason,  W.S.,  on  account  of  this  loss,  till  1825,  when  the  present 
action  was  raised  against  them,  in  which,  on  the  narrative  that  the  appellants  being 
professionally  employed  by  the  respondent,  and  his  brother  Captain  Campbell,  to  carry 
tlirough  the  foresaid  loan,  and  make  the  respondent's  security  effectual  over  the  estate  of 
Lochend,  had,  in  violation  of  their  duty,  failed  to  make  the  proper  searches  of  incum- 
brances at  the  Register-Office  ;  and  to  communicate  various  inhibitions  and  prior  burdens 
affecting  the  estate  preferably  to  the  respondent's  security ;  the  summons  concluded  for 
payment 
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"  of  the  sum  of  L.4000  sterling,  or  such  other  sum,  leas  or  more,  as  shall  be  ascertained 
to  be  the  loss,  damage,  and  expenses  incurred,  or  to  be  incurred,  in  any  manner  of  way, 
in  and  through,  or  consequent  upon,  the  incorrect  information  transmitted  by  them,  the 
said  defenders,  or  by  the  said  John  Kirkpatrick  Campbell,  as  aforesaid,  or  in  and  through 
the  non-application  of  the  said  loan  towards  extinction  of  the  incumbrances  stated  by 
them  to  affect  the  said  lands ;  or  generally,  in  and  through  the  gross  breach  of  i)ro- 
fessional  duty  and  negligence  of  the  said  defenders,  or  either  of  them ;  or  at  least,''  for 
payment  of  L.1750  "advanced  by  the  pursuer  in  manner  therein  libelled,  and  of  the 
legal  interest  thereof  from  and  since  the  said  8th  day  of  June  1821." 

The  pursuer,  in  his  condescendence,  referred,  inter  cdia,  to  two  uncommunicated 
claims  on  the  estate  preferably  secured  by  inhibition,  viz.,  a  debt  of  L.d88,  5s.  to  the 
executors  of  a  Mr.  Piatt,  and  three  other  debts,  amounting  to  L.857,  16s.  due  to  Sir 
William  Forbes  and  others,  making  together,  L.1246  of  prior  inhibited  debts.  The 
pursuer  farther  foimded  upon  the  alleged  misapplication  of  the  locm  advanced  by  him, 
which  was  intended  to  pay  off  preferable  debts,  but  was  employed  partly  in  discharging 
personal  claims. 

In  defence,  it  was  stated,  that  the  defender,  Mr.  J.  K.  Campbell,  who  was  employed 
in  the  transaction,  acted  throughout  as  the  friend  of  the  pursuer,  and  not  as  an  agent 
under  professional  responsibility ;  that  the  pursuer's  object  in  entering  into  the  loan  was 
not  to  invest  his  money  and  to  procure  an  undoubted  security,  but  to  relieve  his  brother- 
in-law  ;  that  no  loss  was  sustained  by  the  non-communication  of  the  prior  inhibitions 
referred  to,  as  the  amount  of  the  communicated  prior  burdens,  including  a  bond  in 
favour  of  a  Mrs.  Wardrope,  for  L.1000,  more  than  exhausted  the  price  of  the  estate ; 
that,  in  the  ranking  under  the  sequestration,  Wardrope's  bond  was  postponed  to  the 
porsuer's,  and  thereby  the  pursuer  was  placed,  to  that  amount,  in  a  better  situation 
than  he  believed  himself  to  be  in  when  he  gave  the  loan ;  that  the  defenders  were 
not  responsible  for  the  application  of  the  sum  lent  by  the  pursuer,  as  it  was  applied 
not  by  their  advice,  but  with  the  sanction  and  under  the  control  of  the  pursuer's 
brother.  Captain  Campbell,  who  acted  for  the  pursuer. 

The  case  was  first  remitted  for  trial  by  jury,  but  afterwards  withdrawn,  by  consent, 
from  the  Jury  Courts  and  remitted  to  the  Court  of  Session. 

Accordingly,  the  Lord  Ordinary  (Fullerton),  on  28th  June  1837,  pronounced  the 
following  interlocutor : 

"The  Lord  Ordinary  having  heard  parties'  procurators,  and  considered  the  whole 
process  and  productions.  Finds  that  the  defender,  the  late  John  Kirkpatrick  Campbell, 
one  of  the  partners  of  the  company  of  Campbell  and  Clason,  was  employed  by  the 
pursuer  and  by  his  brother.  Captain  Patrick  Campbell,  to  carry  into  effect  a  loan  which 
these  parties  had  agreed  to  make  to  their  brother-in-law,  Mr.  Campbell  of  Lochend, 
upon  heritable  security :  Finds  that  the  said  heritable  security  was  accordingly  prepared 
by  Messrs.  Campbell  and  Clason,  the  defenders,  and  charged  in  their  accoimts  at  the 
usual  rates  :  Finds  it  not  proved  that  the  defender,  the  said  John  Kirkpatrick  Campbell, 
or  the  company  of  Campbell  and  Clason,  were,  previously  to  the  advance  of  the  money 
on  the  said  security,  relieved  by  their  employers  from  the  obligation  to  take  the  usual 
precaution  of  searching  the  records,  forming  an  essential  part  of  the  duties  of  a  pro- 
fessional adviser  in  such  transactions :  Finds  it  not  averred  by  the  defenders  that  any 
such  search  of  records  was  made  by  them  before  the  said  transaction  was  completed : 
Finds  that,  in  consequence  of  the  inadequacy  of  the  price  obtained  for  the  lands  on 
which  the  heritable  security  was  granted,  the  pursuer  has  been  unable  to  recover  pay- 
ment of  the  money  advanced  by  him :  Finds  that,  in  these  circumstances,  the  present 
summons  has  been  raised  by  the  pursuer  on  two  grounds,— -^ra^,  that  the  defender  or 
defenders  had  failed  to  inform  the  pursuer  of  the  nature  and  amoimt  of  the  debts  pre- 
ferably affecting  the  estate ;  and,  secondly^  that  the  defenders  undertook  to  secure  the 
application  of  fiie  simi  advanced  to  the  payment  of  debts  preferably  affecting  the  estate, 
and  had  failed  to  do  so :  -Finds  that  the  leading  conclusion  of  the  action  is  for  the  loss 
incurred  by  the  pursuer  in  consequence  of  the  alleged  [502]  breach  or  neglect  of  duty  by 
the  defenders  as  aforesaid :  Finds,  in  regard  to  the  first  ground  of  action,  that,  in  the 
special  circumstances  of  this  case,  as  established  by  the  correspondence,  the  pursuer  has 
not  proved  that  the  loss  or  damage  arising  from  the  transaction  is  imputable  to  the 
failure  of  the  defenders  to  make  the  usual  searches  of  the  records  before  the  transaction 
was  efitered  into ;  and  finds,  in  regard  to  the  second  groupd  of  action,  that  the  document^ 


502    OAMPBBLL  &  CLASON  V.  SIR  COLIN  CAMPBELL,  K.C.B.,  &a    ZVn.  Jnrirtim 

and  correspondence  forming  the  evidence  in  the  cause  are  negative  of  the  averments  of 
the  pursuer  ;  and  therefore,  assoilzies  the  said  defenders  from  the  conclusions  of  the 
action,  and  decerns :  Finds  the  said  defenders  entitled  to  expenses,  and  allows  an  account 
thereof  to  be  given  in,  and  to  l)e  taxed  ])y  the  auditor. 

'^  Note. — The  defender,  Mr.  Campbell,  was  employed  by  the  pursuer,  and  his 
brother,  then  Captain  Patrick  Campbell,  to  carry  through  a  loan  on  heritable  security. 
The  presumption  of  course  is,  that  they  were  employed  on  the  usual  understanding  as  to 
their  professional  duty,  and  that  presumption  is  confirmed  by  their  account  charging  tiie 
usual  rates  for  their  services.  There  is  no  evidence  that  they  were  dispensed  from  the 
performance  of  any  part  of  those  duties.  On  the  contrary,  it  appears  from  the  letter  of 
the  17th  of  July  1820,  from  Captain  Patrick  Campbell,  who  took  the  principal  charge 
of  the  matter,  that  he  relied  on  inquiries  having  been  made  at  the  Register-Office,  to 
ascertain  how  far  the  estimated  value  of  the  estate  would  support  the  preferable  burdens 
when  increased  by  the  proposed  loan.  It  is  true  the  letter  only  mentions  *  heritable 
'  bonds,'  but  the  object  of  the  writer  is  sufficiently  clear  from  the  context.  Had  the 
transaction,  then,  been  followed  out  in  the  usual  way,  and  had  the  money  been  paid  over 
to  the  borrower,  and  the  application  of  it  left  entirely  at  his  discretion,  it  would  have 
been  difficult  for  the  defenders,  in  the  event  of  a  shortcoming  occasioned  by  preferable 
debts  standing  on  the  record,  and  not  communicated  to  the  lender,  to  screen  themseWea 
from  the  liability  to  make  good  the  loss  arising  from  that  deficiency. 

"  But  this  was  not  the  course  followed  here.  It  is  proved  that  the  lenders  made  Uie 
advance  for  the  purpose  of  relieving  the  borrower  of  his  pressing  *  debts ; '  and  they 
stipulated  for  and  actually  exercised  the  right  of  controlling  the  application  of  the  sum  so 
borrowed.  For  the  Lord  Ordinary  considers  it  to  be  sufficiently  proved — ^indeed  it  was 
hardly  denied  at  the  debate — that,  in  this  particular,  Captain  Patrick  Campbell  acted 
not  only  for  himself  but  for  his  brother-in-law,  the  pursuer.  Accordingly,  the  second 
issue  for  the  pursuer  was  abandoned ;  and  indeed  it  was  completely  negatived  by  the 
evidence.  And  the  question  arises,  whether,  in  the  special  circumstances  of  this  case, 
the  pursuer  has  proved  the  loss  and  damage  to  have  arisen  from  the  failure  of  the 
defenders  to  search  the  records  previously  to  the  advance  of  the  money  1  This  failure  is 
of  importance  only  in  regard  to  the  inhibitions ;  for  the  Lord  Ordinary  thinks  it  is 
proved  that  the  parties,  or  at  least  Captain  Patrick  Campbell^  who  acted  for  both,  was 
apprized  of  the  amount  of  the  heritable  bonds  before  the  money  was  advanced.  And,  in 
regard  to  the  inhibitions,  the  Lord  Ordinary  cannot  adopt  the  argument  of  the  pursuer, 
that  the  simple  fact  of  the  inhibitions,  to  a  large  nominal  amount^  appearing  on  the 
register  is  sufficient  to  render  the  defenders  liable  for  the  whole  debt,  though  the  greater 
part  of  those  inhibitions  were  of  no  avail,  and  were  practically  extinguished  long  before 
the  money  was  advanced,  by  decreets  of  absolvitor  in  the  actions  on  which  they  were 
laid.  In  the  first  place,  he  doubts  whether  the  liability  of  an  agent  for  a  mere  failure  to 
search  the  records,  unattended  by  any  evidence  of  an  intent  to  deceive,  can  be  carried 
farther  than  an  implied  or  constructive  warrandice,  that  the  estate  is  free  from  available 
burdens,  or  can  be  extended  to  an  absolute  warrandice  of  the  debt,  in  the  event  of  a 
deficiency  of  value  or  supervening  eviction,  on  a  ground  independent  of  those  available 
burdens,  and  which  the  search  of  the  records  could  not  have  disclosed.  Secondly,  he 
does  not  think  that  this  ground  of  action  is  admissable  under  the  present  summons.  It 
is  clear,  from  the  passage  at  the  middle  of  p.  4,  that  the  ground  of  action  here  is  loss 
arising  from  the  '  amount  of  incumbrances  actually  effecting  the  estate  at  the  period  of 
'  the  loan,'  and  continuing  to  affect  it  at  the  period  of  the  sequestration,  independently 
of  other  incumbrances,  such  as  inhibitions  used  on  *  depending  actions  against  the  said 
'  John  Campbell,  which  proved  in  the  end  ineffectual  to  attach  the  estate,  in  consequence 
'  of  the  said  John  Campbell  obtaining  decrees  of  absolvitor,' 

'*  Now,  this  being  the  ground  of  action,  and  the  nature  of  the  liability  sought  to  he 
enforced,  the  Lord  Ordinary  does  not  think  it  proved  in  this  case  that  the  loss  has 
arisen  from  the  defenders'  negligence  or  breach  of  duty ;  for,  whatever  may  have  been 
the  case  as  to  the  original  loan,  the  special  application  of  the  sum  so  advanced  was  not 
made  in  any  reliance  on  the  professional  opinion  of  the  defenders,  or  either  of  them. 
The  whole  of  this  part  of  the  transaction  was  managed  by  Captain  Patrick  Campbell, 
who  is  proved,  by  the  documents  in  process,  to  have  had  repeated  consultations  witi  the 
borrower's  agent^  on  the  nature  and  amount  of  the  borrower's  other  debts,  who  may 
fairly  be  presumed  to  have  been  informed  of  the  inhibitions,  the  amount  of  which  was 


TWTL  JnrtofclMB.    CAMPBELL  &  CLASON  V,  SIR  COLIN  CAMPBELL,  K.C.B.,  ftc.    503 

at  that  time  known  to  Mr.  Martin,  the  horrower's  agent,  and  who  seems,  in  his  selection 
of  the  dehts  to  be  paid  oif  by  the  loan,  to  have  waived  all  consideration  of  the  security 
of  himself  and  his  brother,  and  to  have  been  moved  exclusively  by  the  consideration  of 
the  pressure  which  it  was  most  important  for  his  brother-in-law  the  l)orrower*8  comfort 
to  be  relieved  of.  Indeed,  it  is  proved  that  Captain  Campbell  insisted,  contrary  to  the 
suggestion  of  the  agents,  on  payment  of  various  debts  purely  personal ;  and  that, 
although  this  appUcation  left  unprovided  for  the  arrears  of  the  interest  of  the  heritable 
bonds,  of  which  he  was  confessedly  apprized.  Considering,  then,  the  very  special  circimi- 
stances  of  this  case,  in  particular,  that  the  lenders  had  the  control  of  the  money 
advanced  to  the  borrower,  that  the  loss  seems  mainly  to  have  arisen  from  the  way  in 
which  they  exercised  that  control,  and  that  it  was  not  exercised  on  the  professional 
responsibility  of  the  defenders,  the  Lord  Ordinary  does  not  think  that  the  pursuer  has 
proYed  the  connection  between  the  loss  and  the  omission  imputable  to  the  defenders 
previous  to  the  advance  of  the  money.  Accordingly,  it  is  to  be  observed,  that  Captain 
Campbell,  who  was  the  acting  party  in  the  whole  transaction,  both  for  himself  and  his 
brother,  does  not,  during  the  whole  correspondence,  make  the  slightest  complaint  of 
there  having  been  any  neglect  of  duty  on  the  part  of  the  defenders.  On  the  contrary, 
in  his  letters  of  2d  and  3d  March  1821,  to  the  defender,  Mr.  Campbell,  he  asks  the 
defender  to  get  from  the  Register-Office  an  exact  account  of  the  heritable  debts  and 
inhibitions,  for  the  purpose  of  ascertaining  whether  it  would  be  safe  for  himself  and  his 
brother  to  make  any  farther  advances.  Neither  can  it  be  thrown  out  of  view,  that 
although  the  pursuer  was  informed,  as  early  as  the  month  of  April  1821  (see  letter  of 
the  pursuer  to  the  defender  of  5th  April  1821,  and  pursuer's  letter  to  Captain  Campbell 
of  the  1 1th  April),  not  only  of  the  existence  of  the  inhibitions,  but  of  the  legal  effect  of 
them  upon  his  own  heritable  security,  he  never  seems  to  have  made  any  complaint  upon 
the  subject  until  the  11th  of  March  1823  (see  letter  of  that  date,  p.  81,  defender's 
appendix),  and  he  made  no  demand  on  the  defender  on  that  ground  until  the  10th 
February  1 825,  and  that  long  after  various  proceedings,  in  which  the  defender  had  been 
professionally  and  confidentially  considted  concerning  the  affairs  of  the  debtor,  then 
bankrupt)  and  in  which  a  regard  for  his  own  security  might  have  dictated  a  very  different 
course  had  he  been  duly  apprized  that  there  was  any  intention  of  rendering  him  liable 
for  any  part  of  the  loan  in  question. 

"  Upon  the  whole,  then,  while  the  Lord  Ordinary  does  not  mean  in  the  slightest  degree 
to  trench  on  the  general  rules  touching  the  liability  of  professional  persons  for  the  conse- 
quences of  the  violation  or  neglect  of  their  professional  duty,  he  does  not  think  that, 
under  the  very  special  circumstances  of  this  case,  and  a  fair  consideration  of  the 
voluminous  correspondence  forming  the  evidence,  the  pursuer  has  made  out  his  case." 

The  respondent.  General  Campbell,  reclaimed  against  this  judgment ;  and  the  First 
Division  of  the  Court,  on  19th  January  1838,  pronounced  the  following  judgment : 

"  The  Lords  having  advised  the  reclaiming  note  for  Sir  Colin  Campbell  and  mandatory, 
and  also  the  reclaiming  note  for  Campbell  and  Clason,  and  others,  and  heard  parties  by 
their  counsel — Becal  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against:  Find 
that  the  late  John  K.  Campbell,  one  of  the  partners  of  the  company  of  Campbell  and 
Clason,  defenders,  was  employed  to  carry  into  effect  a  loan  agreed  to  be  made  by  the 
pursuers  to  Campbell  of  Lochend ;  and  that,  both  by  the  rules  of  professional  duty,  and 
by  express  instructions  transmitted  to  him  in  July  1820,  he  was  bound  to  ascertain  and 
communicate  to  his  employer  the  amount  of  the  real  burdens  on  the  estate  over  which 
the  security  was  to  be  taken,  and  of  the  incumbrances  with  which  it  was  charged,  as 
they  might  appear  on  the  record :  Find  that,  by  neglect  of  this  duty,  he  and  the  said 
[603]  company  of  Campbell  and  Clason  became  responsible  for  any  loss  thereby  occasioned  ; 
and  that  they  have  not  been  relieved  from  the  said  responsibility  by  any  circumstances 
occurring  in  regard  to  the  application  of  the  money  lent ;  but,  before  answer  as  to  the 
amount  of  loss  which,  in  the  circumstances  of  the  case,  the  pursuers  are  entitled  to  claim 
from  the  defenders,  remit  to  the  Lord  Ordinary  to  hear  parties,  and  proceed  as  shall  be 
just ;  and  reserve  all  questions  of  reUef  among  the  said  parties." 

Minutes  were  then  ordered  by  the  Lord  Ordinary  to  be  given  in,  on  the  application 
of  the  foresaid  judgment  to  the  amount  of  loss  claimable  from  the  defenders.  For  the 
pursuer  it  was  maintained — ^That  he  was  entitled  to  complete  indemnification,  or  resti- 
tutio in  integrum,  on  the  ground  that  he  woidd  not  have  entered  into  the  loan  transac- 
tion fit  all  if  be  bad  been  informed  of  these  piior  buixlens ;  that  that  extent  of  repara- 
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tion  has  been  awarded  by  the  Court  in  similar  cases :  Lillie  v,  McDonald,  13th  Dec.  1816  ; 
Hunter  v.  Fleming  and  Strang,  11th  Dec.  1829;  Graliam  v.  Hunter,  4th  March 
1831  ;  Martin  v.  Goldie,  27th  June  1834;  Haldane  v.  Donaldson,  3d  March  1836. 

The  defenders  maintained — I.  That  in  none  of  the  cases  cited  for  the  pursuer  was 
there  any  authority  for  the  plea,  that  when  the  exact  loss  sustained  through  the  agent's 
negligence  could  be  ascertained,  the  agent  w^as  liable  beyond  that  amount.     All  that  the 
client  can  be  entitled  to  is  indemnity,  and  where  he  has  been  prejudiced  by  the  non- 
communication of  incumbrances,  and  the  amount  of  that  prejudice  can  be  ascertained, 
all  that  the  agent  is  bound  to  do  is  to  relieve  him  of  that  prejudice,  by  placing  him  in 
the  situation  he  would  have  been  in  had  the  incumbrances  not  existed.     But,  U.  The 
plea  of  restitfdio  in  integrum^  supposing  it  to  be  well  founded,  could  only  be  sustained 
de  reeentiy  on  the  employer  being  made  aware  of  the  existence  of  the  prejudicial  incum- 
brances.    Here,  so  early  as  1822,  the  pursuer  had  consulted  another  agent,  Mr.  Roy, 
W.S.,  who  made  him  aware  of  the  prior  incumbrances ;  but  he  never  com]>lained  of  them 
seriously  to  the  defenders  till  1825.     It  is  not  only  possible  but  probable,  that  if  the 
claim  against  him  had  been  intimated  in  the  interval  to  Mr.  J.  K.  Campbell,  he  could 
have  taken  steps  to  diminish  or  prevent  altogether  the  loss  subsequently  sustained. 
And,  III.  The  reparation,  if  confined  to  the  exact  loss  sustained  by  the  non-communica- 
tion of  prior  burdens,  woidd  infer  no  claim,  or  at  least  a  very  restricted  claim,  against 
the  defenders,  for  the  following  reasons : — 1.  The  heritable  bonds  which,  in  transacting 
the  loan  in  1820,  it  was  assumed  affected  the  estate,  amounted  to  L.8850,  and  of  these 
bonds,  one  to  the  amount  of  L.1000  of  principal,  in  favour  of  a  person  of  the  name  of 
Wardrope,  was  cut  down,  leaving  only  L.7850  of  heritable  bonds  (and  interest)  ulti- 
mately to  rank  upon  the  estate.     Had  Wardrope's  bond  stood  good,  there  was  one  debt 
with  inhibition  which  would,  nevertheless,  have  been  ranked  on  the  price,  viz.,  Piatt's 
debt, — that  debt,  as  well  as  the  inhibition  on  it,  being  of  an  earlier  date  than  Wajdrope's 
bond,  and  two  others.     Piatt's  debt,  when  paid  out  of  the  price  (as  it  was  in  full),  then 
amounted,  with  interest,  to  L.388,  5s.  9d.     So  far  the  pursuer  and  Admiral  Camp 
bell's  bond  were  in  this  view  affected  by  inhibitions  not  communicated,  and  tlie  prejudice  so 
sustained  by  the  pursuer  woidd  be  the  half  of  the  foresaid  sum,  or  L.194,  2s.  10|d.    After 
discharging  Piatt's  debt,  as  above,  there  woidd  have  remained  only  L.1140,  2&  3^d.  to 
pay  Wardrope's  bond,  had  it  been  effectual  as  a  security ;  and  that  sum  would  have 
thereby  been  more  than   exhausted,   Wardrope's  bond,  with  interest,  amounting  to 
L.1284,  14s.  8d.     But,  as  before  mentioned,  Wardrope's  bond  was  reduced.     The  ground 
of  reduction  of  Wardrope's  bond  was,  that  it  contained  only  a  public  holding  under 
which  the  creditor  had  taken  infeftment,  but  which  infeftment  was  left  unconfirmed. 
In  this  way  the  pursuer  and  Admiral  Campbell's  bond  of  1820,  with  its  infeftment  upon 
an  alternative  precept,  became  preferable  to  Wardrope's  bond.     But  although  Wardrope's 
bond  was  ineffectual  as  with  the  pursuer's  bond,  it  was  perfectly  good  as  in  a  question 
with  the  remaining  debts — other  than  Piatt's — on  which  inhibitions  had  been  used  (the 
said  debts  being,  as  before  noticed,  three  in  number,  and  amounting,  as  ranked,  to 
L.857,  lis.  2^d.),  the  inhibitions  creating  no  mid-impediment  to  the  cond^rmation,  at  any 
time,  of  Wardrope's  infeftment.     Thus,  therefore,  the  operation  of  the  pursuer^s  bond 
was,  first,  To  cut  down  Wardrope's  security,  so  as  to  reduce  the  preferable  heritable 
bondjB  to  L.7850  and  interest,  and  thereby  to  release  L.1140,  28.  3|d.  of  the  price  of 
Lochend,  which  woidd  otherwise  have  been  drawn  by  that  bond.     Second,  And — taking 
the  effect  of  the  reduction  of  Wardrope's  bond,  as  it  was  actually  dealt  with  in  the 
scheme  of  division — to  let  in  the  pursuer  and  Admiral  Campbell,  and  also  the  foresaid 
three  inhibiting  creditors,  to  rank  on  the  part  of  the  price  laid  open  by  Wardrope's 
bond  being  set  aside,  from  which  they  (that  is,  the  pursuer  and  Admiral  Campbell,  and 
the  inhibiting  creditors),  would  otherwise  have  been  excluded.     Third,  To  enable  the 
pursuer  and  Admiral  Campbell  in  this  way  to  draw  a  much  larger  sum  than,  had  the 
heritable  securities  supposed  to  be  good  when  the  loan  of  1820  was  made,  remained 
available,  they  could  have  drawn,  even  supposing  there  had  been  no  debts  with  inhibi- 
tions.    In  short,  fourth,  To  give  them  a  sum  of  upwards  of  L.600,  which  they  otherwise 
would  not  have  got,  they  having  actually  drawn  L.872,  Is.,  whereas  had  Wardrope's  bond 
been  paid,  and  neither  Piatt's  debt  nor  any  other  had  been  secured  by  inhibition,  they 
would  only  have  drawn  L.243  odds,  which,  as  already  mentioned,  was  all  that  would 
have  remained  after  satisfying  tlie  heritable  bonds,  including  Wardrope's,  and  expenses. 
2^()w,  in  this  view,  it  appears  that,  notwithstanding  the  existence  ojf  debts  with  inhibi- 
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tions  which  were  not  made  known,  the  pursuer — by  the  displacing  of  a  security  upon 
the  footing  of  which  being  availa])le  he  lent  his  money — drew  considerably  more  than 
he  would  have  drawn  had  the  burdens  upon  the  estate  of  Lochend,  preferable  to  his  own, 
continued  to  the  end  to  stand  precisely  as  they  were  assumed  to  be  at  the  time  that  the 
advance  in  1820  was  made  by  him.  It  therefore  follows  that,  upon  the  whole,  the 
pursuer  in  the  result  suifered  no  loss  by  the  debts  with  inhibitions,  which  he  would  not 
have  suffered  had  the  other  burdens,  preferable  to  his  bond,  or  supjwsed  to  be  preferable 
to  his  bond  when  it  was  granted,  been  ranked  on  the  price.  On  the  contrary,  in  the 
result,  he  was  much  better  off  than  if  that  had  been  the  case. 

[604] The  Lord  Ordinary  (11th  July  1838),  pronounced  the  following  interlocutor: 
"  The  Lord  Ordinary  having  considered  the  cases  for  the  parties  and  process.  Finds 
that  the  summons  proceeds  on  the  statement,  that  the  defenders  *  are  liable  to  the  pur- 

*  suer  for  the  haill  loss  and  damage  incurred  by  him,  in  consequence  of  the  misconduct, 

*  and  gross  negligence  and  breach  of  professional  duty  of  the  said  defenders,  or  at  least  of 

*  the  said  John  Kirkpatrick  Camp}3ell,  in  the  premises,  particularly  in  furnishing  grossly 

*  erroneous  and  inaccurate  information  respecting  the  debts  and  incumbrances  affecting 

*  the  estate  of  Lochend ; '  and  it  concludes  for  payment  of  the  sum  of  L.4000  sterling, 

*  or  such  other  sum,  less  or  more,  as  shall  be  ascertained  to  be  the  loss,  damage,  and 
'  expense  incurred,  or  to  be  incurred  in  any  manner  of  way,  in  and  through,  or  conse- 

*  quent  upon,  the  incorrect  information  transmitted  by  them,  the  said  defenders,  or  by 

*  the  said  John  Kirkpatrick  Campbell,  as  aforesaid  : '  Finds,  that  by  the  final  judgment 
of  the  Court,  it  is  now  fixed  that  the  defenders,  Campbell  and  Clason,  had,  in  neglect  of 
their  duty,  failed  to  ascertain  and  communicate  to  the  pursuer  the  amount  of  certain 
real  burdens  affecting  the  estate  at  the  date  of  the  loan,  and  that  they  became  responsible 
for  the  loss  thereby  occasioned :  Finds  that  the  said  loss  is  to  be  estimated  by  the 
amount  to  which  the  preferable  securities,  not  communicated,  affected  or  abridged  the 
sums  which,  but  for  these  preferable  and  uncommunicated  securities,  would  have  been 
drawn  by  the  pursuer  in  the  ranking,  in  virtue  of  his  heritable  bond  ;  and  appoints  the 
case  to  be  called,  that  parties  may  be  heard  on  the  most  expedient  mode  of  ascertaining 
the  precise  amount  of  the  loss  calculated  on  that  principle. 

"  Noie. — It  is  fixed  by  the  judgment  of  the  Court,  that  by  the  neglect  of  duty  on  the 
part  of  the  defenders,  Campbell  and  Clason,  they  incurred  a  responsibility  *  for  the  loss 

*  thence  arising,'  and  that  they  have  not  been  relieved  from  that  liability  by  any  of  the 
supervening  circumstances.  But  the  question  still  remains,  what  is  the  nature  and 
extent  of  the  liability  incurred  by  a  professional  person,  who,  in  transacting  a  loan^  fails 
to  communicate  to  his  employer  the  amount  of  the  incumbrances  previously  affecting  the 
estate,  and  how  the  loss  iJience  arising  is  to  be  estimated  ?  The  question  is  one  of  con- 
siderable difficulty,  and  is  certainly  of  very  great  practical  importance,  as  must  at  once 
be  evident  on  considering  the  residts  of  the  views  maintained  respectively  by  the  parties. 

"  The  pursuer  holds  that,  in  consequence  of  that  neglect  of  duty,  the  defenders  are 
bound  to  place  him  absolutely  in  the  position  in  which  he  stood  before  the  transaction, 
and  consequently  to  repay  him  the  whole  amount  of  the  loan,  upon  getting  an  assigna- 
tion to  and  making  the  most  they  can  of  the  security.  On  the  other  hand,  it  is  main- 
tained by  the  defenders,  that  the  loss  arising  from  and  legally  imputable  to  the  omission 
in  question,  truly  consists  of  the  difference  between  the  sum  which  the  pursuer's 
security  would  have  obtained  for  him  in  the  ranking,  if  the  prior  uncommunicated 
securities  had  not  existed,  and  the  sum  that  he  will  draw  in  consequence  of  thcHO 
uacommunicated  securities  existing  and  being  preferably  ranked.  The  Lord  Ordinary, 
after  some  hesitation,  has  ultimately  adopted  this  last  view  as  the  sound  one. 

"The  pursuer's  argument  is  certainly  entitled  to  the  merit  of  great  clearness  and 
plausibility.  It  assumes  that,  but  for  the  omission  to  communicate  the  preferable 
burdens  appearing  on  the  record,  the  lender  would  not  have  entered  into  the  transaction, 
and  from  this  the  inference  is  drawn,  that  the  agent,  having  thus  been  the  instrument 
of  involving  his  employer  in  a  transaction  from  which  loss  has  arisen,  is  bound  to  relieve 
him  absolutely  of  that  transaction  and  all  its  consequences. 

"  The  Lord  Ordinary  may  be  permitted  to  doubt  how  far  this  broad  ground  of 
liability  is  competent  under  the  present  summons.  It  is  true  that  in  one  part  of  the 
summons  it  is  generally  stated,  that  the  pursuer  made  the  advance  on  the  reliance  of  the 
defender's  diligent  and  faithful  discharge  of  his  professional  duty.  But  the  liability 
charged  against  them  is  not  the  liability  for  the  whole  consequences  of  the  transaction, 
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in  respect  of  the  alleged  neglect  of  their  professional  duty,  but  especially  the  liabilitf  for 
the  loea  incurred  in  consequence  of  their  negligence  in  funiiahiiig  erroneous  md 
inaccurate  information,  &c.,  and  the  <)&niage  concluded  for  is  the  damage  appliuhle  Ui 
such  special  liability.  The  summons  is  a  summons  concluding  for  the  loss  arising  (tim 
the  special  neglect  or  breach  of  duty  lilielled,  and  nut  for  the  loss  arising  on  tlie  whole 
transaction  ;  and,  accordingly,  the  interlocutor  of  the  Court,  after  iixiug  tliat  the  Mea- 
ders  ware  bound  to  ascertain  and  communicate  the  real  burdens,  Ac,  proceeds  to  find, 
that,  by  the  neglect  of  this  duty,  'the  defenders  1)ecauie  responsible  for  any  lite 
'  oeeasione/i  thereby.' 

"  But  waiving  tliis,  and  holding  the  summons  to  be  sufficient  to  include  this  brow! 
ground  of  liability,  the  Lord  Ordinary  demurs  to  the  reasons  upon  which  it  rests,  ll 
assumes  at  the  outset^  that  but  for  the  agent's  silence  in  r^^rd  to  the  preferable  secuii- 
ties,  tlie,  employer  would  not  have  advanced  the  money.  But  is  this  to  lie  asaunieJ,  or 
rather,  is  there  any  presumption  so  peremptory  and  eonclusive  in  favour  of  it,  as  to 
render  it  a  rule  of  law  necessarily  applicable  to  all  such  questions  t  The  Lord  Onlinirj' 
doubts  this.  What  course  the  pursuer  would  have  taken,  had  the  prior  securities  been 
communicated  to  him,  is  at  beet  but  a  matter  of  speculation  or  probability,  and  if  sot 
speculation  of  the  kind  is  to  be  entered  into,  it  must  embrace  this  additional  hypolhetu 
strictly  consistent  with  the  event,  namely,  that  the  agent  offered,  and  was  able  to  secure 
tlie  employer  absolutely  against  the  effect  of  those  preferable  burdens,  in  competi^nn 
with  that  to  be  granted  for  the  loan.  Now,  it  does  not  appear  to  the  Lord  Oidiaaiy, 
that  taking  this  into  view,  tliere  is  any  presumption  of  the  kind  contended  for,  parti- 
cularly in  a  case  like  the  present,  where  the  loan  was  intended  not  as  an  investment  of 
money,  but  as  on  accommodation  granted  by  one  brother  to  another. 

"  But,  1)esides,  the  leading  proposition  of  the  pursuer,  when  brought  to  the  test  of 
consequences,  seems  utterly  untenable.  If  the  assumption,  or  general  presumptjon,  'a 
well  foundeil,  it  must  hold  in  every  case.  If  the  agent,  for  instance,  foils  in  a  search  oi 
incumbrauceH,  the  subsequent  discovery  of  an  incumbrance,  to  the  extent  of  L.20,  will 
bind  him  te  take  the  whole  transaction  off  his  employer's  bands,  although  it  be  proTal 
to  demonstration  that  the  loss  on  the  transaction  arose  from  circumstances,  such  sj 
depreciation  uf  the  lands,  totally  unconnected  with  that  trifling  incumbrance.  Then 
again,  even  if  the  incumbrances  not  oomniunioated  are  actually  paid  off,  without  ulti 
mately  affectuig  the  lender's  security  at  all,  the  proposition  of  the  pursuer  must  atiU  Wi 
good.  For,  in  tlie  event  of  the  lender  failing  to  obtain  his  money,  in  consequence  of  th 
depreciation  of  the  lands,  or  the  accumulation  of  interest  on  tlie  jn^ferable  debte  whit 
were  communicated,  or  their  eviction  on  grounds  not  discoverable  from  the  record,  thai 
would  of  course  be  a  loss  arising  on  the  transaction,  and  if  the  agent's  failure  to  coo 
municate  the  existing  incumbrance  at  the  date  of  the  loan  were  held  in  law  to  aubje 
him  to  the  whole  consequences  of  the  transaction,  on  the  ground  that,  by  his  breach  < 
duty,  he  had  induced  his  employer  to  enter  into  it,  the  consequence  would  be  exactly  ti 
same,  whether  the  uncummunicated  incumbrance  were  outatanding  or  not  Or,  to  la) 
anotlier  class  of  cases,  te  which  the  reasoning  of  the  pursuer  is  just  as  applicable — th 
of  sales.  It  is  obvious  that  a  party,  on  determining  to  buy,  is  just  as  much  inHuenc 
by  the  consideration  of  freedom  from  real  burdens,  as  one  who  proposes  to  lend.  But 
the  agent  fails  in  a  search  of  incumbrances  previous  to  a  sale,  what  is  the  consequet 
and  the  amount  of  his  liabihty,  on  the  event  of  incumbrances  being  afterwards  i 
covered  1  Is  it  the  regtifiitio  in  itUe^ram,  as  it  is  somewhat  loosely  termed  in  I 
pursuer's  easel  Could  the  purchaser  in  such  a  case  oblige  the  agent  to  take  the  bai^ 
olT  his  hands,  on  the  single  ground  that,  had  he  known  of  the  incumbraacee,  he  woi 
not  have  purchased,  although  the  agent  was  ready  to  clear  away  these  iucumbram 
and  thus  place  him  in  tlie  same  situation  as  if  they  had  not  existed  I 

"The  Lord  Ordinary  thinks,  tliat  in  these  supposed  cases,  which  are  perfectly  ! 
teste  of  the  principle,  tiie  claim  of  the  party  against  the  agent  could  not  be  suatain 
He  holds  tlie  reason  of  this  te  be,  that  tlie  luss  truly  and  legally  imputable  to  the  fail 
te  search  for  and  report  incumbrances  is  nothing  but  the  loss  actually  created  by 
existence  and  opieration  of  the  incumbrances,  of  which  the  employer  was  kept  in  igi 
ance  ; — that,  as  the  amount  of  that  special  loss  admits  of  being  exactly  and  arithmelia 
defined,  it  forms  the  limit  of  the  agent's  responsibility,  and  is  not  to  bo  coml>ined  acai 
him  with  the  loss  arising  from  other  causes,  for  which  he  is  not  responsible,  luul  whi 
although  in  one  sense  loss  on  the  transaction  is  only  contingent  and  cuusequeutial  Iiks,  « 
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which  his  neglect  of  duty  is  entirely  unconnected.  In  short,  as  the  error  or  hreach  of  duty 
consists  in  the  representation  of  the  non-existence  of  incumhrances,  held  to  he  implied 
from  the  [606]  agent's  failure  to  communicate  them,  the  Lord  Ordinary  considers  the 
appropriate  reparation  of  the  error  to  he,  the  placing  of  the  emi>loyer  in  the  very  situa- 
tion which  he  would  have  held  if  the  representation  had  heen  true.  From  these  con- 
siderations, the  Lord  Ordinary  is  led  to  the  conclusion,  that  the  only  true  principle  of 
the  agent's  Hahility,  which  admits  of  general  application,  is  that  alluded  to,  though  less 
confidently,  in  his  former  note  to  the  interlocutor  of  the  28th  of  June  1837,  that  the 
liability  of  an  agent  for  a  mere  failure  to  search  the  record,  unaccompanied  with  any 
evidence  of  intention  to  deceive,  cannot  he  carried  farther  than  an  implied  or  constructive 
warrandice,  that  the  estate  is  free  from  available  burdens,  and  does  not  extend  to  an 
absolute  warrandice  of  the  debt,  in  the  event  of  a  deficiency  of  value,  or  of  a  supervening 
eviction,  on  a  ground  independent  of  those  burdens,  and  which  a  search  of  the  records 
could  not  have  disclosed ;  and,  according  to  this  principle,  the  loss  in  the  present  case 
must  be  estimated  by  the  amount  to  which  the  uncommunicated  burdens,  still  affecting 
the  estate,  abridge  the  dividends  which  would  otherwise  have  been  drawn  by  the  pur- 
suer, as,  on  this  being  made  good,  he  would  stand  precisely  in  the  same  situation  as  if 
those  burdens  had  never  existed,  or  as  if  they  had,  in  obedience  to  the  warrandice,  been 
bought  off  by  the  defenders. 

"  On  looking  into  the  decisions  referred  to  by  the  pursuers,  it  will  be  found  that  they 
establish  no  rule  inconsistent  with  the  principle  on  which  the  Lord  Ordinary  has  esti- 
mated the  damage  in  this  particular  case.  In  the  first  place,  the  great  class  of  cases  in 
which  persons,  whether  official  or  professional,  have  been  held  liable  for  the  amount  of 
the  debts  which  they  were  employed  to  enforce  or  secure  by  certain  measures  committed 
to  their  charge,  and  blundered  in  the  performance,  will  be  found  to  turn  in  a  great 
measure  on  considerations  not  exactly  applicable  to  the  present  question.  When  a 
messenger  blunders  the  execution  of  a  caption,  or  the  magistrates  of  a  burgh  allow  a 
debtor  to  get  out  of  jail,  they  are  held  liable  for  the  debt,  because  the  law  presumes  that 
the  enforcement  of  the  diligence  will  secure  payment,  and,  at  any  rate,  it  is  impossible 
to  prove  that  it  might  not.  In  such  cases,  there  are  not  the  means  of  placing  the  com- 
plainers  exactly  in  the  same  situation  as  if  the  parties  had  done  their  duty,  or  of  estimat- 
ing the  loss  as  distinct  from  the  amount  of  the  debt.  And  again,  when  a  conveyancer 
is  employed  to  frame  a  security,  and  commits  an  error  in  completing  it,  which  renders 
it  unavailing  in  a  competition,  he  may  justly  be  rendered  liable  for  the  debt,  on  the 
ground  that  he  was  bound,  by  his  contract  of  employment,  to  furnish  a  valid  deed,  and 
by  the  implied  warrandice  in  that  employment,  became  bound  that  it  should  be  a  suffi- 
cient deed  for  the  purpose.  In  the  general  case,  the  application  of  this  principle  must 
subject  him  to  the  absolute  payment  of  the  debt,  because,  in  general,  the  question  arises 
only  when  the  inefficiency  of  the  security,  from  its  date,  is  fatal  to  the  lender's  claim  in 
the  competition.  But,  even  in  regard  to  blunders  of  this  kind,  if  matters  were  open, — 
if  the  blunder  was  discovered  before  any  new  preference  had  intervened,  there  seems  no 
good  reason  for  holding  that  the  agent's  obligation  would  not  be  fulfilled,  by  delivering  a 
new  and  good  security,  or  that  he  would  be  bound  to  relieve  the  lender  of  the  transac- 
tion, on  the  simple  ground  that,  if  he  had  known  the  original  security  was  bad,  he  would 
not  have  advanced  the  money. 

"The  case  of  lillie  v.  McDonald  seems  to  have  been  one  of  the  kind  just  alluded  to. 
One  of  the  securities  which  the  agent  undertook  to  complete  was  the  assignation  to  a 
particular  debt  which  he  failed  to  render  effectual  by  intimating  it  to  the  debtor.  The 
omission  was  not  discovered  until  twenty  years  after  the  transaction,  and  the  represen- 
tatives of  the  party  made  a  claim  against  the  representatives  of  the  agent  for  the  amount 
of  the  loan.  In  this  they  were  successful,  and  the  defence  founded  on  the  circumstance 
of  the  assigned  bond  having  been  extinguished  by  compensation  was  disregarded.  This 
was  a  severe  enough  decision ;  but,  on  looking  into  the  report,  it  will  appear  that  the 
opinion  of  the  Court  on  this  point  truly  rested  on  the  impossibility  of  knowing,  after 
such  a  lapse  of  time,  what  might  or  might  not  have  been  the  effect  of  making  intimation 
at  the  time.  If  so,  the  case  clearly  fell  within  the  operation  of  the  principle  already 
alluded  to,  that  the  agei\)b  having  committed  an  error,  for  which  he  was  accountable,  was 
hound  to  replace  the  sum  advanced,  as  the  error  did  not  admit  of  being  corrected  when 
discovered,  so  as  to  place  the  lender  in  the  same  situation  as  if  he  had  done  his  duty. 
In  regard  to  certain  other  cases  alluded  to,  and  which  seem  to  bear  more  directly  on  the 
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point  at  issue,  as  they  relate  to  the  agent's  failure  to  communicate  existing  incwnbiances 
to  his  employer,  it  will  be  found  that,  although  some  expressions  in  the  opinions  of  the 
Judges,  as  given  in  the  rej)ort,  seem  favourable  to  the  argument  of  the  pursuer,  the 
question  agitated  here  truly  did  not  and  could  not  arise  under  the  circumstances  of  these 
cases.     In  the  case  of  Graham  v.  Hunter's  Trustees,  Mr.  Stewart  was  found  liable  for 
the  consequences  of  not  making  a  search  of  incumbrances,  and  obliged  to  replace  the 
money  advanced,  upon  taking  an  assignation  to  the  security ;  and  certainly  reference  is 
made,  in  the  report  of  the  opinions  of  the  Court,  to  the  obligation  on  the  part  of  the 
agent  to  place  his  employer  in  the  same  situation  as  if  the  loan  had  not  been  made.    But 
in  that  case  there  could  be  no  room,  and  there  was  no  necessity  for  distinguishing  very 
nicely  the  principle  upon  which  the  loss  was  to  be  estimated,  for  the  obvious  reason  that 
tlie  preferable  and  uncommunicated  securities  were  of  such  amount  that,  if  taken  out  of 
the  way,  the  employer,  the  pursuer,  would  have  obtained  full  payment.     Accordingly, 
the  defence  was  rested  upon  various  special  circumstances,  held  by  Mr.  Stewart  to  ex- 
clude his  liability  altogether.     But  as  soon  as  the  liability  was  ascertained,  it  was  a 
matter  of  absolute  indifference  whether  the  loss  was  to  be  calcidated  on  the  principle  of 
the  absolute  restoration  of  his  employer,  or  on  that  of  the  warrandice  against  the  exist- 
ing and  uncommunicated  securities,  because  both  necessarily  led  to  the  same  consequences, 
— the  total  replacement  of  the  money  lent.     The  very  same  remark  applies  to  the  caae 
of  Haldane  v.  Donaldson,  in  which  an  agent  took  a  security  on  behalf  of  bis  client  for 
L.2000,  over  a  property  already  burdened  to  the  extent  of  L.  18,500,  which  burdens 
were  not  communicated  to  his  employer.     He,  too,  was  found  liable,  notwithstandiug 
his  defence  that,  had  it  not  been  for  the  subsequent  depreciation  of  the  property,  the 
postponed  security  woidd  still  have  been  good.     It  is  obvious,  that,  in  that  case  too, 
there  could  be  no  room  for  inquiry  into  the  principle  on  which  the  damage  was  to  be 
estimated,  because,  if  the  prior  and  uncommunicated  securities  had  been  taken  out  of  the 
way,  the  employer's  debt  would  have  been  paid.     From  the  amount  of  the  preferable 
and  uncommunicated  securities,  then,  their  operation  in  the  ranking  was  the  immediate 
cause  of  the  employer's  loss,  and  consequently  the  principle  contended  for  by  the  de- 
fenders in  the  present  case,  viz.,  the  implied  warrandice  of  the  agent  against  l^e  opera- 
tion  of  those  preferable  and  uncommunicated  securities,  necessarily  subjected  him  in 
the  full  amount  of  the  loan. 

"  It  appears  to  the  Lord  Ordinary  that  such  cases  as  these  are  not  calculated  to  bring 
out  the  principle  at  all,  and  that,  to  do  so,  it  would  be  necessary  to  suppose  the  circtun- 
stance  which  is  said  to  exist  here,  viz.,  the  small  amount  to  which  the  preferable  and 
uncommunicated  securities  operate,  in  proportion  to  the  amount  of  the  sum  lent ;  then, 
and  only  then,  the  question  can  properly  arise,  whether  the  agent  is  not  entitled  to  con- 
fine his  liability  to  the  difference  between  the  sum  to  be  drawn  by  his  employer  on  the 
security,  and  that  wliich  the  employer  would  have  drawn  if  the  preferable  and  uncom- 
municated securities  had  never  existed,  or  had  been  extinguished  prior  to  the  competi- 
tion. By  adopting  the  second  alternative,  the  agent  substantially  performs  the  obligation 
in  warranting  the  non-existence  of  preferable  securities,  and  the  Lord  Ordinary  has 
adopted  this  as  the  sound  view  of  the  rights  and  responsibilities  of  the  parties." 

To  this  interlocutor  the  Court  (20th  December  1838)  on  a  reclaiming  note  for  the 
pursuer,  adhered ;  and  a  remit  was  then  made  to  Mr.  Paul,  accountant,  to  report  as  to 
the  amount  of  the  loss  sustained,  upon  the  principles  of  the  last  recited  judgment 
Before  the  accountant  a  question  W£is  raised  as  to  whether  the  defenders  could  be  liable 
for  the  non-communication  of  the  arrears  of  interest  on  the  heritable  bonds ;  and,  on  an 
interim  report,  the  Court  pronounced  (16th  June  1840)  the  following  judgment : 

"  The  Lords  having  advised  this  case,  with  the  report  of  the  accountant^  and  heard 
counsel  for  the  parties — Find  that,  according  to  the  true  sense  and  meaning  of  the  final 
interlocutor  of  the  Court,  the  defenders  are  liable  for  the  loss  and  damage  occasioned 
to  the  pursuer  by  their  having  neglected  to  communicate  to  him  the  amount  of  the 
arrears  of  interest  due  at  the  date  of  the  loan  in  question,  on  the  debts  heritably  secured 
on  the  estate  of  Lochend,  and  the  fact  that  these  arrears  were,  [606]  as  well  as  the 
principal  sums,  secured  in  preference  to  all  subsequent  transactions." 

When  the  final  rejwrt  was  lodged,  it  was  objected  inter  alia  by  the  pursuer,  that  the 
accountant  had  therein  proposed  to  state  as  a  part  of  the  communicated  burdens,  an 
arrear  of  interest  on  the  pursuer's  brother,  Captain  Campbell's  heritable  bond,  to  th« 
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extent  of  L.605,  *'  the  fact  (of  that  arrear  being  a  prior  burden)  being  of  course  known 
to  the  Admiral,  who  transacted  the  loan  by  Sir  Colin  and  himself." 

Against  this  view  of  the  accountant  the  pursuer  maintained --{X.)  That  it  was 
contrary  to  the  previous  judgment  of  the  Court,  of  16th  June  1840.  (2.)  That  it 
proceeded  on  the  erroneous  assumption,  that  Captain  Campbell's  knowledge  of  the 
arrears  was  the  same  as  the  pursuer's  knowledge,  whereas  their  interests  and  their 
respective  loans  being  separate  and  distinct,  no  such  assumption  can  be  just.  Captain 
Campbell  was  not  acting  for  the  pursuer  in  the  loan  transaction  in  the  capacity  of  agent, 
nor  were  the  defenders  relieved  of  their  responsibility  in  the  matter,  by  his  being  the 
medium  of  communication  with  the  pursuer.  But  even  Captain  Campbell,  although  he 
knew  of  the  arrears  of  interest  on  his  own  bond,  may  not  have  known  that  they  were 
a  preferable  burden,  and  it  was  the  defenders'  duty,  which  they  neglected,  to  communi- 
cate that  fact  to  Captain  Campbell  and  the  pursuer. 

The  Court)  by  a  judgment  on  3 1st  May  1843,  sustained  the  pursuer's  objection. 
Against  the  judgments  of  the  Court,  of  19th  January  1838,  20th  December  1838,  and 
16th  June  1840,  as  well  as  against  the  interlocutors  of  the  Lord  Ordinary  (Fullerton) 
above  narrated,  in  so  far  as  prejudicial  to  them,  the  defenders  appealed.  The  pursuer 
also  entered  a  cross-appeal  against  these  judgments,  so  far  as  unfavourable  to  him. 

Lord  Gottenfiam. — My  Lords,  in  this  case  oi  Campbell  v.  Campbell,  the  summons  in 
substance  alleged,  that  the  object  was  to  enable  Loch  end  to  pay  off  some  pressing  heri- 
table debts ;  that  the  pursuer  was  desirous  to  accommodate  him  so  far  as  was  consistent 
with  safety ;  that  the  agent  was  employed  for  the  purpose  of  obtaining  authentic  infor- 
mation respecting  the  amount  of  the  debts  and  incumbrances  affecting  the  proi>erty  ;  and 
that  the  agent  wrote  to  the  pursuer,  stating  that  L.8000  was  the  total  amount  of  the 
debts  and  incumbrances  affecting  the  estate ;  that  the  information  furnished  to  the 
plaintiff  was  not  correct ;  that  many  debts  affecting  the  estate,  apparent  on  the  record, 
were  not  made  known  to  the  pursuer,  and  were  understated  to  the  amount  of  many 
thousand  pounils ;  that  the  principal  of  such  debts  and  incumbrances  exceeded  L.  13,000, 
and  which,  with  interest  and  expenses,  continued  to  affect  the  estate  under  sequestra- 
tion ;  that  the  defendant  is  liable  in  resi>ect  of  gross  negligence  and  breach  of  professional 
duty,  in  furnishing  grossly  erroneous  and  inaccurate  information.  The  summons  does 
not  represent  the  case  as  one  of  an  ordinary  employment  for  investment,  in  which  the 
agent's  duty  is  to  see  that  the  security  is  unobjectionable ;  but,  stating  fairly  that  the 
object  was  to  accommodate  the  borrower,  it  rests  the  case  upon  an  alleged  misrepresenta- 
tion of  the  amount  of  incumbrances  affecting  the  estate  apjmrent  upon  the  record.  The 
terms  used  would  be  more  properly  applied  to  wilful  and  corrupt  misrepresentation,  from 
whatever  cause  proceeding.  The  issues,  accordingly,  put  the  case  uix)n  its  proper  foot- 
ing ;  for  the  inquiry,  first,  is,  whether  the  defendant  was  employed  to  obtain  information 
as  to  the  incumbrances ;  secondly^  whether  the  alleged  misrepresentations  were  made ; 
and,  thirdly^  whether  thereby  the  pursuer  was  induced  to  advance  his  money.  The  case 
was,  I  think,  unfortunately  withdrawn  from  the  jury,  but  the  effect  was  only  to  throw 
upon  the  Court  the  duty  of  solving  the  questions  raised  by  the  issues,  which  I  think 
properly  embraced  the  whole  case.  I  abstain  from  making  any  observation  upon  the 
first  point  raised  by  those  issues,  because,  being  of  opinion  that  the  plaintiff  has  wholly 
failed  in  establishing  the  two  last,  it  is  imnecessary  to  do  so  in  order  to  dispose  of  the 
case.  The  plaintiff,  alleging  direct  misrepresentation,  is  bound  to  prove  it;  but  I  do 
not  find  any  evidence  to  support  the  charge.  It  is  observable  that,  although  the  pur- 
suer now  rests  his  complaint  principally  upon  his  not  having  been  informed  of  the 
interest  due  uix)n  the  heritable  debts,  or  of  the  claim  of  the  inhibiting  creditors,  he,  in 
the  third  article  of  his  condescendence,  states,  that  the  object  of  the  loan  was  to  meet 
the  pressure  from  these  sources.  Sir  Colin  and  Captain  Campbell  joined  in  the  loan, 
and  the  whole  arrangement  was  left  to  Captain  Carajibell,  who  acted  as  agent  for  Sir 
Colin.  Whatever  information,  therefore,  came  to  Captain  Cami>bell,  was,  in  its  legal 
operation,  communicated  to  Sir  Colin.  The  whole  evidence  is  documentary;  and  the 
first  in  date  is  the  statement,  No.  166  and  167,  admitted  in  the  answer  to  defendant's 
sixth  statement,  furnished  by  Mr.  Martin,  and  of  which  Ca[)tain  Campbell  had  know- 
ledge; and  the  account  shews  the  heritable  debts  to  be  L.8850,  the  personal  debts 
L.2538,  and  the  pressing  debts,  including  interest  upon  heritable  debts,  L.3700,  2s.  6d., 
making  in  all  L.  15,088,  2s.  6d.  I  do  not  find  inhibiting  creditors  distinguished  in  this 
statement ;  but,  from  the  plaintiff's  third  article  of  condescendence,  it  must  be  assumed 
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that,  amongst  the  pressing  debts  were  included  creditors  who  had  obtained  inhibitions. 
In  a  letter  from  Mr.  Martin  to  Captain  Campbell,  the  26th  of  May  1820,  he  alludes  to 
Mrs.  Anderson's  debt,  which  is  one  of  the  pressing  debts,  as  the  subject  of  an  action  of 
adjudication.  With  that  letter  and  statement  before  him,  Captain  Campbell  knew  that, 
independently  of  the  principal  of  the  heritable  debts,  there  was  interest  due  ujwn  them, 
and  that  there  were  other  creditors  whose  debts  were  pressing,  and  who  had  obtained 
inhibition,  of  the  importance  of  which  Mr.  Martin's  letter  of  the  26th  of  May  apprized 
him.  The  fact  of  Captain  Campbell  having  this  knowledge  is  of  the  highest  unportance 
in  putting  a  construction  upon  his  letter  of  the  17th  of  July,  upon  which  the  whole  of 
the  pursuer's  case  depends.  In  that  letter  he  writes  to  the  agent,  and  says, — "  I  suppcee 
that  you  have  made  every  necessary  inquiry  at  the  Register-Office,  that  not  more  than 
L.8000  some  odd  hundreds  of  heritable  bonds  were  on  the  estate  before  this  last  of 
ours."  It  has  been  supposed  that,  by  "  heritable  bonds,"  Captain  Campbell  meant  all 
charges  affecting  the  estate ;  but  this  is  not  only  an  arbitrary  assumption,  contraij  to 
the  direct  meaning  of  the  words  used,  but  is  proved  to  be  impossible,  from  the  fact  of 
Captain  Campbell  having  been  previously  informed  of  the  arrears  of  interest  upon  the 
heritable  bonds,  and  the  claim  of  inhibiting  creditors.  Of  his  knowledge  of  the  effect  of 
inhibition  there  is  further  proof  from  his  letters  of  2d  and  3d  March  1821,  when,  a 
further  loan  being  in  contemplation,  he  inquires  as  to  the  amount  of  heritable  debts 
and  inhibitions,  and  whether,  from  the  state  of  the  heritable  debts  and  inhibitions,  any 
further  loan  should  be  made.  A  detailed  statement  was  accordingly  sent  to  him,  in  a 
letter  dated  7th  of  March  1821.  At  this  time,  at  all  events.  Captain  Campbell  had 
distinct  information  of  all  the  i)articulars,  and  if  he  had  not  before  had  any  such  infor- 
mation, and  still  more,  if  the  amount  of  the  incumbrances  affecting  the  estate  had  been 
l)efore  misrepresented  to  him,  would  he  not  have  complained  of  the  conduct  of  the 
agent?  But,  so  far  from  this,  we  have  a  letter  from  him  to  the  agent,  dated  12th  March 
1821,  in  which  he  expresses  no  surprise — makes  no  complaint — but  returns  his  best 
thanks,  and  by  another  letter,  of  2d  of  April,  proposes  to  appoint  him  a  trustee.  On 
the  21st  of  May  1821,  Captain  Campbell  was  again  furnished  with  a  statement  of  all 
the  debts,  including  and  distinguisliing  the  interest  upon  the  heritable  debts  and  the 
inhibitions,  at  which  neither  surprise  nor  complaint  was  expressed  by  him,  nor  does  he 
appear  at  any  time  to  have  complained  of  the  conduct  of  the  agent,  or  alleged  that  any 
misrepresentation  had  been  made  to  him,  or  that  he  had  been  kept  in  ignorance  of  the 
amount  and  nature  of  the  charges  upon  the  estate.  It  is  true  that  Sir  Colin  Cainpl>ell, 
in  a  letter  of  the  5th  April  1821,  stated  that  he  hatl  an  impression  that  the  heritable 
bonds  took  precedence  of  all  inhibitions  and  otlier  debts,  though  of  a  later  date ;  but 
no  complaint  is  made  of  the  conduct  of  the  agent,  or  of  any  misrepresentation  having 
been  made  by  him ;  and,  in  the  absence  of  any  such  ground  of  complaint,  the  circum- 
stance of  his  having  been  under  a  misapprehension  as  to  the  legal  right  of  the  inhibiting 
creditors  camiot  give  him  any  claim  against  the  agent,  and  more  especially  as  Captain 
Campbell,  with  whom  the  agent  directly  communicated,  does  not  appear  to  have 
[507]  been  under  any  such  misapprehension.  I  before  observed  that  there  was  no  proof 
of  the  alleged  misrepresentation  upon  which  the  plaintiff  rests  his  case ;  and  upon  the 
absence  of  any  such  proof  I  rest  my  judgment.  But  I  cannot  but  observe  that  there  is 
also  an  answer  to  the  plaintiff's  case  upon  the  ground  of  there  being  no  dam^e  proved. 
In  Mr.  Roy's  letter  of  29th  October  1822,  he  puts  Sir  Colin  Campbell's  case  upon  this, 
that  the  amount  of  inhilntions  at  the  date  of  the  loan  ought  to  have  been  added  to  the 
principal  of  tlie  heritable  del)ts,  for  he  makes  no  complaint  as  to  the  interest  upon  the 
debts.  The  amount  of  the  iuhil)ition  he  puts  at  L.994,  128.;  but  as  L.1000ofthe 
heritalde  debt  [)roved  to  be  inoperative  against  the  estate,  any  representation,  if  any 
such  hatl  been  made,  that  the  sui)i)osed  amount  of  the  principal  of  the  heritable  bonds, 
that  is,  L.8850,  was  the  whole  of  tlie  charge  upon  the  estate,  would  have  been  perfectly 
harmless,  as  that  sum  wouhl  have  exceeded  the  actual  charge,  inchiding  the  inhibitions. 
The  advance  of  the  loan,  coidd  not,  therefore,  have  been  influenced  by  such  representa- 
tion, and  no  damage  could  have  arisen  from  it.  I  am,  therefore,  of  opinion,  that  the 
))laintiff  has  failed  in  proving  any  misrepresentation  or  neglect  of  duty  on  the  jmrt  of  the 
agent,  or  of  any  damage  arising  from  what  is  imputed  to  him,  and  that  the  defendant  is 
therefore  entitled  to  be  relieved  against  all  the  complaints  made  against  him. 

Lord  Brougham, — My  Lords,  I  take  entirely  the  same  view  of  this  case  with  my 
noble  and  learned  friend  who  has  addressed  your  Lordships.     The  case  is  in  fact  put  ])y 
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the  party  complaining,  and  bringing  the  other  into  Court,  rather  upon  misrepresentation 
than  upon  gross  ignorance  and  neglect  of  duty.     Now,  any  decision  which  we  come  to 
here,  reversing  the  decision  of  the  Court  below — as  it  will  be  reversed  in  all  probability, 
and  as  I  clearly  think  it  ought  to  be  reversed — will  leave  the  law  entirely  imtouchetl 
and  unquestioned,  which  throws  a  certain  duty  upon  an  agent  who  assumes  to  act  for 
another  in  the  management  of  his  business — either  his  business  in  the  Court,  or  his  con- 
veyancing business  out  of  Court.     It  likewise  leaves  the  law  entirely  untouched  with 
respect  to  that  kind  of  duty  which  is  due  from  the  agent  to  his  employer,  namely,  that 
he  shall  not  only  abstain  from  any  misrepresentation  in  the  conduct  of  the  business,  but 
that  he  shall  also  use  due  diligence  in  the  conduct  of  that  business  for  the  safety  of  his 
cUent,  and  that  he  shall  also  (for  herein  we  leave  the  law  untouched  too)  bring  to  the 
ilischarge  of  those  professional  duties  which  he  assumes  to  perform  towaids  his  client,  a 
reasonable  knowledge  and  skill  in  his  business,  and  if  he  either  misrepresents  or  neglects, 
or  so  ignorantly  and  unskilfully  conducts  the  business,  as  that  the  client  is  damnified  by 
those  defects  in  his  conduct,  then  he  is  answerable  in  damages  if  the  client  has  thereby 
been  damnified.     The  law,  therefore,  upon  these  points  is  left  perfectly  untouched  by 
this  decision,  recurring  to  the  original  just  interlocutor  of  the  Lord  Ordinary,  Lord 
Fullerton.     And  I  observe  that  his  Lordship,  in  prefacing  the  views  propoimded  in  his 
note,  with  an  observation  upon  the  law,  takes  exactly  the  same  view,  meaning  he  says, 
in  no  way  to  break  in  upon  the  known  and  acknowledged  law  upon  Uiis  important  sub- 
ject.    Having  made  this  remark,  which  I  thought  it  right  to  add  to  the  observations  of 
my  noble  and  learned  friend  who  has  already  addressed  your  Lordships,  it  is  oidy 
necessary  for  me  to  say,  that  I  agree  with  him  entirely  in  holding  that  the  pursuer  here, 
the  present  respondent,  has  not  made  out  his  case ;  that  there  is  no  i)roof  whatever  of 
misrepresentation  upon  which  he  relies ;  and  that  there  is  also  no  proof  of  either  want 
of  skill  or  want  of  diligence.     With  resi)ect  to  the  alleged  misinformation  of  the  client 
by  the  party  in  question,  certain  things  a  party  has  a  right  to  expect  to  he  informed  of 
by  his  man  of  business,  thihgs  which  he  does  not  know.     But  if  any  thing  is  within 
the  knowledge  of  the  party  himself,  and  his  man  of  business  knows  that  the  party  has 
that  knowledge,  he  is  not  bound  to  tell  him  the  same  thing  over  again.     "  Informing  " 
means  giving  intelligence  or  knowledge  to  a  party  which  he  had  not  before.     You  do  not 
inform  a  man  when  you  tell  him  of  a  thing  which  he  knows  as  well  as  you  do  yourself. 
Therefore,  that  cannot  be  charged  upon  the  agent  in  this  case  as  an  improi)riety.     I  also 
am  very  much  inclined — though  it  is  not  at  all  necessary  in  order  to  support  the  judg- 
ment which  I  ask  your  Lordships  to  come  to — to  agree  in  the  view  taken  by  my  noble 
and  learned  friend  as  to  the  point  tliat  there  has  been  no  damage  sustiiined.     It  is  of  the 
essence  of  this  that  there  must  be  damage  ;  that  the  party  must  l)e  damnified  before  he 
can  recover  compensation.     Upon  these  grounds,  my  Lc^rds,  I  have  no  doubt  whatever 
that  this  decision  is  wrong  which  was  come  to  apparently  by  the  two  learned  Judges, 
the  Lord  President  joining  with  Lord  Gillies  in  the  judgment,  though  we  have  only 
Lord  Gillies's  opinion ;  for  all  that  the  Lord  President,  according  to  my  recollection,  says, 
in  advising  the  reclaiming  note  as  it  is  called,  when  it  was  brought  against  Lord  Fuller- 
ton's  interlocutor,  is  to  concur  with  Lord  Gillies.     Lord  Gillies  goes  into  it  at  greater 
length,  and  from  him  I  differ,  agreeing  with  Lord  Fullerton ;  but  that  judgment  must 
have  been  agreed  to  by  the  Lord  President,  for  he  was  present  at  the  decision.     My 
Lords,  upon  these  grounds,  therefore,  I  hold  that  this  judgment  ought  to  be  reversed, 
which  will  have  the  effect  of  setting  up  the  interlocutor  of  Lonl  Fullerton,  and  undoing 
all  that  went  to  the  impeachment  of  that  interlocutor,  including  the  costs  if  they  were 
given,  of  the  reclaiming  petition.     That  is  the  decision  which  I  think  ought  to  have 
been  given  in  the  Inner-House,  namely,  that  it  ought  to  have  a<lhered  to  Lord  Fuller- 
ton's  interlocutor,  instead  of  altering  it — that  interlocutor  being  well-founded. 
Lord  Cottetikam. — With  costs  l)elow. 

Lord  Brougham. — With  the  costs  l>elow,  no  doubt.  Here  there  can  be  no  costs,  of 
course.  My  Lords,  I  say  nothing  about  the  action  except  to  say,  as  I  have  once  or 
twice  said  in  the  course  of  the  proceedings,  that  I  do  not  very  much  admire  the  proceed- 
ings of  the  pursuer  in  this  case. 

Lord  GampbelL — My  Lords,  I  was  prevented,  by  circumstances  over  which  I  had  no 
control,  from  hearing  the  whole  of  the  arguments  in  this  ca.se,  I  will,  therefore,  offer  no 
opinion  upon  it  to  influence  the  judgment  of  the  House ;  but  as  my  two  noble  and 
learned  friends  who  have  preceded  me  have  heard  the  whole  of  the  case,  and  have  ex- 


512    CAMPBELL  &  GLASON  V.  SIR  COLiN  CAMPBELL,  K.C.B.,  &a    ZVn.  Jurist  Utfi 

pressed  a  clear  opinion  upon  it,  there  is  little  doubt  that  your  Lordships  will  follow  the 
advice  they  have  given — and,  under  these  circumstances,  there  may  be  no  impropriety  in 
my  saying  that,  having  heard  a  considerable  part  of  the  argument  on  both  sides,  and 
having  attentively  read  the  papers,  I  entirely  concur  in  the  opinion  which  they  have 
offered.  I  should  rather  be  inclined  to  think  that,  although  the  case  evidently  meant  to 
)je  made  by  the  pursuer  was  that  of  direct  misrepresentation,  the  summons  is  so  framed 
as  to  let  in  a  case  of  negligence.  But,  however,  my  Lords,  I  can  find  no  evidence 
of  negligence,  looking  to  the  real  nature  of  the  transaction,  which  was  not  that  of  a 
common  employment  of  an  agent  to  invest  money  upon  security,  but  which 
was  a  transaction  in  which  a  man  of  business  wee  called  in  to  assist,  but  not  to  do  all  as 
a  professional  man,  which  is  generally  done  upon  a  transaction  of  an  ordinary  nature. 
Looking  at  the  nature  of  the  duties  which  were  cast  upon  him,  I  agree  with  my  noble 
and  learned  friends,  that  there  is  an  absence  of  all  negligence.  Therefore,  my  Loids, 
8Ui)p08ing  the  summons  to  1x3  extended,  I  think  that  there  ought  to  have  been  judgment 
for  the  defendant.  The  question  as  to  the  mode  of  assessing  the  damages  thus  becomes 
wholly  imnecessary,  and  I  will  not  give  any  opinion  upon  it.  B\it  I  would  beg  leave 
merely  to  enter  my  protest  against  acceding  to  the  argument  that  wherever,  in  a  trans- 
action of  this  sort,  there  is  any  degree  of  negligence  proved,  which  will  make  the  agent 
liable,  the  mode  of  settling  the  damages  shall  invariably  be  to  place  that  agent  in  the 
situation  of  the  lender  of  the  money,  assigning  to  the  agent  the  security.  That  may  in 
many  cases  be  a  convenient  and  just  mode  of  settling  the  damages,  but  at  present  I  can- 
not yield  to  the  position  that  that  is  the  fixed  and  invariable  rule. 

Interlocutors  reversed^  with  directions  as  to  costs,  and  cross-appeal  dismissed. 

Lord  Brougham. — Tlie  effect  of  that  is,  that  the  Court  below  ought  to  have  pn>- 
nounced  an  interlocutor  adliering  to  that  of  the  Lord  Ordinary. 

Lord  Campbell. — Then  the  substance  of  it  will  be  a  judgment  of  absolvitor. 

Lord  Brougham. — With  the  costs  of  the  proceedings  before  the  Lord  Ordinary.  Did 
the  Lord  Ordinary  give  costs  ? 

Mr.  Tuimer. — Yes,  my  Lord  ;  1  imderstand  that  the  costs  were  given. 

Lord  Brougham. — Our  decision  establishes  his  interlocutor,  and  gives  the  costs  of  the 
reclaiming  petition  against  it,  and  the  costs  of  the  Inner-House. 

Mr.  Anderson. — Yes,  my  Lonl. 

Lord  Brougham. — Whatever  costs  the  I^rd  Ordinary  gave  the  appellant  is  to  have, 
and  the  costs  of  the  Inner-House  on  appeal  from  the  Lonl  Ordinary. 

Mr,  Anderson. — Your  Lordship  is  aware  that  there  were  subsequent  proceedings  to 
overturn  the  prior  interlocutor. 

[508]  Lord  Brougham. — ^Gertainly,  there  must  be  the  costs  of  those  proceedings  too. 
That  is  consequential. 

Lord  Cottenham. — ^All  the  consequential  costs. 

Mr.  Turner. — Your  Lordship  is  aware  that  it  was  not  our  reclaiming  petition,  but 
their  petition. 

Lord  Brougham. — But  still  they  ought  to  have  their  costs  of  that  against  you,  be- 
cause we  are  with  the  Lord  Ordinary  upon  the  whole  case. 

Lord  CottenJiam. — ^The  order  of  the  House  is  that  which  we  consider  the  Inne^ 
House  ought  to  have  pronounced. 

Lord  Brougham. — And  the  api^ellant  must  have  the  costs  of  the  cross  appeal  in  which 
he  was  respondent,  of  course.     We  quite  agree  in  that. 

Mr.  Anderson. — My  Lord,  I  think  all  the  costs  in  the  Court  below  are  consequential 
upon  the  interlocutor  overturning  Lord  Fullerton's  interlocutor. 

Lord  Brougham. — -You  must  have  all  those  costs,  and  you  must  have  the  costs  which 
Lord  FuUerton  gave  you,  and  you  must  have  the  costs  of  your  cross-appeal  here. 

Mr.  Anderson. — Yes ;  Lord  FuUerton  assoilzied  us  with  costs,  and  we  are  to  have  the 
costs  in  the  Court  below  subsequent  to  Lord  Fullerton's  interlocutor. 

Lord  Brougham. — You  must  have  all  those  costs,  that  is  quite  clear  ;  that  follows 
from  setting  up  the  Lord  Ordinary's  interlocutor,  and  you  must  have  the  costs  of  the 
cross-appeal. 

Lord  Cottenham. — The  Lonl  Ordinary's  interlocutor,  and  all  the  subsequent  costs  in 
the  Court  of  Session. 

Lord  Brougham. — And  of  the  cross-appeal. 


XftL  Jwlst  1MB.    CAMPBELL  &  OLASOM  V  StR  OOUN  CAMPftfiLL,  1C.C.B.,   fto.  513 

Lord  Cotienham, — ^And  of  the  cross-appeal. 

Mr.  Afider&m, — Your  Lordships  dismiss  the  cross-appeal. 

Lord  Brougham. — Yes. 


No.  231.      XVII.  Jurist  536.     15  July  1845.     2nd  Div.— Lord  Murray. 

Mrs.  Banks  and  Others,  Pursuers. — PcUiison. 

James  Lang,  Defender. — L.  B.  Douglas. 

Process — IrUerim  Payment. — The  Court  refused,  during  the  preparation  of  a  record,  to 
pronounce  decree  for  an  interim  payment  out  of  a  sum  admitted  by  the  defender  to 
be  due,  but  not  presently  exigible. 

The  pursuers,  Mrs.  Banks  and  children,  were  beneficiaries  under  a  trust-disposition 
and  settlement  executed  by  the  deceased  John  Hill ;  the  defender  was  sole  trustee.  By 
the  fourth  purpose  of  the  deed,  one-sixth  part  of  the  residue  of  the  trust-estate  was 
provided  in  favour  of  the  pursuers.  Of  that  sixth  share,  one-third  was  directed  to  be 
paid  over  to  Mrs.  Banks,  and  the  remaining  two-thirds  were  directed  to  be  invested,  at 
the  sight  of  the  trustee,  for  behoof  of  Mrs.  Banks  in  liferent,  as  an  alimentary  allowance, 
and  of  her  children,  the  other  pursuers,  in  fee. 

Mrs.  Banks  raised  an  action  of  count  and  reckoning  against  the  defender,  concluding, 
firstf  for  payment  of  any  balance  of  the  third  of  the  sixth  share  provided  to  her ;  and, 
secondly,  for  investment  of  the  remaining  two-thinis  in  terms  of  the  trust-deed.  To 
this  action  defences  were  lodged,  stating  generally,  that  payment  had  been  made  to  Mrs. 
Banks  of  all  sums  she  was  entitled  to,  and  that  a  balance  of  L.34:5,  17s.  2|d.  remained 
due  to  her  and  her  family  in  liferent  and  fee  respectively,  which  the  defender  was  ready 
to  pay  over  on  getting  a  sufficient  discharge,  or  to  provide  and  manage  in  terms  of  the 
trust-deed,  and  it  was  pleaded  that  the  action  was  premature  and  unnecessary.  Along 
inth  the  defences  a  full  account  of  trust-management  was  lodged. 

Thereafter  the  children  of  Mrs.  Banks  raised  another  summons  of  count  and 
reckoning  against  the  defender,  proceeding  on  a  similar  narrative,  and  concluding  that 
the  two-tiiirds  of  the  sixth  share  of  the  residue  of  the  truster's  estate,  in  which  they 
were  interested,  should  be  invested  for  their  behoof,  in  conformity  to  the  trust-deed. 
These  actions  were  conjoined ;  and  during  the  preparation  of  the  record,  the  pursuers, 
founding  upon  an  admission  contained  in  the  defender's  accounts,  moved  the  Lonl 
Ordinary  for  decree  ad  interim  to  the  extent  of  L.250.  His  Lordship  refused  the 
motion  in  hoc  statu ;  and,  on  a  reclaiming  note,  the  Court  adhered,  reserving  to  the 
pursuers  to  move  the  Lord  Ordinary  for  consignation  or  investment  of  the  money. 


No.  234.       XVII.  Jurist  539.     16  July  1846.     Ist  Div.— Lord  Robertson. 

John  McDonald.  Petitioner. — Heriot. 

Factor  loco  tutoris —  Potoers. 

The  Courts  on  the  report  of  the  Lord  Ordinary,  granted  authority  to  a  factor  loco 
tutoris  to  make  up  titles,  and  discharge  heritable  bonds,  when  the  pupil  had  succeeded 
to  a  relation,  as  an  heir-portioner,  along  with  four  others,  and  where  ^e  joint  property 
was  about  to  be  distributed  among  them. 


No.  238.  XVII.  Jurist  554.     17  July  1845.     1st  Div. 

Henderson,  Pursuer. — Pattison. 
TUCKETT,  Defender. — A.  S.  Cook 

Expense — Process — Jury  Trial — Honorarium — Issues, — Special  circumstances  in  which 
the  Court  refused  to  allow  a  fee  to  senior  counsel  for  a  consultation  prior  to  the 
approval  of  the  issue. 

8.R.R.  J.  t/O 
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Expenses — Jury  Tnal — Witness, — The  Court  allowed  the  expense  of  two  witnesses  for 
attendance  on  the  day  of  trial,  their  evidence  being  essential  to  the  case  of  the 
pursuer ;  although,  in  consequence  of  an  admission  ))y  the  defender  at  the  trial  of  the 
facts  which  the  witnesses  were  to  prove,  they  were  not  examined. 

The  pursuer  of  this  action,  who  had  been  foimd  entitled  to  expenses,  stated  two 
objections  to  the  auditor's  report  on  his  account. 

The  first  objection  was,  that  the  auditor  had  disallowed  the  fee  ^mid  to  senior 
counsel  for  a  consultation  as  to  the  issue  proposed  for  the  trial  of  the  case,  before 
consenting  to  its  approval.  It  was  stated  that  this  charge  was  usual  and  prosier;  to 
which  it  was  replied  that  the  issTie  was  so  commcm  and  simple  that  any  consultation  on 
the  subject  with  senior  counsel  was  \innecessary. 

Mr.  Rutherfurd,  who  was  present,  stated,  that  unless  senior  counsel  were  consulted 
as  to  proposed  issues  previous  to  their  approval,  tbey  did  not  consider  themf«lves 
retained  in  the  cause. 

The  Court,  exi)ressing  an  opinion  that,  luiless  special  proof  of  error  on  the  part  of 
the  auditor  was  shewn,  they  were  most  unwilling  to  interfere  with  his  decision,  and 
that  there  did  not  appear  to  be  any  necessity  for  a  consultation  with  senior  coimsel  as  to 
the  issue  in  this  case,  refused,  in  the  special  circimistances,  to  allow  the  fee  to  senior 
counsel. 

The  second  objection  was,  that  two  sums  of  L.2,  2s.  paid  to  two  witnesses  belonging 
to  Edinburgh,  for  attendance  during  two  days,  had  been  disallowed. 

It  was  stated  that  the  case  had  been  set  down  for  trial  on  a  Friday,  but  had  not  come 
on  till  the  next  day,  Saturtlay ;  that  these  two  witnesses  had  been  in  attendance  all  that 
time ;  that  the  facts  which  they  were  brought  to  prove  were  essential  to  the  pursuer's 
case ;  and  that  they  had  not  been  examined,  solely  because  the  facts  which  they  were 
])rought  to  prove  had  been  admitted  by  the  opposite  party  in  the  course  of  the  trial. 

The  defender  anstoered,  that  he  would  have  made  the  admission  of  the  facts  which 
it  was  said  these  parties  were  to  have  proved,  at  any  time  before  the  trial ;  and  that  at 
any  rate  the  exi)ense  of  two  days'  attendance  was  not  admissible,  as  the  witnesses  lived 
in  Edinburgh,  and  could  have  l)een  got  at  any  time  that  the  trial  might  have  happened 
to  come  on. 

The  Court  allowed  L.1,  Is.  to  each  of  the  two  witnesses,  -being  the  expense  of 
attendance  on  the  day  of  the  trial. 


No.  256.      XVII.  Jurist  583.     17  July  1845.     1st  Div.— Lord  Cuuinghame. 

The  TowN-CuUNCiL  of  St.  Andrews,  Pursuers. — SoUcUor-Gcneral  {Arukrmn), 

Cooh, 

Captain  J.  Erskine  Wemyss  and  Dr.  Bell's  Trustees,  Defenders.— For 
Captain  Wemyss,  Rutherfurd,  Deas  ;  for  Bell's  Trustees,  Inglis, 

Trust — Power — Clause. — Circumstances  in  which  a  party  having  transferred  a  huge 
amount  of  government  stock  to  trustees,  to  be  divided  into  twelve  parts,  and  the  pro- 
duce applied  chiefly  for  educational  purposes,  and,  iTiter  o/to,  one-twelfth  to  be  transferred 
to  the  Town-Council  of  St.  Andrews,  "the  interest  and  produce  thereof  to  be  by 
them  applied  towards  the  moral  and  religious  improvement  of  that  city,  and  such  other 
useful  permanent  works  connected  therewith,  as  the  said  last  mentioned  Provost, 
Magistrates  and  Town-Council  shall,  from  time  to  time,  under  the  superintendence  and 
with  the  approbation  of  the  Lord-Lieutenant  for  the  time  being  of  the  county  of  Fife, 
and  the  said  trustees,  or  the  survivore  or  survivor  of  them  (certified  by  writing  under 
their  hands),  direct  " — Held,  1.  That  the  moml  an<l  religious  improvement  of  the  city 
constituted  the  |)rimary  purpose  of  the  grant,  and  that  the  Town-Council  were  entitled 
at  their  own  hands,  to  vote  sums  for  such  "  moral  and  religious  "  purj)08e8.  2.  That 
appropriations  for  "  other  useful  permanent  works  "  connected  with  the  improvement 
of  the  city  might  be  maile ;  but  that  these  last  required  the  approval  both  of  the 
Lord-Lieutenant  and  of  the  majority  of  the  trustee^s. 

The  late  Dr.  Andrew  Bell,  in  May  1831,  transferred  L.1 20,000  of  government  stock 
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into  the  names  of  William  Haig,  Esq.,  then  provost,  Dr.  Haldane  and  Dr.  Buist,  first 
and  second  ministers,  and  Mr.  Alexander,  professor  of  Greek,  all  of  St.  Andrews.  By 
a  deed  of  indenture,  dated  14th  July  1831,  this  stock  was  declared  to  be  held  by  these 
parties  in  trust,  and  was  directed  to  be  divided  into  twelve  different  parts.  Five-twelfths 
thereof  to  be  applied  for  establishing  and  supporting  schools  on  the  Madras  system,  in 
Edinburgh,  Glasgow,  Aberdeen,  Inverness,  and  Leith ;  one-twelfth  as  a  donation  to  the 
Royal  Naval  School ;  five-twelfths  to  stand  vested  in  the  trustees  themselves,  "  and  their 
respective  successors  in  office,"  for  founding  and  maintaining  the  Madras  College  of 
St.  Andrews ;  and  the  deed  then  contained  a  clause  in  the  following  terms,  as  to  the 
disposal  of  the  remaining  twelfth  : 

"  One  other  such  twelfth  part  as  aforesaid,  and  the  accumulated  dividends  thereof, 
unto  the  Provost,  Magistrates,  and  Town-Council  of  St.  Andrews  aforesaid,  the  interest 
and  produce  thereof  to  be  by  them  applied  towards  the  moral  and  religious  improvement 
of  that  city,  and  such  other  useful  permanent  works  connected  therewith  as  the  said  last 
mentioned  Provost^  Magistrates  and  Town-Council  shall,  from  time  to  time,  under  the 
superintendence  and  with  the  approbation  of  the  Lord-Lieutenant  for  the  time  being  of 
the  county  of  Fife,  and  the  said  trustees,  or  the  survivors  or  survivor  of  them  (testified 
by  writing  under  their  hands),  direct." 

The  deed  of  indenture  (which  took  effect  in  the  lifetime  of  Dr.  Bell)  required  the 
Town-Council  of  St.  Andrews  to  execute  a  declaration  of  the  trust  on  their  share 
being  transferred  to  them.  Having  done  so.  Dr.  Bell's  trustees  transferred  to  them  the 
sum  of  L.10,000. 

Towards  the  end  of  the  deed  of  indenture  it  was  declared, 

''  that  the  provost,  and  first  and  second  ministers  of  St.  Andrews,  shall,  for  ever  hereafter, 
be  appointed  the  trustees  of  these  presents,  and  that,  after  the  decease  of  the  said 
Andrew  Alexander,  the  Sheriff-depute  for  the  time  being  of  the  said  county  of  Fife  shall, 
for  ever  hereafter,  be  a  trustee  of  these  presents,  jointly  with  the  said  provost  and  first 
and  second  ministers." 

Then  followed  a  declaration, 

"  that  three  of  the  trustees  shall  always  be  a  quorum,  and  that  the  acts  of  such  majority 
shall  always  be  as  valid  and  effectual  to  all  purposes  as  the  acts  of  the  whole  of  the  said 
trustees." 

The  whole  powers  conferred  as  to  the  Madras  College  bore  to  be  conferred  on  the 
trustees  "and  their  respective  successors  in  office." 

Various  votes  of  sums  of  money,  part  of  the  produce  of  the  said  L.10,000,  were  made 
by  the  Town-Council,  and  which,  before  being  granted,  were  submitted  to  Captain 
Wemyss,  as  Lord-Lieutenant  of  the  county  of  Fife,  and  to  Dr.  Bell's  trustees,  for  their 
approval. 

In  December  1842,  the  Town-Council  voted  the  following  appropriations  out  of  the 
produce  of  the  fund : 

1.  Infant  school  (including  L.200  already  appropriated), 

2.  Fisher's  School  (including  L.20  already  appropriated), 

3.  Gratuity  to  the  assistant  teacher  of  the  infant  school  for  1842, 

4.  Cathedral  walks, 

5.  Repairing  streets,  &c.     . 

6.  Dispensary,         .... 

7.  Lead  Braes  walks,  L.40,  investment,  L.80, 

8.  Life-preservers, 

9.  Public  necessaries,  four  @  L.25  each, 

10.  Enclosing  precipices, 

11.  Fish  market,      .... 
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L.1,477     0     0 

The  Lord-Lieutenant  approved  of  the  three  first  items  in  the  list,  but  declined  to 
sanction  any  of  the  others. 

Dr.  Bell's  trustees,  while  they  sanctioned  the  whole,  disputed  the  right  of  the  Town- 
Council  to  apply  the  produce  of  the  fund  to  any  purpose  without  their  separate  consent. 

The  Town-Council  thereupon  brought  a  declarator  to  have  it  found  and  declared,  1, 
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Tliat  they  were  entitled,  according  to  the  true  import  and  meaning  of  the  deed  of 
indenture,  of  themselves,  and  without  the  sanction  of  Dr.  Bell's  trustees,  or  of  the 
Lord-Lieutenant  of  Fife,  or  of  either  of  them,  to  apply  the  interest  and  produce  [584]  of 
the  said  fund,  or  as  much  thereof  as  might  seem  necessary  or  expedient,  towards  l^e 
moral  and  religious  improvement  of  the  city  of  St.  Andrews.  2.  That  they  were  entitled 
to  apply  the  interest  and  produce  of  the  fund,  or  as  much  thereof  as  might  appear  to  be 
necessary  or  expedient,  to  such  useful  permanent  works  connected  with  the  city  of  St 
Andrews,  although  not  immediately  connected  with  the  moral  and  religious  improvemeiit 
of  the  city,  as  they,  with  the  approbation  of  the  said  trustees,  and  of  the  said  Lord- 
Lieutenant,  acting  together  as  one  aggregate  body,  and  voting  per  ca^ntOf  should  direct : 
or  otherwise,  that  they  were  entitled  so  to  apply  the  interest  and  produce  of  the  said 
fund,  or  such  portion  thereof  as  might  be  necessary  or  expedient,  with  the  joint  concur- 
rence and  approbation  of  the  majority  of  the  said  William  Uaig,  Robert  Haldane,  George 
Buist,  and  Andrew  AJexander,  and  of  the  said  Captain  James  Erskine  Wemyss,  or  fail- 
ing such  concurrence,  and  the  statement  of  a  just  and  reasonable  cause  why  the  same 
shall  not  be  given,  then  that  they  were  entitled  so  to  apply  the  interest  and  produce  of 
the  fund,  or  such  portion  of  it,  of  themselves,  and  without  the  concurrence  of  the  said 
defenders,  or  either  of  them.  3.  That  they  were  now  entitled  to  apply  the  present 
accumulated  interest  and  produce  of  the  fund  in  conformity  with  the  jirinciples  above 
stated,  for  the  accomplishment  of  the  puiposes  enumerated  in  the  list  above  quoted. 

Defences  were  lodged  for  Captain  Wemyss  and  for  Dr.  Bell's  trustees,  and  a  reoonl 
was  made  up.  Various  letters  written  by  Dr.  Bell  were  produced,  to  shew  that  he  did 
not  mean  the  fund  to  be  confined  to  purposes  of  moral  and  religious  improvement. 
Dr.  Bell's  trustees  adopted  the  record  as  made  up  on  behalf  of  Captain  Wemyss. 

Captain  Wemyss  plewled — ^The  bequest  is  destined  exclusively  for  tlie  moral  and 
religious  improvement  of  the  city,  and  useful  permanent  works  connected  with  such 
moral  and  religious  improvement ;  the  word  "  therewith  being  applicable  ?«>/  to  the  city, 
but  to  the  moral  and  religions  imjirooemetd  of  the  city.  At  all  events,  the  primary 
purposes  of  the  bequest  are  purposes  connected  with  such  moral  and  religious  impnive- 
mont,  and,  till  these  are  accomplished,  no  appropriations  can  or  ought  to  be  made  for 
other  purposes,  and  then  only  for  useful  and  pennanerU  works  connected  with  the  im- 
provement of  the  city ;  that  no  appropriation  of  the  fund  can  legally  be  maiie  by  the 
pursuers  for  any  i)urposes  whatever,  without  the  sanction  of  the  Madras  College  trust^n^s 
and  of  the  Lord-Lieut«nant  of  the  county  for  the  time  being,  the  sanction  of  the  latter 
l)eing  a  sine  qua  noiiy  and  not  a  vote  merely  along  with  other  parties  voting  per  capilay 
and  liable  to  be  overruled  by  the  majority;  that  there  being  no  allegation  that  the  Lord- 
Lieutenant  or  the  Madras  College  trustees  have  acted  otherwise  than  in  the  exercise  of 
a  sound  discretion  in  sanctioning  or  refusing  to  sanction  particular  approj)riations  of  tiie 
fund,  the  conclusions  of  the  summons,  to  have  it  declared  that  these  parties  are  bound 
to  assign  reasons  for  what  they  do  in  the  execution  of  the  trust,  are  premature,  unneces- 
sary and  incompetent. 

The  case  having  been  argued  in  revised  cases,  the  Lord  Ordinary  pronounced  the 
following  interlocutor,  with  the  accompanying  note : 

"8^^  March  1844. — The  Lord  Ordinary  having  resumed  consideration  of  this  cause, 
with  the  revised  cases  and  whole  process,  Finds  it  established,  by  the  terms  of  the 
indenture  and  deed  of  trust  and  mortification  libelled  on,  executed  by  the  deceaseil  Dr. 
Andrew  Bell,  in  favour  of  the  Provost,  Magistrates  and  Town-Council  of  St  Andrews, 
that  the  fund  set  forth  on  record  was  to  be  administered  and  a])}>lied  in  the  first  instance 
by  the  said  Provost,  Magistrates  and  Town-Council,  *  towards  the  moral  and  religious  ini- 

*  provement  of  that  city,  and  sucli  other  useful  permanent  works  connected  therewith  as 

*  the  said  last  mentioned  Provost,  Magistrates  and  Town-Council  shall,  from  time  to  time, 
'  under  the  superintendence,  and  with  the  approbation  of  the  Lord-Lieutenant  for  tlie 

*  time  being  of  the  county  of  Fife,  and  the  said  trustees,  or  the  survivors  or  survivor  of 

*  them  (testified  by  writing  under  their  hands),  direct : '  Finds  that,  acconling  to  the 
sound  construction  of  this  clause,  the  annual  proceeds  of  the  fund  were  set  aj)art  for  the 
moral  and  religious  im})r<.)vement  of  the  city,  and  also  for  such  other  iwrmanent  works 
of  utility  connected  with  the  city  as  the  said  Provost,  Magistrates  and  ToAvn-Council, 
under  the  superintendence,  and  >vith  the  ai)prol)ation  and  direction  of  the  Lord-Lieu- 
tenant of  the  county,  and  of  his  trustees  for  the  management  of  the  Madras  College, 
might,  by  writing  under  their  hands,  direct :  Finds  that  the  said  Lord-Lieutenant  au<l 
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trustees  quoad  Tioe  constituted  a  collective  body,  in  the  resolutions  of  which  each  member 
has  a  vote,  and  that  no  special  poAver  was  given  to  any  one  of  the  fimctionaries  named 
to  exercise  a  control  independent  of  his  co-trustees,  in  sujierintending  and  checking  the 
proceedings  of  the  primary  managers  and  administrators  of  the  said  fund  ;  the  said 
resolutions  of  the  superintending  functionaries  being  subject,  ])y  common  law,  to  the 
review  of  the  Supreme  Court,  in  case  of  any  illegal  appropriation  of  the  fund  being 
sanctioned,  contrary  to  the  will  of  the  founder,  as  declared  in  this  action :  Therefore 
finds,  with  respect  to  the  declaratory  conclusions  of  the  libel,  that  the  first  declaratory 
conclusion  as  laid  cannot  be  sustained,  but  that  the  superintending  functionaries  have  a 
control  over  the  proposed  application  of  the  fund  for  religious  and  moral  purposes,  as 
well  as  for  the  other  objects  authorised  by  the  founder :  Finds,  in  terms  of  the  first 
branch  of  the  second  conclusion  of  the  summons,  that  the  pursuers  are  entitled  *  to  apply 

*  the  interest  and  produce  of  the  said  fimd,  or  as  much  thereof  as  may  appear  to  be 

*  necessary  or  expedient,  to  such  useful  permanent  works  connected  with  the  city  of  St. 
Andrews,  although  not  immediately  connected  with  the  moral  and  religious  improvement 
of  the  said  city,  as  they,  with  the  approbation  of  the  said  William  Haig,  Rol^ert  Haldane, 
George  Buist,  and  Andrew  Alexander,  and  of  the  said  Captain  James  Erskine  Wemyss, 
acting  together  as  one  aggregate  body,  and  *  voting  per  capita,  shall  direct : '  And  vnth 
r^aid  to  the  other  conclusions  of  the  libel,  relative  to  the  application  of  the  rents  and 
proceeds  of  the  funds  presently  in  hand,  finds  that  there  are  no  proper  allegations  on 
record,  or  facts  established  as  to  these  points,  to  admit  of  their  decision  by  this  Court  in 
hoe  statu  ;  and  that  it  is  fit  that  the  trustees  should  have  an  opportunity  of  reconsidering 
the  same,  when  acting  under  their  rights  and  powers,  as  these  may  be  finally  declared  in 
this  cause ;  on  which  ground,  reserves  to  the  pursuers  to  bring  these  matters  again  under 
consideration  of  the  parties  authorized  by  the  deed  of  trust  and  mortification  to  super- 
intend and  control  the  administration  of  this  fund  by  the  pursuers  :  And  farther,  reserves 
to  any  party  interested  to  object  to  the  same  in  every  competent  form  and  process,  and 
to  the  pursuers  their  defences  against  such  objection,  if  made,  as  accords :  And  in 
respect  that  it  was  proper  and  necessary  to  bring  the  present  action  in  order  to  ascertain 
the  powers  of  the  trustees,  and  that  the  discussion  on  both  sides  has  been  useful  to  the 
trust,  finds  that  the  expenses  of  both  parties  should  be  defrayed  out  of  the  trust-funds ; 
appoints  accounts  thereof  to  be  put  in,  and  remits  to  the  auditor  to  tax  the  same,  and 
report.     Seven  words  delete. 

"iVbte. — The  questions  stated  for  consideration  of  this  Court  in  this  declaratory 
action  do  not  depend  on  any  complicated  detail ;  and  they  are  so  clearly  and  satisfactorily 
discussed  in  the  printed  cases,  that  it  is  sufficient,  generally,  to  refer  to  these  papers. 

"  On  the  first  question,  relative  to  the  purposes  of  the  trust,  the  Lord  Ordinary  has 
little  doubt.  He  conceives  it  to  be  presumable,  from  the  terms  of  the  trust,  as  well  as 
established  by  the  conduct  and  communications  of  the  founder,  as  set  forth  in  the  cases, 
that  he  really  understood  and  meant  the  interest  of  the  sum  mortified  to  be  applied,  not 
only  to  moral  and  religious  purposes  within  the  city,  but  to  such  other  objects  of  permn- 
[686]  -nent  utility  within  it  as  might  be  suggested  on  an  enlarged  view  of  its  interests 
and  wants.  Of  course  these  cannot  be  defined  a  priori,  but  must  depend  on  circum- 
stances that  may  emerge  at  different  periods,  of  which  the  managers  of  the  trust,  under 
the  control  of  the  superintending  functionaries,  must  from  time  to  time  judge.  It  may, 
perhaps,  be  generally  predicated  that  applications  of  a  part  of  the  fund  to  promote  the 
convenience  and  comfort  of  its  inhabitants, — or,  in  other  instances,  to  prevent  its 
antiquities  from  being  subject  to  farther  decay, — and,  in  other  instances,  to  bring  into 
view  some  of  its  ancient  embellishments, — would  not  be  foreign  to  the  objects  of  the 
trust.  Of  course  the  whole  fund  would  not  be  so  applied,  to  the  exclusion  of  expendi- 
ture for  promoting  the  religious  improvement  of  the  city,  or  to  the  exclusion  of  any 
other  establishment  calculated  to  raise  the  moral  and  intellectual  character  of  the 
citizens. 

"  The  clause  on  which  the  question  turns  should,  it  is  thought,  be  so  construed  as  to 
give  the  managers  of  the  fund  as  wide  a  scope  as  possible  in  promoting  the  various  objects 
apparently  contemplated  by  the  benevolent  and  patriotic  founder.  In  this  view,  when 
he  directed  the  interest  of  the  fund  to  be  applied,  not  only  for  moral  and  religious  pur- 
poses within  the  city,  but  for  other  olgects  of  permanent  utility  connected  tlierewith,  it 
would  ppolwibly  \ye  putting  a  narrower  as  well  as  an  unsound  and  strained  interpretation 
uu  these  words  to  hold  that  the  other  objects  thus  referred  to  must  l^e  also  confined  to  those 
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connected  with  moral  and  religious  improvement.  The  founder  evidently  possessed  Ae 
warmest  attachment  and  affection  for  the  venerable  city  of  his  birth.  He  had,  by  another 
munificent  bequest,  provided  largely  for  the  moral  and  religious  advancement  of  that  com- 
munity in  the  establishment  of  the  Madras  College  ;  and  tliere  is  every  indication  that  can 
be  expected  in  such  a  case  to  shew  that  he  meant  to  assist  the  public  authorities  of  tiie 
city  in  promoting  its  comfort  and  respectability,  as  well  as  in  advancing  tlie  moral  and 
religious  character  of  the  people,  which  his  other  benefactions  had  already  gone  a  great 
way  to  provide  for.  It  must  be  presumed  that  Dr.  Bell  had  some  information  as  to  the 
finances  of  the  city  for  which  he  was  making  such  munificent  provisions,  aud  that  the 
public  funds  of  the  corporation  were  totally  insufficient  to  enable  its  administratois  to 
set  about  any  work  of  extended  improvement.  According  to  the  report  made  up  by  the 
Municipal  Commissioners  in  1833,  the  year  after  Dr.  Bell's  death,  it  appears  that  the 
corporation  funds  of  St.  Andrews  were  burdened  with  L.4300  of  debt,  and  that^  in 
ordinary  years,  the  largest  revenue  then  afforded  a  surplus  of  about  L.9  above  their  usual 
expenditure.  Hence,  the  corporation  stood  greatly  in  need  of  aid  in  any  undertaking  to 
promote  the  comfort  and  respectability  of  the  city. 

"With  regard  to  the  second  question  raised,  that  the  founder  meant  the  Lord- 
Lieutenants  of  the  county,  in  all  time  coming,  to  have  a  separate  power  of  control  over 
the  corporation  in  its  selection  of  proper  and  competent  objects  for  the  application  of  the 
fund  each  year,  the  Lord  Ordinary  humbly  conceives  that  there  is  no  ground  for  that 
plea.  On  the  contrary,  such  a  construction  of  the  controlling  clause,  it  is  apprehended, 
would  lead  to  the  most  inconvenient  and  embarrassing  results  in  the  annual  management 
of  this  trust,  if,  in  fact,  it  did  not  render  it  altogether  inextricable.  The  existence  of 
two  controlling  powers  acting  independently  of,  and  perhaps  in  opposition  to,  each  other, 
would  be  an  anomalous  and  impracticable  arrangement,  which  it  can  never  be  supposed 
that  any  rational  man  intended  to  authorize.  At  all  events,  there  appears  to  be  no 
ground  for  holding  that  this  was  the  intention  of  the  founder  in  the  present  instance. 
On  the  contrary,  it  is  supposed  that  the  Lord-Lieutenant,  pro  temporSy  was  added  to  the 
controlling  body  along  with  the  ministers,  provost,  and  Sheriff,  merely  to  give  another 
functionary  unconnected  with  the  city  a  voice  in  the  joint  superintendence.  The  Sheriff 
is  a  public  functionary  equally  unconnected  with  the  city,  but  he  got  no  separate  power 
to  act  independent  of  the  others;  and  it  woidd  be  inconceivable  to  presume  that  the 
founder  meant  the  Lord-Lieutenant  to  have  a  greater  control  than  the  Sheriff  or  the 
other  trustees,  in  whom  he  reposed  the  greatest  confidence.  It  is  obvious  that,  to  have 
given  the  Loid-Lieutenant  a  separate  controlling  power  would  have  virtually  be«n  placing 
him  above  all  the  other  members  of  the  superintending  board,  and  possibly  laying  the 
foundation  of  perpetual  discord  and  appeals  to  a  court  of  law,  which  the  Lord  Ordinary 
camiot  find  any  terms  in  the  constitution  of  this  trust  to  justify. 

"  There  is  one  plea,  however,  of  the  pursuers,  embodied  in  the  first  declaratory  con- 
clusion of  the  libel,  which  the  Lord  Ordinary  has  not  been  able  to  sanction.  The  pur- 
suers conclude  that  they  '  are  entitled,  according  to  the  true  import  and  meaning  of  the 

*  above  recited  deed  of  indenture,  of  themselves,  and  wUhout  the  concurrence  or  aawdion 

*  of  the  said  William  Haig,  Robert  Haldane,  George  Buist,  and  Andrew  Alexander,  or  of 

*  the  said  Captain  James  Erskine  Wemyss,  or  of  either  of  them,  to  apply  the  interest  and 
^  produce  of  the  said  fimd,  or  as  much  thereof  as  may  seem  to  the  said  pursuers  to  be 
*•  necessary  or  expedient,  towards  the  moral  and  religious  improvement  of  the  said  city 

*  of  St.  Andi-ews.'  This  view  of  the  deed  of  mortification  appears  to  be  unwarranted  by 
any  reasonable  view  of  its  terms  and  objects.  The  power  of  superintendence  is  given  to 
the  trustees  over  the  tohole  acts  of  the  corporation  in  their  management,  and  camiot  be 
limited  to  the  last  branch  only  of  the  expenditure  authorized  by  the  trust.  In  fact>  that 
separation  of  the  power  of  review  and  control  would  lead  to  endless  disputes  as  to  the 
objects  truly  calculated  to  promote  moral  and  religious  improvement  within  the  city,  and 
those  that  were  not  of  that  description.  But  the  terms  of  the  deed  do  not  justify  this 
limited  construction  of  the  powers  of  the  superintending  trustees ;  neither  can  it  readily 
be  presumed  that  the  testator  meant  to  confer  on  the  bailies  the  sole  and  irresponsible 
power  of  judging  of  the  proper  application  of  the  fund  to  religious  purposes,  and  to 
exclude  the  clergymen  of  the  city  (who  are  perpetual  trustees)  from  all  voice  and  control 
in  matters  peculiarly  within  their  province,  and  on  which  they  must  generally  have  the 
best  information,  to  enable  them  to  direct  the  right  application  of  this  branch  of  the 
trust-expenditure," 
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Captain  Wemyss  having  reclaimed.  At  the  fii-at  advising,  the  following  ojjinions 
were  delivered : 

Lord  Justice-General. — I  have  read  the  ]mpers  with  attention,  and  formed  a  clear 
opinion  that  there  is  no  veto  in  the  L<jrd-Lieiitenant. — (Here  his  I^nxlshij)  went  over 
the  deed.)  Dr.  Bell  selected  certain  persons  to  he  managers  of  the  Madras  College.  I 
was  a  stranger  to  him ;  but  I  found  certain  duties  devolved  upon  me,  along  with  the 
Lonl-Lieutenant  and  others.  An  actual  potoer  was  given  to  us  and  the  superintendent 
of  the  Ejriscopal  clergy  in  Scotland ;  but  it  did  not  enter  into  the  mind  of  the  Lord- 
Lieutenant  to  claim  a  separate  veto  there.  As  to  this  fund,  which  is  a  much  minor 
matter,  the  Lortl-Lieutenant  is  included  as  one,  conjoined  with  four.  In  another  of  Dr. 
Bell's  grants  given  to  Cupar,  the  Lord-Lieutenant  is  conjoined  with  the  Lord  Justice- 
Clerk  and  Sheriff  as  a  board.  No  veto  is  given  there.  Dr.  Bell  knew  how  to  express 
a  veto  when  he  wished  to  confer  it,  as  the  deed  shews.  On  this  part  of  the  interlocutor, 
therefore,  I  agree  with  the  Lord  Ordinary.  As  to  whether  moral  and  religious  appro- 
priations come  under  the  su|)erintendence,  I  think  the  superintendence  applies  to  the  whole 
grant.  I  likewise  think  the  Lord  Ordinary  is  right  in  holding  that  the  grant  is  not 
confined  to  moral  and  religious  purposes  ;  but  it  is  clear  these  are  the  primary  objects, 
and  that  others  are  secondary. 

Lord  Mackenzie. — I  am  inclined  to  agree  that  the  grant  is  not  confined  to  moral  and 
religious  purposes,  holding  the  words  "  connected  theretoith  "  to  apply  to  the  city,  and  not 
to  the  moral  and  religious  improvement  of  the  city.  Although  the  deed  contains  nothing 
about  primary  and  secondary,  yet  the  letters  shew  a  desire  that  moral  and  religious  im- 
provement should  be  the  primary  object.  I  have  no  wish,  however,  to  put  any  thing 
about  primary  or  secondary  into  the  judgment,  which  might  embarrass  the  management. 
There  may  be  some  very  unimi)ortant  moral  and  religious  purpose,  and  some  othsr 
purpose  of  vital  importance,  to  lye  attended  to.  Besides,  it  might  be  attempted  to  stretch 
moral  and  religious  purposes  to  any  extent.  It  is  better,  therefore,  to  leave  this  unfet- 
tered. As  to  the  superintendence  and  approbation,  the  Lord  Ordinary  finds  this  to 
apply  to  the  whole.  I  do  not  agree  in  that ;  but  it  cannot  do  much  harm,  as  the 
practical  residt  will  be  little  different  either  way.  As  to  the  right  of  veto  in  the  Lord- 
Lieutenant,  I  was  at  first  rather  inclined  to  go  beyond  the  plea  of  the  Lord-Lieutenant, 
and  to  hold,  that  to  appropriations  for  other  than  moral  and  religious  purposes,  there 
must  be  the  consent  of  the  Lord-Lieutenant  and  every  one  of  the  trustees.  I  would  be 
of  that  mind  yet,  if  the  word  "  approbation  "  stood  alone ;  for  it  is  easy  for  five  men  to 
give  their  written  approbation,  but  the  difficulty  is  how  five  people,  some  of  whom 
reside  at  a  distance  (including  eventually  the  Sheriff,  who  must  reside  in  Eilinburgh), 
can  superintend.  On  the  strength  of  the  word  "  superintendence,'*  I  may  perhaps  not 
differ  from  the  Lord  Ordinary,  as  the  Lord-Lieutenant  [686]  takes,  and  is  entitled  to  take, 
the  view,  that  all  he  cares  for  is  his  own  veto. 

Lord  Ftillerton. — I  am  very  much  of  Lord  Mackenzie's  opinion.  But  I  am  a  good 
deal  hampered  by  there  being  no  reclaiming  note  against  the  Lord  Ordinary's  finding, 
that  the  control  extends  to  every  thing.  Apart  from  this,  I  agree  with  Lord  Mackenzie, 
that  the  apjirobation  is  required  of  every  one  of  the  five  parties.  If  you  go  beyond 
moral  and  religious  purposes,  I  think  you  must  have  the  consent  of  the  whole.  There  is 
no  difficulty  in  drawing  the  line  between  moral,  and  religious,  and  general  uses. 

Lord  Jeffrey. — I  think  differently  on  some  points.  On  one  point  we  are  unanimous, 
that  the  money  may  be  applied  for  otJier  than  moral  and  religious  purposes.  The  more 
important  finding,  as  to  the  construction  to  be  given  to  the  i)ower  of  control,  may  be 
affected  by  whether  it  extends  over  the  whole  or  over  a  part  of  the  funds.  I  am  a  little 
perplexed  by  having  no  reclaiming  note  from  the  opposite  party ;  but  in  an  amicable  suit, 
which  this  seems  to  be,  from  the  expenses  being  given  out  of  the  funds,  I  think  it  hard 
to  exclude  any  thing  which  is  under  the  summons,  which,  I  think,  opens  up  the  whole 
question. 

Rutherfurd. — I  will  consent  to  the  recal  in  hoc  statu  of  the  finding  alluded  to. 
Lord  Jeffrey. — ^Then  I  rather  incline  to  agree  with  Lords  Mackenzie  and  Fullerton, 
that  the  consent  must  be  obtained  of  the  whole  controlling  parties,  to  all  appropriations 
for  other  than  moral  and  religious  puri)oses.  I  should  propose  to  recal  the  interlocutor 
generally,  and  repeat  the  two  first  findings,  and  then  to  consider  what  is  to  be  done 
quoad  fdtra.  At  same  time,  even  on  this  view,  I  still  hesitate  to  hohl  that  the  consent 
of  each  is  necessary.     All  the  parties  are  official,  and  I  doubt  if  any  of  theui  are  to  be 
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suspected  from  being  local.  The  Sheriff  of  the  county  could  not  be  in  this  predicament 
The  trustees  are  named  by  this  very  deed,  and  not  by  a  separate  deed.  There  are,  no 
doubt,  strong  grounds  for  holding  that  it  was  not  meant  to  mass  the  Lord-Lieutenant 
and  the  trustees  as  a  body.  The  Lord  Ordinary  goes  on  the  idea  of  their  being  a  cor- 
poration, and  if  they  were  so,  there  would  be  a  great  deal  in  it.  But  they  are  not  so. 
At  the  same  time,  it  is  difficult  to  suppose  that  one  blackball  is  to  stop  all  improvement; 
that  one  man,  like  the  dog  in  the  manger,  may  object  to  every  thing.  A  better  control 
is  certainly  by  a  majority.  The  Lord  Ordinary's  interlocutor  virtually  expresses  that 
moral  and  religious  purposes  are  to  be  primary.  If  the  view  be  adopted,  that  a  certain 
consent  is  necessary  to  other  appropriations,  this  would  sufficiently  point  out  that  moral 
and  religious  purposes  are  to  be  primary.  I  certainly  think  these  gentlemen  should 
understand  that  we  do  not  think  the  fimd  properly  applicable  to  ordinary  corporation 
purposes,  and  to  leave  moral  and  religious  improvement  unprovided  for. 

Lord  Justice-OeneraX, — I  own  I  have  a  strong  and  clear  opinion  on  this,  that  monl 
and  religious  improvement  is  the  primary  purpose  of  the  grants  and  that  it  would  be 
against  the  deed  to  leave  this  undone  for  the  sake  of  other  improvements,  however 
desirable  in  themselves. 

L&rd  Mackenzie. — The  reading  is,  that,  to  prevent  jobbing,  the  consent  must  be 
obtained  of  five  persons  before  leaving  moral  and  religious  purposes,  and  applying  the 
money  to  other  purposes.  This  is  the  check  the  granter  trusts  to,  and  not  to  something 
else, — such  as  the  metaphysical  distinction  between  moral  and  religious  purposes  and 
purposes  of  general  improvement.  In  one  view,  moral  and  religious  purposes  cannot  he 
exhausted.  Suppose  there  was  a  want  of  an  infirmary  to  prevent  all  the  people  from 
perishing,  and  all  these  parties  were  to  consent  by  a  writing  imder  their  hands,  I  don't 
think  there  is  anything  to  prevent  this,  although  there  may  be  a  church  to  build,  or  some 
other  religious  or  moral  object  to  accomplish. 

Lord  Fvllerton, — I  agree  that  no  consent  is  requisite  as  to  moral  and  religions 
appropriations ;  and  this  strengthens  very  much  the  construction  I  put  on  the  last  part  of 
the  clause.  When  something  is  to  be  done  out  of  the  ordinary  administration  of  a  trust, 
with  consent  of  five  persons,  does  this  mean  with  consent  of  three  %    I  think  not. 

The  Court  pronounced  Uie  following  interlocutor,  on  14th  June  1844 : 

"The  Lords  having  considered  the  reclaiming  note  for  Captain  James  Erskine 
Wemyss  of  Torrie  and  Wemyss,  M.P.,  and  Lord-Lieutenant  of  the  county  of  Fife, 
together  with  the  revised  cases  and  whole  process,  and  having  heard  the  counsel  for  the 
parties,  of  consent,  recal,  in  hoc  statu,  the  interlocutor  of  the  Lord  Ordinary,  except  in  so 
far  as  it  regards  the  expenses  of  process  :  Find  that  the  deed  of  indenture  libelled  on 
does  not  limit  the  application  of  the  interest  and  produce  of  the  fund  exclusively  to  the 
moral  and  religious  improvement  of  the  city  of  St.  Andrews,  but  does  authorize  the 
application  of  the  said  interest  and  produce  to  other  useful  and  permanent  objects  con- 
nected with  the  said  city,  though  not  immediately  connected  with  its  moral  and  religious 
improvement ;  provided  that,  in  this  last  case,  the  application  be  made  as  the  Provost, 
Magistrates  and  Town-Council  shall,  from  time  to  time,  under  the  superintendence  and 
with  the  approbation  of  the  Lord-Lieutenant  for  the  time  being  of  the  county  of  Fife, 
and  the  said  trustees,  or  the  survivors  or  survivor  of  them  (testified  by  writing  under 
their  hands)  direct :  And  before  farther  answer,  appoint  one  counsel  of  a  side  to  he 
heard  as  to  the  mode  in  which  the  superintendence  and  approbation  of  the  said  Lord- 
Lieutenant  and  trustees  are  to  be  given  and  exercised." 

Thereafter  counsel  were  heard,  and,  on  19th  July,  the  following  opinions  were 
delivered. 

Lord  Jtutiee-Oeneral, — ^This  deed  of  indenture  gives  important  duties  and  powers  to 
the  Madras  College  trustees.  On  the  death  of  Professor  Alexander,  who  seems  to  have 
been  selected  as  a  friend,  there  wUl  remain  four  persons  holding  official  situations— two 
of  them  ministers,  one  the  Sheriff,  and  the  other  the  Lord-Lieutenant.  The  clause  of 
superintendence  seems  to  me  to  constitute  them  a  body,  and  to  confer  equal  powers  on 
every  one  of  them.  I  see  nothing  to  indicate  that  the  Lord-Lieutenant  was  to  have  a 
veto,  or  to  be  a  sine  qua  non.  The  granter  gave  a  veto  in  another  instance  to  three  in 
express  terms,  and  no  idea  has  been  entci*tained  that,  if  two  of  these  concurred,  the  thiid 
could  have  stood  out.  I  regard  this  as  a  public  trust.  It  may  be  of  infinite  use  to  this 
ancient  city.  It  may  in  some  measure  restore  its  ancient  grandeur.  A  great  public 
duty  is  intrusted  to  these  parties,  and  I  think  that^   in  such  a  trust,  authority  and 
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principle  are  in  favour  of  holding  that  the  majority  must  rule.  A  case  in  Chancery, 
referred  to,  of  a  great  muntis  puhlicurn,  is  in  point.  To  give  solemnity  to  the  act,  the 
consent  is  to  be  in  writing,  and  not  verbal.  But  if  they  meet  and  deliberate,  and  the 
majority  sign  the  consent,  I  think  this  is  enough.  The  fund  might  otherwise  stand 
stiU  and  accumulate,  because  one  says  the  proposed  improvements  do  not  meet  his 
approbation. 

Lord  Maekemie. — I  have,  upon  the  argument,  so  far  changed  my  opinion,  that  the 
difficulty  I  felt  from  the  word  "  superintendence  "  is  now  removed.  The  Lord  Ordinary 
found  ^e  check  applied  to  all.  I  did  not  agree  in  that  opinion,  and  the  Court  found 
differently.  I  do  not  say  that  the  primary  purposes  must  be  exhausted  before  coming 
to  the  other.  But  an  additional  sanction  is  required.  What  the  granter's  motive  was 
for  this  it  is  needless  to  inquire.  It  may  be  that  he  thought  it  not  so  safe  to  intrust 
the  Town-Council  with  this  as  with  the  other.  They  might  have  favoured  their  friends 
or  partisans.  Be  this  as  it  may,  it  is  important  that  the  check  is  as  to  a  part,  not  as  to 
the  whole — (reads  the  clause).  It  struck  me  formerly  that  the  clause  required  both  the 
sanction  and  superirUendence,  But  I  am  now  satisfied  the  words  are  applicable  to  the 
original  choice  of  the  object,  and  not  to  the  execution  of  the  details,  which  it  would 
have  been  difficult  to  see  how  so  many  were  to  attend  to.  I  am  now  of  opinion  that 
the  sanction  required  is  the  approbation  of  the  whole  five ;  or,  if  not  of  the  whole  five, 
then  certainly  of  the  Lord-lieutenant,  and  of  the  majority  of  the  trustees,  should  it  be 
considered  the  trustees  can  act  by  their  majority.  A  majority,  however,  may  be  unreason- 
able as  well  as  one.  Why  assume  any  one  as  likely  to  be  unreasonable  ?  It  is  only 
a  question  of  degree  between  three  and  one.  All  the  five  are  named,  and  are  to  testify 
their  approbation  by  a  writing  under  their  hands.  I  don't  see  that  the  approbation  of 
five  is  the  same  thing  with  the  approbation  of  a  majority  of  these  five.  The  proviso 
that  the  consent  is  to  be  by  writing  under  their  hands,  seems  to  me  inconsistent  with 
the  supposition  that  the  consent  is  to  be  that  of  a  majority.  The  vote  of  a  majority 
would  be  of  no  use  unless  the  writing  were  signed  by  all.  Perhaps  it  may  be  held  as  to 
the  Madras  trustees,  that  the  clause  in  the  latter  part  of  the  deed,  as  to  their  majority, 
binds  the  whole  of  them  to  sign  whatever  is  agreed  to  by  their  majority.  At  the  same 
time,  I  have  doubts  of  this  ;  and  it  would  give  more  power,  than  the  other  construction, 
to  the  Lord-Lieutenant.  I  rather  incline  to  [687]  take  the  simple  view  that  the  whole 
five  must  sign.  I  do  not  believe  any  one  of  these  five  gentlemen  will  act  unreasonably, 
and,  if  they  should,  there  is  a  remedy. 

Lord  Fvllerton, — The  principal  point  on  which  the  parties  seem  now  to  be  interested 
is,  whether  the  Lord-Lieutenant  is  to  have  a  veto.  No  pleading  has  been  given  in  for 
the  Madras  College  trustees,  but  only  for  the  Lord-Lieutenant ;  and  he  has  little 
interest)  whether  these  trustees  are  to  act  by  their  majority  or  by  the  whole.  If  his 
withholding  his  consent  to  an  appropriation  be  enough,  it  is  the  same  thing  to  him 
whether  the  trustees  can  act  by  their  majority  or  not.  The  point  is  one  of  construction. 
The  fund  is  destined  for  moral  and  religious  purposes,  with  a  power  to  apply  it  to  other 
purposes,  with  the  approbation  of  certain  persons.  The  question  comes  to  be,  whether 
tlie  consent  of  the  whole  persons  be  required,  or  of  a  majority  ?  In  this  I  am  disposed 
to  adopt  the  argument  for  the  Lord-Lieutenant^  and  to  hold  that  there  must  be  the 
consent  of  aU.  On  general  grounds,  I  should  hold  this  to  be  so,  and  I  think  these  are 
strengthened  by  the  words  of  the  deed.  I  agree  with  Lord  Mackenzie  that^  to  be 
testified  by  a  writing  under  their  hands,  means  that  the  writing  is  to  be  signed  by  all. 
For  purposes  of  this  kind,  which  are  to  be  regarded  as  out  of  the  primary  and  proper 
purposes  of  the  grant,  there  must^  I  conceive,  be  the  consent  of  all.  The  first  purposes 
are  the  moral  and  religious  improvement  of  the  city ;  and,  making  all  allowance  for  the 
state  of  advancement  of  the  city  of  St.  Andrews,  no  doubt  there  might  be  enough  of 
such  purposes  found  to  exhaust  the  whole  fund.  But  other  purposes  are  allowed,  on 
obtaining  a  certain  sanction.  The  point  as  to  whether  the  Madras  College  tnistees  can 
here  act  by  their  majority  is  one  in  which  the  Lord-lieutenant  has  little  interest,  and 
which,  consequently,  has  not  been  much  argued.  I  think  there  is  a  great  deal  in  the 
argument,  that  it  is  the  consent  of  the  Lord-Lieutenant,  and  of  a  majority  of  the 
trustees,  which  is  requisite,  if  once  it  be  held  that  the  consent  alluded  to  is  that  of  the 
Lord-Lieutenant  and  of  the  ex  officio  trustees.  But  I  think  this  is  a  great  deal  too  readily 
assumed.  I  conceive  it  is  the  consent  of  the  individuals — of  the  trustees  who  are 
previously  mentioned  nomintitim.     So  far  as  proper  trust-purposes  are  concerned,  the 
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deed  refers  to  their  successors  in  office.  Here  it  is  the  survivors  and  survivor  of  tiiem. 
The  granter  distinguishes  between  the  two  things.  This  seems  to  be  the  view  taken  in 
practice.     William  Haig  has  ceased  to  be  a  trustee,  yet  he  is  here  as  a  paity. 

Cooky  for  Pursuers. — He  still  asserts  his  right  to  act  as  a  Madras  College  trustee. 

Lord  Futhrton, — Upon  what  ground  can  he  do  so  ?  He  has  plaiidy  ceased  to  be  a 
trustee.  But  in  this  matter  he  is  named.  I  thmk  the  meaning  is,  the  individuals 
previously  named  as  trustees,  and  survivors  and  survivor  of  them .;  and  that^  when  they 
die  out,  the  Lord-Lieutenant  will  have  the  sole  power.  But  it  is  not  necessary  to  decide 
that  point  here.  The  main  question  is,  whether  the  consent  of  the  Lord-Lieutenant  be 
essential  1    And  I  am  clear  it  is,  in  any  view. 

Lord  Jeffrey, — It  seems  to  be  assumed  in  argument  that  it  is  the  four  official 
persons  appointed  Madras  College  trustees  who  are  to  give  their  approbation  along  with 
the  Lord-Lieutenant.  But  the  point  before  us  is, — whoever  the  persons  may  be,  official 
or  not,  mortal  or  immortal  in  respect  of  their  offices,  who  are  to  act  along  with  the  Lord- 
Lieutenant, — are  he  and  they  cdl  entitled  to  a  voice?  The  question  is  one  of  con- 
siderable nicety,  and  I  cannot  say  I  have  come  to  a  very  decided  opinion.  In  England, 
they  seem  to  have  the  benefit  of  a  rule,  that,  in  public  appointments  and  trusts,  a 
majority  is  enough.  The  principle  enters  largely  into  this  case,  whether  the  authority 
applies  or  not  This  case,  however,  is  not  precisely  parallel  to  a  trust.  But  a  power  or 
faculty  is  optional.  This  is  not ;  so  that  the  principle  of  a  trust  appHes  in  this  respect 
more  than  the  principle  of  a  potoer,  I  observe  that,  by  the  opinions  of  Lords  Gilhes  and 
Balgray,  in  Auchterlonie's  case,  a  trustee  was  hedd  bound  to  concur  in  all  necessary  acts. 
I  incline,  on  the  whole,  to  think  a  majority  of  the  whole  superintending  parties  enoi^h. 
The  very  fact,  which  has  occurred,  of  the  trustees  sanctioning  certain  appropriations 
wliich  the  Lord-Lieutenant  declined  to  sanction,  seems  to  indicate  that  the  meaning  of  the 
granter  could  not  be  what  is  contended  for.  The  parties  have  not  been  expressly  name«1 
trustees  when  the  disputed  clause  occurs.  Their  nomination  &s  trustees  is  subsequent 
The  words  "  survivors  or  survivor  of  them  "  create  a  perplexity.  The  construction  that 
it  is  the  majority  of  the  trustees  and  Lord-Lieutenant  who  must  concur  is  the  mor« 
likely  construction  of  the  two. 

Lord  Justice-General, — They  are  mentioned  as  trustees  previously. 

Lord  FuUerton, — True.  But  the  power  here  given  is  something  quite  different  from 
their  powers  as  Madras  College  trustees.  When  we  see  in  one  part  of  the  deed  certain 
things  to  be  done  by  the  trustees  and  their  successors  in  office,  and  in  another 
by  certain  persons,  and  the  survivors  or  survivor  of  them,  how  can  these  be  held 
the  same? 

The  Judges  being  divided  in  opinion,  minutes  of  debate  were  ordered. 

Tlie  pursuers  pl&aded — ^The  duty  of  the  superintending  parties  is  of  the  nature  of  a 
public  trust,  which  they  are  bound  to  exercise,  and  not  of  the  nature  of  a  power  which 
is  optional :  Sugden  on  Powers,  v.  ii.,  pp.  173-5.  Brown  v,  Higgs,  8  Vesey,  jr.,  p.  674. 
But  in  trusts,  particularly  public  trusts,  the  consent  of  a  majority  is  enough :  Cainpbell 
V.  M'Intyre,  12th  June  1824 ;  3  S.  and  D.,  p.  85,  N.  E.  Stair,  i.  12,  13.  Ersk.  iii.  3, 
34.  Lord  Lynedoch,  &c.,  v,  Auchterlonie,  15th  Feb.  1827  ;  5  S.  and  D.,  p.  332,  N.  E.; 
affirmed  7th  July  1830;  4  W.  and  S.,  p.  148.  Grindlay  v.  Barker,  10th  May  1798;  1 
B.  and  P.,  p.  229.    Wilkinson  v,  Malin,  &c.,  1832 ;  Tyrwhitt's  Excheq.  Rep.  v.  ii.,  p.  544. 

Captain  Wemyss  pleaded — Wliether  the  sanction  required  from  die  trustees  be  that 
of  their  quorum,  or  of  every  one  of  them  as  individuals,  the  sanction  of  the  Loid- 
Lieutenant  is  at  all  events  indispensable.  There  are  strong  grounds  for  holding  the 
consent  of  every  one  of  the  controlling  parties  to  be  necessary.  The  words  of  the  deed 
seem  to  require  this  before  going  out  of  the  primary  purposes  of  tlie  grant  Tlie 
controlling  parties  are  not  trustees.  There  is  no  trust-estate  vested  in  them,  without 
which  there  can  be  no  trust :  Stair,  i.  13,  7  ;  Ersk.  iii.  1,  32 ;  1  Bell's  Com.,  p.  31.  The 
pursuers  are  the  trustees  in  whom  the  fund  is  vested,  and  may  or  may  not  vote  sums  for 
the  general  improvement  of  the  city.  A  power  is  vested  in  the  pursuers  to  apply  a 
portion  of  the  fund  for  other  than  proper  trust-purposes,  provided  the  consent  (which  is 
in  its  very  nature  discretionary)  be  obtained  of  five  persons  named.  This  condition 
must  l)e  strictly  complied  with  :  Sugden,  v.  i.,  p.  127,  sect.  21 ;  p.  330,  sect.  36 ;  p.  339, 
sect.  16 ;  p.  340 ;  also  pp.  334-5-6,  and  cases  there  referred  to.  The  authorities  as  to 
mortis  causa  and  public  trusts  have  no  application.  Besides,  the  authorities  referred  to 
as  to  mortis  causa  trusts  in  Scotland  relate  only  to  whether  these  trusts  take  effect, 
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though  only  a  certain  nmnber  survive  or  accept.  "The  said  trustees,  or  the  survivors 
or  survivor  of  them,"  can  only  mean  the  trustees  previously  named.  The  functions 
connected  with  the  Madras  College  are  conferred  on  them  in  different  terms,  viz.,  as 
official  individuals,  "  and  their  respective  successors  in  office."  The  sanction  required  is 
to  be  in  writing,  which  shews  it  to  be  a  mere  approbation  of  the  choice  of  object,  and 
not  a  superint^dence  of  the  progress  of  the  work.  But  supposing  the  trustees  can  act 
by  their  quorum,  the  consent  in  writing  of  the  Lord-Lieutenant  is  still  requisite.  A 
writing  under  the  hands  of  the  trustees  is  not  a  writing  under  the  hands  of  the  Lord- 
Lieutenant  and  the  trustees ;  nor  is  the  consent  of  the  trustees  the  same  as  the  consent 
of  the  Lord-Lieutenant  and  the  trustees. 

On  advising  the  minutes  of  debate,  the  Judges  respec-  [688]  -tively  adhered  to  their 
former  opinions  (Lord  Jeffrey  expressing  great  hesitation),  and  the  Court  being  equally 
divided,  the  record  and  pleadings  were  ordered  to  be  laid  before  the  whole  Judges. 

The  following  opinions  were  thereupon  returned : 

Lord  Juiftice-Clerk  : 

"  L  I  am  of  opinion  that  the  Lord-Lieutenant  of  the  county  of  Fife  is  taken,  under 
the  clause  in  question,  as  a  separate  functionary,  whose  approbation  (supposing  the  Lord- 
Lieutenant  for  the  time  being  chooses  to  act  at  all)  must  l)e  obtained  to  any  appropriation 
of  the  interest  of  the  funds  for  the  purposes  mentioned  in  the  interlocutor  of  the  14th 
June  1844.  He  is  not  taken  as  a  party  who  is  to  act  as  one  of  a  board  or  body ;  but  is 
taken  in  order  to  secure  an  additional,  separate,  and  distinct  check.  His  approbation 
must  be  given,  as  well  as  that  of  the  trustees.  If  not  given,  the  proposed  appropriation 
cannot  be  carried  through.  I  consider  the  Lord-Lieutenant  is  taken  as  a  jmrty,  distinct 
from  the  trustees,  who  is  to  act  and  judge  for  himself,  and  that  his  approbation  must  be 
obtained  in  the  case  in  question  in  addition  to  that  of  the  trustees. 

"  2.  I  am  of  opinion  that  the  approbation  of  the  majority  of  the  trustees  satisfies  the 
provision  of  the  deed,  and  that  the  concurrence  of  the  whole  of  the  trustees  is  not 
necessary  for  this  act  more  than  for  any  other  act  which  might  be  committed  to  the 
trustees. 

"  3.  I  am  of  opinion  that  any  act  or  minute  of  the  trustees,  signed  by  a  majority, 
will  prove  and  attest  their  concurrence  in  the  same  way  as  the  signature  of  the  Lord- 
Lieutenant  will  prove  his  ai)probation. 

"  4.  I  am  of  opinion  that  either  the  Lord-Lieutenant  or  the  trustees  may  separately 
refuse  their  approbation  to  any  application  of  the  interest  of  the  funds  in  question,  for 
any  purposes  proposed  as  within  the  objects  found  to  be  competent  by  the  interlocutor 
of  the  14th  of  June. 

"Any  observations  in  explanation  of  the  grounds  of  this  opinion  appear  to  be 
unnecessary. 

"  When  the  approbation  is  required  of  the  Lord-Lieutenant  artd  *  the  said  trustees,' 
it  seems  to  me  to  be  very  clear  that  the  latter  are  referred  to  as  a  distinct  body,  already 
sufficiently  constituted  and  marked  out,  and  who  were  brought  in,  in  this  clause,  as  a 
body  by  themselves  as  in  other  clauses.  I  see  no  ground  in  construction  which  warrants 
the  notion  that  the  Lord-Lieutenant  was  to  be,  quoad  hoc^  one  of  a  board  along  with 
these  trustees. 

"  It  is  true  that  the  succession  of  the  trustees  is  not  provided  for  until  an  after  part 
of  the  deed.  The  same  remark  applies  to  other  parts  of  the  deed,  in  which  permanent 
duties  are  devolved  on  the  trustees  before  their  succession  is  provided  for.  But  when 
the  succession  is  provided  for,  it  is  in  terms  which  define  and  constitute  *  the  trustees  of 
*  these  presents ' — so  that  w^hen  the  *  said  trustees '  are  previously  brought  in  by  the 
clause  in  question^  I  think  there  is  no  doubt  that  it  is  this  special  body  thus  constituted 
who  are  designated. 

"  I  see  no  similarity  between  this  clause  and  the  one  in  which  he  requests  the  Lord- 
Lieutenant^  the  Lord  Justice-Clerk  of  Scotland,  and  a  Bishop  of  the  Episcopal 
Commimion  in  Scotland,  to  exercise  *  the  offices  of  patrons  and  visitors  of  the  college.' 
Of  course,  in  that  case,  those  who  choose  to  act  act  jointly,  and  the  opinion  of  the 
majority  must  prevail." 

Lords  Medvn/Ti,  Cockbum,  Robertson,  and  Wood : 

"  We  concur  in  the  opinion  of  the  Lord  Justice-Clerk." 

Lf/rd  Moncreiff : 

"  I  entirely  coociir  in  the  opinion  of  the  Lord-Justice  Clerk,    I  do  not  think  that 
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the  point  of  controversy  is  one  which  admits  of  much  reasoning.  But,  on  the  [dain 
meaning  of  the  words  of  the  deed,  I  am  decidedly  of  opinion  that  the  Lord-Lieutenaot 
of  the  county  of  Fife  for  the  time  is  ex  proposito  constituted  as  a  separate  functionary, 
without  whose  special  consent  the  funds  cannot  be  applied  to  such  purposes  as  those 
contemplated. 

"We  are  not,  as  I  understand,  consulted  on  any  other  matters  involved  in  the 
settlement" 

Lord  Ivory : 

"  I  concur  entirely  with  the  Lord  Justice-Clerk,  so  far  as  his  opinion  touches  the 
position  and  rights  of  the  Lord-Lieutenant ^  and  the  necessity  of  having,  on  his  part  a 
separate  approbation  of  any  act  of  the  Magistrates  for  the  purposes  mentioned  in  the 
interlocutor  of  14th  June  1844. 

"I  am  also  disposed  to  agree  in  his  Lordship's  opinion, — ^if  considered  merely  in 
reference  to  the  four  trustees  here  called  as  defenders, — that  they  are  called  upon  to  art 
only  as  a  body ;  and,  therefore,  that  the  concurrence  of  a  majority  is  sufficient  to  satisfy 
the  requirement  of  the  trust,  so  far  as  approbation  on  their  ])art  is  concerned. 

"  As  the  summons  is  laid,  and,  in  order  to  disi>ose  of  and  exhaust  its  conclusions,  it 
is  unnecessary  (perhaps  incompetent)  to  go  farther.  For  no  case  is  made  with  reference 
to  the  successors  in  office  of  the  present  trustees ;  nor  even  with  reference  to  the  future 
position  and  rights  of  the  survivors  or  survivor^  when  a  reduction  shall  have  come  to  take 
place  in  their  existing  number. 

"  Had  such  a  question  been  raised,  I  should  have  felt  considerable  hesitation  in 
arriving  at  the  conclusion,  that  the  right  to  superintend  and  control  'the  ProYostt 
'  Magistrates,  and  Town-Council  of  St.  Andrews,'  in  the  administration  of  the  particular 
fimd  set  apart  for  that  town,  extended,  or  was  meant  to  extend,  to  the  official  succetson 
of  the  present  defenders.  And  for  this,  among  other  reasons  (and  there  arc  others  of 
some  importance),  that  I  find  very  great  difficulty  in  construing  the  words,  '  the  said 

*  trustees,  or  the  survivor  or  survivors  of  them,'  so  as  to  apply  them  to  a  trust  of 
]}erpetual  succession  through  the  medium  of  ex  offi/no  trustees — that  being  a  form  of 
constitution  which  seems  to  exclude  the  very  possibility  of  the  number  ever  being 
reduced  by  death  at  all. 

"As  the  case  is  at  present  raised,  however,  I  do  not  think  it  necessary  to  enter 
farther  into  that  question.  But  I  may  state,  generally,  that  the  inclination  of  my 
opinion  upon  the  matter  is,  that  the  controlling  power  over  the  Magistrates  and  Council 
is  vested,  1.  For  the  present,  in  the  Lord-lieutenant,  and  in  the  majority  of  the  four 
other  defenders,  these  last  acting  as  a  body.  2.  On  the  death  of  any  of  these  last^  then 
in  the  Lord-lieutenant,  and  in  the  survivors  or  survivor  of  the  said  four  defenders. 
And  3.  On  the  death  of  all  the  four,  then  in  the  Lord-Lieutenant  for  the  time  being,  hy 
himself  alone." 

Lord  Murray : 

"The  former  interlocutor  of  the  Courts  which  is  now  final,  decides  what  ia  the 
primary  object  of  this  trust,  viz.,  Hhe  moral  and  religious  improvement  of  the  city  of  St, 

*  AndreioSf*  which  the  Town-Council  of  that  city  have  a  right  to  carry  on  without  any 
restraint  on  the  part  of  the  Lord-Lieutenant,  or  Dr.  Bell's  trustees.  It  is  a  possible  case 
that  the  trust  might  have  lasted  for  ages,  and  that  the  funds  might  have  been  applied  to 
that  object  alone.  The  question  before  the  Court,  however,  relates  to  a  power  which 
Dr.  Bell  gave  his  trustees,  to  apply  the  funds  '  to  other  useful  and  permanent  objects  con- 
'  nected  with  the  said  city,  though  not  immediately  connected  with  its  moral  and  retigvm 

*  improvement,^  Dr.  Bell  apprehended  that  it  was  necessary  to  subject  the  Magistrates 
and  Town-Council  of  St.  Andrews  in  that  secondary  application  of  the  fund  to  the 
superintendence  and  control  of  the  Lord-Lieutenant  and  his  trustees.  He  had  no  dread 
that  the  Magistrates  and  Town-Council  would  go  wrong  while  they  applied  the  funds  to 
promote  the  moral  and  religious  improvement  of  the  town  of  St.  Andrews,  but  he  seemi^ 
to  have  thought  that  they  might  be  too  much  disposed  to  promote  objects  connected 
with  the  city  which  did  not  fall  imder  the  former  description.  He,  therefore,  wished  to 
put  them  under  control  and  restraint  in  the  exercise  of  that  power.  The  decisions 
which  have  been  pronounced  with  regard  to  the  management  of  ordinary  trusts  do  not 
touch  this  case,  which  turns  entirely  on  a  power  given  to  trustees  to  apply  the  funds  in 
a  manner  different  from  the  main  object  which  the  truster  had  in  view.  I,  therefore, 
concur  entirely  with  the  opinions  of  the  liOrd  Justice-Clerk  and  Lord  Ivory,  as  to  the 
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manner  in  which  the  requisite  consent  shall  be  given.  I  do  not,  however,  consider  it 
necessary  to  express  any  opinion  as  to  the  manner  in  which  this  power  shall  be  exercised 
after  the  death  of  the  four  trustees  who  are  defenders.  That  appears  to  me  to  be  a 
question  which  does  not  occur  under  the  present  summons,  and  which  the  Court  cannot 
uow  decide." 

Lord  Cuninghame: 

I  continue  of  the  opinion  expressed  in  my  interlocutor  of  8th  March  1844. 

1.  The  trust,  in  the  present  case,  relating  to  a  fund,  given  over  by  Dr.  Bell  in  his 
settlement,  to  the  Magistrates  and  Town- [589] -Council  of  St  Andrews,  for  annual 
appropriation,  was  a  trust  to  endure  for  ages.  It  was  merely  the  interest  or  annual  pro- 
reeds  of  the  principal  sum  that  was  to  be  applied  each  year  by  the  Magistrates,  to  the 
public  purposes,  stated  in  the  will,  *  under  the  superintendence  and  with  the  approbation 
^  of  the  Lord-Lieutenant,  and  the  said  trustees,  or  the  survivors  or  survivor  of  them^ 

*  testified  by  writing  under  their  hands.' 

"  This  is  a  nomination  of  a  peculiar  nature.  The  persons  appointed  by  Dr.  Bell  to 
administer  his  funds  as  trustees  jper/nanen^Z^,  after  the  death  of  Professor  Alexander  (whose 
appointment  lasted  for  his  own  life  only),  were  the  provost  of  St.  Andrews,  the  two 
ministers  of  the  city,  and  the  Sheriff  of  the  coimty.  When  the  testator  gave  a  power 
of  superintendence  to  the  Lonl-Lieutenant  and  certain  other  ex  officio  trustees,  it  is  pre- 
sumable that  he  meant  them  all  to  act  jointly^  and  to  deliberate  with  each  other  on  any 
matters  falling  under  their  revision.  It  would  require  an  appointment  in  the  most  clear 
and  unequivocal  terms  to  establish  that  the  testator  intended  that  two  sets  of  controlling 
trustees  should  act  separately  and  independently  of  each  other  at  the  same  time, — as 
such  a  construction  necessarily  exposes  the  management  to  constant  embarrassment  and 
ol>8truction. 

**  2.  There  is  no  indication  that  the  testator  here  meant  the  Lord-Lieutenant  to  be  a 
iine  qua  nan,  or  that  the  testator  felt  any  [jeculiar  necessity  for  his  acting  constantly  and 
iu  aU  circumstances.  (Jn  the  contrary,  while  it  is  set  forth  and  provided  in  the  trust- 
deed,  that  the  superintendence  shoulil  be  in  the  Lonl-Lieutenant  and  other  four  resi)ect- 
able  functionaries,  holding  tlieir  appointment  solely  virtute  qfficutrum,  this  provision  is 
a<ldeil,  '  or  the  survivor  or  survivors  ofthemy  testified  by  writing  under  their  hands.'  This 
can  only  be  read  as  a  declaration  that,  on  the  demise  of  each  Lord- Lieutenant,  or 
Minister,  or  Sheriff,  or  Provost, — as  the  case  might  })e,  during  the  whole  course  of  the 
trust, — ^and  while  any  of  their  offices  was  vacant,  the  remaining  members  of  the  review- 
ing body  should  be  vested  with  the  j)ower  of  suiKjrintendence.  It  does  not  appear 
that  the  truster  meant  that  any  different  course  should  take  place  in  case  of  the  death 
of  a  Lord- Lieutenant  other  than  he  prescril)ed  on  occasion  of  the  non  survivance  of  the 
Sheriff,  or  of  any  of  the  other  superintending  functionaries. 

"  3.  There  is  another  example,  m  the  very  settlement  of  Dr.  Bell,  by  which  the 
present  trust  is  constituted,  of  high  functionaries  associated  as  visiters,  who  were 
evidently  meant  to  act  jointly,  and  not  separately.  The  Lord-Lieutenant,  the  Lord 
Justice-Clerk,  and  the  senior  Episcopal  Bishop  of  Scotland,  are  named  visiters  of  tlie 
trustees.  These  powers  were  plfunly  given  to  them,  jointlyy  without  making  either  a  sine 
(pta  non,  or  giving  any  one  of  the  superintendents  a  veto  on  the  proceedings  of  the  others. 

"4.  It  seems  to  be  settled  in  England,  in  analogous  cases,  where  trusts  and  appoint- 
ments of  this  description  are  of  much  more  frequent  occurrence  than  with  us,  that  in 
public  trusts,  where  ex  officio  functionaries  are  appointed  as  visiters,  or  as  a  controlling 
body,  the  nomination  is  invariably  held  to  be  joint,  and  not  several  or  separate.  It  is 
suffic^nt  to  refer  to  the  English  precedents,  cited  in  the  revised  cases,  and  to  the  speecli 
of  Lonl  Lyndhurst  in  the  case  of  Wilkinson  against  Malin,  2  Tyr.  572,  in  which  his 
Ljnlship  expressed  himself  to  the  following  effect : — *  This  is  a  trust  of  a  i)ublic  nature, 

*  viz.,  to  apply  fumls  for  the  repair  of  the  church  and  other  objects,  in  which  the  whole 

*  i)arish  are  interested ;  and  we  are  of  opinion,  that  where  trustees  are  appointed  for 
'  the  purpose  of  performing  a  trust  of  such  a  public  and  general  nature,  the  act  of  the 

*  majority  is  the  act  of  the  whole.     It  was  said  at  the  bar,  that  the   principle  only 

*  applies  to  cases  where  the  trustees  are  appointed  under  some  public  authority,  as  under 
'  an  act  of  parliament,  or  some  public  body  ;  but  we  are  of  opinion  that  it  is  not  subject 

*  to  that  limitation.     The  objects  of  the  t7'ust  would  be  defeated  if  one  dissenting  trustee 

*  could  prevent  the  application  of  the  funds  in  the  manner  directed.     Considering  the 

*  nature  of  the  trust,  we  are  of  opinion  it  was  the  intention  of  the  founder,  and  fairly 
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*  to  be  collected  from  the   objects   he   had  in   view,    that  the   act  of  the  majority 

*  shoidd  bind  the  rest.' 

'*  It  was  ou  these  considerations  that  the  interlocutor  of  8th  March  1884  was  pro- 
nounced, and,  of  course,  I  am  confirmed  in  the  opinion  then  expressed,  by  finding  it 
consonant  with  the  high  authority  now  cited.  The  question  in  Wilkinson's  case,  indeed, 
seems  to  have  related  bo  a  trust  for  primary  administration,  while  here  the  trust  is  for 
superintendence  and  review  :  but  the  grounds  of  the  Lord  Chancellor's  opinion  apply 
with  equal,  and,  indeed,  with  greater  force  to  a  controlling  body,  as  the  latter  is  a  trust, 
in  which  it  is  still  less  to  be  presimied  than  in  the  former,  that  the  founder  meant  to 
put  it  in  the  power  of  individual  superintendents  to  control  the  views  both  of  his 
primary  administrators  and  of  the  majority  of  the  superintending  functionaries." 

The  Court  having  again  advised  the  case  (each  of  the  Judges  having  intimated 
that  he  remained  of  his  former  oj)inion),  then  pronounced  the  following  interlocutor : 

"  The  Lords  having  resumed  consideration  of  this  cause,  with  the  revised  minutes 
of  debate  and  opinions  of  the  consiUted  Judges,  Find,  of  new,  in  terms  of  the  inter- 
locutor of  14th  June  1844,  that  the  deed  of  indenture  libelled  on  does  not  limit  the 
application  of  the  interest  and  produce  of  the  disputed  fimd  exchisively  to  the  moral 
and  religious  improvement  of  the  city  of  St.  Andrews,  but  does  autliorize  the  applica- 
tion of  the  said  interest  and  produce  to  other  usefiU  and  permanent  objects,  though  not 
immediately  connected  with  the  moral  and  religious  improvement  of  the  city,  provided 
that,  in  this  last  case,  the  application  be  made  as  the  Provost,  Magistrates,  and  Town- 
Council  shall,  from  time  to  time,  under  the  superintendence  and  with  the  approbation 
of  the  Lord-Lieutenant  of  Fife  and  the  said  trustees,  or  the  survivors  or  survivor  of 
them  (testified  by  a  writing  under  their  hands)  direct :  Find  that  the  said  superinten- 
dence and  approbation  are  not  applicable  or  requisite,  so  far  as  the  said  interest  and 
prc^iucc  may  be  ai>plied  by  the  Provost,  Magistrates,  and  Council,  towards  the  moral 
and  religious  improvement  of  the  city  :  Farther,  in  tenns  of  the  opinions  of  the  majority 
of  the  Judges,  find  that  the  said  8ui>erintendence  and  approbation  do  not  fall  to  Iw 
exercised  and  given  by  the  Lord-Lieutenant  and  the  said  trustees  acting  together  as  oae 
aggregate  body,  and  voting  per  capita^  but  that  the  approbation  of  the  Lord-Lieutenant 
is  required  in  addition  to  the  approbation  of  the  other  defenders,  the  said  trustees, 
before  any  proposed  a])propriation  can  be  made  of  the  funds  in  dispute  for  purposes  falling 
within  the  terms  of  the  foresaid  findings,  and  not  being  immediately  connected  with  the 
moral  and  religious  improvement  of  the  city  of  St.  Andrews  :  Find  that  the  superinten- 
dence and  approbation  of  the  Lord-Lieutenant  and  of  the  said  trustees  fall  to  be  exercised 
and  given  by  the  Lord-Lieutenant  by  a  writing  under  his  hand,  and  likewise  by  the 
trustees,  or  a  majority  of  them,  by  a  writing  under  their  hands  or  the  hands  of 
their  majority  and  that  either  the  Lord-Lieutenant  or  the  trustees  may  separately  refuse 
his  or  their  approbation  to  any  proposed  application  of  the  funds  for  purposes  falling 
within  the  terms  of  the  said  judgment,  and  not  immediately  connected  with  the  said 
moral  and  religious  improvement ;  and  decern  and  declare  in  terms  of  the  above  findings, 
and  assoilzie  the  defenders  from  the  conclusions  of  the  Ubel  in  so  far  as  different  from 
and  inconsistent  with  the  above  findings,  and  to  that  extent  sustain  the  defences  and 
decern :  Find  that  there  are  no  termini  habilea  for  pronouncing  any  other  or  farther 
findings  or  judgment  in  this  action  :  And,  for  the  reason  assigned  in  the  Lord  Ordinary's 
interlocutor  of  8th  March  1884,  find  that  the  expenses  incurred  on  both  sides  since  the 
date  of  that  interlocutor  fall  to  be  defrayed,  along  with  the  previous  expenses,  out  of 
the  trust-funds  in  dispute ;  appoint  accounts  thereof  to  be  put  in  accordingly,  and 
remit  to  the  auditor,  to  tax  the  same  and  to  report." 


No.  20.      XVIII.  Jurist  88.     28  Nov.  1845.     1st  Div.— Lord  Cuninghame. 

John  Pattison,  Junior,  W.S.,  Pursuer. — Solicitor-General  {Anderson), 

Penney,  Skand. 

Roy,  Bi.unt,  Duncan,  and  Johnston,  Defenders. — K  S.  Gordon. 

Ar/erU  aiul  Principal — Solvlum  et prorata— Lialnlity — Implied  Afpreeinent — Contract,— 
Certain  judgments  having  been  pronounced  in  favour  of  the  plaintiffs  in  a  suit  in 
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Chancery  in  England,  they  resolved  to  attach  estates  in  Scotland  belonging  to  the 
defendants  in  that  suit.  A  party  carrying  a  letter  of  introduction  from  the  English 
solicitors  of  the  plaintiffs  to  a  firm  of  law-agents  in  Edinburgh,  employed  in  their 
absence  another  law-agent,  who  performed  part  of  the  business.  He  afterwards 
corresponded  with  the  English  solicitors,  and  by  their  direction  took  some  further  ste})8 
in  reference  to  the  business  in  which  he  had  been  employed,  and  ultimately,  by  their 
orders,  handed  over  the  business  and  relative  papers  to  the  law-agents  to  whom  his 
original  employer  had  carried  the  letter  of  introduction  from  the  English  solicitors. 
These  law-agents  paid  a  sum  towards  the  accounts  of  the  agent  who  had  been  first 
employed.  An  action  having  been  brought  against  the  English  solicitors  for  payment 
of  the  accounts  incurred  by  him,  under  deduction  of  the  payment  made  to  account 
— Circumstances  in  which  held,  that  they  were  liable  in  payment. 
Pactum  iUicUum — Jtta  Tertti. — Question,  1.  Whether  an  agreement  by  a  law-agent  to 
give  a  third  party  one-half  of  the  profits  of  certain  law-business,  to  conduct  which,  a.s 
agent,  he  had  been  suggested  by  the  latter,  is  pactum  Ulicitum,  2.  Where  the  law- 
agent  brought  an  action  for  payment  of  his  account  against  the  parties  for  whose 
benefit  the  litigation  was  carried  on.  Whether  such  an  agreement  could  be  founded  on 
by  them  as  a  defence  to  the  action,  on  the  ground  that  they  were  exposed  to  a  claim 
by  such  third  party. 

By  certain  judgments  in  a  suit  depending  before  the  Court  of  Chancery  in  England, 
the  plaintiffs,  Charles  Wedderbum  Webster  and  others,  children  of  the  deceased  David 
Webster,  were  found  entitled  to  participate  in  the  profits  of  a  coimrtnership  carried  on  by 
several  successive  firms,  as  partners  thereof,  since  their  father's  death,  according  to  his 
share  and  interest  in  the  copartnership.  In  the  suit,  Messrs.  Boy,  Blunt,  Duncan,  and 
Johnston,  solicitors,  London,  the  defenders  in  the  present  action,  acted  as  agents  for  the 
plaintiffs.  Some  time  after  these  judgments  had  been  pronounced  (in  1839),  the 
plaintiffs  resolved  to  institute  proceedings  in  Scotland  against  certain  of  the  defendants 
in  the  suit  in  Chancery,  in  order  to  attach  their  estates  for  payment  of  any  balance  which 
might  ultimately  be  found  due  to  them. 

With  this  view,  Mr.  Collingwood  Ker  came  to  E>iinburgh  with  a  letter  of  introduc- 
tion from  Messrs.  Roy,  Blunt,  Duncan,  and  Johnston,  to  Messrs.  Gordon  and  Barron, 
W.S.,  but  in  consequence,  as  alleged,  of  the  absence  of  these  gentlemen  from  home,  and 
of  the  urgency  of  the  business,  Ker  obtained  an  introduction  from  a  person  named 
James  Menzies  to  the  pursuer,  who  was  accordingly  employed  to  adopt  the  proposed 
procedure.  Three  summonses  were  then  raised  by  him  against  certain  of  the  defendants 
in  the  suit  in  Chancery,  and  upon  each  of  the  actions  inhibition  was  expede  and 
executed.  But  further  procedure  was  for  a  time  put  a  stop  to,  in  respect  of  an  injunction 
obtained  from  the  Master  of  the  Rolls ;  in  consequence  of  which  the  defenders  wrote  to 
the  pursuer,  on  29th  January  1840, 

"  It  will  be  necessary,  therefore,  not  only  not  to  proceed  at  present,  but  to  withdraw 
any  steps  taken  since  the  20th  instant,  which,  on  the  part  of  the  plaintiffs,  we  request 
you  to  do." 

In  consequence  of  these  instructions,  the  pursuer  caused  the  inhibitions  to  be  scored 
at  the  signet  office,  and  withdrew  the  executions.  On  8th  February  1840,  the  pursuer 
wrote  to  the  defenders  that  Mr.  Ker  had  promised  him  payment  of  his  account,  "  which 
I  sent  Mr.  Ker  on  the  31st  December  last,  as  soon  as  the  summonses  were  expede,"  and 
requesting  a  remittance  of  L.40.  The  defenders  answered,  that  they  had  forwarded  a 
copy  of  his  letter  to  Mr.  Ker,  from  "whom  you  will  no  doubt  hear."  On  the  15th  of 
the  same  month  the  pursuer  wrote  to  the  defenders,  that  he  had  not  heard  from 
Mr.  Ker— 

"Indeed,  I  must  decline  corresponding  with  that  gentleman,  and  in  future  would 
prefer  addressing  you  direct,  having  made  no  arrangements  with  Mr.  Ker  or  any  one 
else.     When  you  have  your  accounts  paid,  I  will  thank  you  to  keep  mine  in  recollection." 

The  defenders  answered  this  request  in  the  following  terms  : 

"  When  our  accounts  are  in  the  course  of  taxation,  we  will,  if  you  please,  add  yours." 

In  the  meantime,  the  injunction  having  been  withdrawn,  the  defenders  informed  the 
pursuer  of  the  circumstance,  and  added^ — • 

"  We  take  it  for  granted  that  all  the  writs  of  inhibition  have  been  properly  recorded 
on  the  several  summonses.  If  not,  we  shall  be  glad  to  know  in  what  state  they  are  with 
reference  to  further  proceedings." 
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The  pursuer  having  thereupon  informed  the  defenders  that,  in  obedience  to  their 
instructions,  he  had  withdrawn  the  inhibitions  from  the  register,  they  instructed  him  of 
new,  to  record  inhibitions  upon  the  several  actions.  The  pursuer  in  consequence  again 
expeded  inhibitions,  and  executed  and  recorded  them.  Some  correspondence  tiien 
followed  between  the  pursuer  and  defenders,  and  ultimately,  on  the  14th  March  1840, 
the  defenders  wrote  a  letter  to  the  pursuer,  in  which,  after  referring  to  what  the  pursuer 
had  done  in  raising  the  summonses,  and  executing  and  recording  the  inhibitions,  they 
stated,  that  the  plaintiffs  wished  that  the  further  proceedings  should  be  conducted  bj 
Messrs.  Gordon  and  Barron,  W.S., 

**  our  own  agents,  who  are  personally  known  to  us,  and  who,  if  not  from  their  absence 
from  home  when  the  proceedings  were  instituted,  would  have  taken  the  management  of 
them." 

The  defenders  added,  with  this  explanatipn, — 

"  We  feel  assured  that  you  will  not  take  the  removal  of  the  conduct  of  the  proceed- 
ings as  implying  any  neglect  or  improper  conduct  on  your  jmrt.  On  the  contrary,  yoii 
have  conducted  every  thing  to  our  satisfaction,  and  with  a  zeal  for  the  interest  of  your 
clients." 

They  also  requested  the  pursuer  to  give  every  facility  to  Messrs.  Grordon  and  Barron, 
in  order  to  enable  them  to  proceed  with  the  actions. 

[89]  On  the  25th  March  1840,  Mr.  Ker  wrote  to  the  pursuer  the  following  letter, 
which  the  defenders  alleged  was  communicated  to  them. 

"  Wedclerlmm  Suits, — Referring  you  to  mine  of  the  28th  November  1839,  and  to 
your  account  enclosed  to  Messrs.  Roy,  Blunt,  and  Company,  and  handed  to  me,  I  beg  to 
say,  that  1  have  made  the  deductions  of  one-half  of  the  profits  upon  all  the  summonses, 
except  Sir  James  Wedderburn's,  amounting  to  L.33,  16s.,  and  that  the  balance,  L.69,  Ha., 
is  ready  to  be  paid  to  you  on  your  handing  the  papers  to  Messrs.  Gordon  and  Barron, 
whom  Messrs.  Roy  and  Company  have  appointed  to  conduct  these  matters  in  future,*' 

On  the  28th  March  1840,  the  pursuer  wrote  to  Messrs.  Gordon  and  Barron  that  he 
would  give  up  all  the  papers  "  upon  you  or  your  cotrespondenis  in  London  guaranteeing 
my  accounts." 

A  letter  from  the  pursuer  to  Messrs.  Gordon  and  Barron,  dated  Ist  April  1840, 
ex[)lains  Mr.  Menzies's  interest  in  the  accounts,  and  contains  the  following  expression : 

"Mr.  James  Menzies,  of  Hart  Street,  Edinburgh,  was  my  employer,  and  as  that 
gentleman  had  some  prospects  of  entering  S.S.G.  here,  I  agreed  to  conduct  the  cases  till 
he  was  able  to  do  so  himself,  and  allow  him  half  of  the  actual  profits." 

The  pursuer  afterwards  handed  over  the  summonses  to  Messrs.  Gordon  and  Barron. 
The  summonses  were  afterwards  called;  defences  were  lodged,  and  the  processes  are 
still  in  dependence :  See  suprOy  v.  xiv.  p.  336.  Immediately  upon  receiving  the 
summonses  and  relative  papers,  Messrs.  Gordon  and  Barron  wrote  to  the  pursuer  for  his 
accounts,  "  that  we  may  forward  them  to  our  correspondents."  These  accounts  amounted 
to  L.130,  10s.  9d.  A  payment  of  L.70  to  account  was  made  by  Messrs.  Gordon  and 
Barron  in  April  1840.  In  January  1841,  the  pursuer  applied  for  payment  of  the  balance, 
of  L.60,  10s.  9d.,  and  alleged,  that  he  then  offered  security  to  the  defenders  against  any 
claim  for  payment  of  the  accounts  at  the  instance  of  Ker  or  Menzies.  Payment  having 
been  declined,  the  pursuer  raised  the  present  action,  concluding  against  the  defendeis, 
as  liable  coiyunctly  and  severally  with  the  children  of  the  late  David  Webster,  their 
clients,  for  payment  of  the  above  accounts,  amounting  in  all  to  L.130,  10s.  9d.,  subject 
to  taxation,  with  interest  since  April  1840,  under  deduction  of  L.7C  paid  to  account 
The  offer  to  find  security  against  any  claim  on  the  defenders,  Ker  or  Menzies,  was 
repeated  in  the  summons.  To  this  action  the  defenders,  Messrs.  Roy,  Blunt,  Duncan, 
and  Johnston,  lodged  defences,  in  which  they  averred,  that  Ker  had  employed  the 
pursuer  on  the  direct  instructions  of  Webster's  children ;  that  Ker  was  not  in  the  defenders* 
employment  in  any  capacity ;  and  that  they  had  not  employed  the  pursuer.  Separatimy 
they  set  forth  that  the  pursuer  had  agreed  to  pay  Menzies  half  the  profits  of  the 
business;  that  Ker  also  had  an  interest  in  the  balance  of  the  accoimt,  and  that  the 
defenders'  clients  had  paid  to  Ker  the  amount  of  the  profits  to  which  he  was  entitled  in 
terms  of  his  agreement  with  the  pursuer,  and  that  Menzies  had  intimated  to  the  defenders 
that  he  intended  to  sue  them  for  payment  of  his  share  of  the  profits. 

No  proof  of  such  payment  to  Ker,  or  claim  by  Menzies,  as  was  alleged  by  the 
defenders,  was  however  produced. 
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• 
The  pursuer  pleader! — That  the  defenders  were  liable,  as  the  business  charged  for  in 
tlie  accounts  was  perfonned  on  the  employment  of  Ker,  who,  it  was  to  be  assumed,  was 
acting  for  the  defenders.  At  all  events,  the  defenders,  by  their  correspondence  directly 
with  the  pursuer,  homologated  Ker's  employment  of  the  pursuer;  and,  in  the  circumstances, 
it  was  not  relevant  in  defence  to  allege  any  pretended  right  or  claim  in  Ker  or  Menzies 
to  a  share  of  the  profits  in  said  accounts,  even  if  these  })arties  had  such  claim ;  and  that, 
even  if  such  allegations  were  relevant  or  true,  the  pursuer's  offer  of  caution  was  sufficient 
to  obviate  the  objection. 

The  defenders  pleaded — 1.  The  pursuer  was  not  entitled  to  insist  against  the 
defenders  for  payment  of  business  accoimts  incurred  by  third  parties,  and  not  on  the 
employment  or  even  in  reliance  upon  the  responsibility  of  the  defenders.  2.  The 
pursuer  having,  previous  to  the  institution  of  this  process,  intimated  that  Menzies  was 
entitled  to  claim  the  balance  of  the  account  sued  for,  was  not  in  a  position  to  insist  for 
payment  thereof,  especially  as  Menzies  had  made  his  claim  against  the  defenders,  and 
threatened  them  with  proceedings.  At  all  events,  there  was  pacium  tlliciiumj  in 
respect  of  the  agreement  to  give  Menzies  half  of  the  profits.  3.  The  balance  of  the 
account  having  been  paid  to  Ker,  who,  by  agreement  with  the  pursuer,  had  right  to 
receive  that  balance,  any  claim  by  the  pursuer  for  payment  thereof  was  extinguished. 
4.  The  pursuer  was  not  entitled  to  claim  payment  of  any  aUeged  balance  until  he 
produced  discharges  by  the  parties  who  had,  according  to  his  own  admission,  an  interest 
in  it,  and  who  had  intimated  their  claims  to  the  defenders. 
The  Lord  Ordinary  pronoimced  the  following  interlocutor : 

"  I8th  March  1845. — ^The  Lord  Ordinary  having  resumed  consideration  of  the  cause, 
and  again  heard  counsel,  and  considered  the  record,  correspondence  produced,  and  whole 
process,  Finds  that  the  defences  on  the  merits  urged  for  Messrs.  Roy,  Blunt,  Duncan,  and 
Johnston,  the  only  defenders  who  have  appeared,  are  irrelevant  in  law,  and  groundless  in 
point  of  fact :  Therefore,  repels  their  defences,  and  finds  them  liable  for  the  balance  of 
the  account  libelled  on,  as  the  same  may  be  taxed  by  the  auditor ;  and  before  farther 
answer,  remits  the  said  account  to  the  auditor  to  be  taxed ;  reserving  judgment  on  the 
expenses  of  this  process  till  the  proceedings  as  to  the  account  hbelled  on  are  concluded. 

"  Note. — It  is  attested  by  the  records  of  this  Court,  that  the  business  performed  by 
the  pursuer  for  the  defenders  was  accurately  and  efficiently  done,  and  in  every  respect 
answered  the  purposes  intended. — See  report  of  the  case,  to  which  the  account  libelled 
on  relates,  9th  March  1842 ;  4  N.  S.,  p.  924. 

"It  is  also  sufficiently  proved,  by  the  defenders'  letter  to  the  pursuer  of  14th  March 
1840,  that  they  were  ctb  initio^  the  real  employers  of  the  pursuer  in  the  law  agency  for 
which  the  account  pursued  for  was  incurred.  The  defenders  admit  that  they  sent  Ker 
to  Scotland  to  institute  the  proceedings,  and  it  does  not  appear  that  Ker  was  anything 
else  than  their  clerk  or  travelling  agent.  The  defenders  alone  were  the  constituted 
attomies  or  solicitors  of  the  principal  parties  in  the  suit. 

"Their  sole  plea,  then,  comes  to  this,  that  the  pursuer  admitted  in  a  letter  that  he 
had  agreed  to  give  one,  James  Menzies,  one-half  of  the  profits  ;  and  these  defenders  plead 
that  they  are  entitled  to  the  benefit  of  that  paction,  and  allege  that  they  have  paid  the 
account,  with  the  exception  of  Menzies's  half  of  the  profits,  which  they  insist  on  retaining. 
But,  l«f,  it  is  supposed  that  the  agreement  to  give  Menzies  the  half  of  the  profits  was  in 
its  face  pactum  illicitum^  which  a  Court  of  Justice  cannot  sanction :  See  the  cases  of 
Brashe,  Fac.  CoU.,  9th  March  1820.  Gilfillan,  12th  May  1832;  and  Henderson, 
20  December  1832  ;  and  2^,  even  if  the  agreement  had  not  been  objectionable  as  between 
the  pursuer  and  Menzies,  the  defenders  have  no  right  to  found  on  it.  The  stipulation 
was  personal  to  Menzies,  and  could  not  be  founded  on  by  the  defenders.  There  may  be 
considerations  in  any  question  between  the  pursuer  and  Menzies  [90]  which  would  prevent 
that  mdividual  from  claiming  the  benefit  of  it,  even  if  legal,  which  the  pursuer  is  not 
bound  to  discuss  with  the  defenders. 

"On  the  whole,  this  is  a  plea  which  the  defenders  are  not  entitled  to  avail  themselves 
of  unless  clearly  founded  on  law.  But  in  every  view,  it  is  thought  to  be  untenable,  and 
not  worthy  of  men  of  business,  moving,  it  is  supposed,  in  the  respectable  sphere  of  the 
defenders." 

The  defenders  reclaimed.     At  advising,  the  Court,  without  calling  on  the  pursuer's 
counsel  to  reply,  expressed  an  opinion  concurring  with  the  result  of  the  Lord  Ordinary's 
judgment;   but   their  Lordships,  considering  that  the  interlocutor  was  defective,   in 
$.R.R.  J«  o'x 
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consequence  of  Uie  omission  to  notice  the  obligation  undertaken  in  the  summons,  and 
repeated  in  tlie  record  by  the  pursuer,  to  give  sufficient  security  to  the  defenders  against 
any  claims  for  the  accounts  and  balance  in  question  at  the  instance  of  Ker  or  Menzies ; 
and  that  tliat  obligation  rendered  it  unnecessary  to  pronounce  any  decision  as  to  the 
legality  of  the  alleged  agreement  between  the  pursuer  and  Menzies,  they  thouglit  it 
advisable  so  far  to  vary  the  interlocutor. 

The  Court  accordingly  pronounced  the  following  interlocutor : 

"In  respect  that  the  pursuer  has  offered  in  the  summons  to  give  ample  and 
sufficient  security  to  the  defenders  against  any  claims  for  the  accounts  and  balance  in 
question  at  the  instance  of  Thomas  CoUingwood  Ker,  or  James  Menzies,  therein 
mentioned,  Refuse  the  prayer  of  the  reclaiming  note,  and  adhere  to  the  interlocutor  of 
the  Lord  Ordinary  reclaimed  against,  with  this  variation,  that  the  defences  are  hereby 
found  to  be  either  irrelevant  in  law  or  groundless  in  point  of  fact :  Fijid  the  defenders 
liable  to  the  pursuer  in  the  expenses  of  opposing  the  said  reclaiming  note ;  appoint  an 
account,"  &c. ;  "reserving  all  questions  of  expenses  quoad  ultra." 
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Magistratbs  of  Campbeltown,  Petitioners. — 0,  6,  Bell. 

D.  S.  Galbrbath,  Sespondent. — Macfarlane. 

Expenses — Appeal,  Execution  pending — Jury  Cause. — Where  a  party  appealed  against 
various  interlocutors  of  the  Court  of  Session,  but  did  not  appeal  against  one  disallow- 
ing a  bill  of  exceptions,  and  finding  him  liable  in  the  expenses  of  the  discussion — the 
Court,  on  a  petition  for  execution  pending  appeal,  while  they  allowed  interim 
execution,  and  interim  decree  for  other  expenses,  on  caution  being  found  to  repeat  in 
the  event  of  a  reversal,  allowed  decree  to  go  out  for  the  expenses  of  the  discussion  on 
the  bill  of  exceptions  without  caution. 

In  the  jury  trial  between  these  parties  the  jury  retiurned  a  verdict  finding  substan- 
tially for  the  petitioners. 

The  respondent  presented  a  bill  of  exceptions,  which,  on  14th  December  1844,  was 
disallowed.  The  Court  at  the  same  time  found  the  respondent  liable  in  the  expenses 
of  the  discussion,  appointed  an  account  to  be  lodged,  and  remitted  to  the  auditor  to  tax 
the  same  and  report. 

He  then  made  a  motion  for  a  new  trial,  which,  on  21st  December  1844,  was  refused. 

The  verdict  was  then  applied  on  25th  February  1845,  and  a  number  of  findings 
pronounced. 

The  petitioners'  account  of  expenses  having  been  lodged  and  audited,  decree  was 
pronounced  for  the  amount  thereof  on  5th  June  1845.  The  part  of  the  interlocutor  as 
to  the  expense  of  the  bill  of  exceptions  was  as  follows : 

"  And  having  advised  the  pursuers'  account  of  expenses  in  the  discussion  on  the  bill 
of  exceptions,  with  the  auditor's  report  thereon,  approve  thereof,  and  decern  against  the 
defender  in  payment  of  L.40,  Is.  Id.  of  expenses,  with  the  dues  of  extract." 

The  respondent  appealed  to  the  House  of  Lords  against  the  interlocutor  applying 
the  verdict,  and  against  the  decerniture  for  the  expenses  of  the  case  generally ;  but  he 
did  not  appeal  against  the  one  dated  14th  December  1844,  disallowing  the  bill  of 
exceptions,  and  finding  him  liable  in  the  expenses. 

The  petitioners  now  applied  for  execution  pending  appeal,  on  caution  to  repeat  in 
the  event  of  a  reversal ;  and  the  petition  farther  prayed, 

"  to  allow  the  decree,  dated  5th  June  1845,  for  the  expenses  of  the  discussion  on  the 
bill  of  exceptions,  amoimting  to  L.40,  Is.  Id.,  with  the  dues  of  extract,  to  go  out  and 
be  extracted  in  the  names  of  the  petitioners  against  the  said  defender,  without  caution." 
The  respondent  objected  to  decree  for  the  expenses  of  the  discussion  on  the  bill  of 
exceptions  going  out  without  caution.  He  contended,  that  it  was  not  interim  execution 
that  was  sought,  and  that,  in  the  event  [180]  of  a  reversal,  he  might  set  oif  these 
expenses  against  what  would  be  due  to  him. 
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At  advising, 

Lard  Justice-Clerk. — The  party  has  not  appealed  against  the  interlocutor  finding 
him  liable  in  expenses.  The  bill  of  exceptions  is  finally  disallowed.  How  then  can  he 
ask  lis  to  oblige  the  petitioners  to  find  caution  to  repay  what  they  never  can  be  bound 
to  repay. 

Ijord  Medwyn, — I  see  no  necessity  for  the  petitioners  finding  caution  as  to  these 
expenses. 

Lord  Monerieff, — Neither  do  I. 

Lord  CoeJcbum  concurred. 

The  interlocutor  as  to  these  expenses  was  as  follows : 

"Allow  the  decree  for  the  expenses  of  the  discussion  on  the  bill  of  exceptions, 
amounting  to  L.40,  Is.  Id.,  besides  the  dues  of  extract,  to  go  out  and  be  extracted  ad 
interim,  and  that  without  caution." 
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'    Joseph  Train  and  Others,  Suspenders. — 0,  0.  Bell,  Pattiscm. 

Thomas  Carlaw,  Bespondent. — Inglis,  Macfarlane. 

Agent  and  Client — Suspension. — ^A  bill  was  granted  in  payment  of  the  account  of  a  law- 
agent  by  the  representative  of  his  deceased  employer.  A  charge  on  the  bill  was 
brought  under  suspension,  on  the  ground  that  the  law-agent  had  been  guilty  of  gross 
negligence  and  want  of  professional  skill,  in  consequence  of  which  the  business,  on 
account  of  which  the  bill  had  been  granted  was  totally  useless.  Circumstances  in 
which  held,  that  the  law-agent  did  not  appear  to  have  been  guilty  of  either  gross 
negligence  or  want  of  professional  skill,  and  that  the  suspender  had  failed  to  instruct 
any  relevant  ground  of  suspension. 

The  late  James  Train,  wright,  New  Pentland,  employed  Mr.  John  Henderson, 
S.S.C,  to  conduct  certain  legal  proceedings  at  his  instance  against  parties  of  the  name 
of  Tweddale  (referred  to  below),  in  the  course  of  which  decrees  of  constitution,  and  of 
adjudication,  were  obtained  in  Ids  favour.  In  1843,  and  soon  after  these  proceedings 
had  been  brought  to  a  close,  James  Train  died.  The  suspender,  Joseph  Train,  his  only 
brother,  and  heir-at-law,  thereafter  applied  to  Mr.  Henderson  for  the  decree  of  adjudica- 
tion, and  grounds  and  warrants  in  his  hands.  Mr.  Henderson  declined  to  part  with 
these  until  he  received  payment  of  the  account  incurred  to  him,  which  amounted,  as 
taxed,  to  L.44,  IGs.  4d.  Joseph  Train,  and  his  friends,  the  three  other  suspenders, 
thereupon  joined  in  accepting  the  bill  charged  on,  which  was  dated  24th  April  1844, 
and  was  drawn  payable  four  months  after  date  upon  them  by  Mr.  Henderson,  for  L.46, 
58.  lid.,  being  the  amount  of  his  account  as  taxed,  with  interest  to  the  date  of  payment. 
Mr.  Henderson  granted  a  receipt  for  the  bill,  and  at  the  same  time  handed  over  the 
decree  of  adjudication,  with  its  grounds  and  warrants,  to  Mr.  Charles  R.  Sinclair,  Train's 
agent.  Before  the  bill  became  due,  Mr.  Sinclair  wrote  to  Mr.  Henderson,  intimating 
that  various  blunders  and  inaccuracies  had  been  discovered  in  the  adjudication  and 
relative  procedure;  that  the  suspenders  held'  him  liable  in  the  consequences,  and  in 
repetition  of  the  amount  of  his  account ;  and  called  on  him  to  return  the  bill  which 
they  had  granted.  The  bill  was  dishonoured  when  it  fell  due ;  but  it  was  taken  up  by 
Mr.  Henderson,  and  indorsed  by  him  to  the  respondent,  Mr.  Thomas  Carlaw.  A 
protest  was  subsequently  extended  in  name  of  Mr.  Carlaw,  against  the  suspenders,  upon 
which  the  present  charge  was  given.  A  suspension  of  this  charge  was  presented,  on 
the  ground  that  the  business  done  by  Henderson,  as  the  law-agent  of  the  deceased  James 
Train,  in  payment  of  which  the  bill  charged  on  was  granted,  had  been  so  unskilfully 
conducted  as  to  be  totally  useless  to  the  suspenders,  and  not  available  for  the  purposes 
which  it  was  intended  to  serve.  Answers  having  been  lodged  for  Mr.  Carlaw,  and  a 
record  made  up,  a  statement  to  the  following  efifect  was  given  by  the  respondent  as  to 
the  circumstances  under  which  Mr.  Henderson  was  employed  by  the  deceased  James 
Train  to  perform  the  business  in  payment  of  the  account  for  which  the  bill  charged  on 
had  been  granted. 
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The  deceased  Mrs.  Tweddale,  her  sons  John,  William,  and  Thomas  Tweddale,  and 
her  daughter  Lillias  Tweddale  or  Thomson,  wife  of  John  Thomson,  were  jointly  in- 
debted to  James  Train  in  a  sum  of  L.44,  12s.  2d.,  being  the  balance  of  an  account  for 
wright  work  executed  by  him  on  Mrs.  Tweddale's  house  at  Loanhead.  In  1839,  and 
soon  after  the  death  of  Mrs.  Tweddale,  and  of  her  eldest  son  John,  James  Train  waited 
on  Henderson,  and  after  having  infonned  him  that  the  deceased  Mrs.  Tweddale  had  exe- 
cuted a  deed  of  conveyance,  making  over  her  whole  property  and  eflects  in  favour  of  her 
daughter,  Mrs.  Lillias  Tweddale  or  Thomson,  and  that  John  Tweddale  had  left  a  family 
of  children,  who  were  residing  near  Edinburgh ;  that  Mrs.  Thomson,  with  consent  of 
her  husband,  had  borrowed  L.200  on  heritable  security  over  the  house  at  Loanhead; 
and  that  the  only  property  or  funds  which  the  late  Mrs.  Tweddale  had  left,  were  some 
articles  of  furniture,  and  the  reversion,  if  any,  of  her  heritable  property  at  Loanhead, 
he  instructed  Mr.  Henderson  to  raise  an  action  before  the  Sheriff-Court  of  Edinburgh, 
for  payment  of  the  above  sum  of  L.44,  128.  2d.  Mr.  Henderson  thereupon  employed 
Mr.  James  P.  Falkner,  solicitor-at-law,  to  raise  the  necessary  summons  of  constitution 
and  payment.  The  summons,  on  which  inhibition  was  used  by  Henderson  for  behoof 
of  Train,  was  accordingly  raised  against  William  Tweddale,  Lillias  Tweddale  or  Thom- 
son, and  husband,  and  also  against  William  Tweddale,  slater,  and  others,  the  children 
of  the  deceased  John  Tweddale,  and  their  tutors  and  curators,  on  the  ground  that  the 
latter  persons 

"  are  the  children  of  the  said  deceased  John  Tweddale,  and  represent  the  said  deceased 
John  Tweddale,  their  father,  and  the  said  deceased  Mrs.  Lillias  Blackie  or  Tweddale, 
their  grandmother,  respectively  as  successors  of  both  or  either  of  them,  Httdo  Iturativo 
pod  contractum  debitum,  on  one  or  other  of  the  passive  titles  known  in  law." 

Decree  in  absence  wsis  taken,  in  terms  of  the  summons,  on  27th  February  1839. 
It  was  admitted  that  the  action  of  constitution  had  not  been  preceded  by  any  charge, 
general  or  special,  to  any  of  the  defenders ;  and  that,  so  far  as  regarded  the  children 
of  John  Tweddale,  it  had  been  raised  within  the  annus  ddtberandi  ;  but  the  respondent 
stated,  that  it  was  unnecessary  to  wait  till  the  end  of  the  annus  deliberandi^  or  to  give 
any  charge  to  the  defenders,  because  they  did  in  fact  represent  the  deceased  Mrs. 
Tweddale  and  John  Tweddale,  and  that  Mrs.  Thomson  and  her  husband  drew  the  rents 
of  the  house  at  Loanhead ;  that,  accordingly,  none  of  the  defenders  in  that  action  had 
ever  objected  to  it  on  those  grounds ;  and  that  the  decree  pronounced  therein  remained 
imchallenged.  A  charge  of  payment  was  subsequently  given  to  all  the  debtors  in  the 
above  decree ;  after  the  expiry  of  which,  James  Train  directed  Henderson  to  execute  a 
poinding  of  their  effects.  A  poinding  was  immediately  executed,  but  as  the  subjects 
thereby  attached  proved  to  be  of  such  trifling  value  as  to  be  insufficient  to  cover  the 
expense  of  a  sale,  no  far-  [259]  -ther  proceedings  were  taken  under  it.  Thereafter,  the 
debtor  John  Thomson  was  incarcerated  on  ultimate  diligence  proceeding  upon  the  decree 
of  constitution.  Thomson  subsequently  pursued  and  obtained  the  benefit  of  a  process  of 
cessiOf  in  which  James  Train  was  called  and  recognised  as  a  creditor  to  the  full  extent  of 
the  sums  in  his  decree.  Nothing  was  recovered  by  James  Train,  however,  under  these 
proceedings.  Thereafter,  and  contrary  to  jjrevious  supposition,  it  appeared  to  James 
Train  that  there  might  be  a  reversion  of  the  property  at  Loanhead,  and  that,  by  the  use 
of  an  adjudication,  it  might  be  made  available  towards  payment  of  his  debt ;  and  he  also 
discovered  that  the  deceased  John  Tweddale  was,  at  the  time  of  his  death,  possessed  of 
a  right  to  a  small  heritable  property  near  Peebles.  James  Train,  with  a  view  to  leading 
an  adjudication  of  this  property,  went  to  Peebles  in  May  1840,  and  employed  Mr.  John 
Fotheringh£im,  writer  and  town-clerk  of  Peebles,  to  make  the  requisite  searches  in  the 
register  of  sasines  for  the  burgh,  and  also  in  the  register  of  deeds  for  the  county,  and 
in  order  to  ascertain  the  nature  of  the  title  held  by  the  deceased  John  Tweddale  to  the 
latter  property.  Mr.  Fotheringham  made  a  partial  search  of  the  Register  of  Sasines  at 
Peebles,  and  transmitted  his  certificate  of  search  to  James  Train,  enclosed  in  a  letter 
dated  6th  May  1840.  Train  sometime  afterwards  submitted  this  information  to  Mr. 
Henderson,  but  as  it  appeared  to  him  to  be  defective  and  unsatisfactory,  he,  on  10th 
July  1840,  wrote  Mr.  Fotheringham  as  follows : 

"  Dear  Sib, — Mr.  James  Train,  New  Pentland,  some  time  ago  applied  to  you  for 
information  as  to  whether  certain  subjects  in  the  neighbourhood  of  Peebles,  belonging  to 
the  widow  and  clildren  of  the  late  John  Tweddale,  holds  burgage  or  is  of  feu  holding. 
The  object  of  this  inquiry  was  to  enable  him  to  ascertain  the  precise  state  of  the  titles  of 
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that  property,  with  a  view  to  lead  an  adjudication ;  and  he  has  shown  me  your  letter  to 
him  of  the  6th  of  May  last,  communicating  the  result  of  a  partial  examination  into  the 
town  records. 

"  I  request  you  will  make  a  proper  search  to  ascertain  the  precise  state  of  the  title 
held  by  the  deceased  John  Tweddale,  and  that  now  completed  in  the  person  of  his  heir 
or  representatives,  and  at  same  time  send  me  a  copy  of  the  last  disposition  or  infeft- 
ment  you  find  on  record,  to  enable  me  to  lead  the  adjudication. 

"  You  are  aware  that  the  mode  of  proceeding  in  such  cases  depends  upon  the  precise 
state  of  the  title  in  the  person  of  the  heir  or  representative  of  the  deceased  debtor,  of 
which  the  agent  who  leads  must  be  accurately  informed."     I  am,  &c. 

Mr.  Fotheringham  thereupon  transmitted  to  Mr.  Henderson  a  certificate  of  a  farther 
search  made  by  him  in  the  Register  of  Sasines  and  Record  of  Deeds  at  Peebles,  each  for 
a  period  of  63  years,  and  also  a  copy  of  a  registered  disposition  and  assignation  by 
Thomas  Tweddale,  in  favour  of  John  and  Thomas  Tweddale,  his  nephews,  dated  19th 
February  1777.  By  this  disposition  there  was  disponed,  inter  cUia,  the  following 
properties : 

''  Item,  My  acre  of  land  lying  in  the  King's  Muir  of  Peebles,  at  Bellsdub,  as  possessed 
by  William  Melrose  in  Whitehaugh  Muir  :  And,  moreover,  those  my  three  roods  of  land 
in  the  Floors,  lying  on  the  North  side  of  the  way  that  leads  to  Soonhope  Burn,  as  some- 
time possessed  by  Stephen  Thomson  in  Peebles." 

There  was  at  the  same  time  put  into  Mr.  Henderson's  hands,  by  his  employer,  a 
letter  from  a  Mr.  Tumbull  to  Adam  Train  (James  Train's  brother),  dated  7th  September 
1839,  in  which  Turnbull  says,  inter  alia, 

"  I  received  yours  regarding  the  late  Mr.  John  Tweddale's  land.  It  adjoins  my  late 
father's  land  on  the  east,  and  Lord  Elibank's  on  the  west.     It  is  about  an  acre,"  &c. 

It  appeared  from  these  searches  and  documents  that  the  deceased  John  Tweddale 
had  never  been  infeft  in  the  subjects.  The  respondent,  however,  alleged  that  James 
Train  informed  Henderson  that  John  Tweddale  had  succeeded  to  the  property  as  heir 
to  William  Tweddale,  mason  in  Loanhead,  his  father,  and  that  Henderson  thereupon,  in 
James  Train's  presence,  examined  Fotheringham's  searches,  in  which  "  the  three  roods 
of  land  in  the  Floors "  were  not  noticed,  and  found  that  the  only  property  which  ap- 
peared to  stand  in  the  person  of  William  Tweddale,  (the  grandfather  of  the  debtor, 
William  Tweddale),  not  disponed  by  him  during  his  lifetime,  was  described  as  follows  : 

"  All  and  whole  that  acre  of  land  lying  in  the  King's  Muir  of  Peebles,  as  sometime 
possessed  by  William  Neilson  in  Whitehaugh  Muir,  now  by  tenant  therein ; 

tc^etber  with  the  teinds,  parsonage,  and  vicarage  thereof ; " 

and  that  Henderson  accordingly  concluded  that  that  was  the  property  to  be  adjudged, 
es|)ecially  as  it  answered  in  description  to  the  property  mentioned  in  Turnbull's  letter. 
In  this  state  of  matters,  the  respondent  alleged,  on  record,  that  Henderson  had  explained 

"  to  James  Train,  that  in  order  to  remove  all  room  for  doubt  as  to  the  form  and  steps  of 
procedure  necessary  to  attach  the  said  Peebles  property,  it  would  be  desirable  to  com- 
mence de  novo  by  charge,  action  of  constitution,  special  charge,  and  adjudication  against 
William  Tweddale,  the  debtor  ;  but  that  these  steps  of  procedure  would  give  rise  to  very 
considerable  trouble  and  expense.  To  such  expense  being  incurred  James  Train 
decidedly  objected.  Considering  that  James  Train  already  held  a  valid  decree  against 
the  said  William  Tweddale,  as  representing  his  deceased  father  tittdo  Ijicrativo  post  con- 
tractum  dehitum,  and  also  as  representing  him  on  the  passive  titles,  and  considering  also 
that  William  Tweddale  had  defa^to  incurred  a  passive  title  by  uplifting  the  rents  of  the 
property  in  question  falling  to  be  adjudged,  ever  since  the  death  of  his  father,  it  was 
deemed  the  most  expedient  course  in  the  circumstances,  at  once  to  lead  the  adjudication 
against  both  properties,  proceeding  on  the  decree  which  had  been  already  obtained — 
seeing  that  such  an  adjudication  would  be  at  least  unexcei)tionable  quoad  the  Loanhead 
property.     Mr.  Henderson  was  instructed  to  proceed  accordingly." 

Letters  of  special  charge  were  thereupon  i-aised  at  James  Train's  instance  against 
Williain  Tweddale  and  hi«  tutors  and  curators,  in  common  form,  charging  him  to  enter 
heir  to  his  grandfather,  the  deceased  William  Tweddale,  "  in  the  acre  of  land  lying  in 
the  King's  Muir  of  Peebles." 

Upon  the  lapse  of  this  charge,  Mr.  Hendei*son  raised  and  executed  a  summons  of 
adjudication  against  Mrs.  Thomson,  and  her  husband  for  his  interest,  in  regard  to  the 
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Loanhead  property,  and  against  William  Tweddale,  and  his  tutors  and  curators,  in  r^aid 
to  the  "  acre  of  land  lying  in  the  King's  Muir  of  Peebles." 

The  respondent  farther  stated,  that  he  did  not  know  whether  "  the  acre  of  land 
lying  in  the  King's  Muir  of  Peebles  "  had  ever  been  disponed  away  to  third  parties  by 
the  father  of  the  debtor,  John  Tweddale ;  that  it  did  not  appear  from  the  searches  that 
such  third  parties  had  ever  been  infeft ;  that  Mr.  Henderson  had  not  received  instruc- 
tions to  adjudge  the  three  roods  at  Floors ;  and  that,  as  he  had  no  local  knowledge  as  to 
any  of  the  subjects  in  question,  he  could  not  possibly  have  discovered,  from  the  directions 
and  information  he  received  from  Train,  that  these  three  roods  were  intended  to  be 
adjudged. 

[260]  In  the  procedure  above  narrated,  the  account  in  question  was  incurred  to  Mr. 
Henderson.  The  account,  however,  included  L.12,  being  the  amount  of  Mr.  Falkner's 
charges  for  obtaining  decree  of  constitution,  poinding,  &c.,  and  L.3,  16s.  as  Mr.  Fother- 
ingham's  charges  for  the  searches  at  Peebles. 

The  suspenders  objected,  in  substance  as  follows,  that  the  above  procedure,  in  pay- 
ment of  which  the  bill  charged  on  had  been  granted,  was  altogether  inept  and  useless. 
They  alleged  that,  when  Mr.  Henderson  was  employed,  he  suggested  to  James  Train, 
who,  of  course,  knew  nothing  of  the  necessary  forms,  the  propriety  of  adjudging  the  two 
properties  at  Loanh^^  and  Peebles ;  that  this  ought  to  have  been  done  by  charging 
William  Tweddale,  the  minor,  to  enter  heir  to  his  father  John  Tweddale,  in  order  to  fix 
the  representation  upon  him,  and  that  after  such  charge,  and  the  expiry  of  the  anmu 
deliberandi,  decree  of  constitution  ought  to  have  been  obtained,  and  followed  up  by  a 
special  charge  to  the  minor,  as  heir  of  William  Tweddale,  his  grandfather,  in  the  three 
roods  at  Floors,  upon  which  procedure  an  adjudication  thereof  might  have  been  led; 
that  instead  of  that  course  being  adopted,  decree  of  constitution  had  been  taken  within 
the  annus  ddiberandi,  and  without  any  charge  having  been  given  to  William  Tweddale 
to  enter  heir  to  his  father ;  that  the  decree  of  constitution  itself  did  not  imply  necessarily 
any  passive  representation,  as  by  gestio  pro  hcerede,  or  otherwise,  to  John  Tweddale,  the 
fa^er,  because  it  only  decerned  against  William  Tweddale,  and  his  brothers  and  sisters, 
as  successors  fittdo  lucrativo,  "  to  one  or  other  or  bothy**  of  John  Tweddale,  their  father, 
and  Mrs.  Tweddale,  their  grandmother ;  that  the  inhibition  executed  on  the  dependence 
of  the  action  of  constitution  was  also  useless,  because,  so  far  as  it  affected  William  and 
the  other  children  of  the  deceased  John  Tweddale,  it  was  only  directed  against  them 
"  as  representing  the  said  deceased  Mrs.  Lillias  Blackie  or  Tweddale,  their  grandmother ; " 
that  the  suspenders  understood  that  the  debtors  in  the  decree  of  constitution  had  it  now 
in  contemplation  to  bring  it  under  challenge;  that  Henderson  was  guilty  of  gross 
negligence  in  adjudging  the  acre  in  King's  Muir  of  Peebles  (which  had  been  conveyed 
away  to  third  parties  many  years  before  by  the  deceased  John  Tweddale*s  father), 
instead  of  the  three  roods  at  Floors,  which  was  Tweddale's  only  property  near  Peebles, 
and  was  also  contained  in  the  disposition  of  1777,  which  Henderson  had  in  his  hands  at 
the  time ;  that  the  adjudication,  so  far  as  it  affected  the  Loanhead  property,  was  also 
blundered,  the  property  being  erroneously  described  therein. 

It  ultimately  appeared  that  the  alleged  error  in  the  description  of  the  Loanhead 
property  did  not  occur  in  the  summons  or  decree  of  adjudication,  but  that  it  was  a  mere 
clerical  blunder  in  the  extract  of  the  decree. 

In  this  disputed  state  of  the  facts. 

The  suspenders  pleaded — In  the  circumstances  under  which  the  bill  charged  on  was 
indorsed,  the  charger  was  exposed  to  all  the  exceptions  pleadable  against  Mr.  Henderson ; 
and  as  he  was  liable  in  reparation  to  the  suspender,  Joseph  Train,  for  the  loss  and 
damages  occasioned  to  him  by  the  blunders  and  inaccuracies  in  the  decrees  and  other 
proceedings  above  mentioned,  arising  from  his  professional  negligence,  and  more  par- 
ticularly for  the  loss  of  the  debt  therein  contained,  that  claim  formed  a  good  ground  of 
compensation  against  payment  of  his  account :  Purve-s  v,  Landale,  10th  March  1845 ; 
mipra^  vol.  xvii.,  308  ;  and  4  BelFs  App.  Cases,  H.  of  L.  p.  46. 

The  resjiondents  pleo/ied — The  allegations  of  the  complainers  were  irrelevant,  and 
insufficient  to  support  a  suspension  of  a  charge  on  a  bill,  where  no  irregularity  was 
averred  either  against  the  bill  or  diligence.  The  proceedings  complained  of  were  con- 
formable to  the  instructions  of  the  party  for  whom  and  on  whose  employment  they  were 
carried  into  affect,  and  no  challenge  of  the  nature  of  that  now  attempted  was  competent. 
Besides,  there  was  no  good  foundation  for  the  alleged  claim  of  damage ;  in  respect,  1. 
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The  action  and  decree  of  constitution  and  payment,  with  the  letters  of  inhihition,  in 
reference  to  which  a  considerable  part  of  Mr.  Henderson's  account  was  incurred,  was 
unobjectionable  both  in  form  and  substance,  and  could  not  have  been  different,  having 
regard  to  the  circumstances  in,  and  the  object  for,  which  the  action  was  raised  and  the 
decree  and  inhibition  obtained.  2.  The  special  charge,  and  action,  and  decree  of  adjudi- 
cation, in  reference  to  which  another  portion  of  Mr.  Henderson's  acoount  was  incurred, 
having  been  necessary,  and  clearly  unobjectionable  quoad  the  Loanhead  property,  the 
grounds  of  suspension,  as  applicable  to  the  Peebles  property,  would  be  irrelevant,  even  if 
true,  which  they  were  not ;  and,  at  any  rate,  no  blame  whatever  was  in  the  circumstances 
imputable  to  Mr.  Henderson  for  adopting  the  course  followed.  Finally,  3.  As  it  was 
not  aUeged  that  Mr.  Henderson  was  answerable  for  the  solicitors  (Mr.  Falkner  and 
Mr.  Fothenngham),  whose  charges  compose  a  considerable  part  of  his  accoimt,  the 
grounds  of  suspension  to  that  extent  had  no  foundation  whatever. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"3<i  Jidy  1845. — The  Ijord  Ordinary  having  heard  counsel  in  this  process  of  suspen- 
sion, and  thereafter  considered  the  record,  writs  produced,  and  whole  process,  Repels  the 
reasons  of  suspension :  Finds  the  letters  orderly  proceeded,  and  decerns :  Finds  the 
charger  entitled  to  expenses,  as  the  same  may  be  taxed  by  the  auditor,  and  decerns. 

"  Nate, — ^The  principal  suspender  is  the  son  and  representative  of  James  Train,  a  client 
of  Mr.  Henderson,  S.S.C.,  who  indorsed  the  bill  founded  on  to  the  charger.  The  bill  is 
objected  to  on  the  ground  that  it  was  granted  for  a  professional  account,  as  to  which  it 
is  said  the  business  was  unskilfully  performed  by  Henderson,  and  totally  useless  to  the 
suspender's  predecessor  and  himself. 

"It  is  clearly  proved  that  the  bill  was  indorsed  to  the  charger  by  Mr.  Henderson 
after  it  uxu  due  ;  not  only  so,  but  after  his  charges  were  objected  to,  and  when  the  bill 
bore  on  its  face  the  marks  of  dishommr.  Agreeably,  therefore,  to  the  doctrine  of  Lonl 
Corehouse,  approved  of  by  the  Court  in  the^case  of  MacDonald,  December  1836  (15  Shaw 
303),  the  Lord  Ordinary  holds  that  the  indorsee  in  such  circumstances  is  liable  to  aU 
exceptions  pleadable  against  the  indorser.  But  admitting  this,  he  can  find  no  tangible 
ground  to  prevent  the  agent  or  his  assignee  from  demanding  payment  of  a  bill  con- 
fessedly granted  in  satisfaction  of  his  account.  The  suspender's  complaints  that  his 
business  was  misconducted  are  well  explained  in  the  answers  to  the  reasons  of  suspen- 
sion.    It  is  only  necessary  to  notice  the  three  following  objections : — 

*'  1.  It  is  said  that  Mr.  Henderson  raised,  or  rather  instructed  a  procurator  to  raise,  a 
process  of  constiiutum  before  the  Sheriff  against  the  representatives  of  John  Tweddale, 
the  common  debtor,  without  the  lusual  preparatory  step  of  a  general  charge.  The  answer 
is,  that  the  pursuer  averre<i  and  libelled  on  intromission  with  moveables,  which  was  not 
then  and  is  not  yet  de-  [261]  -nied  by  any  of  the  defenders.  Hence  there  was  no 
occasion  for  a  charge.     This  seems  a  sufficient  answer. 

"  2.  It  is  objected  that  the  defender  raised  a  constiitUion  against  the  heir,  a  minor, 
irtira  annum  deliberandi.  The  answer  is  satisfactory,  that  the  heir  was  cited  in  the 
constitution  as  a  successor  in  mobilibua,  and  he  has  never  objected  to  the  decree.  The 
heir  was  cited  as  one  of  the  personal  representatives  before  it  was  known  that  he  had 
any  heritage ;  and  the  writs  produced  shew  that  the  adjudication  was  not  raised  within 
the  annus  deliberandi,  nor  for  years  afterwards. 

"  3.  The  last  objection  is,  that  the  agent  directed  an  adjudication  against  a  wrong 
property  at  Peebles,  belonging  to  the  debtor's  heir,  and  omitted  the  property  in  that 
neighbourhood  belonging  to  the  deceased  common  debtor,  which  alone  could  have  been 
available  to  any  creditor.  This  is  a  matter  on  which  the  statements  and  pleas  of  both 
parties  are  fully  set  forth  on  record  (see  charger's  statement,  art.  17,  18,  19,  &c.,  and 
answers),  and  they  were  farther  illustrated  by  full  comments  from  the  bar,  which  will  no 
doubt  be  repeated.  It  is  sufficient  to  state  here  that  the  wrong  property  was  undoubtedly 
adjudged ;  but  the  Lord  Ortlinary's  impression,  on  examining  the  details  and  documents 
as  to  this  part  of  the  case,  is,  that  Mr.  Henderson  was  not  to  blame  for  that  error. 

"The  case  now  appears  to  stand  thus: — The  heritable  property  belonging  to  or 
claimable  by  the  original  debtor's  beirs  at  I'eebles,  was  not  at  first  known  either  to  Mr. 
Henderson  or  his  client.  WTien  it  was  discovered  that  there  was  pn>perty  attachable 
there,  IVIr.  Train  went  himself  to  Peebles,  and  employed  Mr.  Fotheringham,  a  respectable 
writer  there,  to  make  the  investigations.  Mr.  Fotheringham  made  at  first  searches 
which  were  insufficient.     Mr.  Henderson  pointed  this  out  in  a  very  distinct  letter,  dated 
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10th  July  1840,  quoted  in  art.  18  of  the  charger's  statement.  There  was  a  second 
communication  from  Mr.  Fotheringham,  through  Train  himself,  which  was  not  sufficient 
to  put  Henderson  on  his  guard  that  the  deb  tot's  heir  held  two  properties  at  Peebles ;  and 
so  this  poor  man's  interest  is  lost  from  his  being  his  own  message-bearer  between  his 
Peebles  agent  and  his  Edinburgh  agent.  But  the  latter  could  not  go  to  Peebles  at  an 
expense  of  L.4  or  L.5  in  this  small  affair,  when  there  was  already  an  agent  employed  an 
the  spotj  acquainted  with  all  the  neighbourhood. 

"  The  suspenders  referred  at  the  bar  to  an  ancient  disposition  said  to  have  been  sent 
by  Mr.  Fotheringham  to  Mr.  Henderson,  which  shewed  that  Thomas  Tweddale,  an 
ancestor  of  the  heir,  had  ttoo  properties  near  Peebles,  one  of  which  Henderson  omitted  to 
adjudge.  But  as  to  the  latter,  it  does  not  appear  that  any  distinct  information  was  sent 
to  Henderson  to  shew  that  it  had  ever  descended  to  the  original  debtor ;  and  thus  it  was 
not  adjudged.  But  the  Lord  Ordinary  is  not  satisfied  that  Mr.  Henderson  was  guilty  of 
any  professional  error  in  omitting  it.  He  has  examined  in  detail  the  information  trans- 
mitted by  Mr.  Fotheringham,  and  the  old  titles  referred  to  by  the  suspenders  ;  and  he  is 
unable  to  perceive  from  these  that  either  Mr.  Henderson,  or  any  other  agent  ignorant  of 
the  localities  at  Peebles,  could  have  readily  discovered  that  any  other  property  at  Peebles 
should  have  been  adjudged  than  that  contained  in  the  summons  of  adjudication  as 
framed.  This,  however,  is  a  matter  which  will  probably  be  better  understood  when  the 
documents  are  exhibited  to  the  Court,  with  such  oral  explanation  as  may  be  given  from 
the  bar,  than  by  any  further  explanation  here." 

The  suspenders  reclaimed.     At  advising, 

Lord  Jtutiee-Oeneral. — I  have  formed  a  clear  opinion  on  both  objections  stated  to 
the  validity  of  the  claim  on  this  bill,  in  the  result  of  which  it  is  not  disputed  that  Mr. 
Henderson  is  the  party  really  interested.     I  think  that,  to  the  positive  and  distinct 
statements  made  by  Mr.  Henderson  as  ^to  the  history  of  those  proceedings  under  which 
Mr.  Henderson  acquired  his  claim  for  the  accounts  settled  for  by  this  bill,  there  has  been 
no  fair  answer ;  that  those  statements  have  not  been  properly  met.     And  I  think  that 
Mr.  Henderson  is  fully  justified  in  regard  to  all  the  allegations  made  against  him.     With 
regard  to  the  decree  of  constitution,  I  think  it  sufficient  to  observe,  that  it  has  not  been 
oliallenged.    That  decree  was  taken  in  absence,  and  after  it  had  been  got,  it  was  followed 
up  by  poinding.     No  challenge  of  its  validity,  however,  was  institute* I  by  the  debtor.    I 
think,  therefore,  that  nothing  founded  on  it  forms  a  sufficient  objection  to  support  the 
allegation  which  has  been  made,  that  it  shewed  want  of  professional  skill,  or  gross  mis- 
management, on  the  part  of  Mr.  Henderson.     Then,  as  to  the  second  objection,  when 
we  keep  in  view  the  small  value  of  the  subjects  proposed  to  be  attached  by  the  adjudica- 
tion, I  think  it  clearly  appears  that  Mr.  Henderson  did  what,  in  the  circumstances,  he 
might  properly  be  expected  to  have  done.     It  is  unnecessary  to  go  through  the  facts  in 
detail.     It  appears,  however,  to  be  beyond  the  possibility  of  doubt,  that  Mr.  HendersoQ 
proceeded  to  take  the  steps  towards  adjudging  that  property  upon  the  instructions  given 
in  the  course  of  communings  between  him  and  his  client  Train.     It  appears  that  Train 
went  out  to  Peebles  and  employed  Mr.  Fotheringham,  the  town-clerk  of  Peebles,  and 
a  writer  in  that  town,  to  furnish  information  as  to  the  property  to  be  adjudged.     In 
spite,  however,  of  the  information  contained  in  Fotheringham's  letter  to  Train,  dated 
6th  May  1840,  Henderson  himself  wrote  to  that  person  the  letter  of  10th  July  1840 — 
(reads).    His  letter  is  a  most  proper  one,  in  which,  with  great  discretion,  he  recommends 
a  farther  search.     Fotheringham,  a  professional  man  himself,  might,  on  those  instruc- 
tions, have  searched  not  only  the  burgh  but  the  county  records,  but  he  did  not  do  so. 
He  searched  the  burgh  records,  and  states,  that  the  last  sasine  standing  on  the  record 
was  a  sasine  in  1792  in  favour  of  a  person  of  the  name  of  William  Tweddale.    Henderson 
then  took  the  most  proper  steps  for  fulfilling  his  client's  instructions,  and  certainly  was 
not  guilty  of  any  gross  negligence  whatever.     Whether  it  eventually  turn  out,  therefore, 
that  the  adjudication  is  good  or  bad,  stiU,  to  use  the  words  of  the  highest  authority  on 
the  subject,  in  the  case  of  Purves  v.  Landale,  the  agent  is  "  liable  only  in  cases  where  he 
has  shewn  a  want  of  reasonable  skill,  or  has  been  guilty  of  gross  negligence."     As  I  do 
not  tliiuk  Mr.  Henderson  has  been  shewn  to  be  guilty  of  either  the  one  or  the  other,  I 
tliink  we  cannot  find  him  liable  in  this  action. 

Loj'd  Mackefvzie. — 1  am  of  the  same  opinion.  This  is  hot  an  action  of  damages 
indeed,  but  it  is  half  way  to  one.  It  is  for  repetition  of  payment  of  an  account,  or  what 
is  ex|^ual  to  that,  viz.,  refusal  to  pay  a  bill  granted  in  j)ayment  of  a  taxed  account.     The 
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case  is  not  so  strong  as  if  it  had  been  an  action  of  damages,  and  there  may  be  some 
difiference  of  principle  between  it  and  such  an  action,  but  still  the  consideration  I  have 
mentioned  is,  I  think,  important.  There  must  be  serious  blame  on  the  agent's  part 
established  here  j  something,  I  should  think,  about  half  way  between  no  blame  and  such 
extreme  blame  as  would  be  the  ground  of  an  action  of  damages.  But^  in  this  case,  I 
can  find  neither  one  kind  of  blame  or  another.  No  blame  whatever  seems  imputable  to 
Mr.  Henderson.  As  this  has  been  shewn  by  your  Lordship,  I  need  only  add,  that  I 
concur  in  the  opinion  which  your  Lordship  has  just  expressed. 

Lfyrd  FuUerton, — I  am  of  the  same  opinion.  I  never  saw  or  heard  of  so  special  or 
hard  a  case  as  that  here  attempted  to  be  made  out  against  the  agent.  Li  general,  when 
a  blunder  is  made  by  an  agent,  the  client's  claim  is  made  after  the  thing  done  by  the 
agent  has  been  found  ineffectual  for  its  purpose.  Here  the  party  gets  the  decree  of 
constitution,  and  a  relative  decree  of  adjudication,  &c.,  and  the  agent's  taxed  account  for 
getting  these  decrees  is  settled  for  by  the  bill  cliarged  on.  The  client,  then,  without 
the  decrees  being  challenged  by  any  party,  raises  the  present  question  with  his  agent 
Mr.  Henderson,  on  the  ground  that  the  whole  procedure  is  ineffectual.  The  client  thus 
takes  it  upon  himself  to  shew  the  error,  and  thereby  stands  in  the  false  position  of  being 
pursuer  (substantially),  with  the  burden  of  proof  lying  on  him,  instead  of  defender 
refusing  payment.  In  this  case  there  was  evidently  no  monstrous  or  glaring  blunder 
committed.  But  the  party  himself  makes  objections  to  the  decrees,  which  he  ought  to 
make  the  most  of.  It  is  said  that  the  defenders  in  these  proceedings,  or  some  of  them, 
are  about  to  challenge  the  decree  of  constitution  taken  by  Henderson,  and  the  procedure 
following  thereon  however  \  and  there  would  be  wonder  if  these  parties  did  challenge 
the  decree  and  relative  procedure,  considering  the  course  which  the  suspenders  have 
themselves  adopted  in  the  present  case.  In  the  circumstances  I  have  noticed,  the 
suspenders  must  have  made  a  strong  case  to  us.  They  have  failed  to  do  so,  however,  on 
both  points;  1.  The  constitution,  I  think,  may  be  perfectly  good.  2.  There  is  no 
satisfactory  evidence  that  the  acre  at  Peebles  has  l)een  disponed  away  to  any  one,  or 
that  it  has  not  been  attached  by  the  adjudication.  We  don't  know  that.  The  objection, 
that  Joseph  Train  had  not  got  the  property  which  his  author  ordered  to  be  adjudged,  I 
might  have  been  disposed  to  entertain ;  but  then  it  is  not  shewn  that  James  Train 
actually  gave  any  instructions  to  Henderson  to  adjudge  "  the  three  roods  in  the  Floors." 
It  is  obvious,  therefore,  that  there  can  be  no  [262]  case  against  Henderson  on  that 
ground.  I,  therefore,  quite  agree  with  your  Lordships  that  the  Lord  Ordinary's  inter- 
im )cu  tor  ought  to  be  adhered  to. 

Lord  Jeffrey. — I  entirely  concur  with  your  Lordships.  The  whole  of  the  suspender's 
ca.se  must  be  held  to  rest  on  the  fact,  that  Mr.  Henderson  had  notice  that  the  Tweddale's 
property,  mentioned  in  TurnbuU's  letter,  had  been  erroneously  described  by  him  to  be  an 
acre,  and  that  it  was  in  reality  only  three  roods.  The  suspender,  Train,  has  got  the 
whole  acre  in  Peebles,  however, — at  least  so  it  would  appear  from  the  searches  in  the 
burgh  Register  of  Sasines  at  Peebles.  To  the  objections  to  the  constitution  Henderson 
seems  to  have  given  a  good  answer ;  and  we  must  suppose  every  thing  done  to  have 
been  well  done,  till  the  contrary  be  shewn,  which  it  has  not  been. 

The  Court  accordingly  adhered  to  the  Lord  Ordinary's  interlocutor,  with  additional 
expenses. 

No.  86.         XVIII.  Jurist  273.     26  Feb.  1846.     Lst  Div.— Lord  Robertson. 

Pkter  Lees,  Suspender. — Neaves,   W.  Thomson, 

The  Grangemouth  Coal  Company,  Respondents. — Solicitor-Generai 

(Anderson),  Pattan, 

Proceits — Grounds  and  Warrants — Sununary  WarrafU — Master  and  Servant. — A  party 
was  engaged  as  a  collier  on  a  verbal  contract,  the  implied  understanding  of  parties,  in 
conformity  to  the  custom  of  the  trade,  being,  that  he  should  not  leave  his  work 
without  giving  14  days'  previous  notice.  The  party  left  his  service  on  16th  June 
1845,  without  giving  such  notice.  On  25th  June  the  Sheriff,  on  the  petition  of  his 
employers,  granted  warrant  to  apprehend  the  collier,  and  to  bring  him  up  for 
examination.     The  collier  was  not  apprehended  till  Octoljer  1845.     The  Sheriff,  on 
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the  collier  admitting  the  truth  of  the  facts  stated  in  the  petition,  granted  warrant  for 
committing  him  to  jail,  "therein  to  be  detained  aye  and  until  he  find  sufficient 
caution  "  to  return  to  and  remain  in  his  employers*  service,  "  and  that  under  a  penalty 
of  ten  pounds."  In  a  suspension  and  liberation  at  his  instance — circumstances  in 
which  there  arose  the  questions,  1.  Whether  the  procedure  before  the  Sheriff,  and 
the  terms  of  the  warrant  of  imprisonment  granted  by  him,  were  not  irregular  and 
invalid;  2.  Whether,  as  more  than  14  days  had  elapsed  before  the  warrant  was 
served  on  the  collier,  the  obligation  on  him  to  fulfil  his  term  of  service  had  not 
become  imprestable,  and  did  not  resolve  into  a  claim  of  damages,  which  could  not 
legally  be  enforced  by  a  summary  warrant  of  imprisonment ;  and,  3.  Whether  a 
summary  warrant  of  imprisonment  to  enforce  an  obligation  of  service  is  competent 
and  legal. 

Peter  Lees,  the  suspender,  was  engaged  as  a  collier  under  a  verbal  contract  by  the 
respondents,  the  Grangemouth  Coal  Company,  and  he  continued  in  their  service  till  16th 
June  1845.  On  that  day  he  left  the  respondents'  service  without  obtaining  their  leave, 
or  giving  them  any  previous  notice  of  his  intention. 

On  20th  June  1845,  the  respondents  presented  to  the  Sheriff  of  Stirlingshire  and 
his  Substitutes  the  following  petition : 

"  That  your  petitioners  possess,  as  tenants,  a  coal-work  situated  near  Grangemouth : 
That  in  the  working  of  the  coal  therein  they  em})loy  a  considerable  number  of  colliers : 
That  amongst  others  the  petitioners  engaged  Peter  Lees,  colUer,  Skinflats,  who  has 
deserted  his  employment  under  the  petitioners,  prior  to  the  termination  of  his  eng^- 
ment : — May  it  therefore  please  your  Lordship  to  grant  warrant  to  officers  of  court  and 
their  assistants,  to  apprehend  the  person  of  the  said  Peter  Lees,  and  bring  him  before 
your  Lordship  for  examination;  and  upon  his  admitting  what  is  before  stated  and 
contained  in  the  petitioner's  statement  of  facts,  grant  warrant  to  commit  the  j^erson  of 
the  said  Peter  Lees  to  Stirling  jail,  therein  to  remain  aye  and  until  he  find  good  and 
sufficient  caution,  acted  in  your  Lordship's  court-books,  that  he  shall  return  to  the 
petitioner's  service,  and  complete  the  period  of  his  engagement  under  the  petitioners : 
reserving  to  the  petitioners  all  action  competent  to  them  against  the  said  Peter  Lee«  for 
his  illegally  leaving  the  petitioners'  service  as  aforesaid,  and  to  him  his  defences  there- 
against  as  accords." 

To  this  petition  was  appended  a  statement  of  facts,  setting  forth  (in  addition  to 
what  is  above  mentioned)  that,  in  conformity  with  the  express  custom  and  rule  of  trade, 
"  the  implied  understanding  and  express  agreement  with  every  collier  the  petitioners 
engage  are,  that  on  entering  to  their  service  he  shoidd  not  be  entitled  to  leave  the  same 
without  giving  the  petitioners  fourteen  days'  previous  notice  of  his  intention  to  leave 
their  service ; "  and  that  "  the  petitioners  should  not  be  entitled  to  dismiss  him  there- 
from, without  in  like  manner  giving  him  fourteen  days'  previous  notice  of  their  intention 
to  dismiss  him." 

The  Sheriff-substitute,  upon  this  petition,  pronounced  the  following  interlocutor : 

^^  Falkirk,  25th  June  1845. — Having  considered  this  petition,  grants  warrant  to 
officers  of  court  to  apprehend  Peter  Lees,  complained  upon,  and  to  bring  him  for 
examination."  (Signed)  "J.  W.  Dickson." 

The  suspender,  who  had  gone  into  Lanarkshire,  was  not  discovered  for  some  time. 
On  2d  October  1845,  however,  the  Sheriff  of  Lanarkshire  granted  his  concurrence  to 
the  above  warrant,  and,  on  the  8th  of  that  month,  the  suspender  was  apprehended  and 
examined  before  the  Sheriff-substitute  of  Stirlingshire,  at  Falkirk,  when  he  admitted 
the  truth  of  the  statements  in  the  petition.  The  Sheriff-substitute  thereupon  granted 
the  following  warrant : 

"  FcUkirky  Stk  October  1845. — Having  resumed  consideration  of  the  petition,  with 
the  declaration  of  the  defender,  grants  warrant  for  committing  the  said  Peter  Lees  to 
the  Tolbooth  of  Stirling,  therein  to  be  detained  aye  and  until  he  find  sufficient  caution, 
acted  in  the  books  of  court,  that  he  will  return  to  and  remain  in  the  petitioners'  service 
during  the  period  specified  in  said  petition,  and  that  under  the  penalty  of  ten  pounds 
sterling."  (Signed)  "J.  W.  Dickson." 

On  14th  November  1845,  the  present  note  of  suspension  and  liberation  at  Lees' 
instance,  and  on  a  mandate  [274]  from  him,  was  presented.  The  suspension  was 
intimated  to  the  respondents  on  the  18th  November  1845.  It  appeared,  however,  that, 
on  the  day  on  which  the  suspension  was  presented.  Lees  had  written  to  the^^lanager  of 
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the  Grangemouth  Coal  Company,  applying  for  liberation,  and  that  he  was  liberated 
on  20th  November  1845,  on  granting  a  letter  to  the  respondents  in  the  following 
terms: 

"  GsNTLBinsN, — On  being  liberated  from  jail,  I  hereby  agree  to  return  to  your  work, 
and  then  to  work  in  your  employment,  imtil  the  sum  I  am  owing  you  is  repaid ;  also 
the  whole  expenses  incurred  by  you  in  confining  me  and  keeping  me  here,  or  whatever 
may  be  chargeable  by  you  against  me.  I  also  beg  to  state  that  the  action  raised  against 
you  in  my  name  was  done  without  my  consent  or  concurrence." 

Lees,  however,  executed  a  subsequent  mandate,  dated  8th  December  1845,  autho- 
rizing the  suspension  to  be  insisted  in,  and  setting  forth  that  he  was  only  induced  to 
grant  the  letter  of  the  20th  November  to  the  respondents  in  consequence  of  his  anxiety 
to  be  liberated. 

The  respondents  having  lodged  answers  to  the  note  of  suspension,  the  Lord  Ordinary 
ordered  minutes  of  debate.  Thereafter  his  Lordship  pronounced  the  following  inter- 
locutors, the  note  accompanying  the  latter  of  which  contains  a  complete  statement  of 
the  argument  for  both  parties : 

"  19/^  January  1846. — ^The  Lord  Ordinary  appoints  this  note  and  answers,  together 
with  the  revised  minutes  of  debate,  and  proceedings  before  the  Sheriff,  and  letters 
founded  on,  to  be  printed,  with  a  view  of  being  reported  to  the  Court." 

''*  29^^  January  1846. — The  Lord  Ordinary  having  issued  a  note,  grants  warrant  to 
enrol  the  case  in  the  rolls  of  the  First  Division  of  the  Court." 

^^  Note, — ^The  Lord  Ordinary  takes  this  case  to  report  as  being  one  regarding  the 
legality  of  imprisonment,  which  may  conveniently  be  determined  in  the  Bill-Chamber, 
and  as  to  which  it  is  of  the  utmost  importance  that  the  law  should  be  clearly  settled. 
The  suspender  was  engaged  as  a  collier  under  a  verbal  contract,  and  had  actually  entered 
upon  his  service  at  the  works  of  the  chargers,  where  it  was  the  express  custom  and  rule 
of  the  trade  that  the  colliers  should  not  leave  the  works  without  giving  fourteen  days 
previous  notice.  The  suspender  left  the  service  without  having  given  such  notice,  and 
therefore  there  can  be  no  doubt  that  he  was  liable  to  the  penalties  of  the  Act  4th  Geo. 
iv.  c.  34,  sect.  3,  and  might  have  been  imprisoned  for  the  offence  for  a  period  not 
exceeding  three  months. 

"  The  respondents,  however,  in  place  of  instituting  any  proceeding  under  the  statute, 
presented  an  application  to  the  Sheriff  of  Stirlingshire,  at  common  law,  to  have  the 
suspender  brought  up  for  examination ;  *  and  upon  his  admitting  what  is  before  stated 
'  and  contained  in  the  petitioners'  statement  of  facts,  grant  warrant  to  commit  the 
'  person  of  the  said  Peter  Lees  to  Stirling  jail,  therein  to  remain  aye  and  until  he  find 
'  good  and  sufficient  caution,  acted  in  your  I/)rdship*8  court-books,  that  he  shall  return 
'  to  the  petitioners'  service,  and  complete  the  period  of  his  engagement  under  the 
'  petitioners ;  reserving  to  the  petitioners  all  action  competent  to  them  against  the  said 
'  Peter  Lees  for  his  illegally  leaving  the  petitioners*  service  as  aforesaid,  and  to  him  his 
'  defences  thereagainst  as  accords.*  The  suspender  having  been  apprehended  on  the 
8th  of  October,  was  examined,  when  he  admitted  the  truth  of  the  statements  contained 
in  the  petition,  and  the  Sheriff-substitute  granted  the  following  warrant : — *  Falkirky 

*  Sth  October  1845. — Having  resumed  consideration  of  the  petition,  with  the  declaration 

*  of  the  defender,  grants  warrant  for  committing^the  said  Peter  Lees  to  the  Tolbooth  of 

*  Stirling,  therein  to  be  detained  aye  and  imtil  he  find  sufficient  caution,  acted  in  the 
'  books  of  court,  that  he  will  return  to  and  remain  in  the  petitioners*  service  during  the 

*  period  specified  in  said  petition,  and  that  under  the  penalty  of  ten  pounds  sterling.* 
He  was  accordingly  committed  to  jail. 

"  On  the  14th  of  November,  after  a  period  of  about  six  weeks*  imprisonment,  he 
presented  this  note  of  suspension  and  liberation.  It  appears,  by  a  mandate  of  that  date, 
that  the  presenting  of  the  suspension  was  authorized,  and  it  was  intimated  upon  the 
18th.  On  the  same  day  the  suspender,  distressed  with  his  incarceration,  appears  to 
have  made  an  application  to  the  manager  of  the  Coal  Company  for  liberation,  and  on 
the  20th  he  was  liberated,  having  agreed  to  return  to  his  work,  where  he  was  to  remain 

*  until  the  sum  I  am  owing  you  is  repaid ;  also  the  whole  expenses  incurred  by  you  in 

*  confining  me  and  keeping  ine  here,  or  whatever  may  be  chargeable  by  you  against 

*  me.*  He  is  also  made,  while  in  jail,  to  disclaim  the  action ;  but,  by  a  subsequent 
mandate,  he  authorised  the  present  proceedings  to  be  insisted  in,  and  stated,  that  it  was 
only 'from  the  delay  and  the  anxiety  to  be  liberated,  that  he  was  induced,  on  the  20th, 
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being  six  days  after  the  suspension  was  presented,  and  two  after  it  was  intimated,  to 
grant  the  letter  promising  to  return. 

''The  respondents  contend  that,  under  these  circumstances,  this  proceeding  cannot 
be  insisted  in,  and  that  it  is  incompetent  to  inquire  whether  the  imprisonment  was  legal 
or  illegal.  The  Lord  Ordinary  cannot  take  this  view  of  the  matter.  Assuming,  as  must 
be  done  in  the  question  of  competency,  that  the  imprisonment  was  illegal,  as  the  sus- 
pender was  actually  in  jaU  when  the  note  of  suspension  and  liberation  was  presented, 
it  was  then  competent,  and  he  was  entitled  to  be  liberated,  and  to  have  the  proceedings 
suspended.  Any  subsequent  arrangement  in  jail  may  or  may  not  affect  a  claim  of 
damages,  should  such  ever  be  insisted  in.  But  the  Lord  Ordinary  sees  nothing  which 
has  rendered  the  suspension  incompetent,  or  debarred  the  suspender,  whatever  letter  he 
may  have  written  under  the  pressure  of  the  confinement  (here  assumed  to  be  illegal) 
from  insisting  in  his  suspension. 

"  The  question  on  the  merits  is  one  of  very  general  importance.  There  can  be  no 
doubt  that  the  agreement  with  a  collier  for  service  is  now  regarded  as  a  mere  civil 
contract,  and  summary  imprisonment  for  the  enforcement  of  civil  contracts  is  inconsistent 
with  the  genius  of  our  law.  In  the  case  of  Murray  v,  Bisset,  15th  May  1810,  it  was 
settled  that  such  imprisonment  was  incompetent,  to  enforce  a  decree  ad  /actum 
jn'ceetandum.  The  legislature  have,  no  doubt,  by  various  statutes,  thought  proper  to 
enact  penalties  against  servants  in  collieries,  manufactories,  and  otherways,  deserting 
their  service ;  and  where  such  statutory  applications  are  regularly  made,  they  are  of 
course  supported  by  the  Court.  But  it  is  said  that  an  application  of  this  kind  at 
common  law  having  been  matter  of  inveterate  practice  and  proper  police,  was  finally 
held  in  the  case  of  Baeburn  v,  Reid,  3  Shaw,  104,  4th  June  1824,  to  be  legal,  and  that 
this  case  has  been  subsequently  confirmed,  and  been  held  as  good  law  for  upwards  of 
twenty  years. 

"  Before  noticing  the  case  of  Beid,  it  will  be  proper  to  advert  to  the,  prior  decisions 
founded  on  by  the  respondents,  some  of  which  are  no  doubt  of  considerable  weight. 
The  case  of  Dinwoody  (22d  November  1748,  Morrison,  7636)  merely  decided  that  one 
justice  of  peace  had  not  jurisdiction  to  commit  a  party  to  prison  for  breach  of  a  contract 
of  service.  It  is  certainly  assumed  in  the  deliberations  of  the  Court,  that  in  such  a  cdse 
two  justices  might  do  so.  But  it  may  be  doubted  whether  such  a  doctrine,  applicable 
to  the  case  here  stated,  would  be  supported  in  these  days ;  and  it  is  remarkable,  although 
the  Court  held  that  the  party  was  not  lawfully  imprisoned,  they  remitted  to  set  him  at 
liljerty  only  on  condition  of  his  finding  bail  not  imder  the  sum  of  L.IO,  for  the  fulfil- 
ment of  his  contract ;  *  or  upon  his  deponing  that  he  is  unable  to  fiwl  such  caution^  to  set 
'  him  at  liberty  upon  his  enactment  to  perform  the  same  under  the  penalty  of  L.100.' 
There  is  no  such  condition  attached  in  the  sentence  in  this  case,  which  is  absolute  as  to 
the  finding  of  caution.  In  the  case  of  the  Edinburgh  Glasshouse  Company  v,  Shaw, 
22d  December  1789,  Mor.  597,  the  question  raised  was,  whether  an  apprentice  was 
bound  to  implement  his  indenture  where  there  was  a  change  in  the  constitution  of  the 
company  with  whom  he  contracted.  But  it  is  no  doubt  true  that  the  judge  ordinary 
had  granted  warrant  '  for  his  imprisonment  until  he  should  find  caution  to  return  to 

*  the  work  that  he  had  deserted.'  The  precise  terms  of  the  warrant  are  not  stated,  but 
the  case  undoubtedly  proceeds  on  the  assumption  that  a  warrant  of  this  description  was 
in  itself  a  lawful  and  usual  remedy.  The  same  conclusion  is  to  be  derived  from  the 
cases  of  Turnbull  v.  Home,  26th  June  1793 ;  Mor.  599,  and  Cunningham  and  Simpson 
V,  Home,  19th  January  1796 ;  Mor.  600,  which  regarded  the  legality  of  the  impressment 
of  apprentices.  In  the  subsequent  case  of  Clark  v.  Murchison,  19th  January  1799, 
Mor.  9186,  it  was  held  that  a  master  could  not  be  deprived  of  the  service  of  a  collier  by 
enlistment,  and  it  was  observed  on  the  bench,  that  *  after  the  servant  has  entered  into 
'  his  employment,  the  master  can  enforce  the  completion  of  his  engagement  remediif 

*  prcetoriis.*  It  [276]  is  proper  to  observe,  however,  that  the  sentence  wliich  the  Court 
refused  to  suspend  was  not  one  for  direct  imprisonment  until  caution  should  be  found, 
but  merely  ordained  the  colliers  *  immediately  to  return  to  the  petitioner's  work,  and  to 

*  serve  him  faithfully  thereat  till  the  expiry  of  their  engagements  j  and  failing  of  their 
'  doing  so,  ordained  them  to  be  imprisoned  in  the  Tolbooth  of  Edinburgh  until  they  find 

*  caution  to  tliat  effect.' 

"  The  case  of  Eaeburn  is  undoubtedly  a  strong  authority  in  favour  of  the  resix)ndent8. 
It  is  most  material  to  observe,  however,  that  the  petition  to  the  Sheriff  did  not  pray  for 
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an  immediate  warrant  to  apprehend  the  person  complained  of,  but  stated  that  he  was 
bound  to  return  and  continue  at  his  service,  to  appoint  him  to  find  caution  to  return, 
and  failing  thereof,  to  grant  warrant  of  imprisonment;  and  the  Sheriff  having  found 
that  the  collier  was  not  entitled  to  leave  his  service,  '  that,  therefore,  the  respondent  is 

*  bound  to  return  to  the  petitioner's  service,  and  to  continue  therein  for  at  least  foitr 

*  weeks ;  and  ordains  him  to  do  so  immediately  upon  intimation  of  this  interlocutor  to 
'  him,  with  certification.'  It  was  only  after  this  interlocutor  had  become  finalf  and  had 
been  intimated,  that  the  Sheriif  granted  warrant  of  imprisonment  until  caution  should 
be  found.  But  in  the  present  case  the  party  is  apprehended  at  once, — ^is  afforded  no 
opportunity  of  his  own  free  will  to  return  to  the  service,  and  is  immediately  imprisoned 
imtil  he  find  caution  to  return : — a  penalty  which  may  be  much  more  severe  than  the 
statutory  one  of  three  months'  imprisonment.  For,  in  fact,  a  person  so  situated  may 
never  be  able  to  find  caution,  and  the  avowed  object  of  the  application  seeking  for  the 
return  is  defeated  by  the  very  remedy  demanded.  In  the  case  of  Raebum,  however, 
the  decision  as  to  the  legality  of  any  such  warrant  was  pronounced  only  by  a  majority 
of  one,  Lord  Gillies  having  concurred  with  the  Lord  Ordinary,  who  passed  the  bill  of 
suspension ;  and  if  the  matter  may  still  be  considered  open,  there  seems  very  great  force 
in  the  opinion  of  his  Lordship,  who  *  observed  that  this  was  a  civil  contract,  which  was 
'  attempted  to  be  enforced  by  a  civil  action ;  that  by  our  law  no  man  could  be  summarily 

*  imprisoned  for  performance  of  a  civil  contract,  unless  in  meditcUione  fugce  ;  that  if  a 
'  contrary  rule  were  established,  then,  in  order  to  be  consistent,  a  master  may  be  incarcer- 
'  ated  summarily  at  the  instance  of  the  servant ;  that  as  this  contract  formed  one  of  the 
'  class  of  locaiio  eanductio,  an  architect  or  engineer,  or  tenant  or  landlord,  who  failed  to 
'  perform  their  respective  parts,  may  be  subjected  to  the  same  summary  measures ;  that 

*  this,  however,  was  contrary  to  law,  and  that  the  practice,  since  Bisset's  case,  proved 

*  that  there  was  no  cause  for  alarm,  nor  any  expediency  in  enforcing  the  contract  other- 

*  ways  than  by  the  ordinary  diligence.' 

''In  the  case  of  Gentle  v.  Maclellan  and  Co.,  9th  July  1825,  Shaw  4,  p.  163,  the 
Second  Division  of  the  Court,  on  a  verfxd  report  in  the  Bill-Chamber,  are  stated  to  have 
expressed  their  entire  concurrence  in  the  principles  of  the  judgment  of  the  First  Division 
in  the  case  of  Raebum  v,  Reid.  The  case  of  Gentle  was  no  doubt  one  at  common  law, 
but  there  the  journeyman  had  previously  been  imprisoned  for  desertion  of  service  under 
the  4th  Geo.  iv.  c.  34.  He  had  been  allowed  to  get  out  of  jail  after  28  days'  imprison- 
ment. He  was  re-incarcerated,  and  after  he  had  suffered  the  remaining  two  days  of 
imprisonment,  the  masters  'immediately  obtained  a  warrant  at  common  law,  on  the 
'  ground  of  desertion  of  service,  for  imprisoning  Gentle  till  he  should  find  caution  to 

*  return.'  It  is  stated  in  the  report  that  there  are  no  papers  preserved  in  this  case,  so 
that  the  precise  terms  of  the  warrant  do  not  appear.  The  case  of  Stewart  v.  Stewart^ 
2l8t  June  1832,  Shaw  10,  674,  and  2l8t  May  1833,  Shaw  11,  628,  fixed  that  a  warrant 
of  imprisonment,  until  caution  was  found  to  fulfil  all  the  conditions  of  an  indenture,  was 
illegal ;  and  no  doubt  the  opinions  of  Lord  Moncreiff  and  Lord  Medwyn,  and  to  a  certain 
extent  the  decision  of  the  Court,  strongly  confirm  the  previous  cases,  as  does  the  opinion 
of  Lord  Corehouse  in  the  subsequent  case  of  Anderson  v.  Moon,  24th  January  1837. 
It  may  also  be  said  that  the  authority  of  these  decisions  is  acknowledged  in  the  case  of 
Tulk,  Ley  and  Co,  v.  Anderson,  1st  Jime  1843 ;  Dunlop  5,  1096.  On  the  other  hand, 
Lord  Cockbum  appears  in  this  last  case  to  have  had  strong  scruples  as  to  the  legality  of 
such  proceedings,  observing,  '  If  a  servant  be  liable  at  common  law  to  imprisonment  for 
'  not  entering,  the  Lord  Ordinary  professes  his  inability  to  conceive  how  a  master  cannot 
'  be  liable  for  not  receiving.  Yet  this  last  is  not  maintained.'  And  again — *The  prayer 
'  is  for  imprisonment,  until  he  shall  find  such  security.'     So  that,  if  after  being  in  jail, 

*  the  servant,  either  from  despair,  or  terror,  or  conscience,  or  any  other  reason,  comes  at 
'  last  to  be  bona  fide  anxious  to  fulfil  his  contract^  he  cannot  get  out  to  do  it.  He  must 
*•  find  caution,  which  it  is  nearly  certain  that  his  poverty  never  admits  of.'  The  Court 
did  not  extend  this  remedy  to  the  case  where  the  servant  had  not  actually  entered  upon 
his  service ;  and  Lord  Fullerton  stated,  that  he  was  pleased  to  adopt  that  distinction, — 
'  for  I  think  the  cases  referred  to  should  be  reconsidered  altogether.  I  think  they  are 
'  most  extraordinary.  According  to  these  judgments,  the  servant's  offer  to  return  to 
'  his  service  would  not  do.  He  must  find  caution.  That  is  a  most  extraordinary  result. 
'  I  must  say  that  I  think  the  judgments  in  these  cases  go  too  far.'  In  these  circum- 
stances, it  is  for  the  Court  to  determine  bow  far  this  matter  should  be  reconsidered ;  and 
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whether  to  any  or  to  what  extent  it  may  be  held  as  open.  The  Lord  Ordinary  does  not 
think  it  would  be  proper  in  him  to  take  the  matter  into  his  own  hands,  by  pronouncing 
any  decision ;  and  it  certainly  is  most  desirable  to  have  a  conclusive  and  authoritative 
determination,  so  that  the  practice,  which  is  said  to  be  very  general,  may,  if  legal,  not 
be  disturbed,  or,  on  the  contrary,  if  illegal,  this  may  be  distinctiy  declared. 

**  There  is,  however,  a  specialty  in  this  case,  to  which  neither  of  the  parties  have 
adverted,  which  appears  to  the  Lord  Ordinary  to  be  of  the  utmost  importance,  and  which 
of  itself  may  be  decisive  against  the  legality  of  the  warrant  in  question.  That  warrant 
is  for  the  imprisonment  of  the  suspender  until  he  find  caution  that  he  '  will  retum  to 
'  and  remain  in  the  petitioner's  service  during  the  period  specified  in  said  petition^  and 
*  that  under  the  penalty  of  L.10  sterling.*  Now,  it  is  very  remarkable,  that  although 
it  is  stated  in  the  petition  that  the  suspender  was  engaged  to  work  as  a  collier,  that  be 
entered  on  the  engagement,  and  continued  in  the  service  of  the  respondents  until 
'Monday,  the  16th  of  June  current,'  when  he  left  without  giving  previous  notice,  it  is 
not  stated  when  he  was  engaged,  nor  is  there  any  period  of  the  endurance  of  that  engage- 
ment specified  in  the  petition.  It  may  be  said,  perhaps,  that  the  engagement  was  to 
continue  current  until  14  days'  previous  notice  of  its  termination  was  given  by  the 
servant^  so  that  the  engagement  was  wholly  indefinite ;  and  had  the  suspender  returned 
to  his  service,  he  had  nothing  to  do  but  to  give  immediate  notice,  and  his  engagement  was 
at  an  end  in  14  days.  Whether  the  master  could  terminate  the  contract  on  similar  notice 
is  not  stated.  But  still,  in  a  criminal  warrant,  this  indefinite  agreement  can  hardly  be 
said  to  be  for  *  the  period  specified  in  the  petition.'  If  it  be,  most  assuredly  a  stronger 
illustration  of  the  unfitness  of  the  remedy  of  imprisonment  until  the  party  should  &id 
caution  cannot  be  imagined,  for  he  was  actually  six  weeks  in  jail,  because  he  could  not 
find  caution  to  retum  to  his  work  for  14  days.  He  never  was  judicially  ordained  to 
retum,  as  in  the  case  of  Eaebum.  He  might,  no  doubt,  have  been  puiushed  under  the 
statute  for  his  offence,  by  imprisonment,  for  a  period  not  exceeding  three  months,  and 
greatly  less,  as  the  justices  thought  proper.  But  according  to  the  doctrine  maintained 
on  the  part  of  the  respondents,  the  period  of  imprisonment  until  caution  should  be 
found  was  as  indefinite  as  the  period  of  service,  and  the  liberation  was  entirely  depen- 
dent on  their  pleasure.  If  it  was  not  in  the  power  of  the  party  to  find  caution,  he  could 
not  retum.  He  got  no  opportunity  of  returning,  and  it  is  hardly  credible  that  he  pre- 
ferred six  weeks  in  jail  to  returning  to  his  work  for  14  days,  which,  in  so  far  as  appears 
on  the  face  of  these  proceedings,  was  all  the  service  the  respondents  were  entitled  to 
enforce." 

When  the  case  was  put  out  for  advising,  the  suspender,  in  addition  to  his  previous 
argument,  directed  the  attention  of  the  Court  to  the  case  of  Campbell  v.  Anderson, 
15th  Febmary  1826,  4  Shaw,  471,  in  which  it  was  held  incompetent,  after  the  expira- 
tion of  a  written  agreement  of  service,  to  compel  a  workman,  by  summary  impnsonment, 
to  work  for  a  certain  number  of  days,  on  the  allegation  that  he  had  been  absent  for  a 
corresponding  time  during  the  currency  of  the  agreement.  Upon  the  analogy  of  that 
case,  he  maintained,  that  the  absconding  of  the  suspender  was  equivalent  to  a  notice 
that  he  was  to  quit  the  respondents'  service ;  that  14  days  after  such  notice  was  givcn- 
the  engagement  came  to  an  end,  and  that,  even  though  it  might  have  been  legal,  before 
the  term  of  service  expired,  to  [276]  compel  implement  of  the  obligation  of  service  by 
the  summary  remedy  of  imprisonment,  yet,  after  the  expiry  of  the  term  of  service,  the 
claim  of  the  respondents  resolved  into  a  claim  of  damages,  which  could  not  be  com- 
petently enforced  in  a  summary  form. 

At  advising. 

Lord  Justice-General, — I  have  considered  the  able  argument  for  the  suspender  with 
great  care,  to  see  if  I  could  make  a  distinction  between  the  present  case  and  the  cases  of 
Raeburn  in  1824,  and  of  Gentle  in  1825.  I  have  not  been  able,  however,  on  a  con- 
sideration of  the  two  latter  cases,  to  agree  with  the  suspender's  argtmient,  or  to  say  that 
it  is  not  legal  to  apply  for  a  summary  warrant  of  imprisonment  to  enforce  implement,  by 
a  workman,  of  a  contract  of  service  into  which  he  has  entered.  I  was  anxious  to  see  if 
the  statutes  affecting  the  relations  of  master  and  servant,  and  providing  the  remedy  of 
imprisonment  for  desertion  through  the  criminal  Court,  had  been  brought  under  the 
notice  of  the  Court  when  those  two  cases  of  Baebum  and  Gentle  had  been  disposed  of. 
Had  the  Court  been  ignorant  of  the  existence  of  those  statutes — had  the  statutes  not  been 
under  their  notice  when  they  came  to  decide  the  cases — ^we  would  now  be  willing  tg 
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hear  any  argument  that  might  be  raised  on  them.  But  in  the  second  of  the  two  cases 
which  I  have  mentioned,  although  the  Act  Geo.  ii.  c.  34,  was  specially  brought  under  the 
notice  of  the  Court,  it  did  not  produce  any  influence  on  their  decision.  The  case  was 
reported  fully  by  Lord  Medwyn,  but  the  Court  unanimously  found  that  a  summary 
warrant  of  imprisonment  was  a  competent  mode  of  enforcing  performance  of  a  contract 
of  service. 

It  was  no  doubt  held,  in  the  case  of  Murray  v,  Bisset,  that  summary  imprisonment 
was  an  incompetent  mode  of  enforcing  a  decree  ad  fadum  proBstandum,  And  in  the 
case  of  Reid  v.  Eaebum^  the  authority  of  that  decision  was  pressed  on  the  Court  as  con- 
clusive of  the  illegality  of  such  a  mode  of  enforcing  performance  of  a  contract  of  service. 
The  Court,  however,  would  not  hear  that  argument.  The  subsequent  cases  as  to  appren- 
tices, which  have  been  referred  to,  are  not  quite  on  the  same  footing  as  the  present. 
But  the  two  cases  of  Raebum  and  Gentle  are  directly  in  point,  and  are  quite  conclusive 
of  the  general  question. 

The  only  question,  then,  which  is  now  before  us,  relates  to  the  form  of  the  warrant 
granted  by  the  Sheriff.  That  warranty  I  think,  is  liable  to  observation.  The  suspender 
is  ordered  by  the  warrant  to  be  imprisoned  till  he  find  caution ;  no  aliment  is  lodged, 
and  be  is  thrown  on  the  public  funds.  Then,  who  is  to  be  his  cautioner  1  He  is  pro- 
bably a  man  without  friends  or  relatives.  Ko  doubt  the  penalty  is  limited  to  L.10 ;  but 
it  was  very  likely  that  he  would  be  unable  to  find  caution.  Then,  why  should  the 
warrant  not  have  borne  an  order  on  the  suspender  to  return  to  work,  under  which  he 
might  have  been  sent,  under  the  charge  of  an  officer,  to  the  colliery  the  very  day  it  was 
granted,  had  he  been  willing  to  go.  But  here,  however  willing  he  might  have  been  to 
return  to  service,  it  would  not  have  been  in  his  power  to  do  so,  from  his  inability  to 
find  caution,  and  he  must  have  remained  in  jail.  Such  a  course  as  I  have  pointed  at 
seems  to  have  been  adopted  in  Baeburn's  case. 

I  do  not  think  that  the  analogy  between  the  case  of  Campbell  v.  Anderson  holds 
good.     The  contract  in  Campbell's  case  was  essentially  different  from  the  present. 

L/ord  Mackenzie. — ^There  are  various  questions  involved  in  this  case.  The  question 
which  first  arises  is,  whether  obligations  of  service  can  be  enforced  except  by  way  of 
damages.  That  general  question  is  of  great  importance.  If  such  obligations  can  only 
be  enforced  by  way  of  damages,  then  there  is  an  end  of  the  present  question.  But  the 
contrary  has  been  settled  by  a  series  rerum  judicatarum ;  and  there  is  a  good  deal  of 
practical  wisdom  in  the  law  as  so  fixed.  For  why  should  not  a  party  be  forced  to  do 
what  he  has  bound  himself  to  do  ?  In  the  case  of  the  servant,  he  has  nothing  to  give 
but  his  labour,  and  if  he  cannot  be  compelled  to  work,  the  master  has  no  redress  for  a 
breach  of  the  contract  of  service.  There  is,  therefore,  much  reason  in  support  of  the  i 
practice.  Then,  if  such  be  the  law,  how,  it  is  argued,  can  a  workman  be  thereby  com- 
pelled o^/o^f  Mm  prcestandum — compelled  to  fulfil  his  contract  of  service?  This  gives 
rise  to  a  puzzle.  The  man  is  put  in  jail  till  he  return  to  service.  But  the  man  cannot 
return  to  his  work  while  he  is  kept  in  jail.  Then,  to  solve  the  difficulty,  he  is  ordered 
to  find  caution  that  he  shall  return  to  his  work.  That  is  the  only  remedy.  And  so,  I 
think,  it  is  fixed,  by  a  series  rerum  judicatarum,  which  I  cannot  now  consent  to  overset, 
thou^  at  the  beginning  I  should  probably  have  had  difficulty,  upon  the  general  prin- 
ciples of  law,  in  assenting  to  those  decisions. 

But  it  is  said  that,  on  the  above  view  of  the  law,  a  man  might  be  imprisoned  for  ever. 
Suppose  that  he  is  an  unsteady  man, — such  a  person,  in  short,  as  no  one  but  a  fool  or  a 
be^ar  would  be  a  cautioner  for,  then  he  might  be  imprisoned  without  hope  of  release. 
But  that  is  the  case  with  all  orders  of  imprisonment  till  caution  be  found.  Such  orders 
were  in  constant  use  in  the  Court  of  Justiciary  for  centuries,  though  they  are  not  now  in 
use.  Then,  practically,  if  the  imprisoned  workman  could  shew  that  it  was  impossible 
for  him  to  find  caution,  he  might,  after  a  certain  time,  get  relief,  or  he  might  offer  jura- 
tory caution,  which  might  perhaps  be  accepted,  as  it  is  better  than  none. 

Another  point,  however,  arises,  on  the  analogy  of  the  present  case  to  the  case  of 
Campbell  v.  Anderson,  in  which  I  have  more  difficulty  than  your  Lordship,  although  I 
have  no  pity  for  a  man  who,  being  bound  to  serve  for  a  certain  time,  deserts  his  work. 

The  analogy  between  the  present  case  and  that  of  Campbell  may  be  thus  illustrated. 
A  workman,  who  can  bring  his  engagement  to  a  close  by  14  days'  notice,  says,  "  I  shall 
run  away,  and  thereby  give  practical  notice  that  I  am  to  leave  the  service.  After  14 
days'  notice  I  get  rid  of  the  service.     For  these  14  days,  then,  I  shall  hide  myself," 
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Suppose  the  workman  does  this,  can  he  be  ordered  to  serve  for  the  next  14  days  after 
he  is  discovered ;  and  can  such  order  be  enfored  by  summary  imprisonment  ?    Practically, 
that  is  the  case  before  us.     Now,  in  CampbelFs  case  the  workman  was  to  serve,  say  for 
the  whole  year  1800 ;  he  fails  to  serve  the  whole  of  that  year,  and  he  is  asked  to  m\^ 
in  1801  for  a  period  corresponding  in  length  to  the  part  of  1800  during  which  he  did 
not  serve.     That,  however,  was  found  not  to  be  a  legal  demand  in  Campbell's  case. 
The  principle  in  that  case  and  in  the  present  is  the  same.     The  obligation  has  become 
imprestable,  and  loco  faeti  impreatabilis  suhit  damnum  et  interesse.     If  the  workman's 
nmning  away  from  the  service  be  equivalent  to  notice,  then  the  engagement  ia  limited 
to  14  days  from  the  date  when  he  runs  away.     But  can  it  be  said  that  running  away  is 
not  equivalent  to  notice?     Surely  not.     In  that  case,   then,   the  obligation  becomes 
imprestable,  and  the  only  reparation  that  can  be  legally  asked  by  the  master  after  the 
lapse  of  14  days  is  damages.     It  was  long  subsequent  to  the  expiry  of  the  14  days  that 
the  warrant  imder  suspension  was  pronounced.     I  rather  think  the  case  of  Qunpbeil 
applies,  and  that  the  objection  I  have  stated  cannot  be  got  over. 

Lord  Ftdlerton. — If  the  question  of  competency  were  open — if  it  were  not  fixed  thait 
summary  imprisonment  was  a  competent  mode  of  enforcing  an  obligation  of  service— I 
should  be  disposed  to  hold  that  such  warrant  was  not  competent.     I  cannot  recoDcile 
such  warrants  with  the  decision  in  the  case  of  Murray  v,  Bisset,  where  it  was  held  that 
a  sheriff  could  not  compel  performance  of  a  civil  obligation  by  a  summary  warrant  of 
imprisonment.     The  judgment  in  that  case  is  quite  general  in  its  terms.     Observe  \h« 
peculiarity  of  this  case.     Had  a  charge  been  given  on  a  decree,  whether  in  a  summary 
or  ordinary  action,  it  could  not  have  contained  any  such  order  as  is  embodied  in  thi 
warrant.     How  could  there  be,  in  any  action  of  one  sort  or  the  other,  a  summary  order 
on  the  defender  to  find  caution  to  serve  for  a  certain  time  1    That  would  be  an  order 
binding  the  defender  to  do  something  not  contained  in  the  contract  by  which  he  is 
bound. 

Then,  there  does  arise  the  difficulty  pressed  by  the  suspender.     If  you  impTiaow  * 
man  till  he  performs  his  service,  what  is  the  result  1     It  is  most  inconsistent.     You 
have  bound  the  man  by  contract  to  do  that  which  does  not  in  its  nature  admit  of  being 
enforced  by  imprisonment.     You  imprison  him  for  not  fulfilling  his  contract,  and  by 
doing  so,  you  prevent  him  from  fulfilling  it.     There  are  many  things  which  in  their 
nature  may  be  enforced  by  imprisonment,  such  as  signing  a  deed ;  but  a  contract  ol 
service  cannot  be  so  enforced.     I  say,  then,  that  if  the  question  of  com{>etency  were 
open,  I  do  not  see  how — consistently  with  the  case  of  Henderson  v.  Bisset — we  co\ild 
sustain  such  summary  warrants  of  imprisonment  to  enforce  obligations  of  service.     Their 
competency,  however,  seems  to  have  been  so  completely  fixed  by  the  decisions  referred 
to  by  your  Lordships,  that  I  suspect  we  cannot  depart  from  those  decisions.      On  that 
general  question  of  competency,  we  must,  I  suspect,  be  bound  by  the  previous  decisions 
of  the  Court.     If  such,  however,  be  the  general  rule,  it  is  one,  I  think,  whicli  mxist  Ve 
strictly  scrutinized  as  a  general  rule   resting   on  these  decisions;  and    the    slighted 
[277]  variation  in  any  case  will  be  held  as  withdrawing  such  a  case  from  their  sanctioiL 
Such,  accordingly,  was  the  course  adopted  by  the  Court  in  deciding  the  case  of  Campbdl 
V.  Anderson,  where  the  warrant  was  held  illegal.     Let  us,  then,  look  at  the  case  before 
us.     The  suspender  entered  into  the  respondent's  service,  which  he  was  not  to  be  entitkd 
to  quit  without  giving  14  days'  previous  notice.     An  ingenious  argument  has  been  raised 
on  the  case  of  Campbell  v.  Anderson,  to  this  effect,  viz.,  that  desertion  was  equivalent  to 
notice ;  and  that  after  14  days'  desertion,  there  was  no  time  left  for  the  application  of  the 
sunmiary  warrant.     But  I  suspect  that  point  also  has  been  settled  against  the  suspender,  ^ 
in  the  case  of  Raebum  v.  Reid.     I  think,  then,  that  if  the  course  adopted,  in  the  case  of 
Raebum  v.  Reid  had  been  followed  here,  we  must  have  found  that  the  proceedings  weie  j 
unimpeachable.     But  the  course  followed  in  this  case  has  been  very  different.     Intkfti 
case  of  Raebum  the  proceedings  were  perfectly  regular.     In  the  first  place,  a  petition  wit^ 
presented,  praying  the  Sheriff  to  find  that  Raeburn  was  bound  to    have   giTen  l' 
employers  four  weeks'  previous  notice  before  leaving  their  coal-pit;  "and.   consequeiil 
to  find  that  Raebum  is  bound  to  return  to  his  work  at  least  four  weeks  from  the  date 
his  return,  and  to  appoint  him  to  find  sufficient  caution,"  &c.,  "  not  only  so  to  retimi, 
also  faithfully  to  work  there  during  that  period,  and  failing  his  finding  sucb  aecimtj, 
grant  warrant  to  imprison  him,"  &c.     The  form  of  this  petition  required  the  Sheriffs 
find  the  nature  of  the  service  which  the  workman  had  engaged  to  perform,  and  to  fix 
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period  of  such  service.  The  Sheriff  accordingly  pronounced  an  interlocutor,  finding  that 
"  the  practice  in  the  petitioners*  colliery  was  to  give  four  weeks'  previous  warning  by  any 
collier  intending  to  leave  the  work,  and  that  the  respondent  was  in  the  knowledge  of  this 
practice ;  that  it  was  instructed  that  the  res^iondent  left  the  petitioners'  service  without 
giving  such  warning ;  that,  therefore,  the  respondent  is  bound  to  return  to  the  petitioners' 
service,  and  to  continue  therein  for  at  least  four  weeks;  and  ordains  him  to  do  so 
immediately,  upon  intimation  of  this  interlocutor  to  him,  with  certification."  It  was 
only  after  this  interlocutor  was  intimated,  became  final,  and  was  not  implemented,  that 
warrant  of  imprisonment  was  granted  by  the  Sheriff.  How  different  was  the  course 
followed  in  the  present  case.  The  Sheriff  at  once  pronounces  warrant  in  very  general 
terms — (reads  warrant).  Then,  observe  no  period  of  service  is  sj)ecified  in  the  petition, 
nor  in  the  warrant  of  the  Sheriff.  In  Baeburn's  case  the  Sheriff  fixed  what  the  term  of 
the  workman's  service  was.  It  was  necessary  for  him  to  do  so  from  the  form  of  the 
petition ;  and  I  think  that  in  any  view  the  term  of  service  must  be  fixed.  Then,  having 
fixed  the  term  of  service,  the  Sheriff  appUed  the  warrant  of  imprisonment  to  the  term  of 
service  which  he  had  so  found.  Here  the  term  of  service  was  not  fixed.  Surely,  how- 
ever, where  caution  was  ordered  to  be  found,  this  should  have  appeared  distinctly.  The 
cautioner  should  have  been  able  to  see  the  exact  limits  of  the  obligation  which  he  was  to 
come  under.  It  is  said  to  be  common,  in  point  of  practice,  to  grant  warrant  of  imprison- 
ment in  cases  like  the  present,  without  fixing  the  tenn  of  service.  But  there  is  nothing 
whatever  in  any  judgment  of  the  Court  of  Session  to  warrant  such  a  practice.  If  it  be 
necessary  to  proceed  at  once  by  summary  warrant,  as  was  done  here,  the  term  of  service 
ought  to  be  distinctly  fixed.  I  think,  then,  that  there  is  a  substantial  difference  between 
the  procedure  here  and  that  followed  in  Raeburn's  case,  and  that  the  warrant  in  this  case 
is  liable  to  objections  which  render  it  a  bad  warrant. 

Lord  Jeffrey. — I  participate  in  the  grave  doubts  expressed  by  Lord  Fullerton  as  to 
the  propriety  and  fundamental  legality  of  those  summary  warrants  of  imprisonment 
which  were  recognized  as  legal  and  proper  in  the  cases  of  Kaeburn  and  Gentle,  and  the 
decisions  in  which  have  since  been,  no  doubt,  held  to  have  settled  the  point  of  law  in 
subsequent  practice.  In  such  a  state  of  matters,  it  is  in  general  very  undesirable  to  go 
back,  and  I  should  feel  great  hesitation  in  encouraging  any  suggestion  for  a  reconsidera- 
tion of  those  authorities.  But  if  there  be  a  growing  impression, — ^if  many  of  the  Judges 
have  felt,  and  are  feeling,  the  doubts  which  I  have  just  expressed,  perhaps  the  general 
question  might  yet  be  reconsidered.  That  could  not  be  done,  of  course,  without  a  con- 
sultation of  the  whole  Court.  I  should  be  unwilling  to  propose  such  a  consultation, 
although  I  rather  think  it  will  come  to  that  sooner  or  later.  I  should  have  less  hesita- 
tion, however,  to  open  up  the  law  as  to  the  matter  in  hand  than  in  most  other  cases,  for 
here  the  contracts  of  parties  would  not  be  unsettled  ;  it  could  only  lead,  in  any  view,  to 
the  denial  of  an  extraordinary  remedy  which  had  been  previously  conceded.  On  the 
other  hand,  I  chink  that  all  claims  of  damages  for  the  exercise  of  such  extraordinary 
remedies  in  time  past  would  be  excluded  by  the  final  judgments  of  Raeburn  and  Gentle, 
and  that  the  law  might  on  that  matter  be  safely  reconsidered  either  here  or  in  the  House 
of  Lords ;  and  that  with  the  less  hesitation,  because  it  is  not  a  matter  of  ordinary 
contract.  Besides,  if  summary  warrants  of  imprisonment  be  objectionable  on  constitu- 
tional principles,  and  an  obtrusion  on  the  rights  of  the  lieges,  it  is  never  too  late  to  amend 
our  practice.  Had  I  been  prepared  to  support  the  warrant  of  the  Sheriff  in  other 
respects,  I  might  have  been  more  anxious  to  go  into  the  question  of  general  principle,  to 
which  I  have  alluded,  and  on  which  I  feel,  in  common  with  the  late  Lord  Gillies,  and 
with  Lords  Fullerton,  Robertson,  and  I  believe  Lord  Cockburn,  many  grave  and  serious 
doubts.  But  the  species  farti  of  the  present  case  are  not  within  the  warranty  of  the  case 
of  Raeburn  v.  Reid.  In  that  case,  to  relieve  the  procedure  of  the  obvious  absurdity  of 
imprisoning  a  man  de  piano,  aye  and  luitil  he  return  to  work,  the  parties  and  the  Sheriff 
proceeded  by  two  stages.  The  workman  was  first  ordained  to  go  Iwick,  and,  in  tt^rms  of 
his  contract,  serve  out  his  appointed  time.  That  interlocutor  was  intimated,  and  the  man 
had  an  opportunity  of  returning  to  his  work,  ^^^ly  he  tlid  not  go  back  does  not  appear. 
But  it  was  only  on  his  contumacy  that  the  ulterior  proceeding— the  warrant  of  imprison- 
ment— was  granted.  Here,  however,  that  which  was  the  ulterior  proceeding  in  Raeburn's 
case  was  adopted  at  once.  I  think,  therefore,  that  the  warrant  here  in  question  is  not 
within  the  sanction  of  the  case  of  Raeburn. 

Lord  Fullerton  has,  I  think,  ratlier  too  much  overlooked  the  importance  of  the 
8.R.R.  J.  35 
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case  of  Campbell  v,  Anderson.  That  case  rather  infringes  on  the  authority  of  Raebum's 
case.  For,  observe,  it  was  not  denied  in  that  case  that  the  workman  was  bound  to  make 
up  the  lost  days  in  the  year  during  which  he  had  bound  himself  to  serye.  On  the 
contrary,  the  workman  had  entered  upon  a  new  period  of  service  equivalent  to  the 
number  of  days  lost  to  his  master  during  the  year  of  his  service.  In  making  up  those 
days,  he  remained  for  a  month  after  the  year  of  service  had  expired,  and  then  deserted. 
The  day  following,  a  petition  was  presented  by  his  employer,  stating  that  the  workman 
had  deserted  the  renovated  term  of  service  a  considerable  time  before  that  term  had 
expired,  i.e.,  before  the  lost  days  of  the  preceding  year's  service  had  been  made  up.  The 
remedy  of  summary  imprisonment  was  there  held  inapplicable.  But  the  present  is  a 
much  stronger  case.  The  petition  was  not  served  on  the  suspender  till  long  after  the 
lapse  of  14  days  from  the  date  of  his  desertion,  which  was  certainly  notice  sufficient  to 
the  employers  that  he  was  to  leave  their  service.  Therefore,  nothing  was  left  the 
respondents  but  a  claim  of  damage.  Could  there  have  been  an  order  on  the  suspender  from 
the  moment  after  his  desertion  to  serve  for  more  that  14  days?  Certainly  not.  Here, 
then,  we  find  him  giving  notice,  by  deserting,  and  the  engagement  thereafter  dissolving, 
and  ultimately  ending,  at  the  end  of  14  days.  But  after  the  14  days  have  passed,  the 
respondents  are  endeavouring  to  force  the  suspender,  under  the  eompiddtor  of  imprison- 
ment, to  serve,  not  to  the  conclusion  of  the  term  of  service,  but  for  a  period  which  is  to 
be  a  surrogcUum  for  that  [>art  of  the  term  of  service  during  which  he  was  absent.  Such 
a  claim  of  reparation  for  breach  of  service,  however,  can  only  be  entertained  as  a  claim  of 
damage,  upon  the  well-known  rule  of  law,  loco  facti  imprestabUis  suhit  damnum  el 
interesse.  In  the  view,  then,  taken  of  Campbell's  case  by  Lord  Mackenzie,  I  entirely 
concur. 

I  also  agree  with  Lord  Fullerton  in  the  objections  stated  by  him  to  the  Sheriffs 
warrant,  and  in  the  reasons  on  which  that  objection  was  rested.  The  case  put  by  your 
Lordship  in  the  chair,  as  to  the  risk  of  perpetual  incaitseration  under  such  a  warrant  as 
the  present^  was  very  strong,  and  also  affects  my  o[)inion  materially. 

Lord  Justice-Genercd. — This  is  a  most  important  question  touching  the  liberty  of  the 
subject ;  and  I  think  we  must  at  once  proceed  to  consult  the  whole  Courts  so  that  there 
may  be  laid  down  a  rule  to  be  strictly  observed  for  the  future.  Considering  that  the 
opinions  now  delivered  have  not  been  rested  upon  any  one  specific  ground — ^how  would  it 
be  possible,  if  we  passed  the  note,  and  if  an  action  of  damages  were  brought  by  the  sus- 
pender to-morrow,  for  any  Judge  to  lay  down  to  the  jury  the  law  relative  to  summary 
imprisonment  with  safety  ? 

The  other  Judges  concurred. 

[278]  The  Court  accordingly  pronounced  the  following  interlocutor  : 

"  Appoint  the  parties  to  give  in  additional  minutes  of  debate  by  the  first  box-day,  and 
to  be  interchanged,  revised,-  and  boxed  by  the  second  box-day  in  the  ensuing  vacation ; 
and  thereafter  appoint  copies  of  the  printed  papers  in  the  cause,  and  of  this  interlocutor, 
to  be  boxed  to  the  Judges  of  the  Second  Division,  and  to  the  permanent  Lords  Ordinary, 
in  order  to  obtain  the  opinion  of  the  consulted  Judges  with  their  earliest  convenience, 
on  the  question,  whether  the  deliverance  and  warrant  of  the  Sheriff  in  this  case  was  or 
was  not  legal ;  and,  in  the  meantime,  supersedes  advising  the  cause  until  said  opinions 
shall  have  been  obtained." 

The  case  was  afterwards  taken  out  of  Court  by  a  compromise. 


No.  90.      XVIII.  Jurist  305.     4  March  1846.     Ist  Div.— Lord  Cuninghame. 

The  Presbytery  of  Edinburgh,  Pursuers  and  Suspenders. — Solidtor-Oeneral 

{Anderson),  B,  BM, 

The  Trustees  of  Lady  Glenorchy's  Church  and  The  Kev.  George  Ramsay 
Davidson,  Defenders  and  Eespondents. — Bviherfurd,  Dunlop, 

Church — Process — Title  to  sue — Jurisdiction — Right  of  Presentation — Trust — StcUute  2 
and  3  Vict,  c.  32 — Pnvafe  Act. — Lady  Glenorchy  disponed  the  chapel  (which  bore 
her  name),  school-house,  and  property  attached  thereto,  to  trustees,  for  certain  trust- 
purposes  "to  be  specified  in  a  writing  to  be  executed  by  her  relative  thereto."  Her 
Ladyship  subsequently  laid  down  certain  rides  or  "  institutes "  for  the  regulation  of 
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the  triistees.  In  order  to  participate  in  the  advantages  offered  to  chapels  in  connection 
[306]  with  the  Establishment,  by  the  act  of  the  General  Assembly  passed  in  1834 
(called  the  Chapel  Act),  the  trustees  obtained  an  act  of  parliament  (2  and  3  Vict.  c. 
32),  authorizing  them  to  revise  the  rules  and  *'  institutes "  of  the  chapel,  and  "  to 
make  such  alterations  thereon,  or  additions  thereto,  as  shall  enable  the  said  trustees, 
by  making  such  rules  and  institutes,  in  conformity  with  the  rules  of  the  Established 
Church  of  Scotland,  to  keep  the  said  chapel  at  all  times  in  connection  and  full  com- 
munion with  the  said  Established  Church,"  &c.  The  act  farther  provided,  "  that  all 
persons  nominated  to  be  ministers  of  the  "  chapel  '*  shall  be  duly  qualified  according 
to  the  laws  of  Scotland,  and  the  form  of  government  therein  by  law  established." 
The  trustees  thereafter  drew  up  a  new  set  of  rides  in  conformity  with  the  above  act. 
The  minister  of  the  chapel,  appointed  by  the  trustees,  subsequently  seceded  from  the 
Established  Church  of  Scotland,  and  cetksed  to  be  a  minister  thereof,  and  he  and  all 
the  trustees  became  members  of  the  Free  Church.  The  General  Assembly's  Chapel 
Act  was  soon  afterwards  repealed.  In  conjoined  actions  of  suspension  and  interdict, 
and  of  declarator  at  the  instance  of  the  Presbytery  of  Edinburgh — Circrunstances  in 
which  held,  1.  that  the  Presbytery  had  a  sufficient  title  to  sue,  and  that  the  Court  of 
Session  had  a  competent  jurisdiction  to  entertain  and  try  the  question  raised ;  2.  that 
the  minister  of  the  chapel  had  ceased  to  be  qualified  to  officiate,  and  was  not  entitled 
to  hold  possession  of  the  chapel ;  and  3.  that  the  trustees  were  bound  to  present, 
within  a  reasonable  time,  another  minister  to  the  chapel,  duly  qualified  according  to 
the  laws  and  rules  of  the  Established  Church  of  Scotlsmd. 

The  Right  Honourable  Wilielma  Lady  Glenorchy,  who  was  in  communion  with  the 
Established  Church  of  Scotland,  purchased,,  in  1772,  a  piece  of  ground  in  the  Orphan 
Hospital  Park,  Edinburgh,  on  which  she  built  a  chapel,  since  known  as  Lady  Glenorchy's 
Chapel.  Soon  after  this  purchase  she  entered  into  a  correspondence  with  the  Presbytery 
of  Edinburgh,  relative  to  her  intentions  in  erecting  the  chapel,  and  the  mode  in  which 
she  proposed  it  should  be  managed.  Her  Ladyship's  first  communication  to  the 
Presbytery  was  contained  in  a  letter  addressed  to  the  moderator,  dated  25th  April  1774. 
The  letter  commenced  by  noticing  the  insufficient  accommodation  which  "  the  churches 
belonging  to  the  Establishment "  afforded  to  the  poor,  and  setting  forth  that  her  Lady- 
ship had  therefore  tho\ight  it  her  duty  to  build  a  chapel,  in  which  a  considerable 

"  number  of  our  communion,  who  at  present  are  altogether  unprovided,  may  enjoy  the 
comfort  and  benefit  of  the  same  ordinances  that  are  dispensed  in  their  parish  churches ; 
and  where  I  hope  to  have  the  pleasure  of  accommodating  some  himdreds  of  poor 
people"      *♦**♦*♦♦♦* 

"  The  chapel  wiU  soon  be  ready  to  receive  a  congregation ;  and  it  is  my  intention 
to  have  it  supplied  with  a  minister  of  approved  character  and  abilities  who  shall  give 
security  for  his  soimdness  in  the  faith,  and  his  loyalty  to  government.  It  will  give  me 
pleasure  to  be  informed  that  the  Presljytery  approve  of  my  general  design ;  and  that  it 
will  be  agreeable  to  them  that  I  ask  occasional  supply  from  such  ministers  and  ])roba- 
tioners  as  I  am  acquainted  with,  till  a  congregation  be  formed,  and  supplied  with  a  stated 
minister.  And  I  beg  you  will  do  me  the  favour  to  present  this  letter,  with  my  respect- 
ful compliments,  to  the  reverend  Presbytery  at  their  first  meeting.     I  am,"  &c. 

"  The  Presbytery  having  approved  of  Lady  Glenorchy's  general  design,  and  empowered 
accordingly,"  appointed  the  moderator  to  communicate  their  opinion  to  her  Ladyship, 
who  addressed  a  second  letter  to  the  moderator,  dated  27th  December  1775 : 

"  The  Presbytery  having  been  pleased  to  signify  their  approbation  of  my  design, 
several  ministers  and  probationers  have  cheerfully  given  their  assistance ;  and  I  have  no 
doubt  they  will  continue  such  assistance,  which  in  future  will  only  be  necessary  at 
particular  times,  as  the  chapel  is  now  statedly  supplied  by  the  Reverend  Thomas  Grove, 
a  minister  of  established  character  and  abilities,  who,  for  several  years,  has  been  a  pastor 
of  a  Protestant  dissenting  congregation  in  England,  and  as  such  gave  the  security 
required  by  law  in  that  part  of  the  kingdom,  for  his  loyalty  to  government,  and  his 
adherence  to  those  essential  doctrines  of  the  Reformation  in  which  the  established  con- 
fessions of  both  churches  are  happily  agreed.  He  is  well  known  to  several  ministers  of 
this  city  and  suburbs,  with  whom  he  lias  joined  in  ministerial  communion,  and  to  those 
who  attend  at  the  chapel,  having  preached  to  them  during  the  space  of  three  months  last 
year,  and  as  many  this  year,  to  whom  his  ministrations  are  so  acceptable,   that  they 
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have  expressed  their  earnest  desire  for  his  continuance  among  them  as  their  ^^astor,  which 
it  is  my  intention  to  comply  with ;  that,  besides  the  preaching  of  the  Word,  they  may 
enjoy  the  comfort  and  benefit  of  the  other  ordinances  of  religion  which  are  dispenaed 
to  their  brethren  of  the  same  communion  in  the  parish  churches.  I  beg  you  will  do  me 
the  favour  to  commimicate  this  letter  to  the  reverend  Presbytery  at  their  first  meeting, 
with  my  respectful  compliments." 

To  this  letter  the  moderator,  by  direction  of  the  Presbytery,  returned  the  following 
answer : 

"  Madam, — Your  Ladyship's  letter  was  laid  before  us,  and  although  we  continue  to 
approve  of  your  pious  intention  in  establishing  a  new  congregation  within  our  bounds, 
we  cannot  give  countenance  to  any  person  being  admitted  minister  thereof  until  we 
have  satisfying  evidence,  Ist,  of  his  having  been  regidarly  licensed  and  ordained ;  %i,  of 
his  loyalty  to  government ;  3d,  of  his  conformity  to  our  standards." 

Mr.  Grove,  who  had  in  the  meantime  been  appointed  by  Lady  Glenorchy  alone,  and 
without  any  intervention  on  the  part  of  the  Presbytery,  subsequently  gave  up  his 
appointment  and  went  to  England. 

Thereafter,  on  16th  May  1776,  Lady  Glenorchy  again  addressed  the  moderator  in  the 
following  terms : 

"  As  the  chapel  I  lately  built  in  this  city  is  private  property,  and  not  meant  to  be 
put  upon  the  footing  of  the  establishment,  I  was  informed,   that  what  related  to  a 
settlement  of  a  minister  there  could  not,  with  propriety,  be  brought  l)efore  your  Presby- 
tery.    But  it  api)eared  to  me  a  piece  of  respect  due  to  so  venerable  a  body  to  acquauit 
them  of  my  intention  not  to  settle  any  person  but  of  established  character,   loyal  to 
government,  sound  in  faith,  and  firmly  resolved  not  to  follow  any  divisive  courses.     This 
I  did,  some  time  before  the  chapel  was  opened,  in  a  letter  directed  to  the  moderator ; 
and,  in  December  last,  I  acquainted  them  in  another  letter  that  the  Reverend  Mr.  Grove, 
a  dissenting  minister  in  England,  having  some  time  ofiiciated  in  the  chapel,   I  had 
occasion  to  be  fully  satisfied  that  he  was  in  all  respects  a  person  to  whom  the  above 
character  justly  belonged,  and  therefore,  had  a  view  of  calling  him  as  a  minister  of  said 
chapel.     To  this  letter  I  was  favoured  with  the  following  answer."     [She  then  quoted 
the  last-mentioned  letter,  and  proceeded  :] — "  It  gave  me  pleasure  that  the  Presbytery 
approved  of  my  general  design,  and  were  satisfied  of  the  integrity  of  my  intentions. 
They  have  no  doubt  a  title  to  demand  evidence  of  what  they  judge  necessary,  previous 
to  their  fixing  a  pastoral  relation  between  a  minister  and  any  congregation  within  their 
bounds,  and  I  am  persuaded  that,  if  circumstances  had  permitted  Mr.  Grove  to  remain  in 
Scotland,  he  would  have  given  such  satisfaction  with  respect  to  the  above  particulars  as 
would  have  removed  all  difliculty  in  the  way  of  their  granting  that  countenance  to  his 
ministrations  which  I  meant  to  have  asked  of  them.     This  is  now  unnecessary.     Mr. 
Grove  has  retured  to  England,  and  I  intend  that  Mr.  Balfour  of  Lecropt^  one  of  your 
own  licentiates,   with   whose   ministerial  abilities  and   good  character  you  are  well 
acquainted,  shall  be  pastor  of  the  foresaid  congregation.     As  at  his  ordination  he  sub- 
scribed and  is  still  ready  to  subscribe  the  standards  of  the  Church  of  Scotland,  my 
nomination  of  him  cannot  fail  of  being  agreeable  to  your  presbytery ;  especially  when  I 
add,  that  such  is  his  regard  for  them,  and  his  resolution  to  hold  communion  with  the 
ministers  of  the  Establishment,  that  he  declines  taking  any  steps  towards  the  loosing  of 
his  pastoral  relation  from  his  parish,  until  he  is  assured  that  your  Presbytery  will 
countenance  his  admission  to  the  chapel,  by  appointing  one  of  their  number  to  preach  on 
the  occasion.     This  you  will  please  signify  to  them  at  their  first  meeting,  who,  I  doubt 
not,  will  comply  with  Mr.  Balfour's  request.     I  am,"  &c. 

This  letter  was  answered  by  the  moderator  as  follows : 

"Madam, — 1  this  day  laid  your  letter  of  the  15th  current  before  the  Presbytery,  and 
have  received  their  directions  to  as-  [307]  -sure  your  Ladyship,  that  the  nomination  of 
Mr.  Balfour  to  be  minister  of  your  chapel  is  very  agreeable  to  them,  and  that  they  will, 
upon  proper  application  being  made  to  them,  appoint  such  a  day  for  his  admission  to  be 
minister  of  the  chapel  as  shall  be  convenient  for  your  ladyship  ;  and  have  recommended 
Dr.  Webster,  Dr.  Erskine,  and  Mr.  Rol)ert  Walker,  to  converse  with  your  Ladyship 
upon  their  ideas  of  a  proper  application." 

To  this  letter  Lady  (jlenorchy  replied,  on  26th  June  1776,  acknowledging  receipt  of 
the  moderator's  letter,  and  adding, 

"  I  shall  take  the  Uberty  to  express  myself  in  words  that  cannot  be  mistaken.     I  have 
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already  acquainted  the  Presbytery  that  the  chapel  is  private  property,  and  was  never 
intended  to  be  put  upon  the  footing  of  the  Establishment,  nor  connected  with  it  as  a 
chape]  of  ease  to  the  city  of  Edinburgh,  in  such  a  manner  as  the  chapels  of  ease  lately 
erected  in  St.  Cuthbert's  and  other  parts  of  Scotland  are  connected  with  their  respective 
parishes.  Having  built  the  chat)el  whollj'  at  my  own  expense,  for  the  accommodation  of 
my  family  and  numbers  of  poor  people,"  &c.,  "  I  think  myself  entitled  to  name  the 
minister  thereof,  especially  as  no  person  is  under  any  obligation  to  join  with  him  in  his 
ministFations  but  such  as  shall  voluntarily  choose  so  to  do.  The  Presbytery,  however, 
may  rest  assured  of  my  steady  adherence  to  what  I  have  often  declared,  that  I  will  at 
no  time  nominate  any  person  but  one  of  established  character,  sound  in  the  faith,  loyal 
to  government,  and  firmly  resolved  to  follow  no  divisive  courses.  They  may  also  rest 
assured,  that  in  such  nomination,  due  regard  will  be  shewn  to  the  sentiments  of  those 
who  statedly  attend  during  divine  service  in  the  chapel.  Pursuant  to  these  resolutions, 
I  made  choice  of  Mr.  Balfour ; "  and  "  I  had  no  doubt  that,  when  his  relation  to  the 
parish  of  Lecropt  should  be  loosed,  the  Presbytery  would,  agreeably  to  Ms  own  desire, 
have  appointed  one  of  their  number  to  introduce  him  to  the  chapel  by  preaching  on  that 
occasion.  In  this  desire  of  his  I  concurred,  in  order  to  satisfy  the  Presbjrtery  that 
nothing  was  farther  from  my  thoughts  than  to  promote  any  interest  in  opposition  to  the 
Church  of  Scotland,  and  to  convince  them  of  my  serious  wish  that  the  minister  of  the 
chapel,  though  not  on  the  Establishment,  should  hold  communion  with  the  ministers 
thereof  as  brethren  in  Christy  and  servants  of  the  same  Lord  and  Master,  which  was  all 
I  ever  meant  in  my  application  to  them.  I  have  taken  no  notice  of  my  agreement  with 
Mr.  Balfour  respecting  his  benefice,  because  this  is  a  matter  which  properly  belongs  to 
us.     His  acceptance  of  the  chapel  is  a  proof  that  he  is  fully  satisfied." 

On  24th  May  1776,  the  Presbytery  appointed  Dr.  Webster  to  introduce  Mr.  Balfour 
to  his  congregation  in  Lady  Glenorohy's  Chapel ;  but  this  order  was  reversed  by  the 
Synod  of  Lothian  and  Tweeddale,  who,  on  12th  November  1776,  pronounced  a 
deliverance,  wherein  they 

"disapprove  of  the  Presbytery  of  Edinburgh  for  appointing  one  of  their  number  to 
preach  at  the  introduction  of  a  minister  into  a  chapel  declared  by  the  proprietor  to  be 
private  property,  and  never  intended  to  be  upon  the  footing  of  the  Establishment,  nor 
connected  with  it  as  a  chapel  of  ease  to  the  city  of  Edinburgh,  and  do  reverse  the  said 
sentence :  And  farther,  so  long  as  the  said  chapel  remains  unconnected  with  this  Church, 
the  Synod  did,  and  hereby  do,  discharge  all  ministers  and  probationers  within  their 
bounds  to  officiate  in  the  said  chapel,  and  discharge  the  ministers  of  this  Church  to 
employ  the  minister  of  the  said  chapel  to  officiate  for  them." 

The  deliverance  of  the  Presbytery  was  reversed  by  the  General  Assembly,  in  1777, 
in  terms  of  the  following  resolution : 

"  The  General  Assembly,  waiving  the  consideration  of  the  first  part  of  the  Synod's 
sentence,  disapproving  of  the  Presbytery  of  Edinburgh  appointing  Dr.  Webster  to 
introduce  Mr.  Balfour  to  the  chapel,  by  preaching  upon  that  occasion,  agreed,  without  a 
vote,  to  reverse,  and  hereby  do  reverse,  the  second  part  of  the  Synod's  sentence,  pro- 
hibiting all  the  ministers  and  probationers  within  their  bounds  to  officiate  in  said  chapel, 
and  discharging  the  ministers  of  this  Church  to  employ  any  minister  of  the  said  chapel 
to  officiate  for  them.  And,  in  case  the  matter  shall  again  be  brought  before  the  Presby- 
tery, the  Assembly  recommends  to  them  to  take  proper  care  that  the  person  to  be 
admitted  to  the  said  chapel  conform  himself  to  the  standards  of  this  Church." 

The  Presbytery  of  Dunblane,  in  which  Lecropt  is  situated,  refused  to  loose  the 
pastoral  relation  between  Mr.  Balfour  and  his  parish.  It  appears  from  the  narrative 
prefixed  to  "  Institutes,"  drawn  up  by  Lady  Glenorchy,  and  afterwards  to  be  noticed,  that 

"  accordingly,  the  chapel  was  supplied  by  ministers  and  probationers  of  the  Church  of 
Scotland,  and  by  Dissenting  ministers  from  England,  till  October  1777,  when  I"  (Lady 
Glenorchy)  "  appointed  the  Reverend  Francis  Sheriff  to  be  the  stated  minister  of  it,  who 
was  introduced  to  his  charge  by  the  Reverend  Robert  Walker,  one  of  the  ministers  of 
the  High  Church  of  Edinburgh." 

In  none  of  those  arrangements,  however,  did  the  Presbytery  interfere. 

The  next  notice  of  the  subject  appearing  in  the  minutes  of  the  Presbytery  was  dated 
28th  July  1780.     On  which  day 

"  Dr,  Webster  represented  to  the  Presbytery,  that  the  Reverend  Mr,  Jones,  who  has 
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been  employed  for  some  time  to  officiate  in  the  chapel  built  by  the  Right  Honourable 
Lady  (xleuorchy,  had  acquainted  him,  that  he  had  been  ordained  a  minister  by  a  class  of 
Presbyterian  minister  in  London,  who  are  in  full  communion  with  the  Church  of 
Scotland,  of  which  an  attestation  by  the  Reverend  Dr.  Hunter,  late  of  Soutli  Leith,  and 
Dr.  Trotter,  late  of  Ceres,  was  produced  and  read  to  the  Presbytery."  "  Dr.  Webster 
further  represented,  that  Mr.  Jones  earnestly  desired,  in  order  to  give  full  satisfaction  to 
the  reverend  Presbytery  of  his  firm  adherence  to  the  discipline,  as  well  as  to  the  doctrines 
of  the  Established  Church,  that  he  might  be  permitted  to  subscribe  the  Confession  of 
Faith  and  Formula  in  their  presence.  The  Doctor,  therefore,  moved  that  Mr.  Jonee 
should  be  called  upon  for  that  purpose,  in  consequence  of  his  own  request;  which 
motion  being  agreed  upon  by  the  Presbytery,  Mr.  Jones  was  called,  and  having  compeared, 
he  subscribed  the  Confession  of  Faith  and  Formula  enjoined  by  the  Assembly  1711 ;  and 
expressed,  in  proper  terms,  that  though  he  did  not  enjoy  any  emoluments  of  the  Estab- 
lishment, it  would  always  give  him  the  highest  satisfaction  to  be  in  communion  with  the 
ministers  and  members  of  tJie  Church." 

By  trust-disposition,  dated  26th  January  1786,  Lady  Glenorchy  disponed  the  chapel, 
school-house,  and  other  property  thereto  attached,  to  five  gentlemen  specially  named  as 
trustees, 

**  But  in  trust  always,  for  the  uses,  ends,  and  purposes  to  be  specified  in  a  writing  to 
be  executed  by  her  at  any  time  during  her  life  relative  thereto,  and  with  and  under  such 
conditions  and  regulations  as  she  should  thereby  appoint^  and  which  should  be  equally 
binding  as  if  the  same  were  engrossed  therein." 

By  this  disposition,  the  trustees  and  their  successors  in  office,  were  empowered,  inUr 
cdia,  to  nominate  new  trustees  from  time  to  time  to  supply  any  vacancies  which  might 
occur  in  their  number. 

New  trustees  were  accordingly  nominated  from  time  to  time,  and  the  property  thus 
came  to  be  vested  in  the  present  defenders. 

In  1786,  Lady  Glenorchy  prepared  a  set  of  rules  or  "institutes,"  in  the  preamble  to 
which  her  Ladyship  stated,  that  her  object  in  erecting  the  chapel  was 

"  to  have  the  doctrines  of  the  Gospel,  as  they  are  explained  in  the  Confession  of  Faith  of 
the  Church  of  Scotland,  faithfully  preached,  the  ordinances  of  the  Gospel  administered 
in  purity,  and  a  voluntary  discipline,  agreeable  to  the  Word  of  Grod,  exercised  without 
partiality  among  the  congregation  which  might  assemble  in  that  place." 

Then,  after  narrating  the  various  steps  above  mentioned,  in  providing  a  stated  pastor, 
she  goes  on : 

"  And  it  now  being  my  earnest  desire  that  the  chapel  may  be  employed  after  my 
death,  and  in  all  time  to  come,  for  the  same  [308]  useful  purposes,  and  that  it  may  be 
supplied  with  a  succession  of  ministers  and  other  church  officers,"  &c.,  "who  shall 
conscientiously  discharge  the  several  duties  of  rulers  in  a  Christian  congregation ;  and 
having,"  &c.,  "  conveyed  and  disponed  the  chapel,  and  all  that  appertains  thereto,  to 
certain  trustees,"  *  *  *  "  I  do  lay  down  the  following  rules,  charging  my 
trustees  to  adhere  strictly  thereto  as  far  as  possible." 

The  first  rule  regulated  the  appointment  of  trustees,  who  were  to  be  five  in  number, 
and  of  "sound  Calvinistic  principles." 

The  third  rule  directed  the  trustees,  when  the  office  of  minister  became  vacant,  to 
look  out  for  a  person  possessed  of  the  qualifications  mentioned  in  rule  6th, 

"  to  be  proposed  to  the  session  and  communicants,  by  the  majority  of  whom  the  nunister 
is  always  to  be  called ;  and  it  is  provided  that  the  *  trustees  are  at  no  time  to  place  a 

*  minister,  as  the  stated  pastor  of  that  congregation,  without  the  consent  and  approbation 

*  of  the  majority  of  the  session  and  communicants.' " 

The  fourth  rule  contains  a  "  charge  "  to  any  trustee  adopting  principles  inconsistent 
with  the  doctrines  of  the  Confession  of  Faith  of  the  Church  of  Scotland,  "  to  give  up 
this  trust ; "  but  no  declaration  of  forfeiture  of  office  was  contained  in  the  rules,  nor  any 
means  of  removing  a  trustee. 

The  fifth  was  as  follows : 

"  This  chapel  shall  at  no  time  be  turned  into  a  church  upon  the  National  Estabhah- 
ment,  endowed  with  a  legal  benefice,  and  having  a  parish  annexed  to  it,  but  shall  remain 
a  free  place  of  worship,  wherein  divine  ordinances  shall  be  dispensed  by  a  miiuster  of 
the  Protestant  reformed  religion,  of  the  character  afterwards  described,  to  those  who,  by 
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taking  seats  in  the  chapel,  or  receiving  gratis  tickets  of  admission,  shall  voluntarily  put 
themselves  under  his  pastoral  care." 

The  siacth  rule  required  that  the  minister  should  he  of  sound  Calvinistic  principles, 
and  that  he  should  "suhscrihe,  if  required  hy  the  trustees,  the  doctrinal  articles  of  the 
Confession  of  Faith  of  the  Church  of  Scotland."  It  farther  declared,  that  if  the  minister 
fell  into  gross  immorality  or  doctrinal  error,  or  encumbered  himself  with  secular 
employments  inconsistent  with  the  discharge  of  his  duty, 

*'the  trustees  shall,  upon  a  representation  being  made  to  them  by  the  session,  and 
evidence  produced  thereof,  be  empowered  hereby  to  withhold  his  salary  and  appoint  a 
preacher  to  officiate  in  his  place  in  the  chapel,  till  such  time  as  he  shall  either  give  proof 
of  his  repentance,  and  be  restored  to  the  good  opinion  of  his  flock,  or  relinquish  his  office." 

The  seventh  rule  provided  for  the  continued  subsistence  of  a  kirk-session,  and  fixed 
that  the  sentence  of  the  majority  should  be  final,  "  as  there  can  be  no  complaint  or  appeal 
to  any  other  Court." 

The  eighth  provided  for  the  examination  and  admission  of  communicants  by  the 
session,  and  the  ninth  for  receiving,  to  occasional  communion,  members  of  other 
congregations. 

The  tenth  directed  that  the  sacrament  should  be  "  administered  as  often  as  is  found 
agreeable  to  the  stated  communicants,"  and  declares  it  to  be  expedient  that  it  should 
always  be  administered  at  the  same  time  as  in  the  other  churches  in  Edinburgh. 

The  eleventh  regulated  the  matter  of  striking  off  unworthy  persons  from  the  roll  of 
communicants,  which  was  to  be  done  by  the  session. 

The  twel/th  provided  for  the  appointment  of  precentor  and  door-keepers ;  and  the 
thirteenth  for  the  disposal  of  the  collections  at  the  doors  of  the  chapel,  which  were  placed 
under  the  management  of  the  session,  to  be  applied  chiefly,  after  defraying  the  expenses 
of  communion  elements  and  other  incidental  expenses,  in  the  way  of  distribution  among 
the  "  poor  of  the  household  of  faith,  particularly  those  who  belong  to  this  chapel ; " 
occasional  donations  being  given  to  the  public  charities  of  Edinburgh. 

No  subsequent  steps  of  importance  were  taken  in  the  Presbytery  with  relation  to 
Lady  Glenorchy's  Chapel  during  her  Ladyship's  lifetime,  nor  till  28th  February  1826, 
when  the  trustees  of  that  institution 

"  laid  before  the  Presbytery  several  papers  relative  to  a  proposal  for  having  Mr.  John 
Purves  nominated  and  appointed  assistant  and  successor  to  the  Reverend  Dr.  Jones, 
minister  of  Lady  Glenorchy's  Chapel,  Edinburgh." 
A  committee  was  thereupon  appointed 

''to  confer  with  Dr.  Jones  and  the  trustees  of  Lady  Glenorchy's  Chapel,  as  to  any 
difficulties  that  may  require  to  be  explained  and  understood  before  the  Presbytery's 
farther  procedure  in  the  case." 

On  29th  March  1826,  a  minute  of  a  meeting  of  the  trustees,  and  a  draft  bond  for 
stipend  to  Mr.  Purves,  were  laid  before  the  Presbytery,  with  the  terms  of  both  of  which 
"they  were  entirely  satisfied,"  and  resolved  accordingly  to  "proceed  in  the  case,  by 
forwarding  the  settlement  of  Mr.  Purves  as  assistant  and  successor  to  Dr.  Jones." 

The  minute  of  the  trustees  above  referred  to  concluded  as  follows : 

"The  trustees  are  satisfied  that  it  was  Lady  Glenorchy's  intention  that  this  chapel 
should  be  in  connection  with  the  Established  Church ;  and  she  seems,  in  this  manner, 
to  have  pledged  herself  to  the  Presbytery,  that  it  should  continue  to  be  so,  under  this 
condition,  as  expressed  in  her  letters  above  referred  to,  that  it  should  at  no  time  become 
a  church  connected  with  a  parish,  or  endowed  with  a  legal  benefice. 

"Since  the  death  of  Lady  Glenorchy,  the  same  principles  have  been  uniformly 
adhered  to  by  the  trustees  and  minister.  No  persons  but  those  in  full  communion  with 
the  Church  have  ever  assisted  or  officiated  there.  Every  injunction  of  Presbytery, 
Synod,  or  Assembly,  for  the  reading  of  admonitions,  making  collections,  &c.,  have  always 
been  instantly  obeyed ;  and  when  it  was  proposed  in  1793  to  have  an  additional  minister, 
application  was  made  by  the  trustees  to  the  Presbytery,  by  whom,  in  the  following  year, 
Mr.  Ewing  was  ordained. 

"  From  these  facts,  the  trustees  feel  that  they  are  equally  fulfilling  the  sacred  trust 
committed  to  them  by  the  honourable  foundress,  and  acting  in  concordance  with  their 
own  decided  sentiments,  when  they  declare,  in  the  most  unqualified  manner,  their 
conviction  that  it  was  Lady  Glenorchy's  wish  and  intention  that  this  cha|>el  should  never 
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Suppose  the  workman  does  this,  can  he  be  ordered  to  serve  for  the  next  14  days  after 
he  is  discovered ;  and  can  such  order  be  enfored  by  summary  imprisonment  1  PracticaDy, 
that  is  the  case  before  us.  Now,  in  Campbell's  case  the  workman  was  to  serve,  say  for 
the  whole  year  1800 ;  he  fails  to  serve  the  whole  of  that  year,  and  he  is  asked  to  serve 
in  1801  for  a  period  corresponding  in  length  to  the  part  of  1800  during  which  he  did 
not  serve.  That,  however,  was  found  not  to  be  a  legal  demand  in  Campbell's  ca%. 
The  principle  in  that  case  and  in  the  present  is  the  same.  The  obligation  has  become 
imprestable,  and  loco  facti  impreatabtlis  suhit  damnum  et  interesse.  If  the  workman's 
running  away  from  the  service  be  equivalent  to  notice,  then  the  engagement  is  limited 
to  14  days  from  the  date  when  he  runs  away.  But  can  it  be  said  that  running  away  is 
not  equivalent  to  notice?  Surely  not.  In  that  case,  then,  the  obligation  becomes 
imprestable,  and  the  only  reparation  that  can  be  legally  asked  by  the  master  after  the 
lapse  of  14  days  is  damages.  It  was  long  subsequent  to  the  expiry  of  the  14  days  that 
the  warrant  under  suspension  was  pronounced.  I  rather  think  the  case  of  Campbell 
applies,  and  that  the  objection  I  have  stated  cannot  be  got  over. 

Lard  Fullerton, — If  the  question  of  competency  were  open — ^if  it  were  not  fixed  that 
summary  imprisonment  was  a  competent  mode  of  enforcing  an  obligation  of  service— I 
should  be  disposed  to  hold  that  such  warrant  was  not  competent.  I  cannot  reconcile 
such  warrants  with  the  decision  in  the  case  of  Murray  v.  Bisset^  where  it  was  held  that 
a  sheriff  could  not  compel  performance  of  a  civil  obligation  by  a  siunmary  warrant  of 
imprisonment.  The  judgment  in  that  case  is  quite  general  in  its  terms.  Observe  the 
peculiarity  of  this  case.  Had  a  charge  been  given  on  a  decree,  whether  in  a  smnmarj 
or  ordinary  action,  it  could  not  have  contained  any  such  order  as  is  embodied  in  this 
warrant.  How  could  there  be,  in  any  action  of  one  sort  or  the  other,  a  summary  order 
on  the  defender  to  find  caution  to  serve  for  a  certain  time  1  That  would  be  an  order 
binding  the  defender  to  do  something  not  contained  in  the  contract  by  which  he  is 
bound. 

Then,  there  does  arise  the  difficulty  pressed  by  the  suspender.     If  you  imprison  a 
man  till  he  performs  his  service,  what  is  the  result?    It  is  most  inconsistent.    You 
have  bound  the  man  by  contract  to  do  that  which  does  not  in  its  nature  admit  of  being 
enforced  by  imprisonment.     You  imprison  him  for  not  fulfilling  his  contract,  and  by 
doing  so,  you  prevent  him  from  fulfilling  it.     There  are  many  things  which  in  their 
nature  may  be  enforced  by  imprisonment,  such  as  signing  a  deed ;  but  a  contract  of 
service  cannot  be  so  enforced.     I  say,  then,  that  if  the  question  of  competency  were 
open,  I  do  not  see  how — consistently  with  the  case  of  Henderson  v.  Bisset — ^we  could 
sustain  such  summary  warrants  of  imprisonment  to  enforce  obligations  of  service.    Their 
competency,  however,  seems  to  have  been  so  completely  fixed  by  the  decisions  referred 
to  by  your  Lordships,  that  I  suspect  we  cannot  depart  from  those  decisions.     On  that 
general  question  of  competency,  we  must,  I  suspect,  be  bound  by  the  previous  decisions 
of  the  Court.     If  such,  however,  be  the  general  rule,  it  is  one,  I  think,  which  must  be 
strictly  scrutinized  as  a  general  rule  resting  on  these  decisions;  and   the  slightest 
[277]  variation  in  any  case  will  be  held  as  withdrawing  such  a  case  from  their  sanction. 
Such,  accordingly,  was  the  course  adopted  by  the  Court  in  deciding  the  case  of  Campbell 
V.  Anderson,  where  the  warrant  was  held  illegal.     Let  us,  then,  look  at  the  case  before 
us.     The  suspender  entered  into  the  respondent's  service,  which  he  was  not  to  be  entitled 
to  quit  without  giving  14  days'  previous  notice.     An  ingenious  argument  has  been  raised 
on  the  case  of  Campbell  v.  Anderson,  to  this  effect,  viz.,  that  desertion  was  equivalent  to 
notice ;  and  that  after  14  days'  desertion,  there  was  no  time  left  for  the  application  of  the 
summary  warrant.     But  I  suspect  that  point  also  has  been  settled  against  the  suspender, 
in  the  case  of  Baebum  v,  Reid.     I  think,  then,  that  if  the  course  adopted  in  the  case  of 
Raebum  v,  Reid  had  been  followed  here,  we  must  have  found  that  the  proceedings  were 
unimpeachable.     But  the  course  followed  in  this  case  has  been  very  different.    In  the 
case  of  Raeburn  the  proceedings  were  perfectly  regular.     In  the  first  place,  a  petition  vas 
presented,  praying  the  Sheriff  to  find  that  Raebum  was  bound  to  have  given  his 
employers  four  weeks'  previous  notice  before  leaving  their  coal-pit ;  "  and  consequently 
to  find  that  Raeburn  is  bound  to  return  to  his  work  at  least  four  weeks  from  the  date  of 
his  return,  and  to  appoint  him  to  find  sufficient  caution,"  &c.,  "  not  only  so  to  return,  bat 
also  faithfully  to  work  there  during  that  period,  and  failing  his  finding  such  security,  to 
grant  warrant  to  imprison  him,"  &c.     The  form  of  this  petition  required  the  Sheriff  to 
find  the  nature  of  the  service  which  the  workman  had  engaged  to  perform,  and  to  fix  the 
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period  of  such  service.     The  Sheriff  accordingly  pronounced  an  interlocutor,  finding  that 
"  the  practice  in  the  petitioners'  colliery  was  to  give  four  weeks'  previous  warning  by  any 
collier  intending  to  leave  the  work^  and  that  the  respondent  was  in  the  knowledge  of  this 
practice ;  that  it  was  instructed  that  the  respondent  left  the  petitioners'  service  without 
giving  such  warning ;  that^  therefore,  the  respondent  is  bound  to  return  to  the  petitioners' 
service,  and  to  continue  therein  for  at  least  four  weeks;  and  ordains  him  to  do  so 
immediately,  upon  intimation  of  this  interlocutor  to  him,  with  certification."     It  was 
only  after  this  interlocutor  was  intimated,  became  final,  and  was  not  imj^lemented,  that 
ivarrant  of  imprisonment  was  granted  by  the  Slieriff.     How  different  was  the  course 
followed  in  the  present  case.     The  Sheriff  at  once  pronounces  warrant  in  very  general 
terms — (reads  warrant).     Then,  observe  no  period  of  service  is  sj^ecified  in  the  petition, 
nor  in  the  warrant  of  the  Sheriff.     In  Raeburn's  case  the  Sheriff  fixed  what  the  term  of 
the  workman's  service  was.     It  was  necessary  for  him  to  do  so  from  the  form  of  the 
petition  ;  and  I  think  that  in  any  view  the  term  of  service  must  be  fixed.     Then,  having 
fixed  the  term  of  service,  the  Sheriff  applied  the  warrant  of  imprisonment  to  the  term  of 
service  which  he  had  so  found.     Here  the  term  of  service  was  not  fixed.     Surely,  how- 
ever, where  caution  was  ordered  to  be  found,  this  should  have  appeared  dbtinctly.     The 
cautioner  should  have  been  able  to  see  the  exact  limits  of  the  obligation  which  he  was  to 
come  under.     It  is  said  to  be  common,  in  point  of  practice,  to  grant  warrant  of  imprison- 
ment in  cases  like  the  present^  without  fixing  the  term  of  service.     But  there  is  nothing 
whatever  in  any  judgment  of  the  Court  of  Session  to  warrant  such  a  practice.     If  it  Ije 
necessary  to  proceed  at  once  by  summary  warrant,  as  was  done  here,  the  term  of  service 
ought  to  be  distinctly  fixed.     I  think,  then,  that  there  is  a  substantial  difference  between 
the  procedure  here  and  that  followed  in  Raeburn's  case,  and  that  the  warrant  in  this  case 
is  liable  to  objections  which  render  it  a  bad  warrant. 

Lord  Jeffrey, — I  participate  in  the  grave  doubts  expressed  by  Lord  FuUerton  as  to 
the  propriety  and  fundamental  legality  of  those  summary  warrants  of  imprisonment 
which  ivere  recognized  as  legal  and  proper  in  the  cases  of  Kaeburn  and  Gentle,  and  the 
decisions  in  which  have  since  been,  no  doubt,  held  to  have  settled  the  point  of  law  in 
subsequent  practice.     In  such  a  state  of  matters,  it  is  in  general  very  undesirable  to  go 
back,  and  I  should  feel  great  hesitation  in  encouraging  any  suggestion  for  a  reconsidera- 
tion of  those  authorities.     But  if  there  be  a  growing  impression, — if  many  of  the  Judges 
have  felt^  and  are  feeling,  the  doubts  which  I  have  just  expressed,  perhaps  the  general 
question  might  yet  be  reconsidered.     That  could  not  be  done,  of  course,  without  a  con- 
sultation of  the  whole  Court.     I  should  be  unwilling  to  propose  such  a  consultation, 
although  I  rather  think  it  wiU  come  to  that  sooner  or  later.     I  should  have  less  hesita- 
tion, however,  to  open  up  the  law  as  to  the  matter  in  hand  than  in  most  other  cases,  for 
here  the  contracts  of  parties  would  not  be  unsettled ;  it  could  only  lead,  in  any  view,  to 
the  denial  of  an  extraordinary  remedy  which  had  been  previously  conceded.     On  the 
other  hand,  I  chink  that  all  claims  of  damages  for  the  exercise  of  such  extraordinary 
remedies  in  time  past  would  be  excluded  by  the  final  judgments  of  Raebum  and  Gentle, 
and  that  the  law  might  on  that  matter  be  safely  reconsidered  either  here  or  in  the  House 
of  Lords ;  and  that  with  the  less  hesitation,  because  it  is  not  a  matter  of  ordinary 
contract.     Besides,  if  summary  warrants  of  imprisonment  be  objectionable  on  constitu- 
tional principles,  and  an  obtrusion  on  the  rights  of  the  lieges,  it  is  never  too  late  to  amend 
our  practice.     Had  I  been  prepared  to  support  the  warrant  of  the  Sheriff  in  other 
respects,  I  might  have  been  more  anxious  to  go  into  the  question  of  general  principle,  to 
which  I  have  alluded,  and  on  which  I  feel,  in  common  with  the  late  Lord  Gillies,  and 
with  Lords  FuUerton,  Robertson,  and  I  believe  Lord  Cockbum,  many  grave  and  serious 
doubts.     But  the  species  facti  of  the  present  case  are  not  within  the  warranty  of  the  case 
of  Raebum  v.  Keid.     In  that  case,  to  relieve  the  procedure  of  the  obvious  a})surdity  of 
imprisoning  a  man  de  planOy  aye  and  until  he  return  to  work,  the  parties  and  the  Sheriff 
proceeded  by  two  stages.     The  workman  was  first  ordained  to  go  back,  and,  in  terms  of 
his  contract,  serve  out  his  appointed  time.     That  interlocuUir  was  intimated,  and  the  man 
had  an  opportunity  of  returning  to  his  work.     Why  he  did  not  go  back  does  not  appear. 
But  it  was  only  on  his  contumacy  that  the  ulterior  proceeding — the  warrant  of  imprison- 
ment— was  granted.     Here,  however,  that  which  was  the  ulterior  proceeding  in  Kaeburn's 
case  was  adopted  at  once.     I  think,  therefore,  that  the  warrant  here  in  question  is  not 
within  the  sanction  of  the  case  of  Kaeburn. 

Liord  FuUerton  has,  I  think,  rather  too  much  overlooked  the  importance  of  the 
8.R.B.  J.  35 
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case  of  Campbell  v,  Anderson.  That  case  rather  infringes  on  the  authority  of  Baebum's 
case.  For,  observe,  it  was  not  denied  in  that  case  that  the  workman  was  bound  to  iMke 
up  the  lost  days  in  the  year  during  which  he  had  bound  himself  to  serve.  On  the 
contrary,  the  workman  had  entered  upon  a  new  period  of  service  equivalent  to  the 
number  of  days  lost  to  his  master  during  the  year  of  his  service.  In  making  up  those 
days,  he  remained  for  a  month  after  the  year  of  service  had  expired,  and  then  deserted. 
The  day  following,  a  petition  was  presented  by  his  employer,  stating  that  the  workman 
had  deserted  the  renovated  term  of  service  a  considerable  time  before  that  term  had 
expired,  t.e.,  before  the  lost  days  of  the  preceding  year*s  service  had  been  made  up.  The 
remedy  of  summary  imprisonment  was  there  held  inapplicable.  But  the  present  is  a 
much  stronger  case.  The  petition  was  not  served  on  the  suspender  till  long  after  the 
lapse  of  14  days  from  the  date  of  his  desertion,  which  was  certainly  notice  sufficient  to 
the  employers  that  he  was  to  leave  their  service.  Therefore,  nothing  was  left  the 
respondents  but  a  claim  of  damage.  Could  there  have  been  an  order  on  the  suspender  from 
the  moment  after  his  desertion  to  serve  for  more  that  14  days?  Certainly  not.  Here, 
then,  we  find  him  giving  notice,  by  deserting,  and  the  engagement  thereafter  dissolving, 
and  ultimately  ending,  at  the  end  of  14  days.  But  after  the  14  days  have  passed,  the 
respondents  are  endeavouring  to  force  the  suspender,  under  the  compidsUor  of  imprison- 
ment, to  serve,  not  to  the  conclusion  of  the  term  of  service,  but  for  a  period  which  is  to 
be  a  surrogaium  for  that  part  of  the  term  of  service  during  which  he  was  absent.  Such 
a  claim  of  reparation  for  breach  of  service,  however,  can  only  be  entertained  as  a  claim  of 
damage,  upon  the  well-known  rule  of  law,  loco  facti  imprestabilis  subit  damnum  et 
interesse.  In  the  view,  then,  taken  of  Campbell's  case  by  Lord  Mackenzie,  I  entirely 
concur. 

I  also  agree  with  Lord  Fullerton  in  the  objections  stated  by  him  to  the  Sheriff's 
warrant,  and  in  the  reasons  on  which  that  objection  was  rested.  The  case  put  by  your 
Lordship  in  the  chair,  as  to  the  risk  of  perpetual  incarceration  under  such  a  warrant  as 
the  present,  was  very  strong,  and  also  aflfects  my  opinion  materially. 

Lord  Justice- General, — This  is  a  most  important  question  touching  the  liberty  of  the 
subject ;  and  I  think  we  must  at  once  proceed  to  consult  the  whole  Court,  so  that  there 
may  be  laid  down  a  rule  to  be  strictly  observed  for  the  future.  Considering  that  the 
opinions  now  delivered  have  not  been  rested  ujwn  any  one  specific  ground — how  would  it 
be  possible,  if  we  passed  the  note,  and  if  an  action  of  damages  were  brought  by  the  sus- 
pender to-morrow,  for  any  Judge  to  lay  down  to  the  jury  the  law  relative  to  summary 
imprisonment  with  safety  ? 

The  other  Judges  concurred. 

[278]  The  Court  accordingly  pronounced  the  following  interlocutor  : 

*'  Appoint  the  parties  to  give  in  additional  minutes  of  debate  by  the  first  box-day,  and 
to  be  interchanged,  revised,-  and  boxed  by  the  second  box-day  in  the  ensuing  vacation; 
and  thereafter  appoint  copies  of  the  printed  papers  in  the  cause,  and  of  this  interlocutor, 
to  be  boxed  to  the  Judges  of  the  Second  Division,  and  to  the  permanent  Lords  Ordinary, 
in  order  to  obtain  the  opinion  of  the  consulted  Judges  with  their  earliest  convenience, 
on  the  question,  whether  the  deliverance  and  warrant  of  the  Sheriff  in  this  case  was  or 
was  not  legal ;  and,  in  the  meantime,  supersedes  advising  the  cause  until  said  opinions 
shall  have  been  obtained." 

The  case  was  afterwards  taken  out  of  Court  by  a  compromise. 


No.  90.      XVIII.  Jurist  305.     4  March  1846.     1st  Div.—Lord  Cuninghame. 

The  Presbytery  of  Edinburgh,  Purauers  and  Suspenders. — SolicUor-Oeneral 

(Anderson),  B,  Bell, 

The  Trustees  of  Lady  Glenorchy's  Chukch  and  The  Rev.  George  Ramsay 
Davidson,  Defenders  and  Respondents. — BtUherfurd,  Dunlop, 

Church — Process — Title  to  sue — Jurisdiction — Right  of  Presentation — Trust — Statute  2 
and  3  Vict,  c,  32 — Private  Act. — Lady  Glenorchy  disponed  the  chapel  (which  bore 
her  name),  school-house,  and  property  attached  thereto,  to  trustees,  for  certain  trust- 
purposes  "  to  be  specified  in  a  writing  to  be  executed  by  her  relative  thereto."  Her 
Ladyship  subsequently  laid  down  certaiji  rules  or  "  institutes "  for  the  regulation  of 


tvm.  Juzist  184^    PRESBV.  O^  EDIN.  v.  riRS.  OF  GLE^OROHY^S  C^URCd,  &a    547 

the  trustees.  In  order  to  participate  in  the  advantages  offered  to  chapels  in  connection 
[306]  with  the  Establishment,  by  the  act  of  the  General  Assembly  passed  in  1834 
(called  the  Chapel  Act),  the  trustees  obtained  an  act  of  parliament  (2  and  3  Vict.  c. 
32),  authorizing  them  to  revise  the  rules  and  "  institutes "  of  the  chapel,  and  "  to 
make  such  alterations  thereon,  or  additions  thereto,  as  shall  enable  the  said  trustees, 
by  making  such  rules  and  institutes,  in  conformity  with  the  rules  of  the  Established 
Qiurch  of  Scotland,  to  keep  the  said  chapel  at  all  times  in  connection  and  full  com- 
munion with  the  said  Established  Church,"  &c.  The  act  farther  provided,  "  that  all 
persons  nominated  to  be  ministers  of  the  "  chapel  "  shall  be  duly  qualified  according 
to  the  laws  of  Scotland,  and  the  form  of  government  therein  by  law  established." 
The  trustees  thereafter  drew  up  a  new  set  of  rides  in  conformity  with  the  above  act. 
The  minister  of  the  chapel,  appointed  by  the  trustees,  su})6equently  seceded  from  the 
Established  Church  of  Scotland,  and  ceased  to  be  a  minister  thereof,  and  he  and  all 
the  trustees  became  members  of  the  Free  Church.  The  General  Assembly's  Chapel 
Act  was  soon  afterwards  repealed.  In  conjoined  actions  of  suspension  and  interdict, 
and  of  declarator  at  the  instance  of  the  Presbytery  of  Edinburgh — Circumstances  in 
which  held,  1.  that  the  Presbytery  had  a  sufficient  title  to  sue,  and  that  the  Court  of 
Session  had  a  competent  jurisdiction  to  entertain  and  try  the  question  raised ;  2.  that 
the  nunister  of  the  chapel  had  ceased  to  be  qualified  to  officiate,  and  was  not  entitled 
to  hold  possession  of  the  chapel ;  and  3.  that  the  trustees  were  bound  to  present, 
within  a  reasonable  time,  another  minister  to  the  chapel,  duly  qualified  according  to 
the  laws  and  rules  of  the  Established  Church  of  Scotland. 

The  Right  Honourable  Wilielma  Lady  Glenorchy,  who  was  in  communion  with  the 
Established  Church  of  Scotland,  purchased,  in  1772,  a  piece  of  ground  in  the  Orphan 
Hospital  Park,  Edinburgh,  on  which  she  built  a  chapel,  since  known  as  Lady  Glenorchy's 
Chapel.  Soon  after  this  purchase  she  entered  into  a  correspondence  with  the  Presbytery 
of  Edinbin-gh,  relative  to  her  intentions  in  erecting  the  chapel,  and  the  mode  in  which 
she  proposed  it  should  be  managed.  Her  Ladysliip's  first  (communication  to  the 
Presbytery  was  contained  in  a  letter  addressed  to  the  moderator,  dated  25th  April  1774. 
The  letter  commenced  by  noticing  tlie  insufficient  accommodation  which  "  the  churches 
belonging  to  the  Establishment "  afforded  to  the  poor,  and  setting  forth  that  her  Lady- 
ship had  therefore  thought  it  her  duty  to  build  a  chapel,  in  which  a  considerable 

"  number  of  our  communion,  who  at  present  are  altogether  unprovided,  may  enjoy  the 
comfort  and  benefit  of  the  same  ordinances  that  are  dispensed  in  their  parish  churches ; 
and  where  I  hope  to  have  the  pleasure  of  accommodating  some  hundreds  of  poor 
people"     **♦♦*♦♦**♦ 

"  The  chapel  will  soon  be  ready  to  receive  a  congregation ;  and  it  is  my  intention 
to  have  it  supplied  with  a  minister  of  approved  character  and  abilities  who  shall  give 
security  for  his  soundness  in  the  faith,  and  his  loyalty  to  government.  It  "will  give  me 
pleasure  to  be  informed  that  the  Presbytery  approve  of  my  general  design ;  and  that  it 
will  be  agreeable  to  them  that  I  ask  occasional  supply  from  such  ministers  and  i)roba' 
tioners  as  I  am  acquainted  with,  till  a  congregation  be  formed,  and  supplied  with  a  stated 
minister.  And  I  beg  you  wiU  do  me  the  favour  to  present  this  letter,  with  my  respect- 
ful compliments,  to  the  reverend  Presbytery  at  their  first  meeting.     I  am,"  &c. 

"  The  Presbytery  having  approved  of  Lady  Glenorchy's  general  design,  and  empowered 
accordingly,"  appointed  the  moderator  to  communicate  their  opinion  to  her  Ladyship, 
who  addressed  a  second  letter  to  the  moderator,  dated  27th  December  1775  : 

"The  Presbytery  having  been  pleased  to  signify  their  approbation  of  my  design, 
several  ministers  and  probationers  have  cheerfully  given  their  assistance  ;  and  I  have  no 
doubt  they  will  continue  such  assistance,  which  in  future  will  only  be  necessary  at 
particular  times,  as  the  chapel  is  now  statedly  supplied  by  the  Reverend  Thomas  Grove, 
a  minister  of  established  character  and  abilities,  who,  for  several  years,  has  been  a  pastor 
of  a  Protestant  dissenting  congregation  in  England,  and  as  such  gave  the  security 
required  by  law  in  that  part  of  the  kingdom,  for  his  loyalty  to  government,  and  his 
adherence  to  those  essential  doctrines  of  tJie  Reformaticni  in  which  the  established  con- 
fessions of  both  churches  are  happily  agreed.  He  is  well  known  to  several  ministers  of 
this  city  and  subur}>s,  with  whom  he  has  joined  in  niiniaterial  communion,  and  to  those 
who  attend  at  the  chapel,  having  preachecl  to  them  during  the  space  of  three  months  last 
year,  and  as  many  this  year,   to  whom  his  ministrations  are  so  acceptable,   that  they 


556    PRESBY.  OF  EDIN.  V.  TRS.  OP  GLENORCHY's  CHURCH,  &a   ZYIXL  JMit  ISHb 

a  legal  and  binding  law  of  the  Church,  having  been  an  inherent  and  essential  oondition 
of  the  private  Act  of  Parliament  obtained  by  the  trustees,  and  of  the  new  r^^ations 
adopted  under  it,  but  as  it  had  now  been  declared  by  the  Civil  Courts  to  be  illegal,  and 
by  the  Church  Courts  to  be  of  necessity  repealed,  the  provisions  of  the  Act  and  relative 
regulations  could  not  now  be  enforced ;  and,  in  the  circumstances,  the  trustees  were  not 
bound  by  that  Act,  or  by  these  new  regulations,  because  the  essential  counterpart  con- 
ditions incumbent  on  the  Presbytery  could  not  now  be  fulfilled.  4.  The  decree  sought 
for  would  be  in  subversion,  not  only  of  the  original  institutes  of  the  chapel  in  question, 
but  also  of  the  new  regulations.  5.  Such  decree  would  effect  a  total  and  permanent 
diversion  of  the  place  of  worship  from  the  purposes  to  which  it  was  devoted  by  the 
foundress,  ix)  purposes  at  direct  variance  with  her  declared  will  and  intentions ;  it  being 
her  anxious  wish,  that  while  the  chapel  which  she  founded  should  be  in  '*  communion " 
with  the  Established  Church  in  that  spiritual  sense  in  which  that  word  was  used  in  the 
Confession  of  Faith  (chap.  26,  sec.  2),  the  chapel  should  not  form  a  constituent  part  of 
the  Church.  6.  No  jus  devolutum  could  in  any  case  belong  to  the  Presbytery.  7.  The 
conclusions  as  to  the  removal  of  the  defenders,  and  the  appointment  of  new  trustees  by 
the  Court,  were  incompetent  and  unfounded;  and  the  trustees  were  not  bound,  even 
supposing  the  new  regulations  to  be  binding,  to  limit  their  selection  of  future  trustees  to 
members  of  the  Establishment.  8.  The  school  and  funds  thereto  appropriated  were  not 
affected  by  the  provisions  of  the  Act  of  Parliament  which  were  founded  on  by  the 
pursuers,  and  would  at  all  events  fall  to  be  excepted  from  the  operation  of  any  decree  to 
be  pronounced  in  this  action. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

*'Sth  Jtdy  1845. — ^The  Lord  Ordinary  having  resumed  consideration  of  this  cause, 
with  the  revised  cases  and  whole  process.  Finds  that  an  Act  of  Parliament  was  passed  in 
the  year  1838,  whereby  it  was  provided,  that  the  defenders,  the  trustees  of  Lady 
Glenorchy's  Chapel  libelled  on,  and  their  successors,  should  be  authorized  to  revise  the 
rules  and  institutes  of  the  said  chapel,  and  *  to  make  such  alterations  thereon,  or  additions 
thereto,  as  shall  enable  the  said  trustees,  by  making  such  rules  or  institutes  in  eonr 
formity  with  the  ndee  of  the  Established  Church  of  Scotland^  to  keep  the  said  chapel 
at  all  times  in  connection  and  fuU  communion  with  the  said  Established  Church; 
provided  always,  that  all  such  alterations  and  additions  to  be  at  any  time  made  as 
aforesaid,  in  so  far  as  regards  the  ecclesiastical  affairs  of  the  said  chapel  or  church,  shall 
be  submitted  to,  and  approved  of  by  the  Presbytery  of  Edinburgh,  or  other  competent 
.judicatory  of  the  Church;  and  when  so  approved  and  confirmed,  the  said  rules  or 
institutes,  as  so  altered,  shall  be  tlienceforth  held  and  used  as  the  rules  or  institutes  of 
^jgjiiy  Glenorchy's  Chapel  or  Church,  until  again  altered  in  the  manner  herein  before 
provided ;  provided  always,  that  all  such  alterations  and  additions  shall  be  conMent 
with  the  laws  of  Scotland,  and  the  form  of  church  government  therein  by  lax 
established : '  Finds  that  it  was  further  provided  by  the  said  statute,  that '  all  persons 
so  nominated  and  appointed  to  officiate  as  ministers  of  the  said  church,  shall  be  duly 
qualified  according  to  the  laws  and  rules  of  the  Established  Church  of  Scotland : '  Finds 
that  the  said  Act  of  Parliament  has  never  been  repealed,  but  is  a  subsisting  Act  in  full 
force  :  Finds  that  the  trustees,  soon  after  the  said  Act  was  passed,  drew  up  a  set  of  new 
rules  for  the  management  of  the  said  chapel,  in  terms  of  the  said  Act,  whereby  it  was, 
inter  alia,  provided,  that  *  the  church  shall  be  called  Lady  Glenorchy's  Church,  and  be 
^  used  only  as  a  place  of  worship  in  connection  loith  and  subject  to  the  laws  of  the 

*  Established  Church  of  Scotland,  to  be  managed  according  to  the  conditions  and  pro- 
'  visions  contained  in  the  constitution,  as  now  sanctioned,  or  as  the  same  may  be  afte^ 

*  wards  altered  from  time  to  time ;  and  the  property  shall  not  be  applied  to  any  other 

*  purpose,  or  alienated,  except  in  the  event  of  a  new  place  of  worship  and  school  being 

*  provided,  when  the  same  shall  be  held  by  the  said  trustees,  and  their  successors  in  the 

*  said  trust,  for  the  uses,  ends,  and  purposes,  and  in  conformity  to  the  rules  laid  down  by 

*  Lady  Glenorchy,  subject  to  alterations  and  additions,  in  terms  prescribed  by  the  Act  of 

*  Parliament  1st  and  2d  Vict.  c.  22  : '  Finds  that  the  said  rules  were  approved  of  by  the 
Presbytery  of  Edinburgh,  on  28th  November  1838,  and  have  never  since  been  altered  or 
repealed  by  authority  and  consent  of  the  said  Presbytery :  Finds  it  admitted  that  the 
defender,  the  Reverend  George  Kamsay  Davidson,  the  minister  appointed  by  the 
defenders  to  officiate  in  the  said  church  or  chapel,  has  separated  himself  from  the 
Established  Church  of  Scotland,  and  is  no  longer  a  minister  thereof;  but  tb$t  the 
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defenders  have  nevertheless  refused  to  remove  him,  and  to  appoint  another  minister  in 
full  communion  and  connection  with  the  Church  of  Scotland  to  officiate  in  the  said 
chapel :  Under  these  circumstances,  Finds,  Imo,  That  the  pursuers,  the  Preshytery  of 
Edinburgh,  have  a  sufficient  title  to  sue,  and  that  this  Court  has  a  competent  jurisdiction 
to  entertain  and  try  the  present  action  to  the  effect  now  to  be  decreed  and  declared  : 
2dOy  On  the  tnerUs  of  the  case,  Finds  and  declares,  that  the  defender,  the  said  George 
Ramsay  Davidson,  is  not  qualified  to  officiate,  and  is  not  entitled  to  hold  possession  of 
the  said  chapel ;  and,  therefore,  decerns  and  ordains  him  to  remove  from  the  said  chapel 
in  terms  of  the  conclusions  of  the  libel :  3^u>,  Finds  that  the  defenders  are  bound  to 
present,  within  a  reasonable  time,  another  minister  to  the  said  chapel  duly  qualified 
according  to  the  laws  and  rules  of  the  Established  Church  of  Scotland :  But  before 
answer  as  to  the  other  conclusions  of  the  libel,  supersedes  farther  consideration  of  the 
cause  for  three  months  from  this  date,  in  order  that  the  defenders  may  state  whether 
they  are  wilhng  forthwith  to  appoint  and  present  a  new  minister  duly  qualified  as  afore- 
said to  officiate  in  the  said  chapel;  and  reserves  in  the  meantime  all  questions  of 
expenses. 

"  Note. — ^The  grounds  of  the  preceding  judgment^  it  is  supposed,  will  be  sufficiently 
apparent  from  the  terms  of  the  findings.  The  case  of  the  Presbytery,  both  on  the  title 
and  merits,  appears  to  the  Lord  Ordinary  to  be  quite  insuperable. 

*•  I.  The  sufficiency  of  the  title  of  the  Presbytery  to  insist  in  the  present  action, 
cannot,  it  is  thought,  be  seriously  contested.  By  the  Act  of  Parliament  libelled  on,  as 
well  as  by  the  declarations  expressed  therein  of  the  views  and  intention  of  Lady 
Glenorchy,  the  granter  of  the  trust,  it  was  authoritatively  enacted,  that  the  chapel 
libelled  on  should  be  perpetually  managed  and  treated  as  a  foundation  in  connection 
loith  the  Established  Church  of  Seotlantl,  and  governed  by  rules  approved  of  by  the 
[312]  Presbytery  of  Edinburgh  for  the  time.  This  being  the  case,  it  is  conceived  that 
the  Presbytery  acquired  a  legal  right  and  title  to  prevent  the  misappropriation  of  the 
institution,  and  to  insist  that  it  should  be  preserved  for  the  uses  and  purposes  for  which 
it  was  thus  set  apart.  The  case  is  the  same  as  if  any  pious  testator  left  a  large  legacy, 
or  an  estate,  in  trust  for  the  erection  and  maintenance  of  a  house  of  worship,  for  the 
preaching  of  the  gospel  by  ministers  of  the  Established  Church,  within  the  bounds  of  the 
Presbytery  of  Edinburgh  ;  if  such  a  bequest  were  attempted  to  be  misapplied  and  used 
for  another  body  of  Christians,  as,  for  example,  for  the  Episcopalian  or  Roman  Catholic 
worship,  it  is  thought  that  the  presbytery  of  the  bounds,  as  having  a  legal  right  of 
superintendence  and  control  over  all  the  institutions  for  the  promotion  of  the  Established 
Church  within  their  bounds,  would  have  an  unquestionable  right  to  insist  that  a  trust 
in  the  terms  supposed  should  be  duly  fulfilled  according  to  its  prescribed  uses. 

"  In  so  declaring  the  law,  the  Lord  Ordinary  is  not  giving  a  broader  right  to  the 
Established  Presbytery  than  would  probably  be  conceded  to  the  judicature  of  any  body 
of  Dissenters,  for  the  inculcation  of  whose  doctrines  any  similar  provision  or  bequest 
should  be  made.  If  a  fimd  were  left  in  trust  for  support  of  the  tenets  of  the  Free 
Church,  or  of  the  Associate  Synod  of  Burghers,  and  according  to  such  rules  as  these 
bodies  might  from  time  to  time  approve  of,  the  law  would  equally,  as  in  the  present 
instance,  enfarte  the  trttst^  and  woiild  probably  hold  an  association  authorized  by  the  will 
to  regulate  it,  entitled  by  legal  remedies  to  prevent  at  least  any  gross  deviation  from  the 
trust.  The  principles  recognised  in  the  best  considered  cases  on  this  branch  of  the  law, 
such  as  that  of  Craigdallie,  Campbelton,  and  others,  all  go  to  support  the  l^al  constitu- 
tion and  destination  of  church  property,  whenever  the  will  of  the  truster  can  be  clearly 
ascertained.  These  were  cases  where  individual  members  of  a  congregation  were  entitled 
to  insist  on  churches  being  appropriated  to  their  original  destination.  But  on  the  same 
principle,  associations,  though  not  incorporated  by  law,  to  whom  a  power  of  control  is 
given  by  the  express  terms  of  settlements,  must  have  a  valid  title  to  enforce  the  trust ; 
and  this,  indeed,  was  found  in  the  later  case  of  the  Baptist  Church,  on  which  *  it  was 

*  held  by  the  Lord  Ordinary,  and  acquiesced  in,  that  the  General  Assembly  of  the 

*  Greneral  Baptist  Churches,  together  with  certain  members  appointed  for  the  purpose, 
'  by  a  general  meeting  of  the  Assembly,  had  a  good  title  to  sue  for  a  legacy  left  to  the 

*  Assembly.' — General  Assembly  of  the  Baptist  Churches  v.  Taylor,  June  17th  1841. 

"  It  must  at  least  equally  follow  that  a  presbytery  of  the  Established  Church,  which, 
in  all  its  suits  in  which  they  have  a  legitimate  interest,  are  viewed  as  a  quasi  corporation, 
must  be  equfldly  entitled  to  sue. 
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"  II.  The  pursuers'  pleas  on  the  merits  of  the  present  case  appear  to  be  equally  clear. 
In  fact^  the  argument  of  the  Presbytery  in  support  of  their  case  on  the  merits  is  insepar- 
ably blended  with,  and  almost  the  same  as  the  plea  on  the  title.  The  constitution  of 
the  trust,  as  positively  fixed  by  statute,  renders  it  necessary  for  the  defenders  to  appoint 
a  minister  in  communion  and  connection  with  the  Established  Church,  within  the  boundB 
of  the  Presbytery,  and  to  remove  any  minister  who  ceases  that  connection.  If  the 
trustees  refuse  to  execute  the  trust  according  to  the  expressed  will  of  the  truster,  the 
Supreme  Court  has  a  power  to  enforce  it,  on  the  groimd  that,  as  the  only  Court  of 
equity  in  Scotland,  it  has  a  jurisdiction  over  aU  violated  trusts.  And  if  so,  the  Court 
must  interfere  and  control  any  misappropriation  of  the  trusty  at  the  instance  of  any  party 
having  a  legal  or  official  interest  in  its  object  It  has  been  shewn  that  the  Presbytery 
of  Edinburgh  is  clearly  in  that  situation. 

"  But  if  the  Presbytery  has  any  title  to  bring  the  misappropnation  of  the  trust  under 
notice  of  the  Court,  there  can  be  no  doubt  that  their  complaint  here  is  well-founded.  It 
is  necessary  again  to  quote  the  Act  of  Parliament  at  length.  It  provides,  in  the  most 
express  and  unequivocal  terms,  that  the  Church  shall  in  all  time  coming  be  a  church  in 
communion  and  coiuiection  with  tJie  Established  Church  of  Scotland, 

"  The  defenders'  pleas  on  the  merits  seem  to  be  founded  chiefly  on  ttoo  propositions, 
which  appear  to  the  Lord  Ordinary  to  be  altogether  untenable. 

*'(!.)  It  is  maintained  that  the  statute  is  no  longer  operative  to  any  effect,  because 
it  was  passed  in  contemplation  of  a  territorial  or  parochial  district  being  attached  to  it, 
which  the  law,  as  latterly  declared  in  the  case  of  Stewarton,  no  longer  permits;  and, 
therefore,  this  is  represented  as  a  case  in  which  an  Act  of  Parliament  was  jiassed 
connecting  the  chapel  with  the  Established  Church,  in  respect  of  a  counter  benefit  which 
can  no  longer  be  extended  to  it. 

"  But  that  is  by  no  means  a  correct  view  either  of  the  object  or  terms  of  the  statute. 
Its  enactments  were  not  conditional  or  cmUingenty  but  explicit  and  positive,  and  they 
must  receive  effect  so  long  as  the  Act  subsists  unrepealed. 

'*  Besides,  it  is  an  utter  mistake  to  suppose  that  the  different  stipulations  of  Hie  Act 
were  viewed  as  counter  stipulations  compensating  each  other.  Quite  the  reverse.  On 
this  point  the  Court,  at  least  the  present  Lord  Ordinary,  is  not  entitled  to  profe^  entire 
ignorance  of  the  origin  of  the  defenders'  application  to  Parliament  for  this  bill — as  it 
was  remitted  by  the  House  of  Lords  to  Lord  President  Hope  and  the  Lord  Ordinary  to 
report  on  the  propriety  of  its  enactments.  On  that  occasion,  the  trustees  (it  is  believed 
the  same  individuals  who  are  now  defenders),  represented  that  Lady  GlenarehyB 
intentions  were  clear  and  indisputable  to  have  the  chapel  constantly  filled  by  a  minider 
in  communion  and  connection  loith  the  Established  Church;  but  as  her  Ladyship  had 
expressly  prohibited  the  chapel  being  ever  connected  with  a  parochial  district — while 
the  new  law  of  the  Church  made  such  an  allocation  indispensable — the  trustees  prayed 
the  legislature  to  declare  and  enact,  that  the  church  should  be  set  apart  in  all  time 
coming  as  a  Church  of  the  Establishment,  and  that  the  trustees  should  have  power  to 
make  rules,  whereby  the  prohibitions  of  the  pious  foundress  might  be  abrogated,  in  order 
thus  to  secure  the  continued  connection  of  the  chapel  with  the  Established  Church. 

"  It  was  not  without  some  hesitation  that  the  Judges  gave  a  report  in  favour  of  this 
bill,  so  entirely  abrogating  the  chief  condition  of  the  foundation;  and  the  venerable 
ex-President  at  first  intimated  to  the  trustees  great  doubts  whether  the  Church,  getting 
a  chapel  from  the  piety  and  bounty  of  the  old  lady,  could  so  shape  their  laws  as  to  pre- 
clude them  from  taking  the  church  on  her  own  terms,  of  excluding  a  parochial  annexa- 
tion. But  at  length  the  Judges  came  to  be  of  opinion,  on  a  balance  of  all  considerations, 
that  as  Lady  Glenorchy  herself  would  probably  have  consented  to  a  certain  territorial 
annexation  to  the  church,  rather  than  have  it  entirely  disconnected  with  the  Establish- 
ment, the  case  might  be  submitted  to  the  House  of  Lords  as  one  fit  to  be  entertained  by 
the  legislature. 

"  In  this  way  the  bill  was  passed,  not  in  order  to  procure  a  parochial  annexation  to 
the  church,  as  a  compensation  for  its  connection  with  the  Estabhshraent,  but  to  continue 
its  communion  with  the  Establishment,  notmthstanding  the  departure  from  the  worthy 
lady's  positive  injunction  in  the  documents  constituting  the  trust,  to  exclude  it  from  a 
parochial  designation.  But  now,  when  the  law  of  the  land,  and  the  law  of  the  church, 
are  alike  opposed  to  the  necessity  and  validity  of  terHtorial  districts  l>eiug  aimexed  to 
chapels  in  the  situation  of  Lady  Glenorchy's,  by  the  mere  authority  of  the  Church,  and 
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when  that  is  no  longer  competent,  it  would  be  passing  strange  if  the  statute  declaring 
the  permanent  connection  of  her  Ladyship's  institution  with  the  Established  Church 
could  be  suspended  or  disregarded  merely  because  the  law,  as  lately  declared,  enabled 
the  trustees^  without  any  vMaiion  of  Lady  Glenorchy's  will,  as  declared  by  themselves  in 
1838,  to  continue  their  connection  with  the  Church.  That  singular  plea  is  not  borne 
out  either  by  the  terms  or  the  import  of  the  statute. 

"  (2.)  The  other  plea  maintained  for  the  defenders  is,  that  when  the  statute  provides 
that  the  minister  appointed  to  the  chapel  shall  be  in  eommunion  and  connection  with 
the  Established  Church — that  this  means  that  spiritwU  communion  set  forth  in  the 
Confession  of  Faith  (chap.  26),  as  subsisting  in  the  Church  Universal.  This  construc- 
tion of  the  statute  of  1838,  however  ingenious,  can  hardly  be  seriously  urged.  When  a 
legacy  is  left  to  a  church  to  be  formed  in  communion  with  the  Established  Church,  or 
with  any  other  body  of  professing  Christians,  it  must  be  held  for  the  benefit  of  those  in 
external  communion  with  the  particular  associations  that  may  be  referred  to,  without 
regard  to  the  spiritual  communion  among  the  members  of  the  Church  Universal 
announced  in  the  Confession  of  Faith.  Were  effect  not  given  to  that  distinction,  every 
bequest  for  religious  purposes  might  be  perverted  and  set  at  nought.  But  it  is  generally 
established  by  the  terms  of  most  settlements  to  what  religious  denomination  a  fund  for 
supporting  a  chapel  shall  be  set  apart.  And  when  these  are  intelligibly  expressed  they 
are  protected  and  enforced  by  the  law.  In  the  present  instance,  the  whole  scope  of 
Lady  Glenorchy's  trust,  as  sanctioned  and  declared  by  statute,  goes  clearly  to  shew  that 
the  chapel  [313]  in  dispute  was  constituted  as  a  place  of  worship  for  those  in  acknow- 
ledged and  visible  communion  with  the  Established  Church  of  Scotland,  as  contra- 
distinguished from  any  body  of  dissenters. 

^'  It  is  only  necessary  for  the  Lord  Ordinary  to  state,  that  there  are  two  conclusions 
of  the  libel  which  he  is  not  prepared,  without  farther  light,  to  support,  and,  at  present, 
he  is  rather  disposed  to  think  them  not  maintainable.  The  first  is  the  conclusion  for 
removat  of  the  present  trustees,  as  to  whom  the  Act  of  Parliament  makes  no  provision. 
The  trustees  to  be  assumed  in  future  must  be  in  communion  with  the  Established  Church, 
but  there  is  no  statutory  exclusion  of  the  present  trustees  by  the  statute.  If,  indeed, 
the  defenders  were  to  continue  to  refuse  to  execute  the  trusty  they  might  possibly  be 
removed  by  the  Court  on  that  ground.  But  it  will  be  afterwards  seen  in  the  ulterior 
proceedings  to  be  followed  out  in  this  case  whether  the  defenders  shall  place  themselves 
in  that  predicament  or  not. 

"  The  other  conclusions  in  the  summons,  which  the  Lord  Ordinary  thinks  question- 
able, is  that  whereby  a  jus  devolutum,  or  something  equivalent  to  it,  is  sought  on  the 
part  of  the  Presbytery^  in  a  case  of  the  trustees  refusing  to  appoint  a  qualified  presentee 
to  the  chapel,  within  a  definite  period,  in  all  time  coming.  Such  a  regulation  with 
reference  to  all  future  vacancies  may  be  made  by  the  trustees,  but  the  Lord  Ordinary 
doubts  much  if  the  Court  can  do  more  than  provide  for  each  vacancy  as  it  occurs ;  and  it 
may  be  even  a  question  whether  the  Court  will  give  such  power  to  the  Presbytery,  or  to 
empower  a  suitable  factor  to  exercise  the  duty  of  selecting  and  appointing  a  qualified 
presentee,  in  terms  of  the  trust. 

"  These  are  questions,  however,  which  men  of  respectability  like  the  defenders  will 
probably  supersede,  when  the  legal  constitution  of  the  chapel,  and  their  powers  as 
trustees,  are  ascertained  by  a  final  judgment  of  the  Court." 

At  advising, 

Lord  Justice^GenercU, — ^Attending  to  the  record  and  cases  now  before  us,  the  Lord 
Ordinary  appears  to  me  to  have  taken  a  most  correct  view  of  the  case ;  and,  as  to  the 
only  two  points  on  which  he  has  expressed  a  reservation  of  his  opinion  against  the 
conclusions  of  the  action,  I  entirely  concur  with  him,  and  had  entertained  them  before 
reading  his  interlocutor.  Notwithstanding  the  fact  that  the  statute  on  which  this 
summons  is  laid  is  a  private  one,  yet — as  an  Act  of  the  Legislature,  and  as  it  is  declared 
that  it  shall  be  admissible  as  evidence — and  as  being  printed  by  those  entitled  to  print 
the  statutes  of  the  realm — it  appears  to  me  it  must  be  obeyed  and  acted  upon,  till  it  is 
repealed  by  the  legislature  itself.  It  is  an  admitted  point,  that  no  reduction  of  an 
Act  of  the  Legislature,  on  any  grounds  whatsoever,  can  be  entertained  for  one  moment ; 
neither  can  its  operation,  I  apprehend,  be  suspended,  or  denied  effect  to  by  a  court 
of  law. 

I  agree  with  the  Lord  Ordinary,  that  the  question  of  objection  to  the  pursuers'  title 
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is  materially  blended  with  the  merits,  and  cannot,  with  propriety,  be  determined 
separately.  In  sustaining  the  title  of  the  pursuers,  the  Lord  Ordinary  has  not  over- 
looked, as  I  certainly  do  not,  the  origin  and  progress  of  its  establishment,  and  the  whole 
affairs  of  Lady  Glenorchy's  Chapel,  from  its  first  commencement — the  constitution  she 
granted  to  it  by  her  writings  and  institutes,  and  the  way  and  manner  in  which  her 
ministers  were  originally  appointed  to  occupy  it,  with  the  Avhole  train  of  proceedings 
down  to  the  obtaining  the  Act  of  Parliament  in  1838,  and  the  actings  of  the  trustees 
under  that  statute  in  framing  rules  which,  in  terms  of  it,  were  sanctioned  by  the 
Presbytery  of  Edinburgh.  The  subsequent  proceedings,  both  of  the  trustees  and  the 
minister  of  the  chapel,  Mr.  Davidson,  in  having  seceded  from,  and  publicly  declared  that 
they  were  no  longer  members  of  the  Established  Church  of  Scotland,  and  stiU  retaining; 
possession  of  the  chapel,  have  been  considered  by  the  Lord  Ordinary  along  with  the 
express  terms  of  the  statute,  while  he  has  sustained  the  title  of  the  Presbytery  to  insist 
in  this  action. 

Now,  considering  these  grounds,  I  have  no  difficulty  in  concurring  in  opinion  with 
his  Lordship.  For,  looking  only  to  the  ordinary  case  of  any  church  or  chapel  situated 
within  the  bounds  of  a  presb3rtery — ^the  constitution  or  grant  of  which  bears,  that  it  ihaB 
i)e  maintained  only  in  communion  with  the  Established  Church  of  Scotland^  even  though 
it  is  not  provided  to  be  in  connection  with  or  subordinate  to  its  judicatories,  or  subject 
to  its  discipline,  I  apprehend  that,  under  the  statute  law  of  the  realm,  and  authorities 
referred  to  by  the  pursuers,  a  presbytery  would  be  legally  entitled  to  insist  in  this  Court 
that  such  chapel  should  be  maintained  and  used  according  to  its  true  constitution,  and 
not  perverted  to  any  other  purpose  than  what  was  truly  intended  by  the  founder.  On 
this  part  of  the  case,  I  think  the  reasoning  in  the  Lord  Ordinary's  note  is  quite  satas- 
factory.  The  law  will  enforce  the  purpose  of  any  founder  of  a  chapel,  or  charitable 
institution,  that  is  consonant  with  the  law  of  the  land.  Now,  it  is  impossible  to  hold 
that  the  Presbytery  is  to  sit  stiU  and  see  the  chapel  used  in  direct  opposition  to  the 
Established  Church  of  Scotland.  This  would  have  been  clear  even  luider  Lady 
Glenorchy's  own  constitution,  as  there  can  be  no  mistake  as  to  what  she  truly  meant  by 
comviunvm  tctth  the  Church  of  Scotland. 

But,  when  a  constitution  comes  in  fact  to  be  sanctioned,  as  in  this  case,  by  the 
authority  of  the  legislature,  or  rules  for  its  establishment  are  by  statute  directed  to  be 
framed  from  time  to  time,  and  sanctioned  by  the  authority  of  the  Presbytery  itself — and 
where  such  proceedings  have  actually  taken  place — that  the  Presbytery  of  the  bounds  is 
entitled  to  prosecute  for  compelling  adherence  to  its  provisions,  seems  clear  beyond  all 
doubt. 

Now,  looking  to  the  summons  before  us,  its  narrative  and  recital,  and  the  conclusions 
that  are  sought  to  be  enforced — (reads  conclusions) — we  are  to  see  what  the  Lord 
Ordinary  has  decided  by  his  judgment. 

He  has  given  effect  at  present  only  to  certain  of  the  conclusions,  and  I  think  most 
properly ;  and,  really  it  seems  hardly  possible  to  dispute  the  correctness  of  what  is  so 
decided,  and  need  not  be  repeated. 

The  Lord  Ordinary  has  reserved  other  parts  of  the  case  for  farther  consideration,  and 
I  think  most  properly.  For,  if  the  existing  trustees  are  not  to  be  summarily  removed, 
it  is  indispensably  necessary,  in  consequence  of  the  statute,  which  they  themselves,  or 
some  of  them  at  least,  applied  for,  and  the  rules  which  they  themselves  prepared  and 
got  sanctioned,  that  the  minister  of  this  chapel  shall  he  a  member  of  ami  in  direct 
communion  with  the  Establish^  Church — (and  how  they  can,  for  one  moment^  entertain 
any  other  ide^  I  cannot  even  imagine) — and  if  these  trustees,  I  say,  shall  think  proper 
to  exercise  the  right  belonging  to  them,  and  which  they  are  as  much  entitled  as  any 
other  dissenters  from  the  church  are  entitled  to  do  as  to  other  patronages  to  church 
livings — there  is  nothing  to  prevent  them  from  so  acting,  and  certamly  nothing  has 
been  decided  against  their  Hght,  In  the  same  way,  nothing  has  yet  been  decided  in 
regard  to  the  claim  of  jtis  devolutmn ;  and  the  trustees  can  themselves  prevent  all  such 
questions  from  ever  arising. 

But,  as  to  those  points  which  the  Lord  Ordinary  has  decided,  I  really  can  find  no 
ground  for  hesitation ;  and,  certainly,  not  on  the  one  that  the  defenders^  when  applying 
for  tliis  Act,  had  looked  only  to  the  existing  law  of  the  Church  continuing  in  full 
operation ;  and  that,  because  the  Act  of  Assembly  1834  has  been  found  to  be  titra  vira, 
and  that  no  parochial  district,  or  permanent  kirk-session,  as  for  a  separate  pariah,  is  at 
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present  annexed  to  chapels  of  ease,  the  Act  of  Parliament  is  to  he  looked  on  as  a 
nonentity,  and  to  he  utterly  disregarded. 

1.  Whatever  may  be  its  recital,  there  is  no  such  condition  declared  as  indispensable 
to  the  operation  of  the  Act ;  and  those  who  applied  for  it  must  have  been  fully  aware 
that  the  General  Assembly  itself,  who  had  passed  the  new  Act  of  1834,  could  as  easily 
have  abrogated  or  altered  the  whole  of  its  provisions.  It  was  not  as  an  Act  of  the 
Mede«  and  Persians ;  and  besides,  the  trustees  are  empowered  to  alter  the  rules  from 
time  to  time,  provided  they  should  be  conformable  to  law,  and  the  established  laws  of 
the  Church  of  Scotland. 

2.  No  attempt  has  been  made  by  the  defenders  to  obtain  the  sanction  of  the 
Presbytery,  or  Church,  to  such  a  limited  kirk-sei>sion  as  was  originally  contemplated  by 
Lady  Glenorchy,  or  as  is  embraced  by  the  new  rules.  But,  even  if  it  were  asked,  and 
fonnally  refused,  that  could  not  operate  a  nullity  of  the  Act.  But  new  rules  might  still 
be  submitted  for  the  consideration  and  approval  of  the  Presbytery.  But,  farther,  we 
were  told  that  the  Bail  way  Company  have  swept  this  chapel  into  the  vortex  of  their 
opei-ations ;  and  if  this  is  so,  it  must  have  been  by  some  treaty  with  these  trustees.  If 
this  is  the  fact,  there  is  a  great  operation  under  the  authority  of  this  statute  carried 
through ;  and  yet,  as  to  the  fundamental  provision  in  it,  as  to  how  it  is  to  be  used  as  a 
place  of  worship,  we  are  told  the  Act  is  merely  waste  paper.  Is  the  Act  to  be  held 
operative  to  the  above  eflfect,  and  altogether  void  and  nuU  as  to  other  material  parts  of 
its  clear  enactments? 

The  leading  feature  of  the  case  truly  is — and  we  have  the  [314]  defenders'  own 
authority  for  it — that,  as  Lady  Glenorchy  did  mean  that  her  chai>el  (though  wishing  it 
to  be  independent  of  the  jurisdiction  and  discipline  of  the  Established  Church)  should 
always  he  in  communion  icith  it,  which  no  church  of  proper  dissenters  can  be ;  and,  as 
her  minvders  did  maintain  that  communion,  the  Act  only  provided  that  the  chapel 
should  in  all  time  continue,  not  only  in  communion,  but  in  connection  with  the 
Egtahlished  Church,  and  should  have  a  minister  who  is  a  member  of  that  church ;  and 
it  being  expressly  enacted  by  the  statute,  that  the  trustees  may  frame  such  rules  as  shall 
carry  their  object  into  effect,  I  cannot  hold  that  any  rules  which  they  did  frame  can  be 
received  except  as  affected  by  the  concluding  words  of  the  first  section, — "Provided 
always,  that  all  such  alterations  and  additions  shall  be  consistent  with  the  law  of 
iScotland,  and  the  form  of  church  government  therein  by  law  established."  The  ndes 
are  not  to  be  interpreted  as  substantially  contrary  to  this  provision.  I  am,  therefore,  for 
adhering  to  the  interlocutor. 

Lord  Mackenzie, — I  think  the  interlocutor  of  the  Lord  Ordinary  should  be  adhered 
to ;  and  I  concur  in  the  reasoning  by  which  that  interlocutor  is  supported.  It  appears 
to  me  that  Lady  Glenorchy,  a  person  attached  to  the  Church  of  Scotland,  in  the  year 
1786,  after  some  previous  proceedings  by  her,  did,  by  a  deed  of  trust,  and  other  writings 
connected  with  it,  convey  to  a  certain  institution  of  trustees  a  chapel  and  certain 
pertinents,  for  the  purposes  of  keeping  up  a  minister  and  congregation  in  conformity  to 
and  in  communion  with  the  Church  of  Scotland  in  all  respects,  with  two  exceptions, 
which  she  evidently  did  not  consider  as  at  all  of  a  schismatical  or  divisive  nature ;  first, 
that  the  minister  should  have  no  local  district,  but  the  congregation  should  consist  of  all 
persons  who  should  choose  to  join  it,  and  not  be  unworthy  to  be  admitted  or  continued 
in  it;  and,  secondly,  that  they  should  not  be  joined  to  presbyteries,  or  other  courts  of 
the  Church,  in  regard  to  ecclesiastical  jurisdiction  or  government,  either  actively  or 
passively,  but  in  that  respect  have  what  she  calls  "a  voluntary  discipline,"  after  the 
model  of  a  Scotch  congregation.  So  complete  was  to  be  the  conformity  in  other  respects, 
that  she  desired,  and  was  successful  for  a  time  in  attaining,  not  only  the  general  approba- 
tion of  the  Presbytery,  but  their  consent,  that  the  ministers  and  licentiates  of  the  Church 
should  serve  as  ministers  in  her  chapel,  and  assist  in  the  induction  of  her  ministers,  when 
drawn  from  other  Presbyterian  churches  in  communion  with  that  of  Scotland — her 
minister  and  congregation  of  course  lieing  liable  to  no  imputation  of  divisive  courses,  but 
remaining  in  full  communion  with  the  Establishment  as  ministers  and  as  members  in  all 
resjjects  except  the  above ;  and  in  this  way  tlie  institution  seems  to  have  gone  on  till  the 
year  1834. 

In  that  year,  the  General  Assembly  did  in  fact,  though  as  since  found  not  legally, 
attach  quoad  sacra  parochial  districts  to  all  chapels  of  ease,  and  placed  the  ministers 
and  congregations  of  them  quoad  sa^ra  in  the  situation  of  the  ministers  and  congrega- 
S.R.R.  J.  oG 


562    PRESBY.  OP  EDIN.  V,  TRS.  OF  GLENORCHy's  CHURCH,  Ac.   XVlainrirtMA 

tions  of  ordinary  parishes;  and  on  account  of  this  general  arrangement,  a  cominittee 
having  examined  the  constitution  of  Lady  Glenorchy's  Chapel,  the  Presbytery,  upon 
tlieir  report,  and  afterwards  the  General  Assembly,  found  two  things,  1.  that  unless 
certain  alterations  were  made  in  the  institutes  (or  rules)  of  Lady  Glenorchy's  Chapel,  it 
would  be  impossible  to  apply  to  it  the  provisions  of  the  General  Assembly  in  regard  to 
chapels  of  ease ;  and,  2.  that  the  Act  of  Assembly  rendered  it  impracticable  that  the 
peculiar  relation  in  which  the  said  chapel  had  hitherto  stood  to  the  Church  of  Scotland 
could  continue.     In  this  way,  it  became  doubtful  whether  the  trustees  could  continue 
"  to  maintain  the  said  chapel  in  connection  with  the  Established  Church  of  Scotland  as 
heretofore ;  and  whether,  if  the  said  chapel  be  not  maintained  in  such  connection,  it  will 
be  in  the  power  of  the  said  trustees  to  continue  to  maintain  the  said  chapel  at  aU  as  a 
[Alice  of  public  worship,  in  conformity  with  the  spirit  of  the  design  and  intention  of  the 
siiid  Lady  Glenorchy."     These  are  the  words  of  the  trustees  in  the  recital  of  the  Act 
they  obtained.     For,  in  tliese  circumstances,  the  trustees  had  recourse  to  the  legislature, 
and  obtained  an  Act  of  Parliament  very  materially  modifying  the  rules  of  the  trust.    In 
this  Act,  after  a  recital  stating  the  history  of  the  trust,  and  particularly  mentioning  the 
declaration  of  Lady  Glenorchy,  "  that  in  what  she  had  done,  her  great  object  had  l^e^n  to 
liave  the  doctrines  of  the  Gospel,  as  they  are  explained  in  the  Confession  of  Faith  of 
the  Church  of  Scotland,  faithfully  preached — the  ordinances  of  the  Gospel  administered 
in  purity,  and  a  volmitary  discipline,  agreeal)le  to  the  Word  of  God,  exercised  without 
partiality  among  the  congregation  which  might  assemble  in  the  said  chapel ; "  and  then 
reciting  the  doubts  that  have  arisen  in  the  words  I  have  read,  and  adding,  that  it  was 
'*  expedient  that  such  doubts  should  be  removed,  and  that  power  should  be  given  to  the 
said  trustees  so  to  alter  and  motiify  the  said  rules  and  institutes  from  time  to  time,  as 
may  enable  them  to  continue  to  maintain  the  said  church  in  connection  with  the 
Established  Church  of  Scotland,  and  to  uphold  the  same  as  a  place  of  public  worship  in 
all  time  coming,  so  far  as  may  be  possible,  in  conformity  with  the  benevolent  design  and 
intention  of  the  said  Lady  Glenorchy,"  the  statute  provides^  "That  from  and  after  the 
passing  of  this  Act,  it  shall  and  may  be  lawful  to  and  for  the  said  trustees  of  Lady 
(rlenorchy's  Chapel,  and  their  successors  in  such  trust,  from  time  to  time,  at  meetings 
specially  called  for  such  purpose,  to  revise  the  said  rules  or  institutes  laid  down  by  the 
said  Lady  Glenorchy  for  the  management  of  the  said  chapel,  and  to  make  such  altera- 
tions thereon,  or  additions  thereto,  as  shall  enable  the  said  trustees,  by  making  such 
rules  or  institutes  in  conformity  with  the  rules  of  the  Established  Church  of  Scotland, 
to  keep  the  said  chapel  at  aU  times  in  connection  and  full  commimion  with  the  said 
Established  Church  ;  provided  always,  that  all  such  alterations  and  additions  to  be  at 
any   time   made  as   aforesaid,    in   so  far  as   regards   the   ecclesiastical  affairs  of  the 
said  chapel  or  church,  shall  be  submitted  to  and  approved  by  the  Presbytery  of  Edin- 
burgh,  or  other  competent  judicatory  of  the   Church,  and   when  so  approved  and 
confirmed,  the  said  rules  or  institutes,  as  so  altered,  shall  ])e  thenceforth  held  and  used 
as  the  rules  or  institutes  of  Lady  Glenorchy's  Chapel  or  Church  until  again  altered  in 
the   manner  herein  before  provided  ;   provided   always,  that  all  such  alterations  and 
additions  shall  be  consistent  with  the  laws  of  Scotland,  and  the  form  of  church  govern- 
ment therein  l>y  law  established."     The  trustees  under  this  Act  accordingly  made  rules. 
In  these  they  provide,  that  "  the  church  shall  be  called  Lady  Glenorchy's  Church,  and 
be  used  only  as  a  place  of  worship  in  connection  with  and  subject  to  the  laws  of  the 
Established  Church  of  Scotland,  to  be  managed  according  to  the  conditions  and  pro- 
visions contained  in  this  constitution  as  now  sanctioned,  or  as  the  same  may  he  after- 
wards altered  from  time  to  time."     Among  other  things,  these  rules  provide,  that  "upon 
the  occurrence  of  a  vacancy,  the  trustees  shall  select  a  person  who  shall  be  a  Ucentiate 
or  an  ordained  minister  of  the  Established  Church,  whom  they  shall  ask  to  preach  in 
order  to  give  the  congregation  an  opportunity  of  judging  of  his  gifts ;  and  if  he  is  found 
to   be  generally  acceptable  to   the  kirk-session  and  communicants,   the  trustees  may 
nominate  him  as  minister,  and  apply  to  the  Presbytery  to  ordain  or  induct  him,  accord- 
ing to  the  rules  of  the  Established  Church,"  and  that  "  he  shall  have  no  right  to  stipend, 
or  any  of  the  civil  privileges  or  benefits  attaching  to  the  office  of  minister  of  said  church, 
until  he  shall  have  been  ordained  or  admitted  by  the  Presbytery,  upon  the  nomination 
of  the  trustees,  in  the  manner  here  prescribed  : "  And  again,  that  "there  shall  be  a  kirk- 
session  chosen  and  ordained  according  to  the  laws  and  forms  of  the  Established  Church ;" 
and  that  "  the  Lord's  Supper  shall  be  dispensed  as  often  as  is  judged  proper  by  the 
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minister  and  session,  and  always  at  the  same  time  as  in  the  other  city  churches  connected 
with  the  Establishment  in  Edinburgh."  These  rules  they  got  approved  by  the  Presby- 
tery. Under  these  rules,  it  seems  evident  that  the  chapel  became  just  a  chapel  of  ease 
of  the  Establishment.  It  of  course,  then,  I  conceive,  fell  under  the  operation  of  the 
illegal  Act  of  Assembly  giving  a  district  to  such  chapels  as  churches  quoad  sacrOj  tliough 
that  is  not  provided  expressly  either  in  the  statute  or  rules.  Under  this  statute  and 
these  rules,  then,  the  trust  was  very  considerably  changed.  The  conformity  to  and 
connection  with  the  Church  of  Scotland  were  preserved  and  strengthened,  but  the 
exclusion  of  a  district,  and  of  subjection  to  and  connection  with  tlie  cliurch  courts  was 
done  away.  So  mattere  continued  until  the  decision  in  the  Stewarton  case,  by  which 
the  Church  was  found  to  have  no  power,  by  their  Act  of  Assembly,  to  create  new 
parishes.  The  effect  of  that  was  to  take  away  from  Lady  Glenorchy's  Church  its  district 
as  a  parish  church  quoa/l  sacra,  and  to  reduce  it  very  nearly  to  the  situation  of  a  chapel 
of  ease  of  the  Establishment.  Nothing,  however,  was  by  that  decision  done  away  which 
had  actually  been  provided  by  the  statute,  though  the  statute  and  rules  were  made 
applicable  to  a  state  of  the  church  altered  to  a  certain  degree  de  facto  in  the  administra- 
tion. The  objects  of  the  statute  were  still  secure,  "to  maintain  the  doctrine  of  the 
Church  faithfully  preached,  the  ordinances  of  the  (jrospel  administered  in  purity,  and 
discipline  maintained  as  nearly  as  might  be  consistent  with  the  connection  of  the 
chapel  with  the  Church ; "  and  so,  in  all  [315]  probability,  things  might  have  gone  on 
quietly.  But  a  change  of  party  took  place  in  the  majority  of  the  (leneral  Assembly, 
which  was  followed  by  the  secession  of  those  who  call  themselves  the  Free  Church, 
to  which  Mr.  Ramsay  Davidson,  the  minister  of  Lady  Glenorchy's  Chapel,  joined 
himself,  renouncing,  by  a  formal  demission,  his  connection  with  the  Established 
Church  of  Scotland,  and  was  declared  by  the  General  Assembly  to  have  ceased  to 
be  a  minister  of  it.  The  trustees  also  are  said  to  have  joined  the  same  secession,  and 
left  the  Established  Church,  except  Messrs  Tawse  and  Scott,  who  have  ceased  to 
act^  which  does  not  seem  to  be  denied.  It  is  said,  also,  that  they  refuse  to  name 
other  trustees  in  their  place  not  in  this  way  disabled  for  their  duty  ;  that  they  refuse  to 
remove  Mr.  Davidson,  or  to  name  a  qualitied  muiister  of  the  chai)el  in  place  of  him  ;  and 
that  he  still  continues  to  officiate.  Xor  are  these  cliarges  effectively  denied.  In  these 
circumstances,  the  Presbytery  of  Edinburgh  brought  a  process  of  declarator,  that  it  should 
be  found  that  the  trustees  are  no  longer  entitled  to  hold  the  office,  but  are  l>ound  to 
resign  their  office,  after  naming  new  trustees  in  full  communion  with  the  Establishment, 
failing  which,  new  trustees  should  lie  named  by  the  Court ;  or  otherwise,  to  name  as 
minister  of  the  chapel  a  person  duly  qualitied,  according  to  the  laws  of  the  Established 
Church  of  Scotland,  and  to  remove  Mr.  Davidson ;  and  that  he  ought  to  be  ordained  to 
remove  himself  from  the  chapel,  and  cease  to  officiate  therein ;  that  the  Presl^ytery  are 
entitled  to  provide  for  the  supply  of  religious  service  in  it  during  the  vacancy ;  and  that, 
failing  an  appointment  by  the  trustees  within  six  months,  the  Presbytery  may  appoint  a 
minister  ^ure  devoluto.  The  Presbytery  also  presented  a  note  of  suspension  and  inter- 
dict to  have  Mr.  Davidson,  or  the  trustees,  proliibited  from  using  the  chapel.  Theso. 
processes  were  conjoined,  and  the  Lord  Ordinary  has  on  them  pronounced  the  interlocutor 
reclaimed  against;  finding,  "  D/io,  That  the  pursuers,  the  Presbytery  of  Edinburgh, 
have  a  sufficient  title  to  sue,  and  that  this  Court  has  a  competent  jurisdiction  to  entertain 
and  try  the  present  action  to  the  effect  now  to  be  decreed  and  declared :  2  lo,  On  tlie 
merits  of  the  case,  finds  and  declares  that  the  defender,  the  said  George  Ramsay  Davidson, 
is  not  qualified  to  officiate,  and  is  not  entitled  to  hold  possession  of  the  said  chapel ;  and, 
therefore,  decerns  and  ordains  him  to  remove  from  the  said  chapel  in  terms  of  the  con- 
clusions of  the  libel :  3tio,  Finds  that  the  defenders  are  bound  to  present,  within  a 
reasonable  time,  another  minister  to  the  said  chapel,  duly  qualitied  according  to  the  laws 
and  rules  of  the  Established  Church  of  Scotland  :  But  before  answer  as  to  the  other 
conclusions  of  the  libel,  supersedes  farther  consideration  of  the  cause  for  three  months 
from  this  date,  in  order  that  the  defenders  may  state  wliether  they  are  willing  forthwith 
to  appoint  and  present  a  new  minister  duly  qualified  as  aforesaid  to  officiate  in  the  said 
chapel ; "  and  to  this  interlocutor  I  think  we  should  adhere. 

1.  As  to  the  title,  I  need  only  say  that,  in  this  question,  it  must  be  assumed  that  the 
pursuers  are  right  on  the  merits  ;  and  if  so,  the  chapel  is  substantially  a  cha[)el  of  ease 
of  the  Establishment,  provided  and  supported  by  the  constitution  of  a  trust  confirmMl 
and  modified  by  statute.     And  I  do  n<)t  s^.e  how  it  can  well  be  doubted  that,  when  there 
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is  no  minister  in  such  a  chapel,  the  Chiirch,  through  its  usual  organ  the  presbytery  of  the 
bounds,  has  right  to  enforce  that  trust,  if  it  be  violated  by  the  trustees,  by  action  against 
them  in  the  usual  form  of  action. 

2.  On  the  merits — (1.)  It  must  be  admitted  that  the  statute  cannot  be  reduced.  A 
great  deal  has  been  said  that  looks  like  a  statement  in  a  reduction,  on  the  ground  of  error 
dans  causam  contractui.  But  it  is  not  actually  pleaded  that  there  can  be  reduction  of  a 
British  statute,  and  we  must  hold  that  it  is  wholly  incompetent.  Parliament  may  repeal 
its  own  statute,  but  we  cannot  rescind  it.  Our  duty  is  to  obey  and  enforce  it.  (2.)  The 
statute,  then,  being  in  force,  supports  the  rules  laid  down  by  the  trustees  under  it,  and 
these  rules  seem  to  me  sufficient  to  support  the  findings  of  the  Lord  Ordinary. 

That  Mr.  Davidson,  having  seceded  from  the  Establishment,  is  no  longer  qualified  to 
otticiate  in  this  chapel,  is  surely  plain  enough,  from  rules  that  require  that  the  chapel  be  a 
place  of  worship  in  connection  with  and  subject  to  the  laws  of  the  Established  Church, 
and  that  the  minister  shall  l>e  a  licentiate  or  ordained  minister  of  the  Established  Church, 
inducted  by  the  Presbytery  according  to  the  rules  of  the  Established  Church.  As  little 
can  it  well  be  doubted,  under  these  provisions,  that  the  trustees,  if  they  hold  oflSce,  are 
bound  to  present  a  duly  qualified  minister  within  a  reasonable  time,  according  to  the  law 
of  the  Church  of  Scotland  ;  and  that  is  all  that  the  Lord  Ordinary  has  yet  found. 

But  an  attempt  is  made  to  argue,  that  though  we  cannot  reduce  the  statute,  we  may 
deny  it  effect,  and  leave  the  matter  to  stand  on  Lady  Glenorchy's  trust  as  if  the  Act  had 
never  passed.  It  is  said  that  this  is  a  private  Act,  which  only  gives  the  trustees  pomnt, 
and  that  they  are  not  bound  to  use  it  when  they  judge  such  to  l)e  no  longer  desirable  or 
just.  But  L  This  if  not  an  Act  merely  granting  to  a  private  party  a  privilege  for  his 
own  benefit,  which  he  may  use  or  not  as  he  thinks  best  for  his  own  interest.  It  is  an 
Act  regulating  the  conduct  of  trustees  for  the  benefit  of  other  people,  plainly  creating 
duties  as  well  as  ricjUts,  and  among  these  parties  are  the  people  of  Edinburgh  and  the 
Church  of  Scotland.  2.  The  plea  came  too  late,  for  the  trustees  have  already  used  the 
statute,  by  effecting  under  it  a  union  of  the  chapel  with  the  Church  of  Scotland,  asking 
and  obtaining  to  that  eifect  the  authority  of  that  Church ;  and  it  is  impossible  for  me  to 
imagine  that  they,  at  their  pleasure,  can  dissolve  a  union  so  formed,  under  the  authority 
of  both  State  and  Church. 

It  is  said,  however,  further,  that  circumstances  have  so  changed,  by  the  decision  in 
the  case  of  Stewarton,  that  the  Act,  and  rules  made  under  it,  canjio  longer  be  enforced. 
Now,  I  admit  in  the  abstract  that  a  case  may  be  imagined  in  which  a  private  or  a  public 
Act  may  become  inoperative.  It  may  become  wholly  inapplicable  to  existing  circum- 
stances, and  its  execution  consequently  impossible,  or  it  may  be  so  grossly  absurd  and 
noxious  as  to  be  held  impossible.  But  this  does  not  appear  to  me  to  be  any  thing  like  a 
case  of  that  sort.  The  Stewarton  decision  I  holil  to  be  valid  ;  but  it  leaves  the  Act  of 
Parliament  respecting  Lady  Glenorchy's  Chapel  not  only  possible,  and  without  absurdity, 
but  with  very  little  modification  of  its  prior  operation,  and  indeed,  it  may  he 
without  any  change  at  all.  The  only  difference  is,  that,  in  consequence  of  the 
Stewarton  decision,  it  is  now  clear  that  the  chapel  cannot,  except  by  authority  of  the 
Teind  Court,  be  made  into  a  distinct  parish  quoad  sacra,  and  have  a  kirk-session,  as  such 
a  parish  has,  but  must  be  in  the  situation  of  a  chapel  of  ease.  Now,  that  authority  may 
perhaps  be  obtained.  But,  at  any  rate,  is  that  a  thing  on  which  the  whole  operation  of 
the  statute  is  suspended  1  There  is  not  the  least  appearance  of  such  a  thing  in  the  statute, 
or  rules  adopted  under  it.  They  provide  for  a  union  of  the  chapel  with  the  EstabUshed 
Church,  under  the  laws  of  that  Church,  and  I  shall  hold  that  (though,  surely,  not  with- 
out very  great  doubts)  the  Act  of  Assembly  giving  to  chapels  of  ease  a  parochial  district 
quoad  sacra,  was  then  understood  to  be  legal.  But  where  is  the  evidence  that  the 
maintenance  of  that  Act  of  Assembly  against  repeal  or  modification  by  the  authority 
which  made  it,  or  against  declaration  of  its  illegality,  was  the  conditio  sine  qua  non  of 
the  Act  of  Parliament  ?  It  is  said  Lady  Glenorchy  was  expressly  opposed  to  her  chapel 
being  converted  into  a  cliai)el  of  ease  with  a  limited  district.  So  she  was ;  but  she  was 
just  as  expressly  opposed  to  its  being  converted  into  a  parish  church,  with  a  limited 
district  attached  to  it  quoad  sarra.  The  expression  of  her  will  in  that  respect  is  of  no 
relevancy  in  favour  of  one  against  the  other.  But  that  part  of  her  intentions  was,  in 
order  to  fU'event  the  total  defeat  of  it,  superseded  by  the  statute  which,  past  dispute,  was 
intended  to  iniitc  the  chai)el  to  the  Church  of  Scotland,  and  not  to  leave  it  in  the  state 
of  an  independent  congregation.     Is  there,  then,  I  must  jrepeat,  in  the  statute,  any  pro- 
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vision  that,  unless  this  illegal  Act  of  Assembly  shall  be  maintained,  this  statute,  and 
rules  made  imder  it,  shall  be  void  ?  I  can  see  none  at  all.  It  has  reference  to  the  laws 
of  the  Church.  But  it  says  nothing  of  those  laws  remaining  without  change  in  their 
tenor  or  effect,  from  statute,  from  Act  of  Assembly,  or  from  judicial  decision.  1  cannot, 
therefore,  hold  that  the  Stewarton  decision  amiulled  this  statute,  or  made  it  inoperative. 
It  is  also  argued  by  the  defenders  that  the  rules  made  by  the  trustees  were  only  authorised 
to  be  made  "  in  conformity  with  the  rules  of  the  Established  Church  of  Scotland,''  and 
that  tlie  rules  they  did  make  were  not  in  conformity,  since  they  embrace  some  things 
dependent  upon  the  illegal  Act  of  Assembly — and  this  is  said  to  infer  a  total  nullity  of 
them.  The  utmost  extent  of  this  argument  would  leave  the  statute  in  full  force,  and 
the  trustees  bound  to  make  new  rules  to  keep  up  the  connection  of  the  chapel  with  the 
Established  Church.  But  it  appears  to  me,  secondly,  that  the  rules  could  not,  by  such 
an  accident,  be  made  wholly  illegal,  but  the  accidental  insertion  of  some  one  or  two 
things,  depending  on  this  illegal  Act,  could  only  be  affected.  The  only  effect  must  be, 
that  these  changes  must  be  held  inoperative  or  modi-  [316]  -fied,  but  the  rest  must  remain 
in  force.  The  rule  must  apply  utile  per  inutile  non  viticUur,  But  if  we  examine  these 
rules,  there  is,  I  think,  really  nothing  in  them  that  ia  materially  or  importantly  inconsist- 
ent with  the  law  of  the  Church,  as  held  after  the  Stewarton  case.  The  statute  and  its 
rules  just  convert  the  chapel  into  a  chapel  of  ease  of  the  Church.  The  only  thing  in 
these  rules  that  I  see  which  appears  to  be  disturbed  by  the  Stewarton  decision  is  that 
relative  to  the  kirk-session,  which  is  different  from  what  exists  under  an  ordinary  chapel 
of  ease,  now  that  the  Act  of  Assembly  is  held  illegal.  But  I  am  not  satisfied  that  it 
was  illegal  for  the  Presbytery  and  General  Assembly,  looking  to  the  intentions  of  Lady 
Glenorchy  recited  in  the  statute,  and  having  the  authority  of  this  statute  and  consent  of 
the  trustees,  to  give  a  kirk-session  specially  to  this  parish,  in  terms  of  these  regulations ; 
and  at  any  rate,  supposing  that  rule  (No.  5)  to  be  invalid,  I  cannot  hold  that  this  could 
have  the  effect  of  making  the  rules  void  altogether,  and  destroying  that  union  with  the 
Establishment  to  effect  which  was  the  main  object  of  the  statute,  and  rules  made 
under  it.  The  rules  were  provided  to  be  "subject  to  alterations  and  additions  in 
the  terms  prescribed  in  the  Act  of  Parliament."  Where,  then,  can  be  the  difficulty  of 
modifying  this  rule,  if  it  be  held  beyond  the  power  of  the  trustees  and  Presbytery  to 
establish  it  ?  And  the  present  question,  it  is  to  be  observed,  has  no  reference  to  that 
rule,  but  relates  to  the  general  question  of  their  validity  in  establishing  the  union  of  the 
chapel  with  the  Established  Church. 

These  seem  to  me  to  be  all  the  points  pleaded  by  the  defenders,  and  I  cannot  think 
that  any  of  them  is  sufficient  in  law  to  prevent  the  Lord  Ordinary's  interlocutor  from 
being  adhered  to. 

Lord  Fullerton. — ^The  views  which  have  been  taken  by  your  Lordships  of  this  case 
agree  so  nearly  with  mine,  that  it  is  with  some  reluctance  I  enter  into  any  detail  of  the 
grounds  of  my  opinion ;  but  as  the  question  is  in  itself,  and  certainly  has  been  treated 
by  the  parties  as  one  of  great  importance,  I  do  not  feel  myself  entitled  to  withhold  them. 

It  appears  to  me,  that  the  whole  plausibility  of  the  argument  of  the  defenders  rests 
on  a  misconception  of  the  object  and  effect  of  the  statute.  They  represent  it  as  merely 
enabling  the  trustees  to  adopt  into  the  constitution  of  this  chapel  the  then  existing  regu- 
lations of  the  General  Assembly  contained  in  what  is  called  the  Chapel  Act  of  1834. 
But  that  it  is  a  very  limited  and  erroneous  view,  both  of  its  object  and  its  enactments. 

It  is  true  that  the  statute  was  suggested  by  the  Act  of  Assembly  1834,  commonly 
called  the  Chapel  Act,  and  the  defenders  may  be  right  in  stating  that,  but  for  that 
Chapel  Act^  the  statute  of  the  1st  and  2d  Victoria  would  not  have  been  thought  of;  but 
it  does  by  no  means  follow  that,  because  that  was  the  occasion  of  applying  for  the  Act, 
therefore  the  object  of  the  Act  was  merely  to  enable  the  trustees  to  alter  the  rules  and 
institutes  so  far  as  to  comply  with  the  provisions  of  the  Chapel  Act. 

Its  ob^t  was  much  more  general  and  extensive,  as  may  be  seen  from  its  preamble ; 
and  its  effect  much  more  general,  as  may  be  seen  from  its  enactment-s. 

On  the  passing  of  the  Act  of  Assembly  1834,  the  trustees,  who  evidently  held  the 
same  opinion  as  to  Lady  Glenorchy's  intentions  as  their  predecessors,  seem  to  have  been 
led  to  consider  the  danger  of  being  obliged  to  break  off  that  connection  with  the  Estal)- 
lished  Church  which,  whether  right  or  wrong,  they  thought  it  their  duty  to  keep  up,  in 
consequence  of  those  new  regulations  in  the  Act  of  Assembly  with  which,  as  the  rules 
and  institutes  then  stood,  it  was  difficult  for  them  to  comply.      But  their  object  ii^ 
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obtaining  the  statute  was  not  merely  to  enable  them  to  confonn  to  the  regulations  of 
the  Chapel  Act,  but  to  conform  to  any  regulations  which  at  any  time  the  Established 
Church  should,  in  its  legislative  capacity,  enact.  Accordingly,  the  preamble  prefaces 
the  notice  of  the  provisions  of  the  Chapel  Act,  with  the  important  declaration,  that, 
"  Whereas  the  said  Wilielma  Lady  Glenorchy  did,  after  the  erection  of  the  said  chapel, 
manifest  her  intention  and  wish  that  it  should  be  in  full  communion  with  the  Established 
Church  of  Scotland ;  and  the  Reverend  Thomas  Snell  Jones,  Doctor  in  Divinity,  now 
deceased,  the  clergyman  appointed  by  her  during  her  lifetime  to  officiate  therein,  was 
recognised  by  the  Presbytery  of  Edinburgh  of  the  Established  Church ;  and  the  said 
chapel  has  ever  since  remained  in  full  communion  with  the  said  Presbytery  of  Edinburgh 
of  the  Established  Church  of  Scotland  ;  and  the  clergymen  appointed  by  the  said  trustees 
as  assistants  and  successors  to  the  incumbents  appointed  by  Lady  Glenorchy,  have  been 
inducted  under  the  sanction  of  the  Established  Church  of  Scotland,  and  ordained  or 
admitted  by  the  said  Presbytery  of  Edinburgh." 

Then  the  provisions  of  the  Chapel  Act  are  set  forth,  as  leading  to  the  conclusion 
that,  in  the  opinion  of  the  Presbytery  of  Edinburgh,  "unless  certain  alterations  were 
made  on  the  rules  and  institutes,  it  would  be  impossible  to  apply  to  the  said  chajiel  the 
provisions  of  the  said  Act  of  Assembly  as  to  chapels  of  ease."  The  preamble,  as  hitherto 
considered,  relates  to  the  occasion  of  passing  the  Act,  and  that  (as  described  by  the 
trustees  who  procured  it)  it  is  their  professed  conviction,  that,  according  to  the  spirit 
and  intention  of  the  foundation,  the  chapel  had  been  and  ought  to  be,  in  full  communion 
with  the  Established  Church  ;  and  that,  in  consequence  of  the  provisions  of  the  Chapel 
Act,  it  would  be  impossible  to  continue  that  communion,  unless  the  existing  rules  and 
institutes  were  added  to  or  altered. 

Then  follows  the  statement  of  the  moving  cause  and  object  of  the  Act: — "Whereas, 
in  consequence  of  the  said  decisions  of  the  Presbytery  of  Edinburgh,  and  of  the  General 
Assembly  of  the  Church  of  Scotland,  doubts  have  arisen  as  to  the  powers  of  the  said 
trustees,  acting  under  the  said  trust-disposition  and  institutes,  to  maintain  the  said  chapel 
in  connection  with  the  Established  Church  of  Scotland  as  heretofore ;  and  whether,  if 
the  said  chapel  be  not  maintained  in  such  connection,  it  will  be  in  the  power  of  the  said 
trustees  to  continue  to  maintain  the  said  chapel  at  all  as  a  place  of  public  worship,  in 
conformity  with  the  spirit  of  the  design  and  intention  of  the  said  I-Ady  Glenorchy ;  and 
it  is  therefore  expedient  that  such  doubts  should  be  removed,  and  that  power  should  he 
given  to  the  said  trustees  so  to  alter  and  modify  the  said  rules  and  institutes  from  time 
to  time,  as  may  enable  them  to  continue  to  maintain  the  said  church  in  connection  wi& 
the  Established  Church  of  Scotland,  and  to  uphold  the  same  as  a  place  of  public  worship 
in  all  time  coming,  so  far  as  may  be  possible,  in  conformity  with  the  benevolent  design 
and  intention  of  the  said  I-Ady  Glenorchy." 

There  is  not  a  word  here  of  limiting  the  supposed  expediency  to  that  of  altering  the 
said  rules  and  institutes,  so  as  to  enable  the  trustees  to  introduce  the  rules  and  regula- 
tions of  the  Act  of  Assembly  1 834.  Though  these  rules  and  regulations  had  led  to  the 
consideration  of  the  matter,  the  power  which  that  circumstance  had  suggested  to  the 
trustees  as  expedient,  as  justifying  the  application  to  Parliament,  was  in  general  the 
power  so  to  alter  and  modify  the  said  rules  and  institutes  from  time  to  hme,  as  may 
"  enable  them  to  continue  the  chapel  in  connection  with  the  Established  Church  of 
Scotland  " — that  connection  which,  in  the  former  part  of  the  preamble,  they  had  d^ 
clared  to  be  the  intention  of  the  foundress. 

The  meaning  of  this  seems  to  me  to  be  clear,  viz., — that  as  the  connection  of  the 
chapel  with  the  Established  Church  was  considered  and  dexjlared  by  the  trustees  to  he 
agreeable  to  the  intention  of  Lady  Glenorchy,  power  should  therefore  be  conferred  on 
them,  not  only  at  that  time,  and  on  that  occasion,  but  from  "  time  to  time,"  and  on 
every  occasion,  to  make  such  changes  on  the  rules  and  institutes  as  might  be  requisite 
to  suit  the  constitution  of  the  chapel  to  any  future  regulations  which  the  Established 
Church  might  introduce  as  indispensible  to  such  a  connection. 

That  being  the  meaning  of  the  preamble,  the  enacting  clauses  are  equally  extensive. 
It  is  enacted,  "  That  from  and  after  the  passing  of  this  Act,  it  shall  and  may  be  lawful 
to  and  for  the  said  trustees  of  Lady  Glenorchy's  Chapel,  and  their  successors  in  such 
trust,  from  time  to  time,  at  meetings  specially  called  for  such  purpose,  to  revise  the  said 
rules  or  institutes  laid  down  by  the  said  Lady  Glenorchy  for  the  management  of  the  said 
chapel,  and  to  make  such  alterations  thereon,  or  additions  thereto,  as  shall  enable  the 
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said  trustees,  by  making  such  rules  or  institutes,  in  conformity  with  the  rules  of  the 
Established  Church  of  Scotland,  to  keep  the  said  chapel  at  all  times  in  connection  and 
full  communion  with  the  said  Established  Church." 

There  is  not  one  word  in  this  empowering  clause  about  the  particidar  provisions  of  the 
Chapel  Act.  The  power  is  quite  genered,  and  co-extensive  with  any  supervening 
emergency  requiring  its  exercise.  It  empowers  the  trustees  to  secure  Lady  Glenorchy's 
rules  and  institutes,  and  to  make  such  alterations  thereon,  or  additions  thereto,  as  shall 
enable  the  said  trustees,  by  making  such  rules  in  conformity  with  the  rules  of  the  Esta- 
blished Chittch,  "  to  keep  the  said  chapel  in  full  communion  with  the  said  Established 
Church."  There  can  be  no  doubt,  then,  of  the  extent  of  the  power ;  but  the  conse- 
quences of  exercising  it  are  equally  the  subject  of  positive  enactment ;  for  it  [317]  is 
provided,  that  such  alterations,  when  approved  of  by  the  Presbytery  of  Edinburgh,  shall 
be  thenceforth  held  and  uaed  as  the  rules  and  insttttdes  of  Lady  Glenorchy's  Chapel, 
untU  again  altered  in  manner  before  provided — that  is,  with  the  approbation  of  tlie 
Presbytery. 

It  is  assumed,  and  indeed  it  forms  the  foundation  of  the  whole  argument  of  the 
defenders,  that  this  being  an  empowering  statute,  left  to  the  trustees  the  full  discretion 
to  exercise  those  powers  or  not  as  they  thought  proper. 

I  am  by  no  means  satisfied  of  the  soundness  of  this  view.  It  is  true  that  a  statute 
conferring  powers  on  a  private  party,  in  the  exercise  of  which  he  alone  is  interested, 
leaves  that  party  an  unqualified  discretion  to  take  the  benefit  of  them  or  not. 

But  I  should  hesitate  to  apply  the  same  rule  to  the  case  of  trustees  who  obtain  a 
statute  conferring,  or  rather  removing  doubts  as  to  their  power,  in  order  that  they  may  tlo 
something  in  which  another  party  holds  an  interest,  and  holds  an  interest  declared  in  the 
preamble  of  the  statute  to  exist  according  to  the  manifest  intention  of  the  trustees. 
Take  the  ordinary  case  of  a  private  trust,  so  obscurely  and  ambiguously  expressed,  that 
while  the  intention  of  the  trustees  in  favour  of  a  third  party  is  held  by  the  trustees  to 
be  manifest,  they  yet  doubt  their  express  powers  to  carry  that  intention  into  effect.  If, 
in  such  circumstances,  an  Act  of  Parliament  is  passed,  on  the  ground  of  that  intention, 
and  those  doubts,  conferring  p<^)wer  on  them  to  execute  that  intention,  I  should  think  it 
difiUcult  to  maintain  that  the  trustees  were  left  at  liberty,  or  that  the  third  party  had  not 
a  vested  right  to  insist  that  those  powers  should  be  exercised.  In  such  a  case  it  would 
rather  seem  to  me  that  the  empowering  clauses,  combined  with  the  declared  object  and 
moving  cause  of  obtaining  them,  must,  from  the  passing  of  the  Act,  be  imported  into  the 
trust,  so  as  to  confer  a  legal  right  on  the  third  party,  in  whose  favour,  as  well  as  in 
favour  of  the  trustees,  the  statute  truly  operates. 

Xow  that  is  the  case  here.  The  statute  is  obtained  on  the  statement,  infer  aha,  that 
it  was  the  manifest  intention  of  the  foundress,  hitherto  adhered  to  by  the  trustees,  to 
keep  the  chapel  in  full  communion  with  the  Church  of  Scotland,  and,  in  particular,  witli 
the  Presbytery  of  Edinburgh  ;  and  on  the  farther  statement  that,  in  a  particular  juncture, 
doubts  had  arisen  of  their  powers  to  do  what  was  necessary  to  continue  that  connection. 
On  those  statements  enactments  are  passed,  conferring,  or  rather  declaring,  their  power 
to  do  tJiese,  and  from  time  to  time  all  that  should  be  necessary  to  preserve  that 
connection. 

My  impression  is,  that  in  such  a  case  these  provisions,  though  in  the  form  of  powers 
conferred,  must  be  construed  as  duties  imposed  on  the  trustees  in  relation  to  the 
Established  Church,  and  that  on  their  own  statement,  sanctioned  by  the  legislature,  of 
the  intention  of  the  truster.  In  short,  it  appears  to  me,  on  taking  the  preamble  an<l 
the  enacting  clauses  together,  that  the  statute  can  be  viewed  in  no  other  light  than  that  of 
an  act  for  indissolubly  connecting  the  chapel  with  the  Established  Church  through  the 
medium  of  the  Presbytery  of  Edinburgh. 

But  it  is  unnecessary  to  discuss  this  question,  which  could  only  have  arisen  if  the 
trustees  had,  after  the  passing  of  the  Act,  declined  or  failed  to  exercise  the  poAvers  there 
conferred.  Here  they  did  not  so  decline  or  fail.  They  availed  themselves  of  its 
provisions,  and  altered  the  rules  and  institutes  accordingly. 

The  new  rules,  so  drawn  up  by  the  trustees  from  the  constitution,  was  laid  ])efore  the 
Presbytery,  and  received  the  sanction  of  that  body,  agreeably  to  the  direction  of  the 
statute.  The  proceedings  appear  in  the  minute  of  Presbytery  of  28th  November  1838, — 
"  On  which  day  the  Presbytery  of  Eiiinburgh  being  met  and  constituted,  Mr.  Cunningliani, 
convener  of  the  coijamittee  on  the  affairs  of  Lady  Glenorchy's  Church,  laid  before  the 
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Presbytery  copy  Act  of  Parliament  empowering  the  trustees  to  make  alterations  on  the 
provisions  of  what  are  called  the  institutes  of  Lady  Glenorchy's  Chapel,  and  also  draft  of 
new  constitution  proposed  by  the  trustees,  the  tenor  whereof  follows."  Then  followed 
the  new  rules  framed  by  the  trustees  under  the  authority  of  the  Act  of  Parliament 

The  very  first  of  these  rules  is  quite  conclusive  as  to  the  sense  put  upon  the  statute 
by  all  parties.  It  declares,  that  the  chapel  shall  be  used  only  as  a  place  of  worship  in 
connection  with,  and  subject  to  the  laws  and  discipline  of  the  Established  Church  of 
Scotland.  Then,  in  the  case  of  a  vacancy,  it  is  provided  for  by  the  4th  rule,  which 
seems  equally  decisive  as  to  the  qualifications  of  any  future  incumbent.  The  5th  mle, 
relating  to  the  kirk-session,  is  the  only  one  which  has  any  relation  to  any  of  the 
provisions  of  the  Chapel  Act,  and  is  in  substance  not  very  different  from  the  7tii  nile  of 
the  original  constitution  framed  by  the  foundress. 

An  admission  is,  however,  I  think  undeniable,  that  the  whole  of  these  transactions 
proceeded  on  the  supposition  that  there  was  to  be  not  only  a  separate  session,  but  & 
separate  parochial  district  assigned  to  the  chapel ;  and  it  certainly  has  turned  out  that, 
in  these  particulars,  the  constitution,  as  originally  framed,  has  been  frustrated,  and 
requires  alteration.  By  the  subsequent  decision  in  the  case  of  Stewarton,  and  more 
particularly  by  the  repeal  of  the  Chapel  Act  by  the  General  Assembly,  these  articles  are 
no  longer  "consistent  with  the  law  of  Scotland,  and  the  form  of  church  government 
therein  by  law  established,"  which,  by  the  statute,  is  declared  to  be  the  indispensable 
qualification  of  any  alteration  or  addition  to  tlie  original  constitution  of  the  chapel. 

But  it  is  a  wide  and  most  unauthorized  step  in  the  argument  to  conclude  from  that 
that  the  whole  rules  and  regulations  framed  in  exercise  of  the  statutory  powers,  and  indeed 
the  whole  statute  itself,  is  to  be  at  once  abrogated.  For,  to  that  extent,  the  argument 
of  the  defenders  certainly  goes.  There  might  be  room  for  such  a  conclusion  if  it  conld 
be  shewn  that  these  articles  or  provisions  respecting  the  separate  session  and  separate 
parochial  district  formed  a  condition  of  the  passing  of  the  statute,  and  of  the  exercise  by 
the  trustees  of  the  statutory  powers.  But,  so  far  from  that  being  the  case,  it  is  clear  to 
demonstration,  from  the  whole  tenor  of  the  act  that  its  object  was  the  general  one,  to 
connect  the  Chapel  with  the  Established  Church — ^that  the  provisions  of  the  Chapel  Act, 
though  forming  the  occasion  of  the  application  to  Parliament,  were  no  essential  elements 
of  the  statute,  never  being  alluded  to  in  the  enacting  clauses,  and  that  the  article  of  tlie 
new  rules  respecting  a  kirk-session,  so  far  from  forming  a  condition  of  the  efficacy  of  the 
other  articles,  was  adopted  only  for  the  reason  that  it,  like  the  other  articles,  was,  from 
the  law  of  the  land  as  then  understood,  and  the  law  of  the  Church  as  then  declared, 
considered  necessary,  in  the  words  of  the  statute,  to  "  keep  the  chapel  in  full  commwim 
with  the  Established  Church J^  The  provision  of  the  statute  may  void  any  article  of  the 
rules  which,  from  a  change  of  the  law,  has  ceased  to  be  consistent  with  the  law  of  the 
land  and  the  law  of  the  Church  ;  but  it  would  be  a  most  extravagant  construction  of  the 
provision  to  hold  it  to  annul  all  the  other  articles  which  were  and  are  in  strict  confor- 
mity with  both,  and  which  could  not  be  annulled  without  disjoining  the  Chapel  from 
the  Established  Church,  and  thus  frustrating  the  declared  object  of  the  statute  itself ; 
and  this  would  be  more  unwarranted  and  uncalled  for,  as  the  statute  itself  evidentlv 
contemplates  the  possibility  of  future  changes  of  the  rules  being  necessary.  So  that,  in 
truth,  the  illegality  of  this  article,  according  to  the  existing  law,  leads  to  the  conclusion, 
not  that  the  other  articles  shall  be  admitted,  but  that  the  objectionable  article  should  be 
changed  by  the  trustees. 

I  think,  then,  that  these  rules,  so  approved  of  by  the  Presbytery,  do  now  form,  by 
the  express  enactment  of  the  statute,  the  rules  and  institutes  of  Lady  Glenorchy's 
Chapel.  They  are  component  parts  of  the  trust  as  much  as  if  they  had  formed  part  of 
the  original  trust-deed  and  constitution  framed  by  the  foundress.  But  this  is  quite 
sufficient  to  enable  us  to  decide  the  only  points  now  before  us.  Li  the  first  place,  it  is 
clear  that,  by  the  force  of  the  statute,  and  the  rules  adopted  by  trustees  and  sanctioned 
by  the  Presbytery,  the  chapel,  as  an  ecclesiastical  institution  in  connection  with  the 
Establishment,  is  under  the  superintendence  of  the  Presbytery  like  any  other  chapel  of 
ease,  and  consequently,  that  the  Presbytery  have  a  good  title  to  maintain  action  for 
enforcing  against  the  trustees  any  civil  obligation  involved  in  that  connection,  and 
incumbent  on  the  trustees  as  the  civil  administrators  of  the  Chapel.  Second,  There  can 
be  as  little  doubt  of  their  title  to  insist  for  the  removal  of  the  incumbent  inducted  by 
themselves,  and  who  has  now  ceased  to  be  a  member  of  the  Established  Church. 
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If  the  title  is  sustained,  the  conclusions,  in  so  far  as  they  have  been  determined  by 
the  Lord  Ordinary,  follow  as  a  matter  of  course. 

There  can  be  no  doubt  that)  owing  to  the  rules  as  they  now  stand,  the  defender, 
George  Eamsay  Davidson,  is  no  longer  qualified  to  officiate,  and  is  not  entitled  to  hold 
possession  of  the  Chapel ;  and  there  is  as  little  doubt  that  the  defenders  are  bound  to 
present,  in  reasonable  time,  another  minister  to  the  said  Chapel,  duly  qualified  according 
to  the  laws  and  rules  of  the  Established  Church. 

On  these  grounds  I  am  of  opinion  that  the  Lord  Ordinary's  interlocutor  must  be 
adhered  to. 

[318]  Lard  Jeffrey. — On  consideration,  I  have  come  to  concur  in  opinion  with  your 
Lordships.  I  cannot,  however,  leave  the  case  without  expressing  an  opinion,  that  the 
views  and  wishes  of  the  foundress  have  suffered  some  detriment  by  a  certain  improvidence 
and  rashness  on  the  part  of  the  trustees  appointed  by  her  deed  in  dealing  with  the 
subject  of  the  trust. 

My  first  impression  was,  that  the  statute  got  by  those  trustees  proceeded  substantially 
on  a  preamble  which  was  to  be  held  as  setting  forth,  though  it  did  not  do  so  in  totu/em 
verbis,  the  Act  of  Assembly  as  to  chapels  of  ease  passed  in  1834,  and  then  proceeding  to 
this  effect,  "  that  whereas  it  was  desirable  to  give  Lady  Glenorchy's  Church  those  great 
benefits  provide  to  chapels  of  ease  by  that  Act  of  Assembly  in  1834,  including  the 
privileges  of  an  independent  kirk-session,  the  right  of  administering  its  own  poor-funds, 
&c.,  the  trustees  were  desirous,  as  they  thereby  thought  they  were  best  fulfilling  the  wishes 
of  the  foundress  of  the  church,  to  sacrifice  the  smaller  benefits  belonging  to  the  church 
in  the  independent  but  somewhat  anomalous  position  in  which  it  was  placed  by  her 
Ladyship's  trust-deed,  and  to  obtain  instead  the  benefits  provided  by  the  Act  of  Assembly 
of  1834." 

Had  that  been  clearly  set  forth  as  the  object  of  the  statute,  I  would  have  concurred 
in  the  opinion  thrown  out  by  one  of  your  Lordships,  and  which,  I  daresay,  all  your 
Lordships  would  have  adopted,  viz.,  that  if  the  minor  privileges  of  the  church  had  been 
80  renounced  for  the  piurpose  of  getting  the  greater  benefits  provided  by  the  Act  of 
Assembly  of  1834,  and  if,  in  the  result,  those  advantages  could  not  have  been  obtained 
by  the  renunciation  of  the  plain  advantages  already  possessed  by  Lady  Glenorchy's 
Church,  that  the  imprestability  of  such  counter  stipulations,  though  these  stipulations 
had  not  been  set  forth  in  so  many  words  as  proper  conditions  of  the  enactment,  would 
have  entitled  those  trustees  to  restitutio  in  integrum.  But  that  is  not  the  case  here,  as 
your  Lordships  have  explained.  The  trustees,  on  the  whole,  have  been  rather  imprudent. 
Looking  to  the  preamble  of  these  acts,  the  trustees  should  have  been  aware,  and  should 
have  provided  for  the  case,  that  the  Act  of  Assembly  making  such  an  important  altera- 
tion upon  the  condition  of  chapels  of  ease  was  a  violent  change  on  what  had  been  their 
state  for  100  years  before,  t.e.,  from  the  time  when  such  erections  were  first  known  ;  that 
it  was  open  to  challenge,  and  even  at  the  time  thought  of  questionable  authority  ;  that  it 
was  of  course  in  some  degree  experimental,  and  that  the  General  Assembly  itself  might 
probably  alter  its  opinion  and  its  enactment  on  the  subject.  The  trustees  should  there- 
fore have  introduced  some  provision  into  the  Act  which  they  obtained  to  prevent  any 
injurious  consequences  to  Lady  Glenorchy's  Church  in  case  of  such  invalidity  of  the 
General  Assembly's  enactment  being  declared,  or  of  such  alteration  as  might  afterwards 
be  made  on  it  taking  place,  as  did  indeed  take  place  in  consequence  of  the  decision  in 
the  Stewarton  case. 

We  find,  however,  that  in  spite  of  the  impracticable  character  of  the  Act  of  the 
General  Assembly,  the  trustees  nevertheless  got  an  enactment  to  the  effect  that,  in  all 
time  coming,  the  proceedings  of  the  trustees  should  be  subject  to  the  approval,  and  that 
their  church  should  be  under  the  jurisdiction  of  the  Established  Church,  and  that  they 
were  thus  bound,  as  explained  by  your  Lordships,  to  conform  to  the  regulations,  &c.  of 
the  Established  Church. 

I,  therefore,  concur  with  your  Lordships,  and  more  particularly  in  the  views  expressed 
by  Lords  Fullerton  and  Mackenzie,  as  to  the  general  point  which  I  have  now  referred 
to,  and  also  as  to  the  other  points  of  the  case. 

I  hope,  however,  that  the  Presbytery  of  Edinburgh  will  perhaps  (when  they  take 
into  view  the  peculiar  circumstances  of  this  case),  exercise  such  liberality  as  has  been 
pointed  at  by  Lord  Mackenzie,  in  granting  this  institution  something  in  the  nature  of 
an  independent  kirk-session,  and  right  of  distribution  of  the  poor's-funds  of  the  church. 
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so  that  there  may  be  preserved  to  it,  in  some  measure,  those  privileges  so  anxioudr 
contemplated  by  the  foundress.     That  matter,  however,  is  not  hujus  loci. 

The  Court  accordingly  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  reaerring 
all  questions  of  expenses. 

No.  95.  XVIII.  Jurist  346.     10  March  1846.     2nd  Div. 

Sir  John  A.  B.  Murray  Macgregor,  Bart,,  Petitioner. — Solidtor-Oentral 

(Anderson),  Fatton, 

Guardian  and  Ward. — Curator  Bonis,  Powers  and  administration  of. — ^The  Court  refused 
to  authorise  a  curator  bonis  to  compromise  a  lawsuit  which  related  to  heritage. 

The  petitioner  presented  a  petition  to  the  Court,  stating,  that  he  was  curator  bomi 
to  his  Grace  John  Duke  of  Atholl,  proprietor  of  the  lands  and  lordship  of  Naime  and 
others ;  that  during  the  lifetime  of  the  late  Duke,  the  marches  between  the  Duke's 
lands  and  those  of  Mr,  James  Wylie  of  Airliewight  and  Coultrennie,  had  been  fixed  by 
a  decree  of  excambion,  pronounced  by  the  Sheriff  of  Perthshire  on  12th  July  1809; 
that  notwithstanding  the  said  decree,  the  late  Mr.  James  Wylie  had  claimed  a  right  of 
servitude  of  pasturage,  and  of  cutting  peat,  feal,  and  divot  over  an  extensive  tract  of 
country  on  the  Duke's  side  of  the  march ;  that  the  late  Duke,  in  consequence,  had 
raised  an  action  of  declarator  to  have  it  found  that  the  march  as  fixed  was  the  boundary; 
and  that  Mr.  Wylie  had  no  right  of  servitude  on  the  Duke's  side  of  the  march.  This 
case  had  proceeded  a  considerable  length,  when  the  late  Duke  died,  in  September  1830, 
since  which  time  it  had  not  been  moved  in.  The  petitioner  stated,  that  he,  as  curator  hofdg 
to  the  present  Duke,  had  resolved  to  compromise  the  case  with  Mr.  lliomas  Wylie  of 
Airliewight,  and  Mr.  William  Wylie  of  Coultrennie,  sons  of  the  late  Mr.  Wylie — they, 
on  the  one  part,  renouncing  all  claim  of  servitude,  and  he,  as  curator  bonis,  on  the  other, 
disponing  to  them  a  small  piece  of  ground  extending  to  about  two  acres.  As  the  two 
acres  formed  part  of  an  entailed  estate,  and  as  the  Duke  was  not  capable  of  acting  for 
himself,  the  petitioner,  on  the  above  statement,  now  prayed  their  Lordships  to  approTe 
of  the  proposed  exchange  of  land  for  the  renunciation  of  the  right  of  servitude.  It  was 
further  stated,  that  Lord  Glenlyon,  the  heir  of  entail  next  entitled  to  succeed  to  the 
Duke,  approved  of  the  proposed  arrangement. 

Lord  Justice-Clerk. — I  do  not  know  that  it  is  the  law,  as  stated  by  Mr.  Patton,  that 
a  curaior  bonis  cannot  compromise  an  action.  He  may  not  perhaps  do  so  where  the 
subject  in  dispute  is  heritable ;  but,  however  that  may  be,  he  himself  must  take  the 
responsibility.  I  have  consulted  the  Lord  Justice-General,  and  neither  of  us  ever  saw 
such  a  power  given.     I  don't  see  how  the  Court  can  take  such  responsibility. 

Lord  Moncreiff. — We  can  just  say  the  party  should  take  advice,  and  act  accordingly. 

The  petition  was  then  withdrawn. 


No.  115.         XVIII.  Jurist  423.     3rd  June  1846.     1st  Div.— Lord  Wood. 

Joseph  G.  Walford  and  Others  (Directors  of  the  Customs  Annuity  and 
Benevolent  Fund),  Suspenders. —  W.  S.  Walker. 

WiLUAM  Johnston  and  Son,  Eespondents. 

Kxdv^ve  Privilege — Literary  Property — Copyright — Interdict. — Circumstances  which 
held  to  constitute  piracy  of  "  The  Clyde  Bill  of  Entry  and  Shipping  List." 

About  the  year  1801,  the  three  senior  clerks  in  the  custom-house  at  Greenock 
obtained  official  authority  permitting  them  to  make  extracts  from  the  custom-house  books, 
for  the  purpose  of  publication  ;  and  they  accordingly  issued  a  publication,  entitled  "The 
Clyde  [424]  Commercial  List,"  which  they  published  till  the  beginning  of  1844.  "The 
Clyde  Commercial  List,"  however,  was  frequently  both  defective  and  erroneous  in  the 
information  it  contained,  and  it  did  not  enibrace  the  ^ntri^  in  the  whole  of  the  Clyde 
j)orts, 
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In  1840,  the  Chamber  of  Commerce  at  Glasgow  applied  for  pennission  to  obtain 
information  from  the  official  books  at  Glasgow,  for  the  publication  of  a  commercial 
shipping  list  similar  to  that  published  by  the  suspenders  (the  directors  of  the  customs 
annuity  and  benevolent  fund)  for  London  and  other  ports  in  England.  After  some 
correspondence,  this  privilege  was  conferred  exclusively  on  the  suspenders,  to  be  enjoyed 
and  exercised  by  them  in  the  same  way  and  manner  as  at  several  of  the  ports  in  England  ; 
and  the  grant  conferring  this  privilege  on  them  is  in  the  following  terms : 

"  Treamry  ChamherSy  IQth  October  1841. — Gentlbmbn, — With  reference  to  your 
report  of  the  5th  inst.  on  an  application  from  the  Chamber  of  Commerce  of  Glasgow  for 
permission  to  obtain  information  from  your  official  books  at  that  port  for  the  publication 
of  a  commercial  and  shipping  list,  I  am  commanded  by  the  Lords  Commissioners  of  her 
Majesty's  Treasury  to  desire  you  will  permit  the  directors  of  the  customs  benevolent 
fund  to  have  access  to  the  official  books,  papers,  and  records  at  Glasgow,  in  which  the 
information  in  question  is  kept,  and  to  extract  or  copy  such  information  as  may  be 
required,  and  to  publish  the  same  for  the  use  of  the  public,  in  the  same  manner  as  the 
bLUs  of  entry  and  trade  lists  are  now  published  by  them  at  several  of  the  ports  in 
England.  I  am  farther  to  desire  you  will  call  upon  the  directors  to  appoint  a  competent 
res])onsible  party  at  Glasgow  to  prepare  the  various  accounts  for  publication  at  a 
moderate  price,  and  to  direct  him  in  the  first  instance  to  put  himself  in  communication 
with  the  merchants  and  traders  at  that  port,  with  the  view  of  settling  the  form  and 
manner  of  publication,  agreeably  to  the  arrangement  proposed  by  you.  I  am,"  &c. 
(signed)  "  G.  Clark."    Addressed, — "To  the  Commissioners  of  Customs." 

By  a  second  letter  from  the  Lords  of  the  Treasury  to  the  Commissioners  of  Customs, 
dated  15th  November  1841,  they  were  instructed  to  include  all  the  ports  in  the  Clyde 
in  the  arrangement  sanctioned  by  the  appointment  above  quoted.  The  Commissioners 
of  Customs  accordingly  instructed  the  collector  and  comptroller  at  the  different  ports  on 
the  Clyde  to  afford  to  the  suspenders  free  access  to  the  official  books,  with  a  view  to  the 
exercise  of  their  right,  and  to  carry  the  order  of  the  Treasury  into  effect. 

The  suspenders,  who  were  directors  of  the  above  fund,  acquired,  in  1817,  with  the 
sanction  of  government,  the  privilege,  granted  by  letters-patent  dated  28th  August  1817, 
of  issuing  in  England  and  Wales  the  publication  called  "  The  Bill  of  Entry,"  and  they 
had  since  published  "  The  Bill  of  Entry  Customs "  London,  and  "  Ships  Reports,"  for 
the  ports  of  Liverpool,  Bristol,  and  Hull,  containing  similar  information  to  that  which 
the  suspenders  were  empowered  to  publish  from  the  custom-house  books  at  Greenock. 
Directly  after  they  had  received  the  permission  contained  in  the  letter  of  16th  October 
1841,  they  proceeded  to  publish  "The  Clyde  Bill  of  Entry  and  Shipping  List,"  "con- 
taining full  and  authentic  information  relating  to  goods  imported,  duty  paid,  and  ware- 
housed, as  well  as  goods  brought  and  sent  coastwise  and  exported,  and  accounts  of 
shipping,  the  whole  being  original  matter  obtained  from  the  official  records  of  the 
custom-houses  of  Glasgow,  Greenock,  and  Port-Glasgow,  and  from  no  other  source  what- 
ever." In  1844,  "The  Clyde  Commercial  List,"  which  had,  till  then,  been  published 
by  the  three  senior  custom-house  clerks,  was,  by  an  arrangement  between  these  parties 
and  the  suspenders,  merged  in  "  The  Clyde  Bill  of  Entry  and  Shipping  List."  While 
this  arrangement  was  in  progress,  the  respondents,  who  had  been  the  printers  of  "The 
Clyde  Commercial  List,"  made  an  unsuccessful  application  to  the  suspenders  to  be 
employed  as  printers  of  "The  Clyde  Bill  of  Entry."  In  March  1844,  the  respondents 
issued  the  first  number  of  a  publication  entitled  "  The  New  Clyde  Commercial  list," 

Towards  the  end  of  1844,  the  present  application  for  suspension  and  interdict  was 
presented  by  the  suspenders,  setting  forth  the  letter  of  authority  from  the  Lords  of  the 
Treasury  above  quoted,  alleging  that  it  conferred  on  them  an  exclusive  right  of  access 
to  the  custom-house  books,  for  the  purpose  of  publication,  and  that  the  public  had  no 
right  of  access  to  the  custom-house  books,  these  being  the  exclusive  property  of  the 
crown ;  that,  in  making  such  publication,  and  in  compiling  and  arranging  the  informa- 
tion obtained  from  the  custom-house  books,  the  suspenders  incurred  very  considerable 
trouble  and  expense,  and  that,  since  March  1844,  the  respondents  had  published  "The 
New  Clyde  Commercial  List,"  which  furnished  the  public  "  with  the  same  information, 
which  they  copied  verbatim  from  "  The  Clyde  Bill  of  Entry  and  Shipping  List,"  and,  it 
was  alleged,  that  they  were  thus  guilty  of  an  infringement  of  the  suspenders'^rights." 

The  suspenders  added, 

"  From  its  commeiicement,  *  The  New  Clyde  Copijnercial  Ljst '  has  regularly  copied 
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the  imports  and  exports  therein  contained  from  '  The  Clyde  Bill  of  Entry,'  and  still  con- 
tinues to  do  so,  to  the  great  loss,  injury,  and  damage  of  the  complaineis.  The  only 
material  feature  of  the  former  publication,  in  addition  to  the  official  information  thus 
pirated  from  *  The  Clyde  Bill  of  Entry,*  seems  to  be  nautical  intelligence,  which  form^ 
an  inducement  to  parties  to  purchase  *  The  New  Clyde  Commercial  List,'  provided  they 
can  at  the  same  time  procure  the  official  information  of  the  imports  and  exports.  To 
effect  this  object,  '  The  new  Clyde  Commercial  List,'  though  published  on  the  same  day 
as  *  The  Clyde  Bill  of  Entry '  is  not  published  till  a  few  hoiirs  later,  so  that  it  pirates 
the  information  contained  in  '  The  Clyde  Bill  of  Entry '  of  that  day ;  and  in  order  that 
the  appearance  of  the  respondents'  publication  may  be  as  nearly  as  possible  concurrent 
with  that  of  'The  Clyde  Bill  of  Entry,'  the  respondents  procure  one  of  the  earliest  copies) 
of  the  suspenders'  publication.  Moreover,  *  The  New  Clyde  Commercial  List '  is  printal 
on  paper  of  the  same  size,  and  sold  at  the  same  price  as  '  The  Clyde  Bill  of  Entry,'  and 
not  in  the  usual  form  of  non-official  newspapers,  and  is  thereby  calculated  to  impose 
upon  strangers,  and  cause  them  to  purchase  it  under  the  idea  that  it  is  an  official 
document." 

Answers  were  lodged  by  the  respondents,  stating  that  they  had  been  induced  to 
commence  the  publication  of  "  The  New  Clyde  Commercial  List,"  in  consequence  of  the 
information  contained  in  "  The  Clyde  Bill  of  Entry  "  being  defective  on  various  com- 
mercial subjects;  that  their  publication  was  commenced  within  a  week  after  the 
original  "  Clyde  Commercial  List "  was  given  up,  and  that  it  was  published  on  the  same 
days  as  its  predecessor,  and  on  the  same  size  of  paper,  which  had  been  imitated  by  the 
publishers  of  "  The  Clyde  Bill  of  Entry."  The  following  statement  was  also  made  in 
the  answers  by  the  respondents  : 

"  The  custom-house  books  generally  throughout  Scotland  are  open  to  the  public,  so  far 
as  necessary  to  obtain  the  information  here  in  question.  But  the  complainers  have  had 
influence  to  prevail  on  the  custom-house  officers  not  only  to  give  the  com-  [426]  -plainers 
themselves  access  to  the  books,  in  terms  of  the  alleged  letters  from  the  Treasury, 
but  to  exclude  the  respondents  from  such  access,  thus  advancing  a  claim  to  a  monopoly 
which,  for  years  after  the  commencement  of  their  publication,  they  made  no  pretence  to. 
The  respondents  have  sometime  copied  from  the  columns  of  '  The  Clyde  Bill  of  Entry ' 
certain  articles  of  intelligence  of  a  commercial  nature,  derived  entirely  from  the  custom- 
house books  belonging  to  the  public.  On  the  other  hand,  *  The  Clyde  Bill  of  Entry ' 
has  frequently  copied  from  the  respondents'  paper  various  commercial  intelligence, 
particularly  that  under  the  head  of  foreign  imports." 

The  suspendeiQ  plectded — 1.  That,  in  virtue  of  a  grant  from  her  Majesty's  govern- 
ment, they  had  the  exclusive  right  of  access  to  the  official  books  and  other  documents  in 
her  Majesty's  customs  department  in  the  river  Clyde,  and  they  also  had  the  exclusive 
right  of  publishing  the  information  contained  in  these  books  and  other  docimients. 
2.  The  suspenders  having,  in  implement  of  the  terms  of  the  grant,  carefully  extracted 
and  compiled  from  the  official  sources,  at  their  sole  expense  and  labour,  the  information 
required  by  the  public,  and  having  regularly  caused  the  same  to  be  printed  in  the  pubU- 
cation  called  "  The  Clyde  Bill  of  Entry,"  they  were  proprietors  of  the  copyright  of  the 
publication.  3.  The  suspenders  thus  possessing  the  exclusive  privilege  of  access  to  the 
official  documents  for  publication,  and  being  proprietors  of  the  copyright  of  "  The  Clyde 
Bill  of  Entry,"  were  entitled  to  protection  against  all  parties  interfering  with  these 
rights  to  their  loss  and  damage ;  and  "  The  New  Clyde  Commercial  List "  being  pub- 
lished on  the  same  day,  and  immediately  after,  and  in  nearly  the  same  form  as  "  The 
Clyde  Bill  of  Entry,"  and  being,  moreover,  for  all  essential  purposes,  a  mere  reprint  of 
"  The  Clyde  Bill  of  Entry,"  they,  as  publishers  of  the  "  New  Clyde  Commercial  List," 
were  thereby  guilty  of  an^  infringement  of  the  exclusive  privileges  and  copyright  pos- 
sessed by  the  suspenders,  against  which  the  suspenders  were  entitled  to  be  protected  by 
interdict  as  craved. 

The  respondents  pleaded — 1.  The  suspenders  had  no  exclusive  privilege  of  printing 
or  publishing  commercial  information  contained  in  the  books  of  the  custom-house  in 
Scotland.  2.  It  did  not  constitute  piracy,  at  common  law,  for  one  paper  to  copy  from 
..^li^nother,  intelligence  of  a  public  or  official  nature  derived  from  the  public  custom-house 
books,  or  from  the  public  records  in  general ;  and,  accordingly,  all  newspapers  were  in 
the  habit  of  transcribing,  without  challenge,  the  contents  of  the  Royal  Grazettc.  3.  The 
suspenders  having  unduly  prevented,  or  been  instrumental  in  preventing,  the  respondents 
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from  obtaining  access  to  the  custom-house  books,  were  barred,  personcUi  exceptione,  from 
maintaining  the  present  application. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"21«f  November  1845. — Having  heard  parties'  procurators  on  the  closed  record,  and 
made  avizandum,  Finds  that  the  suspenders  have  a  copyright,  or  right  of  property,  in 
the  bills  of  entry  and  shipping  lists  published  by  them  under  the  title  of  *  The  Clyde 

*  Bill  of  Entry  and  Shipping  list,'  and  that  they  are  entitled  to  be  protected  against  the 
same  being  pirated  by  the  respondents  or  others ;  and  having  compared  the  copies  of 
the  said  '  Clyde  Bill  of  Entry  and  Shipping  list '  lodged  in  jirocess  with  the  copies  also 
lodged  in  process  of  the  lists  published  by  the  respondents,  under  the  name  of  *  The 

*  New  Clyde  Commercial  List,'  and  considered  the  statements  and  admissions  in  the 
record  relative  to  the  said  copies,  and  in  particular  to  those  last  mentioned,  grants 
interim  interdict  as  craved,  against  the  respondents  copying  from  *  The  Clyde  Bill  of 

*  Entry  and  Shipping  list,'  and  printing  and  publishing  what  is  so  copied  in  *  The  New 

*  Clyde  Commercial  List,'  as  they  have  been  in  the  practice  of  doing,  and  decerns  ;  and 
before  farther  answer,  appoints  the  case  to  be  enrolled,  and  reserves  the  question  of 
expenses." 

The  respondents  reclaimed.  After  the  parties  had  been  heard,  and  in  order  to  avoid 
certain  difficulties  arising  from  conflicting  statements  of  fact,  an  arrangement  was  entered 
into,  which  is  embodied  in  the  following  interlocutor  (16th  January  1846) : 

"  The  Lords  having  considered  the  reclaiming  note  for  William  Johnston  and  others, 
and  having  heard  the  counsel  for  the  parties,  Find  that  the  reclaimers  now  admit  that 
they  copy  from  the  publication  of  the  suspenders,  entitled  *  The  Clyde  Bill  of  Entry  and 

*  Shipping  List,'  and  print  and  publish  what  is  so  copied  in  their  publication,  entitled 

*  The  New  Clyde  Commercial  List,'  in  the  manner  complained  of :  Of  consent  recal  the 
interim  interdict,  and  appoint  the.  case  to  be  put  to  the  roll,  in  order  to  hear  parties'  pro- 
curators upon  the  finding  of  the  Lord  Ordinary,   *  that  the  suspenders  have  a  copy- 

*  right  or  right  of  property  in  the  bills  of  entry  and  shipping  lists  published  by  them, 

*  mider  the  title  of  "  The  Clyde  Bill  of  Entry  and  Shipping  List,"  and  that  they  are  entitled 

*  to  be  protected  against  the  same  being  pirated  by  the  respondents  (now  reclaimers) 

*  or  others.'" 

The  counsel  for  the  parties  having  been  again  heard ;  at  advising. 

Lord  Jugtice-General. — I  must  own  I  have  no  doubt  in  thinking  that  the  conclusion 
at  which  the  Lord  Ordinary  has  arrived  in  this  case  is  correct.  First,  it  is  important  to 
keep  in  view  how  the  suspenders  proceeded  under  the  authority  of  the  secretary  of  the 
Treasmry.  Observe  what  must  be  held  as  the  inductive  cause  leading  to  the  publication 
of  this  Ust.  It  is  the  benefit  of  the  public — of  the  commercial  world  at  large.  The 
directors  of  this  society  are  to  have  access  to  the  books  of  the  custom-house  in  Greenock, 
and  they  are  to  publish  a  list,  or  bill  of  entry,  similar  to  those  which  they  had  been  in 
the  habit  of  publishing  as  to  the  ports  in  England.  So  far  as  necessary  for  that  pur- 
pose, the  suspenders  are  to  have  access  to  the  books  of  the  custom-house.  Without 
such  authority  no  such  access  would  have  been  granted.  That  is  obvious  to  common 
sense ;  for  it  is  not  to  be  believed  that  all  and  sundry  can  have  access  to  these  books. 
Then,  the  suspenders  establish  the  list  or  bill  of  entry  in  question,  and  immediately  after 
they  have  concluded  an  arrangement  with  the  three  custom-house  clerks,  by  whom  the 
original  commercial  list  had  been  published,  a  rival  is  started  by  the  respondents,  who 
copy  verbatim  et  literatim  from  the  suspenders'  publication,  all  the  information  they 
think  necessary.  That  the  respondents'  publication  appears  imder  a  different  name  from 
that  borne  by  the  suspenders'  list  is  a  matter  of  no  importance.  In  these  circumstances, 
the  question  arises,  whether  the  suspenders  are  not  entitled,  in  virtue  of  their  copyright 
and  right  of  property,  to  the  interdict  against  the  respondents  which  they  claim.  I  have 
no  doubt  that,  in  point  of  law,  they  are  entitled  to  such  interdict.  In  regard  to  maps, 
charts,  or  published  works  of  any  kind,  it  is  notorious  that  it  is  piracy  for  a  third  party 
to  publish  another  edition  of  them.  And  even  though  access  had  been  obtained  in  an 
irregular  manner  to  the  sources  from  which  the  materials  of  the  first  publication  were 
derived,  still  it  is  clearly  j)roved,  by  the  English  authorities  cited  by  the  suspenders, 
that  that  does  not  deprive  the  first  publisher  of  his  right  to  protection  against  a  second 
puMication  by  a  third  party.     On  the  whole,  I  concur  with  the  Lord  Ordinary. 

Lord  Mackenzie, — I  entirely  concur.     The  publication  of  the  suspenders  is  a  lawful 
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publication,  in  which  there  is  mixed  up  the  necessary  industry  in  digesting  and  piepaiiog 
the  materials  for  publication,  with  permission  to  take  from  the  custom-house  books  such 
information  as  might  be  required.  Independently  of  the  right  in  the  custom-house 
authorities  to  exclude  the  public  from  these  books,  there  can  be  no  doubt  that  the 
suspenders  are  entitled  to  be  protected  against  having  their  publication  copied  or 
pirated.  There  was  nothing  wrong,  however,  in  the  custom-house  authorities  keeping 
out  the  pubUc  from  their  offices  and  books.  They  could  give  a  right  of  access  to  one  or 
more  persons,  and  on  such  conditions  as  they  thought  proper.  The  right  of  access  to  these 
books  has  been  given  to  the  suspenders  on  behalf  of  an  [426]  institution  intended  for 
the  benefit  of  a  department  of  the  public  service.  The  object  of  the  grant  was  perfectly 
legitimate  and  laudable,  and  the  publication  which  the  suspenders  have  been  enabled  to 
publish  in  consequence  of  that  grant  is  a  legitmate  publication,  and  is,  of  course,  entitled 
to  be  protected  against  i)iracy.  No  doubt  the  publication  does  not  consist  of  original  or 
speculative  matter.  In  the  case  of  maps  and  itineraries,  however,  the  countries  described 
afford  all  the  information  which  is  contained  in  such  maps  or  guide-books,  and  any  one 
can  go  and  study  those  countries  for  himself ;  but  that  is  no  reason  why  the  maps  or 
itineraries  should  not  be  protected  against  piracy.  Supposing  the  custom-house  books  to 
be  as  open  as  any  country,  still,  that  is  no  reason  why  lists  and  states  made  up  from 
those  books  should  be  copied  by  third  parties.  If  the  books  of  the  custom-house  are 
wrongfully  shut  against  the  respondents,  let  them  sue  the  officers  of  the  customs  at  law ; 
but  let  them  not  pirate  the  paper  published  by  the  suspenders.  A  party  might  as  well 
steal  books  or  newspapers  as  appropriate  their  contents,  and  transcribe  them  into  his 
own  publication. 

Lord  Fullertun. — I  concur.  The  admission  of  the  respondents,  embodied  in  the 
interlocutor  of  the  16th  January  last,  removes  any  difficulty  as  to  our  decision.  The 
respondents  admit  that  they  have  been  in  the  habit  of  copying  from  the  suspenders' 
paper  in  the  manner  alleged.  There  cannot,  then,  be  any  doubt  that  the  suspenders  are 
entitled  to  interdict.  The  defence  attempted  to  be  rested  on  alleged  improper  refusal 
by  the  officers  of  the  customs  to  admit  the  public  to  the  use  of  their  books  is  out  of  the 
question.  It  is  no  defence  to  the  present  complaint.  It  may  be  a  ground  of  complaint 
against  the  officers  of  the  customs,  though  it  is  by  no  means  likely  to  be  a  good  one ; 
but  it  is  no  answer  to  a  charge  of  copying  from  the  suspenders'  paper.  The  case  just 
comes  to  this,  that  the  respondents  copy  verbatim  that  information  which  they  could  not 
otherwise  obtain.  It  is  said  that  the  conduct  of  the  respondents  is  nothing  else  than 
that  adopted  by  other  journalists  as  to  the  Royal  Gazette  ;  but  that  case  will  not  serve 
the  respondents'  purpose.  No  doubt,  various  parts  of  the  Gazette  are  inserted  in  the 
newspapers.  But  could  a  newspaper  or  publisher  reprint  the  whole  Gazette  at  a  cheaper 
price  ?     Certainly  not. 

Lord  Jeffrey  concurred. 

The  Court  accordingly  pronounced  the  following  interlocutor  : 

"  The  Lords  having  resumed  consideration  of  the  cause,  and  again  heard  the  counsel 
for  the  parties,  Adliere  to  the  finding  of  the  Lord  Ordinary,  *  that  the  suspenders  have 

*  a  copyright  or  right  of  property  in  the  bills  of  entry  and  shipping  lists  published  by 

*  them,  under  the  title  of  "  The  Clyde  Bill  of  Entry  and  Shipping  List,"  and  that  they 

*  are  entitled  to  be  protected  against  the  same  being  pirated  by  the  respondents  or  others : ' 
And  in  respect  the  coimsel  for  the  respondents  (reclaimers)  consent  that  the  cause  shall 
now  be  disposed  of  upon  the  admission  contained  in  the  interlocutor  dated  16th,  and 
signed  2 2d  January  1846,  without  being  sent  back  to  the  Lord  Ordinary,  Grant  the 
interdict  craved  in  the  note  of  suspension  and  interdict  No.  1.  of  process  and  decern: 
Find  the  suspenders  entitled  to  their  expenses,  including  those  incurred  before  the 
Lord  Ordinary,  as  well  as  those  incurred  in  the  Inner-House ;  appoint  an  account^  &c 
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No.  122.     XVIII.  Jurist  442.     12  June  1846.     Ist  Div.— Lord  Cuninghame. 

Sir  George  Grant  Suttie,  Bart.,  of  Prestongrange  and  Balgone, 

Pursuer. — RiUherfurdy  E,  S.  Gordon. 

John  Tod,  W.S.,  and  Others  (Suttie's  Trustees),  and  Others,  Defenders. — For 
Suttie's  Trustees,  Inglis;  for  Francis  Suttie  and  Others,  Solicitor-General 
{Anderson),  Marshall,  George  Dundas. 

Trust-Deed  and  Settlement — Reduction — TTiellusson  Act — Construction — Ambiguity. — A 
trust-deed  and  settlement  conveying  heritable  and  moveable  property,  but  principally 
the  latter,  having  been  brought  under  reduction  by  the  heir-at-law  as  illegal,  on  the 
ground  of  being  an  attempt  to  constitute  a  trust  in  perpetuity  of  a  series  of  contingent 
liferents,  or  of  being  vague,  uninteUigible,  or  inextricable,  or  as  being  contrary  to  the 
provisions  of  the  ThcUusson  Act,  39  and  40  Geo.  iii.  c.  98,  the  Court  sustained  the 
defences,  and  assoilzied  the  trustees. 

The  late  Mr.  Robert  Suttie,  writer  in  Edinburgh,  a  younger  son  of  the  deceased  Sir 
George  Suttie  of  Prestongrange,  died  on  8th  March  1843,  at  an  advanced  age.  He  was 
predeceased  by  his  wife,  and  left  no  family.  Some  years  previous  to  his  decease,  Mr. 
Suttie  had  succeeded,  on  the  death  of  his  brother,  Mr.  George  Suttie,  to  a  considerable 
fortune,  and  he  left  a  succession  of  about  L.  70, 000,  which  consisted  chiefly  of  moveable 
estate  invested  in  England,  but  included  also  heritable  subjects  situated  in  Scotland. 

On  7th  October  1842,  Mr.  Suttie  executed  a  trust-disposition  and  settlement,  whereby 
he  conveyed  to  trustees  his  whole  estate,  heritable  and  moveable,  nominating  them  at 
the  same  time  liis  sole  executors,  and  conferring  upon  them  all  powers  necessary  for  the 
administration  of  the  trust.  These  trustees  were  the  pursuer,  Sir  George  Grant  Suttie, 
the  nephew  of  the  truster,  and  the  defenders,  John  Tod,  W.S.,  John  Romanes,  writer 
in  Edinburgh,  and  John  Robert  Tod,  W.S., 

"and  the  survivors  or  survivor  of  them  who  shall  accept,  declaring  the  majority  of  the 
individuals  above  named  shall  form  a  quorum  for  executing  the  purposes  of  this  trust, 
while  they  are  alive  and  accepting ;  whom  all  failing,  to  the  principal  keeper,  the  deputy- 
keeper,  and  the  treasurer,  all  for  the  time  being,  of  the  Society  of  Writers  to  the  Signet, 
together  with  any  three  of  the  commissioners  of  said  society,  for  the  time  being,  to  be 
chosen  or  appointed  by  the  said  commissioners  themselves ;  and  in  case  of  any  vacancy 
occurring,  it  shall  be  filled  up  in  like  manner  by  the  choice  or  appointment  of  the  said 
commissioners  themselves,  declaring  any  three  a  quorum,  as  trustees  for  the  ends,  uses, 
and  purposes  hereinafter  mentioned." 

The  three  first  purposes  of  the  trust-deed  were  the  following,  viz. :  1.  The  payment 
of  the  truster's  debts,  and  of  the  trust-expenses.  2.  To  provide  the  liferent  use  of  the 
whole  estate  to  his  widow.  This  piurpose,  however,  was  evacuated  by  her  predecease. 
3.  After  the  death  of  the  widow,  to  provide  a  liferent  of  the  whole  estate  to  the  pursuer 
during  all  the  days  of  his  life. 

The  deed  farther  provided, 

"  Fourth^  After  the  death  of  the  said  Sir  George  Grant  Suttie,  I  direct  and  appoint 
my  said  trustees  to  pay  the  said  free  income  or  annual  produce  to  his  younger  sous  or 
son,  on  attaining  thirty  years  of  age,  equally,  share  and  share  alike,  no  other  division 
being  appointed  by  Sir  George,  which  he  and  all  his  successors  in  possession,  or  before 
coming  into  possession  of  the  [443]  entailed  estates  of  Prestongrange,  are  empowered  to 
make  among  their  respective  younger  sons ;  that  is  to  say,  if  Sir  George  shall  leave  one 
or  more  sons  besides  the  heir  succeeding  to  his  entailed  estates,  then  the  eldest  of  tliese 
younger  sons  shall,  on  attaining  the  age  of  thirty  years  complete,  be  entitled  to  receive 
the  whole  amount  of  free  income  from  the  trust-funds,  for  the  year  at  which  he  arrives 
at  that  age,  and  thereafter ;  and  on  the  second  of  Sir  George's  younger  sons  attaining  the 
age  of  thirty  years  complete,  he  also  shall  be  in  like  manner  entitled  to  an  equal  division 
of  the  free  annual  income,  along  with  his  immediate  elder  brother,  for  the  year  in  which 
he,  the  second  younger  son,  shall  arrive  at  thirty  years  of  age,  and  thereafter,  and  so  on, 
if  there  be  a  third  or  fourth  yomiger  son,  or  more  of  them ;  which  right  of  equal  division 
shall  continue  during  their  respective  lives  annually,  the  share  of  any  deceasing  without 
leaving  a  widow  or  issue  being  to  accresce  to  the  survivors  or  survivor  equally  as  afore- 
said :  But  in  the  event  of  any  of  the  said  younger  sons  so  deceasing,  and  leaving  a  widow 
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or  children,  such  shall  continue  in  their  husbands'  and  fathers'  place,  to  share  as  he 
would  have  done  if  alive,  and  such  share  shall  be  divisible  by  my  said  trustees  among 
the  said  widow  and  children  in  such  proportions  as  they  may  deem  proper ;  and,  on  the 
decease  of  all  the  younger  sons  of  that  generation,  the  said  free  income  or  annual  produce 
is  hereby  directed  and  appointed  to  be  paid  to  the  yoimger  sons  or  son  of  the  next  gene- 
ration, who  shall  have  succeeded  to  the  entailed  estates  of  Prestongrange,  and  attained 
thirty  years  of  age,  and  to  their  widows  and  children,  as  aforesaid,  and  so  on  in  succes- 
sion, to  the  younger  son  or  sons  of  succeeding  generations  who  shall  fall  into  the  posses- 
sion of  the  said  entailed  estates,  and  their  widows  and  issue,  as  long  as  these  estates 
continue  in  the  present  family,  and  their  descendants,  viz.,  the  heirs-male  of  my  father 
and  mother,  the  late  Sir  George  Suttie  of  Balgone,  Baronet,  and  Agnes  Grant,  second 
daughter  of  the  late  Right  Honourable  William  Grant  of  Prestongrange :  Ajid  in  case 
it  shall  so  happen  that  the  eldest  son  of  the  heir  of  entail  for  the  time  being  shall  pre- 
decease his  father,  leaving  two  or  more  sons,  in  which  case,  although  the  eldest  grandson 
would  succeed  to  the  entailed  estates,  yet  the  younger  grandson  or  grandsons  must  not 
be  preferred  to  the  benefit  of  the  said  trust,  but  his  uncles,  his  father's  brothers,  if  any, 
being  the  immediate  children  of  the  last  heir  in  possession  of  the  estates,  and  of  a  senior 
generation,  failing  all  of  whom  only  the  junior  generation  will  come  in  right  of  this 
trust :  And  farther,  on  the  younger  sons  or  son  of  the  next  or  any  succeeding  generation 
becoming  entitled  to  the  said  free  income  or  aimual  produce  in  maimer  above  mentioned, 
then  I  direct  that  the  right  of  the  widows  and  children  of  the  younger  sons  or  son  of  the 
former  or  preceding  generation  (if  any  shall  then  exist),  shall  cease  and  determine,  and 
in  lieu  thereof,  they  shall  ordy  be  entitled  equally  to  provisions  extending  in  whole  lo 
one-fifth  part  annually  of  the  free  income  or  annual  produce  then  applicable  to  division 
among  younger  sons  allenarly,  my  said  trustees  having  the  power  of  division,  at  their 
discretion  as  before  betwixt  the  said  widows  and  their  children. 

"  Fifth,  In  the  event  of  there  being  no  younger  sons  or  son  of  a  future  generation  of 
the  age  above  mentioned,  namely,  thirty  years  complete,  I  direct  and  appoint  my  said 
trustees  to  employ  the  said  free  income  or  annual  produce,  so  far  as  not  otherwise 
appropriated  (to  the  widows  or  children  of  deceased  younger  sons  or  son,  or  to  any  other 
persons,  purposes,  and  objects),  in  manner  following: — Ftj'st,  In  raising,  by  accumula- 
tions, the  amount  of  value  of  the  said  residue  of  my  means  and  estates,  forming  the 
trust-funds,  to  L.  100, 000  sterling  of  principal,  or  such  other  sum  yielding  a  free  income 
of  not  less  than  L.3000  a  year,  and  the  same  shall  not  be  allowed  to  fall  below  that 
amount  or  value  thereafter.  Second,  In  making  such  expensive  meliorations  upon  the 
trust-property  as  my  said  trustees  may  think  necessary,  which  could  not  be  done  when 
there  were  incumbents  on  the  funds ;  and.  Third,  In  the  propagation  of  the  gospel  in 
the  East  Indies,  within  the  territories  of  the  Honourable  East  India  Company,  from 
whence  by  far  the  greatest  part  of  my  funds  came. 

"  Sixth,  On  the  failure  of  the  heirs-male  of  the  said  Sir  George  Grant  Suttie  succeed- 
ing to  the  said  entailed  estates  of  Prestongrange,  the  restriction  therein  written  to  on^ 
fifth  shall  be  taken  off  the  widows  and  children,  i,e.,  daughters  of  the  younger  sons  or 
son  of  such  heirs-male ;  and  the  parties  entitled  thereto  shall  rise  to  and  enjoy  the  whole 
free  income  or  armual  produce  in  place  of  the  younger  sons  or  son  who  shall  have  become 
extinct,  and  shall  succeed  per  stirpes  sed  non  capita,  sharing  as  their  husband  and  father 
would  have  done,  each  family  or  stirpe  enjoying  its  own  share,  while  one  of  its  members 
remain,  and  receiving  any  addition  in  consequence  of  the  failure  of  another  stirpe  ;  and 
such  shares  shall  be  divisible  by  my  said  trustees  among  the  widow  and  children  in  the 
manner  they  may  think  fit,  as  above  written ;  and  in  case  any  of  these  daughters  shall 
leave  children  behind  them  at  their  death,  the  same  shall  succeed  equally  (if  not  other- 
wise provided  by  their  mother),  to  the  imrt  and  portion  which  she  enjoyed  at  the  time 
of  her  decease,  and  shall  continue  during  their  lives  respectively. 

"  Seventh,  On  the  failure,  not  only  of  the  heirs-male,  but  also  of  their  widows  and 
daughters,  the  trust  hereby  created  must  consequently  come  to  an  end^  so  far  as  respects 
giving  assistance  to  such  yoimger  sons,  their  widows  and  families,  then,  and  in  that 
event,  I  hereby  direct  and  appoint  my  said  trustees,  and  their  foresaids,  to  employ  the 
whole  of  my  trust-funds  and  estate  in  propagating  Christianity  in  the  East  Indies,  as 
aforesaid ;  declaring  that  it  shall  Ije  in  their  power  to  spend  the  free  income  oidv, 
reserving  the  principal,  or  to  sjKjnd  both  the  principal  and  income  on  that  object^  as  they 
may  think  proper." 


.MiLtelsilMft.         SlR  OBOR6E  GRANT  SUTtlE,   BAftT.,   V.   1X)D,   Ac.  577 

Soon  after  the  truster's  death,  the  pursuer,  who  was  his  heir-at-law  and  next  of  kin, 
raised  the  present  action  of  reduction  and  declarator,  for  the  purpose  of  setting  aside  the 
toiut^eed.  The  first  reason  of  reduction  stated  in  the  summons  was  one  of  style ;  the 
other  reasonB  of  reduction  were  the  following : 

**  Seecndj  The  said  trust^isposition  and  settlement  is  an  attempt  to  constitute  a  trust 
in  perpetuity,  one  of  the  leading  purposes  of  the  deed  being  to  provide  and  secure  a 
series  of  contingent  liferents  of  the  trust-funds  in  favour  of  the  heirs  of  the  truster's 
father,  who  may  never  fail.  Third,  The  purposes  for  which  the  said  trust  is  constituted 
are  vague,  unintelligible,  and  inextricable,  as  well  as  irrational  and  absurd.  Fourth, 
The  said  trust-disposition  and  settlement  contains  directions  to  accumulate  the  profits 
and  produce  of  the  trust-estate  and  effects,  and  postpones  the  beneficial  enjoyment 
thereof,  in  certain  events,  more  than  21  years  after  the  date  of  the  truster's  death,  con- 
trary to  the  common  law,  as  well  as  to  the  provisions  of  the  statute  39th  and  40th  Geo. 
iii.  cap.  98,  entitled  '  An  act  to  restrain  all  trusts  and  directions  in  deeds  or  wills  where- 
^  by  the  profits  or  produce  of  real  or  personal  estate  shall  be  accumulated,  and  the  bene- 
'  ficial  enjoyment  thereof  postponed,  beyond  the  time  therein  limited ; '  and  the  said 
directions  to  accumulate  are  so  connected  with,  and  inseparable  from,  the  other  directions 
and  purposes  of  the  trust,  that  the  latter  cannot  be  given  effect  to  if  the  said  directions 
to  accumulate  are  declared  to  be  illegal  and  inoperative,  and  are  not  permitted  to  be 
acted  upon.  Fifth,  At  all  events,  the  directions  to  accumulate  the  profits  and  produce 
of  the  said  trust^estate  and  effects,  in  certain  events,  more  than  21  years  after  the  date 
of  the  truster's  death,  are  null  and  void,  in  so  far  as  contrary  to  the  provisions  of  the 
statute  above  libelled  on,  and  our  lovite,  as  heir  or  next  of  kin  of  the  said  truster,  has 
power  to  dispose  of,  by  will  or  otherwise,  the  right  to  draw  the  said  profits  and  produce 
during  the  periods  when  the  said  trust  directs  the  same  to  be  accumulated." 

To  this  action  defences  were  given  in  for  Mr.  Suttie's  trustees,  and  for  the  imme- 
diate younger  sons  of  Sir  George  Suttie,  viz.,  Francis,  George,  and  Robert  Suttie,  and 
their  tutor  ad  litem. 

After  the  record  had  been  closed,  the  Lord  Ordinary  reported  the  case  by  the  foUow- 
ing  interlocutor  and  note,  in  which  will  be  found  a  statement  of  the  pleadings  for  the 
parties: 

"27^^  January  1846. — The  Lord  Ordinary  having  resumed  consideration  of  the 
record,  with  the  revised  cases,  settlement  under  reduction,  and  whole  process — makes 
avizandum  with  the  cause  to  the  Lords  of  the  First  Division  of  the  Court,  and  appoints 
printed  copies  of  the  record,  and  of  the  revised  cases  and  settlement,  to  be  forthwith 
hoxed,  that  the  same  may  be  reported. 

"iVbfe. — ^The  pursuer.  Sir  Gkorge  Suttie,  brings  under  reduction  in  this  action  a 
settlement  executed  by  his  imcle,  the  late  Mr.  Robert  Suttie,  writer  to  the  signet,  where- 
by that  gentleman  conveyed  his  whole  property  and  funds,  which  are  of  large  [444]  amount, 
to  certain  trustees,  for  behoof  of  his  nephew  Sir  George  himself  in  liferent,  and  there- 
after of  his  younger  sons,  whom  failing,  of  the  younger  sons  of  the  present  family  of 
Prestongrange,  in  all  time  coming,  as  explained  imder  the  third  and  fourth  purposes  of 
the  deed.  In  the  event  of  there  being  no  younger  sons  descended  of  his  father  and 
mother  (the  late  Sir  George  Suttie  and  Dame  Agnes  Grant),  the  funds  are  to  be  accu- 
mulated and  applied  in  propagation  of  the  gospel,  as  directed  under  the  5th  and  subse- 
quent heads  of  the  settlement. 

"The  chief  grounds  of  reduction  insisted  on  are,  first,  that  the  settlement  is,  in  its 
object  and  effect,  a  conveyance  for  behoof  of  a  series  of  contingent  liferenters  in  per- 
petuity,  which  is  maintained  to  be  contrary  to  law ;  and,  secondly,  that  the  settlement, 
in  its  ultimate  purposes,  is  vague  and  inextricable,  while  the  accumulation  directed  by  it 
is  said  to  be  at  variance  with  the  provisions  of  the  Thellusson  Act. 

"  As  the  pleas  of  the  parties  are  stated  with  great  ability  and  research  in  the  revised 
cases,  a  very  brief  notice  of  them  here  may  suffice.  Indeed,  the  Lord  Ordinary  must 
own,  that  he  would  rather  defer  forming  any  decisive  opinion  on  the  leading  pleas  of 
the  pursuer  till  he  has  an  opportunity  of  considering  the  views  of  the  other  Judges  on 
the  case ;  and,  therefore,  he  shall  only  make  a  few  suggestions  on  the  chief  points  wliich 
are  presented  for  consideration  in  the  argument  of  the  parties. 

"L  The  leading  plea  of  the  pursuer  is,  that  the  settlement  xinder  reduction  is  equi- 
valent to  an  entail,  and  that  no  entail  on  a  perpetual  series  of  heirs  is  valid,  except  such 
as  the  Act  1685  sanctions.     But  there  are  obviously  essential  distmotions  between  a 
S.R.K.  J.  37 
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tailzie  and  a  trust.  In  the  former,  the  heir  in  possession  for  the  time  is  the  visible 
proprietor,  clothed  with  all  the  indications  of  property  which  actual  occupancy  can  give 
him  ;  while  in  a  trvst,  the  possession  is  in  third  parties,  and  the  public  caimot^  or  ought 
not,  to  be  misled  by  their  administration.  Accordingly,  it  does  not  appear  that  a  trust 
of  long  endurance  has  ever  been  held  in  our  law  as  equivalent  to  an  entail. 

"  In  the  well-known  case  of  the  Perth  Hospital  (Diet.  p.  5799),  a  trust  of  land  for 
behoof  of  a  certain  number  of  paupers  for  ever  was  sustained  as  unchallengeable.  It  is 
no  doubt  possible  that  trusts  or  mcniifications  for  pious  uses  might  be  considered  as  special 
cases,  excepted  from  the  ordinary  rule,  and  favoured  and  protected  by  the  common  law ; 
but  no  such  principle  is  recognised  in  any  of  our  authorities.  On  the  contrary,  in  the 
case  of  M*Nair,  in  1791,  which  was  a  trust  for  perpetuity  of  land,  houses,  and  of  valu- 
able personal  funds,  for  behoof  of  the  granter's  descendants,  Lord  Justice-Glerk  MacqueeB 
said, — *  Trust-deeds  may  be  made  in  a  great  variety  of  forms ;  they  may  be  for  a  Imiied 

*  endurance,  or  for  perpetuity^  and  if  not  contra  banos  mores,  and  prohibited  by  law,  the? 
^  must  be  sustained,' 

"  But  it  is  unnecessary,  and  it  would  be  inconvenient  to  treat  the  present  as  a  trust 
of  land.     It  is  stated  without  contradiction  in  the  case  for  the  pursuer  (p.  2)  that  *  Mr. 

*  Robert  Suttie  left  a  succession  of  about  L.  70, 000,  tDTiich  consists  almost  wholly  of 

*  iTwveable  or  personal  estate  invested  in  England,  and  a  very  smaU  portion  of  which 

*  consists  of  heritable  subjects  situated  in  Scotland.' 

"  The  question  at  issue  then,  is.  Whether  a  trust  of  mixed  heritable  and  |)ersonal 
projjerty,  composed  chiefly  of  the  latter,  for  behoof  of  existing  individuals  in  the  first 
instance,  and  containing  directions,  in  a  certain  event,  to  accumulate  the  rents  for  pious 
puq^oses,  which  may  endure  for  a  tract  of  time,  the  termination  of  which  cannot  he 
foreseen,  be  contrary  to  the  law  and  practice  of  Scotland  ?  On  this  point  two  cases  are 
generally  referred  to,  being  those  of  M*Culloch  of  Barholm,  in  1752 — Elchies  wee  Tailzie, 
No.  48;  and  that  of  M*Nair,  in  1791,  before  noticed— Bell's  Cases,  1790-92,  p.  546. 
In  the  former  case  (MacGulloch's)  the  Court  set  aside  certain  trusts,  comprehending 
lands  and  an  accumulation  of  rents  for  a  very  long  period ;  but  the  trusts  are  described 
by  the  learned  reporter  as  irrational  and  ridiculous,  and  a  decision  relative  to  settlements 
of  that  character  obviously  cannot  regulate  any  other  case.  In  the  other  case  of  M^Xair, 
the  trust  was  created  for  various  purposes,  and  in  part  for  behoof  of  the  granter's 
descendants  in  all  time  coining,  L.50  being  destined  to  each  male  and  L.25  to  each 
female  for  ever,  notwithstanding  which  the  Court  sustained  the  deed, 

"  It  was  probably  with  reference  to  that  precedent,  and  to  the  opinions  on  which  it 
was  founded,  that  Lord  Brougham,  in  the  later  case  of  Strathmore,  declared,  that  'in 
^  Scotland  the  law,  instead  of  discouraging  perpetuities,  givfS  them  all  manner  of  en- 

*  couragement,  and  instead  of  confining  the  time  to  the  lives  in  being,  and  21  years, 

*  with  the  time  of  gestation  beyond,  permits  you  in  every  case  to  tie  up  property  for 

*  ever  and  ever.' 

"  II.  In  the  next  place,  however,  though  trusts  in  perpetuity  may  be  supported  in 
law,  when  created  for  definite  and  legitimate  purposes,  it  is  contended  that  such  trusts 
as  the  present  are  not  sustained  when  their  ultimate  purpose  is  plainly  irrational  or 
inextricable, 

"The  case  of  M'Nair  is  a  strong  authority  on  this  point.  In  1791,  the  majority  of 
the  Court  thought  that,  as  the  family  of  the  truster  stood  at  that  period,  the  trust 
admitted  of  being  executed,  and  therefore  the  deed  was  then  sustained;  but  Lord 
President  Campbell  remarked,  that  *  the  import  of  the  decision  will  be,  that  although 
'  the  deed  be  not  reducible  on  account  of  its  form,  the  parties  may  afterwards  set  it  aside 
'  when  it  shall  have  become  inextricable.* 

"Accordingly,  in  M*Nair's  case  that  period  soon  arrived.  Between  1810  and  1815, 
the  execution  of  the  trust  was  found  to  be  quite  impracticable,  and  the  trust^eed  was 
then  sfit  aside,  with  consent  of  all  interested,  by  a  decision  not  noticed  in  the  collected 
reports  of  the  day. 

"It  may  be  doubted  if  the  present  trust  has  yet  arrived  at  that  stage.  It  is  distinctly 
set  forth,  and  strongly  pressed  in  the  argument  for  the  younger  children,  that  to  what- 
ever results  the  settlement  may  ultimately  lead  in  progress  of  time,  that  it  subsists  at 
present  for  purposes  clearly  expressed  and  easily  administrable,  being  for  behoof  of  the 
pursuer  himself  in  liferent,  and  thereafter  for  behoof  or  his  younger  sons,  three 
of  whom  are  now  in  existence,  and  entitled  to  succeed  as  liferenters  after  their  father; 
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and  it  is  contended  that  the  latter  are  entitled  to  the  bequest  in  their  favour,  even  if  it 
were  found  that  the  settlement  were  afterwards  found  to  be  inextricable,  or  otherwise 
ineffectual  and  reducible  in  law. 

"The  Lord  Ordinary  is  certainly  not  dijBposed  to  repel  that  plea  without  further  con- 
sideiation,  as  it  resolves  into  a  general  and  important  question  in  law,  and  appears  to  be 
sanctioned  by  authorities  bearing  a  strong  analogy  to  the  present  case.  At  the  same 
time,  he  is  bound  to  keep  in  view,  that  it  was  laid  down  by  Lord  Jeffirey  in  the  late 
case  of  Mason  and  Skinner  (Jurist,  6th  March  1844),  that  '  if  a  settlement  terminates 
^  in  results  not  contemplated  by  the  testator,  or  not  recognized  by  law,  the  Court  is  not 
'  bound  to  go  on  with  it  in  the  meantime,^ 

"  With  reference  to  that  view,  the  Lord  Ordinary  at  first  intended  to  remit  this  case 
to  an  accountant,  with  the  same  instructions  as  those  given  in  the  case  of  Mason  last 
referred  to,  as  the  Court  there  directed  the  accountant  to  report  whether,  *  having  due 
^  regard  to  the  declared  purposes  and  objects  of  the  truster,  the  scheme,  as  contained  in 
*  the  truat-<ieed  under  reduction,  is  practicable,,*  &c.  But  it  was  thought  most  proper  to 
leave  it  to  the  Court  to  determine,  when  the  case  comes  before  them,  whether  any 
remit  is  necessary  in  the  present  case,  and  in  what  terms  it  should  be  made. 

"  IIL  Lastly,  holding  the  trust  as  composed  chiefly  of  personal  f ftnds,  it  is  contended 
that  the  accufnulatian  directed  to  be  made  in  a  certain  event  for  pious  uses,  in  case  of 
the  failure  of  younger  sons,  is  contrary  to  the  provisions  of  the  TheUusson  Act, 

"  It  is  plain,  however,  that  no  accumulation,  in  the  present  state  of  the  family  of  the 
principal  and  surviving  beneficiary,  is  either  competent  or  likely  soon  to  take  place. 
The  whole  dividends  are  to  be  paid  annuaUy  to  Sir  Greorge  Suttie,  and,  failing  him,  to 
the  younger  sons  of  the  family,  so  long  as  there  are  any.  In  the  present  state  of  the 
famUy,  and  for  aught  that  can  be  predicted,  it  may  be  ages  before  there  is  a  failure  of 
younger  sons,  or  any  room  for  the  application  of  the  act.  Then,  it  is  provided,  by  the 
express  terms  of  the  statute,  that  a  settlement  is  ordy  invalid  in  so  far  as  funds  are 
directed  to  be  accumulated  contrary  to  the  provisions  of  the  act ;  and  the  English  cases 
quoted  in  the  papers  are  conclusive  to  shew  that  such  settlements  are  only  void  quoad 
the  excess. 

**  Finally,  it  is  by  no  means  clear,  that  in  any  event  it  will  ever  be  necessary  to  make 
an  accumulation  here,  contrary  to  the  Thellusson  Act.  The  fund  under  trust  is  stated  at 
present  to  amount  to  L.70,000.  The  accumulation  under  the  present  trust  (when 
younger  sons  fail)  is  directed  to  stop  only  till  the  fund  is  augmented  to  L.  100,000.  But 
as  the  Thellusson  Act  allows  accumulation  for  21  years,  the  fund,  as  it  stands,  would 
amoimt  to  the  required  sum  of  L.  100, 000,  at  the  lowest  rate  even  of  bank  interest,  in 
less  than  twenty  years, 

^*  With  these  remarks,  the  case  is  submitted  to  the  determination  of  the  Court.'* 

[445]  At  advising. 

Lord  JusHee-Generdl. — After  perusing  the  cases  for  the  parties,  now  submitted  to  us 
on  the  report  of  the  Lord  Ordinary,  I  am  unable  to  see  any  sufficient  reasons  for 
sustaining  any  of  the  conclusions  of  this  action,  at  least  in  hoc  statu.  The  elaborate 
discussion  in  the  case  for  the  pursuer,  and  by  which  it  is  endeavoured  to  get  the  better 
of  the  distinction  between  the  law  of  England  and  Scotland  with  regard  to  perpetuities^ 
however  ingenious  it  is,  does  not  appear  to  me  to  be  at  all  successful,  as  it  is  manifest 
that  our  law  by  no  means  views  them  with  the  ab7u>rrence  in  which  they  are  held  both 
in  the  language  of  English  authorities  and  in  the  decisions  of  the  Courts  of  that  country. 
This  is  plainly  and  unequivocally  stated  in  the  opinion  of  Lord  Brougham  in  deciding  the 
case  of  Strathmore;  while  the  case  of  M*Nair,  in  1791,  unquestionably  evinces  that  the 
law  of  Scotland  rests  on  principles  of  an  opposite  nature. 

It  is  not,  therefore,  at  all  necessary  to  enlarge  on  the  effect  of  the  Act  1685,  in  regard 
to  entails,  which  was  j)assed  for  the  purpose  of  serving  the  rights  of  creditors  and 
purchasers,  much  more  than  for  regulating  the  interests  of  heirs,  or  the  families  of 
entailers. 

We  must,  therefore,  take  the  deed  of  the  late  Mr.  Suttie  as  it  stands — namely,  as  a 
settlement  in  the  form  of  a  trust — and  consider  whether  its  purposes  are  legal,  aiM  if 
they  are  expi^sssed  in  terme  that  are  sufficiently  intelligible  to  be  capable  of  being 
carried  into  effect. 

1.  I  cannot  arrive  at  the  conclusion  that  there  is  any  thing  illegal  in  the  purposes 
declared  by  this  testator,  however  unusual  the  provisions  contained  in  his  deed  certainly 
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are ;  for,  feeling  the  disadvantages  he  had  himself  probably  laboured  under  as  a  younger 
son,  and  attached  to  the  interests  of  his  father's  family,  he  seems  to  have  been  anxious, 
by  means  of  this  trust-deed  (for  the  eoniinuance  of  which  he  guarded  by  selecting  the 
officers  of  the  Corporation  of  which  he  was  a  member,  on  failure  of  his  nephew  and  the 
other  defenders  first  named),  to  make  provision  out  of  his  ample  means  for  the  younger 
sons  of  his  father's  descendants,  and  to  secure  its  benefits  also  to  their  widows  and 
children,  in  certain  proportions  corresponding  to  their  husbands'  and  parents'  interests. 
It  is  impossible  to  deny  that  such  a  purpose  is  perfectly  legal,  while  its  beneficial  effects 
can  as  little  be  denied  in  reference  both  to  the  objects  of  tlie  testator's  liberality,  and  tk« 
advantages  to  be  derived  from  it  by  the  future  proprietors  of  the  family  estate.    The 
trust-fluids  thus  appropriated  will  relieve  the  fathers  of  succeeding  younger  sons  of  all 
anxiety  as  to  their  provisions ;  while  the  interest  of  the  present  proprietor  of  Presion- 
grange  is  amply  secured  by  his  eiyoyment  of  the  full  liferent  of  the  funds  during  his 
whole  life. 

Then,  as  to  the  meaning  of  the  whole  instrument,  and  the  practicability  of  its 
execution,  at  least  for  a  very  considerable  length  of  time,  there  seems  to  be  no  room 
whatever  for  doubt,  so  long  as  there  shall  exist  younger  sons,  or  their  widows  and 
children,  descended  from  the  present  proprietor  of  Prestongrange.  The  purposes  of  the 
will  of  Mr.  Suttie  will  be  fully  secured  by  the  trustees ;  and  it  may  be  very  long  beforB 
any  question  as  to  any  accumulation  whatever  may  even  arise. 

But  supposing  any  difficulty  should  unexpectedly  arise  as  to  the  pro[)er  execution  oi 
the  trust,  then  wUl  be  the  time  to  call  for  the  interposition  of  a  court  of  law ;  but  as 
none  such  exist  at  present,  it  is  quite  premature  to  decide  upon  any  anticipation  of  the 
possible  existence  of  such  difficulties  at  a  distant  period. 

We  have  no  such  case,  therefore,  now  before  ue  as  the  late  one  in  regard  to 
!Mr.  Mason's  settlement,  where  its  impracticability  was  manifest  from  the  firgi  mometkl 
of  its  existence,  as  reported  by  an  accountant.  Considering,  then,  that  the  existence  of 
any  such  acciunulation  as  is  contemplated  in  the  trust-deed,  in  a  certain  ultimate  events 
may  never  arise,  it  is  unnecessary  at  present  to  enter  into  any  discussion  as  to  the  effect 
of  the  Thellusson  Act. 

And,  lastlpy  supposing  the  primary  pur|X)ses  of  Mr.  Suttie's  settlement  to  be  brou^t 
to  a  termination  by  the  final  extinction  of  all  the  favoured  parties  embraced  in  it,  I  can 
see  no  illegality  in  the  ultimate  destination  of  the  testator's  funds,  namely,  for  \^ 
propagation  of  Christianity  in  India,  from  whence,  he  himself  states,  the  largest  portion 
of  them  were  acquired. 

Jjord  Mackenzie, — I  am  of  the  same  opinion  as  your  Lordship,  and  concur  in  the  view 
which  your  Lordship  has  taken  of  oiu*  law.     I  think  the  opinion  of  Lord    Brougham, 
which  has  been  referred  to  by  your  Lordship,  is  quite  correct,  in  holding  tliat  it  is  the 
tendency  of  our  law  to  support  trusts ;  and  this  opinion  receives  the  strongest  sanctioa 
from  the  common  practice.     Nor  is  the  duration  of  such  trusts  restricted  by  law.     Thftte 
are  nimierous  instances  in  the  cases  of  mortifications,  and  of  trusts  for  the  foundatioii 
and  maintenance  of  schools  and  hospitals,  and  for  other  charitable  purposes,  -which  are 
so  constituted  as  to  be  calculated  to  exist  to  perpetuity ;  but  though  these  trusts  have 
given  rise  to  much  litigation,  they  have  never  been  challenged  on  the  ground  of  illegality^ 
because  they  were  to  endure  to  perpetuity.     Whether  such  trusts  are  consistent  wi^  tk» 
interests  of  the  public  might  indeed  give  rise  to  a  shrewd  question  of  political  economy ; 
and  it  might,  as  a  question  in  political  economy,  be  argued,  that  such  trusts  to  perpetnity 
ought  not  to  be  sustained,  unless  it  were  made  out,  to  the  satisfaction    of  judici^ 
authority,  that  there  was  a  high  and  permanent  utility  in  putting  the    fund  extra 
commsrctum.     We  have  no  statute,  no  law,  however,  to  prevent  the  creation  of  suA 
trusts ;  and  though  the  abstract  question  as  to  the  policy  of  permitting  them  may  be  a  ^ 
curious  speculative  question,  it  does  not  fall  within  our  consideration.     In  point  of  faid(»  I 
liowever,  there  seems  to  me  to  be  much  more  justice  and  expediency  in  the  provisicwis  a€| 
the  present  trust  than  in  many  of  those  trusts  which  we  have  sustained.      I  ma\  ad^j 
that  I  agroe  with  your  Lordship  in  thinking  that  it  is  by  no  means  certain   that  tbeni 
will  occur  any  such  accumvQation  under  the  trust  as  to  bring  it  within  tlie  operation  al 
the  Thellusson  Act. 

Lord  FvMerton — I  am  entirely  of  the  same  opinion  as  your  Lordships.  | 

Lord  Jeffreij. — I  am  of  the  same  opinion,  and  am  not  moved  by  the  ingetiiouB  aiJ 
learned  argument  for  the  pursuer.     The  radical  fallacy  in  the  argument  a^ttempted  to  M 
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derived  from  the  English  decisionB  consiBted  in  this,  that  those  cases  were  decided  on 
principles  of  the  law  of  England,  which  have  no  existence  in  our  own  law.  I  agree  with 
the  whole  doctrine  laid  down  by  your  Lordship  in  the  chair ;  and  though  there  is  a  little 
perplexity  as  to  some  part  of  the  directions  in  the  trust-deed  as  to  the  provisions  for 
widows,  yet  the  deed  as  a  whole  seems  to  be  an  excellent  arrangement  by  this  old 
bachelor,  and  one  of  which  the  pursuer  himself  has  no  right  to  complain.  I  agree  with 
your  Lordship  that  our  law  was  truly  explained  in  the  case  of  M'Nair ;  and  such  being 
the  law,  no  favour  to  the  heir-at-law  will  lead  us  substantially  to  defeat  a  proprietor's 
power  of  testation,  or  refuse  effect  to  a  will  where  that  power  has  been  employed  in  a 
rational  manner,  as  it  has  been  in  the  present  case.  Then,  in  point  of  fact,  the  trust 
here  constituted  is  not  properly  a  perpetual  trust.  Nor  is  it  difficult  to  conceive  how  it 
might  totaUy  come  to  an  end,  even  as  to  the  Indian  missions,  the  support  of  which  is 
the  ultimate  purpose  of  the  trust.  The  trustees  have  a  very  large  discretionary  power ; 
so  much  so  that  the  deed  directly  provides  that  they  can  spend  "  both  the  principal  and 
income  on  that  object  as  they  may  think  proper."  On  the  whole,  I  agree  in  thinking 
that  the  defences  must  be  sustained. 

The  Court  accordingly  sugtained  the  defences,  assoilzied  the  defenders  from  the  whole 
conclusions  of  the  action,  and  allowed  the  expenses  of  both 'parties  to  be  paid  out  of  the 
trust-funds. 

Auihoriites  for  Pursuer, — Lewins  on  Perpetuities,  p.  170  and  479.  Griffiths  v.  Vere, 
9  Yesey,  127,  133.  Montesquieu's  Esprit  des  Lois,  liv.  26,  c.  6.  Blackstone,  b.  ii.  c. 
1  and  2.  Hargrave's  Juridical  Arguments,  v.  ii.  p.  5.  Duke  of  Norfolk  v.  Howard, 
1  Vernon,  163 ;  Craig,  ii.  16,  4.  Earl  of  Rothes  v.  Lord  Melville,  3  Brown's  Supp. 
168;  1  BeU's  Com.  38;  Stair,  ii.  3,  58.  Mackenzie,  iii.  8,  17.  Frog,  25th  Nov.  1735 ; 
M,  4262.  Campbell,  14th  Jan.  1766 ;  M.  4287.  Newlands,  9th  July,  1794 ;  M.  3595. 
Statute  1633,  c.  6.  Macculloch  of  Barhohn,  28th  Nov.  1752.  Elchies  voce  Tailzie, 
No.  48.  Statute  39  and  40  Geo.  iii.  c.  98.  Eyre  v.  Marsden,  2  Keene,  p.  666.  Provan, 
16th  Jan.  1840;  2  D.  B.  and  M.  298. 

Authorities  for  Defenders. — Strathmore  v.  Strathmore's  Trustees,  8  Shaw,  530;  and 
5  W.  and  S.  172.  M'Nair  v.  M*Nair,  18th  May,  1791 ;  BeU's  8vo.  Cases,  p.  546. 
M'Leish's  Trustees  v.  M*Leish,  25th  May  1841  ;  3  D.  B.  and  M.  914.  Mason  r. 
Skinner  and  others,  6th  March  1844 ;  surpOj  v.  xvi.  p.  422.  Eyre  v.  Marsden,  ut  su/rra, 
Shaw  a.  Rhodes,  1  Milne  and  Craig,  135.  O'NeiU  v.  Lucas,  2  Keene,  313.  Per  Lord 
Balgray  (quoad  MaccuUoch's  case,  ut  supra),  8  S.  and  D.  538.  Abemethy  v,  Forbes, 
16th  Jan.  1835. 


No.  127.      XVIII.  Jurist  452.     18  June  1846.     Ist  Div.— Lord  Robertson. 

Eev.  Alexander  Maxtone  and  Others,  Pursuers. — Johnstone. 

William  Muir  and  Others,  Defenders. — J.  S.  More,  Monro. 

Expellees — Process — Abandonment  of  Action — Absolvitor. — Where  one  of  several  pursuers 
abandons  a  cause^  the  diefender,  besides  being  entitled  to  absolvitor  quoad  such  pursuer, 
is  also  entitled  to  expenses  against  him  so  far  as  occasioned  by  his  compearance,  with- 
out abiding  the  issue  of  the  suit^  though  still  insisted  in  by  the  other  pursuers. 

In  this  case  there  were  several  pursuers.  One  of  them,  Peter  Scott,  died  in  July 
1840.  His  trustees  lodged  a  minute  abandoning  his  instance  in  the  suit^  which  was 
persisted  in  by  the  other  pursuers.  The  defenders  thereupon  moved  the  Lord  Ordinary 
to  .grant  them  decree  of  absolvitor  against  Scott's  trustees,  and  to  iind  them  liable  in 
expenses  up  to  the  period  of  Scott's  death.  The  Lord  Ordinary  pronounced  the  following 
interlocutor : 

"  In  respect  of  the  minute  given  in  for  Scott's  representatives,  finds  them  no  longer 
parties  to  the  future  proceedings ;  reserving  all  questions  of  expenses  as  between  them 
and  the  other  parties  in  the  action.'' 

llie  defenders  reclaimed,  and  prayed  the  Court 

*'*'  to  ^ter  and  r^Q^  the  interlocutor  of  the  Lord  Ordinary,  and  to  grant  the  motion  of  tht; 
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reclaimers  for  decree  of  absolvitor  against  Mr.  Scott's  trustees,  and  for  finding  them 
liable  in  expenses  up  to  the  period  of  Mr.  Scott's  death  ;  and  to  find  and  decern  in  tenns 
of  that  motion. 

Lord  Justice-Oeneral. — This  pursuer  was  certainly  entitled  to  abandon  the  action, 
though  insisted  in  by  the  rest.  But  then  it  follows  that,  so  far  as  he  is  concerned,  the 
defenders  are  entitled  to  decree  of  absolvitor,  and  therefore,  to  their  expenses  against 
him.     The  case  of  Livingstone  is  not  applicable. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor : 

"Recal  the  interlocutor  of  the  Lord  Ordinary  submitted  to  review,  in  as  far  as 
Mr.  Scott's  representatives  are  concerned,  and  find  that  they  are  entitled  to  abandon  the 
action :  Assoilzie  the  defenders  quoad  them  from  the  whole  conclusions  of  the  hbel,  and 
decern :  Find  Scott's  representatives  liable  in  expenses,  in  as  far  as  occasioned  by  Scotfs 
appearance  as  a  pursuer ;  appoint  an  account,"  ^. 

Reclaimers*  Authority, — Crookshank  v,  Tuting,  14th  June  1843. 
Respondents^  Authority, — Livingstone,  1st  March  1845. 


No.  138.  XVIIL  Jurist  559.     11  July  1846.     2nd.  Div. 

Daniel  M'Intosh  and  John  Ronald,  Appellants. — Patiiaon. 

Duncan  and  Scott  and  Others,  Respondents. — Macfarlane. 

Statute  2  ami  3  Viet.  c.  41,  sect.  115 — Sequestration — Bankrupt — Offer  of  OomposiHon'- 
Amendment. — Where  a  bankrupt  ofi*ered  his  creditors  a  composition  of  a  farthing  per 
pound,  which  offer  was  entertained  for  consideration ;  and  at  the  subsequent  meeting 
held  to  consider  the  same,  the  meeting  accepted  of  it,  and  the  bankrupt,  after  protest- 
ing that  there  was  a  legal  acceptance  of  his  offer,  stated  he  was  enabled  to  amend  it 
by  an  addition  of  fivepence  three  farthings  per  pounds  when  the  creditors  adhered  to 
their  acceptance  of  the  ofier  as  originally  made,  but  expressed  their  willingness  to 
accept  of  the  increase  thereto — Held  that  this  was  truly  an  amendment  of  the  original 
offer,  and  as  such,  an  illegal  amendment,  and  inconsistent  with  the  provisions  of  the 
statute. 

Daniel  Mlntosh,  senior,  painter  in  Falkirk,  was  sequestrated  on  16th  October  1844, 
and  John  Ronald  was  elected  his  trustee. 

At  a  meeting  of  his  creditors,  held  on  19th  November  thereafter,  he  offered  them  a 
composition  of  one  farthing  sterling  per  pound,  payable  six  months  after  his  discharge, 
with  two  individuals  as  cautioners. 

The  offer  was  unanimously  entertained  for  consideration. 

Thereafter  a  meeting  was  held  on  23d  December  1844  to  decide  on  the  said  offer. 
The  minute  of  the  meeting  bears,  that  after  the  trustee's  report  had  been  read,  and  the 
offer  considered, 

"  The  preses  desired  that  the  creditors  present,  or  mandatories  for  creditors,  who  are 
agreeable  to  accept  the  offer  of  composition  of  one  farthing  per  pound  entertained  at  last 
meeting,  do  now  declare  the  same,  and  the  whole  creditors  and  mandatories  for  creditors 
present  declared  that  they  do  accept,  as  they  do  hereby  finally  accept  of  the  said  offer, 
after  which  the  bankrupt  protested  that  there  was  already  recorded  a  valid  and  legal 
acceptance  of  said  offer,  but  he  declared  that  through  the  friendship  of  his  son,  the  said 
William  M*Intosh,  and  of  his  other  son,  Daniel  Mcintosh,  and  also  through  the  friend- 
ship of  the  said  Thomas  Crocket,  he  was  now  enabled  to  amend  his  offer  of  composition 
by  an  addition  of  fivepence  three  farthings  per  pound,  payable  at  the  same  time,  and 
with  the  security  for  payment  thereof,  all  as  stated  in  the  offer  produced  at  last  meeting. 
All  the  creditors  or  mandatories  for  creditors  present  adhered  to  tlieir  acceptance  of  the 
offer  as  originally  made,  but  expressed  their  willingness  to  accept  of  the  increase  thereto 
by  the  bankrupts  amendment,  and  returned  their  thanks  to  the  bankrupt  for  his 
conduct." 

Puiican  and  Scott,  ^ud  others,  who  bad  not  been  present  at  the  meeting,  appealed 
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to  the  Sheriff,  and  craved  that  the  resolutiona  of  the  meeting  of  23d  December  might  be 
recalled. 

After  a  variety  of  procedure,  the  Sheriff-Substitute  (J.  W.  Dickson)  pronounced  the 
following  interlocutor : 

^^Falkirkj  9th  April  1846. — Having  resumed  consideration  of  the  cause,  Sustains  the 
first  appeal  of  Duncan  and  Scott,  No.  34  of  process :  Finds  that  the  minutes  of  the 
meeting  of  creditors  on  the  23d  December  1844,  and  resolutions  thereby  come  to  in 
regard  to  the  composition  offered  and  entertained  at  the  meeting  for  the  election  of 
trustee  and  commissioners  on  19th  November  1844,  were  inconsistent  with  the  provisions 
of  the  statute,  inasmuch  as  at  the  latter  of  said  meetings  the  offer  was  amended  to  the 
extent  of  23  times  the  original  offer,  but  that  the  same  cautioners  were  accepted  for 
both  the  original  and  the  amended  offer,  and  that  no  amendment  of  an  offer  of  composi- 
tion can  be  validly  agreed  to  or  sustained  under  the  present  Bankrupt  Act  which  has  not 
been  advertised  in  terms  of  the  statute,  sect.  115:  Finds  it  not  averred  that  such 
amended  offer  was  ever  intimated  to  the  creditors,  but,  on  the  contrary,  admitted  that 
no  such  intimation  was  made  as  the  statute  requires  where  an  amendment  of  the  offer 
of  composition  is  proposed :  Thereforcj  sustains  the  objections  for  Duncan  and  Scott,  No. 
34  of  process :  Finds  them  entitled  to  expenses ;  refuses  to  approve  of  the  report  by  the 
trustee,  in  regard  to  this  offer,  and  remits  to  him  to  call  a  meeting  of  the  creditors  accord* 
ings  to  statutory  form,  to  consider  any  offer  that  may  be  made,  and  decerns :  Allows 
Duncan  and  Scott  to  lodge  an  account  of  expenses,  and,  when  given  in,  remits  the  same  to 
the  auditor  to  tax  and  report.  Meantime  supersedes  consideration  of  aU  other  objections 
and  appeals." 

M'Intosh  presented  a  note  of  appeal  to  the  Court  of  Session,  praying  their  Lordships 
to  alter  the  Sheriff-substitute's  interlocutor,  and  to  find  that  the  offer  of  composition  had 
been  duly  made  and  assented  to  in  terms  of  the  act  of  parliament ;  to  remit  to  the 
Sheriff  to  approve  of  the  composition,  and  to  discharge  the  appellants.  He  argtied^ 
that  though  creditors  might  object  where  the  offer  was  amended  to  their  prejudice,  yet 
that,  where  any  amendment  was  in  the  creditors'  favour,  they  had  no  interest  to  object ; 
and,  at  any  rate,  that  here  there  was  no  amendment,  but  the  offer  as  made  originally 
was  approved  of,  and  the  debtor  thereafter  voluntarily  had  offered  to  give  them  more, 
which  of  course  they  were  willing  to  accept. 

At  advising, 

Lord  Jwfiice-Clerh. — This  increased  offer  is  just  an  attempt  to  evade  the  statute.  It 
is  truly  an  amendment  on  the  original  offer ;  and  it  just  shews  that  the  first  offer  was 
not  a  proper  offer. 

The  other  Judges  concurred. 

The  Court  dismissed  the  appeal  with  expenses. 


No.  143.  XVIII.  Jurist  585.     17  July  1846.     1st  Div. 

M'KiRDY,  Pursuer. — Neaves, 

M'Ghib  and  Pate,  Defenders. — ifacfarlane. 

Expenses — Process — Plan. — Circumstances  in  which  the  expense  of  an  extngudicial  plan 
was  disallowed  against  the  losing  party. 

This  was  a  case  analogous  to  the  preceding.  Here  the  defender  M'Ghie,  before  the 
suit  commenced,  caused  a  plan  to  be  made  and  sent  to  M*Kirdy,  who,  with  some  excep- 
tions, approved  of  it  as  generally  correct.  After  the  commencement  of  proceedings,  in 
the  coiurse  of  which  a  plan  was  ordered  by  the  Lord  Ordinary,  the  pursuer's  agents  wrote 
as  follows  to  the  defender's  agents : 

"  I  propose  that  the  plan  prepared  by  Mr.  Low,  and  produced  by  your  clients  in  this 
case,  should  be  received  in  place  of  that  ordered  by  the  Court  to  be  prepared  by  Mr. 
Menzies,  with  the  following  explanations,"  &c. 

Two  days  afterwards  no  acceptance  of  the  proposal  having  been  intimated,  it  wa» 
withdrawn.  A  judicial  plan  was  accordingly  made  out,  between  which  and  Mr.  Low's 
plan  the  discrepancy  w%s  alleged  to  be  very  sm^ll,     Jt  w^  contended  on  the  part  of  the 
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defender,  inrho  had  gained  his  suit  inrith  expenses,  that  he  was  entitled  to  the  expense  of 
the  first  plan. 

Lord  Markenzte, — I  am  against  allowing  this  expense.  The  opposite  party  would 
not  admit  this  plan,  and  I  do  not  think  that  it  was  necessary. 

Lord  FSdlerton. — I  am  of  the  same  opinion. 

Lord  Jeffrey- — I  concur.  This  party  makes  a  plan  without  applying  to  the  other 
party,  and  afterwards,  when  the  case  is  argued,  an  order  is  given  for  a  judicial  plan ; 
and  although  the  other  party  at  first  proposes  to  hold  this  as  the  judicial  plan,  the 
proposal  is  almost  immediately  retracted.  In  these  circumstances,  I  do  not  think  the 
party  can  he  made  to  pay  for  this  extrajudicial  plan.  At  the  same  time,  I  am  not 
prepared  to  concur  in  Mr.  Neaves'  position,  that  a  party  is  always  entitled  to  reject  a 
plan  made  hy  his  opponent,  however  correct  it  may  he,  simply  on  the  ground  that  it  is 
made  hy  his  opponent. 

The  Court  disallowed  the  expense  of  making  the  plan. 


No.  151.      XVIII.  Jurist  595.     21  Jan.  1846.^     Teind  Court.— Lord  Wood. 

Peter  Laing  Gordon,  Esq.  of  Ci*aigmyle,  and  Others,  Pursuers. — Inylu, 

Francis  Gordon,  Esq.  of  Kincai'dine,  Defender. — Pmmey, 

Church — Transportation  of  a  Parish  Church, — Circumstances  in  which  the  Teind  Court 
refused  to  transport  a  church  to  a  new  site  more  central  with  reference  to  the  bounds 
of  the  parish,  although  the  change  was  approved  of  hy  a  majority  in  valuation  of  the 
heritors,  by  the  minister  of  the  parish,  and  hy  the  presbytery  of  the  bounds. 

The  church  of  Kincardine  O'Neil  is  situated  near  the  southern  extremity  of  the 
parish,  on  the  north  bank  of  the  river  Dee.  In  the  immediate  neighbourhood  Ues  the 
village  of  Kincardine  O'Neil,  the  only  one  in  the  parish,  which,  as  appears  from  a  charter 
preserved  in  the  records  of  the  See  of  Aberdeen,  was  erected  into  a  burgh  of  barony  in 
the  year  1511.  The  population  of  this  village  is  stated  in  the  statistical  account  of 
Scotland  recently  published  as  amounting  to  288  souls.  The  presbytery  of  the  bounds 
usually  hqlds  its  meetings  there,  and  thence  takes  its  denomination.  It  is  also  the  seat 
of  the  district  local  courts.  It  lies  on  the  great  turnpike  road  from  Aberdeen  by  the 
side  of  the  Dee  to  Aboyne,  Ballater,  and  Braemar,  along  which  a  mail  coach  runs  daily ; 
and  this  road  is  here  also  intersected  by  the  great  north  road  from  Huntly  direct  to 
Brechin,  by  way  of  Fettercairn.  A  railway  was  projected  up  Deeside,  which  was 
proposed  to  run  close  by  the  burgh  and  church ;  but  no  act  of  parliament  had  as  yet 
been  obtained  for  it.  The  village  contains  a  i)ost-ofiice,  some  good  shops,  and  an  inn ; 
and  fairs  and  markets  are  annually  held  there. 

In  the  fifth  report  by  the  Royal  Commissioners  upon  Religious  Instruction  in 
Scotland^  presented  to. both  Houses  of  Parliament  in  the  year  1839,  the  parish,  which  is 
described  as  8  miles  long  by  6^  miles  broad,  is  stated  to  contain  a  population  of  1960 
persons.     The  following  statement  is  also  given : 

"  Situation  of  population  with  reference  to  churches :  Inhabited  dwelling-houses 
farther  than  two  miles,  314 ;  farther  than  four  miles,  203 ;  farther  than  six  miles,  72; 
greatest  distance  of  any  inhabited  dwelling-houses,  eight  miles.*' 

It  is  further  mentioned,  in  an  appendix  to  this  report,  that  the  parish  church  "  is 
within  400  yards  of  the  nearest  boundary  of  the  parish,  and  about  8  miles  from  the 
furthest  boundary."     The  accuracy  of  these  statements  was  not  admitted  by  the  defender. 

The  parish  church  of  Kincardine  O'Neil  is  a  very  ancient  structure,  having,  accord- 
ing to  the  pursuers'  statement,  been  built  in  the  14th  century. 

In  the  year  1794,  an  application  having  been  made  by  the  then  minister  of  the 
parish  for  repairs  upon  it,  a  representation  was  given  in  by  certain  of  the  heritors,  in 
which  it  is  stated, 

"  that  the  petitioners  understand  that  application  has  been  made  to  the  presbytery  for 
certaili  repairs  to  the  church,  manse,  and  minister's  offices  of  Kincardine,  which,  for  the 

^  This  and  the  two  following  cases  omitted  of  their  proper  date. 
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following  leasons,  the  petitioners  find  themselves  under  the  necessity  of  objecting  to. 
With  regard  to  the  present  condition  of  the  chiut^h,  aa  it  is  badly  constructed,  rent  in 
the  walls,  and  very  probably  spoiled  in  the  roof,  the  petitioners  are  of  opinion,  that 
whatever  expense  is  laid  out  upon  it  more  than  what  is  necessary  to  keep  it  habitable 
in  its  present  state,  so  long  as  it  will  keep,  is  thrown  tiway.  To  give  it  a  proper  and 
substantial  repair  would  cost  as  much,  perhaps  more,  than  would  be  sufficient  to  build 
a  new  church.  The  petitioners  are,  therefore,  convinced  that  building  a  new  church  is 
the  most  eligible  plan,  and  they  request  that  the  presbytery  will  not  give  any  decreet 
for  repairing  an  edifice  which  cannot  be  made  substantially  decent  and  habitable  but  at 
an  expense  nearly  as  great  as  that  of  a  new  one,  upon  a  proper  and  unexceptionable  plan." 

Various  repairs  appear  to  have  been  made  from  time  to  time  upon  the  church  since 
that  period. 

In  November  1843,  the  Bev.  Matthew  Brown,  minister  of  the  parish,  presented  an 
application  to  the  presbytery,  setting  forth  that  the  present  manse  was  of  old  date,  and 
was  constructed  on  a  very  antiquated  and  inconvenient  scale ;  that  it  had  fallen  into  a 
state  of  decay,  some  parts  of  it  being  scarcely  habitable ;  and  that  the  whole  building 
was  unfit  for  his  suitable  accommodation.  In  consequence  of  this  application,  an 
inspection  by  architects  was  ordered  by  the  presbytery  ;  and,  at  a  meeting  of  that  body, 
held  on  3d  January  1844,  a  report  was  given  in  by  tiie  architects,  to  the  effect  that  the 
manse  was  in  a  bad  condition  throughout,  and  recommending  certain  repairs.  At  the 
same  meeting  a  petition  was  given  in  for  certain  of  the  heritors,  to  the  following  effect : 

[596]  "  That  the  manse  and  offices  of  the  parish  of  Kincardine  O'Neil  having  been 
this  day  inspected  by  John  Smith  and  Archibald  Simpson,  architects  in  Aberdeen,  and 
having  been  by  them  found  to  be  insufficient  and  requiring  to  be  rebuilt,  and  a  strong 
desire  having  been  expressed  by  a  large  proportion  of  the  heritors  and  parishioners  that 
the  church  cdiould  be  removed  to  a  more  centrical  situation  within  the  parish ;  and  it 
having  been  further  represented  that  the  church  was  old,  and  would  at  no  distant  period 
require  to  be  rebuilt,  and  was,  moreover,  too  small  for  the  parish,  the  petitioners  are 
very  desirous  that  the  presbytery  should  delay  proceeding  to  act  upon  the  report  relative 
to  the  manse  and  offices  until  an  opportunity  be  afforded  of  having  the  church  inspected 
and  reported  on :  May  it  therefore  please  the  very  reverend  the  presbytery  to  delay 
proceedings  in  the  matter  of  the  manse  and  offices,  and  remit  to  the  said  architects  to 
examine  and  report  relative  to  the  state  of  the  fabric  of  the  church." 

The  presbytery  agreed  to  grant  the  prayer  of  this  petition ;  against  which  finding  a 
protest  was  taken  by  the  defender. 

In  consequence  of  this  application^  the  presbytery  directed  Mr.  Smith,  architect,  to 
be  in  attendance  at  their  next  meeting,  which  took  place  on  6th  March  1844.  Mr. 
Smith  having  inspected  the  church,  gave  in  the  following  report : 

**In  accordance  with  remit  from  the  reverend  the  presbytery,  I  have  carefully 
inspected  the  parish  church  of  Kincardine  O'Neil,  and  beg  to  make  the  following  brief 
report, — I  do  not  consider  the  church  unsafe  for  the  attendance  of  the  parishioners,  nor 
incapable  of  being  repaired.  The  walls  appear  to  be  sufficiently  strong,  and  not  to 
have  misgiven  in  any  degree  injurious,  since  last  repaired.  A  good  many  of  the  old 
cuppels  of  the  roof  are  partly  wasted,  but  additional  ones  have  been  introduced,  and 
the  whole  are  braced  from  end  to  end,  in  a  sufficiently  secure  manner,  so  that  there  is 
no  danger  of  the  roof  giving  way ;  but  I  consider  it  to  be  the  weakest  part  of  the 
fabric.  The  chiurch  stands  in  need  of  various  repairs,  both  on  the  exterior  and  in  the 
interior." 

In  obedience  to  a  second  remit,  Mr.  Smith  reported  as  follows : 

^*  In  answer  to  the  second  remit,  I  beg  to  state,  as  my  opinion,  that  the  church  may 
remain  a  safe  building  for  about  a  period  of  from  15  to  20  years,  after  the  necessary 
repairs  are  made  on  the  same." 

At  the  same  meeting  an  application  was  presented  by  the  minister  of  the  parish,  in 
the  following  terms : 

"To  the  reverend  the  Presbytery  of  Kincardine  O'Neil,  the  petition  of  the  Rev. 
Matthew  Brown,  minister  of  the  parish  of  Kincardine  O'NeU,  humbly  sheweth, — That 
the  parish  church  of  Kincardine  O'NeU  is  at  present  in  a  state  requiring  repairs  :  May 
it  therefore  please  your  reverend  court  to  remit  to  a  tradesman,  or  architect  of  experi- 
ence, to  inspect  said  church,  and  report ;  and  to  direct  and  decern  for  such  repairs  as 
may  be  necessary."  s 
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At  the  next  meeting  of  presbytery,  held  upon  the  27th  March  1844,  a  report  was 
given  in  by  Mr.  Smith,  which,  after  recommending  various  repairs  on  the  exterior  aod 
in  the  interior  of  the  church,  concluded  in  the  foUowing  terms : 

'*  The  probable  expense  of  the  above  repairs,  exclusive  of  painting  the  front  of  the 
galleries,  and  the  carriage  of  materials,  will  be  about  L.147  sterling.  As  to  the  safety 
of  the  church,  and  capability  of  its  being  repaired,  my  opinion  remains  the  same  as 
stated  in  my  report  at  the  last  meeting  of  presbytery." 

At  that  meeting  it  was  moved  that  Uie  presbytery  should  recommend  to  the  serious 
consideration  of  the  heritors  whether  it  would  not  be  for  their  own  advantage,  and 
decidedly  for  the  benefit  of  the  parishioners,  to  have  a  new  church  erected  instead  of 
repairing  the  old  one ;  but  the  presbytery  declined  to  give  any  opinion  on  the  subject, 
and  decerned  for  the  repairs  to  the  church  in  terms  of  Mr.  Smith's  report.  Farther 
proceedings  on  this  decree  were  stayed  by  an  advocation  at  the  instance  of  the  pursuers. 

In  these  circumstances,  the  present  process  of  transportation  was  raised  by  the 
pursuers,  being  heritors  of  a  m^jor  part  of  the  valuation  of  the  parish  of  Kincardine 
O'Neil.     The  summons  referred  to  the  statute  1690,  c.  30,  by  which 

"power  and  commission  was  granted  to  the  persons  therein  named,  commissioners 
appointed  for  plantation  of  kirks  and  valuation  of  teinds,  to  cause  erect  and  build  new 
churches  as  they  should  think  convenient;"  to  the  statute  1707,  c.  9,  by  which  "the 
Lords  of  Council  and  Session  are  appointed  perpetual  commissioners  to  judge,  cognosce, 
and  determine,  in  all  causes  which  pertained  to  the  jurisdiction  of  the  said  commis- 
sioners, and  particularly  to  erect  and  build  new  churches  as  they  shall  think  fit ;  the 
transporting  of  churches,  or  erecting  and  building  of  new  churches,  being  always  with 
consent  of  the  heritors,  of  three  parts  of  four  at  least  of  the  valuation  of  the  parish 
whereof  the  kirk  is  craved  to  be  transported,  and  new  kirks  to  be  erected  and  built;" 
and  lastly,  to  the  statute  7  and  8  Vict.  c.  44,  entituled,  *'  An  act  to  Militate  the  dis- 
joining or  dividing  of  extensive  or  populous  parishes,  and  the  erecting  of  new  parishes, 
in  that  part  of  the  United  Kingdom  called  Scotland,"  by  which  it  is  enacted  and 
declared,  that  from  and  after  the  passing  of  the  same,  so  much  of  the  said  act  of 
parliament  1707,  c.  9,  "as  requires  the  consent  of  the  heritors  of  three  parts  of  four  at 
least  of  the  valuation  of  the  parish  whereof  the  kirk  is  craved  to  be  transported,  or  the 
parish  to  be  disjoined,  and  new  kirks  to  be  erected  or  built,  shall  be  repealed,  and  that 
the  consent  of  the  heritors  of  a  major  part  of  the  valuation  of  any  parish  shall  he 
necessary  and  sufficient  in  all  cases  in  which  the  consent  of  the  heritors  of  three  parts 
of  four  of  the  valuation  of  such  parish  was  required  by  the  said  recited  act,  except  where 
otherwise  hereinafter  expressly  provided." 

After  narrating  the  particulars  above  set  forth,  the  summons  contained  the  following 
statement,  which  was  substantiaUy  admitted  by  the  defender  (who  was  also  an  heritor^ 
with  the  exception  of  the  alleged  expediency  of  the  change,  and  the  eligibility  of  the 
proposed  new  site : 

"  That  while  the  proceedings  above  referred  to  in  regard  to  the  said  church,  manse, 
and  others,  were  going  on  before  the  presbytery,  the  pursuer,  the  said  Peter  Laing 
Gordon,  being  quite  satisfied  of  the  impropriety  and  inexpediency  of  making  repairs 
upon  the  present  old  and  insufficient  church  and  manse,  and  feeling  also  die  great 
expediency  of  the  church  being  placed  in  a  more  centrical  and  accessible  part  of  the 
parish,  proposed,  both  at  meetings  of  the  said  presbytery,  and  at  meetings  of  the  heritors 
of  the  said  parish,  that  in  place  of  making  such  repairs  on  the  present  fabrics,  a  new 
church,  and  manse  and  offices  should  be  erected,  in  a  centrical  and  convenient  spot^  and 
the  pursuer,  the  said  Peter  Laing  Gordon,  farther  proposed  and  offered  to  build  a  suit- 
able church  and  manse,  with  offices  and  garden  walls,  according  to  plans  to  be  approved 
of  by  the  heritors  and  presbytery,  in  a  centrical  part  of  the  parish,  to  be  selected  by  the 
heritors,  for  the  expense  of  all  which  buildings  he  offered,  agreed,  and  bound  himself^ 
to  provide  the  means,  without  any  claim  upon  the  heritors  generaUy  beyond  the  sums 
which  would  be  required  to  carry  out  the  orders  of  the  presbytery  already  given  for 
rebuilding  the  manse,  and  repairing  the  offices,  church,  &c.,  and  also  to  provide  an 
equally  good  glebe  and  garden  as  the  present,  near  to  the  proposed  new  site,  allowance 
being  given  to  him  for  the  price  which  might  be  obtained  for  the  present  glebe  and 
buildings  thereon,  and  for  the  materials  of  the  present  church,  reserving  to  himself  the 
liberty  to  apply  for  any  assistance  which  the  other  heritors  or  the  parishioners  ex  gratia 
mi^ht  please  to  give  to  carry  out  the  proposal  Uiade  by  him  :  Tbfit  the  sfiid  offer  ^d 
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proposal  was  entertained  at  a  meeting  of  said  heritors,  held  on  22d  April  1844  :  That 
at  another  meeting  of  said  heritors,  held  on  30th  April  1844,  which  was  attended  hy 
mandatories  for  the  pursuers,  the  proprietors  of  Craigmyle,  Leamey,  Findrack,  and 
Easter  Belty,  and  for  Mr.  Farquharson  of  Finzean,  and  which  was  attended  personally 
by  Mr.  Goidon  of  Kincardine,  Mr.  Duncan  Davidson  of  Dalhaikie  and  mill  of 
Kincardine,  and  Mr.  Lamond  of  8tranduif,  the  whole  [597]  heritors  and  mandatories 
present^  with  the  exception  of  Mr.  Gordon  of  Kincardine,  who  dissented  and  protested, 
expressed  their  concurrence  in  the  proposal,  or  their  intention  of  not  opposing  or  object- 
ing to  the  same :  That  the  said  proposal  has  since  been  specially  concurred  in  by  all  the 
pursuers :  That,  in  the  circumstances  above  set  forth,  it  is  most  expedient  for  the 
intereste  of  the  parish,  and  for  the  comfort  of  the  parishioners,  that  the  church  and 
manse,  and  others  after  mentioned,  should  be  transported  to  a  more  centrical  part  of  the 
parish,  as  after  concluded  for ;  and  the  ruinous  condition  of  the  present  church,  and 
manse  and  others,  and  the  inexpediency  of  attempting  to  repair  tiie  same,  present  a 
favourable  opportunity  for  such  transportation  being  now  made :  That  the  most  exigible 
site  for  the  erection  of  such  new  church,  and  manse  and  offices,  and  for  forming  and 
allocating  a  new  garden  and  glebe,  and  grass  ground,  is  the  piece  of  ground  after 
described,  which  lies  near  the  centre  both  of  the  parish  and  population,  and  is  of  easy 
access  from  all  parts  of  the  parish ;  and  the  pursuers  have  accoidingly  agreed  upon  the 
same  as  the  most  appropriate  site  for  the  said  new  church  and  oUiers,  namely,  *  That 
'  triangular  portion  of  the  land  of  Leamey  or  Torphins,  belonging  to  the  pursuers,  the 

*  said  Miss  Mary  Brebner  and  Mrs.  Jane  Innes,  lying  and  bounded  as  follows,  viz.,  on 
'  the  east  by  the  bum  and  mill-lands  of  mill  of  Craigmyle ;  on  the  south  partly  by  the 
'  lands  of  Ainsley  or  Annesley,  belonging  to  the  said  Duncan  Forbes  Mitehell,  and  partly 

*  by  the  line  of  a  proposed  extension  of  the  Baemoir  turnpike  road  to  Lumphanan,  as 
'  represented  in  the  parliamentary  plan  of  the  same ;  and  on  the  north-west  by  a  straight 

*  line  drawn  from  the  aforesaid  line  of  turnpike  road  at  a  point  within  the  wood  of 
'  Torphins,  and  running  through  the  said  wood  and  parallel  to  the  commutation  road 
'  from  Torphins  to  the  Midmar  turnpike  road,  until  it  meets  the  bum  of  Craigmyle 
'  first  mentioned,  where  it  forms  an  angle,  such  piece  of  ground  containing  fifteen 

*  imperial  acres  or  thereby  : '  That  the  pursuers,  the  said  Miss  Mary  Brebner,  and  Mrs. 
Jane  Brebner  or  Innes,  with  consent  aforesaid,  are  willing  to  give  the  said  piece  of 
ground  for  the  purposes  foresaid,  and  the  pursuer,  the  said  Peter  Laing  Gordon,  has 
agreed  to  satisfy  them  for  the  value  thereof,  and  to  defray  the  whole  expense  of  the  pro- 
posed new  buildings  and  others,  on  the  footing  proposed  by  him  at  the  meetings  of 
heritors  above  referred  to." 

At  a  meeting  of  presbytery,  held  on  4th  December  1844,  the  pre8b3rtery, 

"finding  that  it  is  very  questionable  whether  the  piece  of  ground  mentioned  in  the 
summons  of  transportation  be  of  equal  value  to  the  present  glebe,  and  also  whether  the 
proposed  site  is  an  eligible  one  for  a  central  church,  and  manse  and  glebe,  appointed  a 
committee  to  visit  said  proposed  site  and  glebe,  and  to  report  to  next  meeting  of 
presbytery ;  and  therefore  delayed  till  next  meeting  the  consideration  of  what  steps  they 
shall  take  to  intimate  their  approbation  of  said  transportation." 

At  the  next  meeting  of  the  presbytery,  held  on  2d  January  1845,  the  convener  of 
the  committee 

"reported  verbally,  that  the  committee  had  visited  said  proposed  site  and  glebe,  and 
after  a  careful  examination,  were  unanimously  of  opinion  that  it  was  entirely  unsuitable 
for  a  glebe,  as  part  of  it  is  liable  to  be  flooded  and  frosted,  as  the  great  bulk  of  the  land 
is  of  very  inferior  quality,  and  as  the  whole  15  acres,  even  if  cleared  of  trees  and  stones, 
would  not^  in  their  opinion,  be  half  as  valuable  as  the  existing  glebe  of  Kincardine 
O'NeU,  which  consists  of  about  eight  imperial  acres  of  excellent  soil,  situated  in  the 
immediate  vicinity  of  the  village  of  Kincardine  O'Neil." 

The  minutes  then  bear, 

**  The  presbytery  sustained  said  report,  and,  for  the  reasons  stated  therein,  while  they 
approved  of  the  transportetion,  disapproved  of  said  proposed  glebe." 

According  to  the  same  minutes,  the  presbytery  resolved  to  record  it  as  their 
unanimous  opinion, 

"that,  in  the  event  of  the  church  of  Kincardine  O'Neil  being  transported  to  a  central 
^ite,  it  would  be  highly  desirable  that  me^s  should  be  adopted  for  securing  the  con- 
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tinnance  of  divine  worship  and  ordinance  in  connection  with  the  Established  Chinch  in 
the  village  of  Kincardine  O'Neil." 

At  a  subsequent  meeting,  held  on  23d  September  1845,  the  pursuers  presented  a 
petition  to  the  presbytery,  setting  forth  that  the  petitioners,  with  a  view  to  satisfying 
the  presbytery,  had  agreed  to  make  certain  modifications  upon  their  original  {dan  as  to 
the  new  site ;  and  praying  the  presbytery  to  take  these  new  proposals  into  consideratioD, 
and  if  the  same  should  meet  their  approbation,  to  pronounce  a  deliverance  to  that  effect, 
with  a  view  to  the  same  being  reported  to  the  Court  of  Teinds.  A  committee  vfu 
appointed  to  consider  these  proposals,  whose  report  was  taken  up  at  next  meeting  of 
presbytery,  held  on  1st  October.     The  report  concluded  with  these  words : 

"  In  conclusion,  your  committee  are  of  opinion,  that  the  proposals  in  said  petitioli 
should  receive  the  approval  of  the  presbytery,  provided  the  petitioning  heritors  consent 
to  the  alterations  now  suggested  by  your  committee." 

The  minutes  then  bear,  that 

'*  The  presbytery  then  proceeded  to  take  their  committee's  report  under  consideatioD. 
Mr.  Milne  being  present,  intimated,  on  the  part  of  the  petitioning  heritors,  theii 
acquiescence  in  tibe  alterations  proposed  by  the  committee  as  stated  in  their  report  The 
presbytery  having  considered  said  report,  and  having  also  inspected  the  proposed  sites 
for  the  parochial  church  and  manse,  &c.  of  Kincardine  O'Neil  at  Torphina,  as  also  the 
land  out  of  which  it  is  now  proposed  that  the  new  glebe  and  garden  be  designed,  is 
described  in  the  committee's  report;  and  the  presbytery,  finding  that  Mr.  Milne  hss 
acquiesced  in  the  suggestions  of  the  committee,  it  was  moved,  seconded,  and  unanimously 
agreed  to,  that  the  presbytery  sustain  and  approve  of  said  report,  and  find  in  tenos 
thereof." 

In  consequence  of  these  proceedings  before  the  presbytery,  the  pursuers  put  in  s 
minute  in  the  following  terms : 

"  Inglis,  for  the  pursuer,  stated,  that  in  order  to  meet  the  wiahes  of  the  reverend 
the  presbytery  of  the  bounds,  as  stated  in  their  minutes  produced  in  process,  the 
pursuers  now  proposed  that  the  sites  of  the  proposed  new  church,  manse,  and  glebe, 
should  be  slightly  varied,  but  should  be  located  in  the  immediate  vicinity  of  the  piece  of 
ground  specially  described  on  the  libel,  and  close  to  the  line  described  as  bounding  the 
same :  That  though  the  pursuers  hold  that  this  slight  change  of  position  is  quite  com- 
petent without  any  amendment  of  the  libel,  yet,  as  the  defender  seemed  disposed  beloie 
the  presbytery  to  object  to  any  site  which  was  not  within  the  special  boundaries  of  the 
piece  of  ground  libelled,  the  pursuers,  in  order  to  prevent  any  discussion  on  a  p<Hnt  of 
form,  now  craved  leave  to  amend  the  libel  as  follows : 

*'  Delete  from  the  words,"  &c.,  "  and  substitute  the  following,  vis.,  *  a  piece  of 
'  ground,  being  part  of  the  lands  of  Torphins  and  Leamey,  belonging  to  the  pursaen, 

*  Miss  Mary  Brebner,  and  Mrs.  Jane  Innes,  being  in  the  immediate  vicinity  of  the 

*  school-house  of  Torphins,  on  both  sides  of  the  public  road  leading  from  Bridge  of 
'  Beltie  to  Leamey,  and  bounded  on  the  south  partly  by  the  Bum  of  Beltie,  and  partly 

*  by  the  lands  of  Annesley,  or  so  much  of  the  said  piece  of  ground  as  may  be  found 

*  necessary,  as  the  same  may  be  determined  in  the  process  to  follow  hereon.' " 

It  was  admitted  by  the  defenders  that  the  proposed  new  site  was  more  central  with 
reference  to  the  bounds  of  the  parish  than  the  old  one. 

The  pursuers  pleaded — ^The  proposed  transportation  being  in  all  respects  expedient 
and  beneficial  to  the  interests  of  the  parish  generally,  and  being  consented  to  by  a  major 
part  of  the  valuation  of  the  parish,  by  the  minister  of  the  parish,  and  the  presbytery  of 
the  bounds,  decree  of  transportation  ought  to  pass  in  terms  of  the  conclusions  of 
the  libel. 

The  defender  pleaded — 1.  The  action  as  laid  is  irrelevant.  It  is  not  sufficient  to 
warrant  the  transportation  of  a  church,  manse,  and  glebe,  merely  to  state  that  these  are 
not  precisely  in  the  centre  of  the  parish  or  population,  or  that^  at  the  present  time,  some- 
what more  [698]  of  the  parishioners  might  be  brought  by  the  removal  within  a  nearer 
distance  of  the  church,  without  regard  to  other  considerations,  which  is  substantially 
the  ground,  of  the  present  action.  2.  At  all  events,  upon  its  merits,  the  action  is 
groimdless.  There  are  no  good  reasons,  in  point  of  fact^  why  the  church  should  be 
removed  from  its  present  position,  the  church  not  being  ruinous,  and  no  serious 
inconvenience  being  experienced  by  any  of  the  parishioners,  at  least  none  that  could  be 
removed  without  an  equal  inconvenience  being  thereby  occasioned  in  sonie  other  quarter; 
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and,  generally,  the  church  being  situated  in  what  ib  on  the  whole  the  most  fitting 
position  in  the  parish. 

The  Lord  Ordinary  made  avizandum  with  the  whole  cause  to  the  Teind  Court. 

At  advising, 

Lord  Jiidiee-ClerJc. — Assuming  that  there  is  not  enough  to  render  this  action 
relevant,  it  is  unnecessary  to  enter  into  the  proof  which  has  been  laid  before  us.  I  shall, 
therefore,  assume  the  pursuers'  statements  generally  as  they  have  been  made  by  them. 
Taking  the  population  of  the  village  of  Kincardine  O'Neil  at  between  200  and  300 
persons,  and  the  rest  of  the  statements,  as  made  by  the  pursuers,  the  case  cannot  be 
much  affected  by  the  proof.  Then,  let  us  look  at  the  case  which  the  pursuers  have 
presented  to  us.  The  pursuers  endeavour  to  make  out  their  case,  not  by  proving  the 
necessity  of  rebuilding  the  parish  church,  but  by  setting  forth  an  offer  by  one  of  the 
heritors  to  rebuild  the  church.  We  have  the  report  of  a  most  respectable  architect, 
which  bears  that  the  parish  chiurch  can  be  made  suitable  for  its  purpose,  and  perfectly 
safe  for  16  or  20  years,  at  an  expense  of  L.147.  Now,  is  there  any  case  reported 
anywhere  in  which  this  Court  has  interfered  to  remove  the  site  of  a  parish  church 
where  the  existing  parish  church  was  capable  of  being  repaired  for  so  small  a  sum  as 
L.147,  and  that  notwithstanding  the  opposition  of  one  of  the  heritors?  I  know  of  no 
snch  case. 

There  are  two  considerations  which  mostly  affect  me  in  considering  this  case:  1. 
This  is  a  country  parish,  in  the  valley  of  the  Dee.  In  this  parish  there  is  but  one 
village,  Kincardine  O'Neil,  in  which  the  parish  church  has  been  situated  from  time 
immemorial.  If  any  increase  is  likely  to  take  place  in  that  parish  it  will  probably  be  in 
that  part  of  it  nearest  the  side  of  the  river  Dee,  that  being  the  line  of  country  through 
which  the  whole  commerce  of  the  district  will  be  carried,  whether  by  water,  by  road,  or 
perhaps  ultimately  by  railway.  Is  it  not  a  strong  thing,  in  such  circimistances,  to 
propose  to  us  not  only  to  remove  the  church  from  the  only  village  in  the  ^larish,  but  to 
remove  it  from  that  site  which  it  has  occupied  from  time  immemorial,  and  to  which  the 
old  and  young  have  been  in  the  constant  practice  of  resorting  ?  Is  it  a  reasonable  thing 
to  ask  the  villagers  of  Kincardine  O'Neil,  who  have  always  had  their  parish  church  at 
the  door,  to  walk  two  and  a  half  miles  to  Torfins,  the  site  of  the  proposed  new  church  ? 
Does  it  not  tend  to  induce  them  to  leave  the  parish  church  altogether,  and  to  betake 
themselves  fo  those  dissenting  meetings  which  would  infallibly  8i)ring  up  if  the  proposed 
change  were  made?  Those  persons  who  do  not  live  in  the  village — the  cottars  and 
country  people — ^have  been  accustomed  aU  their  lives  to  go  to  the  village  on  the  Sunday 
in  order  to  attend  the  church.  The  tendency  of  their  habits  of  life,  as  well  as  their 
custom  with  reference  to  attendance  at  church,  renders  it  a  matter  of  less  inconvenience 
and  hardship  to  them  to  walk  even  three  or  four  miles  to  church  than  it  would  be  to  the 
villagers  to  walk  two  and  a  half  miles  into  the  country  in  order  to  attend  church. 
Then,  the  consent  given  by  the  presbytery  to  the  proposed  change  of  the  site  of  the 
church  has  been  given  in  a  very  hurried  and  imperfect  way.  2.  Farther,  I  am  much 
moved  by  the  following  consideration.  The  effect  of  the  proposed  change  would  be  to 
remove  the  minister  from  the  village.  But  the  parish  is  the  place  in  which  the  minister 
finds  most  persons  coUected  together,  whom,  in  the  exercise  of  his  pastoral  office,  it  is 
his  duty  to  visit.  Remove  him  to  the  country,  where  the  population  is  scattered  over  a 
great  siirface,  and  he  is  apt  to  give  way  to  indolence,  inasmuch  as  the  duty  of  visiting 
many  of  his  parishioners  becomes  so  difficult  that  he  may  be  readily  tempted  to  abandon 
that  duty  in  a  great  measure,  if  not  altogether.  Nor  can  it  be  doubted  that  the  fact  of 
the  manse  being  in  the  viUs^e  has  a  most  beneficial  influence  in  restraining  the  morals 
of  the  villagers.  The  school-house  is  in  the  village  also,  and  it  is  obvious  that  the 
minister's  frequent  attendance  there  is  a  matter  of  the  greatest  importance.  Besides,  in 
a  village  the  poor  of  a  parish  are  mostly  to  be  found,  and  it  is  peciiliarly  the  office  of  the 
minister  to  superintend  that  portion  of  his  flock.  No  doubt  it  is  true,  and  much  to  be 
r^retted,  that  some  of  the  parishioners  are  forced  to  walk  seven  or  eight  miles  to  the 
village  church.  But  then  at  least  1400  of  the  people  are  within  four  miles  of  it,  while 
not  more  than  200  or  300  of  them  have  to  walk  beyond  four  miles ;  so,  at  least,  the 
state  of  the  fact  appears  to  me.  Now,  although  th©  landed  proprietors  within  the 
parish  might  like  very  well  that  the  church  should  be  nearer  to  their  residences  than  it 
is,  still  it  is  no  great  stretch  for  them  to  drive  some  four  or  five  miles  to  church,  as  they 
have  done  heretofore.     Besides,  I  much  suspect  that,  if  the  church  were  removed  to 
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Torfins,  many  of  the  conntry  people  would  still  continue  to  walk  of  a  Sunday  to 
Kincardine  O'Neil  to  see  and  gossip  with  their  acquaintances. 

I  am  the  more  un^villing  to  interfere  in  this  case,  and  to  remove  the  church  from 
that  village  in  which  the  parishioners  and  their  forefathers  for  many  generations  have 
worshipped,  seeing  that  no  petition  or  appearance  has  been  made  for  them,  and  that  they, 
who  had  so  great  an  interest  in  our  decision,  are  not  represented  here. 

On  the  whole,  I  think  that  no  case  has  been  stated  sufficient  to  warrant  us  in 
transporting  the  parish  church  from  that  village  where  it  has  existed  from  time 
immemorial. 

Lord  Jeffrey. — I  concur  in  the  opinion  of  your  Lordship.  I  think  we  are  doiling 
with  a  case  very  different  from  that  which  would  have  been  before  us  if  no  parish 
church  had  previously  existed,  and  if  we  had  been  called  on  to  say  for  the  first  time 
where  the  parish  church  should  be  built.  I  go  mostly  on  this,  that  a  jtus  qwmiium  has 
been  constituted  here  in  the  whole  of  the  parishioners  who  reside  in  the  village ;  and 
of  the  interest  of  these  parties  we  are  bound  to  take  care.  The  circumfitance  of  the 
parish  church  having  existed  in  this  parish  from  time  immemorial  has  of  course  had  the 
effect  of  making  it  the  resort  of  all  classes  of  the  parishioners.  The  desirableness  of 
the  village  as  a  place  of  residence  must  have  been  enhanced  by  its  proximity  to  the 
church  ;  and  the  rents  of  the  houses,  nay  their  very  existence,  may  be  dependent  in  no 
inconsiderable  measure  on  that  fact.  Now,  are  aU  those  interests  to  be  destroyed— all 
those  privileges  taken  away — in  order  that  a  somewhat  greater  number  of  the  country 
parishioners  may  have  a  shorter  walk  to  church  ?  I  think  not ;  and,  therefore,  I  think 
we  must  sustain  the  defences,  and  dismiss  the  action. 

The  other  Judges  concurred. 

The  Court  accordingly  pronounced  the  following  interlocutor : 
"  Sustain  the  defences,  assoilzie  the  defenders  from  the  whole  conclusions  of  the  libel, 
and  decern :  Find  expenses  due  to  the  defenders,"  &c. 
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Albxandkr  Watson,  Advocator  and  Defender. — A.  M^NeUL 
Alexander  Eankine  Johnston,  Eespondent  and  Pursuer. — Logan, 

Proof — Preseription,  Sexennial — Prescription,  Triennial — BiU  of  Eaochatige. — In  an 
action  brought  many  years  after  the  period  of  the  sexennial  prescription,  for  payment 
of  the  balances  due  on  four  debts,  three  of  which  had  been  constituted  originally  by 
bills  of  exchange,  and  the  other  as  a  book  debt — evidence  which,  in  the  circiunstances 
of  the  case,  wew  held  sufficient,  as  the  writ  of  the  debtor,  to  prove  that  the  balances 
due  on  all  the  four  debts  were  resting  owing,  although  in  such  evidence  there  was  no 
reference  to  the  bills. 

This  was  an  action  in  the  Sheriff-Court  of  Renfrewshire  against  Alexander  Watson, 
the  defender  and  advocator,  at  the  instance  of  Alexander  Kankine  John-  [699]  -ston, 
the  pursuer  and  respondent,  who  was  in  right  of  various  debts  alleged  to  be  due  by  the 
defender's  predecessor,  the  late  Mr.  Alexander  Watson,  amounting  in  all  to  L.  2 19, 18s.  4d., 
with  interest  thereon  since  1806.  This  sum  was  composed  of  the  balances  due  on  four 
seiMirate  debts,  three  of  which  had  originally  been  constituted  by  bills  of  exchange,  the 
other  being  due  as  a  book  debt.  Besides  several  pleas  not  ultimately  insisted  in,  the 
defence  was,  that  the  debts  had  undergone  (as  book  debts)  the  triennial  (as  bills),  the 
sexennial,  and  (as  holograph  acknowledgments  of  debts)  the  vicennial  prescription. 

The  Sheriif-substitute  decerned  in  terms  of  the  libel ;  and  in  an  advocation,  after  a 
variety  of  procedure,  which  need  not  be  detailed,  the  Lord  Ordinary  pronounced  the 
f oUowing  interlocutor : 

"  let  July  1845. — ^The  Lord  Ordinary  having  heard  parties'  procurators  on  the  closed 
record,  documents  admitted,  and  whole  process, — In  respect  ^rs^,  that  the  debts  to  wkich 
the  pursuer  has  right  by  assignations,  now  finally  found  to  be  regularly  stamp^  and 
executed,  are  acknowledge  by  the  late  Alexander  Watson  in  the  state  of  (daims  dieted  in 
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May  1807  to  be  due  by  him,  to  the  amount  of  the  principal  sums  now  demanded ; 
Second^  In  respect  of  the  statement  contained  in  the  heritable  bond  dated  18th  July 
1811,  and  of  the  terms  of  the  other  documents,  admitted  to  be  genuine;  Thirds  In 
respect  that  the  defender  admits  that  he  represents  the  said  Alexander  Watson,  and 
does  not  aver  payment  of  any  of  the  sums  due  at  the  date  of  his  death ;  and.  Fourth, 
In  respect  of  the  decision  of  the  Court  in  the  case  of  Watson  v.  Hunter  and  Company, 
18th  February  1841, — Decerns  in  terms  of  the  libel;  finds  expenses  due,  of  which 
appoints  an  account  to  be  lodged,  and  remits  the  same  to  the  auditor,  to  tax  and  report." 

The  advocator  reclaimed,  contending  that,  whilst  ex  facie  the  debts  sued  for  were 
clearly  prescribed,  the  respondent  had  failed  to  elide  the  plea  by  the  production  of  any 
writings  holograph  of  the  late  Alexander  Watson,  and  that  the  writings  founded  on  by 
him  to  this  effect  did  not  sufficiently  identify,  as  the  debts  mentioned  therein,  the 
balances  of  debt  now  sued  for.  He  farther  contended  that,  as  the  debts  fell  due  in 
1806,  and  as  Mr.  Watson  survived  until  1825,  in  which  year  he  died,  leaving  consider- 
able property,  without  any  demand  having  been  made  against  him,  the  presumption  was, 
that  poet  ionium  temporis  they  had  been  satisfied.  He  did  not  allege,  however,  that  he 
had,  since  his  predecessor's  death,  himself  settled  these  chdms  of  the  parties,  in  whose 
right  the  respondent  now  stood. 

The  respondent  replied,  that  the  circumstances  were  such  as  to  exclude  both  pleas. 
It  appeared  from  the  documents  produced  that^  though  it  had  gone  amissing,  a  trustKleed 
had  been  executed  by  the  late  Alexander  Watson  for  behoof  of  his  creditors,  to  which 
the  latter  acceded,  granting  superseders  of  diligence.  The  existence  of  such  a  deed  was 
proved  under  the  handwriting  of  Mr.  Watson  himself,  and  its  nature  was  set  forth  by 
his  directions  in  an  heritable  bond  granted  in  his  favour,  dated  18th  July  1811.  The 
tru8t<Leed  was  also  alluded  to  in  correspondence  by  other  parties,  found  in  his  reposi- 
tories after  his  death.  In  a  state  holograph  of  the  deceased,  dated  in  May  1807,  entitled, 
"  State  of  claims  against  Alexander  Watson  as  an  underwriter,  and  scheme  of  division  of 
12s.  per  pound  among  the  creditors,  as  at  May  1807,''  the  four  debts  sued  for  were  set 
forth,  with  a  sum  efifeiring  to  a  dividend  of  12s.  per  pound  specified  as  paid  in  May  1807. 
Opposite  the  whole  of  his  debts,  the  balances  of  which  were  subsequently  paid  by  Mr. 
Watson,  the  word  "paid "  was  to  be  found  in  his  handwriting ;  whilst  opposite  the 
debts  in  question  no  such  marking  appeared.  In  another  holograph  memorandum  of  the 
deceased,  dated  in  1820,  a  sum  was  stated  as  still  due  upon  his  "  underwriting  debts  "  of 
L.3423,  a  sum  which,  deducting  the  balance  proved  aliunde  to  have  been  paid  down  to 
that  date,  was  made  up  to  within  a  few  odd  shillings,  by  adding  together  the  balances  of 
debts  not  marked  "pati,"  inclusive  of  the  four  debts  in  question.  This  proved  the 
subsistence  of  the  letters  so  far  down  as  1820 ;  whilst,  to  prove  their  subsistence  in  1825 
(the  year  of  Mr.  Watson's  death),  another  holograph  memorandum  was  referred  to, 
wherein  the  debts  specified  were  precisely  named  ;  which  memorandum,  though  undated, 
appeared  from  intrinsic  evidence  to  have  been  prepared  in  that  year.  Thus,  whilst  it 
was  proved,  by  writings  found  in  the  repositories  of  the  deceased,  that  certain  debts 
were  finally  settled  in  1821,  1823,  and  even  in  1825,  none  of  these  were  mentioned  in 
this  memorandum,  a  circumstance  which,  coupled  with  Mr.  Watson's  evident  accuracy, 
was  sufficient  to  shew  that  this  document  must  have  been  prepared  posterior  to  the  last 
of  those  dates.  The  respondent  also  referred  to  the  case  at  die  instance  of  James  Hunter 
and  Company  against  the  same  advocator  (18th  February  1841,  3  D.  B.  and  M.  p.  583), 
which,  inasmuch  as  it  was  etdjudged  against  the  defender  as  to  a  debt  the  subsistence  of 
which  was  proved  by  evidence  and  inferences  almost  precisely  the  same  as  here,  might  be 
r^rded  as  conclusive  of  the  present  case. 

The  Court  unanimously  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  with 
additional  expenses : 

Lord  Jeffrey  observing  that,  in  the  case  of  a  debt  of  such  old  standing,  it  was  impos- 
sible to  conceive  more  satisfactory  or  conclusive  evidence  of  its  subsistence  than  had  been 
adduced  in  the  present  instance. 

[Affirmed,  6  Bell  App.  245 ;  8  S.R.R.  (H.L.)  783.] 
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James  Dobib,  Petitioner. — N.  C.  CampbelL 

Factor  Loco  Tutoris — Potoers,  Special — Lease  {of  Minerals). — Circumstances  in  which 
the  Court  granted  power  to  a  factor  loco  tutoris  to  let  the  minerals  in  the  estate  of  his 
ward,  who  was  a  pupil,  on  leases  from  20  to  30  years,  as  might  he  most  expedient 

A  petition  was  presented  for  Mr.  James  Dobie,  factor  loco  tutoris  to  Margaret  Service 
of  Deepston,  setting  forth,  that  the  estate  of  his  ward  yielded  a  rental  of  L 100  per 
annum  ;  that  it  was  at  present  burdened  to  the  extent  of  L.89,  6s.  8d.,  leaving  a  balance 
of  only  L.IO,  13s.  4d.,  which  was  almost  all  swallowed  up  by  the  expenses  of  manage- 
ment ;  that  his  ward  was  only  eight  years  old  ;  and  that  while  the  estate  was  affected 
with  the  present  burdens,  it  would  be  impossible,  without  taking  means  to  increase  the 
rental,  to  maintain  and  educate  the  pupil  in  a  befitting  manner,  and  at  the  same  time 
to  preserve  the  estate  imtil  she  should  "be  of  age  ;  that  it  had  been  discovered  that  there 
were  iron  and  other  minerals  in  the  lands ;  and  that  two  respectable  iron  companies  had 
offered  to  treat  with  the  petitioner  for  a  lease,  on  terms  which  seemed  fair  and  rea- 
[6001  -sonable,  and  which  had  been  accepted  by  conterminous  proprietors.  The  petition 
added,  that  the  petitioner  had  learned  from  the  companies  who  had  offered  to  treat  with 
him,  and  from  persons  of  skiU,  that  it  would  be  impossible  to  get  any  one  to  take  the 
minerals  on  a  lease  of  shorter  endurance  than  from  20  to  30  years.  This  last  avennent 
was  supported  by  two  certificates  from  persons  of  skill.  In  these  circumstances,  the 
petitioner  craved  the  authority  of  the  Court 

"to  let  the  minerals  on  the  said "  estate,  " on  a  lease  or  leases  for  the  period  of  from  20 
to  30  years,  and  that  either  by  public  roup  or  private  bargain,  as  may  be  most  expedient 
and  advantageous." 

At  advising  this  petition,  the  Lord  Justice-General  expressed  doubts  as  to  the 
propriety  of  granting  the  power  of  letting  leases  for  so  long  a  period  as  the  petition 
concluded  for ;  and  the  Court  accordingly  superseded  farther  consideration  of  the  same 
until  it  should  be  ascertained  whether  a  lease  or  leases  of  the  minerals  could  not  be 
effected  for  a  shorter  term  of  years  than  that  specified  in  the  prayer  of  the  petition. 

The 'petitioner  thereafter  presented  a  written  note  to  the  Lord  Justice-Gwieral,  as 
president  of  the  First  Division,  setting  forth  that,  after  due  inquiry,  he  had  found  that 
it  would  be  impossible  to  effect  a  lease  of  the  minerals  on  advantageous  terms  for  a 
shorter  period  than  20  years,  although  a  lease  might  possibly  be  effected  for  19  years; 
and  that  the  petitioner  had  received  a  favourable  offer  of  a  mineral  lease  of  20  years' 
endurance.  It  was  farther  stated,  in  support  of  his  petition,  that,  by  a  recent  statute, 
proprietors  of  entailed  estates  had  been  authorised  to  let  leases  of  their  minerals  for  a 
period  not  exceeding  31  years;  and  that  this  afforded  an  argument  by  strong  analogy 
for  granting  the  powers  asked  by  the  petitioner.  Finally,  it  was  added  in  the  note,  that 
it  had 

"been  already  held  by  the  Court,  in  reference  to  applications  such  as  the  present^  that  it 
was  not  requisite  to  make  out  a  case  of  absolute  necessity,  in  order  to  entitle  a  &ctor  loco 
tutoris  to  apply  for  authority  to  exercise  powers  similar  to  those  now  sought  A 
unanimous  opinion  was  returned  to  this  effect  by  all  the  consulted  Judges  in  the  case  of 
Sommerville,  6th   Feb.   1836;  S.  and  D.  xiv.   451.     *In  short,'  says   that  opinion, 

*  wherever  it  has  been  made  appear  to  the  Court  that  the  power  craved  was  either 

*  necessary  to  prevent  serious  loss  to  the  estate,  or  expedient  in  order  to  procure  evident 

*  and  positive  advantage,  the  Court  has  been  in  the  constant  practice  of  granting  the  power 

*  necessary  for  accomplishing  the  object  set  forth  in  the  petition.     Even  where  only  a 

*  contingent  benefit  was  in  view  to  the  existing  estate,  and  where  there  was  no  absolute 

*  necessity  for  the  power,  and  no  positive  loss  could  have  accrued  from  the  refusal  of  it, 

*  the  Court  nevertheless  granted  the  power  craved.     This  opinion  was  acted  upon  by  the 

*  Second  Division,  before  wliom  the  case  depended,  and  was  thus  sanctioned  by  the 

*  whole  Court.'" 

When  the  petition  came  to  be  finally  advised, 

The  Lord  Justice-Oeneral  remarked,  that  he  found  that  the  Court  had  been  in  the 
habit  of  granting  great  latitude  to  factors  loco  tutoris  and  others  in  letting  leases  of 
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minerals ;  that  by  recent  statute  the  proprietors  of  entailed  estates  had  been  permitted  to 
let  mineral  leases  for  a  perioil  of  31  years'  endurance ;  and  that  the  Court  had  given  a 
unanimous  opinion  in  the  case  of  SommerviUe  that  extraordinary  powers,  such  as  those 
craved  by  the  petitioner,  might  be  granted  to  the  factor  where  it  appeared  to  the  Court, 
in  the  exercise  of  their  descretion,  to  be  advantageous  in  the  circumstances  of  the  case. 
His  Lordship  added,  that  he  did  not  think  that  it  would  be  desirable  to  grant  powers  to 
let  mineral  leases  exceeding  the  period  of  31  years,  fixed  as  the  limit  of  the  powers  of 
proprietors  of  entailed  estates  in  letting  such  leases. 
The  other  Judges  concurred. 

The  Court  accordingly  pronounced  the  following  interlocutor : 

"  Grant  to  the  petitioner  the  authority  craved  in  the  petition,  and  decern." 


No.  21.  XIX  Jurist  60.  •  28  Nov.  1846.     1st  Div.— Lord  Robertson. 

John  F.  Gracie  and  Jean  C.  Gracie,  Pursuers. — Penney, 

James  Kerr,  Defender. — ff.  (?.  Bell,  Oeoi-ge  Young, 

Process — Lis  alibi  pendens — Abandonnieat  of  Action. — A  multiplepoinding  was  brought 
in  the  Sheriff-Court,  for  the  purpose  of  compelling  the  representatives  of  a  trustee  to 
account  for  his  intromissions.  Certain  objections  were  stated  by  the  trustee's  repre- 
sentatives to  the  competency  of  that  action,  and  no  further  steps  were  taken  therein. 
About  ten  years  afterwards,  the  pursuers  of  the  multiplepoinding  wrote  to  the  trustee's 
representatives  abandoning  that  process,  and  they  thereafter  raised  in  the  Court  of 
Session  an  action  of  count  and  reckoning  against  the  surviving  representative  of  the 
trustee,  that  action  having  the  same  object  as  the  multiplepoinding.  It  being  admitted 
by  the  pursuers  that  they  were  liable  for  the  expenses  incurred  by  the  defender  in  the 
action  of  multiplepoinding,  the  Court  repelled  the  defender's  preliminary  plea  of  lis 
alibi  pendens,  founded  on  the  dependence  of  the  multiplepoinding. 

This  was  an  action  brought  by  the  pursuers,  as  executors  of  the  deceased  James 
Gracie,  against  the  defender  as  heir  and  sole  surviving  executor  of  the  late  John  Kerr, 
the  summons  in  which  was  dated  11th  March  1846.  It  set  forth  that  Gracie  had,  by 
trust-disposition  and  assignation,  conveyed  his  whole  estate,  [61]  heritable  and  moveable, 
to  Kerr  and  Syme,  as  trustees  for  certain  purposes  therein  mentioned ;  that  Kerr,  who 
alone  accepted  and  acted^  had  intromitted  with  the  trust-estate,  and  had  thereby  realised 
L.1705  ;  but  that  he  had  died  without  rendering  accounts  of  his  intromissions  either  to 
Gracie  or  to  the  pursuers  as  his  executors.  On  this  statement  the  summons  concluded 
against  the  defender  for  payment  of  L.500,  or  such  other  sum  as  might  appear  to  be  due 
as  the  balance  of  the  deceased  John  Kerr's  intromissions. 

It  appeared  that,  in  1836,  the  pursuers  had  raised  a  process  of  multiplepoinding 
before  the  Sheriff-Court  of  Dumfriesshire,  in  name  of  the  defender  and  his  sister  Mrs. 
Jackson,  the  executors  confirmed  of  the  deceased  John  Kerr,  and  also  in  name  of 
William  Ireland  Syme,  as  representing  the  deceased  John  Syme,  who  had  been  appointed 
Kerr's  co-trustee.  That  process  had  the  same  object  as  the  present  action,  viz.,  to  require 
an  accounting  for  Kerr's  intromissions  under  the  trust-deeds  granted  by  their  author, 
and  to  make  good  their  claim  to  any  balance  which  might  appear  to  be  due  by  him. 
Objections  to  the  competency  of  that  process  were  given  in  for  the  nominal  raisers,  but 
no  further  steps  were  taken  in  that  action.  On  16th  February  1846,  and  immediately 
before  the  present  process  was  raised,  the  pursuers  wrote  to  the  defender  and  to  his  sister 
Mrs.  Jackson,  stating  that  the  process  of  multiplepoinding  had  fallen  asleep,  "  and  had  gone 
amissing,"  and  that  they,  as  executors  of  the  deceased  James  Gracie,  had  to  intimate 
that  they  "  abandon  all  interest  in  or  comiection  with  that  process,  and  agree  not  to  re- 
vive or  to  insist  in  the  same  to  any  effect  whatever." 

On  the  present  action  being  brought,  defences  were  given  in,  stating,  inter  alia,  the 
plea  of  lis  alibi  pendens,  in  respect  of  the  process  of  multiplepoinding  involving  the  same 
subject  matter  and  questions,  and  being  between  the  same  parties,  at  present  depending 
in  the  Sheriff-Court  of  Dumfriesshire. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 
8.R.R.  J.  38 
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"  ^th  July  1846. — Having  heard  parties'  procurators — In  respect  it  is  set  forth  in  the 
summons  that  John  Syme  did  not  accept,  act,  or  intromit  under  the  trust-deed  libelled, 
and  that  the  summons  only  concludes  for  an  accounting  as  to  the  intromissions  of  Mr. 
Kerr,  Repels  the  first  defence  as  preliminary,  reserving  its  effect  on  the  merits :  And  in 
respect  it  is  admitted  that  the  action  of  multiplepoinding  referred  to  in  the  defences  has 
not  been  moved  in  since  about  the  year  1836,  and  of  the  copy  letters  by  the  pureuere 
abandoning  that  action  produced  in  process,  now  admitted  to  be  genuine,  and  to  have 
been  received,  Repels  the  second  preliminary  defence,  reserving  to  the  defender  to  apply, 
in  competent  form,  in  said  action,  for  expenses :  And  in  respect  the  defender  now 
intimates  that  he  intends  to  reclaim  to  the  Court  against  the  interlocutor,  finds  him 
liable  in  expenses,  and  renuts  the  account  thereof,  when  lodged,  to  the  auditor,  to  tax 
the  same,  and  to  report." 

The  defender  reclaimed.  The  pursuers  explained  that  they  had  always  admitted 
their  liability  for  the  expenses  incurred  by  the  defender  in  the  action  of  multiplepoind- 
ing, and  pleaded  that  a  pursuer  could  always  abandon  an  action  in  the  manner  followed 
in  this  case  before  UtiscontestcUion. 

At  advising, 

Lord  FtUlerton. — In  this  case  there  is  a  letter  addressed  by  the  respondents  to  the 
defender,  expressly  abandoning  the  action  of  multiplepoinding,  formerly  brought  in  the 
Sheriff-Court,  for  settling  these  accounts,  in  which  action  no  step  had  been  taken  for 
nearly  10  years. 

It  is  not  said  by  the  defender  that  he  has  any  interest  in  carrying  on  the  litigation 
in  that  action,  or  in  opposing  the  abandonment  of  it.  On  the  contrary,  it  would  appear 
that,  in  defence  against  that  process,  this  very  defender  had  object^  to  the  multiple- 
poinding going  on,  and  that,  in  consequence,  nothing  farther  had  been  done  in  it 

And  the  question  is,  whether,  now  that  the  present  action  is  brought,  the  defender 
can,  in  these  circumstances,  plead  lis  alibi  pendens.,  the  respondents  admitting  the  right  of 
the  defender  to  move  in  the  former  action  for  expenses,  to  which,  indeed,  they  expressly 
admit  him  to  be  entitled. 

Looking  at  the  practice  in  analogous  cases,  I  think  we  must  hold  the  former  action 
to  be  for  every  practical  purpose  at  an  end,  and  a  recurrence  to  it  to  be  unnecessary,  as 
that  would  be  a  mere  useless  form  for  sanctioning  in  that  process  an  abandonment  which 
the  defender  confessedly  has  no  interest  nor  intention  to  oppose. 

The  case  of  Cormack  v.  Waters  was  very  different,  and  involved  some  very  special 
circiunstances. 

There  an  action  had  been  raised  in  the  Inferior  Court.  Certain  documents  said  to 
be  very  important  to  the  defender  had  been  produced,  and  had  been  borrowed  on  behalf 
of  the  pursuer,  and  had  not  been  returned.  And  while  the  receipt  of  the  pursuer's  agent 
stood  for  these  documents,  he  gave  in  a  minute  abandoning  the  action.  The  Sheriff 
"  reserved  consideration  of  the  minute  till  the  production  of  the  process,  which  the  appli- 
cant is  appointed  to  do  quam  primum" 

So  standing  matters,  the  pursuer  brought  a  new  action  in  this  Court,  and  was  met  by 
the  plea  of  lis  alibi  pendens. 

In  that  case  we  found,  and  I  think  found  most  justly,  that  the  mere  giving  in  a 
minute  of  abandonment  did  not  necessarily,  and  in  all  circumstances,  put  an  end  to  a 
process  as  a  mere  unilateral  act,  which  nobody  had  a  right  to  oppose.  There  the  minute 
had  been  given  in,  and  was  under  consideration  until  the  pursuer  complied  with  an  cider 
pronounced  against  him,  in  which  order  the  defender  had  a  manifest  interest  to  insist 
The  judgment  of  the  Court,  and  the  opinion  there  declared  would,  upon  the  special 
circumstances  of  the  case,  which  raised  the  question,  whether  the  pursuer  of  an  action 
had  an  absolute  right  by  his  own  act  to  abandon  the  action,  and  in  all  circumstances, 
and  even  while  there  stood  against  him  in  that  action  an  order  which  he  refused  to  obey. 
That  was  decided  in  the  negative.  But  it  is  clear  that  the  principle  of  that  judgment 
is  not  applicable  to  the  present  case,  in  which  the  defender's  objection  is  one  solely  of 
form,  he  not  alluding  or  pretending  that  he  has  any  interest  or  right  to  object  to  the 
abandonment  of  the  former  process  if  they  were  tendered  in  that  process. 

Now,  the  only  question  is,  whether  a  party  is  entitled  to  plead  lis  alibi  pendens  in  a 
process  which  the  pursuer  has  absolutely  abandoned,  and  which  the  defender  holds  no 
interest  to  keep  up  except  in  regard  to  expenses,  his  claim  to  which  is  not  disptited. 

In  such  a  case  I  think  we  may  safely  hold  that  a  minute  or  offer  of  abandonment, 
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which  the  defender  could  not  reject,  is  just  as  good  for  any  practical  purpose  in  putting 
an  end  to  the  former  action  as  if  it  had  been  moved  and  received  in  the  former  process 
itself. 

Lord  Mackenzie, — There  is  some  obscurity  as  to  the  principle  on  which  the  cases  quoted 
to  OB  have  been  decided.     On  considering  the  species  facti  now  before  us,  however,   I 
think  that  the  interlocutor  of  the  Lord  Ordinary  is  right. 
Lord  Jusiiee-General  and  Lord  Jeffrey  concurred. 

The  Court  accordingly,  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  with 
additional  expenses. 

AtUhorittea  for  Pursuers, — McGregor  v,  McGregor,  1st  Feb.  1828 ;  6  Shaw,  475. 
Laidlaw  v.  Smith,  8th  March  1834 ;  12  Shaw,  539. 

AtUhariiies  for  Defender, — Cormack  v.  Waters  and  others  (Thomson's  trustees),  28th 
February  1846 ;  arUe^  vol.  xviii.  p.  285.     Campbell  v,  Sinclair ;  an^e,  vol.  iv.  p.  520. 


No.  26,  XIX.  Jurist  69.     4  Dec.  1846.     1st  Div. — Lord  Cuninghame. 

ALEXAin>ER  GUTHKIB,  Advocator. — Lord  Advocate  {Rutherfurd),  T,  Anderson. 

BoBBRT  and  James  Cochran,  Bespondents. — Cowan. 

Lease — Clause — Construction — Proof — The  owner  of  a  colliery  entered  into  a  contract  of 
lease,  whereby  the  tenant  was  taken  bound  to  pay  a  fixed  rent ;  or  in  place  thereof,  at 
the  option  of  the  landlord,  the  price  of  a  certain  proportion  of  the  coals  out-put  and 
sold  as  lordship,  "  computing  the  said  lordship  at  the  actual  selling  price  at  the  hill " — 
Held  that  these  words  included  the  general  market  price  of  coal  sold  at  the  hill  whole- 
sale and  retail,  as  a  basis  of  computation  of  the  stipulated  lordship ;  but  that  the  price 
of  coals  sold  for  delivery  elsewhere  than  at  the  pit  was  excluded.  And  Opinion^  that 
the  custom  of  trade  could  not  be  admitted  to  qualify  the  express  words  of  the  contract, 
without  a  specific  averment,  followed  by  proof,  that  the  words  were  understood  to  be 
so  qualified  by  the  contracting  parties. 

The  respondents,  Robert  and  James  Cochran,  were  joint  pro  indiviso  proprietors  of 
the  lands  and  colliery  of  New  Bogside,  in  the  parish  of  Kilmaurs,  Ayrshire. 

[70]  In  the  beginning  of  1839,  an  agreement  for  a  set  of  the  colhery  was  entered 
into  between  the  respondents  on  the  one  hand,  and  the  advocator  Guthrie  and  John 
Cochran,  a  son  of  one  of  the  respondents,  on  the  other.  The  result  of  this  agreement 
was  embodied  in  a  minute  of  set  subscribed  by  the  parties.  In  this  minute,  the  rent 
dause  was  in  the  following  terms  : 

"  The  said  second  parties  hereby  bind  and  oblige  themselves,  jointly  and  severally, 
their  heirs,  executors,  and  successors,  to  make  payment  of  the  said  first  parties,  equally 
between  them,  their  heirs,  successors,  or  assignees,  of  the  sum  of  L.200  sterling  of  fixed 
yearly  rent  or  tack-duty ;  or  in  the  option  of  the  said  first  parties,  the  selling  price  of  two- 
fifteenth  parts  of  the  whole  coals  brought  to  the  pit-head,  and  sold  as  lordship  in  lieu  of 
said  fixed  rent,  computing  the  said  lordship  at  the  actual  selling  price  at  the  hill,  imder 
deduction  only  of  the  usual  allowance  of  coals  for  the  colliers  and  engine,  and  of  aU 
common  dross ;  payable  said  rent  at  two  terms  in  the  year." 

These  minutes  of  set  were  subsequently  withdrawn  by  the  consent  of  all  parties,  and 
it  was  agreed  that  the  lease  of  the  colliery  should  be  drawn  out  in  favour  of  Guthrie 
alone.  A  scroll  of  this  proposed  lease  was  accordingly  prepared,  and  sent  to  Guthrie  for 
revisal.     The  rent  clause  in  this  scroll  was  as  follows  : 

"  For  which  causes,  and  on  the  other  part,  the  said  Alexander  Guthrie  hereby  binds 
and  obliges  himself,  his  heirs,  executors,  and  successors,  to  make  payment  to  the  said 
Robert  Cochran  and  WiUiam  Cochran,  equally  between  them,  their  heirs  or  assignees, 
of  the  sum  of  L.200  sterling  of  fixed  yearly  rent ;  or  in  the  option  of  the  said  Robert 
Cochran  and  William  Cochran,  of  the  selling  price  of  two-fifteenth  parts  of  the  whole 
coals  brought  to  the  pit-head  and  sold  (after  deducting  the  usual  allowance  of  coals 
for  the  colliers  and  engine,  and  of  all  common  dross)  as  lordship,  in  lieu  and  full  payment 
of  said  fixed  rent,  computing  the  said  lordship  at  the  actual  selling  price  at  the  hill ; 
payable  said  rent  at  two  terms  in  the  year." 
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The  advocator  made  the  following  alteration  in  pencil  upon  the  scroll,  marking  it  to 
be  introduced  immediately  after  the  words,  "  selling  price  at  the  hill : " 

"  For  all  coals  sold  at  the  hill,  and  at  the  actual  selling  price  of  all  coals  shipped,  but 
deducting  from  these  last  the  expense  of  carriage-dues  and  agency." 

The  scroll  having  been  returned  with  this  alteration,  the  following  letter  was  written 
by  the  respondent's  agent  to  the  advocator  : 

"  After  you  left  this  yesterday,  Mr.  [James]  Cochran  of  Barcosh  sent  me  word  not 
to  proceed  farther  with  a  tack  of  coal  till  he  had  considered  the  alteration  proposed  by 
you  as  to  coals  shipped.  He  has  called  to-day,  and  instructed  me  to  reject  the  alteration, 
and  to  put  in  the  lordship  as  computable  *  at  the  actual  selling  price  at  the  hill.'  These 
being  the  very  words  of  the  original  minute  of  set,  and  of  course  the  terms  of  the  bargain, 
I  am  proceeding  to  extend  the  tack  worded  in  that  manner." 

Some  correspondence  took  place  between  the  advocator  and  the  respondent's  agent, 
which  was  concluded  by  a  letter  in  the  following  terms  from  the  latter : 

"  I  received  your  three  letters.  Mr.  Robert  Cochran  was  here  to-day,  and  he  also 
insists  that  the  lease  be  completed  in  the  words  of  the  minute  of  set.  Having  therefore 
no  alterative  left,  the  deed  has  been  extended  on  the  stamp  accordingly,  and  will  be  sent 
to  you  as  soon  as  signed  by  the  parties  here." 

In  the  former  stamped  lease,  subscribed  by  the  parties  subsequently  to  this  corre- 
spondence, the  rent-clause  is  in  the  following  terms  : 

"  For  which  causes,  and  on  the  other  part,  the  said  Alexander  Guthrie  hereby  binds 
and  obliges  himself,  his  heirs,  executors,  and  successors,  to  make  payment  to  the  said 
Robert  Cochran  and  William  Cochran,  equally  between  them,  their  heirs  or  assignees,  of 
the  sum  of  L.200  sterling  of  fixed  yearly  rent  or,  in  the  option  of  the  said  Robert  Cochran 
and  William  Cochran,  of  the  selling  price  of  two-fifteenth  parts  of  the  whole  coals  brought 
to  the  pit-head  and  sold  (after  deducting  the  usual  allowance  of  coals  for  the  colliers  and 
engine,  and  of  all  common  dross)  as  lordship,  in  lieu  and  full  payment  of  said  fixed  rent, 
computing  the  said  lordship  at  the  actual  selling  price  at  the  hill ;  payable  said  rent  at 
two  terms  in  the  year." 

The  parties  having  differed  as  to  the  meaning  of  this  clause,  and  having  vainly 
attempted  to  adjust  the  difference  by  a  submission,  the  landlords  brought  an  action  for 
rent  against  the  tenant,  founded  upon  their  construction  of  the  clause.  They  made  the 
following  averment  in  support  of  their  action : 

"  At  the  time  when  this  agreement  was  entered  into  there  were,  as  there  are  still,  in 
the  sale  of  coals  at  the  different  coal-pits  in  the  neighbourhood  in  question,  two  distinct 
classes  of  customers,  and  two  distinct  scales  of  prices,  viz.  Isty  what  is  called  a  hiU  price, 
that  is,  the  price  at  which  coals  are  sold  by  the  hillsman  at  the  pit-head  or  hill  to  local, 
town,  and  country  customers ;  and  2d,  what  is  called  a  shore  price,  that  is,  the  price  at 
which  coals  are  sold  by  the  defender  himself,  and  other  coal  lessees,  at  the  neighbour- 
ing sea-ports,  to  be  shipped  and  carried  seaward ;  the  first  being  the  retail  price,  is  fixed 
and  definite,  and  unifonnly  the  same  to  every  customer ;  the  second,  being  the  whole- 
sale price,  fluctuates  every  day,  and  with  every  new  customer.  The  parties,  aware  of 
this  difference  in  the  selling  prices  of  coals,  fixed  on  the  price  *  at  the  hill '  as  the  rule  of 
computation  for  the  lordship." 

The  tenant  on  the  other  hand  contended,  in  defence  to  this  action,  that  while  he  was 
liable,  in  the  event  of  the  landlord  exercising  his  option,  to  account  for  two-fifteenths  of 
the  coals  sold,  the  words  of  the  clause  did  not  bind  him  to  account  for  more  than  the 
price  actually  received  by  him,  wherever  the  coals  were  sold,  and  that  he  was  not  to  be 
charged  a  lordship  on  the  expense  of  carriage  from  the  hill  to  the  place  of  delivery ;  but 
that  the  true  meaning  of  the  clause  was,  that  he  was  to  be  charged  on  the  actual  selling 
price  less  the  charges  of  carriage  as  if  sold  on  the  hill.  The  tenant  farther  offered  to 
prove, 

'*  that  it  is  the  invariable  practice  of  the  trade  to  compute  the  lordship  of  coals  in  shipping 
sales  at  the  price  received  at  the  harbour,  minus  the  expense  of  carriage  thence  from  the 
coal-hill ;  and  this,  in  whatever  mode  the  rent  clause  of  the  lease  is  framed,  and  more 
particularly,  as  in  the  present  case,  where  the  rent  clause  of  the  lease  contains  the  words 
*  actual  selling  prices  at  the  hUl '  for  regulating  the  lordship." 

The  landlord  contended  in  reply,  that  the  agreement  between  the  parties  was  not  for 
a  certain  share  of  the  realised  proceeds,  but  for  the  value  of  a  proportion  of  the  produce 
estimated  according  to  a  particular  selling  price  fixed  by  the  terms  of  the  contract,  in 
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such  a  manner  as  to  avoid  the  complicated  count  and  reckoning  to  which  the  tenant's 
view  would  lead. 

The  Sheriff-substitute  (Jameson)  pronounced  the  following  interlocutor  : 

"ilyr,  22d  October  1844. — The  Sheriff-substitute  having  considered  the  process,  with 
the  writings  produced,  Finds  it  instructed  that  the  parties  entered  into  the  contract  of 
lease  libelled,  bearing  date  25th  October,  and  7th  November  1839  :  Finds  that  the 
defender  has  possessed  and  worked  the  coal  in  New  Bogside,  under  the  said  contract  of 
lease  :  Finds  that,  by  the  said  contract,  it  was  stipulated  that  the  defender  should  make 
payment  to  the  pursuer  *of  L.200  sterling,  of  fixed  yearly  rent,  or  in  the  option  of  the 
^  said  Eobert  Cochran  and  William  Cochran,  of  the  selling  price  of  two-fifteenth  parts  of 
'  the  whole  coals  brought  to  the  pit-head  and  sold  (after  deducting  the  usual  allowance  of 
^  coals  for  the  coUiers  and  engine,  and  of  aU  common  dross),  as  lordship  in  lieu  and  full 
'  payment  of  said  fixed  rent,  computing  the  said  lordship  at  the  acttud  telling  price  at  the 
'  hill : '  Finds  that,  according  to  the  plain  and  usual  meaning  of  this  clause,  the  rule  of 
eomputation  is  fixed  to  be  the  current  price  of  coals  sold  to  customers  at  the  coal-hill,  as 
distinguished  from  the  price  realised  for  those  sent  to  other  places  for  sale  or  [71]  expor- 
tation :  Finds  that  there  is  no  dispute  with  regard  to  the  amount  of  coals  brought  to  the 
pit-head  and  sold  up  to  30th  November  1843:  Finds  that,  during  the  periods  when 
no  sales  took  place  of  coal  at  the  hill,  the  pursuers  are  entitled  to  assume  the  former  hill 
price  to  be  the  true  price,  if  not  above  the  selling  prices  of  the  same  description  of  coal 
at  the  neighbouring  coal-hills :  Finds  that  the  defender  has  made  no  distinct  offer  of 
proof  of  any  excess  or  incorrectness  in  the  charge  according  to  the  above-mentioned  rule 
of  estimate :  Therefore,  decerns  as  libelled,  under  deduction  of  the  sum  consigned  : 
Finds  the  defender  liable  in  expenses. 

^^Note. — After  an  anxious  consideration  of  this  case,  it  appears  to  the  Sheriff- 
substitute  that  it  is  impossible  to  construe  the  rent  clause  in  any  other  than  the  plain 
and  ordinary  sense  of  the  words,  as  contended  for  by  the  pursuers.  The  selling  price  of 
coals  retail^  at  the  coal-hill  being  so  different  from  the  price  realized  for  coals  sold  in 
wholesale  for  shipment,  the  one  cannot  stand  for  the  other.  If  the  latter  had  been 
intended,  the  expense  of  carriage  dues  and  agency  would  have  been  deducted ;  but  the 
only  deduction  from  the  lordship  stated  in  the  lease  is  the  usual  allowance  of  coal  for  the 
men,  and  engine,  and  all  common  dross. 

"  If  the  words  were  in  any  way  ambiguous,  it  would  be  unreasonable  to  keep  out  of 
view  the  previous  actings,  correspondence,  or  communings  of  parties,  which  evidence  the 
sense  in  which  the  words  were  used.  In  that  view,  the  Sheriff-substitute  sees  no  reason 
to  doubt  the  competency  of  the  references  in  the  summons ;  and  certainly  the  circum- 
stances preliminary  to  the  execution  of  the  contract  as  therein  detailed  and  instructed 
by  the  documents  produced,  are  entirely  in  accordance  with  this  construction  of  the 
clause.  The  natural  anxiety  of  the  defender  to  make  the  addition  proposed  by  him,  but 
rejected  by  the  pursuers,  would  have  been  entirely  inexplicable  upon  the  view  now 
maintained  by  him.  The  terms  of  the  letter  of  13th  October  1839,  No.  10  of  process, 
and  of  Nos.  11  and  12,  seem  very  fair  and  reasonable,  as  well  as  many  of  the  views 
enforced  in  his  arguments  in  favour  of  the  shore  price  being  taken  into  calculation  as 
well  as  the  hill  price,  but  it  is  to  be  inferred  from  his  knowledge  of  the  disadvantages  of 
a  different  rule  of  estimation  being  adopted,  that  he  would  have  taken  care  to  provide 
{gainst  it,  and  not  having  done  so,  that  the  stipulation,  as  it  stands,  is  only  the  more 
clear  and  binding.  The  same  may  be  said  of  stipulations  in  other  leases  produced,  which 
only  shew  that  i£e  rule  of  computation  contended  for  by  the  defender  is  not  unusual  in 
similar  leases ;  but  it  is  there  stipulated  for  in  express  words  quite  different  from  the 
terms  of  the  clause  in  question. 

"  In  these  circumstances,  it  would  be  irrelevant,  even  if  competent,  to  allow  a  parole 
proof  with  regard  to  the  meaning  of  the  rent  clause,  or  the  usage  of  other  collieries,  and 
the  ingenious  views  of  the  nature  of  the  contract,  and  of  the  interests  of  the  several 
parties,  contained  in  the  pleadings,  seem  of  little  consequence  in  the  face  of  the  express 
terms  of  the  contract.'* 

Guthrie  having  appealed  to  the  Sheriff,  the  following  interlocutor  and  note  were 

issued: 

"Ayr,  Uth  December  1844. — ^The  Sheriff  having  considered  this  process,  the 
Sheriff-substitute,  as  advised  by  him,  adheres  to  the  interlocutors  complained  of. 

"JVo^e. — This  case  has  been  argued  with  great  anxiety  and  ability  on  both  sides. 
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The  difficiilties  in  question  have  arisen  (as  very  usually  happens  in  such  cases)  from  s 
want  of  fuhiess,  clearness  and  precision,  in  the  written  contract  regarding  matters  not 
distinctly  foreseen  by  the  parties,  and  for  which,  therefore,  express  rules  were  Dot 
provided. 

*'The  Sheriff  fully  recognizes  the  distinction  taken  by  the  defender  as  to  the 
competency  of  influencing  the  construction  of  regular  deeds  by  previous  or  collateral 
writings.  When  a  regular  deed  is  clear  and  explicit,  you  cannot  extend  or  limit  or 
qualify  its  import  by  such  other  writings ;  and  this  the  Sheriff  considers  as  the  point 
decided  in  the  case  of  Hughes  v.  Gordon,  1  Bligh,  312.  But  where  the  terms  of  the 
regular  deed  are  ambiguous,  you  may  seek  for  the  meaning  of  parties  in  relative  writings, 
or  even  by  parole  testimony ;  and  several  instances  are  quoted  from  the  practice  of 
England,  where  witnesses  were  allowed  to  prove  the  technical  or  professional  meaning  of 
certain  words ;  2  Phillips,  336  ;  2  Bing,  N.  C,  668,  27th  April  1836  ;  Powell  v.  Morton. 
But  this,  it  appears  to  the  Sheriff,  must  be  confined  to  cases  where  both  of  the  parties  to 
the  contract  are  strictly  professional  men,  and  hence  boimd  to  know  the  pro/emmd 
meaning  of  words.  Here,  one  of  the  parties  was  a  landed  proprietor  letting  his  coal,— a 
person  not  probably  acquainted  with  the  technical  language  of  coalmasters ;  and  it 
appears  to  the  Sheriff,  that  the  words  used  in  the  contract  (*  computing  the  said  lordship 
'  at  the  actual  selling  price  at  the  hill ')  were  such  as  to  lead  any  plain  unprofessional 
person  to  adopt  the  interpretation  of  the  pursuers.  The  Sheriff  must  add,  that  he  has, 
in  general,  a  strong  objection  to  the  controlling  of  a  written  instriunent  by  parole 
testimony ;  and,  for  this  reason,  as  well  as  for  the  reason  above  mentioned,  he  lefuses 
the  defender's  motion  to  be  allowed  a  verbal  proof  as  to  the  import  of  the  tenns  of 
the  deed." 

The  landlords  made  a  reference  to  the  oath  of  the  tenant,  to  ascertain  the  prices  of 
the  coal  sold  by  him  during  a  particular  period.  Under  this  reference,  Guthrie  deponed 
as  to  the  price  of  coals  sold  by  single  cart  loads  at  the  hill,  and  of  coals  sold  by  laige 
contracts  during  the  same  periods,  shewing  that  a  lesser  price  was  obtained  in  the  latter 
case  than  in  the  former. 

In  consequence  of  some  of  the  statements  in  this  deposition,  the  landlords  lodged  a 
minute  slightly  restricting  their  claim. 

The  Sheriff-substitute  then  pronoimced  the  following  interlocutor : 

"iilyr,  llth  February  1845. — The  Sheriff-substitute  having  resumed  consideration  of 
this  process,  with  the  oath  of  the  defender,  and  the  minute  of  restriction  and  answers— 
In  respect  of  the  fmdings  in  the  interlocutor  of  2  2d  October  1844,  and  of  the  said  oath, 
decerns  in  terms  of  the  libel,  as  restricted  in  said  minute ;  and,  under  deduction  of  the 
sum  consigned,  finds  the  defender  liable  in  expenses." 

Guthrie  presented  a  note  of  advocation,  and  the  record  having  been  dosed,  the 
Lord  Ordinary  pronounced  the  following  interlocutor  : 

"  20th  December  1845. — The  Lord  Ordinary  having  heard  counsel  in  the  advocation, 
and  thereafter  considered  the  record  in  the  Inferior  Court,  writs  produced,  additional 
pleas  in  law,  and  whole  process.  Repels  the  reasons  of  advocation,  and  remits  the  cause 
to  the  Sheriff  simpliciter :  Finds  the  respondents  entitled  to  expenses,  as  the  same  maj 
be  taxed  by  the  auditor,  and  decerns. 

"  Note. — It  would  probably  not  have  been  an  unreasonable  bargain,  or  one  of 
difiicidt  calculation  for  the  parties  to  have  stipulated  that '  the  lordship  to  be  paid  to  the 
'  landlord  should  be  computed  by  the  price  of  the  coal  at  the  pit-head,  or  other  place  of 
'  sale^  wherever  sold,  deducting  the  carriage  to  the  market.'  But  the  landlord  here  did 
not  choose  to  make  an  agreement  in  these  terms.  On  the  contrary,  first,  the  minute  of 
set)  and  afterwards  the  extended  tack,  expressly  provided  that  the  lordship  should  ^  he 
*  computed  according  to  the  actual  selling  price  at  the  hUV 

**  This  clause,  like  all  covenants  of  lease,  falls  to  be  construed  according  to  the  plain 
meaning  of  the  parties.  Its  import  is  perhaps  hardly  susceptible  of  doubt,  as  the  actual 
selling  price  ai  the  hill  excludes  the  computation  of  the  selling  price  elsewhere^  and  the 
landlord  is  entitled  to  say  that  he  stipulated  for  the  lordship  to  be  calculated  at  the  hill 
price  (generally  retail  price),  being  unwilling  to  take  a  lordship  by  the  generally  lower 
rate  of  shipping  sales. 

"  Further,  it  is  humbly  thought  that  the  true  meaning  of  the  parties  in  the  extended 
contract  is  greatly  elucidated  by  the  clause  proposed  by  the  advocator  in  the  scroll  of  the 
lease  objected  to  by  the  landlord,  and  withdrawn  by  the  tenant.     In  that  scroll  the 
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clause  once  proposed  was,  '  computing  the  said  lordship  at  the  actual  selling  price  at  the 

*  hill,  for  all  coals  sold  at  the  hill,  and  at  the  actual  selling  price  of  all  coals  shipped,  but 

*  deducting  from  these  last  the  expense  of  carriage-dues  and  agency,'  The  advocator's 
plea  would  have  been  strongly  confirmed  by  that  clause,  but  the  words  underscored  were 
left  out  in  the  extended  lease,  and  their  witiidrawal  renders  the  plea  of  the  advocator  in 
a  great  degree  untenable. 

"  On  the  whole,  the  Lord  Ordinary  conceives  that  the  parties  under  the  contract  as 
executed,  meant  the  lordship  to  be  regulated  by  the  price  of  coal  actually  sold  at  the  hill, 
and  that  the  prices  exigible  imder  that  agreement  are  of  intelligible  and  definite  amount 
is  clearly  proved  by  the  oath  of  the  advocator  himself,  which  supersedes  all  farther 
inquiry  on  this  question." 

[72]  Guthrie  reclaimed.     At  advising, 

Lord  Justice-Greneral, — My  way  of  construing  this  contract  is  the  same  as  that  of 
the  Sheriff,  who,  I  think,  has  put  a  fair  construction  according  to  the  words  upon  this 
covenant  of  the  parties.  I  must  say,  from  my  own  knowledge,  that  the  "  selling  price 
at  the  hill "  is  an  expression  quite  well  known  in  that  district  of  country ;  it  is  the  net 
price  of  coal  taken  out  and  sold  at  the  pit-mouth.  There  is  no  reference  in  this  lease 
to  sea  sales,  nor  to  large  contracts.  The  words  used  have  a  clear  and  well  understood 
meaning  as  signifying  the  coals  sold  by  retail  at  a  particular  coal-hill,  which  is  quite 
distinct  from  the  price  of  sales  by  large  contract,  or  at  a  distance.  Now,  in  the  first 
place,  the  landlord  agrees  to  take  a  fixed  rent  of  L.200,  the  produce  to  be  disposed  of 
in  any  manner.  But  not  trusting  to  that  alone,  he  reserves  to  himself  the  option  of 
taking  "  the  selling  price  of  two-fifteenth  parts  of  the  whole  coals  brought  to  the  pit- 
head, and  sold  as  lordship  in  lieu  and  full  payment  of  the  said  fixed  rent."  Now,  how 
is  this  price  to  be  computed  ?  It  is  to  be  computed  "  at  the  selling  price  at  the  hill." 
Looking  at  the  nature  of  this  transaction,  and  the  subject-matter  of  this  lease, — the 
distinct  and  clear  understanding  of  parties  in  this  business — there  can  be  no  doubt,  I 
think,  that  the  selling  price  at  the  hOl  is  the  price  for  the  coal  disposed  of  at  the  hill. 
Ck)ntiacts  made  for  greater  or  less  prices  in  consequence  of  time  given  for  payment  or 
other  circumstances,  are  nothing  to  the  purpose ;  the  only  inquiry  is,  what  is  the  selling 
price  at  the  hill.  This  is  quite  diflFerent  from  the  price  in  great  contracts,  or  sea  sales. 
Nothing  of  that  sort  is  contemplated  here.  What  was  in  contemplation  was  the  price  of 
single  cart-loads  sold  at  the  hill.  The  very  words  of  the  minutes  are  "  the  selling  price 
at  9ie  hill."  But  before  the  lease  was  extended,  Guthrie  saw  where  the  thing  touched, 
and  he  therefore  tried  to  get  protection  against  this  mode  of  computation,  by  introducing 
sales  by  sea;  and  he  therefore  added  this  marginal  note — (reads).  If  any  thing  was 
awanting  to  shew  the  understanding  of  Guthrie,  as  to  his  right,  as  it  stood  imder  the 
clause,  this  correction  shews  it.  But  the  correction  was  rejected.  We  are,  therefore, 
thrown  back  upon  the  lease,  and  upon  the  inquiry  of  the  meaning  of  "  price  at  the  hill ; " 
and  I  have  no  difficulty  in  saying,  that  this  means  the  price  of  coal  sold  by  retail  at  the 
hill.     The  expression  is  quite  well  known  in  that  department  of  trade. 

Lord  Mackenzie. — I  have  found  this  to  be  a  case  of  considerable  difficulty.  Suppose 
it  had  been  said  that  there  was  a  table  or  card  at  the  hill  with  the  words  "  price  at  the 
hill "  upon  it,  and  a  certain  price  marked  below  it,  it  would  be  difficult  to  get  over  that 
in  interpreting  this  contract.  But  there  is  no  such  strong  averment  as  that.  Suppose  a 
party  goes  to  the  hill,  and  says  to  the  hillsman,  I  take  the  whole  coal  stored  up,  provided 
I  get  it  at  such  a  price,  though  that  price  be  less  than  the  sale  taken  for  single  carts, — 
Is  not  that  a  sale  at  the  pit-mouth  ?  I  find  it  difficult  to  exclude  from  computation  any 
sales  at  the  hill,  whatever  the  quantity.  The  same  difficulty  has  arisen  as  to  construc- 
tion of  leases  binding  a  tenant  to  use  the  straw  upon  the  land.  It  was  said  that  every 
one  knew  the  meaning  of  that  stipulation  as  understood  in  that  part  of  the  country. 
There  was  no  doubt  about  that;  but  Lord  Eldon  said  it  must  be  interpreted  not 
according  to  the  meaning  put  upon  it  by  custom,  but  according  to  the  express  terms  of 
the  writing.  But,  then,  it  is  said  that  it  is  proposed  to  take  into  calculation  bargains 
not  made  at  the  pit-mouth  but  elsewhere.  But  that  is  after  deduction  of  the  expense  of 
carriage,  which  just  brings  it  back  to  the  price  at  the  lull.  Then  we  are  brought  to 
take  the  other  view,  how  the  price  is  affected  by  quantity, — ^and  then  where  are  we  to 
draw  the  line  ?  As  to  the  actual  selling  price,  the  meaning  of  these  terms  is  clear.  It 
is  the  price  at  which  the  coals  are  sold.  An  average  is  to  be  calculated.  I  don't  think 
the  marginal  correction  upon  the  scroll  lease  is  conclusive  one  way  or  the  other.     It  only 
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shewed  the  landlord  what  the  tenant's  understanding  was.  According  to  this  view,  the 
landlord  was  to  get  a  share  of  the  price  actually  got ;  whereas,  the  other  way  might 
result  in  a  very  wide  variation  from  that.  Upon  the  whole,  though  not  without  doubt, 
I  am  for  adhering. 

Lord  Fidlerton, — I  have  arrived  at  the  same  conclusion.  I  thought  from  the 
interlocutor  that  the  only  question  was  whether  the  tenant  was  entitled  to  take  the  lease 
without  the  amendment,  as  if  the  amendment  had  been  inserted.  But  the  question  is, 
what  is  meant  by  the  words  "  price  at  the  hill  ?  "  Now,  the  deposition  of  the  advocator 
under  the  reference,  so  far  from  superseding  all  inquiry  into  that  point,  directly  mass 
the  question  before  us.  For  it  appears  by  that  deposition,  that  there  are  two  scales  of 
prices ;  and  the  point  at  issue  is,  which  of  those  scales  is  to  be  the  criterion.  The  words 
are  *'  selling  price  at  the  hill.''  I  doubt  whether,  in  interpreting  these  words,  we  are 
entitled  to  look  at  the  understanding  of  the  country.  Parole  proof  on  that  point  has 
been  rejected  by  the  landlord  himself,  and  was  disallowed  by  the  Sheriff.  We  must 
take  the  words  as  they  stand,  and  under  them  the  point  for  inquiry  is,  what  are  the 
prices  at  the  hill  1  Now,  it  appears  that  two  prices  were  taken.  Are  we  to  throw  out 
of  view  the  price  taken  for  large  quantities,  and  consider  only  the  price  taken  for  small 
quantities  ?  It  is  said  that  this  was  the  meaning  which  the  parties  attached  to  these 
words.  But  where  is  the  proof  of  that  ?  We  must,  I  think,  take  both  prices  into  view. 
How  the  average  is  to  be  struck  is  another  question.  The  fair  way  of  doing  so  would 
be  to  take  the  coal  at  its  highest  price  and  also  at  its  lowest,  and  then  to  strike  the 
average  between  them.  I  think  that  is  the  way  in  which  this  clause  is  to  be  dealt  with. 
There  is  a  selling  price  at  the  hill  for  large  quantities,  and  also  a  selling  price  for  small 
quantities,  and  I  think  that  both  should  receive  effect.  To  limit  the  criterion,  so  as  to 
make  it  the  price  taken  for  single  carts,  would  be  going  against  the  express  terms  of  the 
contract. 

Lord  Jeffrey, — I  have  been  much  impressed  with  what  has  fallen  from  your  Lord- 
ship, but  on  the  whole  I  concur  with  the  majority.  If  there  was  a  fixed  meaning 
attached  to  the  words  "  price  at  the  hill,"  and  this  was  competently  averred,  it  might  be 
made  the  subject  of  an  issue.  There  have  been  parallel  cases  as  to  the  meaning  put  upon 
the  terms  of  particular  bargains  according  to  the  custom  of  trade.  But  that  consideration 
is  excluded  by  the  shape  in  which  the  case  comes  before  us.  No  such  averment  could 
now  be  made  the  subject  of  an  issue,  for  the  Sheriff  has,  by  a  final  interlocutor,  found 
that  parole  evidence  is  incompetent  to  construe  the  contract.  I  understand  joui 
Lordship's  opinion  to  be,  not  that  the  expression  "  selling  price  at  the  hill "  is  a  nomen 
juris  but  a  vox  eignata,  having  a  certain  definite  meaning ;  and  that  it  means  the  price 
obtained  for  such  small  quantities  of  coals  as  single  cart-loads.  But  it  seems  clearly 
admitted  by  the  landlord  that  the  expression  has  two  meanings ;  so  that,  if  the  qucstioo 
had  been  put,  how  do  you  sell  your  coal  1  the  answer  would  have  been  another  question, 
how  much  do  you  want?  Therefore,  the  actual  selling  price  at  the  hill,  as  contra- 
distinguished from  any  other  selling  price,  is  the  price  of  a  commodity  in  greater  or  less 
quantities  sold  at  the  hill ;  and  this  is  different  from  the  price  for  a  commodity  which, 
though  the  bargain  be  made  with  the  seller  at  the  hill,  is  deliverable  somewhere  else. 
On  the  first  branch,  it  is  clear  that  the  temis  exclude  the  price  of  coal  carried  elsewherp 
for  a  more  profitable  sale.  It  is  clear  that  we  cannot  follow  them  beyond  the  hill.  Hub 
is  also  to  be  presumed  from  the  intended  alteration  by  the  tenant.  When  he  wants  a 
variation  on  the  lease,  it  is  to  the  efiBct  that  the  price  is  to  be  computed  according  to 
one  of  two  modes.  The  price  of  coals  shipped,  but  imder  deduction  of  carriage  dues,  is 
the  only  alternative  with  the  price  of  coals  at  the  hill.  If  the  coals  be  sold  for  ship- 
ment, and  be  delivered  only  at  the  quay,  the  property  is  not  passed  till  the  shipment; 
whereas,  if  the  delivery  takes  place  at  the  pi1>-mouth,  the  property  is  immediately  trans- 
ferred. When  the  coals  are  shipped,  even  although  the  delivery  is  elsewhere,  the  seller 
is  at  the  hill,  and  the  price,  after  deducting  carriage,  is  the  price  at  the  hiU.  The 
question  is  therefore  brought  back  to  this,  W^hat  is  the  price  of  coals  sold  at  the  hill, 
when  the  property  so  passed  to  a  new  owner  at  the  pit-mouth  ?  And,  in  answering  this 
question,  I  think  we  must  take  into  account  the  price  of  all  coals,  the  property  of  which 
is  transferred  by  delivery  at  the  hill,  whether  in  large  or  in  small  quantities. 

The  Court  pronounced  the  following  interlocutor : 

"  Recal   the   interlocutor   of   the  Lord  Ordinary  reclaimed  against ;  advocate  the 
cause  'j  find  that,  in  fixing  the  selling  price  on  which  the  lordship  is  to  be  computed, 
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there  must  be  taken  into  account  the  prices  got  for  sales  of  coals  delivered  at  the  pit 
whether  retail  or  wholesale ;  but  that  the  prices  got  for  sales  of  coals  delivered  elsewhere 
than  at  the  pit  are  to  be  excluded ;  and  with  this  finding  remit  to  the  Lord  Ordinary  to 
proceed  in  the  cause  as  shall  be  just :  Reserve  in  the  meantime  all  questions  of  expenses.'' 


No.  37.  XIX.  Jurist  91.     12  Dec.  1846.     2nd  Div. 

James  Cowan,  Junior,  Appellant. — Logan. 

Thomas  M*Micking,  Eespondent. — Dean  of  Faculty  (M'NeiH),  Inglis, 

Sequestration — Master  and  Servant. — Circumstances  in  which-  the  Court  dismissed  a 
claim  on  the  sequestrated  estate  of  a  company,  by  a  son  of  one  of  the  partners,  for 
arrears  of  salary  as  a  servant  in  the  company's  employment. 

The  respondent  was  trustee  on  the  sequestrated  estate  of  James  Cowan  and  Company, 
distillers  at  Fintry.  Tlie  firm  had  been  composed  of  two  partners,  viz.,  James  Cowan 
and  the  deceased  Alexander  McLaren. 

James  Cowan,  junior,  a  son  of  one  of  the  bankrupts,  lodged  a  claim  on  the  seques- 
trated estate  for  L.109,  3s.  4d.,  as  the  balance  of  an  account  of  wages  and  salary  due  to 
him  by  the  company.  He  produced  an  account  taken  from  the  company's  books  bringing 
out  that  balance  as  due  to  him.  It  shewed  that,  up  to  July  1841,  he  had  been  allowed 
wages  at  the  rate  of  lis.  a-week,  and  subsequent  to  that  date,  and  until  12th  June  1845, 
it  shewed  that  he  had  been  allowed  a  salary  of  L.75  a-year.  The  other  side  of  the 
account  shewed  that  a  great  variety  of  small  payments  had  been  made  to  and  for  him,  at 
different  dates, — that  on  6th  June  1845,  only  a  few  days  before  the  sequestration,  he 
had  been  paid  the  sum  of  L.120,  which,  with  the  sum  of  L.109,  3s.  4d.,  and  the  small 
payments,  made  up  the  sum  of  L.329,  5s.  8d.,  being  the  alleged  amount  of  wages  from 
the  date  when  the  account  began  in  July  1840  till  the  sequestration. 

It  appeared  that  James  Cowan  the  bankrupt  had  granted  a  fictitious  bill  for  L.800 
to  his  son  James  Cowan,  junior,  and  which  was  not  denied  by  James  Cowan  junior  in  his 
oath  relating  to  said  biU. 

The  trustee  pronoimced  the  following  deliverance  on  the  present  claim : 

''The  trustee  unqualifiedly  rejects  this  claim;  because,  Ist^  There  is  no  evidence 
produced  to  the  trustee  of  an  agreement  ever  having  been  made  betwixt  the  bankrupt 
and  claimant  as  to  the  wages  here  claimed,  and  without  such  evidence  the  law  holds  that 
the  parties,  being  conjunct  and  confident  persons,  the  simple  oath  of  the  claimant  proves 
nothing.  2dj  In  the  oath  emitted  before  the  Sheriff  of  Stirlingshire,  on  the  14th  day  of 
August  last,  the  claimant  there  distinctly  admits  that  he  lived  in  family  with  his  father, 
and  received  board,  lodging,  and  clothes.  Now,  having  thus  admitted  never  being 
forisfamiliated,  the  law  in  such  cases  holds  that  the  services  of  the  child  are  fully  repaid 
by  his  maintenance,  and  necessary  furnishings  made  to  him  in  the  house,  and  otherways, 
unless  a  paction  scripto  can  be  proved  to  the  contrary  anterior  to  the  entry  of  the  child 
to  the  service  of  his  parent.     This  claim,  therefore,  the  trustee  rejects." 

The  claimant  appealed  to  the  Sheriff^  and  stated  that  he  had  acted  as  mashman  at 
the  distillery  for  the  period,  and  at  the  salary  specified  in  the  account ;  that  in  addition 
to  the  salary,  he  was  to  receive  his  bed,  board,  and  washing ;  that  the  claimant  had  been 
preceded  in  the  office  of  mashman  by  three  sons  of  McLaren's,  who  had  in  succession 
each  received  a  salary  of  L.75,  besides  bed,  board,  and  washing. 

The  trustee  anstoered,  that  the  claimant  produced  no  evidence  of  his  engagement 
except  the  books  of  the  company,  which,  in  the  circuihstances,  were  not  competent 
evidence  to  prove  the  claim;  that  the  entries  had  been  collusively  made  to  serve  a 
purpose  (>  that  his  bed,  board,  and  washing  were  more  than  equivalent  remuneration  for 
the  services  of  a  young  man  of  18  or  19  years  of  age;  but  that,  if  the  claimant  was 
entitled  to  any  thing,  the  simi  of  L.220,  2s.  4d.,  which  he  admitted  he  had  received,  was 
more  than  ample  payment  for  all  his  services. 

The  Sheriff-substitute  (Sir  John  Hay)  pronoimced  the  following  interlocutor : 

*^  Stirling,  I9th  June  1846. — Having  considered  the  closed  record  and  whole  proceed- 
ings,— ^Afiirms  the  deliverance  of  the  trustee  in  so  far  as  it  rejects  the  claim  of  the 
appellant :  Dismisses  the  appeal,  and  decerns, 
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^^  Note. — ^Although  the  Sheriff-substitute  cannot  agree  ivith  the  trustee  in  all  his 
findings,  yet  he  thinks  the  conclusion  he  has  come  to  is  right.  The  hiring,  he  conceives, 
might  be  proved  pro  ut  de  jure  ;  but  he  can  find  no  such  allegation  by  the  appellant  as 
can  be  admitted  to  proof.  The  statement  as  to  the  wages  received  by  the  person  who 
preceded  the  appellant  as  mashman  does  not,  in  the  circimistances,  form  a  proper  basis 
for  the  appellant  to  rest  his  claim  on.  The  other  transaction  on  the  part  of  the  bank- 
rupt, in  the  endeavour  to  forward  the  claim  for  L.800,  as  arising  out  of  the  spirit-cellar, 
goes  far  to  shake  any  credit  that  could  be  placed  on  the  bankrupt's  books.  The  Sheiiff- 
substitute  has  found  no  expenses  due  to  or  by  either  party." 

The  claimant  appealed  to  the  Court. 

At  advising, 

Lord  Cockbum. — I  agree  with  the  trustee.  I  think  the  claim  should  be  rejected 
unqualifiedly. 

Lord  Medwyn, — I  think  so, 

[92]  Lord  MoTicreifi. — I  agree  too.  On  the  claimant's  own  shewing,  he  has  been 
allowed  L.220,  28.  4d.  in  addition  to  board,  &c.,  for  his  services. 

Lord  Justice-Clerk, — I  am  very  clearly  of  that  opinion. 

The  Court  unanimously  dismissed  the  appeal  with  expenses. 


No.  49.  XIX.  Jurist  144.     19  Dec.  1846.     2nd  Div. 

Henry  Paterson  and  Others,  Appellants. — Anderson,  Hector. 
Benjamin  Lumsden  and  Others,  Respondents. — Inglis,  Macfarlane. 

Et  I  contra. 

Bankrupt — Sequestration — Trustee,  Competition  for — Affidavit — Cautionry. — Where,  in 
a  competition  for  the  office  of  trustee,  an  objection  was  stated  to  the  vote  of  a  creditor, 
who  had  been  a  cautioner,  along  with  some  others,  for  the  bankrupt,  and  who  had 
paid  his  share  of  the  debt  as  it  stood  two  months  after  the  sequestration,  that  he  had 
not  deducted  from  his  debt  the  interest  arising  on  the  principal  sum  paid  by  him 
between  the  date  of  the  sequestration  and  the  date  of  his  payment;  the  SherifT- 
substitute  sustained  the  objection,  but  the  Court  reversed  the  judgment. 

Bankrupt — Sequestration — TrusteCy  Competition  for — Eesting-otcinq — Proof — Emdence— 
Affidavit. — ^Where  a  creditor  claimed,  on  a  sequestrated  estate  L.30  lent  as  to  the 
bankrupt,  and  in  proof  of  the  advance  he  produced  an  excerpt  from  his  banker's  books, 
certified  by  the  banker,  stating  that  an  order  by  him  for  that  amount  had  been  paid 
to  the  bankrupt — an  objection  to  his  voting  in  an  election  for  trustee,  that  the  debt 
was  not  properly  vouched,  was  repelled  by  the  Sheriff-substitute,  and  the  judgment 
affirmed  by  the  Court. 

Bankrupt — Sequestration — IVustee,  Competition  for  — Resting-owing — ProofSvidenee— 
Affidavit. — Where  a  creditor  claim-  [146]  -ed,  on  a  sequestrated  estate  for  a  sum  as  lent 
to  the  bankrupt,  but  produced  no  evidence  of  the  loan — an  objection  to  his  voting  in 
an  election  for  trustee  was  repelled  by  the  Sheriff,  in  respect  that  the  debt  had  been 
admitted  by  the  bankrupt ;  but  the  Court  reversed  the  judgment. 

Bankrupt — Sequestration — Trustee,  Competition  for — Eesting-Ounng — Proof — Evidenft 
— Affidavit. — Where  a  creditor  claimed  on  a  sequestrated  estate  on  a  bill  by  the 
bankrupt,  and  an  objection  to  his  voting  in  the  election  of  trustee  was  taken,  on  the 
ground  that  the  creditor  had  admitted  in  an  oath  by  him  in  another  process  that  he 
had  advanced  a  small  sum  only  for  the  bUL — the  Sheriff-substitute,  finding  the  means 
of  proof  inadmissible,  repelled  the  objection.     The  Court  affirmed  the  judgment. 

Bankrupt — Sequestration — Trustee,  Competition  for — Bill  of  Exchange — Affidamt.— 
Where  a  creditor  claimed  in  a  sequestration  on  a  bill  in  which  he  himself  was  acceptor, 
but  stated  in  his  affidavit  that  it  was  granted  for  the  bankrupt's  accommodation,  an 
objection  to  his  voting  in  an  electiijn  of  trustee  was  taken.  The  Sheriff-aubetitate 
repelled  the  objection,  but  the  Court  reversed  the  judgment. 

Bankrupt — Sequestration — Trustee,  Competition  for — Affidavit,  Eegtdarity  of^Resting- 
Omng — Proof. — Where  a  creditor  claimed  on  a  sequestrated  estate  for  the  price  of 
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sheep  sold,  and  appended  to  his  affidavit  a  particular  statement  of  their  number  and 
price,  and  an  objection  to  his  voting  in  the  election  of  trustee  -was  stated,  on  the 
ground  that  the  debt  was  not  vouched — the  Sheriff-substitute,  in  respect  the  affidavit 
sufficiently  specified  the  ground  of  debt,  repelled  the  objection,  and  the  Court  affirmed 
the  judgment. 
Bankrupt  —  Sequestration — Tmsteej  Competition  for — Affidavit — Proof, — Where  a 
creditor,  in  his  affidavit  on  a  sequestrated  estate  claimed  three  separate  debts,  and 
an  objection  to  his  voting  in  the  election  of  trustee  was  stated  before  the  Sheriff,  but 
fouiided  on  an  objection  to  one  of  the  debts  only ;  and  where,  in  the  appeal  against 
the  judgment  of  ^e  Sheriff  on  that  point,  an  objection  to  another  of  the  debts  was 
Btat^  for  the  first  time  in  the  Court  of  Session — the  Court  repelled  it  as  incompetent. 

Alexander  Farquharson,  farmer  and  cattle-dealer  at  Asloon,  was  sequestrated  on 
13th  April  1846.  At  a  meeting  of  the  creditors  there  was  a  competition  for  the  office  of 
trustee ;  and  the  matter  came  before  the  Court  on  appeal ;  but  the  Court,  by  its  inter- 
locutor, of  26th  June  1846,  of  consent,  appointed  a  new  meeting  of  the  creditors  to  take 
place,  for  the  purpose  of  electing  a  trustee  and  commissioners. 

A  meeting  was  held  for  the  purpose  at  Aberdeen,  on  23d  July  1846.  Two  gentle- 
men were  proposed  as  trustee,  viz.,  WiUiam  Benton  and  Robert  Dyce,  and  certain  parties 
as  commissioners.  Paterson  and  a  number  of  other  creditors  voted  for  Benton,  while 
Lumsden  and  various  other  creditors  voted  for  Dyce. 

A  variety  of  objections  were  stated  to  the  votes  of  the  creditors  respectively  support- 
ing the  two  candidates. 

The  Sheriff-substitute  (Watson),  after  certain  findings,  pronounced  the  following 
interlocutor  on  27th  July  last : 

"The  Sheriff-substitute  having  considered  the  foregoing  minutes  of  meeting,  and 
having  heard  parties'  procurators  on  the  objection  stated  to  the  votes :  In  respect  of,  and 
with  reference  to  the  findings  thereanent,  as  set  forth  on  the  separate  note  of  objections 
— Finds  that  William  Benton,  farmer,  Crookmore,  has  been  duly  elected  trustee  on  the 
sequestrated  estate  of  the  said  Alexander  Farquharson,  in  terms  of  the  Act  2d  and  3d 
Victoria,  caput  41 :  And  further,  finds  that  George  Gauld,  farmer  at  Parkhall;  John 
Legertwood,  advocate  in  Aberdeen ;  and  Maxwell  Grant,  a  partner  of,  and  a  manager  of 
the  Monymusk  Distillery  Company,  have  been  duly  elected  commissioners  on  the  said 
estate,  in  terms  of  the  statute." 

Each  party  lodged  a  note  of  appeal  against  the  findings  of  the  Sheriff  on  the  different 
objections,  in  so  far  as  they  were  adverse  to  his  interest. 

The  following  objections  were,  inter  alia^  taken  and  insisted  in  under  the  notes  of 
appeal : 

1.  An  objection  was  taken  to  the  vote  of  Major  Peter  Farquharson.  He  had  been 
a  cautioner  for  the  bankrupt  to  the  North  of  Scotland  Banking  Company,  along  with 
seven  other  gentlemen.  By  his  affidavit,  he  stated  that,  on  13th  April  1846  (the  date 
of  Farquharson's  sequestration),  the  bankrupt  was  due  to  the  bank  L.4049,  lis.  4d.  of 
principal,  and  L.54,  6s.  3d.  of  interest;  that  on  17th  June  Mr.  Grassick,  one  of  the 
cautioners,  had  paid  L.589  to  the  bank,  and 

"John  Dimcan,  advocate  in  Aberdeen,  paid  the  balance  of  L.3411  of  principal  due 
under  said  bond,  and  interest  up  to  the  said  17  th  day  of  June,  and  acquired  by  assigna- 
tion from  Henry  Paterson,  as  manager  foresaid,  right  to  the  said  bond  and  sums  due 
thereon  to  the  extent  of  the  sum  of  L.3411  and  interest  so  paid  by  the  said  John 
Duncan :  That  this  deponent  thereafter  paid  to  the  said  John  Duncan  L.589  to  account 
of  the  said  principal  sum  of  L.3411,  on  condition  of  obtaining  an  assignation  to  that 
extent  from  the  said  John  Dimcan,  which  assignation  was  accordingly  obtained  to  the 
effect  of  claiming  relief  against  the  said  Alexander  Farquharson  as  principal,  and  the 
other  obligants  in  said  bond  as  co-cautioners :  That  the  said  Alexander  Farquharson  is 
thus  due  to  the  said  deponent  the  said  sum  of  L.589  as  part  of  the  principal  sum 
aforesaid." 

The  objection  was  rested  on  the  following  grounds  : 

"  The  sum  of  L.589,  paid  by  the  claimant  to  account  of  the  balance  due  under  the 
cash-account  bond  specified  in  the  claim,  although  set  forth  in  the  affidavit  as  principal, 
in  reality  consists  of  L.575,  Is.  6d.  of  principal,  and  L.13,  18s.  6d.  of  interest,  as  at  the 
17th  June  last ;  and  the  assignation  by  Mr.  Duncan  in  favour  of  the  claimant  sets  forth 
the  payment  by  him  as  to  account  of  the  accumulated  sum  of  principal  and  interest,  and 
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the  claimant  was  therefore  bound,  in  terms  of  the  statute,  to  have  deducted  from  the 
said  sum  of  L.589  the  interest  effeinng  to  the  said  sum  of  L.675,  Is.  6d.  of  principal, 
arising  between  the  date  of  sequestration  (13th  April  1846)  and  the  said  17th  of  June 
last,  being  L.5,  12s.  7|d.,  and  the  vote  must  therefore  be  rejected." 

The  Sheriff-substitute  (Watson)  pronounced  the  following  judgment  on  the  objection : 
**  Finds  that  the  assignation  in  Mr.  Duncan's  favour  is  for  L.3507,  12s.  6d.,  being 
the  amoimt  of  principal,  interest,  and  commission  due  to  the  North  of  Scotland  Banking 
Company,  as  at  the  date  of  the  assignation,  being  the  17th  of  June  1846  :  Finds  that  in 
this  amount  there  is  included  a  sum  of  interest  arising  on  the  principal  sum,  between  the 
date  of  the  sequestration  and  the  said  time  of  payment :  Finds  that  the  assignation  in 
favour  of  the  claimant  bears,  that  he  and  certain  other  parties  respectively  advanced  and 
paid  to  the  said  John  Duncan  the  sum  of  L.589  each,  to  account  of  said  sum  of 
L.3507,  12s.  6d.,  accumulated  as  of  date  the  said  17th  of  June  last:  Finds  thatitw&s 
not  competent  for  the  claimant  to  impute  the  payment  made  by  him  in  a  way  different 
from  that  specified  in  the  assignation  in  his  favour :  Finds  that  these  payments  must  be 
imputed  in  part  payment  of  the  interest  before  mentioned,  arising  between  the  date  of 
sequestration  and  the  date  of  assignation,  as  well  as  of  the  principal  sum ;  and  that  the 
parties  claiming  upon  such  payments  are^  bound  to  deduct  the  portion  of  such  inteieat 
effeiring  to  the  sum  paid  by  them :  Finds  that  the  claimant  has  not  made  such  deduction, 
nor  specified  the  balance :  Therefore,  sustains  the  objection  to  the  vote  of  the  said  Major 
Peter  Farquharson." 

The  Court  reversed  the  judgment  of  the  Sheriff. 

2.  Major  Peter  Farquharson  further  claimed  L.30  as  money  lent  to  the  bankrupt 
With  his  affidavit  he  produced  the  following 

'*  Extract  from  Books  of  North  of  Scotland  Bank,  kept  by  the  agent  at  Tarland. 

"  All  orders  upon  a/c  are  transmitted  by  the  agents  to  head  office,  along  with  the 
weekly  state,  as  vouchers  for  their  intromissions.  These  are  kept  by  the  bank,  and 
generally  an  exchange  of  vouchers  takes  place  once  a  year,  when  a  statement  [146]  of  the 
account  is  handed  by  the  bank  to  the  parties — the  bank  giving  up  orders  and  the  party 
receipts.  Major  Peter's  order  for  L.30  is  with  the  bank,  if  now  in  existence.  I 
remember  perfectly  paying  the  L.30  to  Asloon.     It  stands  in  my  books  as  under.*-A.R. 

"Extract  from  Cash-Book  N.  of  S*>  B^  Tarland,  5th  June  1843. 
"  By  Peter  Farquharson  order  a/c,  L.30. 

"  I  certify  that  the  above  is  correct,  and  that  the  proceeds  of  the  order,  L30,  was 
paid  by  me  to  Alexander  Farquharson,  Asloon.  Andrew  Robertson,  Affent." 

The  vote  was  objected  to,  on  the  groimd  that  it  was  not  properly  vouched. 

"  The  Sheriff-substitute,  in  respect  of  the  excerpt  from  the  books  of  the  North  of 
Scotland  Banking  Company's  branch  at  Tarland  produced,  repels  the  objection.** 

The  Court  affirmed  the  judgment. 

3.  Benjamin  Liunsden  claimed  the  sum  of  L.10  lent  by  the  deponent  to  the  bankrupt 
No  evidence  of  the  loan  was  produced. 

The  vote  was  objected  to,  on  the  ground  that  the  claim  was  not  vouched. 

"  The  Sheriff-substitute,  in  respect  that  the  debt  has  been  admitted  by  the  bankrupt, 
repels  the  objection." 

The  Court,  on  the  ground  that  the  admission  was  after  bankruptcy,  reversed  the 
judgment. 

4.  Major  John  Farquharson  claimed  the  sum  of  L.555,  9s.  7d.  due  by  the  hankrupt 
under  a  bill  drawn  by  the  deponent  and  accepted  by  the  bankrupt. 

The  vote  was  objected  to,  on  the  groimd 

**  that  the  claimant  admitted,  in  an  oath  in  another  process,  emitted  by  him  since  last 
meeting,  that  he  advanced  a  sum  not  exceeding  L.70  for  the  bill  referred  to  in  the 
present  affidavit. 

"  The  Sheriff-substitute  finds  the  mean  of  proof  offered  inadmissible,  and  repels  the 
objection. 

The  Court  affirmed  the  judgment. 

5.  William  Walker  claimed  L.496, 10s.  Ifd.,  on  a  bill  drawn  by  the  bankrupt  on  the 
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deponent,  and  which  he  stated  to  have  been  entirely  without  value,  and  for  the  bankrupt's 
accommodation. 

The  vote  was  objected  to,  on  the  ground 

*'  that  the  claimer  was  the  acceptor  of  the  bill  referred  to,  and  also  that  the  affidavit 
produced  is  not  the  same  as  that  sworn  to  by  the  claimant,  but  has  been  altered  since 
the  claimant  signed  it. 

"  The  She^-substitute,  in  respect  there  is  no  evidence  that  the  affidavit  has  been 
altered  in  the  manner  alleged,  and  also  in  respect  of  the  terms  of  the  affidavit,  repels 
the  objections." 

The  Court,  while  it  held  the  alteration  referred  to  immaterial,  reversed  the  judgment. 

6.  Alexander  Sandison  claimed  L.47,  5s.,  as  the  price  of  wedders  and  ewes  sold  by 
the  deponent  to  the  bankrupt  as  per  account  annexed.  To  the  affidavit  there  was 
annexed  a  particular  statement  of  the  number  and  price  of  the  animals. 

The  vote  was  objected  to,  on  the  ground 

''that  the  account  referred  to  in  the  affidavit  is  neither  signed  by  the  claimant,  nor 
vouched  by  any  sort  of  acknowledgment. 

"  The  Sheriff-substitute,  in  respect  the  affidavit  sufficiently  specifies  the  ground  of 
debt,  repels  the  objection." 

The  Court  affirmed  the  judgment. 

John  Duncan,  one  of  the  creditors,  in  his  affidavit,  claimed  three  different  debts  due 
to  him  by  the  bankrupt ;  let,  he  claimed  L.400,  being  the  amount  of  a  bill ;  2d,  the 
sum  of  L.4,  19s.  lid. ;  and,  3d,  the  sum  of  L.23,  ISs.,  being  a  sum  due  per  account.  An 
objection  was  stated  to  Duncan's  vote,  on  the  ground  that  the  L.23,  15s.,  the  third  item 
of  the  claim,  was  not  properly  vouched.  No  objection  was  stated  before  the  Sheriff  to 
either  of  the  other  branches  of  the  claim.  But  before  the  Court  an  objection  was  stated, 
for  the  first  time,  to  the  L.400  biU,  that  the  security  of  a  co-obligant  had  not  been 
valued  and  deducted. 

Different  other  objections  were  stated  for  the  first  time  in  the  Court  of  Session  to 
other  branches  of  claims  which  had  not  been  objected  to  before  the  Sheriff.  As  to  these 
the  Court  pronoimced  the  following  interlocutor : 

"Repel  as  incompetent  the  following  objections  for  Henry  Paterson  and  others, 
stated  for  the  first  time  in  this  Court,  in  respect  that  the  branches  of  the  claims  in 
question  were  not  objected  to  at  all  before  the  Sheriff,  viz.,  the  objection  to  the  second 
articles  of  Peter  Farquharson's  and  John  Farquharson's  claims,  being  each  for 
L.89,  7s.  2|d.,  in  respect  that  these  sums  are  not  duly  vouched,  and  to  the  first  article 
of  John  Duncan's  claim,  being  for  a  bill  of  L.400,  in  respect  that  the  security  of  the 
co-obligant,  John  Farquharson,  has  not  been  valued  and  deducted,"  &c. 

The  Court  superseded  consideration  of  certain  other  points,  and  ordered  minutes  of 
debate  on  the  following  point,  inter  cdia  : 

"  On  the  competency  of  stating,  and  deciding  upon,  any  objections  stated  in  this 
Court  against  the  vote  of  a  creditor,  founded  upon  his  affidavit  and  vouchers  of  debt, 
where  such  objections  are  not  contained  in  the  note  of  objections  prepared  by  the  Sheriff." 

[S.C.  9  D.  310.] 


No.  124.  XIX.  Jurist  414.     10  March  1847.     2nd  Div. 

The  Marquis  of  Bute,  Petitioner. — Anderson, 

Entail — Meliorations — Statute  10  Geo.  III.  e.  51 — Lands  Clauses  Consolidation  Act,  S 
Vict.  e.  19,  sect.  67 — Railway. — The  Court,  in  virtue  of  8  Vict.  c.  19,  sect.  67, 
authorized  the  proprietor  of  an  entailed  estate  to  use  the.  money  obtained  by  him 
from  a  railway  company  as  compensation  for  part  of  the  entailed  estate  taken  by  the 
company,  in  extinguishing  a  debt  for  improvements  made  by  himself,  in  terms  of 
10  Geo.  iii.  c.  51. 

The  petitioner  had  laid  out  the  sum  of  L.  13, 167,  13s.  6d.  in  making  improvements  on 
his  estate  of  Diunfries,  in  the  county  of  Ayr,  under  the  provisions  of  the  Act  10th  Geo. 
iii  c.  51.  Li  terms  of  that  statute,  he  had,  on  1st  July  1845,  obtained  decree  against 
the  heir  entitled  to  succeed  to  the  estate  of  Dumfries  after  himself  and  the  heirs  of  his 
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body,  to  the  effect  that  the  next  heir  should  be  liable,  on  succeeding,  to  make  payment 
to  the  heirs,  executors,  or  assignees  of  the  petitioner,  of  the  sum  of  L.9875,  Ids.  IcL, 
being  three-fourths  of  the  sum  expended,  with  interest  thereon  from  the  time  the  next 
heir  should  succeed  till  payment. 

By  the  67th  section  of  the  Lands  Clauses  Consolidation  (Scotland)  Act^  8  Vict  c. 
19,  it  is  enacted, 

'*  That  the  purchase-money  or  compensation  which  shall  be  payable  in  respect  of  any 
lands,  or  any  interest  therein,  purchased  or  taken  by  the  promoters  of  the  undertaking 
from  any  corporation,  heir  of  entail,  liferenter,  married  woman  seized  in  her  own  right, 
or  entitled  to  terce  or  dower,  or  any  other  right  or  interest,  husband,  tutors,  curators,  or 
other  guardians  for  any  infant,  minor,  lunatic,  or  idiot,  fatuous  or  furious  person,  or  for 
any  person  under  any  other  disability  or  incapacity,  judicial  factor,  trustee,  executor,  or 
administrator,  or  person  having  a  partial  or  qualified  interest  only  in  such  lands,  and  not 
entitled  to  sell  or  convey  the  same,  except  under  the  provisions  of  this  or  the  special  act, 
or  the  compensation  to  be  paid  for  any  permanent  damage  to  any  such  lands,  shall,  if  it 
amount  to  or  exceed  the  sum  of  L.200,  the  same  shall  be  paid  into  the  bank,  to  tiie 
intent  that  such  monies  shall  be  applied,  under  the  authority  of  the  Court  of  Session, 
to  some  one  or  more  of  the  following  purposes ;  (that  is  to  say)  in  the  purchase  or 
redemption  of  the  land  tax,  or  the  discharge  of  any  debt  or  incumbrance  affecting  the 
land,  in  respect  of  which  such  money  shall  have  been  paid,  or  affecting  other  lands 
settled  therewith  on  the  same  heirs,  or  for  the  same  trusts  or  purposes,  or  affecting 
succeeding  heirs  of  entail  in  any  such  lands,  whether  imposed  and  constituted  by  the 
entailer,  or  in  virtue  of  powers  given  by  the  entail,  or  in  virtue  of  powers  conferred  by 
any  act  of  parliament,"  &c. 

By  the  68th  section,  it  is  further  provided, 

"  That  such  money  may  be  so  applied  as  aforesaid  upon  an  order  of  the  Court  of 
Session,  made  on  the  petition  of  the  party  who  would  have  been  entitled  to  the  rents 
and  profits  of  the  lands  in  respect  of  which  such  money  shall  have  been  deposited." 

The  Cumnock  Extension  Branch  of  the  Glasgow,  Paisley,  Kilmarnock,  and  Ayr 
Railway  Company,  passed  through  the  estate,  and  took  14  acres  and  931  thousandth 
parts  of  an  acre  imperial  measure  for  the  purposes  of  the  railway.  The  petitioner 
claimed,  and  the  company  agreed  to  pay,  the  sum  of  L.2000  as  the  compensation  due 
therefor. 

[416]  This  sum  was  consigned  by  the  company  in  the  Bank  of  Scotland  on  10th 
February  18i7. 

The  petitioner  accordingly  presented  the  present  petition,  praying  the  Court 

"  to  grant  warrant  to,  and  authorize  and  ordain,  the  manager  of  the  Bank  of  Scothmd 
to  pay  to  the  petitioner  the  interest  which  shall  have  accrued  on  the  said  sum  of  L2000; 
and  also  to  pay  to  the  petitioner  the  said  capital  sum  in  extinction  pro  tanto  of  the  said 
siun  of  L.9875,  15s.  Id.,  due  to  the  petitioner  in  manner  above  set  forth;  and,  upon 
such  payment,  to  appoint  the  petitioner  to  execute  such  discharge  in  favour  of  the  heiis 
of  entail  entitled  to  succeed  to  him  in  said  estate,  as  your  Lordships  shall  direct." 

Lord  Justice-Clerk, — I  have  looked  at  the  words  of  the  statute,  and  think  this  may 
he  done.  There  is  a  difficulty  from  the  term  of  payment  of  the  improvement  money 
not  being  till  after  the  petitioner's  death.  The  decree  in  the  declarator  should  be 
extracted,  and  the  amount  of  debt  should  be  restricted,  else  the  whole  sum  might  be 
attached  for  debt. 

The  other  Judges  concurred. 


No.  130.  XIX.  Jurist  433.     11  March  1847.     2nd  Div. 

David  A.  Lindsay  of  Wormiston  and  Others,  Petitioners. — G.  Oraham  BelL 

Trust — Nobile  OJicium  to  appoint  Trustees — Declarator, — By  an  antenuptial  contract  of 
marriage,  the  parties  appointed  trustees  for  certain  purposes  and  also  with  certain 
powers  and  privileges,  inter  alia,  to  asume  other  trustees,  to  denude,  and  to  act  without 
being  liable  for  omissions,  but  only  for  intromissions.  The  trust,  owing  to  the 
resignation  and  death  of  the  trustees,  came  to  be  left  without  any  administrator.    The 
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oiigiual  trusteis,  along  with  the  children  of  the  marriage,  who  were  stated  to  be  the 
only  parties  interested  in  the  trust-estate,  presented  an  application  praying  the  Court  to 
nominate  and  appoint  other  trustees,  with  the  same  rights,  powers,  and  privileges,  as 
in  the  trust  created  by  the  contract  of  marriage.  The  Court  superseded  the  petition 
till  a  declarator  was  brought,  and  thereafter  their  Lordships  foimd  and  declared  in  terms 
of  the  first  conclusion  thereof,  which  was  to  the  effect  that  the  original  trusters  them- 
selves had  the  power  and  were  entitled  to  appoint  new  trustees,  with  all  the  powers, 
privileges,  rights,  and  faculties  conferred  on  the  original  trustees  by  the  contract  of 
marriage. 

By  their  antenuptial  marriage-contract  (dated  30th  November  1824),  Mr.  and  Mrs. 
Ayton  Lindsay  disponed  certain  heritable  and  moveable  property 

"  to  and  in  favour  of  John  Bum  Murdoch  of  Newk,  Esq.,  advocate,  and  Alexander 
Dallas,  Esq.,  writer  to  the  signet,  and  to  the  acceptor  and  survivor  of  them,  and  such 
other  persons  as  may  be  assumed  by  virtue  of  the  powers  hereinafter  granted,  as  trustees 
for  the  purposes  hereinafter  expressed,  any  two  of  such  trustees  acting  for  the  time 
being  a  quorum  while  more  than  one  shall  be  acting." 

The  deed  contained  the  following  clause : 

"  With  power  also  to  any  one  or  more  of  the  trustees  acting  under  these  presents  to 
denude  of  and  cease  to  act  under  the  trust  hereby  created  at  any  time  upon  giving  three 
month's  notice  to  the  other  trustees  acting  for  the  time,  of  their  intention  to  do  so ;  and 
whenever  and  so  often  as  it  shall  happen  that,  by  the  death  or  demission  of  any  one  or 
more  of  the  trustees  acting  under  these  presents  for  the  time  after  those  hereby  named, 
or  by  any  other  circumstance  or  cause,  the  number  of  trustees  acting  under  these 
presents  shall  be  reduced  to  two  or  one,  then  with  power  to  such  two  or  one  to  assume, 
and  it  is  hereby  specially  recommended  to  them  or  him  to  assume,  one  or  two  other 
persons  to  act  as  trustees  under  these  presents  with  them  or  him,  and  with  power  to  the 
trustees  hereby  named  to  make  such  assumption  if  they  shall  judge  it  expedient,  but  so 
as  that  the  number  of  trustees  under  these  presents  shall  never  exceed  three  at  one 
time ;  and  which  trustees  so  to  be  assumed  shall  be  vested  with  the  same  powers  to  aU 
intents  and  purposes  for  the  execution  of  this  trust,  and  shall  have  the  same  power  of 
granting  and  executing  all  the  deeds  necessary  for  conducting  and  executing  the  same 
as  effectually  as  the  trustees  hereby  appointed  can  do ;  with  power  also,  if  they  shall 
think  it  expedient,  to  appoint  a  factor  for  conducting  the  concerns  of  the  trust  hereby 
created,  for  whom  they  shall  be  no  farther  answerable  than  that  he  was  habit  and 
repute  responsible  at  the  time :  And  declaring  that  the  said  trustees  shall  not  be  answer- 
able for  omissions,  nor  for  one  another,  but  each  only  for  his  own  actings  and  intro- 
missions, in  so  far  as  the  same  can  be  established  by  his  writ  or  oath." 

Both  Mr.  Bum  Murdoch  and  "Mr.  Dallas,  by  a  minute  dated  7th  December  1824, 
accepted  of  the  trust.  Mr.  Dallas  died  in  1834.  Shortly,  thereafter,  Mr.  Burn  Murdoch 
assumed  Mr.  Alexander  Monypenny,  W.S.,  and  Mr.  Thomas  Innes,  W.S.,  as  co-trustees, 
and  then  resigned  in  virtue  of  the  power  of  resignation  conferred  by  the  deed. 

Both  Mr.  Monypenny  and  Mr.  Innes  died  in  1844,  without  having  assumed  any  new 
trustees,  and,  in  consequence  of  their  death,  the  trust  was  left  without  any  administrator. 

The  petitioners,  Mr.  and  Mrs.  Lindsay,  who  were  the  original  trusters,  now  pre- 
sented the  present  application,  setting  forth  that  they  and  the  other  petitioners,  their 
children,  who  were  edso  parties  to  the  petition,  were  the  sole  parties  interested  in  the 
trust-estate,  and  praying  the  Court 

"  to  nominate  and  appoint  James  Moncrieff  Melville,  W.S.,  and  James  Robertson,  W.S., 
and  the  acceptors  or  acceptor,  survivors  or  survivor,  trustees  under  the  nomination  con- 
tained in  the  foresaid  contract  of  marriage  executed  by  the  petitioners,  David  Aytoun 
Lindsay,  and  Mrs.  John  Emelia  Aytomi  or  Lindsay,  with  the  whole  rights,  powers,  and 
privileges  contained  in  the  said  deed,  and  that  without  caution,  or  at  least  upon  caution, 
according  to  the  Act  of  Sederunt  of  ft 30,  *  anent  factors.* 

Li  support  of  the  petition,  it  was  argued,  that  the  Court  had  power  to  grant  the 
prayer  of  the  petition.  It  had  power  to  do  whatever  was  necessary  for  protecting  the 
rights  of  parties.  The  property  had  been  taken  out  of  the  trustees,  and  left  in  hereditoUe 
jacente  of  the  deceased  trustees.  The  beneficiaries  were  not  in  a  situation  to  help  them- 
selves. If  the  Court  had  the  jwwer,  it  was  the  very  strongest  case  that  could  exist  for 
its  exercising  it. 
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Lord  Juatice-Clerk, — Why  should  the  parents  not  raise  a  declarator  against  the 
children  protected  by  a  tutor  ad  litem^  and  then  themselves  appoint  the  trustees  at  the 
sight  of  the  Court.  The  radical  title  remains  in  the  petitioners  to  remedy  what  has 
happened  without  any  fault  of  theirs. 

I  Lord  Moncreiff, — If  the  power  is  in  the  Court,  is  not  a  petition  by  the  spouBes,  and 
all  parties  interested,  equivalent  to  a  declarator  ?  I  would  not  like  to  do  anything  imply- 
ing we  had  not  the  power  of  appointing. 

Lord  Cockbum, — ^Assimiing  we  had  the  power,  it  would  re-  [434]  -quire  a  very  strong 
case  to  be  made  out  to  induce  us  to  use  it.  There  is  no  very  strong  case  where  the  trnsteis 
are  themselves  alive,  and  can  themselves  make  the  appointment. 

The  petition  was  superseded,  till  an  action  of  declarator  such  as  had  been  siiggested 
was  raised. 

The  declarator  concluded, 

"  that  it  ought  and  should  be  found  and  declared,  by  decreet  of  the  Lords  of  our 
Council  and  Session,  that  the  pursuers  have  power  and  are  entitled  to  make  a  nomina- 
tion and  appointment  of  new  trustees,  with  all  the  powers,  privileges,  rights,  and 
faculties  conferred  upon  the  original  trustees  by  the  said  contract  of  marriage ;  or  at 
least  It  ought  and  should  be  found  and  declared,  by  decreet  foresaid,  that  the  putsners 
are  entitled  to  make  such  nomination  and  appointment  of  new  trustees,  under  the 
authority  and  at  the  sight  of  our  said  Lords :  And  it  being  so  found  and  declared,  our 
said  Lords  ought  to  grant  warrant  and  authority  to  the  pursuers  to  make  such  nomination 
and  appointment :  And  upon  a  nomination  and  appointment  being  reported  by  the 
pursuers,  our  said  Lords  ought  to  confirm  the  same ;  and  further,  find  and  declare  tiiat 
the  trustees  so  nominated  and  appointed  by  the  pursuers,  were  and  are  invested  with 
and  empowered  to  exercise  all  the  powers,  privileges,  rights,  and  faculties  conferred  upon 
the  original  trustees  by  the  said  contract  of  marriage :  And  our  said  Lords  ought  to 
decern  in  the  premises  accordingly." 

A  curator  <xd  litem  was  appointed  to  the  defenders,  who  lodged  a  minute  stating 
that  he  had  examined  the  summons  and  other  proceedings,  and  that  he  considered  the 
nomination  concluded  for  in  the  summons  to  be  a  necessary  proceeding  for  the  benefit 
of  the  minors,  and  therefore  consented  to  it. 

The  Court  pronounced  the  following  interlocutor  : 

**  The  Lords  having  considered  the  minute  and  summons  of  declarator,  with  which 
avizandum  has  been  made  to  them  by  the  Lord  Ordinary,  Find  and  declare  in  terms  of 
the  first  conclusion  of  the  summons,  that  the  pursuers  have  power  and  are  entitled  to 
make  a  nomination  and  appointment  of  new  trustees,  with  all  the  powers,  privileges, 
rights,  and  faculties  conferred  upon  the  original  trustees  by  the  said  contract  of  marriage 
libelled  on,  and  decern." 

Autho7'ittes.—C&miibel\,  26th  June  1752  ;  M.  7440.  Wotherspoon,  1775 ;  M.  7450. 
Moir,  6th  July  1826.  Sir  Robert  Preston's  Trustees,  8th  Feb.  1838;  supra,  x.  p.  273; 
and  Robertson's  App.  Cases,  ii.  45  and  81.  Macaslan,  17th  July  1841.  Robertson 
Glasgow,  5th  Dec.  1844.     Syme,  March  1845,  N.  R.     Gemmell,  30th  Jime  1846. 


No.  133.    XIX.  Jurist  447.     22  March  1847.     House  of  Lords.— Lord  Cuninghame. 

James  Andbrson  Berry,  Appellant. 

George  Morse,  James  Simson,  and  Graham  Binny,  Trustees  under  the 
Settlement  of  the  late  Dr.  Andrew  Berry,  Respondents. 

Testament — Implied  Will  —  Construction — Proof — Legacy — Donation. — Circumstances 
in  which  held  {affirming  the  judgment  of  the  Qourt  of  Session)  that  a  sum  of  money 
advanced  by  a  father,  by  way  of  guarantee,  for  behoof  of  a  mercantile  company,  in 
which  his  son  was  a  partner,  was  to  be  deducted  from  a  provision  bequeathed  to  the 
son  in  the  father's  settlement. 

The  late  Dr.  Berry  of  Madras,  afterwards  residing  in  Edinburgh,  left  a  trust^ttJe- 
mcnt,  dated  in  1825,  in  which,  after  giving  his  daughters  a  provision  of  L.5000  each, 
he  directed  his  trustees 
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<  to  make  payment  to  my  said  son,  James  Anderson  Berry,  also  bom  at  Madras,  and 
at  present  at  Bahia,  in  South  America,  of  the  like  sum  of  L.5000  sterling,  which  shall 
be  payable  to  him  at  the  first  term  of  Whitsunday  or  Martinmas  after  my  decease,  from 
which  provision  shall  be  deducted  any  sums  that  I  have  already  advanced,  or  may  still 
advance  for  him,  to  enable  him  to  carry  on  his  business." 

On  the  margin  of  the  deed.  Dr.  Berry  was  in  the  habit  of  noting  any  payments 
which  he  made  to  account  of  his  children's  provisions,  and  in  particular,  he  appended 
the  following  docquet : 

"  November  1826. — ^The  sum  of  fifteen  hundred  pounds  sterling  has  been  paid  to  my 
son,  James  Anderson  Berry,  in  part  payment  of  the  five  thousand  pounds  sterling, 
bequeathed  to  him  in  this  second  article  of  this  trust-deed."    (Signed)  "  And.  Berry." 

In  1826,  Dr.  Berry,  on  the  application  of  his  son,  then  in  this  country,  executed  a 
guarantee  for  L.2000,  for  behoof  of  the  house  of  M'Farquhar,  Hamilton,  and  Company 
of  Liverpool,  of  which  firm  the  son  was  a  partner.  During  the  currency  of  the 
guarantee,  the  testator,  in  September  1827,  wrote  to  his  son  in  Liverpool  in  these  terms : 

"  As  I  do  not  like  to  be  under  many  securities,  let  me  know  when  you  think  I  may 
be  liberated  from  Bonar  (the  guarantee  in  question)  before  you  go.  All  mercantile 
connections  are  liable  to  disappointments.  I  only  ask,  as  I  understood  it  was,  or  would 
be  soon." 

The  following  note,  holograph  of  Dr.  Berry,  was  found  in  his  repositories : 

**  September  20,  1828. — Wrote  to  Messrs.  M'Farquhar,  Hamilton,  and  Company,  to 
remit  to  Messrs.  Coutts  L.70,  and  to  acquaint  me  of  their  having  done  so ;  and  at  the 
same  time  to  inform  me  if  they  had,  in  their  arrangements,  liberated  me  from  the  credit 
I  had  given  James  with  Mr.  Bonar,  which  James  had  said  would  be  done,  and  that  he 
was  to  write  to  them  about  it." 

The  guarantee  continued  current  for  some  time  thereafter ;  but  it  appeared  to  have 
been  cancelled  or  given  up  in  1829,  when  the  testator's  son,  who  was  still  a  partner  of 
the  company,  was  resident  in  Bahia,  from  which  place  he  wrote  to  his  father,  5th  March 
1829,  that 

"  Hamilton  had  mentioned  to  me  his  having  taken  up  your  guarantee  to  Bonar." 

The  guarantee  appeared  now  to  have  been  renewed,  on  the  application  of 
MTarquhar,  another  of  the  partners,  not  of  the  son ;  and  this  circumstance  the  testator 
stated  in  a  letter  to  his  son,  10th  May  1829  : 

"  My  security  with  Bonar  was  returned,  but  at  Mr.  M*Farquhar's  request,  I  renewed 
it  for  one  year  only." 

M*Farquhar,  Hamilton  and  Company  became  bankrupt  in  1830,  when  Dr.  Berry 
paid  up  the  renewed  guarantee,  and  along  with  the  other  creditors  was  ranked  and  paid 
a  dividend  on  the  bankrupt  estate  of  the  company,  amounting  to  L.333,  6s.  8d.,  and  he 
thereafter  discharged  the  bankrupts. 

Amongst  the  testator's  papers  there  was  found  an  improbative  memorandum,  bearing 
date  January  1833,  in  which  the  testator  estimated  the  then  value  of  his  means 
and  estate,  and  in  it  there  occurred  the  following  entry :  "  My  son  James,  in  part  of  his 
share,  L.1500;"  but  there  was  no  mention  of  the  sum  paid  or  lost  on  the  guarantee. 
On  the  back  of  the  paper  there  were  noted  certain  sums  which  the  testator  stated  as 
"money  lost,"  but  no  mention  was  taken  of  the  obligation  of  guarantee  or  sum  advanced 
under  it. 

The  son  brought  this  action,  in  which  he  contended  that  the  trustees  were  not 
entitled  to  set  off  against  his  share,  any  portion  of  the  sum  advanced  by  Dr.  Berry  under 
the  guarantee,  particularly  considering  the  ranking  of  Dr.  Berry,  and  his  discharge  of 
the  bankrupts;  Watson,  16th  November  1831. 

The  trustees  pleaded  the  contrary,  as  on  a  sound  construction  of  the  settlement. 

The  Lord  Ordinary  pronounced  the  foDowing  interlocutor  : 

"9th  March  1839. — ^The  Lord  Ordinary  having  considered  the  record  and  heard 
counsel  thereon,  finds  that  the  sum  paid  by  the  late  Dr.  Berry,  under  his  guarantee  for 
the  house  of  MacFarquhar,  Hamilton,  and  Company,  cannot  be  imputed  as  an  advance 
for  the  pursuer,  or  a  deduction  from  his  provision  under  a  soimd  construction  of  Dr. 
Berry's  settlement :  Finds  separately,  that  it  is  sufficiently  established  that  the  testator 
himself  did  not  understand  that  his  provision  to  his  son  was  to  be  diminished  by  the 
said  payment :  Therefore,  and  in  respect  that  the  state  of  the  pursuer's  claims,  set  forth 
in  the  summons,  is  not  objected  to  by  the  defenders  on  any  other  ground  than  that  it 
S.B.R.  J.  39 
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does  not  include  the  said  sum  paid  for  M'Farquhar,  Hamilton,  and  Company,  repels  the 
defences,  and  decerns  against  the  defenders,  qua  trustees,  for  payment  of  the  balance 
concluded  for  in  the  summons,  with  interest  as  libelled ;  finds  expenses  due  to  neither 
party,  and  decerns. 

*-^  Note, — When  Dr.  Berry  in  his  settlement,  executed  in  1825,  made  a  provision  for 
his  son  to  the  extent  of  L.5000,  he  annexed  this  condition  to  the  legacy,  '  from  which 
*•  provision  shall  be  deducted  any  sum  that  I  have  already  advanced,  or  may  still 
'  advance  for  him  to  enable  him  to  carry  on  his  business,'  but  the  Lord  Ordinary  does 
not  think  that,  according  to  any  proper  or  sound  construction  of  this  clause,  a  cautionary 
engagement  for  a  mercantile  house,  in  which  the  son  was  a  partner,  can  be  held  to  M 
within  it.  Such  an  advance  cannot  be  viewed  as  made  peculiarly  for  the  son,  as  he 
neither  got  the  interest  of  it,  nor  any  increased  share  of  the  profits  in  respect  of  the 
obligation,  which  he  must  have  got  had  the  sum  been  advanc^  peculiarly  for  his  own 
behoof.  Although  it  is  probable  that  the  circiunstance  of  the  pursuer  being  a  memhei 
of  the  company  induced  his  father  to  give  the  guarantee,  it  truly  operated  as  much  for 
behoof  of  the  other  partners  as  of  the  pursuer. 

"  Then  the  evidence  of  Dr.  Berry's  own  understanding  of  the  matter  deserves  great 
weight  in  any  question  depending  so  much  on  the  real  view  or  intention  of  the  testator 
as  the  present.  This  it  is  thought  was  very  clearly  indicated  in  the  holograph  paper 
(No.  13  of  process),  made  up  by  the  testator  in  January  [448]  1833,  shewing  the  state  of 
his  fortime  as  at  that  date.  The  Doctor  had  by  that  time  paid  up  the  sum  guaranteed, 
and  M'Farquhar,  Hamilton,  and  Company,  had  been  three  years  bankrupt  (See  cond. 
art.  12).  Yet  the  Doctor,  in  the  same  state,  only  represented  the  pursuer  as  having 
then  received  an  advance  to  the  extent  of  L.1500,  thus  excluding  from  his  reckonii^ 
the  L.2000  paid  long  before  under  the  guarantee. 

"Farther,  the  testator  seems  to  have  been  in  the  practice  of  appending  to  his 
settlement  codicils  or  memorandums,  mentioning  such  advances  made  by  him  for  his 
respective  children  as  were  to  be  imputed  to  account  of  his  provisions.  These  memo- 
randums are  continued  down  till  March  1832,  long  after  the  Doctor  had  paid  the  sums 
guaranteed  for  MTarquhar,  Hamilton,  and  Company,  and  therefore,  when  he  did  noi 
impute  that  payment  as  an  advance  on  account  of  the  pursuer's  provision,  that  circum- 
stance affords  an  additional  proof  that  the  testator  never  meant  or  understood  that  any 
such  deduction  was  to  be  made.  Finally,  the  pursuer's  claim  is  greatly  strengthened 
by  the  circumstance  stated  in  the  record  (article  12,  as  amended),  that  the  testator  rcaikd 
for  this  debt  on  the  estate  of  M*Farquhar,  Hamilton,  and  Company,  and  took  a  dividend, 
which  operated  as  a  discliarge  of  the  debtors.  The  original  obligation  was  thus  con- 
verted during  his  life  into  a  debt  due  by  MTarquhar,  Hamilton,  and  Company,  and 
extinguished  by  discharge.  It  will  probably  be  difficult  to  establish  in  any  ordinary 
case,  that  a  testator  leaving  a  legacy  uncancelled  at  his  death,  gave  any  right  to  his 
executors  to  recur  to  a  debt  previously  discharged  as  a  satisfaction  of  the  legacy.  But 
to  give  effect  to  any  such  implication  in  the  case  of  a  provision  to  a  son  by  his  father, 
who  must  obviously  have  had  the  strongest  interest  again  to  set  his  son  forward  in  the 
world,  and  to  leave  his  provision  as  broad  as  the  words  used  by  him  in  the  settlement 
could  make  it,  seems  a  severe  and  unsound  construction  that  cannot  be  sanctioned. 

"  The  Lord  Ordinary  has  attended  particularly  to  the  statement^  that  if  the  pursuer's 
plea  be  sustained,  there  will  not  be  sufficient  funds  to  meet  the  residuary  or  ultimate 
purposes  of  Dr.  Berry's  settlement.  But  if  any  party  must  suifer,  it  is  obvious  that  the 
pursuer,  both  as  a  special  legatee  and  as  a  son  claiming  for  the  balance  of  a  prouisiani 
must  be  the  last  to  suffer  in  any  case  of  defalcation.  Since  there  is  a  deficiency  of 
funds,  however,  the  Lord  Ordinary  has  given  no  expenses  to  affect  the  residuary 
legatees,  as  the  trustees  were  bound  to  take  the  opinion  of  a  court  of  law  on  the 
question." 

The  trustees  reclaimed,  when  they  argued  their  case  solely, on  a  correspondence 
which  passed  both  before  and  after  the  renewal  of  the  guarantee  and  the  bankruptcy, 
between  the  pursuer  and  his  father,  from  which  they  maintained  it  to  be  clear  that  the 
father  treated  the  sum  advanced  on  the  guarantee,  and  lost  on  the  renewed  guarantee, 
as  for  behoof  of  the  son,  that  he  equally  imderstood  it  as  an  advance  for  his  behoof, 
and  that  in  regard  to  it  he  expressed  his  desire  to  provide  for  and  liquidate  it 

The  pursuer  also  founded  on  the  correspondence  with  an  opposite  view. 

Lord  Oilliee. — The  case  is  attended  with  very  considerable  difficulty,  and  1  own 
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that  on  first  looking  at  it,  I  was  inclined  to  think  the  interlocutor  right.  On  further 
consideration  I  have  altered  my  opinion,  and  1  now  think  that  the  guarantee  must  be 
set  off  so  far  against  the  provision  of  L.5000,  as  being  an  advance  for  behoof  of  his 
son  in  the  way  of  business.  This  is  clear,  I  think,  both  from  the  deed  and  the  intention 
of  the  testator,  as  manifested  in  the  correspondence,  and  likewise  from  the  conduct  of 
the  son  in  the  different  letters.  It  is  a  special  case,  and  I  do  not  consider  that  there  is 
any  point  of  law  involved  in  it. 

Lord  President, — My  only  doubt  is  this :  The  guarantee,  when  first  given,  was 
granted  on  the  application  of  the  sou ;  but  it  was  renewed,  not  at  the  instance  of  him, 
but  of  another  partner,  Mr.  M'Farquhar.  In  this  way,  I  have  a  doubt  whether  this 
can  be  called  an  advance  in  the  sense  of  the  deed ;  for  it  would  appear  that  he  was  not 
aware  that  the  guarantee  had  been  renewed.  Thus,  in  his  letter  of  2d  July  1829  he 
says, — "  regarding  the  security  you  have  given,  I  was  not  aware  it  had  been  renewed. 
After  what  I  have  stated,  I  think  you  will  see  the  propriety  of  refusing  any  further 
renewals.  I  do  not  know  to  whom  you  have  given  the  security,"  &c.  But  then,  again, 
it  would  appear  from  the  correspondence  that  the  son  might  be  said  so  far  to  recognize 
the  renewal,  that  he  always  spoke  of  it  as  a  debt  he  had  to  provide  for.  I  am  not 
however  sure  that  we  can  look  upon  it  as  an  advance  for  the  son  to  farther  him  in 
business,  and  I  feel  doubtful  as  to  the  matter. 

Lord  Mackenzie. — I  am  inclined  to  take  this  view.  I  daresay  Dr.  Berry,  when  he 
executed  his  settlement,  had  in  view  only  that  the  advances  which  he  directly  paid  for 
his  son  in  business,  were  to  be  accounted  so  far  in  payment  of  the  provision ;  nor  do  I 
think  that  the  sum  paid  under  the  guarantee  by  Dr.  Berry,  was  advanced  solely  for 
behoof  of  the  son,  but  of  the  company,  who  was  liable  to  Dr.  Berry  for  the  advance. 
But  the  son  being  a  partner,  was  liable  for  the  amoimt  on  the  failure  of  the  company. 
Accordingly,  it  ia  not  necessary,  in  order  to  entitle  the  defenders  to  deduct  from  the 
provision  the  sum  paid  under  the  guarantee,  to  shew  that  it  falls  imder  the  clause  in  the 
vrill,  if  the  father  never  liberated  ^e  son  from  repayment  of  the  company  debt.  Now, 
I  do  not  see  any  evidence  that  the  son  was  liberated,  but  I  see  the  very  contrary,  in  the 
correspondence  between  the  father  and  the  son.  In  this  way  we  have  no  need  to  inquire 
whether  the  advance  should  be  deducted  in  terms  of  the  clause,  as  an  advance  for 
business  ;  for  the  trustees  will  just  compensate  so  much  of  the  provision  by  this  company 
debt,  for  which  the  pursuer  was  liable  as  a  partner.  Again,  suppose  that  the  father  had 
liberated  the  son  from  this  as  a  company  debt> — now,  there  is  this  dilemma : — It  was 
an  advance  for  his  business,  in  which  way  it  would  fail  to  be  deducted  from  the  amount 
of  the  provision  as  an  advance  for  business ;  for  it  woidd  appear  to  me  that  nothing 
could  better  enable  him  to  carry  on  his  business  than  by  the  father  wiping  off  that 
which  was  a  debt  still  existing  against  him.  According  to  these  views,  the  sum  so  paid 
will  either  faU  under  the  clause,  or  the  trustees  will  compensate,  and  so  deduct  it 
without  reference  to  the  deed.     I  agree  with  Lord  Gillies  that  this  is  a  special  case. 

Lord  FuUertan, — I  agree  with  Lord  Gillies  that  the  case  is  attended  with  consider- 
able difficulty,  and,  like  his  Lordship,  I  have  several  times  changed  my  mind  in  regard 
to  it ;  but  now  I  concur  in  the  reasons  stated  by  Lord  Mackenzie.  Unquestionably  the 
son  was  liable  as  a  partner  for  the  advance  to  the  company,  though  originally  the  sum 
may  not  have  been  given  for  the  sole  behoof  of  the  son,  but  of  the  company.  So,  if 
either  the  father  discharged  the  son  from  payment  of  this  sum,  or  the  son  should  not 
be  able  to  repay  it,  it  would  in  either  view  remain  to  be  taken  into  account.  In  the 
first  place,  it  would  form  a  business  advance,  in  terms  of  the  clause  in  the  settlement, 
or,  in  the  other,  compensation  would  operate  against  him  when  the  trustees  come  to 
settle  his  provision.  Besides,  on  looking  at  the  correspondence,  I  hold  that  the  son 
considered  the  sum  as  having  been  advanced  for  him ;  and  he  appears  to  shew  his 
anxiety  to  provide  for  it  long  after  the  bankruptcy. 

The  Court  accordingly 
"Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against:  Find  that  the 
defenders,  the  trustees  of  the  late  Dr.  Berry,  are  entitled  and  bound  to  deduct  from 
the  provision  due  to  the  pursuer  under  his  father's  settlement,  the  sum  advanced  by  the 
testator  under  his  guarantee  to  MTarquhar,  Hamilton,  and  Company,  deducting  from 
the  sum  so  paid  the  dividend  received  from  the  company's  estate,  amounting  to  L.333, 
68.  8d.,  and  remit  to  the  Lord  Ordinary  to  proceed  further  in  the  cause  as  shall  be  just." 

The  Lord  Ordinary  thereafter  pronounced  the  following  interlocutors : 
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"lOf^  December  1839. — ^Allows  the  state  lodged  for  the  defender  to  he  received; 
and  appoints  the  counsel  for  the  parties  to  he  ready  to  dehate  at  the  end  of  the  motion 
roU." 

"19<A  February  1840. — Having  heard  parties'  procurators  on  the  claim  of  the 
defenders  for  interest  on  the  sum  paid  by  Dr.  Berry  to  M*Farquhar,  Hamilton,  and 
Company,  Finds  that  the  balance  so  paid  by  Dr.  Berry  is  to  be  deducted  as  a  capital 
sum,  without  interest,  from  any  balance  of  the  provision :  Finds  no  expenses  due  by 
the  one  party  to  the  other,  and  decerns  accordingly." 

"  lat  JtUy  1840. — ^The  Lord  Ordinary  having  heard  the  counsel  for  the  parties,  Finds 
the  sum  due  to  the  pursuers  under  this  action  agreeably  to  the  principles  of  the  inter- 
locutor of  the  [449]  Court  of  10th  July  last,  and  of  the  Lord  Ordinary  of  19th  Febnuiy 
last,  amounted,  conform  to  amended  state,  No.  62  of  process,  as  at  the  26th  day  of  May 
1838,  to  L. 5 18,  128.  9d.  sterling,  for  payment  of  which  sum,  with  interest  of  L.144,  Ob.  2(L 
thereof,  being  principal,  from  the  said  26th  May  1838,  till  paid :  Decerns  agidnstthe 
defenders,  qua  trustees  accordingly  :  Finds  that  the  defenders  are  bound  to  assign  and 
convey  to  the  pursuers,  when  required^  and  at  the  pursuers'  expense,  the  right  to  tihe 
debt  remaining  due  by  M'Farquhar,  Hamilton,  and  Company,  under  the  advance  made 
by  the  testator,  and  all  rights  competent  to  the  defenders  for  recovery  of  the  same : 
Finds  no  expenses  due  by  the  one  party  to  the  other,  and  decerns." 

These  judgments  having  been  appealed,  it  was  maintained  that  they  ought  to  be 
reversed,  for  the  following  reasons : 

1.  Because,  according  to  the  legal  and  sound  construction  of  Dr.  Berry's  tnistdeed, 
the  terms  of  which  were  sufficiently  clear  to  exclude  extrinsic  evidence  respecting  the 
testator's  intention,  the  payment  made  under  the  guarantee,  not  having  been  an  advance 
to  or  for  the  appellant,  to  enable  him  to  carry  on  his  business,  nor  even  made  on  his 
account,  ought  not  to  be  imputed  in  satisfaction  of  the  legacy  provided  for  the  appellant 

2.  Because,  assimiing  the  deed  to  be  of  obscure  or  doubtful  meaning  in  the  matter  in 
question,  the  whole  of  the  extrinsic  evidence  in  the  cause  concurs  in  supporting  the 
construction  for  which  the  appellant  contends. 

3.  Because,  in  any  view  that  might  be  taken  of  the  construction  of  the  deed,  the 
intention  of  the  testator  could  not  be  held  to  be  clearly  expressed  against  the  appellant's 
claim ;  and  as  the  appellant's  action  was  necessary  for  ascertaining  its  construction,  he 
ought  to  be  found  entitled  to  payment  out  of  the  trust-estate  of  the  expenses  incurred 
in  the  cause. 

In  support  of  the  third  reason  it  was  maintained,  on  the  authorities  quoted,  to  be  a 
rule  of  practice  established  in  the  Court  of  Session,  as  well  as  in  the  House  of  Lords, 
that  where  the  provisions  of  a  trust^eed  were  of  doubtful  legality,  or  expressed  in 
obscure  or  doubtful  terms,  a  party  claiming  judicially  against  the  trust,  for  defeasance, 
or  under  it  for  implement  of  such  provisions,  whether  successful  or  otherwise  upon  the 
•merits  of  his  claim,  was  entitled  to  his  expenses  out  of  the  trust  estate,  in  respect  that 
his  action  was  necessary  for  ascertaining  the  efficacy  or  proper  execution  of  tiie  trust 
This  equitable  rule  had  been  enforced  by  the  House  of  Lords,  even  in  cases  in  which 
effect  had  not  been  given  to  it  in  the  Court  of  Session. 

Authorities  for  appellant,  in  support  of  argument,  that  in  construing  settlements, 
they  are  to  be  interpreted  in  the  most  favourable  way  for  the  beneficiary  that  the 
language  admitted  of. — Cruickshank  v,  Cruickshank,  16th  June  1665;  M.  11,489. 
Dickson  v.  Dickson,  5th  Dec.  1671;  M.  11,490.  Ord  v.  Inneses,  Dec.  1686;  M. 
11,492.  Gala,  14th  June  1764  ;  Brown's  Supp.  v.  898.  Hardy  v,  Kay's  Trustees,  17th 
Jan.  1821 ;  F.  C.     Arrol  v.  Spaden,  5th  July  1822  ;  Shaw's  H.  of  L.  Cases,  i.  164. 

Authorities  in  support  of  argument,  that,  in  the  circumstances,  a  double  benefit  or 
legacy  was  intended. — M*Intyre  v,  M*Farlane's  Trustees,  1st  March  1821  ;  F.  C.  Elliot 
V.  Lord  Stair's  Trustees,  27th  Feb.  1823 ;  S.  ii.  250.  Clark  v.  Hay's  Trustees,  16th 
May  1823;  S.  ii.  313.  Lindsay  v,  Henderson,  6th  Feb.  1827;  S.  v.  297.  Gillespie 
V,  Donaldson's  Trustees,  22d  Dec.  1831 ;  S.  x.  174.  Straton's  Trustees  v.  Cuningham, 
10th  March  1840;  Dun.  ii.  820. 

Cases  cited  as  to  expenses. — ^Grieve's  Trustees,  9th  June  1830  ;  S.  viii.  896.  Bryden, 
17th  Feb.  1831 ;  S.  ix.  457.  Rigg,  12th  Feb.  1836;  S.  xiv.  472.  Lord  Strathmoie 
v.  Lord  Strathmore's  Trustees,  23d  March  1831 ;  H.  of  L.  W.  &  S.  v.  170.  Cameron 
and  Mackie,  29th  Aug.  1833 ;  H.  of  L.  W.  &  S.  vii.  106.  Watson  v.  Glass,  7th  March 
1837 ;  H.  of  L.  stated  in  S.  xv.  765. 
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The  respondente  maintained  that  the  judgments  were  well  founded,  on  the  same 
grounds  as  those  stated  in  the  Court  of  Session. 

Lard  CTianceUor, — My  Lords,  I  do  not  apprehend  that  your  Lordships  will  feel  any 
difficulty  in  disposing  of  this  case  on  the  arguments  you  have  already  heard.     It  appears 
to  me  the  case  lies  in  a  very  narrow  compass,  from  the  construction  of  the  words  in  the 
original  guarantee,  together  with  the  evidence  there  is  of  the  nature  of  the  transaction 
between  the  father  and  James.     The  father  is  disposing  of  his  property,  and  having 
devoted  L.5000  to  his  son  James,  he  says,  "  From  which  provision  shall  be  deducted 
any  sum  that  I  have  already  advanced,  or  may  still  advance  for  him,  to  enable  him  to 
carry  on  his  business."    There  is  no  ambiguity  in  the  terms  used.     If  there  was  any 
difficulty  in  the  case,  it  would  be  to  ascertain  whether  the  money  which  the  father  lent 
is  to  be  considered  as  sums  advanced  to  enable  him  to  carry  on  his  business.     Kow,  we 
find,  among  other  directions,  a  memorandum,  of  the  20th  of  September  1828,  by  Dr. 
Berry.     It  says,  "  Wrote  to  Messrs.  MTarquhar,  Hamilton,  and  Company,  to  remit  to 
Messrs.  Coutts  and  Company  L.70,  and  to  acquaint  me  of  their  having  done  so ;  and  at 
the  same  time  to  inform  me  if  they  had  in  their  arrangements  liberated  me  from  the 
credit  I  had  given  James  with  Mr.  Bonar,  which  James  had  said  would  be  done,  and 
that  he  was  to  write  to  them  about  it."    Here  there  is  a  guarantee,  which  he  says  he  had 
given  for  James,  as  the  individual  for  whose  benefit  it  was  to  be  given.     One  argument 
relied  on  is,  that  this  was  not  an  advance  for  the  son  at  all ;  that  it  is  true  it  was  a 
guarantee  for  the  benefit  of  a  house  in  which  the  son  was  a  partner ;  but  that  that 
could  not  be  what  the  author  of  the  guarantee  meant  when  he  spoke  of  an  advance  to 
his  son,  to  enable  him  to  carry  on  his  business.     Now,  the  son  was  in  business  in 
partnership  with  this  house,  and  the  father  entered  into  a  guarantee  nominally — 
obviously  for  that  house — with  the  persons  who  were  to  give  them  credit;  but  as 
between  the  son  and  the  partners  of  the  son,  it  was  as  much  the  son's  money  as  if  the 
son  had  got  the  money  from  any  other  quarter.     It  was,  therefore,  as  he  described  it 
himself,  a  credit  given  to  the  son, — the  reason  of  that  being,  that  at  the  time  it  was 
made,  the  father  never  contemplated  probably  losing  the  money ;  but  contemplated  that 
it  would  be  a  transaction  beneficial  to  the  son,  and  that  the  time  would  arrive  when  the 
guarantee  would  be  given  up,  and  there  would  be  an  end  of  the  transaction.     The  father, 
then  enters  into  no  new  contract  or  engagement  except  this, — ^that  he  renews  it,  and 
prolongs  it^  and  allows  it  to  go  on  for  another  year ;  and  the  contract  being  so  prolonged 
for  a  certain  period,  it  is  said  that  the  son  was  no  party  to  this  prolongation  of  the 
contract.     It  appears  from  the  correspondence  that  he  was  at  that  time  aware  of  it ;  that 
it  was  done  for  his  benefit,  as  the  original  guarantee  was  given  for  his  benefit ;  and 
when  he  is  informed  of  it,  he  not  only  makes  no  objection  to  it ;  but  I  find,  in  a  letter 
of  the  18th  of  November  1829,  he  writes  to  his  father  in  these  terms.     After  speaking 
about  another  plan  for  advancing  his  prospects  in  life,  he  says,  '*  In  the  event  of  my 
remaining  here,  could  you  remain  guarantee  with  Bonar,  or  any  one  else,  for  the  sum  of 
L.2000,  my  paying  them  yearly  interest,  and  engaging  to  pay  off  or  remit  to  you  L.500 
annually,  imtil  the  guarantee  was  redeemed."     That  was  his  proposal  in  the  event  of  the 
father  coming  into  that  arrangement, — the  father  to  continue  that  guarantee.     In  the 
result  the  house  became  insolvent^  and  the  father  was  obliged  to  pay  the  money.     Then 
comes   the  question,   whether  that  is  not  an  advance  for  the  benefit  of  the  son  to 
enable  him  to  carry  on  his  business.     It  is  money  which  the  father  has  lost  in  the 
operation  of  assisting  his  son.     It  is  an  advance  for  the  benefit  of  the  son,  to  enable  the 
son  to  carry  on  his  business,  and  is  ultimately  imfortunately  lost.     What  difference  can 
there  be  between  money  so  passing  from  the  father  for  the  benefit  of  the  son,  and  money 
actually  advanced  to  him.     If  he  advanced  any  money  to  his  son,  of  course  that  would 
be  stated  in  express  terms ;  but  it  is  in  substance  the  same ;  it  is  actually,  and  in  fact, 
money  advanced,  because  the  father  actually  paid  it.     It  is  so  much  money  paid,  which 
the  father  has  been  obliged  by  this  transaction  to  pay,  and  which  obligation  he  came 
into,  and  therefore  ultimately  would  be  bound  to  pay,  under  the  object  he  had  in  view 
of  advancing  money  for  the  benefit  of  his  son.     Although  I  find  nothing  in  the  subse- 
quent correspondence  which  seems  to  shew  that  the  father  and  the  son  discussed  it 
between  themselves,  there  is  quite  enough  in  the  subsequent  correspondence  to  shew  the 
nature  of  the  advance,  that  it  was  viewed  as  money  coming  from  the  father  for  the 
benefit  of  the  son. 

Lard  Brougham, — My  Lords,  I  quite  agree  with  my  noble  and  learned  friend,    I 
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was  surprised  to  find  that  some  of  the  Judges  considered  the  question  one  of  great 
difficulty,  and  to  hear  that  one  learned  Judge  had  said  that  they  had  changed  thuai 
opinion  on  it  more  than  once.  I  see  no  difficulty  in  the  case  at  all,  and  I  am  latiier 
surprised  to  find  Lord  Cuninghame  saying  in  his  interlocutor  at  the  top  of  page  nine 
**  although  it  is  probable  that  the  circumstance  of  the  pursuer  being  a  member  of  the 
company,  induced  his  father  to  give  the  guarantee."  Very  pro-  [460]  -bably  it  did;  and 
I  do  not  think  anybody  would  suppose  by  possibility  any  other  groimd  for  his  giving  the 
guarantee.  He  says,  *^  although  it  is  probable  tliat  the  circumstance  of  the  pursuer  being 
a  member  of  the  Company,  induced  his  father  to  give  the  guarantee,  it  truly  operated  as 
much  for  behoof  of  the  other  partners  as  of  the  pursuer."  To  be  sure ;  but  then  how  did 
it  operate  in  his  favour.  It  cancelled  the  debt  due  from  him  to  the  partnership.  It 
was  as  between  him  and  his  partners  really  an  assistance  lent  by  the  father  to  the  son. 
The  only  question,  therefore,  being  on  the  construction  of  these  words,  "  From  which 
provision  to  my  son  James,  shall  be  deducted  any  sum  that  I  have  already  advanced  or 
may  still  advance  for  him  to  enable  him  to  carry  on  his  business," — the  only  question  is, 
he  having  entered  into  that  guarantee  at  that  time,  and  afterwards,  on  that  guarantee, 
being  called  on  to  pay,  was  or  was  not  that  a  money  advance  to  James  for  the  purpose  of 
helping  him  in  his  business  ?  Can  anybody  doubt  that  it  was  ?  Can  anybody  doubt 
that  it  did  help  him  in  his  business  ?  Can  anybody  doubt  that  it  was  done  expressly 
to  help  him  to  carry  on  his  business  ?  In  what  proportion  ?  In  exactly  the  proportion 
in  which,  operating  on  the  guarantee,  the  partners,  or  the  creditors  of  the  partneis, 
called  upon  him  to  pay  up  as  in  settling  the  accoimt  between  the  son  and  the  partneK^ 
that  would  be  taken  into  account  as  between  those  parties.  Therefore,  I  have  no  doubt 
whatever  that  this  comes  within  the  description.  It  is  equally  clear  upon  the  construction 
of  the  instrument,  as  to  whether  or  not  the  payment  of  this  sum  amounts  to  the  pay- 
ment of  a  sum  within  the  proviso  for  deducting  any  sum  which  is  advanced  for  him  to 
enable  him  to  carry  on  hia  business.  I  go,  as  alone  I  have  a  right  to  go,  on  the  words 
of  the  deed  itself,  to  ascertain  whether  fiiat  payment  is  or  not  a  payment  of  the  kind 
contemplated  by  the  proviso.  But  I  am  not  only  entitled  to  go  beyond  the  deed,  but  I 
must  go  beyond  the  deed,  to  ascertain  what  was  done  under  this ;  and  when  I  find, 
beyond  all  doubt  (and  what  my  noble  and  learned  friend  has  read,  if  there  had  been  any 
doubt,  would  have  made  it  clear)  that  this  was  adopted  by  the  son, — that  he  never 
doubted  that  this  renewal  of  the  guarantee  was  for  his  benefit.  I  hold  it  to  be  perfectly 
clear  that  the  deed  itself  shews  what  the  true  construction  of  it  is.  You  have  no  right 
to  go  out  of  its  four  corners.  But  the  correspondence,  and  that  which  was  under  the 
guarantee,  you  are  entitled  to  resort  to — ^nay,  you  are  compelled  to  resort  to — in  order  to 
know  whether  what  took  place  was  to  come  within  this  description.  And  that  it  »une 
within  this  description  is  not  a  point  of  fact,  but  a  matter  of  law  and  constructicm, 
arising  from  the  deed  itself.  No  doubt,  if  there  are  four  or  five  shillings  in  the  pound 
proved  under  the  bankruptcy,  that  amount  of  course  would  have  to  be  deducted ;  and,  as 
I  understand  it,  the  Judge  has  done  so.  My  Lords,  I  cannot  find  that  the  Judges  of  the 
Court  below,  either  my  Lord  Mackenzie,  the  Lord  President,  or  my  Lord  FuUerton,  or 
Lord  Gillies,  have  at  all  gone  on  a  wrong  view  of  the  case,  or  gone  out  of  the  deed.  I 
do  not  agree  with  some  of  their  arguments.  I  do  not  agree  with  the  argument  of  Loid 
FuUerton,  but  it  is  mere  obiter,  it  is  not  at  all  necessary  to  support  the  judgment 
Therefore,  I  think  the  judgment  in  itself  is  perfectly  well  founded. 

Lord  Campbell. — My  Lords,  I  am  entirely  of  the  same  opinion.  The  case  turns  on 
the  construction  to  be  put  on  this  deed  of  Dr.  Berry's ;  and  that  really  seems  to  me  to 
be  a  pure  question  of  intention.  I  do  not  think  that  we  derive  any  assistance  in  this 
case  from  the  general  principles  of  law  either  in  Scotland  or  in  England,  respecting 
double  portions  for  the  advancement  of  children.  And  I  do  not  think  ^at  any  case  has 
been  cited  which  throws  any  light  upon  the  subject  at  all,  or  that  will  assist  us  in 
arriving  at  the  right  determination  of  the  question.  We  are  really  to  see  what  Dr. 
Berry  intended  by  this  settlement,  and  I  must  say  that^  from  the  first  time  I  read 
it,  when  once  I  made  myself  master  of  the  facts,  to  this  moment^  I  have  not  en- 
tertained the  slightest  doubt  as  to  what  the  proper  construction  to  be  put  on  it  is. 
James  the  son  was  to  receive  L.5000  and  no  more,  and  there  was  to  be  deducted  any 
sum  of  money  which  the  settler  had  advanced  to  him,  or  should  advance  to  him,  to 
enable  him  to  carry  on  his  business.  Very  well,  the  question  is,  whether  this  sum  of 
L.2000  means  the  dividend  which  has  been  received,  has  been  advanced  for  him  with 
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the  view  to  enable  him  to  carry  on  his  business.  Although  it  has  been  advanced  under 
a  second  guarantee,  I  think  it  is  precisely  the  same  as  if  it  had  been  advanced  under  the 
first  guarantee;  because,  although  the  second  guarantee  was  given  originally  without 
the  knowledge  of  James,  James  afterwards  knew  of  it,  and  I  think  the  fair  result  of  the 
correspondence  is,  that  he  adopted  and  recognized  it,  and  ratified  it.  Then,  here  is  a 
guarantee  given  by  the  father  at  the  request  of  the  son,  to  the  partnership  for  the 
partnership  in  which  the  son  is  concerned,  to  the  amount  of  L.2000.  Well,  then,  at  the 
time  the  guarantee  is  given  there  is  no  advance,  but  when  there  has  been  a  call  imder 
that  guarantee,  upon  ^e  siu^ty  for  the  payment  of  that  L.2000,  and  he  has  paid  that 
L.2000,  surely  he  has  advanced  it, — he  has  parted  with  the  money, — and  for  whose 
benefit  is  it  1  It  is  clear  it  is  for  tiie  benefit  of  the  son.  Any  person  who  looks  at  this 
transaction,  and  reads  the  correspondence,  will  see  that  the  father  had  no  favour  at  aU 
for  the  partnership, — for  Mr.  Farquhar  and  the  other  partners  in  the  firm.  He  has 
advanced  this  sum  of  money  merely  for  the  benefit  of  his  own  son  James,  who  had  the 
benefit  of  it  inter  se  between  the  parties  and  himself.  In  settling  the  partnership 
accounts  James  would  have  the  benefit  of  that  L.2000.  Well,  he  has  advanced  it  for 
his  son,  and  clearly  to  enable  his  son  to  carry  on  his  business.  Then  why  does  it  not 
come  within  the  meaning  of  the  proviso  1  Really  the  intention  of  the  settler  would  be 
most  grievously  disappointed,  as  it  seems  to  me,  if  any  other  construction  were  put  upon 
these  words.  Why,  then,  James  would  have  L.5000  plus  the  L.2000,  because  James  is 
in  the  same  situation  as  if  that  L.2000  had  been  put  into  his  own  pocket.  So  that 
James  would  have  L.7000  instead  L.5000 — L.5000  being  the  sum  he  ought  to  have 
under  the  terms  of  the  settlement.  Under  these  circumstances,  I  entirely  agree  with 
my  noble  and  learned  friends  that  this  interlocutor  appealed  against  ought  to  be 
affirmed. 

Lord  ChaneeUar. — ^This  being  a  claim  against  the  estate  of  the  father,  which  fails,  I 
think  the  plaintiff  ia  very  well  off  in  being  left  to  pay  only  his  own  costs.  The  applica- 
tion however  is,  that  the  costs  should  be  paid  out  of  the  father's  estate. 

Lord  Brougham. — He  ought  to  pay  the  costs  here. 

Interlocutors  affirmed  with  costs. 


No.  152.  XIX.  Jurist  523.     5  June  1847.     2nd  Div. 

John  Lumsdbn,  Petitioner. 

Process — Summar-RolL — The  Court  will  not  delay  summar-roll  cases  because  the  counsel 
may  have  gone  to  London,  or  is  out  of  the  way. 

John  Lumsden  presented  a  petition  to  the  Court,  stating,  that  he  was  suspender  in  a 
case  of  suspension  and  interdict  depending  between  him  and  Captain  Tulloch,  which 
stood  on  the  roll  this  day  for  hearing ;  and  he  prayed  that,  as  his  counsel  had  gone  to 
London,  the  case  might  be  delayed. 

Lord  Justice-Clerk. — I  wish  it  to  be  understood,  that  the  Court  cannot  delay  summar- 
roll  cases  because  the  counsel  may  have  gone  to  London,  or  may  be  out  of  the  way.  We 
will  delay  this  case ;  but  it  must  be  understood  that  we  will  not  hereafter  delay  such 
cases.     There  may  be  ground  for  the  application  in  cases  previously  before  the  Court. 


No.  162.  XIX.  Jurist  547.     17  June  1847.     2nd  Div. 

David  Clyne's  Trustees,  Pursuers.— TAomson. 

Mrs.  Christian  Clyne,  Defender. — Shand. 

Judge  declining  to  act — Curator. — Where  a  judge's  son  is  curator  or  mandatory  for  a 
party  engaged  in  a  lawsuit — Observed,  That  hereafter  it  should  be  understood  as  a 
peremptory  rule  that  the  judge  should  not  judge  in  the  case. 

Before  the  hearing  had  commenced,  Lord  Moncreiff  mentioned  that  his  son  !^Ir, 
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William  MoncreifT,  accountant^  was  curator  to  Sir  William  Baillie  of  Polkenunet^  Bait, 
who  was  one  of  the  late  David  Clyne's  trustees. 

ZorJ  Jugtiee-Clerk, — ^The  rule  is,  that  when  a  judge's  son  is  a  mandatory,  the  judge 
cannot  act.  I  don't  see  much  difference  hetween  this  case  and  that  of  a  mandatory.  It 
it  better  there  should  be  some  explicit  understanding  on  this  matter,  and  that  it  should 
not  be  left  for  the  judge  to  decline.  Letit  be  understood  hereafter  as  a  peremptory  rule 
that  a  judge  does  not  sit  in  such  cases,  and  then  it  will  not  be  the  doing  of  the  Judge. 

Lords  Monereiff  and  Cockhurn  concurred. 

Lord  Medwyn, — Absent. 


No.  203.      XIX.  Jurist  643.     14  July  1847.     1st  Div.— Lord  Cuninghame, 

George  Scott  of  Wooden,  Pursuer. — Dean  of  Faculty  (MacNeill),  Paiton, 

The  Nobth  British  Railway  Company,  Defenders. — Anderson,  Cowan, 

Submission— Statute  8  Viet  c.  19  (Lands'  Clauses  (ScoUand)  Act),  sect,  23  to  35— An?- 
way, — A  railway  company  brought  a  bill  into  parliament^  to  enable  it  to  form  a  branch 
line.  A  proprietor,  through  whose  lands  the  proposed  branch  line  was  to  pass,  opposed 
the  bill.  A  deed  of  agreement  was  entered  into,  whereby  the  proprietor  agreed  to 
withdraw  his  opposition,  and  to  allow  the  railway  company  to  appropriate  the  neoeflsaiy 
part  of  his  land,  and  the  railway  company  agreed  to  refer  the  said  proprietor's  claim 
of  compensation  to  two  arbiters  specially  named.  The  said  bill  was  thereafter  passed 
into  law,  the  Lands'  Clauses  Act  being  incorporated  in  its  provisions — Held,  1.  That 
the  deeds  of  submission  to  the  arbiters  named  must  be  in  conformity  with  the  deed  of 
agreement ;  and,  2.  *'  That  at  the  date  of  the  transaction,  the  Lands'  Clauses  Act  was 
in  no  respect  applicable  to  the  case,  and  was  not  binding  on  the  parties,  and  that  there 
was  no  evidence  that  the  parties  meant  that  the  references  agreed  to  by  them  should 
be  under  the  regulations  and  limitations  of  that  statute." 

The  North  British  Eailway  Company  brought  a  bill  into  parliament,  to  empower 
them 

"to  construct  certain  branch  railways  in  connection  with  the  Hawick  branch  of  the 
North  British  Railway." 

The  construction  of  one  of  these  branch  railways  was  calculated,  as  the  pursuer 
alleged,  "  to  injure  and  impair  the  amenity,  and  lower  the  value  of  his  estate  and 
mansion-house  of  Wooden."  The  pursuer  acccordingly  presented  a  petition  to  Parliament 
against  the  said  bill.  Ue  subsequently,  on  4th  May  1846,  entered  into  an  agreement 
with  certain  of  the  directors  of  the  North  British  Bailway  Company,  whereby  the» 
directors  bound  and  obliged  the  Railway  Company  to  pay  and  compensate  to  the 
pursuer 

"  all  and  whatsoever  sums  both  parties  shall  be  agreed  upon  as  the  loss  and  damage  to 
be  sustained  by  the  said  party  of  the  second  part "  (the  pursuer)  "  arising  from  the  injury 
that  may  be  sustained  by  the  said  party  of  the  second  part,  in  any  way  whatsoever  by 
the  operations  of  the  said  company,  and  failing  such  agreement,  the  said  parties  hereby 
agree  to  refer  the  whole  question  as  to  the  injury  that  may  be  sustained  in  regard  to  the 
amenity  of  the  said  estate  to  Charles  Craigie  Halket,  Esq.,  for  his  final  determination : 
And  farther,  they  agree  to  refer  the  price  to  be  paid  for  the  land  to  be  taken  by  Ae 
said  railway,  and  compensation  for  damage  by  intersection,  and  all  other  damage  except 
that  arising  from  injury  to  amenity  as  aforesaid,  to  Mr.  John  Dudgeon  of  Spylaw,  for 
his  final  determination,  with  power  to  both  of  the  said  arbiters  to  determine  all  questions 
of  expenses,  and  award  the  same  as  they  shall  see  fit.  And  both  parties  bind  and  oblige 
themselves,  failing  the  agreement  betwixt  themselves  before  mentioned,  to  enter  into  the 
said  references  upon  the  said  company  obtaining  their  Act  of  Parliament  for  the  saiii 
branch  railway,  and  to  implement  and  fulfil  all  orders,  awards,  and  decrees  to  be  pro- 
nounced therein,  under  the  penalty  of  five  hundred  pounds  sterling,  to  be  paid  by  the 
party  failing  to  fulfil  his  or  their  part  of  the  premises  to  the  party  observing  the  same, 
over  and  above  performance.  And  declaring  that  neither  of  the  parties  hereto  shall  be 
prejudiced  by  the  failure  or  refusal  to  accept  of  either  of  the  said  arbiters,  but  that  both 
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parties  shall  be,  as  regards  the  subject  matter  to  be  submitted  to  the  said  arbiters,  or 
either  of  them,  so  failing  or  refusing,  in  the  situation  in  which  they  now  are  at  the  date 
of  this  agreement.'' 

The  pursuer  accordingly  withdrew  his  opposition  to  the  said  bill,  which  thereafter, 
in  June  1846,  received  the  royal  assent. 

In  l^oyember  1846,  the  pursuer  raised  the  present  action.  The  summons  narrated 
the  above  agreement,  and  concluded  that  the  defenders  should  be  ordained  to  execute 
a  valid  deed  or  deeds  of  reference,  at  sight  of  the  Court,  in  terms  of  the  above 
agreement 

Defences  were  lodged  by  the  North  British  Railway  Company,  in  which  they  stated, 
that  the  action  was  nimious  and  uncalled  for,  in  respect  the  defenders  were  now  ready, 
and  had  never  objected  to  refer  the  pursuer's  claim  of  compensation  to  the  arbiters  named 
in  the  deed  of  agreement.  The  defenders,  however,  added,  that,  before  the  action  was 
raised,  they  had  **  transmitted  to  the  pursuer  draft  deeds  of  submission,  the  one  to  Mr. 
Craigie  Hcdket,  and  the  other  to  Mr.  Dudgeon,  with  a  view  to  their  being  revised  and 
ready  for  sig-  [614]  -nature.  These  drafts  were  prepared  according  to  the  form  and  in 
consistency  with  the  provisions  of  the  Lands'  Clauses  Act ; "  but,  the  defenders  added 
that,  the  pursuer  had  objected  to  these  proposed  deeds,  on  the  groxmd  "that  the  refer- 
ence should  be  under  an  ordinary  deed  of  submission,  and  not  under  the  Lands' 
Clauses  Act." 

The  Lands'  Clauses  (Scotland)  Act  contains  various  enactments  with  regard  to  the 
powers  and  duties  of  arbiters,  of  a  special  and  very  stringent  character. — See  8  Vict. 
c.  19,  (Lands'  Clauses,  Scotland,  Act),  sects.  23  to  35. 

The  pursuer  maintained  that,  though  the  Lands'  Clauses  Act  had  been  passed  before 
the  agreement  here  in  question  was  entered  into,  yet  that,  as  the  defender's  Branch  Act, 
in  which  the  Lands'  Clauses  Act  was  incorporated,  was  not  passed  till  after  the  date  of 
the  agreement,  it  was  obvious  that  the  provisions  of  the  Lands'  Clauses  Act  could  not 
qualify  or  afiPect  the  agreement  antecedently  entered  into  by  the  defenders  and  the 
pursuer. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

"  I6th  March  1847. — ^The  Lord  Ordinary  having  heard  counsel  on  the  record  of  this 
action  as  closed  on  summons  and  defences,  and  thereafter  considered  the  process.  Finds 
that  the  pursuer  and  three  of  the  directors  of  the  North  British  Eailway  Company 
entered  into  the  special  and  extrajudicial  agreement  Hbelled  on,  for  a  right  to  the 
defenders  to  appropriate  a  part  of  the  pursuer's  ground  to  the  use  of  the  Hawick  Branch 
Railway,  before  the  Act  of  Parliament^  afterwards  obtained  by  the  defenders  for  making 
that  railway,  passed:  Finds  that,  at  the  date  of  the  transaction,  the  Lands'  Clauses 
Consolidation  Act  was  in  no  respect  applicable  to  the  case,  and  was  not  binding  on  the 
(larties,  and  that  there  is  no  evidence  that  the  parties  meant  that  the  references  agreed 
to  by  them  should  be  under  the  regulations  and  limitations  of  that  statue :  Finds  that 
the  deeds  of  submission  proposed  by  the  pursuer  were  in  conformity  with  the  agreement 
of  parties :  Therefore,  decerns  and  ordains  the  defenders  to  execute  and  deliver,  or 
to  concur  with  the  pursuer  in  executing,  and  thereafter  to  deliver  to  the  pursuer,  a  deed 
or  deeds  of  submission,  in  the  terms  set  forth  in  the  first  conclusion  of  the  hbel ;  and 
finds  the  pursuer  entitled  to  expenses,  as  the  same  may  be  taxed  by  the  auditor,  and 
decerns. 

"  Note, — When  the  defenders  made  their  agreement  with  the  pursuer  they  had  not 
obtained  any  act  for  making  the  Hawick  branch  of  the  railway,  for  which  the  company 
required  the  pursuer's  ground.  This  agreement  was  entered  into  in  special  and  peculiar 
terms,  whereby  the  company  became  bound  to  pay  for  injury  to  amenity,  as  that  should 
be  determined  by  Mr.  Craigie  Halket,  on  a  reference  to  him,  and  to  pay  agricultural 
damages,  as  these  should  be  modified  by  Mr.  Dudgeon  on  a  reference  to  him.    . 

"That  agreement  was  made  on  4th  and  9th  May  1846  ;  and  the  pursuer  might  have 
insisted  on  the  necessary  deeds  of  submission  being  executed  next  day.  It  was  not  pro- 
vided that  the  submissions  should  be  in  the  terms  of  any  act  to  be  afterwards  passed, 
nor  in  terms  of  the  Lands'  Clauses  Consolidation  Act,  which  was  well  known,  as  it  had 
been  in  operation  for  a  whole  year  preceding  (since  9th  May  1845).  In  these  circum- 
stances, the  Lord  Ordinary  is  of  opinion  that  the  statute  in  question  neither  applies,  nor 
was  meant  to  be  applied  to  the  case. 

"  In  its  very  outset  the  Lands'  Clauses  Consolidation  Act  provides,  *  That  this  act 
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'  shall  apply  to  every  undertaking  in  Scotland  authorized  by  any  Act  of  Parliame&t 
'  which  shcJl  hereafter  be  passed,  and  which  shall  authorize  the  taking  of  lands  for  snch 
'  undertaking ;  and  this  act  shall  be  incorporated  with  such  act  :    And  all  the  proyiaons 

*  of  this  act,  save  so  far  as  they  shall  be  expressly  varied  or  excepted  by  any  such  aci^ 

*  shall  apply  to  the  undertaking  authorized  thereby,  so  far  as  the  same  shall  be  applicable 

*  to  such  undertaking,  and  shall,  as  well  as  the  clauses  and  provisions  of  every  other  act 
'  which  shall  be  incorporated  with  such  act,  form  part  of  such  act,  and  be  construed 

*  together  therewith  as  forming  one  act.' 

"  The  general  statute  thus  became  part  of  the  Hawick  Act,  only  when  the  latter  woi 
passed,  and  not  sooner.  This  being  clear,  it  is  thought  that  its  provisions  could  not 
qualify  or  affect  a  contract  antecedently  agreed  to  by  the  defenders  and  the  pursuer,  for 
his  own  individual  benefit  and  satisfaction." 

The  defenders  reclaimed. 

The  Court,  without  calling  on  the  pursuer's  counsel  to  reply,  adhered  to  the  inter 
locutor  of  the  Lord  Ordinary,  with  additional  expenses. 


No.  220.       XIX.  Jurist  690.     17  July  1847.     2nd  Div.— Lord  Robertson. 

ViBcountesB  Strathallan  and  Husband,  Pursuers. — Palton;  for  Mrs. 

Burgoyne,  Itiglis,  P.  Fraser, 

Sir  John  A.  B.  Murray  Macgreggor,  Bart,  Defender. 

Proof — Mtdttplepoindtng — Fund  in  Medio. — Where  a  summons  of  mtiltiplepoinding  had 
been  brought^  to  which  no  objections  were  stated  by  the  nominal  raiser,  and  the  Lord 
Ordinary  had  ordered  claimants  to  lodge  condescendences  and  claims,  "  superseding, 
hoc  statu,  a  motion  for  a  condescendence  of  the  fund  in  medio."  The  Court  recalled 
the  Lord  Ordinary's  interlocutor,  and  appointed  the  nominal  raiser  to  lodge  a  con- 
descendence of  the  fund  in  medio. 

In  this  multiplepoinding,  the  Lord  Ordinary  (Kobertson)  had  appointed  parties, 
claimants,  to  lodge  condescendences  and  claims  within  eight  days,  and  superseded,  hoe 
statu,  a  motion  for  a  condescendence  of  the  fund  in  medio. 

Mrs.  Burgoyne,  the  real  raiser,  and  a  claimant,  reclaimed,  and  argvued — ^That^  as  there 
was  no  objection  on  the  other  side  to  the  summons,  there  should  first  be  a  condescen- 
dence of  the  fund  ordered. 

Mr.  Patton. — I  am  for  the  nominal  raiser,  and  I  don't  admit  Mrs.  Burgoyne  is  a 
claimant)  or  has  any  interest  in  the  matter. 

Lord  Moncreiff. — Before  claims  are  lodged,  must  there  not  be  a  fund  in  medio  t 

Lord  Justice-Clerk. — ^The  nominal  raiser  does  not  object  to  the  summons.  If  not, 
the  first  thing  is,  to  have  a  condescendence  of  the  fund.  The  Lord  Ordinary  can 
supersede  the  objection  to  Mrs.  Burgoyne's  appearance,  till  the  condescendence  of  the 
fund  is  lodged. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor : — 

"  Recal  the  interlocutor  of  the  Lord  Ordinary,  and  remit  to  his  Lordship  to  receiTe 
the  condescendence  of  the  fund  in  medio,  with  full  power  to  appoint  the  parties  to  lodge 
their  claims  before  entertaining  any  of  the  objections  to  the  fund  in  medio;  reserving 
all  questions  of  expenses."     

No.  224.  XIX.  Jurist  692.     20  July  1847.     2nd  Div. 

Bremner,  Pursuer. — Soltdtor-General  {Maitland), 

Defender. 

Jury  Cause — Notice  of  Trial — Competency — Trial,  Place  of. — Where  both  parties  to  a 
jury  cause  belonged  to  Caithness-shire,  and  the  pursuer  gave  notice  for  trial  at  the 
ensuing  Aberdeen  Circuit,  the  Court  discharged  the  notice  as  incompetent. 

The  pursuer  had  given  notice  of  trial  to  take  place  at  Aberdeen, 
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The  defender  objected — ^The  whole  parties  to  the  case  belonged  to  Caithness-shire. 
The  pursuer  ansioered — ^That  Aberdeen  was  nearer  than  Edinburgh,  and  the  witnesses 
would  be  able  to  attend  there  more  easily. 

Lord  Justice-Clerk, — ^The  Court  may  direct  a  cause  to  be  tried  anywhere  on  special 
cause  shewn ;  but  a  judge  in  circuit  has  no  jurisdiction  to  try  a  case  arising  out  of  his 
district,  any  more  than  to  try  a  criminal  case  belonging  to  another  district.  I  think  the 
notice  is  incompetent.  The  party  might  as  well  give  notice  for  trial  at  Jedburgh  as 
Aberdeen. 

[683]  The  other  Judges  concurred ;  and  the  Court  accordingly  discharged  the  notice 
for  Aberdeen. 


No.  1.  XX.  Jurist  1.     [12  Nov.  1847.]     2nd  Div.—Lord  Wood. 

William  Allan  of  Glen  aud  Hillside,  Pursuer. — Inglis, 

The  Governors  of  HERio-fs  Hospital,  Defenders. — T.  Mackenzie, 

Cixmee — Gongtmction — Superior  and  Vassal — Poor-Bates. — Terms  of  a  clause  in  a  feu- 
charter,  upon  which  the  vassal  unsuccessfully  contended,  that  whenever  the  houses 
built  on  the  land  conveyed  should  become  liabile  to  the  local  rates  and  taxes  payable 
by  the  inhabitants  of  a  neighbouring  town,  in  consequence  of  a  statutory  extension  of 
royalty,  the  superior  was  bound  to  relieve  him  of  all  other  pubhc  and  parochial  burdens 
affecting  the  land.  Opinion.  1.  That  an  obligation  to  relieve  from  burdens  ''to  be 
imposed  on  lands  and  tithes,"  does  not  imply  relief  from  poor-rates.  2.  That  a 
superior's  obligation  to  relieve  his  vassal  of  certain  annual  burdens,  by  paying  them 
out  of  the  feu-duty,  is  limited  to  the  amount  of  the  feu-duty  of  each  year  for  which 
relief  is  due. 

In  1756,  the  Governors  of  Heriot's  Hospital  conveyed  by  feu-charter  to  James  Grant 
a  piece  of  land  of  about  six  acres  in  extent,  lying  in  the  barony  of  Broughton  and 
parish  of  South  Leith.  The  stipidated  yearly  feu-duty  payable  to  the  Hospital  was 
20  bolls  of  barley,  which,  as  it  appeared  from  contemporary  documents,  exceeded  the 
agricultural  value  of  the  subjects  at  that  period.  It  also  appeared  that  the  Magistrates 
and  Town-Council  of  Edinburgh,  who  are  ex  officio  governors  of  the  Hospital,  intended, 
at  the  date  of  this  charter,  to  obtain  from  Parliament  a  statutory  extension  of  the  royalty 
of  the  city,  so  as  to  include  among  others  the  lands  thus  conveyed  to  James  Grant.  The 
feu-charter  contained  the  following  clause  : — 

"  That  in  case  the  royalty  of  the  city  of  Edinburgh  shall  at  any  time  be  hereafter 
extended  so  as  to  comprehend  the  grounds  now  feued,  the  said  Mr.  James  Grant  and  his 
foresaids,  or  the  proprietors  of  the  said  ground  for  the  time,  shall  not  only  be  subjected 
to  build  such  houses  as  they  shall  build  thereon  agreeable  to  the  plan  to  be  concerted  by 
the  Town-Council  of  Edinburgh,  and  other  managers  for  the  time;  but  likewise,  the 
houses  to  be  built  thereon  shall  be  subject  and  liable  to  pay  the  same  public  burdens  as 
the  other  inhabitants  of  the  city  are  subject  and  liable  to  pay,  and  these  for  aU  other 
legal  or  public  burdens  which  may  be  imposed  on  the  said  lands  and  tithes,  and  which 
are  to  be  paid  by  the  Hospital  out  of  the  said  feu-duty,  and  for  all  other  burden, 
exaction,  question,  demand,  or  secular  service,  which  can  any  way  be  exacted  or  required 
for  the  lands  and  tithes  above  mentioned." 

In  1767,  the  statute  7  Geo.  III.  c.  27  was  passed,  for  the  extension  of  the  royalty  of 
the  city  to  various  adjoining  lands,  and  among  others  the  subject  conveyed  to  James 
Grants  which  was  specially  mentioned  in  the  first  section.  The  preamble  of  the  statute 
bore,  inter  dHOf  that 

"  the  proprietors  of  the  several  parcels  of  ground  after  mentioned  have  either  consented, 
or  are  bound  by  their  titles  to  consent,  that  their  respective  lands  shall  be  included 
within  the  royalty  of  the  city  of  Edinburgh." 

The  first  clause  of  this  statute  confers  certain  rights,  privileges,  and  jurisdiction  to 
the  Magistrates  over  the  annexed  lands,  and  empowers  them 

"to  levy  the  same  mails,  duties,  customs,  and  other  taxations  within  these  annexed 
grounds,  in  the  same  manner,  and  by  such  actions  at  law  as  the  said  Magistrates  and 
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Town-Council  ftro  entitled  to  use  by  any  law,  statute,  or  otherwise,  within  the  present 
royalty,  for  recovery  of  such  mails,  duties,  customs,  and  taxations  as  aforesaid." 

The  12th  section  enacts, 

"That  the  several  lands  annexed  to  the  royalty  of  the  city  of  Edinbui^h  shall, 
besides  the  cess  to  be  levied  by  the  collector  of  the  town  for  and  in  respect  of  the  houses 
and  buildings,  remain  liable,  and  be  subjected  to  the  payment  of  a  rateable  proportion  of 
the  cess  and  land-tax,  and  other  public  burdens,  imposed  or  to  be  imposed  on  the  shire 
of  Edinburgh,  for  and  in  respect  of  the  ground." 

The  15th  section  disjoins  the  annexed  lands  from  the  parishes  of  St.  Cuthbert's  aod 
South  Leith,  and  declares  them  part  of  St.  Giles'  parish. 

The  16th  section  enacts, 

"That  the  lands  hereby  disjoined  from  the  parishes  of  St.  Cuthbert's  and  South 
Leith,  and  the  heritors  thereof,  shall  remain  liable,  and  be  subjected  to  the  ministers' 
stipends,  and  other  parochial  burdens,  and  that  the  tithes  payable  out  of  the  lands 
hereby  annexed  shall  be,  and  the  same  are  hereby  saved  and  reserved  to  the  true  owners 
thereof,  in  the  same  manner  as  if  this  Act  had  never  been  passed." 

The  subjects  conveyed  in  1756  to  James  Grant  came  to  be  vested  in  the  pursuer  by 
regular  progress. 

It  was  not  till  after  the  year  1830  that  any  part  of  the  groimd  held  of  the  Hospital 
by  the  pursuer,  was  madjB  subject  to  city  taxes.  Several  houses  were  built  upon  the 
pursuer's  groimd  imder  various  feu-contracts,  which,  by  virtue  of  the  foregoing  statute, 
became  liable  to  all  the  local  taxes  of  the  city. 

In  1836,  an  action  was  raised  against  the  pursuer  [2]  by  the  collector  of  poor-iates 
and  a  committee  of  heritors  of  the  parish  of  South  Leith,  to  have  it  found  and  declared 
that  they  had  the  right  to  assess  the  pursuer's  lands  with  poor-rates  for  support  of  the 
poor  of  the  parish  of  South  Leith,  in  an  equal  proportion  with  the  other  proprietors  in 
that  parish.  The  pursuer  resisted  the  action,  in  respect  the  houses  built  upon  his  land 
had  been  subjected  to  payment  of  city  taxes,  and,  among  others,  of  the  assessment  for 
the  poor  of  the  city  of  EcHnburgh.  But  it  was  held  by  the  Court  of  Session,  and  by  the 
House  of  Lords,  that  the  pursuer  was,  by  the  express  terms  of  the  statute,  subjected  to 
a  double  assessment.     See  suprUy  vol.  xi.  p.  339  and  vol.  xiv.  p.  672. 

In  these  circumstances  the  pursuer  raised  this  action,  in  which,  founding  upon  the 
clause  above  quoted  from  the  charter  in  favour  of  James  Grant  in  1756,  he  contended— 
That  the  defenders  were  bound  to  relieve  him  and  his  sub-feuars  of  all  rates  payable  for 
the  support  of  the  poor  in  South  Leith  parish,  and  of  all  public  burdens  imposed  or  to 
be  imposed  on  the  lands  and  teinds,  with  the  exception  of  the  burdens  and  taxes  to 
which  the  houses  had  becone  liable  in  consequence  of  the  extension  of  the  royalty. 
There  was  also  a  conclusion  for  repetition  of  the  simis  paid  by  the  pursuer  under  the 
decision  pronounced  against  him  in  1836. 

The  deiender  pleaded — 1.  The  clause  founded  on  does  not  import  a  claim  of  relief. 
2.  Even  if  it  did,  the  claim  is  unwarranted  to  the  extent  contended  for,  in  respect— 
(1.)  That  the  clause  cannot  be  held  to  have  imposed  any  burden  upon  the  Hospital  in 
regard  to  houses  or  other  buildings  erected  on  the  ground  by  parties  beyond  its  control ; 
and,  (2.)  that  in  no  event  can  more  be  recovered  by  the  pursuer  than  the  annual  feu- 
duty,  to  which  alone,  upon  his  own  reading  of  the  feu-charter,  his  relief  is  expressly 
limited. 

Tlie  Lord  Ordinary  reported  the  case,  with  the  following  note : — 

"  The  whole  question  turns  on  the  meaning  of  the  clause  inserted  in  the  feu-contract 
in  relation  to  the  royalty  being  extended  so  as  to  comprehend  the  lands  feued  and  houses 
being  built  thereon.  That  it  was  contemplated  that  it  might  be  so  extended,  and  that 
houses  were  to  be  built  thereon  conformable  to  a  plan  to  be  afterwards  arranged,  is 
proved  by  the  terms  of  the  clause,  and  it  is  thereby  rendered  clear  that  the  clause  was 
inserted  to  meet  that  particular  case.  The  deed  had  previously  made  provision  as  to  the 
feu-duty  and  other  burdens  on  the  vassal ;  and  with  reference  to  the  contemplated  event 
of  the  extension  of  the  royalty  and  the  erection  of  houses,  the  clause  in  questicm  is 
inserted,  and,  as  framed,  consists  of  two  parts — one  containing  obligations  upon  the 
vassal,  the  other  an  obligation  upon  the  superior.  It  provides  that,  in  case  the  royalty 
shall  be  extended  so  as  to  comprehend  the  grounds  feued — Ist,  the  disponee  and  his 
foresaids,  or  the  proprietor  of  the  ground  for  the  time,  shall  not  only  be  subjected  to 
build  such  bouses  as  they  build  thereon,  conform  to  a  plan  to  be  concerted,  *  but  likewise 
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'  the  hoit8e8  to  be  builfc  shall  be  subject  and  liable  to  pay  the  same  public  burdens  as  the 
'  other  inhabitants  of  the  city  are  subject  and  liable  to  pay ;  *  and  2c2,  '  tJiese  for  ail  other 
'  legal  or  public  burdens  which  may  be  imposed  on  the  said  lands  and  tithes^  and  which 
*•  are  to  be  paid  by  the  Hospital  out  of  the  said  feu-duty,  and  for  all  other  burdens, 

*  exactions,  questions,  demand,  or  secular  service  which  can  anyways  be  exacted  or 
'  required  for  the  said  lands  and  tithes  above  mentioned.'  It  is  thought  to  be  clear 
enough  that  the  words  'and  these,'  refer  to  the  pubhc  burdens  immediately  before 
mentioned,  and  also  to  the  burdens  imposed  on  the  feuar  in  the  preceding  clause. 
'  These '  are  to  be  *  for  all  oth$r  legal  or  public  burdens  which  may  be  imposed  on  the 

*  said  lands  and  tithes,  and  which  '  (that  is,  the  other  legal  or  public  burdens)  *  are  to  be 
'  paid  by  the  Hospital  out  of  the  said  feu-duty,  and  for  all  other  burdens,  exactions, 
'  question,  demand,  or  secular  service  which  can  anyways  be  exacted  or  required  for  the 
'  said  lands  and  tithes  before  mentioned.'  Read  the  clause  thromng  out  the  toords,  *  and 
'  which  are  to  be  paid  by  the  Hospital  out  of  the  said  feu-duty,*  and  the  import  of  the 
words  'and  tJiese,*  as  bearing  reference  to  the  public  burdens  immediately  before 
mentioned,  viz.,  those  which  the  other  inhabitants  of  the  city  are  subject  and  liable  to 
pay,  and  also  to  the  prestations  previously  made  incumbent  on  the  vassal,  seems  to  be 
sufficiently  plain.  '  These,'  that  is,  the  said  public  burdens  and  prestations,  are  to  be 
both  for  all  other  legal  or  public  burdens  which  may  be  imposed  on  the  lands  and 
tithes,  and  for  all  other  burdens,  exactions,  &c.,  which  can  be  required  for  the  said  lands 
and  tithes  above  mentioned.  But  then,  on  the  other  hand,  by  the  words  so  thrown  out, 
a  burden  is  imposed  on  the  Hospital.     The  burden  there  expressed  is,  *  all  other  legal 

*  and  public  burdens  which  may  be  imposed  on  the  said  lands  and  tithes,' — that  is,  legal 
and  public  burdens  so  to  be  imposed  other  than  those  just  before  mentioned,  and  which 
other  burdens  are  to  be  paid  by  the  Hospital. 

"  So  fax  the  construction  of  the  clause  may  not  be  attended  with  much  difficulty. 
It  describes  a  case  in  which  an  obligation  may  arise  against  the  Hospital  for  the  relief  of 
the  vassal.  The  case  involves  a  double  event — ^the  extension  of  tiie  royalty  over  the 
grounds  feued,  and  the  building  of  houses  thereon,  which,  when  built,  are  to  be  sub- 
jected and  liable  to  pay  the  same  public  burdens  as  the  other  inhabitants  of  the  city  are 
subject  and  liable  to  pay.  The  said  liability  being  incurred,  it  is  to  be  for  all  other  legal 
or  public  biurdens  which  may  be  imposed  on  the  said  lands  and  tithes ;  it  is  to  be  for 
these  other  l^al  or  public  burdens,  not  by  an  exemption  from  payment  of  them,  but  by 
their  being  paid  by  the  Hospital  out  of  the  feu-duty.  The  clause  therefore  provides,  in 
the  case  set  forth  of  the  extension  of  the  royalty,  and  the  houses  built  on  the  ground 
being  subjected  to  the  city  public  burdens,  for  a  relief  to  the  vassal  of  certain  other  legal 
or  public  burdens  of  some  kind  or  other  which  may  be  exigible;  and  the  relief  is 
a£Porded  by  the  obligation  put  upon  the  Hospital  to  pay  the  burdens. 

"  When  the  feu  was  granted,  the  lands  were  situated  in  the  parish  of  South  Leith, 
and  liable  to  pubHc  and  parochial  burdens  as  such.  The  pursuer  says,  that  the  obligation 
imdertaken  by  the  superior  applies  to  these  burdens ;  that  the  consent  of  the  vassal  to 
the  extension  of  the  royalty,  and  to  the  houses  built  in  the  ground  being  subjected  to 
the  city  burdens,  was  conditional — the  condition  being,  that  the  burdens  so  incurred 
should  be  in  piace  of  aU  other  burdens — of  which  other  burdens  the  vassal,  if  not  other- 
wise relieved,  was  to  be  relieved  by  their  being  paid  by  the  Hospital ;  and  that»  there- 
fore, having  been  subjected  to  the  former^  the  Hospital  must  now  pay  the  whole  of  the 
laJtier  that  are  still  exigible  from  the  vassal,  comprehending  poor's-rates,  cess,  ministers' 
stipend,  &c.  Accordingly,  the  action  contains  conclusions  to  that  effect,  although  the 
petitory  conclusion  relates  only  to  sums  paid  under  assessments  for  poor's-rates  for  the 
parish  of  South  Leith.  On  the  other  hand,  the  defenders  originally  met  the  action  by 
maintaining  that  the  words  in  the  clause  on  which  the  pursuer  founds  must  be  held  to 
have  been  inserted  by  mistake.  Latterly  this  ground  of  defence  has  been  abandoned ; 
but  while  the  whoU  conclusions  of  the  action  are  still  resisted,  and  a  general  absolvitor 
asked,  the  defenders  have  not  suggested  any  reading  of  the  clause  which  appears  to  the 
Lord  Ordinary  to  warrant  that  result^  by  satisfying  its  words,  taking  them  (as  it  is 
thought  they  must  be  taken)  to  provide  for  a  case  in  which  some  public  burdens  other 
than  the  city  burdens,  exigible  from  or  in  respect  of  the  lands  and  tithes,  are  to  be  paid 
by  the  Hospital. 

*'  It  is  tiiought  that,  reading  the  whole  clause  together,  it  can  hardly  be  disputed  that 
if  the  question,  whether  the  obligation  laid  upon  and  undertaken  by  the  Hospital 
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applies  to  the  parochial  burden  of  poor's  rates,  which,  since  the  date  of  the  extension  of 
the  royalty  over  the  lands  and  houses  being  built  thereon,  have  been  levied  on  Uie 
occupiers  of  said  houses  in  respect  of  their  occupancy  thereof,  depended  for  its  solution 
simply  on  the  meaning  of  the  words,  '  all  other  legal  or  public  burdens,'  these  voids 
must  be  held  to  embrace  parochial  burdens  or  poor's-rates ;  and  for  this  reason,  that  thej 
are  obviously  meant  to  be  embraced,  and  are  embraced  by  the  words,  *  pubHc  burdens,' 
in  the  prior  part  of  the  clause  to  which  the  subsequent  part  has  reference  back.  By 
that  prior  part  of  the  clause  the  obligation  [3]  thrown  on  the  proprietor  of  the  ground 
certainly  extended  to  the  payment  for  the  houses  to  be  built,  of  inter  €Uia,  the  poor-rates, 
to  payment  of  which  the  inhabitants  of  Edinburgh  were  liable  and  subject ;  and  if  so, 
the  same  words  could  not  receive  a  more  limited  meaning  in  the  subsequent  part  of  the 
clause,  if  not  accompanied  by  any  other  words  of  restrictive  character.  But  then  it  is  to 
be  observed,  that  while  the  public  burdens  declared  to  be  leviable  in  the  event  mentioned, 
in  respect  of  the  houses  to  be  built,  are  described  in  the  first  part  of  the  clause  as  being  the 
same  'as  the  other  inhabitants  of  the  city  are  subject  and  liable  to  pay,'  the  other  1^ 
and  public  burdens  in  the  second  part  of  the  clause,  and  of  which  the  proprietor  is  to  be 
relieved,  are  described  as  '  all  other  legal  and  public  burdens  which  may  be  imposed  on 

*  the  said  lands  and  tithes.^ — Do  these  words  comprehend  poor's  rates,  or  do  they  not 
exclude  them  ?  Poor's  rates,  strictly  speaking,  are  not  imposed  on  the  lands  and  tiihs&. 
They  are  not  a  real  but  a  personal  burden ;  therefore,  construing  the  words  strictly,  it 
may  be  said  that  poor's  rates  are  not  one  of  the  other  legal  or  public  burdens  which  are 
to  be  paid  by  the  Hospital — the  Hospital's  obligation  being  limited  to  those  to  be  imposed 
on  tlie  lands  and  tithes.  But  then  it  is  to  be  considered  whether  this  strict  consl^ction 
can  be  applied,  looking  to  the  mode  in  which  the  preceding  part  of  the  clause  is  con- 
ceived, which  does  plainly  comprehend  poor  rates,  and  where,  nevertheless,  the  form  of 
expression,  although  not  so  absolute  as  in  the  portion  that  follows,  clearly  resembles  it, 
for  the  burdens  there  spoken  of  are  described  as  burdens  which  *  the  houses  to  be  built 
'  thereon,'  that  is,  on  the  ground  feued,  *  shall  be  subject  and  liable  to  pay.'  These 
houses  are  to  be  subject  and  liable  to  pay  the  same  public  burdens  as  *  the  other  inhabi- 
'  tants  of  the  city  are  subject  and  liable  to  pay.'  In  these  last  words,  no  doubt,  more  of 
a  personal  character  is  given  to  the  burdens  referred  to.  Still  the  phraseology  of  the 
whole  clause  may  be  held  to  be  too  loose  to  admit  of  a  distinction  being  taken  betwixt 
the  first  and  the  last  parts  upon  which  safely  to  rest  a  construction  which  shall  extend 
the  first  part  of  the  clause  in  relation  to  burdens  to  be  incurred  to  parochial  burdens, 
inter  alia^  to  poor's-rates  (which  that  part  of  it  certainly  does  embrace),  and  shall  limit 
the  latter  part  of  the  clause  to  those  legal  and  public  burdens  which  in  a  strict  sense  are 
burdens  imposed  upon  the  lands  and  tithes.  On  the  other  hand,  it  is  noticeable  that 
with  reference  to  these  last,  which  are  thus  in  express  words  stated  to  be  burdens  that 
may  be  imposed  on  the  lands  and  tithes,  the  obligation  undertaken  is,  that  they  *  are  to 

*  be  paid  by  the  Hospital  out  of  the  said  feu-duty.'  This  may  in  some  degree  aid  the 
restricted  construction  of  the  obligation.  If  the  burdens  to  be  paid  are  to  be  paid  out  of 
the  feu-duty,  which  is  a  real  burden,  it  may  be  said  that  this  points  at  the  burdens  them- 
selves being  also  of  the  same  kind,  and  that,  accordingly,  they  are  declared  to  be 
burdens  that  may  be  imposed  on  the  lands  and  tithes.  To  which  it  may  be  added,  as  a 
further  confirmation  of  the  limitation,  that  the  amount  of  the  feu-duty  to  be  received 
renders  the  undertaking  of  relief  from  such  a  burden  as  poor's-rates,  which  might  come 
to  be  a  most  onerous  one,  rather  improbable. 

'*  But  then,  what  is  the  case  as  regards  ministers'  stipend  and  cess  1  Do  the  words 
not  reach  the  latter  1  Since  the  extension  of  the  royalty,  and  the  subjection  to  city 
burdens,  who  has  borne  the  burden  of  the  portion  of  the  cess  for  the  county  falling  on 
the  lands  feued  ?  Again,  with  respect  to  ministers'  stipend.  Does  it  not  fall  within  the 
words,  *  which  may  be  imposed  on  the  said  lands  and  tithes  ?  How  has  the  stipend  pay- 
able at  the  date  of  the  feu,  or  subsequent  augmentations,  been  dealt  with  ? 

"  And  this  leads  the  Lord  Ordinary  to  avert  to  the  plea  which  the  defenders  founded 
on  the  words,  *  which  may  be  imposed,'  that  the  Hospital's  obligation  is  thereby  confined 
to  burdens  which  might  be  created  after  the  subjection  of  the  houses  or  lands  to  the 
city  burdens,  while  there  are  excluded  from  it  all  burdens  to  which  the  lands,  houses,  or 
inhabitants,  or  tithes,  might  at  the  time  be  subject  by  law,  although  not  actually  then 
laid  on  or  exacted ;  as  for  instance,  poor's-rates,  which  were  burdens  for  which  by  law 
they  were  liable,  although,  from  the  state  of  the  parish  of  South  Leith,  none  might  at 
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the  tiine  have  required  to  be  assessed  or  levied.  The  Lord  Ordinary  doubts  the  sound- 
ness of  this  argument.  Little  was  said  on  the  point  on  either  side.  He  thinks 
authorities  may  be  found  in  regard  to  the  construction  of  similar  words  in  other  cases. 
Can  the  plea  be  urged  in  reference  to  stipend  payable  at  the  date  referred  to  to  the 
ministers  of  South  Leith,  or  subsequent  augmentations  ? 

*'  Finally,  there  remains  the  question,  whether,  assuming  the  liability  of  the  Hospital, 
it  can  be  carried  farther  than  the  amount  of  the  feu-duty  ? 

"The  Lord  Ordinary,  after  careful  consideration,  has  not  been  able  to  come  to  any 
clear  conclusion  upon  the  matters  at  issue ;  and  he  has  therefore  not  disposed  of  the  case 
by  a  judgment,  as  he  had  intended  to  do." 

At  advising. 

Lord  Justiee-Clerk, — ^The  clause  in  the  original  feu-charter,  on  which  the  pursuer 
founds,  is  certainly  very  imskilfully  framed,  whatever  was  the  object  in  view,  and  its 
terms  have  enabled  the  parties  to  present,  in  argument^  a  great  variety  of  views  and 
suggestions  on  both  sides,  most  of  which  I  think  it  quite  unnecessary  to  notice. 

The  view  I  take  of  the  case  will  be  rendered  the  more  distinct  by  pointing  out, 
shortly,  the  statement  in  the  summons  of  the  grounds  of  action — after  a  narrative  as  to 
the  assessments  for  the  poor,  it  states, — ''That  this  was  the  everU  contemplaied  by  the 
said  charter  granted  to  Mr.  James  Grant  by  the  feoffees  in  trust  and  Governors  of  the 
Hospital,  on  the  concurrence  of  which  event  the  said  feoffees  and  governors  thereby  boimd 
and  obliged  themselves  to  pay  all  legal  and  public  burdens  which  might  be  imposed  on 
the  said  lands  and  tithes,  othsr  than  the  public  burdens  to  which  the  inhabitants  of  the 
city  of  Edinburgh  should  be  subject  and  liable,"  &c. 

Upon  this  narrative,  and  a  further  statement  respecting  the  sums  recently  levied  by 
assessment  for  poor's-rates  in  the  parish  of  South  Leith,  the  summons  concludes — (reads 
conclusions). 

From  an  early  stage  in  the  argument^  I  have  been  satisfied  that  the  charter  and  the 
summons  do  not  relate  to  the  same  matter;  and  that  the  event  contemplated  in  the 
charter,  so  far  as  there  is  any  claim  of  relief  at  all,  was  simply  the  extension  of  the 
royalty  over  the  lands  in  question.  Further  consideration  of  the  case  has  brought  me  to 
a  very  clear  conclusion,  that  no  other  view  can  be  rested  on  any  solid  foundation.  But 
the  summons  distinctly  assimies,  as  the  necessary  foundation  of  the  pursuer's  case,  that 
the  disjimction  from  South  Leith,  and  the  subsequent  provision  continuing  liability  to 
South  Leith,  was  the  event  for  which  some  sort  of  relief  was  intended. 

Let  us  see  what  the  case  is. 

L  The  lands  in  question  were  for  the  first  time  feued  out  in  1755.  The  extension 
of  the  royalty  could  then  be  made  a  condition  of  the  feu,  as  it  clearly  "was.  The 
Governors  of  Heriot's  Hospital  had  not  to  obtain  the  consent  of  a  party  holding  already 
a  perfect  and  full  right  to  the  lands  over  which  the  Town-Council,  who  formed  the 
greater  part  of  the  Governors,  might  propose  to  extend  the  royalty,  or,  indeed,  to  make 
any  concession  by  bargain  in  order  to  leave  the  power  clear  and  entire.  It  was  enough 
to  provide  for  the  result. 

2.  The  clause  in  question  is  not,  in  the  first  place,  and  in  its  form  and  leading  con- 
ception, a  clause  of  relief  at  all.  It  is  a  clause  of  imposition,  distinctly  providing  for 
heavy  burdens  in  the  event  of  the  royalty  being  extended,  as  a  result  which  must  foDow 
if  that  event  should  take  place. 

3.  Any  intention  to  relieve  the  feuar,  as  it  is  not  indicated  on  the  face  of  the  clause, 
so  it  is  not  very  reconcilable  with  the  charaqter  of  the  transaction. 

The  party  applied  to  the  Hospital  for  a  feu,  obviously  a  matter  of  great  interest  and 
value  to  him,  and  which  being  to  one  of  the  Governors,  was,  if  not  a  bit  of  a  job,  at 
least  probably  a  grant  in  itself  out  of  love  and  favour.  But  all  parties  then  contem- 
plated the  extension  of  the  royalty,  and  the  Town  and  Heriot's  Hospital,  the  parties 
most  interested  in  the  business,  had  various  plans  to  be  executed,  and  general  interests 
to  be  promoted  by  that  measure.  Hence,  to  place  this  party  on  a  different  footing  from 
any  other  feus  to  be  made  before  or  after  this  extension,  would  have  been  a  very  wanton 
and  extraordinary  sacrifice  on  the  part  of  the  hospital,  and  might  entail  on  themselves 
burdens. 

They,  therefore,  as  was  to  be  expected,  provided  for  the  probable  extension  of  the 
royalty  over  the  ground  so  to  be  feued  out,  in  order  that  the  feuar  might  bear  the 
biirdens  arising  from  that  measure  which  the  granters  wished  so  much  to  carry  out. 
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4.  The  only  event  contemplated  and  provided  for  is  the  extension  of  the  royalty. 
The  foundation  of  the  summons,  that  there  is  a  reference  to  the  disjunction  of  the  lands 
from  South  Leith,  and  to  the  further  provision  in  the  statute,  that  they  shall  [4]  remain 
liable  for  all  the  parochial  burdens  of  South  Leith,  entirely  fails.  There  is  not  a 
word  in  the  clause  which  alludes  to,  or  provides  for  that  totally  distinct^  separate,  and 
different  statutory  arrangement,  on  which  the  extension  of  the  royalty  in  no  degree 
depended. 

The  clause  is  as  follows  : — "  Providing  alwaysy  as  it  is  hereby  expressly  provided  and 
declared,  that  the  said  Mr.  James  Grant  and  his  foresaid  shall  free  and  relieve  the  and 
Hospital  and  Governors  thereof,  and  the  foresaid  feurduty  of  and  from  all  multures 
which  can  be  claimed  furth  of  the  said  five  acres,  24  falls,  and  6-lOths  of  a  fall,  or  21 
ells  of  land,  as  payable  to  any  mill  to  which  the  same  may  have  been  astricted :  And 
further,  that  the  said  Mr.  James  Grant  and  his  foresaids  shall  inclose  the  haill  lauds 
above  mentioned  on  their  own  proper  charges,  and  shall  have^no  demand  on  the  Hospital, 
or  the  tenants  thereof,  for  laying  to  any  inclosure  to  his  dyke  after  he  has  inclosed  tJie 
said  ground :  And  also,  that  in  case  the  royalty  of  the  city  of  Edinburgh  shall  at  any 
time  be  hereafter  extended  so  as  to  comprehend  the  grounds  now  feued,  the  said  Mr. 
James  Grant  and  his  foresaids,  or  the  proprietors  of  the  said  ground  for  the  time,  shall 
not  only  be  subjected  to  build  such  houses  as  they  shall  build  thereon,  agreeable  to  the 
plan  to  be  concerted  by  the  Town-Council  of  Edinburgh,  and  other  managers  for  the 
time  j  but  likewise  the  houses  to  be  built  thereon  shall  be  subject  and  liable  to  pay  the 
same  public  burdens  as  the  other  inhabitants  of  the  city  are  subject  and  liable  to  pay, 
and  these  for  all  other  legal  or  public  burdens  which  may  be  imposed  on  the  said  lands 
and  tithes,  and  which  are  to  be  paid  by  the  Hospital  out  of  the  said  feu-duty,  and  for 
all  other  burden,  exaction,  question,  demand,  or  secular  service  which  can  anyways  be 
exacted  or  required  for  the  lands  and  tithes  above  mentioned." 

Now,  whether  the  whole  of  the  concluding  part  of  the  clause  is  really  only  a  clause 
of  usual  style,  as  the  last  section  imdoubtedly  is,  or  whether,  if  there  is  any  relief  in  any 
case  indirectly  provided,  the  same  is  limited,  as  Lord  Corehouse  and  the  Court  held  in 
the  case  of  Sprott,  to  burdens  which  might  be  imposed  for  the  first  time  by  statute;  or 
whether  poor's-rates  are  here  included,  inasmuch  as  the  expression  is  imposed  on  the 
said  lands : — And  whether  the  relief,  if  any,  could  exceed  the  feu-duty  or  the  obhg»tion 
of  relief  if  undertaken,  be  satisfied  by  that  result^ — ^Now,  passing  by,  I  say,  all  theae 
questions — on  which  I  need  give  no  opinion  in  my  view  of  the  case — ^it  is  quite  plain 
to  me,  upon  the  terms  of  the  clause,  that  the  oidy  event  contemplated  and  provided  for 
is  the  extension  of  the  royalty.  The  clause  is  strictly  confined  to  that  events  and  to 
that  event  alone. 

Now,  if  extension  of  the  royalty  was  alone  contemplated,  and  if  that  alone  had 
followed,  what  would  have  been  the  necessary  result  ?  Why,  that  the  lands  would  have 
remained  still  in  South  Leith  parish,  and  with  all  the  liabilities  attached  thereto  to  that 
parish.  Then,  if  the  event  alone  contemplated  was  extension  of  the  royalty,  then  it 
follows  that  the  continuance  of  the  lands  in  South  Leith  parish,  and  of  liabiUty  in  its 
burdens,  was  necessarily  a  result  which  must  have  been  contemplated  as  one  to  which 
the  feu  could  be  subjected. 

Now,  observe  what  is  the  statute  which  did  pass  after  this  grant. 

Attend  to  its  separate  provisions  for  extension  of  the  royalty,  and  the  separate  and 
distinct  enactments  as  to  the  parochial  alterations. — (Goes  over  the  statute.) 

These  two  arrangements  were  wholly  separate  matters.  We  all  know — and  Mr. 
Mackenzie  fully  shewed  on  reference  to  various  subsequent  statutes — ^that  the  extension 
of  the  royalty  did  not,  even  in  theory  and  consistency,  imply  any  di^unction  from  the 
old  parish,  or  any  liability  for  double  parochial  burdens,  such  matters  being  necessarilj 
the  subject  of  distinct  and  separate  arrangement  with  the  parishes,  and  of  distinct  and 
special  substantive  enactments.  The  statutory  extension  of  the  royalty,  with  all  its 
necessary  or  appropriate  consequents  as  to  the  jurisdiction  of  the  magistrates,  liability 
for  city  taxes,  &c.,  did  not,  vi  stcUuti,  import  to  any  extent  any  diarjunction  from  the 
parish  in  which  the  lands  were  situate.  Not  in  the  least.  Hence  the  extension  of  the 
royalty  by  statute  imports  no  such  result.  Neither  did  the  plan  and  theory  of  extension 
of  the  royalty  import  that  such,  as  a  proper  consequence,  would  be  attempted  at  the 
same  time.  If  the  proposal  of  tJie  one  implied  the  proposal  of  the  other,  then  the  pro- 
vision in  the  charter  ought  to  have  been  so  worded  as  to  provide  for  an  events  which, 
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though  to  be  substantiyely  enacted,  was  yet  equally  contemplated.  But  the  proposal  of 
the  one  measure,  does  not  imply  the  other. 

But  farther,  disjunction  from  the  old  parish  and  annexation  to  a  city  parish,  would, 
in  itself,  terminate  all  connection  with  the  old  parish,  and  all  liability  for  its  burdens. 
And  hence,  thai  last  result,  viz.,  of  continued  liabiKty  of  parochial  burdens  to  the  parish 
from  which  the  lands  were  disjoined,  was  brought  about  by  a  third  and  equally  separate 
and  distinct  statutory  enactment. 

In  some  of  the  other  and  subsequent  statutes,  there  is  extension  of  the  royalty  alone, 
and  no  disjunction  from  the  parish  in  which  the  lands  were  situate  and  annexation  to  a 
city  parish.  In  one  I  think  there  is  annexation  and  no  disjunction.  In  others,  the 
lands  are  relieved  from  double  assessment,  or  remain  liable  only  for  one. 

All  these  various  results  being  matters  for  arrangements  with  the  parishes  or  other 
parties,  quite  separate  and  distinct  from  the  extension  of  the  royalty,  are  substantively 
and  separately  provided  by  express  enactments.  There  can  be  no  doubt  that  but  for  the 
separate  and  distinct  enactments  as  to  disjunction  and  liability  to  South  Leith,  the  facts 
now  founded  on  could  not  have  occurred  at  all.  But  that  is  not  the  event  contemplated 
and  provided  for  in  the  charter.  And  hence,  I  think,  the  case  of  the  pursuer 
wholly  fails. 

Lord  Medwyn  has  authorized  me  to  state  that  he  has  formed  a  very  decided  opinion 
that  the  defenders  are  entitled  to  judgment, — though  not  resting  solely  or  chiefly  on  the 
ground  above  stated. 

Lord  Moncreiff. — This  cause  has  at  least  the  appearance  of  being  attended  with 
considerable  difficulty.  The  very  peculiar  nature  and  terms  of  the  clause  in  the  charter 
founded  on,  unavoidably  present  this  appearance  of  difficulty. 

But  I  am  of  opinion,  that  when  the  matter  has  been  fully  sifted,  the  conclusion  of 
the  summons  in  this  action  cannot  be  maintained. 

It  is  an  action  of  reliqf  directed  by  the  pursuer  as  a  vassal,  against  the  Governors  of 
Heriot's  Hospital,  as  the  superiors  of  the  grounds  held  by  him  in  feu.  And  it  is  and 
must  be  founded  solely  on  the  charters,  in  virtue  of  which,  as  matter  of  contract,  he  has 
a  l^al  title  of  property  in  those  grounds. 

The  precise  conclusion  of  the  summons  is,  to  have  it  found  and  declared,  on  a 
narrative  of  the  clauses  of  the  charter,  and  of  an  obligation  "by  virtue  of  the  clauses  of 
relief  and  warrandice  above  recited ; "  that  the  defenders  are  bound  and  obliged  to  free  and 
relieve  the  pursuer,  and  his  heirs  and  successors,  proprietors  of  the  said  lands,  and  his 
and  their  feuars  and  vassals  therein,  "  of  and  from  payment  of  poor-rates  or  assessment 
for  the  support  of  the  poor  within  the  parish  of  SotUh  LeitJiy  and  all  other  legal  and 
public  burdens,  imposed  or  to  be  imposed  on  the  said  lands  and  the  teinds  thereof, 
excepting  always  the  burdens  imposed  on  and  payable  by  the  owners  or  occupiers  of  the 
said  lands,  and  of  the  houses  and  buildings  erected  thereon,  as  inhabitants  of  the  city 
of  Edinburgh,  and  in  respect  of  the  said  lands  and  others,  being  comprehended  within  the 
royalty  of  the  said,  dty,  and  subjected  to  the  jurisdiction  or  municipal  government  of  the 
Lord  Provost,  &c.,  in  virtue  of  the  statute  passed  in  the  seventh  year  of  his  late 
Majesty,"  &c. 

The  first  part  of  this  conclusion  is  specific — for  relief  of  poor  rates  in  the  parish  of 
South  Leith.  The  rest  of  the  conclusion  is  general  and  indefinite.  But  when  jye  read 
in  a  summons  such  a  specific  conclusion  for  relief  of  poor-rates  exacted  and  paid  for  the 
parish  of  South  Leith,  we  naturally  expect  to  find,  eith^  in  the  charters  by  which  the 
lands  are  held,  or  in  the  statute  referred  to,  an  obligation  equally  specific  to  give  t?ud 
precise  relief  in  the  case  which  has  occurred.  But  I  find  nothing  of  the  kind.  The 
claim  of  relief  is  entirely  rested  on  a  very  general  clause  in  the  original  charter,  of  very 
difficult  and  doubtful  interpretation,  not  applied  to  anything  specific  which  existed  at 
the  date  of  it,  or  to  anything  specific  even  in  prospect  It  is  not,  and  could  not,  be  said 
that  the  poor  rates  referred  to,  have  been  created  or  imposed  by  any  act  of  the  defenders, 
the  superiors ;  and  it  seems  to  me,  that  it  would  require  a  strong  and  precise  provision, 
either  in  the  charter  or  in  some  statute,  to  impose  on  the  superiors  such  an  obligation  of 
relief  from  a  burden  quite  extraneous  to  the  title. 

When  we  look  more  closely  into  the  circumstances  of  the  case,  it  is  found  to  stand 

thus : — Mr.  James  Grant  obtained  the  feu  of  5  acres,  then  situated  in  the  parish  of  South 

Leith,  in  1756.     The  lands  were  then  unquestionably  subject  to  the  pa- [6] -rochial 

burdens  of  that  parish;  and  it  was  neither  intended,  nor  at  all  provided,  that  thQ 
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Hospital  should  be  under  any  obligation  to  relieve  the  fenar  of  those  burdens.  But  the 
clause  of  reddendo  in  the  charter,  after  regulating  the  feu-duty  to  be  paid,  and  ej^Mwiy 
providing  that  the  vassal  should  be  bound  to  relieve  the  Hospital  of  the  few-duty  of  aU 
mvltures  exigible  from  the  lands,  goes  on  to  make  a  specific  provision  in  regard  to  a  con- 
tingent event  anticipated,  for  throwing  on  the  vassal  an  additional  burden  in  that  event, 
whether  on  the  ground  of  benefit  to  be  thereby  derived  by  him,  or  for  any  other  cause. 
The  event  is  thus  described : — "  That  in  case  the  royalty  of  the  city  of  Edinburgh  shall 
at  any  time  be  hereafter  eastended,  so  as  to  comprehend  the  grounds  now  feued."  This 
is  the  case,  and  the  only  case  provided  for  by  the  words  which  follow.  There  is  nothing 
said  of  any  eventual  disjunction  of  these  lands,  ecclesiastically,  from  the  parish  of  South 
Leith,  and  annexation  of  them  to  the  parish  of  the  city ;  nor  is  there  one  word  in  the 
clause  about  the  then  existing  liability  of  them  to  the  parochial  burdens  of  South  Leith, 
or  about  any  change  contemplated  in  that  existing  common  law  obligation.  The  clause 
simply  provides,  that  in  the  single  event  of  t?ie  royalty  being  extended  over  these  aciea, 
the  vassals  shall  be  bound  to  build  any  houses  to  be  erected  on  them,  according  to  a  plan 
to  be  concerted  with  the  Town-Coimcil ;  and  then  farther,  "  that  the  houses  to  be  built 
thereon  shall  be  subject  and  liable  to  pay  the  same  public  burdens  as  the  other  ivhcMiois 
of  the  city  are  stibfect  and  liable  to  pay"  This  is  the  contingent  obligation  laid  on  the 
feuar ;  and,  if  nothing  more  had  happened  but  the  subsequent  extension  of  the  royaUyj 
though  the  obligation  as  between  the  contracting  parties  must  have  taken  effect, 
according  to  whatever  construction  might  be  put  on  it  with  reference  to  the  single  event 
contemplated,  very  clear  it  is,  that  the  relation  in  which  the  proprietor  of  the  grounds 
stood  to  the  parish  of  South  Leith,  could  not  have  been  in  any  manner  thereby  affectei 

But  the  clause  goes  on  in  these  words : — "And  these  for  all  other  legal  or  piMk 
burdens  which  may  be  imposed  on  the  said  lands  and  tithes,  and  which  are  to  be  paid  by 
the  Hospital  out  of  the  said  feu-duty^  and  for  all  other  burden,  exaction,  question, 
demand,  or  secular  service  which  can  any  way  be  exacted  or  required  for  the  lands  and 
tithes  above  mentioned."  These  words  are  very  vague  and  difficult  of  construction. 
But  the  question  is,  whether  they  are  such  as  to  impose  an  obligation  of  relief  from  a 
burden  which  previously  affected  the  lands,  in  favour  of  a  third  party,  and  which  was  in 
no  way  created  by  the  simple  extension  of  the  royalty  which  afterwards  took  place! 
Very  clearly,  it  is  not  an  express  undertaking  or  imposition  of  such  an  extraordinaiy 
obligation.  And  the  question  is,  whether  it  must  be  implied,  in  consequence  of  the 
peculiar  circumstances  which  afterwards  occurred  1 

By  the  statute  7  Oeo.  III.,  c.  27,  the  royalty  of  the  city  of  Edinburgh  toas  extended 
over  the  grounds  in  question ;  and  it  was  so,  with  a  precise  recital  and  enactment  of  the 
stipulated  condition,  that  upon  that  event  the  houses  to  be  built  thereon  should  be 
subject  to  the  same  burdens  as  the  other  inhabitants  of  the  city  are  subject  to.  Thus, 
the  only  event  contemplated  in  the  cJiarter  did  emerge ;  and  the  condition  annexed  to  it 
necessarily  took  efTect.  But,  if  the  statute  had  done  nothing  more,  the  condition  of 
these  grounds,  as  still  ecclesiastically  situated  within  the  parish  of  South  Leith,  would 
have  simply  continued  precisely  as  it  was  before,  and  I  should  think  they  would  still 
have  been  Uable  to  the  parochial  burdens  of  that  parish.  And  if  they  had  been  left  in 
that  state,  I  see  not  how  any  claim  of  relief  from  those  burdens  could  have  been  founded 
on  the  charters. 

But  it  was  thought  expedient^  in  obtaining  the  act  of  parliament^  to  do  something 
more.  The  lands  were  disjoined  from  the  parish  of  South  Leith,  and  annexed  to  the 
parish  of  8t,  Giles,  Edinburgh.  It  must  be  presumed  that  Mr.  Allan  gave  his  consent 
to  this.  And  if  there  had  not  been  another  clause  in  the  statute,  the  effect  would  have 
been,  ipso  facto,  to  relieve  or  exempt  the  lands  so  disjoined  and  annexed  from  the 
parochial  burdens  of  South  Leith,  to  which  parish  they  no  longer  belonged.  But  the 
consent  of  the  heritors  of  South  Leith  having  been  indispensable  to  the  arrangement  of 
disjunction,  it  was  not  to  be  expected  that  they  would  consent  to  the  release  of  the  pro- 
prietors from  the  obligations  to  which  they  were,  by  law,  subject  to  that  parish. 
Accordingly,  a  special  clause  was  introduced,  bearing  that  the  lands  disjoined,  and  the 
heritors  thereof,  "  shall  remain  liable  and  bo  subjected  to  the  ministers^  stipends  and  o^ 
parochial  burdens," — ^that  is,  the  parochial  burdens  of  South  Leith. 

It  is  evident  to  me,  that  these  clauses  of  the  act  of  parliament  went  to  establish  a 
state  of  things  to  which  the  charter  bore  no  reference.  But  the  statute  being  a  public 
act,  to  which  unquestionably,  Mr.  Allan  among  others  was  a  party  having  a  deep 
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interest,  necessarily  took  effect  according  to  its  terms ;  and  the  obligation  for  the  South 
Leith  parochial  burdens  remained  with  Mr.  Allan  and  his  sub-feuars,  not  by  anything 
done  by  the  superiors,  the  Governors  of  Heriot's  Hospital,  nor  by  the  force  of  any  pro- 
vision expressed  in  their  charter,  and  not  by  the  mere  extension  of  the  city  royalty ;  but 
solely  by  the  force  of  the  peculiar  clauses  of  the  act  of  parliament^  with  reference  to  the 
disjunction  and  annexation  of  the  lands  in  their  parochial  relations. 

In  this  state  of  the  case,  I  cannot  see  how,  by  any  construction,  the  very  obscure 
words  of  the  charter  can  be  twisted  into  an  obligation  by  the  superiors  to  relieve  the 
vassal  of  burdens  for  which  confessedly  he  had  no  claim  of  relief  at  the  date  of  the 
charter,  and  which  are  neither  created  nor  maintained  by  the  mere  extension  of  the 
royalty — the  single  event  to  which  any  of  the  provisions  of  the  charter  relate.  The 
claim  of  Mr.  Allan  in  the  present  case  has  probably  been  suggested  by  the  discussions  in 
the  case  of  M*Craw  v,  the  Waterloo  Hotel  Proprietors  (2  Sh.  and  M*L.,  773),  and  the 
judgment  of  the  House  of  Lords.  But  the  question  in  that  case  was  of  an  entirely 
different  nature.  If  Mr.  Allan  thought  that  he  had  any  good  ground  for  resisting  the 
claim,  on  the  part  of  the  parish  of  South  Leith,  or  for  requiring  the  Magistrates  of 
Edinburgh  (a  different  party  from  the  Governors  of  Heriot's  Hospital)  to  pay  any  part 
of  the  assessment  for  that  parish,  according  to  the  principle  of  the  judgment  of  this 
Court  in  that  case,  he  might  have  tried  that,  though,  how  it  could  be  maintained  is  not 
obvious,  in  the  face  of  the  positive  words  of  the  statute  in  this  case,  on  the  one  hand 
disjoining  and  annexing  the  lands,  and,  on  the  other,  declaring  that  they  should, 
notwithstanding,  continue  to  be  subject  to  the  parochial  burdens  of  South  Leith.  But 
any  view  which  might  be  entertained  on  such  a  question  never  could  warrant  the 
demand,  that^  under  the  private  charter  now  before  the  Court,  the  superiors  of  the 
ground  shall  relieve  the  vassal  of  burdens  in.  favour  of  a  third  party ^  which  existed 
before  the  constitution  of  the  feu,  and  are  continued,  not  at  all  in  consequence  of  the 
contemplated  event  of  the  extension  of  the  royalty  of  the  city,  but  solely  by  the  force  of 
a  specific  enactment  in  a  public  statute. 

I  am,  therefore,  for  sustaining  the  defences  for  the  Grovernors  of  Heriot's  Hospital, 
and  assoilzieing  them  from  Mr.  Allan's  action. 

Some  other  questions  have  been  agitated,  on  which  I  do  not  think  it  necessary  to 
give  any  opinion,  being  satisfied  with  the  grounds  of  defence  to  which  I  have  fully 
adverted.  If  I  had  thought  it  necessary  to  form  any  opinion  on  the  question  to  which 
your  Lordship  says  Lord  Medwyn  alludes  (viz..  Whether  this  is  a  burden  on  lands  X)  I 
should  probably  have  concurred  in  his  opinion.  But  I  have  not  thought  that  necessary 
to  the  decision  of  the  cause. 

Lord  Gockbum, — The  clause  which  we  are  now  required  to  construe  is  so  confusedly 
expressed,  that  we  cannot  wonder  at  the  variety  of  meanings  that  have  been  ascribed  to 
it.  Scarcely  any  interpretation  can  be  put  upon  it  to  which  plausible  objections  may 
not  be  opposed. 

But^  considering  the  case  before  us  to  be  confined  to  the  pursuer's  claim  for  relief 
from  the  poor-rates  due  to  South  Leithy  which  was  the  only  point  argued,  I  am  of  opinion 
that  this  claim  is  not  weU-f  ounded. 

Before  saying  anything  on  more  minute  points,  there  is  one  general  view  which,  if  it 
be  sound,  supersedes  the  whole  of  the  pursuer's  plea.  It  is,  that  the  obligation  of  relief 
undertaken  by  the  defenders,  whatever  its  meaning  otherwise  may  be,  is  only  applicable 
to  burdens  arising  from  the  fact  of  the  royalty  being  extended  over  these  lands.  If  this 
be  true,  then  the  obligation  does  not  apply  to  poor  rates  exigible,  not  in  consequence  of 
this  extension^  by  the  parish  of  South  Leith.  Now,  it  seems  to  me  that  this  truly  was 
the  character  and  the  extent  of  the  intended  liability.  I  arrive  at  this  conclusion  chiefly 
on  two  grounds. 

In  the  first  place,  the  obligation  seems  to  me  to  be,  not  merely  preceded  by  a 
reference  to  the  probable  extension  of  the  royalty,  but  to  be  inseparably  connected  with 
that  fiEM^t.  Everything  is  undertaken  "  in  case  the  royalty  shall  at  any  time  hereafter  be 
extended,  so  as  to  comprehend  the  grounds  now  feued."  This  was  the  only  event  that 
the  parties  were  contemplating,  or  [6]  meant  to  provide  for.  In  reference  to  this, 
it  is  conditioned  that  the  houses  are  to  be  built  on  a  plan  to  be  settled  by  the  Town- 
Council,  &c.  &c., — that  the  city  assessments  are  to  reach  these  houses — and  that,  quoad 
vUra,  the  Hospital  is  to  relieve  its  vassals.  But,  quoad  idtra,  of  what  f  I  think,  of 
burdens,  &c.,  lidd  on  the  land  as  thus  brought  mthin  the  royalty,    J  discern  no  sympton^ 
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of  any  intention  to  regulate  the  assessments  exigible  by  South  Leith,  or  to  regulate  any- 
thing except  certain  consequences  of  the  extension.  If  the  possible  demands  of  South 
Leith  were  in  view,  the  language  of  the  charter  is  made  obscurer  than  ever.  In  the 
second  place,  that  the  Hospital  should  engage  to  relieve  the  lands  from  all  consequences 
arising  from  the  extension,  except  those  laid  upon  all  inhabitants  within  the  royalty, 
was  not  imnatural ;  because  these  consequences  must  be  comparatively  light,  and  the 
Town-Council  could  control  them.  But^  no  intention  to  relieve,  not  merely  from  these 
consequences,  but  from  every  claim  that  might  be  made  by  third  parties  and  third  places, 
though  noway  connected  with  the  extension,  strikes  me  as  very  difficult  to  be  believed. 
It  is  a  rehef  that  seems  to  be  boundless,  and  to  have  no  relation  to  the  particular  con- 
tingency the  parties  were  trying  to  regulate. 

If  tJiis  view  is  not  to  be  taken,  and  if  a  liability  to  relief  of  burdens  not  introduced 
by  the  extension  is  to  be  held  to  exist,  we  must  then  consider  the  extent  of  this  liability. 
The  pursuer  maintains  that  it  at  least  reaches  the  South  Leith  poor-rates,  exigible  from 
the  houses. 

Now,  in  the  first  place,  the  obligation  is  to  relieve  of  the  burdens  to  be  imposed  on 
the  lands.  I  am  of  opinion  that  tins  does  not  include  poor  rates,  which  is  not  a  burden 
on  land,  but  a  personal  assessment,  though  the  land  may  be  taken  as  a  measure  of  its 
extent.  That  it  is  a  personal  tax,  is  expressly  found  by  Lord  Corehouse  in  his  inUr- 
loctUoTy  CLdhered  to  by  the  Court,  in  the  case  of  Sprott.  I  do  not  think  that  the 
judgment  in  the  case  of  Beid  is  against  this,  because  that  decision  plainly  went  upon 
this,  that  the  very  comprehensive  words  there  employed  shewed  that  the  obligation  wu 
ineard  to  extend  to  poor-rates.  And  no  decision  is  necessary  in  order  to  shew  that 
assessment  for  the  poor  is  not,  in  principle,  a  tax  upon  the  land,  because  it  need  never 
be  paid  upon  the  land ;  and  in  many  parishes  never  is  so.  It  may  be  laid  solely  on 
means  and  substance, — that  is,  on  the  personal  fortune  of  the  rate-payers.  I  am  not 
aware  of  anything  to  prevent  the  heritors  of  South  Leith  from  resorting  to  means  and 
substance  in  that  parish  whenever  they  please.  And,  if  they  were  to  do  so,  would  it  be 
maintained  that  the  payers  could  all  come  on  the  defenders  for  relief  ? 

In  the  second  place.  Even  though  tlie  obligation  did  apply  to  the  land,  I  do  not  see 
how  it  can  be  extended  to  all  the  houses  afterwards  built  upon  the  land.  The  extent  of 
the  buildings,  so  far  as  they  have  already  gone,  is  sufficient  to  make  the  Hospital's 
having  any  intention  to  pay  the  assessments  upon  them  most  exceedingly  improbable ; 
and  if  the  ground  should  all  be  covered  with  houses,  which  is  far  from  being  unlikely, 
the  arrangement  on  the  Hospital's  part,  would  have  an  almost  insane  appearance.  But 
it  is  not  on  this  tmprohahiltty  of  the  agreement  that  I  go.  I  take  the  direct  words  of 
the  contract.  The  event  of  the  ground  being  built  upon  is  anticipated  and  provided  for. 
The  houses  are  to  be  erected  on  a  plan  to  be  concerted  with  the  Town-Council,  and  they 
are  to  pay  the  Edinburgh  taxes.  This  is  all  the  provision  that  was  thought  requisite  for 
the  houses ;  and  having  arranged  as  to  them,  it  is  added,  that  the  Hospital  is  to  relieve 
the  vassal  of  the  public  burdens  to  be  imposed  on  the  land.  I  cannot  construe  this  to 
mean  that»  besides  relieving  the  vassal  of  burdens  laid  on  the  land,  the  Hospital  is  also 
to  relieve  all  the  sub-vassals  or  disponees  of  all  the  burdens  that  may  be  laid  on  their 
houses.  If  the  pursuer's  argument  be  sound,  I  do  not  see  how  we  could  avoid  compel- 
ling the  Hospital  to  relieve  the  vassal  and  his  disponees  of  their  property4ax.  It  is  a 
personal  tax  due  in  respect  of  property,  precisely  as  poor-rates  is.  This  result  is  only  to 
be  avoided  by  holding  the  obligation  neither  to  apply  to  the  houses  nor  to  personal 
burdens. 

In  the  third  place.  Whatever  it  applies  to,  I  am  inclined  to  think  (though  not  very 
confidently)  that  it  cannot  be  enforced  beyond  \h&  fevrdviy  for  the  year.  The  Ho^ital 
only  binds  itself  to  give  relief  "  out  of  the  said  feu-duty, ^^  If  an  absolute  liabihty  ym 
meant  to  be  incurred,  there  was  no  need  of  any  reference  to  the  feu-duty,  or  to  any  fund. 
But  the  feu-duty  was  plainly  referred  to  as  a  measure  or  limit.  When  a  person  engages 
to  pay  out  of  a  given  fund,  can  he  be  required  to  pay  more  ]  It  is  like  saying, — "  I'll  pay 
you  all  that  may  be  in  that  box."  The  pursuer  argued,  however,  that,  at  leasts  the 
whole  course  of  the  feu-duty  must  be  taken  into  calculation  ;  and  that  if  the  whole  of  it^ 
since  the  date  of  the  charter  in  1756,  and  in  all  time  coming,  be  computed,  there  may 
be  enough  to  meet  the  present  claim. — Not  all  future  claim,  especially  if  the  poor  rates 
rise,  and  the  houses  grow,  but  at  least  the  present  claim.  But  I  see  no  symptom  of  any 
obligation  beyond  granting  relief  of  the  annual  burden  out  of  the  corresponding  (mual 
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feu-duty.  The  Hospital  was  not  put  beyond  the  pale  of  the  principle  of  bona  fide 
perception  and  consumption.  According  to  the  pursuer's  view,  the  defenders  could 
never  use  the  feu-duty  at  all,  lest  a  time  should  come  in  which  the  whole  arrear  might 
be  necessary  for  the  relief.  I  do  not  think  that  this  is  what  was  meant,  or  what  is  said. 
In  short,  it  appears  to  me  that  the  defenders  are  not  liable  in  rehef  of  anything 
except  the  burdens  consequent  upon  the  extension  of  the  royalty ;  and  that  they  are,  at 
the  worst,  only  liable  for  burdens  laid  strictly  on  the  land ;  and  even  this  not  beyond 
the  amount  of  the  feu-duty  of  each  year  for  which  relief  is  due. 

The  Court  assoilzied  the  defenders. 


No.  18.         XX.  Jurist  40.     25  Nov.  1847.     Ist  Div.— Lord  Cuninghame, 

John  Ballinten  and  Mandatory,  Petitioner. — Moncreiff. 

EiCHARD  CoNNON  and  Company,  Respondents. — Shand. 

ArreetmentSy  Losing  of — Gaution — Bankrupt, — The  creditors  of  a  bankrupt  in  a  bill  for 
L.125,  raised  a  reduction  of  an  alleged  vendition  of  a  ship  belonging  to  the  bankrupt, 
on  the  dependence  of  which  they  arrested  the  ship.  The  Lord  Ordinary  on  the  BiUs 
loosed  the  arrestment  on  caution  for  L.300.  The  creditors  reclaimed,  and  maintained 
that,  as  their  proceedings  were  adopted  by  the  trustee,  and  the  whole  creditors  of  the 
bankrupt,  whose  debts  amounted  to  L.480,  the  arrestment  should  not  be  loosed  on 
caution  for  less  than  L.500.  The  Court  held  this  averment  irrelevant,  and  adhered  to 
the  interlocutor  of  the  Lord  Ordinary. 

The  respondents,  Connon  and  Company,  timber-merchants  in  Aberdeen,  were 
creditors  of  William  Leask,  shipowner  there,  on  a  bill  for  L.125,  dated  28th  March 
1846,  and  payable  at  five  months  after  date.  The  bill,  when  due,  was  dishonoured  and 
protested,  and  on  the  diligence  used  by  the  respondents,  Leask  was  rendered  legally 
bankrupt  on  19th  December  1846.  Sequestration  of  his  estates  followed  on  their  appli- 
cation, the  first  deliverance  bearing  date  12th  January  1847. 

On  the  20th  January  thereafter,  a  petition  was  presented  to  the  Sheriff  of  Aberdeen 
at  the  instance  of  John  Ballinten,  shipowner  and  innkeeper  at  Lynn  Regis,  in  Norfolk, 
the  grandfather  of  Leask's  wife,  and  by  his  mandatory,  praying  for  delivery  of  the  vessel 
called  "  the  True  Blue "  of  Aberdeen,  which  was  formerly  the  property  of  Leask,  but 
which  the  petitioners  stated  had  been  regularly  sold  to  Ballinten,  on  11th  December 
1846,  for  a  bona  fide  price  of  L.500.  Answers  were  lodged  by  Connon  and  Company; 
and  the  Sheriff  on  advising,  ordered  delivery  of  the  vessel  to  be  made  to  Ballinten. 
This  process  was  advocated. 

On  2d  February  1847,  Connon  and  Company  raised  a  summons  of  reduction  of  the 
alleged  vendition  to  Ballinten.  The  summons  proceeded  chiefly  on  the  ground  that  there 
had  been  no  fair  sale ;  but  that  a  transaction  merely  colourable  had  been  entered  into 
with  BaUlnten,  a  conjunct  and  confident  person,  for  the  transference  of  the  vessel,  with 
a  view  to  defeat  the  rights  of  the  creditors.  The  summons  therefore  concluded,  that  the 
alleged  sale  should  be  set  aside,  and  Ballinten  ordained  to  pay  them  the  sum  of  L.500, 
less  or  more  as  the  damage  sustained  by  the  alleged  vendition.  On  this  summons,  the 
pursuers  caused  the  vessel  to  be  arrested. 

Ballinten  and  mandatory,  presented  a  bill  for  loosing  arrestment,  offering  caution  for 
L300.  After  answers  had  been  lodged,  the  Lord  Ordinary  (Cuninghame)  pronounced 
the  following  interlocutor : — 

"17/^  September  1847. — The  Lord  Ordinary  havhig  considered  this  bill,  with  the 
answers  and  productions,  on  the  complainers'  finding  caution,  as  offered,  to  the  extent  of 
L.300  sterling — Passes  the  bill  for  loosing  arrestment." 

Thereafter,  Connon  and  Company  lodged  a  note  under  the  Act  of  Sederimt,  24th 
December  1838,  requesting  time  to  reclaim ;  stating  that  the  arrestment  at  their  instance 
was  truly  for  behoof  of  the  trustee  and  whole  creditors  of  Leask,  whose  debts  amounted 
to  upwards  of  L.480 ;  and  producing  extracts  from  the  minutes  of  a  meeting  of  the 
creditors,  and  a  report  by  the  trustee,  both  dated  17th  May  1847,  adopting  the  proceed- 
ings [41]  at  the  instance  of  Connon  and  Company,  as  for  behoof  of  the  whole  of  the 
creditors. 
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Lord  Cuninghame  thereupon  .pronounced  the  following  interlocutor : — 

2ith  September  1847. — Prohibits  any  bond  of  caution  for  L.300  to  be  received  for 
fourteen  days,  that  the  respondents  may  reclaim ;  and  thereafter,  if  a  note  is  lodged,  till 
the  same  is  advised. 

"  Note. — ^The  Lord  Ordinary  does  not  recollect  that  it  was  stated  before  that  the 
arresting  creditor  acted  for  the  tphole  creditors.  On  the  contrary,  as  the  principal  debtor 
was  eequedratedj  and  no  appearance  made  for  the  trustee,  it  was  supposed  that  the 
general  creditors  did  not  concur  or  undertake  any  responsibility  in  the  challenge." 

Connon  and  Company,  having  reclaimed  against  the  interlocutor  of  17th  Septemha 
1847,  above  quoted,  the  case  was  this  day  discussed  in  the  Inner-House. 

The  reclaimers  argued — 

That  as  the  proceedings  were  substantially  for  behoof  of  the  whole  of  the  creditois, 
whose  debts,  amounted  to  about  L.500,  caution  to  that  amount  ought  to  be  found, 
before  the  reclaimer's  arrestment  should  be  removed.  The  Lord  Ordinary's  note 
of  24th  September  1847,  clearly  shewed  that,  had  his  Lordship  been  aware  of  the 
concurrence  in,  and  adoption  of  the  respondents'  proceedings  by  the  other  creditors,  he 
would  not  have  loosed  the  arrestment  on  caution  for  less  than  L.500.  The  point  was 
not  stated  in  the  original  answers,  as  they  were  ordered  on  very  short  service,  and  there 
was  no  opportunity  of  corresponding  with  the  country. 

The  respondents  answered — 

The  note  to  the  Lord  Ordinary  was  quite  irregular,  as  were  the  productions  with  it, 
which  had  been  improperly  printed  with  the  reclaiming  note,  as  they  were  not  before 
his  Lordship.  The  summons  of  reduction  was  only  the  summons  of  one  creditor  for  a 
debt  of  L.125 ;  the  other  creditors'  names  did  not  appear  in  it ;  and,  on  the  whole  L300, 
was  more  than  sufficient  caution. 

The  reclaimers  replied — 

That  the  note  to  the  Lord  Ordinary  was  strictly  in  terms  of  the  Act  of  Sederunt^  and 
had  convinced  his  Lordship  that  he  had  loosed  the  arrestment  on  too  small  caution. 
His  Lordship  expressly  referred  to  the  productions  in  his  note,  and  these  accordingly 
necessarily  fell  to  be  printed.  If  the  creditors  were  not  to  be  allowed  to  adopt  fiie 
proceedings  of  one  of  their  body,  for  the  general  behoof,  fresh  proceedings  would  be 
required,  causing  much  delay  and  increased  expense. 

At  advising, 

Lord  Mackenzie. — ^The  difficulty  here  is  to  see  how  this  summons  can  be  extended 
beyond  what  in  itself  it  bears  to  be.  Can  the  creditors  extend  it  by  their  mere  will,  and 
that  too,  in  opposition  to  the  will  of  the  defenders  in  it  ?  I  think  not.  We  cannot  take 
into  account  the  possibility  of  new  and  expensive  proceedings. 

The  other  Judges  concurred. 

The  Court  accordingly  refused  the  reclaiming  note,  with  the  expenses  of  this 
discussion. 


No.  81.  XX.  Jurist  200.     4  Feb.  1848.     2nd  Div. 

William  Gumming,  Petitioner. — Shand. 

Facstor  Loco  Tutoris — Guardian  and  Ward. — Circumstances  in  which  the  Court  nomin- 
ated a  woman  to  this  office. 

George  Trotter  Cumming  died  on  27th  September  1847,  without  a  settlement,  and 
.without  appointing  guardians  to  his  three  children,  who  were  in  pupilarity,  and  had  no 
kindred  known  on  the  mother's  side. 

Tliis  was  an  application,  at  the  instance  of  the  nearest  of  kin  on  the  father's  side,  for 
the  appointment  of  a  factor  loco  tutoris.  The  petitioner  stated,  that  he  had  full 
confidence  in  the  mother  of  the  children,  and  considered  her  a  fit  person  for  the  oflSce. 
He  therefore  prayed  for  her  appointment. 

Lord  Justice-Clerk  observed,  that  he  understood  it  to  be  the  practice,  in  the  other 

division  of  the  Court,  not  to  nominate  a  woman   to  such  an  office.     Undoubtedly, 

-inconvenience  might    occasionally  arise  from    such   appointments ;   but  he  was  not 

^prepared,  in  such  a  case  as  this,  to  reject  the  mother.     Caution  would,  of  course,  be  found 

as  usual. 
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The  Court  pronounced  the  following  interlocutor : — 

*^  Nominate  and  appoint  Mrs.  Jane  Stevenfion  or  Gumming  factrix  loco  tutoris  to  her 
children,  William  Robert  Gumming,  Georgina  Gumming,  and  Gatharine  Jane  Gumming, 
with  the  usual  powers,  she  iindmg  caution  before  extract^  in  terms  of  the  Act  of 
Sederunt ;  and  decern." 


No.  93.  XX.  Jurist  228.     15  Feb.  1848.     1st  Div. 

Petkk  Clouston  and  Others,  Petitioners. — Moncreiff,  James  Campbell, 
James  Morris  and  Others,  Bespondents. — Neaves. 

Proof — Incident  Diligence — Intimation — Witness. — A  summons  was  raised  for  the 
purpose  of  determining  whether  or  not  a  vessel  had  been  totally  lost.  After  it  had 
been  executed,  but  before  the  inducice  were  expired,  the  pursuers  presented  a  petition, 
praying  for  a  commission  to  take  the  depositions  of  certain  seafaring  witnesses,  alleged 
to  be  about  to  go  abroad.  The  Gourt  refused  to  grant  the  prayer  of  the  petition,  until 
it  had  been  intimated  to  the  parties  called  as  defenders  in  the  summons,  or  to  their 
k flown  agents.  After  intimation,  the  Gourt  granted  the  prayer  of  the  petition  for 
examining  the  witnesses,  and  also  (on  interim  appHcation  by  written  note)  granted 
diligence  for  recovery  of  the  log-book  of  the  vessel,  and  certain  reports  of  survey  held 
on  her. 

Proof — Incident  Diligence — Witness, — ^After  a  summons  had  been  raised  and  executed, 
but  before  it  had  been  called,  the  Gourt  granted  commission  to  examine  a  witness, 
who  appeared,  from  his  own  declaration,  and  that  of  the  petitioners'  agent,  to  be  "  a 
seagoing  [229]  carpenter  "  in  her  Megesty's  service,  who  had  just  returned  from  a  voyage, 
and  was  "  liable  to  be  ordered  on  foreign  service  on  a  day's  notice." 

The  petitioners  raised  an  action  of  declarator,  multiplepoinding,  and  exoneration, 
against  the  respondents,  for  the  purpose  of  having  it  found  and  declared,  that  a  vessel 
called  the  **  Mary  Eliza,"  on  which  two  pohcies  of  insurance  had  been  efTected  by  the 
petitioners,  had  not  been  totally  lost ;  and  that,  in  any  event,  the  loss  was  only  a  partial 
one ;  and  also  for  the  purpose  of  apportioning  any  sum,  which  might  be  found  due, 
amongst  such  parties  as  should  be  found  entitled  to  it. 

After  the  summons  had  been  raised  and  executed,  but  before  the  inductee  had 
expired,  or  the  calling  taken  place  in  Gourt,  the  petitioners  presented  a  summary  petition 
to  the  Court,  praying  for  a  commission  to  examine 

"James  Young,  who  was  mate  on  board  the  said  vessel  on  the  voyage,  and  during 
the  period  in  question,  and  Richard  Pean,  the  carpenter  of  the  ship  'Hilena,'  who  was 
at  Simon's  Bay  at  the  time  of  the  surveys  of  the  *  Mary  Eliza,'  and  who  was  called  to 
one  of  these  surveys,"  on  the  ground  that  the  "  said  James  Young  has  lately  arrived  at 
Liverpool  from  a  foreign  voyage,  and,  it  is  understood,  he  is  shortly  about  to  undertake 
another  voyage  to  foreign  parts  ;  and  that  the  said  Kichard  Pean  is  at  present  at  Ports- 
mouth, in  the  service  of  her  Majesty,  and  is  liable,  at  a  moment's  notice^  to  be  called 
upon  to  go  abroad." 

On  2d  February  1848,  the  petition  was  put  to  the  roll,  when  it  was  observed  by 

Lord  Justice- Oeneral, — ^This  petition  must  be  intimated. 

The  petitioners'  counsel  stated,  that,  as  the  summons  had  not  yet  been  caUed  in 
Courts  the  petitioners  had  no  means  of  knowing  who  the  agents  for  the  respondents 
were. 

Lord  Justice-General, — If  their  agents  are  not  known,  then  there  must  be  personal 
intimation. 

The  other  Judges  concurred. 

The  Gourt>  accordingly,  pronomiced  the  following  interlocutor  : — 

"  Appoint  intimation  to  be  made  of  this  petition  to  the  defenders  in  the  summons 
therein  referred  to,  or  to  their  known  agents ;  and  ordain  them  to  lodge  answers  thereto, 
if  80  advised,  before  Saturday  next." 

A  written  note  was  afterwards  given  in  to  the  Lord  Justice-General  by  the  peti- 
tioners, in  which  it  was  stated,  that  the  petition  had  been  duly  intimated  to  the  respon- 
dents ;  and  that^ 
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"  with  reference  to  the  examination  of  the  witnesses,  it  will  be  necessary  that  the  log- 
book of  the  *  Mary  Eliza,'  and  the  principal  reports  of  the  survey  referred  to  in  the 
summons  (which  are  understood  to  be  in  the  possession,  or  under  the  control,  of  the 
defenders,  or  those  acting  for  them),  be  produced  at  the  examination." 

This  note  thereupon  concluded  with  craving,  that  the  Court  should  grant  the  prayer 
of  the  original  petition,  and  also  a  warrant  on  the  respondents  to  produce  the  log-book 
and  reports  of  survey,  and  a  diligence  for  their  recovery,  in  common  form. 

When  the  petition  was  again  put  to  the  roll,  on  9th  February  1848, 

Neaves,  for  the  respondents,  stated,  that  there  could  be  no  objection  to  a  commission 
being  granted  for  examining  Young,  and  a  diligence  for  recovery  of  the  log-book  and 
reports  of  survey  ;  but  he  contended,  that  no  statement  had  been  made  by  the  respon- 
dents sufficient  to  authorize  their  application  for  a  commission  to  examine  Pean. 

Moncreifff  for  the  petitioners,  contended,  that,  as  Pean  "  was  liable  to  be  called  upon 
to  go  abroad  at  a  moment's  notice,"  it  was  proper  that  he  should  be  immediately 
examined,  to  prevent  the  risk  of  his  evidence  being  lost ;  but  added,  that,  if  it  was  thought 
necessary,  some  farther  inquiry  might  be  made  as  to  the  probability  of  his  being  called 
on  to  go  abroad,  without  sufficient  previous  notice,  to  enable  the  petitioners  to  apply, 
of  new,  for  his  examination. 

The  Court  pronounced  the  following  interlocutor : — 

*'  Grant  commission  for  the  examination  of  the  said  James  Young,"  and  a  diligence 
"  for  recovery  of  the  log-book,  and  reports  of  the  survey  of  the  said  vessel ;  and  super- 
sede the  consideration  of  the  petition  as  regards  the  said  Kichard  Pean." 

The  petitioners  thereafter  gave  in  a  second  written  note  to  the  Lord  Justice-General, 
accomi>anied  by  two  declarations,  emitted  before  a  Justice  of  the  Peace — the  first  by 
Pean  himself,  and  the  second  by  Mr.  Alexander  M*Dowall,  the  agent  for  the  petitioners 
in  Glasgow.     The  import  of  the  declarations  was  said  to  be,  that 

"  Pean  is  a  seagoing  carpenter,  and  is  subject  to  be  ordered  on  foreign  service  at  a 
day's  notice ;  that  he  is  waiting  for  orders ;  and  that  it  is  quite  possible  that,  since  he 
left  Portsmouth,  orders  may  have  been  received  for  him  immediately  to  depart  on  foreign 
service.  Pean  farther  states,  that  he  only  lately  arrived  from  a  cruise  on  the  coast  of 
Africa,  in  her  Majesty's  ship  '  Uilena '  after  an  absence  of  three  years  and  eight  months." 

The  note  concluded  with  craving  that,  in  the  circumstances,  a  commission  should  be 
granted  for  taking  the  deposition  of  Pean. 

This  day,  on  resuming  consideration  of  the  original  petition,  and  of  the  written  note 
last  above  mentioned. 

Lord  Justice-Ghneral, — After  reading  the  declarations  of  Pean,  and  of  the  peti- 
tioners' agent,  it  cannot  be  disputed  that  the  petitioners  have  now  made  out  a  sufficient 
case  for  obtaining  a  commission  to  examine  the  witness  Pean. 

The  other  Judges  concurred. 

The  Court)  accordingly,  granted  commission  for  taking  the  deposition  of  Bichaid 
Pean. 

Authorities  for  Petitioners. — Smith,  21  st  Jan.  1802.  Johnstone  t?.  Keyden,  9th  July 
1824;  3  Shaw,  238.  Blair  v.  Magistrates  of  Brechin,  16th  June  1825;  4  Shaw,  98. 
Watsons,  17th  Dec.  1829;  8  Shaw,  261.     Cameron,  3d  Feb.  1830;  8  Shaw,  435. 


No.  96.  XX  Jurist  244.     17  Feb.  1848.     1st  Div.— Lord  Cuninghame. 

Egbert  Hastib  and  Company,  Pursuers. — Dean  of  Faculty  {McNeill),  Inglis, 
William  Johnston  (Warden's  Trustee),  Defender. — Penney,  T.  Mackenzie, 

Jury  Oatise — Neto  IVial — Expenses. — Three  issues  were  adjusted  for  the  trial  of  a 
mercantile  cause.  At  the  first  trial,  the  jury  returned  a  verdict  for  the  pursuers  on 
all  the  issues ;  but  the  Court  set  aside  the  verdict  as  contrary  to  evidence,  and  granted 
a  new  trial.  At  the  second  trial,  the  jury  again  returned  a  verdict  for  the  pursuers  on 
all  the  issues.  Circumstances  in  which  the  Court,  on  a  motion  for  a  new  trial — Held, 
that  there  was  evidence  on  which  the  jury  were  entitled  to  return  a  verdict  for  tlw 
pursuers  on  the  first  and  second  issues,  and  refused  to  grant  a  new  trial  as  to  those 
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issues ;  but,  held,  that  there  was  no  evidence  before  the  jury  to  support  the  verdict 
on  the  third  issue  ;  and,  accordingly,  the  Court  set  aside  the  verdict  on  the  third  issue, 
and  granted  a  new  trial,  on  the  defender's  paying  the  expenses  of  the  last  trial. 

An  action  was  brought  by  the  pursuers,  Hastie  and  Company,  merchants  in  Glasgow, 
af^inst  William  Connal,  trustee  on  the  sequestrated  estate  of  James  Bowie  and  Company, 
aud  William  Johnston,  trustee  on  the  sequestrated  estates  of  Warden  and  Son,  on  the 
statement,  that  the  pursuers,  in  June  1843,  sold  to  Bowie  and  Company  3000  bags  of 
sugar,  at  the  price  of  L.6125,  14s.  lid.,  which  was  to  be  paid  in  cash  on  delivery ;  that 
Bowie  and  Company  received  delivery  of  two  portions  of  the  sugar,  and  paid  correspond- 
ing parts  of  the  price,  but  that,  after  such  partial  deliveries,  there  remained  1216  bags  of 
the  sugar  in  the  pursuer's  hands ;  that  Bowie  and  Company,  who  were  sequestrated  on  26th 
September  1843,  obtained  from  the  pursuers,  on  15th  September  1843,  a  delivery  note 
for  the  1216  bags  of  sugar,  upon  a  promise  to  pay  for  them  in  cash  on  deHvery,  as  origin- 
ally stipulated ;  that  Bowie  and  Company  did  not  pay  the  price,  but,  in  the  knowledge  of 
their  insolvency,  transferred  the  delivery  note  to  Warden  and  Son,  who  were  also  aware 
of  Bowie  and  Company's  insolvency,  and  who  proceeded,  in  virtue  of  the  delivery  note, 
to  remove  the  1216  bags  of  sugar,  on  23d,  25th,  and  26th  September,  to  a  bonded  ware- 
house, where  they  were  stored  in  name  of  Warden  and  Son,  and  where  they  still 
remained;  and  that  these  proceedings  were  adopted  by  Bowie  and  Company,  and 
Warden  and  Son,  with  the  fraudulent  purpose  of  defeating  the  pursuer's  right  of  stopping 
the  sugars  in  tranntu.  The  summons  concluded  for  reduction  of  the  delivery  note,  and 
all  other  documents  relative  to  the  deHvery  of  the  sugar ;  and  for  decree  ordaining  the 
defenders,  conjunctly  and  severally,  to  deliver  to  the  pursuers  the  1216  bags  of  sugar,  or 
to  make  payment  of  L.2747,  3s.  4d.,  as  the  value. 

^Ir.  Johnston,  the  trustee  on  the  estate  of  Warden  and  Son,  who  had  also  been 
sequestrated,  lodged  defences;  maintaining  that,  as  the  delivery-note  was  indorsed  to 
Warden  and  Son  for  full  value,  and  as  they  obtained  actual  delivery  of  the  sugar  in  the 
course  of  trade,  in  ignorance  of  the  insolvency  of  Bowie  and  Company,  and  without 
being  made  aware  of  the  circumstances  under  which  the  sugar  had  been  sold  and  delivered 
by  t£e  pursuers,  the  action  was  not  maintainable,  in  so  far  as  directed  against  Warden 
and  Son. 

The  following  issues  were  adjusted  to  try  the  question  : 

"  1.  Whether,  on  or  about  the  17th  June  1843,  the  pursuers  sold  to  James  Bowie 
and  Company,  merchants  in  Glasgow,  3000  bags  of  sugar,  at  the  price  of  L.6125,  14s. 
lid,,  payable  in  cash  on  delivery  ? 

"2.  Whether,  on  or  about  the  15th  September  1843,  the  said  James  Bowie  and 
Company  wrongfully  and  fraudulently  obtained  from  the  pursuers  an  order  for  delivery 
of  1216  bags  of  the  said  sugar,  being  No.  20  of  process,  without  paying  the  price,  or  any 
part  of  the  price  thereof,  upon  the  assurance  and  representation  that  they  were  ready  to 
pay,  and  would  pay,  the  price  upon  receiving  delivery, — they  well  knowing  that  they 
were  then  in  a  state  of  insolvency,  and  approaching  bankruptcy  ? 

"3.  Whether,  on  or  about  the  said  15th  day  of  September  1843,  the  said  James 
Bowie  and  Company  wrongfully  and  fraudulently  indorsed  and  transferred  the  said  order 
of  delivery  to  Warden  and  Son,  and  Warden  and  Son  wrongfully  and  fraudulently 
accepted  or  received  the  said  indorsation  and  transference,  and  obtained  delivery  of  the 
said  sugars,  without  value  or  consideration,  in  the  knowledge  of  the  insolvency  of  the 
said  Bowie  and  Company,  for  the  purpose  of  defeating  the  pursuers'  right  of  stoppage 
in  transitu  f 

A  trial  took  place  before  Lord  Mackenzie,  at  Glasgow,  on  2d  October  1846,  when  the 
jury  returned  a  verdict  for  the  pursuers  on  all  the  issues. 

On  11th  February  1847,  the  Court  set  aside  the  verdict  as  contrary  to  evidence,  and 
granted  a  new  trial.  For  a  report  of  that  branch  of  the  cause,  see  ante,  vol.  xix., 
p.  271. 

The  case  was  again' tried  before  Lord  Cuninghame,  at  Glasgow,  on  14th  May  1847. 
At  the  second  trial,  it  was  proved,  that  Bowie  and  Company  had,  on  15th  September 
1843,  consigned  to  Warden  and  Son,  for  sale,  on  Bowie  and  Company's  account,  certain 
parcels  of  sugar,  including  the  1216  bags  in  question,  the  delivery  order  for  which  was, 
of  that  date,  indorsed  to  Warden  and  Son ;  that  the  sugars  consigned  amounted,  in  value 
to  about  L.  13, 000 ;  that  Warden  and  Son,  of  the  same  date,  granted,  as  an  advance  upon 
these  sugars,  two  bills,  amounting  together  to  L.7066;  that,  on  22d  September  1843, 
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they  granted,  as  a  farther  advance,  a  third  bill  for  L.1250,  la.  6d.,  whereby  their  adTuues 
amounted  in  all  to  L. 8, 3 16,  Is.  6d. ;  and  that  these  bills  were  discounted,  of  their  re- 
spective dates,  by  Bowie  and  Company. 

The  jury  again  returned  a  verdict  for  the  pursuers  on  all  the  issues. 

A  motion  for  a  rule  to  shew  cause  why  the  second  verdict  should  not  be  set  aside, 
and  a  new  trial  granted,  was  subsequently  made  on  behalf  of  the  defender,  od  the 
ground  that  the  verdict  was  contrary  to  evidence.  The  rule  having  been  granted,  and 
counsel  heard — At  advising. 

Lord  Justice-General, — ^The  question  before  us  is,  whether  this  second  verdict 
returned  on  these  issues,  is  to  stand  ?  It  is  disagreeable  to  review  a  second  verdict^  after 
having  given  a  clear  opinion  that  the  former  verdict  was  unfounded,  and  unsupported  by 
the  evidence,  and  after  we  had  shown  where  our  difficulty  lay.  A  second  verdict  has, 
however,  been  returned,  which  is  in  the  same  terms  as  the  first  verdict  which  we  set 
aside.  The  case  is  again  brought  before  us,  and  we  are  asked  to  overturn  the  second 
verdict.  Looking  at  the  evidence  laid  before  the  jury,  and  at  the  real  evidence  in  the 
case,  I  cannot  see  any  ground  for  allowing  a  new  trial  as  to  the  first  two  issues.  Ab  to 
these  first  two  issues,  there  was  evidence  to  go  to  the  jury  on  which  they  might  legitimately 
come  to  a  conclusion  that  the  verdict  should  be  for  the  pursuers.  There  is,  therefoie, 
no  reason  for  interfering  with  the  verdict  on  the  two  fiiist  issues.  There  was  evidence 
for  the  jury  as  to  the  knowledge  of  BoAvie  and  Company  of  their  impending  bankruptcy. 

But,  then,  what  was  the  third  issue  sent  to  the  jury  1 — (reads  third  issue.)  How 
does  the  evidence  bear  on  that  issue  1  Under  [246]  that  issue,  the  pursuers  offered  to 
to  prove  all  the  essential  parts  of  the  issue,  including  this,  "  that  Warden  and  Son 
obtained  delivery  of  the  said  sugars  without  value  or  consideration."  Now,  an  attempt 
was  made  to  prove  that  Warden  and  Son  lent  themselves  to  Bowie  and  Company  in 
the  knowledge,  or  with  strong  suspicion,  that  the  latter  were  insolvent,  and  had  not 
themselves  paid  the  sugars  to  Hastie  and  Company.  And  there  was  some  evidence  to 
shew  a  precipitancy  in  the  dealings  of  Bowie  and  Company  and  Warden  and  Son.  Had 
the  first  part  of  this  issue,  then,  stood  alone,  the  verdict,  so  far  as  it  was  affirmative  of 
that  part  of  the  issue,  ought  not  to  have  been  disturbed.  But,  then,  that  was  not  the 
case ;  and  the  question  is,  whether  delivery  was  obtained  by  Warden  and  Son  without 
value  or  consideration  ? 

Now,  we  have  it  proved,  that  two  bills,  for  sums  amounting  together  to  upwards  of 
.L.7000,  were  handed  to  Bowie  and  Company  at  the  time  when  they  gave  the  delivery 
order  to  Warden  and  Son,  and  these  bills  were  instantly  discounted,  and  the  proceeds 
appropriated  by  Bowie  and  Company  ;  and,  soon  after,  this  sum  of  L.7000  was  increased 
to  upwards  of  L.8000  by  farther  payments  made  to  Bowie  aiid  Company  by  Warden  and 
Son :  We  have  that  in  evidence.  Then,  can  we  say  that  the  jury  had  proof  before 
them  that  the  sugars  were  handed  over  without  consideration?  I  cannot  find  any 
ground  on  which  the  verdict  on  that  essential  point  can  be  supported.  No  doubt,  the 
sugars,  on  which  the  advances  were  made  by  Warden  and  Son,  consisted  not  only  of  the 
1216  bags  in  question,  but  also  of  322  hogsheads  of  sugars  bought  from  other  parties; 
and  there  may  be  a  question  as  to  the  apportionment  of  Warden  and  Son's  advances  on 
the  sugars — there  may  be  a  question  of  accounting  as  to  which  parcel  of  sugars  these 
advances  were  intended  to  cover.  But  I  cannot  see  any  evidence  that  Hastie  and 
Company's  sugars  were  handed  over  without  value.  The  jury  might,  perhaps,  have 
said,  that,  quoad  the  excess  of  sugars  delivered,  over  the  amount  of  the  advances,  there 
had  been  a  fraudulent  delivery ;  and  this  seemed  to  be  admitted  in  argument ;  but  the 
jury  have  not  said  so.  I  think,  then,  that  a  new  trial  must  be.  granted  as  to  the  third 
issue ;  but  the  verdict  on  the  two  first  issues  ought  not  be  disturbed. 

Lord  FvUerion. — ^As  to  the  verdict  on  the  first  two  issues,  I  concur  with  your 
Lordship.  The  jury  wiU  thus  be  relieved  from  the  difficulty  apt  to  arise  from  tiie 
mixing  up  of  the  first  two  issues  with  the  third  issue.  At  the  new  trial,  the  only  issue 
to  be  tried  will  be  the  third  issue.  In  support  of  the  verdict  on  that  issue,  there. is  no 
evidence  whatever.  The  evidence  for  the  pursuers  on  that  issue  was  much  weaker  at 
the  last  than  it  was  at  the  former  trial.  The  third  issue  is  the  following — (reads  it). 
Now,  there  is  no  evidence  that  Warden  and  Son  got  delivery  of  the  sugars  in  question 
without  value  or  consideration.  I  rather  think  that  it  is  proved  the  other  way,  viz.,  that 
"  value  or  consideration  "  was  given  for  these  sugars.  I  have  great  doubt  whether  it  was 
known  to  Warden  and  Son  that  Bowie  and  Company  were  in  insolvent  circumstances. 
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I  do  not  think  that  that  was  proved.  Warden  and  Son  may  have  known  Bowie  and 
Company  to  have  been  in  difficulties.  But,  then,  there  is  no  evidence  that  Warden  and 
Son  knew  of  the  transaction  between  Hastie  and  Company  and  Bowie  and  Ompany. 
In  abort,  I  do  not  think  that  there  is  evidence  in  support  of  any  one  proposition  in  this 
issue.  The  jury,  I  think,  must  have  been  confused — they  must  have  confounded  the 
evidence  in  support  of  the  different  issues.  Again,  there  is  no  evidence  of  any  great 
precipitancy  at  all  on  the  part  of  Warden  and  Son  in  securing  themselves  against  the 
insolvency  of  Bowie  and  Company.  They  gave  Bowie  and  Company  bills  for  upwards 
of  L7000  without  getting  delivery  of  the  sugars,  and,  for  some  days,  they  took  no  steps 
for  getting  delivery  of  the  sugars.  This  does  not  look  like  persons  knowingly  dealing 
with  a  house  whose  bankruptcy  is  impending.  But,  at  all  events,  if  a  fair  consideration 
was  given  for  the  sugars,  the  party  making  the  advance  was  entitled  to  take  speedy  and 
effectual  measures  for  his  own  security — he  was  entitled  to  prevent  the  goods  on  which 
those  advances  have  been  made  from  being  stopped  in  transitu  as  against  himself.  It 
is  the  right  of  a  party,  in  such  circumstcuices,  to  do  so.  This  is  not  a  case  in  which  we 
merely  doubt  the  soundness  of  the  verdict — it  is  a  case  in  which  there  is  no  evidence 
at  all  in  support  of  it. 

Lord  Jeffrey, — I  feel  the  great  difficulty,  and  extreme  awkwardness,  of  sending  a 
ease — especially  a  mercantile  case — a  third  time  to  a  jury ;  and  I  laboured  hard  to  get 
a  justification  of  the  verdict  out  of  the  evidence  adduced ;  but,  I  confess,  I  have  not 
been  able,  on  any  view,  to  reconcile  the  verdict  on  the  third  issue  with  the  evidence. 
As  to  the  two  first  issues,  I  agree  in  thinking  that  the  verdict  must  stand.  The  verdict 
on  the  first  issue  is  not  disputed  to  be  well-founded ;  and  I  think  we  must  hold,  that 
Ibe  verdict  on  the  second  issue  is  well-founded  also.  The  jury  were  entitled  to  conclude, 
from  the  evidence  of  Bowie,  that  the  affirmation  of  the  issue  was,  in  substance,  though 
reluctantly,  admitted,  and  to  hold  that  Bowie  and  Company  knew  of  their  insolvency 
when  they  entered  into  the  transaction  as  to  the  sugars  with  Warden  and  Son.  Bowie 
and  Company  became  bankrupt  on  25th  September — their  debts  amounted  to  L.dO,000 ; 
and  the  jury  were  entitled  to  conclude,  from  the  evidence  of  the  partners  of  the  house, 
that  they  could  not  be  ignorant  of  their  insolvency  at  the  time  of  the  transaction  in 
question.  It  would  be  improper  in  us  to  interfere  with  the  finding  on  this  issue.  And, 
on  the  whole,  I  am  clear  that  the  verdict  on  the  two  first  issues  ought  not  to  be 
disturbed. 

But,  then,  is  there  not  a  material  difference  between  the  verdict  on  these  issues  and 
the  verdict  as  applicable  to  the  3d  issue  1  Allowing  the  jury  all  imaginable  latitude  of 
inference  from  the  facts  proved  before  them,  I  must  confess,  that  I  have  not  been  able 
to  discover  any  evidence  which  supports  the  verdict  on  that  issue.  The  issue  may  be 
said  to  contain  three  propositions: — 1.  That  the  transaction  in  question  was  entered 
into  by  Warden  and  Son  in  the  knowledge  of  Bowie  and  Company's  insolvency ;  2.  That 
no  value  or  consideration  was  given  for  the  sugars ;  and,  3.  That  delivery  of  the  sugars 
was  obtained  with  the  view  of  frustrating  Hastie  and  Company's  right  of  stoppage  in 
trandtu.  The  evidence  on  all  these  points  is  a  mere  blank.  It  is  possible  that  a  sort 
of  penumbra  may  have  been  thrown  over  the  third  issue,  from  evidence  solely  applicable 
to  the  two  first  issues ;  that  the  conduct  of  Bowie  and  Company  may  have  been  con- 
founded with  that  of  Warden  and  Son ;  and  that  the  miscarriage  may  have  thence 
arisen.  But,  now,  any  such  difficulty  is  cleared  away.  At  the  next  trial,  the  two  first 
issues  will  be  read  as  if  they  were  admissions,  and  nothing  but  the  third  issue  will 
remain  for  the  new  jury.  In  granting  the  new  trial  on  the  third  issue,  I  go  mostly  on 
the  utter  failure  to  establish  what  I  have  called  the  second  point  in  that  issue.  Had  it 
been  proved  that  Warden  and  Son  took  this  consignment  of  sugar  without  having  given 
any  adequate  or  umal  consideration  in  return,  that  might  have  done  to  support  the 
verdict  But,  then,  observe  the  nature  of  the  transaction.  It  was  not  a  sale  of  the 
sugars — it  was  an  advance  upon  consignment  of  the  sugars.  No  evidence  was  adduced 
to  shew  what  proportion  of  the  invoice  price  is  generally  advanced  on  goods  or  sugars. 
Tins,  however,  is  pretty  clear,  that  the  full  amount  of  the  invoice-price  is  not,  in  practice, 
advanced  on  consignment  of  a  commodity  of  fluctuating  value.  An  advance  of  two- 
thirds  of  the  invoice  price  in  a  falling  market  is  a  handsome  advance.  Then,  here,  the 
value  of  the  sugars  was  about  L.  12,000,  and  L.7000  was  advanced  on  the  indorsation 
of  the  delivery  order.  Now,  how  are  we  to  hold,  in  the  face  of  these  facts,  that  the 
sugars  were  made  over  to  the  Wardens  without  consideration  ?    There  was,  in  truth, 
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as  much  consideration  given  here — the  case  being  one  of  advance  on  consigmnent-^s 
there  would  have  been  in  the  case  of  a  sale,  if  the  market  price  had  been  paid. 

Had  I  even  had  an  imperfect  conviction,  however,  that  there  were  any  grounds  on 
which  the  verdict  could  have  been  rested,  I  should  have  been  for  supporting  it ;  but  I 
can  find  none.  I  exhausted  every  theory  on  which  I  thought  it  possible  that  the 
evidence  could  have  supported  the  verdict.  The  only  theory  that  could  for  a  moment 
be  entertained  was,  that,  when  the  transaction  took  place,  it  was  matter  of  arrangement 
between  the  parties,  that>  from  the  proceeds  of  the  two  bills,  amounting  together  to 
about  L.7000,  Bowie  and  Company  should  pay  off  their  account  to  Waiden  and  Son. 
That  account  amounted  to  about  L.800.  Any  such  arrangement,  however,  is  a  mere 
presumption ;  and  the  witness  Bowie  said,  that  the  paying  off  the  account  was  done 
spontaneously.  But  I  would  allow  the  jury  to  have  disbelieved  that  in  the  circom- 
stances — although  such  latitude  would  be  rather  a  stretch.  But^  then,  admitting  this^ 
it  goes  a  very  small  way  indeed  towards  the  pursuers'  case.  The  sugars,  on  which  the 
advances  were  made,  embraced  other  parcels  besides  the  1216  bags  in  question;  and 
there  is  no  evidence  to  shew  that  the  Wardens  knew  that  these  other  sugars  were  paid 
for.  Then,  the  mere  reduction  of  the  advance,  on  the  sugars  consigned,  to  L,6000— 
supposing  it  had  been  matter  of  arrangement  that  L.800  of  the  sum  advanced  was  to  be 
at  once  paid  back  to  the  Wardens — would  not  alter  the  case.  We  come  next  to  the 
[246]  last  matter  in  the  issue,  viz.,  that  this  transaction  was  entered  into  for  the  purpose 
of  frustrating  Hastie  and  Company's  right  of  stoppage  in  transitu.  Now,  Warden  and 
Son  had  no  motive  for  committing  this  fraud.  They  had  no  antipathy — ^no  hostility  to 
Hastie  and  Company.  It  is  said,  the  hurry  in  completing  the  transaction  shews  its 
improper  and  dishonest  character.  The  proof  on  that  subject  seems  to  me  to  be  con- 
clusively the  other  way.  For,  though  those  large  advances  of  L.7000  odds  are  made  on 
the  15th  September,  no  steps  are  taken  to  complete  the  transference  of  the  sugars  till 
the  22d  September,  when  the  insolvency  of  the  Bowies  was  becoming  notorious.  Had 
there  been  any  purpose  of  committing  the  fraud  alleged,  would  Warden  and  Son  not 
have  taken  immediate  measures  for  completing  their  security  on  the  15th  September! 
But  they  do  no  such  thing.  They  take  no  steps  for  that  purpose  till  the  22d,  and  that 
delay  is  irreconcileable  with  the  idea  of  a  race  of  diligence,  in  which  Warden  and  Son 
were  striving  to  stop  Hastie  and  Company  in  exercising  their  right  of  stoppage « 
transitu.     The  presimiption  in  fact  here  is  so  strong,  as  to  be  insuperable. 

I  looked  back  at  the  evidence  at  the  former  trial,  as  recorded  in  the  notes  of  the 
Judge,  and  I  find,  that  the  case  made  by  the  pursuers  at  the  last  trial  was  much  weaker 
than  the  case  meuie  at  the  former  trial.  The  pursuers'  case  is  quite  unsupported ;  and 
I  do  not  find  any  intelligible  motive  in  the  alleged  fraud.  It  could  do  no  good  to  the 
Bowies,  and  is  altogether  imintelligible.  I  feel  much  concerned  at  the  result,  therefore, 
to  which  we  are  obliged  to  come,  and  for  the  effect  it  may  have  on  the  system  of  jnry 
trial  in  this  country.  This  is  not  a  matter  of  opinion,  as  to  which  it  is  almost  impossible 
for  us  to  interfere.  It  is  a  matter  of  fact.  I  cannot  help  coming  to  the  conclusion, 
that  the  jury  have  gone  wrong,  much  as  I  feel  at  again  sending  back  the  case.  But^  as 
I  cannot  reconcile  it  to  my  conscience  that  this  verdict  should  stand,  I  am  obliged  to 
find  that  the  verdict  is  contrary  to  the  evidence,  and  that  it  is  utterly  without  evidence 
to  support  it. 

Lai'd  Mackenzie. — I  concur.  I  never  meant,  in  agreeing  that  a  new  trial  should  be 
granted  on  all  the  issues  after  the  first  trial,  that  the  verdict  on  the  first  and  second 
issues  was  wrong.  But  I  now  concur,  that  the  verdict  which  has  been  agaio  retumed 
on  the  first  two  issues  should  stand.  I  also  concur  in  thinking,  that  the  third  issue 
should  be  remitted  for  new  trial.  There  is  no  evidence  that  the  consignment  in 
question  was  made  "  without  consideration."  A  consideration  was  given,  and  the  order 
of  dehvery  was  indorsed  to  the  consignees  on  the  same  day,  viz.,  the  15th  of  September. 
That  was  quite  right,  and  was  just  what  any  one  would  have  done.  There  is  no 
l)roof  of  fraud  there.  There  is  no  proof  as  to  fraud  at  all.  But  there  is  a  want  of  any 
evidence  as  to  no  consideration  liaving  been  given  for  the  consignment.  Had  it  been 
shewn  that  the  advance  of  this  consignment  of  sugars  was  so  small,  that  Hastie  and 
Company's  sugars  were  thrown  in  with  the  rest  of  the  lot,  not  for  the  purpose  of 
securing  the  advance  made  on  the  sugars,  but  merely  for  the  purpose  of  defeating  Aeir 
right  of  stoppage  in  transitu,  that  might  have  warranted  the  verdict.  Suppose  the 
sugars  had  been  worth  L.10,000,  and   L.1000  oidy  had  been  advanced  on  them--and 
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snppoee  part  of  those  sugars  had  not  been  paid  for  by  the  consigners — then,  perhaps, 
the  jury  might  have  said  that  they  held  the  unpaid  sugars  had  been  added  to  the 
consignment  superfluously,  for  the  purpose  of  preventing  the  exercise  of  the  right  of 
stoppage  in  transitu.  There  might  have  been  room  for  argument  on  that  view.  But, 
then,  that  was  not  the  case  here ;  and  Lord  Jeffirey's  observations  on  the  subject  are 
conclusive.  Besides,  you  cannot  put  into  the  issue  the  word,  "  without  adeqv/Ue  value." 
Had  there  been  a  mere  trick  to  oust  Hastie  and  Company  out  of  their  right  of  stoppage 
in  transitu^  that  might  have  done.  But  there  is  no  ground  for  any  such  view.  There 
was  no  gross  deficiency  in  the  advances  on  the  sugars  consigned.  On  the  grounds 
stated  by  your  Lordship,  I  think  there  should  be  a  new  trial  on  the  third  issue. 

The  Court,  accordingly,  pronounced  the  following  interlocutor : — 
"  Discharge  the  rule,  and  refuse  to  grant  a  new  trial,  as  to  the  verdict  upon  the 
two  first  issues ;  but  set  aside  the  verdict,  and  grant  a  new  trial,  as  to  the  third  issue 
on  the  defender's  paying  the  expenses  of  the  former  trial ;  appoint  an  account,"  &c. 
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Robert  Lapsley  and  Peter  and  Ann  MacEwan,  Appellants. 

James  Grierson,  Eespondent. 

Proof — Evidence — Legitimacy. — Circimistances  in  which — Held  {affirming  the  judgment 
of  the  Court  of  Session)^  that  ^mrties  had  failed  in  proving  that  they  were  legitimate. 

See  8  D.  34— 18th  November  1845. 

The  late  William  Lapsley,  grocer  in  Glasgow,  on  27th  December  1792,  executed  a 
disposition  and  settlement,  whereby  he  disponed  to  certain  persons,  as  trustees,  all  his 
heritable  property,  consisting  of  houses  in  Glasgow, 

"as  trustees  for  the  said  William  Lapsley,  James  Lapsley,  and  John  Lapsley,  my 
children ;  and  failing  any  of  them  by  decease,  to  the  survivor  or  survivors  of  them,  for 
their  liferent  use  thereof  allenarly,  during  all  the  days  and  years  of  their  lifetime,  and  to 
the  child  or  children  procreate  or  to  be  procreate  of  the  bodies  of  the  said  William, 
Robert,  James,  and  John  Lapsleys,  in  fee  and  property,  equally  among  them." 

The  truster  died  in  1798,  leaving  four  sons,  William,  Robert,  James,  and  John. 
Robert  and  James  both  died  unmarried.  William  married,  and  left  two  children,  Sarah 
and  William.  These  two  children  were  served  heirs  to  the  truster  on  2d  February  1819  ; 
and,  thereafter,  they  sold  to  the  late  James  (Jrierson,  the  whole  heritable  property  which 
had  belonged  to  the  truster. 

The  appellants,  Robert  Lapsley,  and  Joanna  Margaret  Lapsley  or  M'Ewan,  alleged 
that  they  were  the  lawful  children  of  the  truster's  youngest  son,  John.  In  1834  they 
had  themselves  served  joint  heirs  of  provision  to  two-fourths  of  the  trust  property  j  and, 
in  1836,  they  brought  an  action  for  reducing  the  respondents'  service,  and  the  disposition 
to  Grierson.  They  also  brought  an  action  of  declarator  of  legitimacy  and  putting  to 
silence.  The  respondents  brought  a  counter  action  for  reducing  the  appellants'  service. 
These  actions  were  conjoined,  and  a  record  made  up. 

The  appellants  alleged  that  their  mother,  Janet  MacKinlay,  was  thrice  married — 
first,  to  James  Kidd,  who  died  in  1796  ;  secondly,  to  WiUiam  Paul,  who,  it  was  alleged, 
having  left  this  country  for  America  in  1801,  was  lost  on  a  voyage  from  New  York  to 
the  island  of  St.  Kitts,  in  the  year  1804  or  1806 ;  and,  thirdly,  to  John  Lapsley,  about 
the  year  1807. 

John  Lapsley  died  in  1810,  leaving  the  appellants,  bom  to  him  by  Janet  M*Kinlay. 
The  material  question  in  the  present  case  was,  whether  they  were  legitimate  children, 
or  bastards? 

The  appellants  pl-eaded — ^That,  being  the  lawful  children  of  the  deceased  John 
Lapsley,  they  had  right  to  two-fourth  parts  of  the  subjects  in  dispute,  under  the  deed  of 
disposition  and  settlement  of  their  grandfather,  WQliam  Lapsley,  and  that  the  right  of 
the  respondent  Grierson,  flowing,  quoad  one-half  of  the  subjects,  a  non  haherUe  potestatem^ 
was  reducible  to  that  extent,  and  that  they  were  entitled  to  vindicate  and  recover  their 
property. 

The  respondent  pleaded — That  the  appellants  had  no  right  to  the  subjects  in  dispute, 
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in  respect  that  they  were  not  the  legitimate  children  of  their  reputed  father,  John 
Lapsley,  and  were  not,  therefore,  of  the  class  of  persons  to  whom  the  fee  of  the  truBt- 
estate  of  William  Lapsley,  senior,  was  provided. 

A  proof  was  led  at  great  length  ;  and  as  it  is  fully  noticed  in  the  note  of  the  Lord 
Ordinary,  and  in  the  opinions  of  the  Judges  at  disposing  of  the  case  in  the  Court  of 
Session,  reference  is  made  to  the  previous  report. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

"  20/^  May  1845. — The  Lord  Ordinary  having  heard  counsel  on  the  closed  record  in 
these  conjoined  actions,  and  thereafter  considered  the  proof  adduced,  and  ppoductions 
recovered  and  exhibited  in  this  and  the  whole  previous  proceedings  referred  to  on  record, 
finds  it  sufficiently  proved  that  the  deceased  John  [361]  Lapsley  and  Janet  M'Einky, 
the  parents  of  Robert  Lapsley,  and  Joanna  Margaret  Lapsley,  otherwise  M'Ewan,  the 
pursuers  of  the  original  actions  of  reduction,  and  of  declarator  and  putting  to  silence,  now 
in  dependence,  were  cohabiting,  and  generally  held,  by  habit  and  repute,  to  be  manied 
persons,  for  three  years  at  least  prior  to  the  death  of  the  said  John  Lapsley,  in  Jannaij 
1810  ;  and,  consequently,  that  the  pursuers  were  entitled  to,  and  did  possess,  from  their 
birth,  the  gtahis  and  repute  of  his  lawful  children :  Finds  that  the  opposite  parties, 
defenders  in  the  said  actions,  and  pursuers  of  a  counter  process  of  reduction  and  declarator 
at  their  own  instance,  conjoined  with  the  others,  have  failed  to  establish  that  any  legvl 
impediment  existed  to  the  marriage  of  the  parents  of  the  original  pursuers  at  the  time 
of  the  pursuers'  procreation  and  birth,  or  to  prove  any  other  relevant  facte  and  circma- 
stances  to  affect  tiieir  legitimacy :  Therefore,  in  the  said  actions  at  the  instance  of  Robert 
and  Joanna  Margaret  Lapsley,  sustains  the  reasons  of  reduction,  repels  the  defences,  and 
reduces,  decerns,  and  declares,  to  the  special  effect  concluded  for  in  their  libels ;  and  in 
the  action  of  reduction  and  declarator  at  the  instance  of  James  Grierson  and  Mrs. 
Margaret  Grierson,  and  the  tutors  and  curators  of  the  said  James  Grierson,  repels  the 
reasons  of  reduction,  sustains  the  defences,  and  assoilzies  Robert  Lapsley,  and  the 
representatives  of  the  said  Joanna  Margaret  Lapsley,  and  their  curator,  who  have  been 
sisted  as  parties  in  room  of  their  mother,  who  diied  during  the  dependence  of  tiie 
proceedings,  from  the  conclusions  of  that  action :  Finds  the  pursuers,  Robert  Lapaiej, 
and  the  representatives  of  the  said  Joanna  Margaret  Lapsley,  and  their  curator,  entitled 
to  their  expenses  hitherto  incurred  in  these  conjoined  actions,  as  the  same  may  be  taxed 
by  the  auditor ;  and  decerns :  And  with  regard  to  the  conclusions  of  accounting  and 
payment  in  the  said  action  of  reduction,  at  the  instance  of  the  said  Robert  Lapsley  and 
Joanna  Margaret  Lapsley  against  the  defender  Grierson,  appoints  parties  to  be  farther 
heard  after  the  reductory  and  declaratory  conclusions  now  adjudicated  are  finally 
disposed  of." 

The  respondent  having  reclaimed,  it  was  argued — That  there  was  no  evidence  of 
Paul's  death ;  that  it  was  stated  by  the  appellants  themselves  to  have  taken  pkce  in 
1807 ;  that»  at  all  events,  the  connexion  commenced  before  that,  at  a  time  when  the 
parties  were  not  in  a  situation  to  marry ;  that  the  presumption  of  Paul's  life  was  not 
overcome ;  that  there  was  no  proof  he  entered  any  ship ;  that  the  Lord  Ordinary  should 
have  laid  the  burden  of  proof  on  the  appellants ;  that  even  though  proof  of  Paul's  death 
between  1805  and  1810  had  been  made  out,  the  question  still  remained  quo  ammo^  did 
the  parties  come  together  ?  that  they  cohabited  together  for  an  illicit  purpose,  and  not  as 
husband  and  wife ;  that  the  mere  discontinuance  of  correspondence  was  not  a  preemnp- 
tion  of  death ;  and  that»  if  the  intercourse  was  illicit  at  first,  it  was  impossible,  in  the 
circumstances,  to  hold  it  lawful  afterwards. 

The  appellants  maintained — ^That  there  was  no  doubt  that  they  were  the  children  of 
WUliam  Lapsley  and  Janet  M*Kinlay,  born,  the  one  in  1808,  and  the  other  in  1810; 
that  cohabitation  and  habit  and  repute  for  a  single  year  before  Lapsley's  death  would  be 
sufficient,  but  that  there  was  clear  evidence  of  cohabitation  as  husband  and  wife  from 
1806  ',  that  illicit  intercourse  was  not  proved  ;  and  that,  if  the  constitution  of  marriage 
was  proved,  the  onus  of  proving  a  bar,  or,  in  other  words,  of  proving  M'Kinlay  guilty  of 
bigamy,  then  lay  on  the  defenders. 

At  advising,  the  Court,  on  18th  November  1845,  pronounced  the  following 
interlocutor : — 

"  Alter  the  interlocutor :  Find  that  Robert  Lapsley,  and  Peter  M*£wan,  and  Ann 
M'Ewan,  have  failed  to  prove  that  Janet  M'Kinlay  and  John  Lapsley,  parents  of  Robert 
Lapsley,  and  of  Joanna  Margaret  Lapsley,  mother  of  the  said  Peter  M^£waii  and  Aim 
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AfEwan,  weie  lawfully  married  persons,  and  that  the  said  Bobert  Lapsley  and  Joanna 
Margaret  Lapsley  are  entitled  to  the  rights  and  status  of  the  legitimate  children  of  the 
said  John  Lapsley :  Therefore,  in  the  conjoined  actions,  repel  the  reasons  of  reduction  in 
the  action  at  the  instance  oif  the  said  Robert  Lapsley  and  the  said  Joanna  Margaret 
Lapsley;  assoilzie  the  defenders  from  the  whole  conclusions  of  the  said  action;  and 
decern :  And,  in  the  action  of  declarator  and  putting  to  sUence  at  the  instance  of  the 
said  Kobert  Lapsley  and  the  said  Joanna  Margaret  Lapsley,  sustain  the  defences,  and 
assoilzie  the  defenders  from  the  conclusion  of  the  said  action ;  and  decern  :  And  in  the 
action  of  reduction  at  the  instance  of  James  Grierson  and  others,  sustain  the  reasons  of 
reduction,  repel  the  defences,  and  reduce,  decern,  and  declare,  in  terms  of  the  conclusions 
of  the  last  mentioned  action  of  reduction :  Find  the  reclaimers  entitled  to  expenses 
incurred  by  them  ;  appoint  an  account,"  &c. 

An  appeal  having  been  presented  to  the  House  of  Lords  against  this  judgment,  it 
was  maintained  that  it  ought  to  be  reversed,  on  the  following  grounds : — 1.  There  was 
clear  evidence  of  marriage  subsisting  between  John  Lapsley  and  Janet  M*Kinlay,  the 
parents  of  the  appeUants,  at  the  death  of  John  Lapsley  in  1810,  and  during  some  years 
prior  to  his  death. 

Mercer,  28th  May  1840;  D.  2.  960.  Ferguson's  Consistorial  Law,  App.  p.  60. 
Cuningham,  Bow's  App.  vol.  ii.,  pp,  482,  502. 

2.  The  anus  of  establishing  a  legal  objection  to  the  validity  of  the  marriage  between 
the  parents  of  the  appellants  being  on  the  respondents,  they  have  not  succeeded  in 
proving  the  existence  of  that  impediment.  In  any  view,  there  is  sufficient  evidence  to 
shew  that  William  Paul  truly  died  before  the  marriage  of  the  appellants'  parents,  and 
the  birth  of  the  appellants. 

Stair,  4,  45.  Lade  v,  Scott,  28th  Jan.  1799;  M.  11,  681.  Lord  Ashburton, 
7th  Feb.  1811,  F.C.  Campbell,  17th  July  1824.  Sir  W.  Fettes  and  others,  7th  July 
1845,  4  Shaw,  145.     Best  on  Presumption,  p.  58.     2  Barn,  and  Aid.,  386. 

3.  The  appellants  are  entitled  to  the  stattis  of  legitimacy  if  their  parents,  or  either  of 
them,  were  married  in  the  bona  fide  belief  there  was  no  impediment  to  prevent  its 
contraction. 

Craig,  b.  2,  c.  16 ;  Lib.  2,  d.  18,  sects.  18,  19.  Bankton,  b.  1-8,  sect.  5.  Ersk.  b. 
1-6,  sect.  51. 

The  respondents  supported  the  judgment  on  the  following  reasons : — 1.  That  while 
an  alleged  marriage  between  John  Lapsley  and  Janet  M*Kinlay  has  not  been  proved  by 
direct  evidence,  no  presumption  of  such  a  marriage  arises  from  the  cohabitation  which 
took  place  between  these  parties,  in  respect  that  that  cohabitation  was  illicit  in  its 
origin ;  that  such  cohabitation  is  presumed  to  have  continued  to  be  illicit  throughout, 
imless  the  party  averring  marriage  shall  prove  when  and  how  the  change  took  place ;  and 
that  there  is  no  such  proof  in  this  case. 

Cuningham  v,  Cuningham,  20th  July  1814 ;  Dow  ii.,  482. 

2.  The  pretended  marriage  in  this  case  is  not  established  by  habit  and  repute,  because 
the  habit  and  repute,  besides  being  at  variance  with  the  legal  presumption  above 
mentioned,  was  divided  and  contradictory. 

3.  Prior  to  the  date  of  Lapsley's  death  in  1810,  no  accoimts  or  reports  of  Paul's 
death  had  reached  this  country  of  a  description  which  could  lead  either  of  the  parties  to 
conclude  that  he  was  actually  dead,  or  which  could  warrant  them  in  believing  that  they 
were  free  to  marry  at  any  time  during  that  period. 

Stewart  v.  Menzies,  12  Shaw,  179;  2  Rob.  App.  Cases,  547.  Campbell  v.  Lamont, 
17th  June  1824;  3  Shaw,  98.  Lord  Ashburton  v.  Baillie,  7th  Feb.  1811;  F.C. 
Campbell,  9th  July  1833;  F.C;  1st  Feb.  1834,  12  Shaw,  382.  Garland  v.  Stewart, 
12th  Nov.  1841 ;  4  Dunlop,  1.     5  Bam.  and  Aid.,  86. 

[362]  Lord  Chancellor, — My  Lords,  in  this  case  there  is  a  great  deal  of  evidence 
which  I  thought  it  very  desirable  to  have  an  opportunity  of  examining  in  private  before 
I  expressed  any  opinion  upon  the  case  made  at  the  bar ;  and  the  result  of  that  investiga- 
tion has  been,  to  confirm  the  impression  which,  during  the  argument,  I  had  entertained 
as  to  the  fact  of  these  parties  not  being  legitimate.  In  order  to  inquire  into  that,  we 
will  first  of  all  see  a  Httle  of  the  person  who  must  have  known  the  transaction — ^how  she, 
who  was  the  mother  of  these  parties,  from  time  to  time  put  her  case ;  because,  although 
she  might  have  been  ignorant  of  the  period  when  her  first  husband  was  supposed  to  have 
died,  she  could  not  possibly  have  been  ignorant  of  the  time  when  she  commenced  to 
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cohabit  with  the  person  whom  she  afterwards  professed  to  have  married.    It  i^)peais 
that  the  marriage  now  relied  upon  was  in  the  year  1807  ;  but  it  appears  that  she  at  one 
time  produced  a  document  alleged  to  have  been  signed — which  document,  if  genuine, 
would  shew  that  the  marriage  took  place  in  April  1806.     That  that  document  was  a 
fabrication  is  now  beyond  all  dispute;  because,  not  only  has  it  not  been  prodnoed 
and  proved,  but  a  totally  different  view  is  taken  by  those  who  have  to  establish  the 
legitimacy ;  and  instead  of  relying  upon  that  document,  which  would  shew  an  actual 
marriage,  in  the  month  of  April  1806,  they  put  forward  an  assumed  marriage  in  1807. 
It  is  also  very  material,  with  reference  to  that  part  of  the  evidence  in  the  case  which 
depends  upon  reports  traced  up  to  the  mother,  to  see  at  what  period  she  at  different  timeg 
has  announced  that  her  belief  existed  of  the  death  of  her  second  husband,  William  Paul 
She  said  that  he  died  in  1802  ;  yet  now  she  says  that  he  died  in  1804  or  1805.    Now, 
in  1802,  not  only  was  he  not  dead — for  we  have  a  letter  from  him  in  1804— but  I  think 
the  evidence  is  extremely  strong,  and  quite  irresistible,  that  he  was  alive  in  1805,  if  not 
at  a  subsequent  period ;  and,  up  to  the  present  moment,  there  is  no  evidence  whatever  of 
his  death,  excepting  that  a  man  in  his  condition  of  life,  having  been  found  living  at  Xew 
York,  and  having  been  in  the  habit  of  corresponding  with  some  members  of  his  familj, 
has  not,  it  appears,  corresponded  with  them  from  some  period  in  the  year  1805 ;  but,  up 
to  the  year  1805,  I  think,  when  we  come  to  examine  the  letters  of  his  brother  John, 
there  can  be  no  doubt  that  he  was  in  the  habit  of  corresponding  with  John.    There  is 
ample  proof  that,  up  to  that  period,  he  was  in  correspondence  with  him ;  and,  in  fact,  it 
is  in  the  year  1807  that  we  find  that  John — ^living  much  nearer  to  William  than  parties 
residing  in  England,  and  being  apparently  more  constantly  in  the  habit  of  correspondence 
with  him — in  the  year  1807  it  is  that  he  first  suggests  any  doubt  or  apprehension  in  his 
own  mind  that  his  brother  had  died.     Now,  those  being  the  dates  given  by  the  mother 
of  these  parties  as  to  the  supposed  death  of  her  second  husband,  and  as  to  her  marriage 
with  the  father  of  these  children,  I  consider  it  to  be  entirely  and  distinctly  proved,  Uiat 
the  cohabitation  commenced  and  existed,  beyond  all  question,  here,  and  that  they  dealt 
with  each  other  as  husband  and  wife,  long  before  the  period  when  William  Paul  cooid 
have  been  supposed  to  be  dead,  or  was  supposed  by  anybody  to  be  dead — ^long  before  the 
time  at  which  we  cease  to  have  letters  from  liim.     My  Lords,  I  do  not  mean  to  go  in 
detaU  through  the  evidence  of  aU  these  witnesses ;  but  I  will  refer  to  the  names  of  the 
witnesses,  in  order  that  your  Lordships  may  see  the  grounds  upon  which  I  form  my 
opinion,  as  to  the  cohabitation  having  existed  at  an  early  period.     Some  say  that  it 
commenced  in  1801 — others  state  that  it  commenced  before  tJie  husband  left  Enghmd. 
But,  from  the  time  when  the  husband  left  England,  in  1801  or  1802,  and  from  thence  down 
to  his  death,  it  appears  beyond  doubt  that  cohabitation  existed.     It  is  very  material, 
before  I  call  the  attention  of  your  Lordships  to  that  evidence,  to  trace  the  places  at  which 
these  parties  were  living,  because  many  of  the  witnesses  refer  to  the  places ;  and  mitil 
we  fix  the  dates  of  residence  at  those  places,  the  depositions  of  the  witnesses  cannot  hare 
the  same  effect  which  they  will  have  when  we  ascertain  the  period  at  which  they  were 
living  at  different  places.     Now,  it  is  proved  that,  from  Whitsunday  1808,  they  Uved  at 
Gallowgate — that  is  proved  by  William  Meikle.     It  is  proved  that,  before  that  they  lived 
in  Calton,  and  that  they  lived  there  from  1805 — that  they  lived  there  three  years,  and  that, 
before  that,  they  lived  in  High  Street — so  that  the  residence  in  High  Street  must  have 
been,  at  the  latest,  in  1805.     The  period  of  their  residence  in  High  Street  is  not  very 
distinctly  shewn,  but  it  must  have  terminated  in  1805 — that  was  the  time  when  they  went 
to  live  at  Calton ;  and  before  that  they  lived  at  the  Old  Wynd,  to  which  some  of  the 
evidence  refers.     Now,  the  residence  at  the  Old  Wynd  must  have  been,  therefore,  in 
1802  or  in   1803.     They  certainly  did  not  live  there  after  1803.     If  that  residence, 
therefore,  was  during  the  cohabitation,  it  must  have  been  in  progress  in  the  year  1802. 
Keeping  these  dates,  therefore,  in  mind,  I  shall  refer  to  the  depositions  of  the  witnesses. 
We  find  Duncan  deposing  to  cohabitation  at  the  Old  Wynd.     We  find  Dunn  deposing 
to  cohabitation  before  January  1806.     We  find  Kidd  deposing  to  cohabitation  in  1801. 
We  find  Dunn  again  stating  that  they  had  children  before  1806  or  1806.     Mrs.  Waddell 
(whose  evidence,  certainly,  is  not  much  to  be  relied  upon,  by  what  she  states  of  her  own 
history,  and  the  manner  in  which  she  gives  her  evidence,  to  which  I  shall  presently 
advert)  speaks  to  residence  at  the  Old  Wynd  in  1803.     Agnes  Paul  or  Walker  says, 
very  positively  and  distinctly,  that  they  were  living  together  as  husband  and  wife  from 
the  period  of  the  departure  of  William  Paid,  who  went  to  America,     And  Robert  Hannan 
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says,  that  they  were  living  together  at  an  early  period,  and  he  observed  no  change  in 
their  habits  or  mode  of  dealing  towards  each  other  at  any  period  of  their  cohabitation. 
EUen  Davidson  speaks  of  cohabitation  at  the  Old  Wynd.  One  most  important  witness, 
Janet  Anderson,  says,  that  the  cohabitation  was  in  progress,  and  existing  at  the  time 
when  the  witness's  son,  M'Lachlan,  a  sailor,  came  home  from  his  first  voyage ;  he  then 
stated  that  he  had  seen  William  Paid  at  New  York.  What  is  reported  to  have  l>een 
said  by  him  as  to  Paul's  death  must  have  l>een  upon  his  return  from  his  second  voyage, 
the  precise  date  of  which  does  not  very  distinctly  appear.  But  at  the  time  he  returned 
from  his  first  voyage,  she  positively  states  that  he  brought  information  of  William  Paid 
liviiig  at  New  York,  and  that  the  cohabitation  between  the  father  and  mother  of  these 
children  was  existing  and  in  progress  at  that  time.  My  Lords,  then  we  have  it  estab- 
lished, beyond  all  controversy,  that  the  cohabitation  existed  during  the  life  of  William 
Paul ;  and  we  have  witnesses  stating  that  the  parties  were  living  together  as  man  and 
wife.  Now,  they  do  not  at  all  distinctly  state,  though  some  do,  whether,  at  the  time,  the 
woman  was  passing  by  the  man's  name.  But  we  must  assume  that  it  was  so ;  because, 
otherwise,  what  is  the  evidence  that  they  were  living  together  as  man  and  wife  ?  The 
mere  cohabitation  does  not  prove  it ;  they  must  recognize  each  other  as  man  and  wife, 
in  order  to  give  rise  to  the  impression  of  which  these  witnesses  speak.  If,  therefore,  the 
name  was  used  at  that  time,  it  would  remove  one  argument  now  used  and  relied  upon, 
for  the  purpose  of  shewing  that,  even  assuming  the  cohabitation  to  have  existed  at  an 
early  period,  yet,  when  they  heard  of  the  death  of  William  Paul,  they  took  a  totally 
different  course,  and  that,  from  the  woman  assuming  the  name  of  Lapsley,  the  impression 
is  to  be  raised,  and  the  inference  is  to  be  drawn,  of  a  legal  marriage  having  taken  place. 
My  Lords,  the  letters  are  also  of  very  great  importance,  not  only  as  leading  to  a  presump- 
tion as  to  the  time  of  the  death,  but  as  affording,  as  I  consider,  conclusive  evidence  that 
the  date  given  to  the  death  cannot  be  the  true  date.  It  must  be  recollected  that  the 
evidence  of  reputation  proceeds  very  much  upon  what  is  reported  to  have  been  said  by 
John,  the  brother,  who  had  been  living  at  St.  Kitts,  when  he  came  to  this  country  in 
1819.  It  is  said  that,  upon  that  occasion,  John  told  the  witness,  and  several  members 
of  \m  family,  that  he  apprehended  that  his  brother  William  was  dead.  It  is  said  that 
he  stated  that  he  had  expected  him  at  St.  Kitts  for  the  purpose  of  joining  him  in  his 
business,  but  that  he  had  not  arrived ;  that  he  had  not  heard  from  him,  although  he  had 
sent  to  inquire  about  him ;  and  that  he  was  afraid  that  he  was  dead.  Now,  it  is  quite 
impossible  that  that  could  have  taken  place  at  so  early  a  period  as  that  to  which  the 
letters  refer.  We  have,  first  of  all,  a  letter  of  William  himself,  which  is  not  so  material 
as  those  of  John,  because  it  is  at  the  early  period  of  1804  ;  but  we  have  John's  letters  of 
a  later  date.  First,  we  have  a  letter  of  John  to  Thomas  in  England,  dated  St.  Kitts, 
June  the  17  th,  1804,  in  which  he  says, — "  I  have  wrote  twice  to  William,  but  I  have 
received  no  answer.  I  have  wrote  to  a  set  of  ungenerous  souls,  to  whom  I  will  never 
write  again."  Now,  that  is  not  an  unimportant  passage,  because  it  shews  that  this 
WiUiam  was  a  bad  correspondent ;  for  his  brother  John,  who  had  been  in  the  habit  of 
writing  to  him  from  St.  Kitts,  complained  that  he  had  written  twice  to  liim,  and 
had  got  no  answer.  The  next  letter  that  we  have,  of  the  9  th  of  January  1805,  says, — 
"I  have  had  one  letter  from  William;  he  was  well,  but  had  very  little  more  to  say." 
Not  a  word  about  his  expecting  him  at  St.  Kitts — not  a  word  about  any  project 
of  uniting  in  partnership  with  him  in  the  business  which  John  was  carrying  on  in 
St.  Kitts.  On  the  contrary,  there  is  a  negation  of  anytliing  more  contained  in  his 
letter;  he  merely  states  that  he  had  heard  from  him,  and  that  [363]  he  *'had 
very  Httle  more  to  say."  Now,  it  is  quite  impossible,  if  he  had  been  expecting 
him  at  St  Kitts  to  join  him  in  business,  and  if  he  had  at  that  time  been  dis- 
appointed in  hearing  from  him  by  the  non-arrival  of  ships,  or  by  the  loss  of  ships,  by 
which  he  might  have  come,  that  he  should  have  announced  his  information  to  the 
family  in  England  in  the  terms  in  which  we  find  it  in  this  letter ;  yet  that  is  the  letter 
of  the  9th  of  January  1805.  Then  we  have  another  letter  in  the  following  month  of 
February,  in  which  he  merely  repeats  that  he  has  not  heard  from  his  brother  since ;  and, 
on  the  29th  of  April  1806,  he  says, — "I  have  not  heard  one  word  from  our  brother 
since  I  wrote  you,  although  I  wrote  him  frequently.  If  you  have,  let  me  know." 
There  is  no  intimation  there  of  the  death  at  that  time,  nor  any  suggestion  of  any  appre- 
hension of  his  brother's  death — no  suggestion  that  he  was  expecting  him  at  St.  Kitts  to 
join  him  in  business — no  disappointment  expressed,  nor  apprehension,  from  his  not 
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having  heard.  That  carries  the  transaction  down  to  April  1806.  Then,  on  the  28th  of 
January  1807,  we  have  a  letter  of  John  Paul,  in  which  he  suggests  an  apprehension  as 
to  his  brother's  fate.  He  there  says, — "  I  have  never  heard  a  word  of  our  brother 
Will— I  fear  the  worst."  Again,  by  a  letter  of  the  6th  of  May  1807,  he  says,— "Let 
me  know,  in  your  next,  how  my  brother's  children  are,  and  if  you  have  heard  anytiiing 
of  their  father.  I  have  sent  repeatedly  to  America  to  inquire  after  him,  but  to  no 
purpose,"  And  yet,  in  the  depositions,  John  is  represented  to  have  stated  that  he  had 
expected  him  to  arrive  at  St.  Kitts  almost  daily  to  join  him  in  business ;  and  thst^ 
about  the  time  at  which  he  had  expected  him,  there  had  been  some  shipwrecks.  Bat 
the  first  letter  which  contains  any  expression  of  apprehension  of  his  death  is  on  the 
28th  of  January  1807.  Now,  it  is  quite  clear  that,  either  here  is  some  misapprehen- 
sion in  the  minds  of  the  witnesses  who  narrate  what  John  is  supposed  to  have  said, 
or  there  is  an  unintelligible  inconsistency  between  what  he  said  and  what  appears  upon 
the  face  of  the  letters ;  because,  if  he  did  expect  him  at  any  time  at  St.  Kitts  to  join 
him  in  business,  it  is  impossible  that  he  should  not  have  referred  to  the  circumstance ; 
instead  of  which,  he  merely  refers  to  the  fact  of  his  not  having  been  able  to  get  an 
answer  to  his  letters,  or  any  information  respecting  him.  Now,  if  the  fact  had  existed 
of  a  ship  going  from  New  York  to  St.  Kitts  having  been  lost,  any  inquiry  at  New  York 
would  have  brought  out  that  fact ;  and,  if  it  had  corresponded  with  the  period  when  he 
was  expected  to  have  left  New  York  for  St.  Kitts,  it  would  have  been  conclusiTe 
evidence  as  to  the  apprehension  which  John  states  that  he  entertained  of  his  death. 
But  not  one  word  of  allusion  to  any  such  fact  is  to  be  found  in  the  correspondence. 
Then,  my  Lords,  if  these  facts  are  established  by  the  evidence  (and  I  do  not  think 
there  is  the  slightest  doubt  about  them),  we  have  cohabitation  commencing  at  a  time 
when  there  could  have  been  no  marriage.  There  could  not  only  have  been  no  ceremony 
of  marriage,  but  there  could  have  been  no  intention  of  a  contract  of  marriage — ^which  is 
assumed  from  the  fact  of  the  subsequent  cohabitation,  and  dealing  with  each  other  as 
husband  and  wife.  Then,  the  only  part  of  the  case  which  remains  is  this — Supposing 
William  Paul  actually  to  have  been  dead,  is  there  any  evidence  to  shew  that  the  parties 
subsequently  altered  their  mode  of  conduct  towards  one  another.  My  Lords,  there  was 
an  attempt,  and  a  very  feeble  attempt,  I  must  say,  to  support  that  sort  of  proposition 
upon  two  grounds.  The  one  is,  that  Janet  M'Kinlay  believed  that  her  former  husband, 
William  Paul,  was  dead.  Now,  that  rests  entirely  upon  the  evidence  of  Mrs.  Waddeil— 
a  witness,  certainly,  upon  whose  evidence  no  reliance  can  be  placed,  from  the  history 
she  has  given  of  herself.  It  would,  as  I  calculate  the  dates,  have  been  in  the  year 
1803  or  1805,  a  period  anterior  to  the  possibility  of  there  being  any  report,  to  which  any 
credit  could  be  given,  of  the  death  of  William  Paul.  But  another  ground  relied  upon  is, 
that  she  assumed  the  name  of  Lapsley.  There  are  several  witnesses  who  speak  to  the 
name  by  which  she  went.  M*Intyre  says  that  the  name  was  first  assumed  in  1807, 
corresponding  with  the  date  assumed  as  the  date  of  the  marriage  in  the  present  proceed- 
ings, but  negativing  the  assumption  of  the  name  at  the  period  at  which  the  cohabitation 
commenced,  and  negativing  it  at  the  period  when,  in  the  former  stage  of  the  pro- 
ceeding, the  marriage  was  said  to  have  taken  place.  Ferguson  says  that  she  went 
by  the  name  of  Mrs.  Paul  in  1804.  Waddeil  says  that  Mrs.  Lapsley  went  by  that 
name  from  their  first  cohabitation — ^that  is  to  say,  she  went  by  the  name  of  Lapsley  from 
the  commencement  of  the  cohabitation.  And  we  have,  again,  Elizabeth  Davidson,  who 
speaks  to  the  same  fact  of  her  having  gone  by  the  name  of  Lapsley  during  the  whole 
cohabitation.  These  are  all  the  witnesses  who  speak  of  it  as  having  commenced  at  the 
early  period  to  which  I  have  referred.  My  Lords,  I  have  not  gone  through  the  whole 
of  the  evidence,  but  I  have  gone  through  what  appears  to  me  to  be  the  result  of  the 
evidence — which  establishes  the  fact  of  cohabitation  having  commenced  at  a  period  when 
William  Paul  must  have  been  alive,  there  being  no  report  of  his  having  died  at  thst 
time.  I  have  shewn  that  there  was  no  change  in  the  demeanour  or  conduct  of  the 
parties  at  a  subsequent  period.  The  cohabitation  having  been  illicit  when  it  com- 
menced, it  coidd  not  raise  the  presumption  of  marriage ;  because,  at  a  subsequent  period, 
without  any  change  in  the  conduct  of  the  parties  so  living  as  husband  and  wLFe,  the 
disability  of  the  former  contract  of  marriage  had  ceased,  and  they  might  then,  if  they 
had  thought  proper,  in  a  regular  way  have  contracted  marriage.  My  Lords,  under  these 
circumstances,  it  appears  to  me  that  the  legitimacy  of  these  children  is  not  established, 
and  that  the  interlocutor  appealed  from  to  your  Lordships  must  be  affirmed. 
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Lord  Campbell, — My  Lords,  I  have  attended  with  very  great  anxiety,  as  it  has  been 
my  duty  to  do,  to  this  very  painful  case.     When  we  have  these  questions  of  legitimacy 
from  Scotland,  one  is  frequently  very  much  perplexed.     The  law  is  now  pretty  well 
settled,  but  the  application  of  the  law  to  the  particular  cases  that  occur  often  works 
painful  results.     My  Lords,  we  may  deplore  the  very  loose  state  of  the  marriage  law  in 
Scotland ;  and  I  hope  that  your  Lordships,   in  your  legislative  capacity,  may  afford  a 
remedy  for  that  branch  of  the  law ;  but,  sitting  here  judicially,  of  course  you  are  strictly 
bound  by  the  law  as  it  is.     Now,  my  Lords,  in  this  case  there  is   no  controverted 
question  of  the  law  of  Scotland.     The  pursuers  rely  upon  the  marriage  of  their  parents 
by  habit  and  repute — and  there  is  no  doubt  that  such  a  marriage  may  be  validly 
established ; — the  habit  and  repute  being  evidence  of  consent  by  the  parents,  not  establish- 
ing a  marriage,  but  being  evidence  that  the  father  and  mother,  before  the  birth  of  the 
child,  consented  to  be  man  and  wife.     Again,  my  Lords,   while  the  pursuers  here  rely 
upon  a  marriage  by  habit  and  repute,  on  the  other  side  the  rule  of  the  marriage  law  of 
Scotland  is  brought  forward — which  is  not  disputed — namely,  that  a  connexion,  which 
in  its  origin  was  illicit,  shall  be  presumed  to  continue  illicit  until  there  be  clear  evidence 
of  the  nature  of  it  having  been  changed.     That  was  established  by  this  House  in  the 
Balbougie  case,  and  must  be  considered  as  a  clearly  established  maxim  of  the  marriage 
law  of  Scotland.     Now,  my  Lords,  in  this  case  there  certainly  is  evidence  of  a  marriage 
by  habit  and  repute,  which,  dismissing  from  our  consideration  the  other  facts  of  the  case, 
might  be  sufficient  to  establish  the  legitimacy  of  the  pursuers.     There  is  no  doubt  that 
their  parents  did,  for  a  certain  time,  live  together  as  man  and  wife,  and  were  so  considered 
to  be  by  many  persons.     Upon  one  occasion  the  woman's  own  father  denied  it ;  but 
there  Is  a  great  body  of  evidence  to  shew  that  they  were  considered  as  man  and  wife. 
But,  then,  the  objection  is  made  that  the  connexion  was  illicit  in  its  origin,  and  that 
there  is  no  evidence  of  its  nature  ever  having  been  altered.     And  the  case   clearly 
resolves  itself  into  a  question  of  evidence — Was  the  connexion  illicit  in  its  origin,  and, 
according  to  the  evidence,  was  its  nature  ever  altered?     Now,  my  Lords,   the  first 
question  admits  of  no  doubt — whatever  Lord  Ivory,  who,  altering  his  opinion,  comes  to 
file  conclusion  that  the  pursuers  are  legitimate,  says,  that  there  can  be  no  doubt  that  the 
connexion  was  illicit  in  its  origin.     My   Lords,   what  doubt  can  there  be  about  iti 
Because,  according  to  the  evidence  of  the  witnesses  called  by  the  pursuers — which  has 
been  adverted  to  by  my  noble  and  learned  friend,  and  through  which  it  is  quite  unneces- 
sary for  me  to  go  again — it  is  quite  clear  that  the  connexion  between  Lapsley  and  Janet 
M*Kinlay  commenced  in  the  year  1803  or  1804.     We  are  asked  to  assume  that  she 
remained  chaste  during  all  that  time,  because,  by  some  calculation,  it  is  supposed  that 
the  eldest  of  four  children  whom  she  had  by  Lapsley  was  not  born  till  the  year  1806, 
and  that,  if  she  had  had  this  previous  intercourse  with  Lapsley,  she  would  sooner  have 
become  a  mother  by  him.     But,  my  Lords,  we  cannot  decide  the  rights  of  parties  by 
such  speculations  as  these.     The  period  of  the  birth  of  that  child  is  at  least  arrived  at  in 
a  very  unsatisfactory  manner ;  and  even  if  it  were  supposed  that  that  child  was  not 
bom  till  the  year  1806,  we  know  that  there  are  cases  of  miscarriages,  or  of  a  woman 
remaining  barren  although  she  is  living  with  her  h\isband,  or  with  her  paramour,  and  a 
number  of  years  afterwards  becoming  a  mother.     Upon  such  mere  conjecture  as  that,  it 
is  impossible  for  us  to  disbelieve  the  witnesses  that  are  called  on  the  part  of  the  pursuers. 
Then,  my  Lords,  this  connexion  [364]  having  begun  in  the  year  1803  or  1804,  what 
evidence  is  there  that,  at  that  time,  William  Paul  was  dead  1     My  Lords,  it  is  quite 
clear,  as  it  seems  to  me,  that  the  onus  lay  upon  the  pursuers  to  shew  that  he  was  dead. 
This  appears  the  most  remarkable  instance  that  I  have  known  for  a  long  time  of  reason- 
ing in  a  circle.     It  is  said  that  the  law  presumes  against  the  commission  of  a  crime,  and 
that,  because  these  parties  married  in  the  year  1806,  the  law  will  presume  that  William 
Paul,  the  former  husband,  was  dead.     My  Lords,  that  is  assuming  what  is  to  be  proved. 
We  are  inquiring  whether  there  was  a  marriage ;  and  in  order  to  shew  that  there  was 
a  marriage,  it  is  said  that  we  are  to  assume  that  there  was  a  marriage;  and  then 
the  reasoning  comes  round  to  this,  that  we  must  presume  that  the  first  husband  was 
dead,  otherwise  a  crime  would  have  been  committed.     My  Lords,  there  is  no  definite 
evidence  whatever   to  establish,   prima  facie,  the  fact  of   the  second   marriage.      If 
M*Kinlay  had  been  indicted  for  having  married  Lapsley — her  first  husband,  William 
Paul,  being  stiU  alive — there  is  no  evidence  upon  which  a  jury  could  have  given  a  verdict 
of  guilty.     But,  my  Lords,  what  is  said  by  Mr.  Justice  Bayley,  in  the  case  of  the  King 
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t\  Twyiiiiig,  I  think  has  been  misunderstood ;  because  that  learned  Judge  (one  of  the 
most  learned,  and  accurate,  and  conscientious  Judges  that  I  ever  knew  adorn  the  bench 
of  England)  cannot  be  supposed  to  have  laid  down,  that  if  it  were  proved  that,  the  day 
before  the  second  marriage  took  place,  by  a  woman,  her  former  husband  was  then  alive, 
and  in  full  health  and  vigour,  it  lay  upon  those  who  impeached  the  second  marriage  to 
shew  that,  within  twenty-four  hours  afterwards,  and  before  the  second  marriage^  he  had 
not  died.  All  that  that  learned  Judge  said,  in  The  King  v,  Twyning,  was,  that  the 
Court  of  Quarter-Sessions  having  come  to  the  conclusion,  upon  the  matter  of  fact,  that 
the  first  husband  was  dead,  the  Court  of  King's  Bench,  to  whom  the  appeal  was  taken, 
could  not  say  that,  in  point  of  fact,  they  had  come  to  a  wrong  conclusion.  The  law  was 
clearly  set  right,  if  it  had  ever  been  at  all  rendered  doubtful,  by  Lord  Denman  and  the 
Court  of  Queen's  Bench  in  the  case  of  The  King  v.  Harbourne,  where  the  Court  of 
Quarter-Sessions,  having  disbelieved  that  the  first  husband  was  dead  before  the  second 
marriage,  they  stated  that  they  entirely  concurred,  and  intimated  a  strong  opinion  that 
the  onus  lay  upon  the  party  who  suppported  the  validity  of  the  second  marriage  to  shew 
that  the  first  husband  was  dead.  Then,  my  Lords,  it  being  quite  clear  that  the  mus 
lies  upon  the  pursuers,  who  rest  upon  the  validity  of  tliis  second  marriage,  how  do  they 
support  that  allegation  1  Why,  my  Lords,  the  evidence  is  all  the  other  way  till  you 
come  to  the  period  of  1805 ;  because  the  letter  from  John  Paul,  in  1805,  proves  that 
William  Paul  was  alive  at  that  time.  It  was  incumbent  upon  the  pursuers,  if  they 
relied  upon  the  presumption  of  fact  that  he  sailed  from  New  York  for  St.  Kitts,  and 
was  lost  in  the  voyage,  to  prove  that  he  left  New  York,  and  that  the  ship  did  not  arrive 
at  St.  Kitts; — that  evidence  would  have  been  very  conclusive.  But  no  such  evidence 
is  given.  On  the  contrary,  we  find  him  alive  at  a  subsequent  date.  My  Lords,  beyond 
all  controversy,  therefore,  the  point  is  established  that  this  connexion  was  illicit  in  its 
origin.  Then,  when  did  it  alter  its  character  ?  It  is  not  stated  that,  at  any  subsequent 
time,  there  was  the  ceremony  of  marriage  between  the  parties.  It  is  not  stated  that,  at 
any  time  afterwards,  there  was  any  solemn  recognition  by  the  husband  and  wife.  A 
case  was  referred  to  at  the  bar — which,  however,  does  not  bear  the  remotest  resemblance 
to  this;  because  your  Lordships  will  recollect  that,  in  that  case,  there  was  a  most 
solemn  proceeding.  The  woman,  who  had  lived  before  with  the  father  of  the  children 
as  his  mistress,  was  placed  before  all  the  household ;  I  think  he  took  her  by  the  hand- 
he  presented  her  as  his  wife — and  acknowledged  the  children  by  him  as  his  legitimate 
children.  There  is  no  doubt  that  this  was  a  solemn  ceremony  of  marriage  according  to 
the  law  of  Scotland.  But,  in  the  present  case,  nothing  of  this  sort  took  place  from  the 
year  1806  down  to  1810,  when  Lapsley  died;  and,  until  that,  they  lived  as  they  had 
done  when  William  Paul  was  alive.  With  respect  to  the  name,  I  really  think,  after  the 
remarks  of  my  noble  and  learned  friend  as  to  the  woman  taking  liipsley's  name,  no 
reliance  can  be  placed  upon  that ;  because  it  does  not  appear  that  she  bore  his  name 
after  1806  more  than  she  did  before — before  that  she  had  lived  with  him  as  his  wife. 
She  would  not  have  been  called  Mrs.  Paid;  in  all  probability  she  was  called  Mrs. 
Lapsley,  just  as  she  was  down  to  the  time  of  the  death  of  Lapsley.  A  good  deal  of 
reliance  was  placed,  at  one  period  of  the  argument,  upon  the  baptism  of  the  children. 
That  may  be  very  material ;  because  I  have  known  cases  of  illegitimacy  clearly  esta- 
blished by  shewing  that  the  child  was  baptized  as  the  illegitimate  child  of  the  woman 
and  her  paramour.  That  was  the  case  in  the  Banbury  peerage,  and  a  number  of  other 
cases,  where  the  child,  having  been  legally  baptized,  and  brought  up  as  an  illegitimate 
child,  there  was  very  strong  evidence  that  the  child  was  not  legitimate.  But  here  we 
have  the  single  fact,  that  the  child  was  baptized  in  the  name  of  lapsley.  There  is  no 
evidence  who  were  present ;  there  is  no  evidence  of  any  declaration  made  at  the  time 
of  the  baptism ;  and  it  amounts,  as  it  seems  to  me,  to  no  proof  at  all  of  any  change  of 
the  relation  subsisting  between  the  parties.  Then,  my  Lords,  that  being  so,  the  con- 
nexion in  its  origin  having  been  illicit,  and  there  never  having  been  any  alteration  in  its 
nature,  according  to  my  view  of  the  case  it  is  still  to  be  considered  as  illicit,  and  tlie 
children  of  that  connexion  must  be  regarded  as  illegitimate.  A  very  important  question 
was  proposed  to  be  agitated,  or  rather  was  agitated,  at  your  Lordships'  bar — namely, 
whether,  supposing  that  the  first  husband  was  alive  at  the  time  when  these  children 
were  bom,  they  are  still  to  be  considered  as  illegitimate,  both  parents,  or  one  parent, 
believing  that  the  first  husband  was  dead  1  That  is  a  very  important  question,  upon 
which  we  are  not  now  called   to  give  a  decision  here.     We  sho\ild  listen  with  great 
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respect  to  the  arguments,  to  shew  that  such  children  are  to  be  considered  legitimate  by 
the  law  of  Scotland.  But  at  present  we  are  not  called  upon  to  come  to  a  decision  upon  that 
question ;  for  it  is  quite  clear  that  here  there  is  no  proof  that  either  parent  believed  that 
tjie  first  husband  was  dead.  And,  my  Lords,  there  is  mcUa  fides  here  from  the  beginning 
to  the  end  of  the  proceeding.  There  has  been  an  attempt  to  set  up  the  marriage  by  a 
written  acknowledgment  of  the  20th  of  April  1806.  If  that  had  been  a  genuine  docu- 
ment, it  would  have  established  this  marriage  to  have  been  as  valid  a  marriage  as  ever 
was  celebrated  by  the  moderator  of  the  General  Assembly  of  the  Church  of  Scotland. 
There  was  a  solemn  acknowledgment,  supposed  to  be  in  the  handwriting  of  the  husband, 
that  he  took  the  woman  for  his  wife.  This  was  in  her  custody,  and  she  produced  it,  and 
it  must  be  taken  to  have  been  in  existence  before  the  birth  of  the  children.  But,  my 
Lords,  when  this  was  called  for  before  the  magistrates  to  be  examined  it  was  never 
proved.  Indeed,  in  effect,  they  do  not  pay  the  slightest  attention  to  it  as  a  genuine 
docmnent.  It  is  impossible,  my  Lords,  to  resist  the  argument  arising  from  the  fact,  that, 
when  the  present  proceeding  was  instituted,  the  learned  counsel  employed  by  the 
pursuers  did  not  set  it  forth  in  the  condescendence.  We  are  told  that  they  are  not  to  be 
bound  by  the  mode  in  which  the  suit  has  been  conducted  by  their  legal  advisers.  But 
we  cannot  shut  our  eyes  to  the  manner  in  which  the  suit  has  been  conducted.  And  we 
must  suppose,  that  the  learned  and  honourable  gentlemen  of  the  Scotch  bar  are  properly 
instructed,  and  properly  governed  by  the  instructions  which  they  receive.  Instead  of 
setting  forth,  in  the  condescendence,  as  the  foundation  of  the  validity  of  the  marriage, 
this  document  of  the  20th  of  April  1806,  it  is  entirely  abandoned ;  and,  on  the  contrary, 
the  third  article  of  the  condescendence  states,  that  she  married  John  Lapsley  "  in  or  about 
the  year  1807  ; "  and  the  fourth  article  states,  that  the  pursuers'  father  and  mother,  from 
the  year  1807,  lived  together  as  married  persons,  and  were  held  and  considered  to  be  so 
by  friends,  neighbours,  and  acquaintances.  Therefore,  the  date  now  given  to  the 
marriage  is  the  year  1807,  whereas  there  had  been  a  document  produced  which,  if 
genuine,  would  have  proved  the  marriage  to  have  subsisted  on  the  20th  of  April  1806. 
My  Lords,  this  seems  to  me  to  throw  very  great  suspicion  upon  the  whole  case,  and  to 
remove  all  notion  of  either  the  father  or  the  mother  of  the  pursuers  having  believed  that 
they  were  in  a  situation  to  contract  a  marriage,  in  consequence  of  the  death  of  William 
Paul.  Therefore,  there  is  no  pretence  for  saying,  that  here  there  is  any  good  faith. 
William  Paul  is  supposed  to  have  been  alive ;  and  Janet  M'Kinlay  and  John  Lapsley 
must  have  been  perfectly  conscious,  at  the  time  when  these  children  were  generated,  that 
they  were  living  in  adultery.  That  being  so,  my  Lords,  I  entirely  concur  in  the  opinion 
which  has  been  expressed  to  your  Lordships  by  my  noble  and  learned  friend  the  Lord 
Chancellor. 

Lord  Brougham. — My  Lords,  not  having  heard  the  argument  in  this  case,  I  certainly 
have  no  intention  of  going  at  large  into  the  consideration  of  the  question  now  standing 
before  your  Lordships  for  judgment.  But  I  have  been  requested,  by  my  noble  and 
learned  friend  near  me,  to  look  into  the  case  upon  the  whole  facts  set  forth  in  the 
evidence,  and  the  very  elaborate  opinions  which  have  been  given  upon  it  by  the  Court 
below;  and  I  have  come  to  the  same  conclusion  at  which  my  noble  and  learned 
[366]  friends  have  arrived,  that  the  interlocutor  appealed  from  ought  to  be  affirmed, 
dismissing  the  appeal.  I  think  that  the  Lord  Ordinary  and  Lord  Ivory  have  not  come  to 
a  sound  conclusion — a  conclusion  warranted  by  the  facts  of  this  case,  which  resolves  itself, 
in  truth,  into  a  question  of  fact  and  evidence.  Lord  Justice-Clerk  and  my  Lord  Moncreiff 
have  arrived  at  the  better  conclusion.  My  Lords,  at  first,  when  I  looked  into  this  case,  I 
was  hampered  by  one  consideration,  in  consequence  of  the  views  taken  in  some  of  the 
arguments  of  the  learned  judges  below,  particularly  that  of  Lord  Ivory,  and  to  a  certain 
degree,  also,  that  of  Lord  Cuninghame,  the  very  learned  Lord  Ordinary.  My  difficulty 
was  this: — If  it  had  appeared  that  William  Paul's  death  was  believed  by  the  two 
parties — that  Lapsley  and  Janet  M*Kinlay  did  really  bona  fide  believe  in  his  decease  at 
the  period  of  their  cohabitation  as  man  and  wife — and  then,  the  fact  being  contrary  to 
their  behef — their  belief  being  groundless  in  point  of  ffiwt — if,  after  the  death  of  William 
Paul,  their  cohabitation  as  man  and  wife  had  continued,  which  had  bona  fide  been 
cohabitation  as  man  and  wife  in  the  belief  of  both  these  parties,  that  they  could  be  man 
and  wife  in  consequence  of  the  prior  husband's  predecease — if  the  cohabitation,  having 
honafide  taken  place  before,  had  continued  after  the  legal  impediment  had  been  removed 
by  the  death  of  Paul,  then  I  might  have  bad  some  difficulty  in  denying  that  that 
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marriage  by  habit  and  repute,  or  that  that  second  cohabitation,  though  it  had  hegnn  ae 
an  illicit  connexion,  could  have  become  so  far  licit,  from  the  change  of  circumstances 
by  the  death  of  Paul,  as  to  make  it  a  marriage  prior  to  the  birth  of  the  child,  the  period 
at  which  the  question  arose.     But  when  I  come  to  look  at  the  facts,  and,  among  oUien, 
at  the  conduct  of  the  parties — which  is  most  material — and  to  which  my  noble  and 
learned  friend  who  has  last  addressed  your  Lordships  has  applied  himself — when  I  come 
to  look  at  that  fact,  and  at  the  whole  of  the  other  facts  of  the  case,  the  places  and  the 
times  referred  to  by  my  noble  and  learned  friend  upon  the  woolsack — I  really  have  no 
doubt  that  the  parties  not  only  cohabited  when  William  Paul  de  facto  was  aliye,  and 
when,  therefore,  they  were  not  living  in  a  married  state,  whatever  their  belief  might  be, 
but  that  they  themselves  were  not  aware  of  the  death  of  William  Paul,  and  that  thej 
themselves,  therefore,  were  aware  that  they  were  living,  not  as  man  and  wife,  but  in  a 
state  of  adultery ;  and,  consequently,  that  the  intercourse  was  not  de  facto  as  man  and 
wife,  and  not  only  wbjs  not  de  facto  as  man  and  wife,  but  that  it  was  not,  in  truth,  such 
intercourse  as  would,  when  the  event  happened  which  would  make  the  marriage  poedhle, 
give  rise  to  the  argument  that  they  were  man  and  wife  by  living  together.     Therefore, 
my  Lords,  that  difficulty  is  entirely  removed  from  my  mind  (and  it  was  the  only  one 
which  I  ever  had  in  the  case),  because  I  am  clearly  of  opinion  that,  upon  the  facts  of 
this  case,  not  only  was  William  Paul  alive  de  facto  at  the  time  when  the  cohabitation 
began,  but  that  tliey  did  not  know  of  his  death ;  and  that  they,  therefore,  did  not  know, 
and  could  not  believe,  that  they  were  living  as  husband  and  wife.     My  Lords,  did, 
therefore,  anything  take  place  after  William  Paul  died,  and  when  the  parties  may  be 
supposed  to  have  known  of  it,  to  change  the  terms  and  the  manner  of  their  cohabita^onf 
For,  if  anything  of  that  description  had  taken  place  all  that  had  gone  before  would  have 
gone  for  nothing,  and  we  should  then  have  been  called  upon  to  decide  upon  this  new 
species  of  connexion,  this  new  marriage,  solemnized  as  it  were  by  cohabitation  after 
Paul's  death,  and  after  they  believed  Paul's  death.     Now,  I  do  not  find  any  evidence 
that  any  such  thing  has  taken  place.     It  is  said  that  the  woman  took  the  name  of 
Lapsley ;  but,  as  has  been  justly  observed  by  my  noble  and  learned  friends,  she  would 
have  taken  the  name  before.     They  are  said  to  have  lived  together  (that  is  a  fact  found) 
from  a  period  prior  to  the  death  of  William  Paul,  as  man  and  wife.     Could  they  live 
together  as   man  and  wife,   Lapsley  passing  by  the  name  of  John  Lapsley,  and  she 
passing  by  the  name  of  Janet  Paul,  or  she  passing  by  the  name  of  Janet  M'Einlay, 
which  was  her  maiden  name  ?     No  such  thing.     That  is  not  what  is  called  living  as  man 
and  wife.     What  is  called  living  as  man  and  wife  is  the  husband's  name  attaching  to  the 
wife.     If  a  man  lives  with  a  woman,  and  calls  her  by  her  maiden  name,  no  man  in 
common  parlance  ever  dreams  of  calling  them  living  together  bjs  man  and  wife.    No 
doubt  it  would  have  been  part  of  the  evidence  of  habit  and  repute ;  nay  more,  it  would 
have  been  very  material  to  have  supported  a  case  of  habit  and  repute  ;  but  unless  a  most 
ample,  and  full,  and  satisfactory  explanation  were  given,  it  would   have  been  very 
difficult  to  suppose  that  they  were  husband  and  wife.     My  Lords,  there  are  a  number  of 
arguments  here  which  I  really  cannot  go  along  with  at  all — some  of  the  arguments  of 
the  learned  Judges,  in  whose  conclusions  I  agi'ee.    I  cannot  go  along  with  this  view  which 
Ijord  Ivory  takes.     Keference  to  the  ordinary  legal  presumption  for  life  does  not  in  the 
least  avail  to  solve  such  a  question ;  for  the  question  is  not  in  the  abstract  between  hfe 
and  death.     It  is,  tchen  did  the  death  take  place  ? "     But  that  is  always  the  case.    It  is 
just  as  much  in  the  abstract  between  life  and  death  here,  "  when  did  the  death  take 
place,"  as  it  is  in  the  common  case,  whether  a  man  is  alive  or  not ;  because  the  questioo 
is,  was  he  alive  at  the  time  of  the  cohabitation  and  the  alleged  second  marriage  between 
the  parties  1    And  really  I  must  say  thc^t  the  Lord  Ordinary  seems  to  have  the  most 
extraordinary  notion  of  the  legal  presumption  ;  for  he  takes  the  case  of  one  year,  and 
then  takes  another  case  of  twenty-seven  days,  and  one  should  think,  from  the  oonise  of 
the  reasoning,  that  if  a  man  were  proved  to  be  alive  on  the  Wednesday  and  in  good 
health,  and  his  wife  were  to  marry  another  man  on  the  Thursday,  the  onus  probmdi^ 
when  setting  up  the  second  marriage,  whether  for  the  legitimation  of  a  child  subse- 
quently born  or  not,  would  lie  upon  the  person  questioning  the  validity  of  that  marriage 
to  prove  the  non-decease  of  the  first  husband.     Now,  that  I  cannot  go  along  with.    My 
Ix)rd8,  it  would  be  for  those  who  set  up  the  second  marriage  on  the  Thursday— who 
only,  by  all  the  rules  of  law,  and  of  common  sense  too  as  well  as  of  law,  could  accurately 
know  the  fact — to  prove  that  John  Neakes,  the  former  husband,  who  was  alive  on  the 
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Wednesday,  and  died  on  the  Wednesday  night  or  the  Thursday  morning  before  the 
marriage.  If  a  person  were  prosecuted  for  bigamy  for  marrying  a  second  husband — ^the 
fiist  husband  being  alive — in  order  to  prove  the  bigamy,  no  doubt  the  onus  would  lie 
upon  the  party  prosecuting  to  give  evidence  of  the  first  husband  being  alive.  But  it 
does  not  follow  from  that  that  the  arms  is  not  the  other  way  in  a  case  such  as  that  now 
before  your  Lordships.  My  Lords,  I  therefore  am  clearly  of  opinion  that,  when  you  come 
to  examine  this  case — which  is  a  case  entirely  of  fact — the  facts  are  all  with  the  judg- 
ment below,  and  against  the  judgment  of  the  Lord  Ordinary,  appealed  from  to  the  Inner- 
House  j  and  I  am  very  glad  that  we  are  called  upon  to  decide  no  such  nice  question  as 
that  to  which  my  noble  and  learned  friend  adverted  as  having  been  raised  in  the  argu- 
ment. It  is  totally  beside  the  facts  of  the  present  case  ;  and  nothing  would  induce  me 
to  dispose  of  such  a  question  in  a  Court  of  this  description.  The  Scotch  law  of  marriage 
is  perfectly  well  understood  as  regards  these  points.  It  may  be  very  much  to  be 
kmented  that  it  should  not  be  a  little  modified,  so  as  to  resemble  somewhat  more  the 
law  of  marriage  in  this  and  other  civilized  countries.  I  hope  that)  when  we  sit  in 
another  capacity,  legislative  and  not  judicial,  this  House  will  produce  that  very  much 
to  be  desired  result.  I  hope  that,  before  long,  something  to  that  effect  may  be  done. 
But,  as  the  law  now  stands,  we  have  only  to  administer  it ;  and  there  is  no  doubt  what- 
ever that  the  interlocutor  appealed  from  is  according  to  law. 

Mr.  Stuart  Wortley, — I  trust  your  Lordships  will  not  order  costs  in  this  case.     I 
beheve  it  will  be  found  to  fall  under  the  exception  established  in  the  case  of  Maule 
r.  Moncrieffe — the  judges  below  having  been  equally  divided. 
Lord  Campbell, — ^There  is  no  such  rule  in  this  House. 
Lord  Brougham, — Oh  no. 

Mr,  Stuart  Wortley. — I  will  just  call  your  Lordships'  attention  to  the  facts  stated  in 
the  marginal  note  in  Maule  v,  Moncrieffe.     It  was  decided  in  1846  by  three  of  your 
Lordships  now  present,  where  the  appeal  was  against  an  interlocutor  of  a  majority  of  the 
Court  below,  obtained  by  one  of  the  Judges  withdrawing  his  vote.     No  costs,  in  excep- 
tion to  the  general  rules,  were  given  at  dismissing  the  appeal ;  and  my  Lord  Brougham 
states  very  distinctly,  and  at  length,  the  grounds  upon  which  that  was  established. 
"  My  Lords,  the  only  doubt " — (says  my  Lord  Brougham) — "  I  had  upon  this  case  was, 
as  respects  the  question  of  costs  of  the  appeal.     The  appellant  in  tliis  case  stands  in 
peculiar  circumstances.     In  general  our  rule  is  (and  I  dwell  upon  this  that  no  doubt 
may  be  entertained  of  the  general  subsistence  of  our  rule),  where  we  affirm  the  judg- 
ment appealed  from,  to  give  costs  as  against  the  appellant,  or  the  plaintiff  in  error  in 
the  case  of  a  writ  of  error.     But,  in  this  case,  I  should  suggest  humbly  to  your  Lord- 
ships to  make  an  exception,  and  not  to  give  costs  as  against  the  appellant ;  and  my 
reason  is  this — ^where  an  appellant  comes  to  dispute  a  judgment,  I  assume,  when  I  give 
the  costs  of  the  appeal  against  him,  and  to  the  respondent  or  the  defendant  in  error, 
that  he,  the  respondent  or  the  defendant  in  error,  is  in  possession  of  the  judgment,  and 
that  [3(S6]  the  other  party  comes  here  to  dispute  the  judgment  actually  delivered  against 
him,  and  for  his  adversary.     It  is  very  fit  that,  in  that  case,  the  costs  of  the  appeal,  or 
of  the  writ  of  error,  should  be  given  against  the  party  bringing  it  here,  because  he 
vexes  the  other  party  who  is  in  possession  of  the  judgment.     But  the  very  foundation 
of  that  rule  is,  that  the  other  party  is  possessed  of  the  judgment.     Now,  observe  that 
that  is  only  nominally  the  case  here ;  for,  when  Lord  Ivory  had  given  his  interlocutor — 
which  he  came   to   with  very  considerable  hesitation — he  seemed  to  doubt,  and  he 
expressed  himself  as  feeling  a  difficulty  in  the  case.     The  parties  against  whom  he  gave 
judgment,  the  trustees,  Mr.  Fox  Maule,  or  Mr.  Kinnaird,  and  others,  carried  it  to  the 
Inner-House.     Sir  Thomas  Moncrieffe  then  was  possessed  of  the  judgment  of  Lord  Ivory, 
the  Lord  Ordinary." — ^That  is  so  in  our  case,  my  Lord ;  we  have  the  Lord  Ordinary's 
judgment — "  On  a  reclaiming  note  the  judgment  goes  to  the  Inner-House — there  the 
Judges  are  equally  divided.     My  Lord  Justice-Clerk  is  clearly  of  opinion,  and  very 
strongly  of  opinion,  against  the  Lord  Ordinary.     Lord  Medwyn  concurs  with  the  Lord 
Justice-Clerk.     Lord  Meadowbank  takes  the  other  line,  and  is  with  the  Lord  Ordinary, 
and  \s  very  clearly  of  opinion  with  the  Lord  Ordinary.     Lord  Moncreiff  is  of  opinion — 
though,  perhaps,  not  quite  so  unhesitating  as  Lord  Meadowbank — he  says  it  is  attended 
with  difficulty ;  but  he  expresses  a  much  clearer  opinion  that  Lord  Ivory  had  done. 
Lord  Ivory  appears  to  have  doubted  considerably  more  than  Lord  Moncreiff ;  but  Lord 
Moncreiff  says  that  the  case  is  attended  with  considerable  difficulty ;  but  still  he  gives 
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an  opinion,  and  a  very  strong  and  decided  opinion,  against  the  Lord  Justice-Clerk  and 
Lord  Medwyn,  and  with  Lord  Meadowbank.  Then,  the  Court  was  equally  divided,  and 
they  had  two  courses  to  take — either  to  retain  that  equal  division,  and  to  send  for  the 
consulted  Judges,  which  they  did  not  do,  or  to  adopt  the  course  which  they  did  adopt, 
and  which  brings  the  case  here — Lord  Justice-Clerk  saying,  I  withdraw  my  vote  as  a 
judge,  and  leave  you  to  he  two  to  one  in  favour  of  the  interlocutor  of  the  Lord  Ordinary, 
in  order  that  it  may  go  to  the  House  of  Lords." 

Lord  BrougJiam, — ^That  is  quite  a  different  case.  You  observe  that^  in  that  case, 
there  is  no  judgment  of  the  Court  below. 

Mr.  Stuart  Wartley. — But  in  that  case,  my  Lord,  there  were  three  votes  for  the 
respondent  in  point  of  fact. 

Lord  Chancellor, — What  is  the  date  of  that  case  ? 

Mr,  Stuart  Wortley. — 1846,  my  Lord.  It  is  reported  in  Bell's  Appeal  Cases,  vol  5. 
There  was  a  judgment  in  that  case. 

Lord  Brougham. — I  should  wish  it  to  be  understood,  that  all  that  can  be  gathered  from 
that  case  is,  that  costs  are  always  discretionary,  and  that  we  are  always  entitled,  accord- 
ing to  the  circumstances  of  each  particular  case,  to  give  costs  or  to  refuse  them,  notwith- 
standing the  general  rule.  But  that  is  not  this  case,  because  there  was  there  no 
judgment. 

Mr.  Stuart  Wortley. — Yes,  my  Lord,  there  was  a  judgment. 

Lord  Campbell. — In  that  case  costs  were  not  given,  because,  there,  an  appeal  to  this 
House  was  inevitable. 

Liord  Brougham. — There  could  be  no  judgment  without  it. 

Lord  Campbell. — There  could  be  no  judgment  without  an  appeal  to  this  Hoiae. 
Therefore,  the  respondent  was  not  possessed  of  the  judgment.  It  was  well  understood 
on  both  sides,  under  these  circumstances,  that  there  was  to  be  an  appeal.  But  in  the 
case  which  we  have  now  to  dispose  of,  the  respondent  was  in  possession  of  the  judgment 
of  the  Inner-House.  It  was  two  to  one  in  that  house.  We  cannot  grant  your  applica- 
tion to  depart  from  the  ordinary  rule. 

Mr.  Stuart  Wortley.  —My  Lord,  with  great  submission,  there  was  a  judgment  in  the 
case  which  I  have  cited. 

Lord  Brougham. — ^There  was  a  judgment  nominally,  but  not  really.  You  see  it 
would  have  been  very  hard  for  the  party  to  have  been  pimished  for  coming  here, 

Mr.  Stuart  Wortley. — There  was  another  course  to  have  been  pursued  in  that  case, 
namely,  to  have  taken  the  opinion  of  the  whole  of  the  Judges.  But  that  was  not  done. 
In  one  respect  our  case  is  stronger  than  that.  Here  we  have  only  two  Judges  against 
us.  In  that  case  the  Judges  who  actually  gave  their  judgments  were  three  to  one  against 
the  appellants,  and  yet  they  were  absolved  from  paying  costs. 

Lord  CJiancellor. — The  rule  which  has  been  stated  by  my  noble  and  learned  friend, 
with  respect  to  costs,  has  been  acted  upon  since  I  have  been  in  this  House ;  and  I  hope 
it  will  continue. 

Lord  Campbell. — In  this  case  it  would  be  a  very  great  hardship  upon  the  purchaaere, 
who  are  bona  fide  purchasers  for  valuable  consideration,  if  that  rule  were  not  adhered  to. 

Interlocutor  affirmed^  with  costs. 

[S.  C.  1  H.  L.  Cases  498.] 


No.  165.  XX.  Jurist  459.     8  June  1848.     2nd  Div— Lord  Robertson. 

Mrs.  Agnes  Fulton  or  Paterson,  Pursuer. — Pattison. 
Andrew  Paterson,  Defender. —  W.  Thomson. 

Decree  in  Absence — Process — Husband  and  Wife — Separation  and  Aliment — Oonns- 
torial. — In  a  consistorial  cause  the  defender  entered  appearance,  but  did  not  lodge 
defences.  He  appeared  at  the  diet  of  proof,  and  cross-examined  the  pursuers 
witnesses.  The  Lord  Ordinary  decerned  against  him.  On  a  reclaiming  note  against 
this  judgment  as  a  decree  in  absence,  the  Court  allowed  defences  to  be  lodged  in 
the  Inner-House;  and  after  considering  them  and  the  proof,  adhered  to  the  Lorl 
Ordinary's  interlocutor. 
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Separation  and  Aliment — Ouraior  ad  Litem, — In  a  process  of  separation  and  aliment  at 
a  wife's  instance  against  ber  husband,  the  Court  appointed  a  curator  ad  litem  to  tbe 
pursuer. 

Mrs.  Paterson  brougbt  an  action  of  separation  and  aliment  against  ber  busband,  on 
tbe  ground  of  personal  violence. 

Appearance  was  entered  by  tbe  defender,  but  no  defences  lodged.  He  appeared, 
however,  at  first  personally,  and  afterwards  by  a  counsel  and  agent,  at  tbe  taking  of  tbe 
proof  before  tbe  Sheriff-commissary,  and  cross-examined  tbe  pursuer's  witnesses. 

He  also  appeared  personally  before  tbe  Lord  Ordinary,  and  opposed  tbe  pursuer's 
motion  for  avizandum  with  tbe  proof,  craving  leave  to  give  in  defences. 

Tbe  Lord  Ordinary  asked  if  he  could  have  bis  defences  ready  by  next  day  (being  the 
penult  day  of  tbe  Session).  He  answered  in  the  negative;  and  the  Lord  Ordinary 
refused  his  prayer,  took  the  proof  to  avizandum,  and  decerned  against  him  on  tbe 
following  day. 

He  reclaimed  against  the  interlocutor  remitting  tbe  cause  to  tbe  commissaries,  and 
against  tbe  decree  of  separation  as  being  in  absence,  praying  the  Court 

"  to  recal  the  said  interlocutors,  and  remit  to  tbe  Lord  Ordinary  to  receive  the  said 
defences ;  to  appoint  a  curator  ad  litem  to  the  pursuer,  to  be  sisted  before  farther  pro- 
cedure ;  and  thereafter  to  proceed  to  make  up  a  record  in  common  form ;  or  to  do 
otherwise,"  &c. 

Tbe  Court  held  the  proceedings  to  have  been  in  forOy  and  refused  tbe  note,  but 
aUowed  him  to  give  in  defences,  and  close  the  record  in  the  Luier-House.  Tbe  inter- 
locutor was  as  follows : — 

"26<A  May  1848. — The  Lords  having  considered  the  reclaiming  note  for  Andrew 
Paterson,  and  heard  counsel,  refuse  tbe  prayer  thereof  for  l)eing  reponed  against  the 
judgment  of  tbe  Lord  Ordinary,  but  allow  bis  defences  to  be  received;  appoint  tbe 
record  to  be  closed,  and  allow  him  to  be  beard  on  tbe  case  as  it  now  stands ;  nominate 
and  appoint  Mr.  Peter  Anderson,  W.S.,  to  be  cmrator  ad  litem  for  the  pursuer  ;  and  be 
having  appeared  at  tbe  bar,  and  given  his  oath  defideliy  allow  him  to  see  tbe  process." 

The  record  was  duly  closed  upon  summons  and  defences.  On  advising  the  case  this 
day  upon  tbe  proof  and  defences,  tbe  Court  adhered  to  tbe  interlocutor  of  the  Lord 
Ordinary. 

No.  48.  XXL  Jurist  73.     21  Dec.  1848.     Ist  Div.— Lord  Kobertson. 

A,  Petitioner. — Heriot. 

Curator  Bonis — Guardian  and  Ward — Lunatic, — ^The  Court  refused  to  sanction  a  loan, 
on  personal  security,  of  funds  under  tbe  management  of  the  curator  bonis  of  a  lunatic, 
but  directed  them  to  be  lent  on  heritable  security. 

This  was  an  application  by  tbe  curator  bonis  of  a  lunatic  for  an  audit  of  bis  curatorial 
accounts. 

Lord  Robertson  reported,  that  L.  11,500  of  the  lunatic's  funds  had  been,  before  tbe 
lunacy,  lent  to  two  noblemen  of  tbe  most  undoubted  credit — tbe  remainder  being 
invested  in  bank  and  government  stock :  That  this  case  was,  therefore,  a  favourable  one 
for  determining  tbe  point,  whether  a  curator  bonis,  where  the  funds  under  his  care  stood 
on  personal  security,  was  not  bound  to  have  them  forthwith  invested  on  heritable 
security.  He  bad  reported  a  similar  case  last  session  to  tbe  Second  Division,  who 
refused  to  interfere  in  the  matter ;  and  be  was  sorry  to  observe,  that,  shortly  after>vards, 
owing  to  the  failure  of  tbe  obligant,  and  likewise  of  tbe  agent  and  bis  cautioner,  the 
money  had  been  totally  lost. 

After  consulting  the  Second  Division,  the  Court  pronounced  the  following  inter- 
locutor : — 

"  Find  that  tbe  petitioner,  as  curator  bonis  foresaid,  is  bound  to  lend  out  tbe  funds 
on  heritable  security,  in  so  far  as  they  may  be  lent  at  all." 
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No.  71.  XXI.  Jurist  125.     26  Jan.  1849.     1st  Div.— Lord  Murray. 

John  Paterson  and  Others,  Pursuers. — Young, 
Mrs.  Margaret  Baxter  or  Paterson,  Defender. — Mackenzie, 

Aliment — Trust — Clause — Construction. — Terms  of  a  settlement  in  regard  to  which  the 
Court  held,  that  a  conveyance  of  property  therein  to  a  woman  in  liferent,  and  her  sons 
in  fee,  constituted  in  the  liferentrix  an  alimentary  trust-right,  which  she  was  effectually 
restrained  from  aUenating  in  favour  of  the  fiars. 

Process — Title  to  Sue — ObJigaiion, — A  conditional  obligation  was  granted  in  favour  of 
four  parties,  three  of  whom  alone  raised  action  upon  it)  and  offered  to  implement  its 
conditions — Held  that,  without  the  concurrence  of  the  fourth  grantee  in  the  actioD 
and  in  the  offer,  the  other  three  had  no  title  to  insist  for  implement.  And,  optmoR, 
That  an  obligation  to  four  parties  jointly,  accepted  by  three  only,  is  not  a  completed 
binding  obligation. 

The  deceased  John  Baxter,  father  of  the  defender,  settled  his  whole  property, 
heritable  and  moveable,  upon  his  two  sons,  John  and  James,  under  the  following 
burdens  in  the  defender's  favour  : — 

*'  First,  Under  the  express  burden  of  the  payment  to  the  said  Mrs.  Margaret  Baxter 
or  Paterson  of  a  free  yearly  annuity  of  L.100  sterling  during  her  life.  .  .  .  Seecnd^ 
Under  the  further  express  burden  of  the  sum  of  L.4000  sterling,  to  be  paid  by  the  said 
John  Baxter,  junior,  and  James  Baxter,  to  the  said  Mrs.  Margaret  Baxter  or  Patenon 
.  .  .  .  and  that  for  behoof  of  [126]  herself  in  liferent,  for  her  liferent  use  aUenarlyj 
and  of  John,  Alexander,  Richard,  and  James  Paterson,  her  sons,  equally  among  them, 
in  fee." 

This  deed  contained  the  following  declaration  ; — 

"  Declaring,  as  it  is  hereby  farther  provided  and  declared,  that  the  foresaid  annuity 
and  other  liferent  provisions  in  favour  of  the  said  Mrs.  Margaret  Baxter  or  Paterson  are 
granted  to  her  in  name  of  aliment,  and  for  her  own  personal  support  and  subsistence 
oidy,  and  that  of  her  children,  while  they  continue  to  reside  in  family  with  her." 

It  was  also  provided,  that 

*'  it  shall  not  be  in  the  power  of  the  said  Mrs.  Margaret  Baxter  or  Paterson  to  assign  the 
said  provisions,  nor  shall  the  same  be  arrestable  or  affectable  for  her  debts  or  deeds,  of 
any  description  whatever." 

There  was  also  an  exclusion  of  the  jus  mariti  of  the  defender's  husband. 

The  same  deed  also  contained  a  provision  enabling  the  grantees,  John  and  James 
Baxter,  to  convey  to  their  sister,  the  defender,  in  place  of  the  above  sum  of  L.4000, 
heritable  property  worth  L.200  a-year — the  conveyance  to  be  in  the  same  terms  as  thcw 
used  with  reference  to  the  L.4000.     That  provision  was  in  the  following  terms : — 

"  Declaring,  as  it  is  hereby  expressly  provided  and  declared,  that  if  my  said  sons 
shall,  within  four  years  after  my  death,  convey  and  make  over  to  the  said  Mrs.  Margaret 
Baxter  or  Paterson,  for  behoof  of  herself  in  liferent,  for  her  liferent  use  allenarly,  and  of 
the  said  John,  Alexander,  Richard,  and  James  Paterson,  her  sons,  equaUy  among  them, 
in  fee,  shops  or  houses  of  those  hereby  disponed,  situated  in  East  Register  Street, 
or  in  the  High  Terrace,  or  Leith  Street,  Edinburgh,  or  in  the  village  of  Portobello^ 
which  shall  yield  at  the  time  a  full  yearly  rent  of  L.200  sterling,  after  deduction  of  any 
feu-duty  or  ground-rent  payable  out  of  the  same,  then  and  in  that  case  the  foresaid 
provision  of  L.4000,  except  as  to  the  bygone  interest  preceding  the  period  of  such 
conveyance,  shall  lapse,  and  become  void  and  nidi ;  and  the  said  Mrs.  Margaret  Baxter 
or  Paterson,  and,  failing  her,  her  said  sons,  shall  be  bound  to  grant,  in  favour  of  the  said 
John  Baxter,  junior,  and  James  Baxter,  and  at  their  expense,  a  discharge  and  renunciation 
thereof." 

This  settlement  also  gave 

"  full  power  and  authority  to  the  said  Mrs.  Margaret  Baxter  or  Paterson,  by  a  deed  or 
deeds  to  be  executed  by  her  at  any  time  during  her  life,  if  she  shall  think  it  proper,  and 
without  assigning  any  reason  therefor,  to  limit  or  restrict  the  right  of  all  or  any  of  her 
sons  in  their  respective  shares  of  the  foresaid  sum  of  L.4000,  or  of  the  subjects  to  be 
conveyed  in  lieu  thereof,  to  a  bare  liferent ;  and,  for  that  purpose,  to  convey  the  same  to 
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trustees  for  behoof  of  such  son  or  sons  in  liferent,  for  his  or  their  liferent  use  allenarly, 
and  of  his  or  their  respective  heirs  in  fee." 

John  and  James  Baxter  exercised  the  option  given  to  them,  and  executed,  in  the 
defender's  favour,  conveyances  of  house  property  in  East  Register  Street,  Edinburgh,  and 
in  Portobello,  which  was  represented  as  of  the  free  yearly  vdue  of  L.200.  The  terms  of 
the  deed  of  settlement  were  imported  into  these  conveyances. 

It  turned  out  that  the  property  thus  conveyed  produced  a  free  yearly  rental  less  than 
L200  sterling.  In  consequence  of  this,  a  submission  was  entered  into  between  James 
Baxter,  the  only  surviving  brother,  on  the  one  hand,  and  Mrs.  Paterson  and  her  four 
sons  on  the  other,  for  the  adjustment  of  their  respective  rights. 

While  this  submission  was  in  dependence,  the  following  obligation  was,  on  12th 
June  1844,  granted  by  the  defender  to  her  four  sons — 

"In  consideration  of  your  having  entered  into,  along  with  myself,  a  submission 
hetwixt  us  and  Mr.  James  Baxter  of  all  claims  we  have  against  him,  I  hereby  bind  and 
obhge  myself,  as  soon  as  a  final  decreet-arbitral  is  pronounced  in  that  submission,  and  a 
settlement  of  these  claims  is  obtained,  and  on  the  supposition  that  I  succeed  in  establish- 
ing these  claims,  in  so  far  as  they  are  pecuniary,  to  grant,  execute,  and  deliver,  a  valid 
discharge  of  my  liferent  right  to  the  property  belonging  to  us  in  East  Register  Street, 
and  to  pay  over  to  you,  in  equal  shares,  whatever  sum  of  money  may  be  found  due  to  us 
by  Mr.  Baxter  in  respect  of  the  property  not  having  yielded  a  clear  rental  of  L.200  a-year, 
subject  to  a  deduction  of  L.20  upon  each  share  in  respect  of  my  liferent.  But  it  is 
understood  that  we  are  to  have  no  claim  in  regard  to  any  feu-duties  which  Mr.  Baxter 
proposes  to  renounce  over  the  shops  at  the  west  end  of  the  High  Street,  Portobello. 
But  it  is  expressly  agreed,  that  as  I  have  undertaken  so  to  renounce  my  liferent  with  the 
view  of  enabling  you  to  get  into  business,  that  you  are  not  to  continue  to  reside  with  me 
after  the  property  is  realized.  And  I  farther  agree  not  to  exercise  the  power  given  me, 
by  my  father's  settlement,  of  restricting  your  shares  in  the  property  left  by  him  to  a  bare 
liferent." 

An  award  having  been  issued  by  the  arbiter,  the  present  action  was  raised  by  three 
of  the  grantees  for  the  enforcement  of  the  above  obligation,  they  offering  a  fulfilment  of 
the  counterpart. 

Mrs.  Paterson,  who  was  at  this  time  a  widow,  lived  in  family  with  her  four  sons, 
and  her  daughter  Helen.  Alexander,  her  second  son,  did  not  concur  in  the  action,  but, 
on  the  contrary,  was  alleged  to  disapprove  of  it.  The  pursuers  were  not  in  any  trade  or 
profession,  though  they  were  some  years  above  majority. 

The  subsumption  of  the  simimons  was  as  follows : — 

"And  although  her  said  sons,  particularly  John,  Richard  Sommerville,  and  James 
Paterson,  are  ready  and  willing  to  implement  their  part  of  said  agreement  with  the  said 
Mrs.  Margaret  Baxter  or  Paterson,  and  have  frequently  desired  and  required  the  said 
Mrs.  Margaret  Baxter  or  Paterson,  their  said  mother,  in  implement  of  the  obligation  so 
come  under  by  her,  to  cede  possession,  to  deliver  up  the  titles  thereof,  and  to  grant, 
execute,  and  deliver,  a  valid  disposition  or  conveyance  to  the  said  premises,  containing  a 
discharge  of  her  said  liferent  right  to  the  same  in  their  favour,  as  aforesaid,  yet  she 
refuses,  at  least  delays  so  to  do,  unless  compelled,  and  wrongously  and  unjustly  retains 
possession  of  the  same  after  the  date  at  which  she  was  ])ound  and  was  called  on  to 
deUver  up  the  same." 

The  defender  pleaded,  inter  alia — 1.  The  letter  of  12tli  June  1844  does  not  constitute 
a  valid  or  effectual  agreement,  and  is  not  binding  on  the  defender,  in  respect  the  pro- 
vision in  her  favour,  contained  in  Mr.  Baxter's  deed  of  settlement,  was  granted  in  name 
of  aliment,  not  merely  for  her  own  behoof,  but  also  as  a  trust  for  her  cliildren  ;  and  it 
was  ultra  vires  of  the  defender  to  renounce  her  liferent,  or  convey  it  away,  she  being 
expressly  restrained  and  prohibited  from  doing  so  by  the  terms  of  the  deed  of  settlement. 
2.  The  pretended  agreement  libelled  on  is  also  invalid  and  ineffectual — in  respect  (1.)  the 
proposal  contained  in  the  letter  of  12th  June  1844  was  never  formally  accepted  by  the 
four  sons  to  whom  it  is  addressed,  and  they  never  came  under  any  obligation  to  fulfil 
the  counter  stipulations  contained  in  it ;  and  (2.)  the  defender's  second  son,  Alexander 
Paterson,  so  far  from  agreeing  to  that  proposal,  has  repudiated  the  whole  transaction, 
aad  refused  to  concur  in  any  such  arrangement.  (3.)  The  pursuers  have  no  right  or 
title  to  insist  for  implement  of  the  alleged  agreement  for  behoof  of  their  brother 
Alexander,  who  is  no  party  to  this  action,  and  strongly  disapproves  of  it. 
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The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

"  20th  July  1847. — The  Lord  Ordinary  having  heard  parties'  procurators,  and  con- 
sidered the  process,  finds  that  the  defender  [127]  held  the  liferent  of  the  subjects  in 
question  as  an  alimentary  trust,  and  was  prohibited  from  disposing  of  the  liferent 
thereof :  Sustains  the  defences ;  assoilzies  the  defender  from  the  conclusions  of  the 
action ;  and  decerns :  Finds  no  expenses  due  to  either  party. 

"  Note. — In  this  case,  the  defender's  father,  Mr.  Baxter,  senior,  provided  an  animity 
of  L.100  to  the  defender,  and  a  principal  sum  of  L.4000  to  herself  in  liferent,  and 
to  her  four  sons  equally  in  fee,  with  a  provision  that,  if  his  heirs  conveyed  house  property 
sufficient  to  yield  a  free  yearly  income  of  L.200,  that  conveyance  would  come  in  place  of 
the  provision  of  L.4000.  The  disposition  contained  the  following  declaration: — "That 
the  foresaid  annuity,  and  other  liferent  provisions  in  favour  of  the  said  Mrs.  Margaret 
Baxter  or  Paterson,  are  granted  to  her  in  name  of  aliment  for  her  own  personal  support 
and  subsistence  only,  and  that  of  her  children,  while  they  continue  to  reside  in  family 
with  her  ;  and  it  shall  not  be  in  the  power  of  the  said  Mrs.  Margaret  Baxter  or  Pateraon 
to  assign  the  said  provisions,  nor  shall  the  same  be  arrestable  or  affectable  for  her  debts 
or  deeds,  of  any  description  whatsoever."  Conveyances  of  house  property  were  made  by 
the  brothers  to  the  defender,  Mrs.  Paterson ;  but  a  submission  was  entered  into  in  order 
to  ascertain  whether  the  property  conveyed  was  sufficient  to  yield  the  yearly  income  of 
L.200.  While  the  submission  was  in  dependence,  the  defender  subscribed  an  obligation 
addressed  to  her  four  sons,  bearing  date  12th  June  1844,  by  which  she  obliged  herself, 
as  soon  as  a  final  decreet-arbitral  should  be  pronoimced,  to  deliver  a  valid  discharge  of 
her  liferent  right  to  the  property,  belonging  to  them  in  fee,  in  East  Register  Street,  with 
various  other  provisions,  and,  among  others,  that  the  four  sons,  to  whom  it  was  addressed, 
were  not  to  reside  with  her  after  the  property  was  realised.  The  present  action  has 
been  brought  to  enforce  the  fulfilment  of  that  obligation.  It  has  been  maintained,  on 
the  part  of  the  defender,  that  she  has  no  power  to  renounce  her  liferent  over  the  property 
conveyed  by  her  father  to  her,  with  the  fee  to  the  children,  as  it  expressly  declared  that 
the  provisions  are  alimentary,  and  that  it  shall  not  be  in  her  power  to  assign  these  pro- 
visions, and  that  they  shall  not  be  arrestable  or  attachable  for  her  debts  or  deeds,  of  any 
description  whatever.  The  Lord  Ordinary  considers  this  a  question  attended  with  very 
great  difficidty ;  and  no  authority  or  decision  has  been  referred  to  which  bears  upon  it, 
or  gives  him  any  assistance  in  deciding  it. 

"  The  second  point  is,  whether  the  letter  of  obligation  being  addressed  to  the  four 
sons,  and  one  of  them  (Alexander)  not  accepting  it,  but  wishing  to  retain  his  claim  for 
aliment,  the  other  three  are  entitled  to  bring  an  action  to  insist  for  its  being  fulfilled. 
The  Lord  Ordinary  considers  this  a  question  of  equal  difficulty ;  and  he  was  (fisposed  to 
report  the  case  in  order  .that  both  these  points  might  be  considered  by  the  Court ;  but 
as  the  parties  have  expressed  a  strong  desire  that  he  should  decide  them,  and  he  felt 
very  strongly  the  difficulties,  he  consulted  four  of  his  brethren,  three  of  whom  were 
clearly  of  opinion  that  the  defender  held  the  alimentary  liferent  over  these  subjects  as 
trustee,  and  had  no  power  to  relinquish  it.  The  Lord  Ordinary  has  come  to  be  of  that 
opinion,  and  has  pronounced  the  above  interlocutor  accordingly." 

The  pursuers  reclaimed.     At  advising, 

Loi'd  Justice-General, — I  see  no  ground  to  differ,  and  think  that  the  interlocutor  is 
right  upon  both  points.  In  the  first  place,  if  three  of  these  parties  might  sue,  one  of 
them  could  sue  also.  It  is  as  incompetent  for  three  to  do  so  as  for  one.  It  is  quite 
sufficient  that  Alexander  Paterson  does  not  come  forward.  The  other  point  is  equally 
clear.  This  provision  is,  by  the  terms  of  the  deed,  declared  to  be  alimentary.  The  jw 
mariti  is  excluded  ;  and  the  widow  might  as  well  seek  to  confer  a  right  to  the  subject 
upon  a  second  husband,  as  to  carry  through  the  transaction  before  us.  The  deed 
clearly  negatives  any  such  an  attempt. 

Lcyrd  Mackenzie. — I  entirely  concur  with  your  Lordship.  The  bargain  is  a  renim- 
ciation  of  this  lady's  liferent.  What  is  now  said  is,  that  this  was  not  a  renunciation  of 
the  whole  liferent  on  her  part,  but  only  of  a  share,  and  that  she  is  to  keep  a  share.  But 
it  is  clear  to  me  that  what  she  intended  was,  a  renunciation  of  the  whole.  The  letter 
makes  it  clear.  So  that  the  obligation  is  truly  in  favour  of  these  four  parties,  while 
only  three  sue  upon  it. 

As  to  the  other  ground  I  don't  say  I  differ ;  but  I  am  not  so  clear.  It  is  fixed  in  our 
law  that  a  party  can  make  an  alimentary  provision  not  alienable.     But  there  must  be 
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some  limit  to  this  power.  A  party  cannot  leave  to  another  L.  20, 000  a-year,  and  render 
it  inalienable  by  calling  it  alimentary.  As  to  the  other  fimds  possessed  by  this  lady,  we 
don't  know  whether  or  not  they  are  alimentary.  I  don't  think  this  ground  necessary  to 
the  decision  of  the  case.     The  other  ground  is  quite  sufficient. 

Ijord  Fidlerion, — I  am  of  the  same  opinion.  The  last  defence  alluded  to  by  the 
Lord  Ordinary  is  quite  sufficient  for  the  decision  of  this  case.  It  is  an  obligation  in 
favour  of  these  four  parties.  The  failure  of  one  party  to  sue  is  quite  enough.  If 
three  could  sue,  so  might  one. 

With  regard  to  the  other  point,  I  take  the  same  view  as  Lord  Mackenzie.  It  is  not 
free  of  difficulty ;  all  such  cases  are  difficult.  I  would,  therefore,  put  our  judgment  on 
the  first  point. 

Lord  Jeffrey. — I  am  very  clearly  of  the  same  opinion.  This  is  a  very  unreasonable 
and  undutiful  action.  I  am  clear  that  it  fails  on  both  grounds.  Even  if  all  parties  con- 
curred, it  would  be  doubtful.  But,  as  things  stand,  there  is  no  room  for  question.  In- 
dependently of  the  letter  of  June,  it  is  clear,  from  the  provision  in  the  original  deed, 
that  its  object  is,  the  personal  support  of  the  widow  and  all  her  children.  It  is,  therefore, 
not  assignable  to  the  prejudice  of  any  of  the  parties  holding  the  alimentary  right.  And, 
therefore,  the  want  of  the  consent  of  the  daughter,  and  one  of  the  sons,  would  be  a 
sufficient  ground-  Without  that  consent,  this  lady  cannot  diminish,  or  in  any  degree 
impair,  the  security  or  interest  of  any  of  the  beneficiaries.  It  is  less  difficult  to  decide 
c^ses  of  this  sort  when  there  is  a  trust  to  support  the  alimentary  right.  Now,  I  hold 
that  this  lady  was  a  trustee,  except  to  the  extent  of  her  own  share.  But,  farther,  this 
agreement  is  with  her  four  sons,  as  a/amilia  or  conjunct  body  ;  and  the  meaning  of  it  is, 
that,  if  all  concur,  it  is  to  receive  implement  I  go,  therefore,  on  both  these  grounds : — 
1«/,  That  the  subject  is  vested  in  this  lady  as  a  trustee  ;  and,  without  the  consent  of  the 
whole  children,  she  has  no  power  to  efiect  an  alienation ;  2dly,  That  this  is  a  proposal  or 
offer  addressed  to  the  four  sons  jointly,  and  considered  as  one  party ;  so  that,  without  its 
acceptance  by  the  whole  four,  there  is,  truly,  no  obligation. 

The  Court  adhered. 


No.  95.  XXI.  Jurist  174.     15  Feb.  1849,     1st  Div.— Lord  Robertson. 

The  Trustees  of  John  Gordon  of  Avochie,  Petitioners. — Marsluill. 

Superior  and  Vasaal — Consolidation — Prescrifdi'm. 

In  an  application,  under  the  Lands  Clauses  Act,  for  authority  to  replace  a  portion  of 
an  entailed  estate,  which  a  railway  company  had  compulsorily  taken,  by  other  lands 
belonging  to  the  same  owner  in  fee-simple,  the  Court  held,  in  conformity  with  the  case 
of  Bontine  v.  Graham,  2d  March  1837,  and  H.  L.  6th  August  1840,  that  where  a  party 
infeft  in  the  dominium  directum  of  lands  has  possessed  the  dominium  vMU  unchallenged 
for  more  than  forty  years,  the  consolidation  of  the  two  fees  is  eflFected  by  prescription 
alone  ;  and,  therefore,  that  the  want  of  a  resignation  ad  remanentiam  was  not  a  good 
objection  to  the  fee-simple  title. 


No.  141.  XXI.  Jurist  349.     7  March  1849.     1st  Div.— Lords  Ivory,  Murray, 

Fullerton. 

John  Ogilyy,  Suspender. — Peniiey. 

James  Alexander  Scott,  Charger  and  Respondent. —  Whigham, 

William  Ross,  Suspender. — Penney, 

Charles  Shaw,  Charger. — Inglis,  Macfarlane. 

Diligence — Foreign — Mandatory — Process. — A  foreigner  can  raise  diligence  upon  a  debt 
payable  in  this  comitry  without  the  concurrence  of  a  mandatory. 

In  autumn  1847,  the  suspender  Ogilvy  was  charged  by  Scott  on  a  promissory-note 
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for  L.197,  lOs.  This  charge  he  suspended,  on  the  ground,  inter  alia,  that  the  whole 
proceedings  on  the  bill  had  been  taken,  and  the  charge  given  by  the  charger,  who  was 
domiciled  in  England,  without  any  mandatory  being  joined  therein. 

This  the  charger  admitted ;  but  having  subsequently  produced  a  regular  mandate  in 
the  Bill-Chamber,  he  maintained  that  any  ground  of  objection  to  the  diligence  (supposing 
any  to  exist)  was  removed  by  that  proceeding. 

The  Lord  Ordmary  pronounced  the  following  interlocutor : — 

"  llth  November  1847. — The  Lord  Ordinary  having  heard  parties'  procurators,  and 
considered  the  closed  record,  before  answer,  remits  to  the  deputy-clerk  register,  and 
deputy-keepers  of  the  Signet,  to  prepare  and  give  into  process  a  report  stating  the 
practice  as  regards  the  registration  of  protests,  and  the  terms  of  decrees  of  regiBtration 
issued  thereon ;  and  also  as  to  the  issuing  of  hornings,  or  other  equivalent  diligence, 
proceeding  on  such  decrees  of  registration,  where  the  creditor  is  a  foreigner,  or  other 
party  furth  of  Scotland,  and  not  a  landed  proprietor  therein ;  and  whether  the  said 
registration,  and  relative  decrees  and  diligence,  proceed  in  the  name  of  said  creditor 
alone,  or  with  the  concurrence  of  a  mandatory  or  factor ;  and  that  quam  primum" 

In  obedience  to  this  interlocutor,  the  following  reports  were  lodged  in  process  :— 

Report  by  Richard  Mackenzib,  Deputy-Keeper  of  the  Signet. 

"  In  obedience  to  the  above  remit,  the  reporter,  after  making  particular  inquiry  at 
the  Signet-Office,  has  now  to  state,  that  there  is  no  uniform  practice  applicable  to  the 
case.  Hornings,  and  other  writs  at  the  instance  of  foreigners,  sometimes  proceed  in 
name  of  the  foreigner  alone,  and  sometimes  in  his  name  along  with  a  mandatory— it 
being  the  duty  of  the  officer  officiating  at  the  Signet-Office  to  affix  the  signet  to  the  writ 
presented,  upon  production  of  a  sufficient  warrant,  whether  such  warrant  be  a  decree,  or 
a  deliverance  upon  a  bill;  and  it  is  held  that  the  risk  of  error  is  perieulo  pdentU, 
j)rovided  there  is  a  sufficient  warrant.  The  reporter  might,  by  going  through  the  whole 
bills  lying  in  the  record  at  the  Signet-Office  for  some  years  back,  ascertain  the  practice 
in  those  cases  which  require  bills,  and  be  able  to  say  whether  the  preponderance  of  cases 
was  in  favour  of  the  introduction  of  a  mandatory  into  the  writs  or  not ;  but  the  examina- 
tion of  the  bUls  would  afford  no  proof  whatever  on  the  subject,  as  to  write  which  had 
passed  the  Signet  upon  decrees,  or  other  warrants  which  did  not  require  bilLa." 

Report  by  W.  P.  Dundas,  Deputy-Clerk  Register. 

"  My  Lord — Your  Lordship  has  been  pleased  to  remit  to  me,  and  to  the  deputy- 
keepers  of  the  Signet,  *  to  prepare  and  give  into  process  a  report,  stating  the  practice  a& 

*  regards  the  registration  of  protests,  and  the  terms  of  decrees  of  registration  issued 

*  thereon ;  and  also  as  to  the  issuing  of  homings,  or  other  equivalent  diligence,  proceed- 

*  ing  on  such  decrees  of  registration,  where  the  creditor  is  a  foreigner,  or  other  party 

*  furth  of  Scotland,  and  not  a  landed  proprietor  therein,  and  whether  the  said 
'  registration,  and  relative  decrees  and  diligence,  proceed  in  the  name  of  said  creditor 
'  alone,  or  with  the  concurrence  of  a  msmdatory  or  factor,  and  that  quam  primumJ  I 
have,  in  consequence,  instituted  inquiries  into  the  practice  followed  by  the  keepers  of 
the  register  of  protests,  and  beg  to  report  as  follows : — The  keepers  of  the  register  of 
protests  in  the  1x>oks  of  Council  and  Session  are  in  the  daily  practice  of  receiving  all 
protests  presented  for  registration  at  the  instance  of  foreign  creditors,  or  other  parties 
furth  of  Scotland,  and  of  recording  them  without  question,  adhibiting  at  the  same  time 
the  warrant  authorised  by  the  Act  1st  and  2d  Vict.  c.  114. 

"  Under  this  practice,  therefore,  a  foreign  creditor  may  obtain  decree  of  registration, 
and  warrant  to  charge,  either  at  his  own  instance,  without  the  intervention  of  a 
mandatory,  when  the  protest  is  taken  in  his  own  name  alone ;  but  where  the  notary 
inserts  the  name  of  a  mandatory  in  the  protest,  decree  and  warrant  will  proceed  at  the 
instance  both  of  the  creditor  and  the  mandatory. 

"  Where  no  mandatory  is  inserted  in  the  instrument,  the  ingiver  may  sist  one ;  in 
which  case  it  is  the  practice  of  the  keepers  to  require  the  ingiver  to  write  and  subecribe 
a  minute  to  that  effect  upon  the  instrument. 

"  The  keepers  of  the  register  look  to  the  notary's  instrument  as  their  warrant  for 
receiving  the  protest,  giving  decree  and  extract  of  registration,  and  granting  the  usual 
warrant  to  charge. 

"  They  never  inquire,  therefore,  nor,  if  the  fact  did  not  appear  on  the  face  of  the 
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instmment^  would  they  have  any  means  of  ascertaining,  whether  the  foreign  creditor, 
or  other  party  furth  of  Scotland,  seeking  the  diligence,  is  or  is  not  *  a  landed  proprietor 
*  therein.' 

"  All  such  extracts  and  warrants  are  understood  to  be  issued  penctUo  peterdis.^* 

The  Lord  Ordinary  then  ordered  minutes  of  debate,  in  which  the  susj^ender 
plectded — 

No  judicial  proceedings  can  validly  take  place  in  the  courts  of  this  country,  at  the 
instance  of  a  foreigner,  without  the  concurrence  of  a  mandatory  resident  in  Scotland. — 
Stewart  of  [360]  Ardchattan,  3d  Feb.  1681 ;  M.  353.  The  principle  of  that  doctiine 
goes  to  this,  that  a  foreigner  has  no  persona  gtandi  in  judicio,  unless  a  mandatory, 
resident  within  Scotland,  be  sisted  along  with  him.  This  is  brought  clearly  out  by 
those  cases  in  which  no  liability  for  expenses  is  incurred  by  the  mandatory,  and  in  which 
his  concurrence  is  still  necessary,  in  order  to  validate  the  suit.  Thus,  even  where  the 
foreign  pursuer  is  on  the  poor*8-roll,  the  concurrence  of  a  mandatory  is  necessary. — 
Garling  v,  Campbell,  10th  March  1826.  Middlemas  v.  Browns,  9th  Feb.  1828.  The 
same  was  found  in  several  cases  as  to  claims  of  enrolment  as  a  free-holder,  where  there 
was  no  question  of  expenses. — Dundas  v.  Fergusson,  20th  July  1780;  M.  8837. 
Davidson  v,  Elphinstone,  6th  July  1802 ;  M.  8842.  There  are  many  reasons  why  the 
concurrence  of  a  mandatory  should  be  necessary,  independent  of  the  mere  expenses 
of  the  particular  proceeding.  There  ought  to  be  somebody  within  Scotland  answerable 
to  the  Court  for  the  due  conduct  of  the  proceedings,  and  to  whom  the  warrant  of  the 
Court  may  reach,  in  case  of  contempt.  There  ought  equally  to  be  some  one  answerable 
to  the  opposite  party,  not  merely  for  expenses,  but  for  all  other  consequences.  There 
ought  to  be  some  one  within  Scotland  to  receive  payment,  and  discharge  the  debtor. 
The  circumstance  that,  in  the  case  of  depending  actions,  it  is  commonly  held  sufficient 
that  a  mandatory  be  sisted  when  required,  does  not  encroach  upon  this  principle.  In 
such  a  case,  the  proceedings  are  inchoate  and  current,  and  it  is  therefore  reasonable  that, 
on  the  production  of  a  mandate,  the  previous  proceedings  should  be  retrospectively 
validated.  But  to  diligence  that  principle  cannot  apply,  because  diligence  must  stand  or 
fall  by  its  validity  at  the  time  it  is  raised — it  being  always  competent  to  the  party  to 
sue  out  new  diligence.  It  was  maintained  that,  even  in  the  case  of  an  ordinary  decree 
in  absence  going  out  without  the  concurrence  of  a  mandatory,  there  would  be  good 
ground  for  suspension ;  and,  in  election  cases,  in  which  the  petition  against  the  judgment 
of  the  freeholders  required  to  be  presented  within  four  months,  it  had  more  than  once 
been  found,  that,  unless  a  mandatory  was  sisted  within  that  period,  the  complaint  vras 
null,  and  no  mandatory  could  be  sisted  afterwards. — Arbuckle  v.  Innes,  2d  March  1827. 
Stewart  v.  Grant,  14th  June  1831.  By  the  reports  of  the  officials  of  the  Court,  the 
practice  is  divided ;  but  that  only  shews  the  laxity  prevalent  among  practitioners.  The 
cases  of  Johnstone  v.  Jeudwine,  23d  Jan.  1813,  Kyd  v.  Fergusson,  11th  March  1826, 
Chambers  v.  Chambers,  8th  June  1839,  are  direct  authorities  in  favour  of  the  suspender ; 
and  the  cases  of  Mackie  and  Steven,  if  not  authorities  in  his  favour,  certainly  cannot  be 
quoted  against  him. 

The  charger  and  respondent  awsioered — 

A  foreign  creditor,  whose  debt  is  payable  in  Scotland,  has  both  title  and  interest  to 
sue  for  and  recover  his  debt.  The  debtor  may,  if  he  chooses,  insist  upon  a  mandatory 
being  sisted;  but  that  is  the  extent  of  his  right;  and  if  no  such  right  is  claimed, 
a  decree,  whether  inforo  or  in  absence,  is  perfectly  valid,  though  issuing  in  the  name  of 
the  foreigner  alone.  This  is  matter  of  daily  practice,  both  with  respect  to  actions  and 
diligence,  as  is  shewn  by  the  reports  of  the  deputy-clerk  register  and  deputy-keeper. — 
Thomson  on  bills  (first  edit.),  pp.  613  and  614  Jurid.  Styles  (second  edit.),  vol.  iii.,  p. 
699,  note.  Mackie  and  M*Omish  v,  Hilliard  and  Company,  14th  Nov.  1820,  and  11th 
June  1822 ;  Hume,  p.  281 ;  Shaw,  vol.  i.,  p.  499.  In  the  case  of  a  registered  protest, 
aU  that  the  registering  officials  have  to  do  is,  to  register  the  protest  as  it  stands,  if 
presented  by  a  person  duly  qualified  so  to  do ;  and  the  Act  1681,  c.  20,  neither  enjoins 
nor  empowers  them  to  do  anything  more. — Gordon  v.  Ragg,  31st  July  1708;  M.  366. 
HamUton  v.  Boyd,  10th  July  1712;  M.  357.  Taaffe,  22d  Feb.  1822.  Steven  r.  Bird; 
Thomson  on  Bills,  p.  614. 

The  Lord  Ordinary  reported  the  case  with  the  following 

"  Note, — ^The  Lord  Ordinary  has  taken  this  case  to  report,  in  order  that  the  point  of 
practice — ^which  here  arises  in  the  purest  possible  shape,  and  the  frequent  recurrence 
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whereof  renders  its  settlement  of  very  great  importance — ^may  at  once  be  authoritatiTdy 
determined.  The  same  objection  has  been  urged  in  another  cause,  also  depending  l)efore 
the  Lord  Ordinary,  upon  which  farther  procedure  has  been  sisted  till  the  issue  of  the 
present  report ;  and  there  are  similar  questions,  it  is  understood,  before  some  of  the  other 
Outer-House  Judges. 

"The  facts  are  these : — 1.  The  bill  charged  on  was  protested — the  protest  registered 
— registration  decree  issued — and  charge  thereon  given — all  in  the  sole  name  of  the 
charger,  without  a  mandatory.  2.  Note  of  suspension  was,  in  this  state  of  matteis,  pre- 
sented ;  the  suspender,  inter  oZto,  pleading,  that  *  the  charge  is  erroneous  and  inept^  in 

*  respect  it  is  at  the  instance  of  a  party  who  is  a  foreigner,  and  resident  furth  of  ScotlaiMl, 

*  Avithout  the  concurrence  of  any  mandatory  in  this  country.'  3.  In  the  Bill-Chamber, 
the  usual  order  for  answers,  accompanied  with  an  interim  sist,  was  pronounced  13th 
February  1847.  And,  4.  A  written  mandate  having  been  obtained  on  23d  February, 
answers  were,  on  29th  March,  given  in  in  name  of  the  charger,  'and  Hew  Crichton, 

*  S.S.C.,  his  mandatory;'  and,  ever  since,  the  whole  pleadings,  as  well  in  t^e  Bill- 
Chamber  as  subsequently  in  the  Outer-House,  have  accordingly  been  conducted  with  the 
mandatory's  concurrence. 

"  The  suspender  carries  his  objection  to  the  extreme  length  of  maintaining,  that  the 
want  of  a  mandatory  in  the  outset  cannot  even  be  cured  by  the  subsequent  sisting  of  one 
cu7n  proceasUf  and  insists  that  it  infers  an  absolute  nullity  in  the  diligence  ab  iniHo,  He 
contends  that  a  foreigner,  or  one  who  has  been  so  long  out  of  Scotland  as  to  warrant 
his  adversary  in  calling  on  him  to  sist  a  mandatory,  has  truly  no  persona  standi  m 
judicio.  And  he  assimilates  in  all  points,  with  reference  to  this  principle,  the  case  of 
diligence  to  the  case  of  action ;  not  distinguishing  even  where  the  question  arises  in 
competition  with  other  diligence  more  perfect  in  this  respect^  and  where  (as  in  the 
present  instance)  it  is  urged  by  the  immediate  debtor  himself  in  his  proper  person. 

"  The  Lord  Ordinary  does  not  remember  to  have  ever  before  seen  the  point  pressed 
so  very  far ;  and  he  rather  thinks  that,  especially  in  this  extreme  view,  authority  and 
practice  substantially  concur  against  it. 

"  Much  confusion,  and  no  small  laxity  of  reasoning,  have  been  introduced  into  this 
class  of  questions,  by  not  attending  sufficiently  to  a  distinction,  which  it  is,  however,  of 
importance  not  to  lose  sight  of,  viz.  betwixt  the  proper  proceeding  of  sisting  a  mandatory 
in  judicio^  and  the  mere  existence  of  a  mandate  in  an  agent's  or  mandatory's  hands, 
affording  evidence  of  his  procuratorial  authority  to  take  a  particular  measure  in  name 
and  for  behoof  of  his  principal.  It  would  rather  seem  that  judges  themselves  have  not 
always  had  this  distinction  so  precisely  before  them  as  might  have  been  necessary  to 
give  consistency  to  their  dicta.  Yet  the  difference  is  palpable,  and  its  consequences  not 
without  moment. 

"  For  example,  take  the  case  of  Ardchattan,  and  one  or  two  more  of  the  same  kind. 
The  difficulty  there  arose,  not  as  to  the  sisting  of  a  mandatory,  but  simply  as  to  the 
advocate's  authority  to  compear  and  plead  in  name  of  his  client.  In  the  oidinary  case 
of  a  domiciled  Scotsman,  the  advocate's  gown  would  have  presumed  the  necessary 
mandate.  But,  the  party  being  abroad,  this  legal  presumption,  of  course,  no  longer 
held ;  and  the  question  arose,  whether  the  exhibition  of  an  express  mandate  was  not 
requiretl.  The  Court  held  it  was.  But  it  never  was  dreamt  of  that  the  advocate  should 
sist  himself  as  mandatory.  It  was,  in  short,  the  same  kind  of  case  as  occurs  every  day 
between  native  litigants  in  our  inferior  courts,  where  the  possession  of  the  party's  papers 
{e.g.  service-copy  of  the  summons,  &c.)  is  generally  held  enough  to  presume  the  pro- 
curatorial  mandate ;  but  where,  in  the  absence  of  the  papers,  the  procurator,  in  order  to 
establish  his  representative  character,  must  produce  a  written  authority. 

"  So,  in  regard  to  those  other  cases — Dundas  v.  Davidson,  from  the  court  of  free- 
holders, and  Arbuckle  v,  Stewart,  in  election  complaints — ^it  is  conceived  the  objection 
was  not  so  much  the  want  of  a  sisted  mandatory  for  a  party  himself  in  Court,  as  Ae 
total  and  radical  want  of  evidence  of  the  agent's  authority  at  aU  to  come  forward  and 
represent  and  act  for  his  principal.  It  is  presumed,  that  if  the  agent  had  produced,  in 
the  one  case,  to  the  court  of  freeholders,  a  written  authority  for  his  proceeding,  or,  in 
the  other,  to  this  Court,  a  corresponding  warrant  from  his  alleged  client  to  institute  in 
his  name  and  behalf  a  challenge  of  the  election,  there  would  have  been  no  room  for  the 
objections  that  were  sustained.  Whether,  these  objections  being  so  obviated,  it  might 
not  next  have  been  insisted  that  the  party,  because  of  his  being  abroad,  should  also  sist 
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a  mandatory  in  judido,  is  a  different  question.  But  none  such  was  raised — and,  of 
course,  none  such  was  decided. 

"The  same  remarks  appear  in  great  measure  to  apply  to  the  cases  of  Kyd,  11th 
March  1826,  and  Chambers,  8th  June  1839.  For,  in  both,  it  is  very  obvious  that  the 
chief  desideratum  with  [361]  the  Court  was — evidence  that  the  agent  had  authority  to 
do  what  he  did,  not  that  the  party  himself  (having  so  authorised  his  agent)  had  failed 
to  sist  a  judicial  mandatory  in  the  proceedings. 

"  Accordingly,  in  every  case  of  this  class,  even  had  the  objection  actually  taken  been 
removed  by  the  production  of  written  evidence  of  the  advocate's  or  agent's  procuratorial 
authority,  there  would  have  remained  behind — perfectly  open  and  altogether  independent 
— the  ulterior  objection,  that  a  mandatory  must  still  be  sisted  in  jtidicio.  This  last, 
therefore,  is  plainly  a  proceeding  of  a  wholly  different  complexion  and  character.  It 
originates  in  a  different  principle;  and  there  are  circumstances  connected  with  its 
enforcement  which  bring  out  the  fundamental  diversity  in  a  prominent  light. 

"  Thus,  where  the  dispute  merely  turns  on  the  question,  whether  the  principal  has 
given  authority  to  his  procurator,  nothing  farther  is  necessary  than  to  exhibit  the  proper 
eyidence.  If  that  evidence  be  complete,  the  adverse  party  has  nothing  more  to  say — 
while  aU  that  the  Court  can  be  called  on  to  do  is,  to  construe  the  evidence,  and  decide 
whether  it  be  or  be  not  sufficient.  On  the  other  hand,  the  procurator  having  thus 
proved  his  authority,  incurs  no  personal  liability  for  his  client.  He  does  not  bind  him- 
self for  the  expenses  of  process.  And,  so  that  he  be  adopted  by  his  principal,  neither 
the  adverse  party  nor  the  Court  can  reject  him,  nor  have  they  any  power  to  inquire  into 
his  circumstances,  or  whether  he  be  of  sufficient  responsibility,  having  regard  to  his 
client's  condition  in  that  respect,  or  otherwise. 

'^  But  where,  again,  the  question  is  as  to  sisting  a  judicial  mandatory,  it  is  exactly 
the  reverse.  It  is  now  assumed  that  the  procurator  is  sufficiently  authorized.  Nor  is  it 
at  all  necessary  that  this  procurator  shall  be  the  person  to  be  sisted  qua  mandatory. 
His  client  may  name  him,  or  any  other  who  is  willing  to  perform  the  function.  But  the 
condition  of  being  sisted  is,  that  the  mandatory  from  that  moment  undertakes  a  subsidiary 
Habihty  for  expenses,  which  again  entitles  the  adverse  party  to  object  to  his  circumstances 
where  he  thinks  him  not  sufficiently  responsible.  And  the  Court  may  be  caUed  on,  and 
will  be  bound,  to  reject  the  mandatory,  should  this  objection  be  supported  in  point 
of  fact. 

"In  the  present  case,  therefore,  when  the  suspender  insists  for  a  mandatory,  it  is 
material  to  discriminate  under  which  of  the  above  categories  he  presses  his  demand.  If  it 
he  merely  that  the  charger's  agent  shall  exhibit  a  mandate  in  evidence  of  his  authority  to 
enforce  the  diligence,  it  is  thought  the  agent's  possession  of  the  documents,  combined 
especially  with  the  charger's  letter  of  23d  February,  is  perfectly  sufficient ;  for  (to  this 
effect  at  all  events)  there  can  be  no  doubt  of  the  full  applicability  of  the  maxim, 
ratxhabitio  mandato  cequiparatur.  If,  on  the  other  hand,  it  be  that  the  charger  should 
have  had  a  mandatory  concurring  with  him  in  the  diligence,  it  must  be  apparent  that  he 
makes  this  demand  under  circumstances  where  it  is  impossible  to  obtain  either  judicial 
investigation  of  the  fitness  of  the  mandatory,  or  judicial  warrant  for  his  acceptance  or 
rejection — and,  therefore,  in  a  state  of  matters  to  which  the  sisting  of  a  mandatory  in 
jndieio  does  not  properly  apply :  So  that,  prima  facie  at  least,  the  analogy  of  judicial 
proceeding  on  which  he  relies  comes  in  this  respect  to  fail  him ;  and  the  mandatory 
contended  for  (as  being,  in  this  case,  the  mere  absolute  nominee  of  his  principal)  stands 
in  a  wholly  different  relation,  both  to  the  adverse  party  and  the  Court^  from  anything 
hitherto  recognised  or  given  effect  to  in  practice  as  regards  both  the  formalities  and  the 
results  of  a  proper  judicial  sisting. 

"  There  is  one  situation,  indeed,  in  which  (though  still  ex  parte)  there  is  more  room 
for  extending  to  the  case  of  diligence  the  proceeding  of  sisting  a  mandatory,  considered 
in  the  light  of  a  proper  judicial  act.  It  is  where  the  diligence  used  to  proceed  ex 
ddiberatione  dominorum^  on  a  bill  (plack  bill)  duly  presented  to  the  Court,  and  followed 
hy  a  deliverance,  *  because  the  Lords  have  seen,'  &c. ;  and  where  something  to  the  same 
effect  still  takes  place,  in  a  more  abridged  form,  but  the  principle  remaining  the  same. 
But  it  is  ol)vious  that  this  is  a  case  of  proper  judicial  process  ;  even  though,  here,  were 
the  matter  open,  the  Lord  Ordinary  should  be  disposed  to  hold,  that  nothing  more  was 
essentially  necessary  to  support  the  originating  application  to  the  Court  than  the  produc- 
tion of  a  mandate,  fitted  to  give  (as  in  the  case  of  Ardchattan,  and  others  of  the  like 
S.K.R.  J.  42 
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class)  authority  to  the  compearance,  and  so  to  exclude  the  objection,  that  mandate  by  a 
foreigner  is  not  to  be  presumed.  Accordingly,  should  such  a  diligence  come  afterwaids 
to  be  suspended,  or  to  be  otherwise  made  the  subject  of  litigation,  it  could  hardly,  it 
is  presimied,  be  contended,  that  the  adverse  party  was  precluded,  by  the  previous  ex 
parte  proceeding,  from  insisting  on  having  a  new  mandatory  still  sisted,  should  the  fiist 
not  be  responsible.  This  seems  to  shew,  that,  after  all,  the  only  sisting,  in  the  strict  and 
proper  sense,  is  that  which  takes  place  causa  cogniiOy  and  is  more  immediately  directed 
to  the  exigencies  of  actual  litigation. 

"  The  case  of  Jeudwine  has  been  cited  by  the  suspender,  and  is  a  case  of  this  last 
kind ;  the  Court  having  there  determined  that  arrestment  on  a  dependence  was  bad,  ag 
wanting  the  mandatory's  concurrence.  But,  on  referring  to  the  session  papers,  the 
question  does  not  seem  to  have  arisen  quite  purely.  For  it  appears  that  not  only  the 
summons,  which  constituted  the  dependence,  but  also  the  letters  of  arrestment  tiiem- 
selves,  had,  in  that  case,  proceeded  in  the  joint  names  of  the  pursuer  and  his  mandatory 
— whereas,  on  the  face  of  the  execution,  the  arrestments  were  laid  *  at  the  instance  of 

*  Mr.  Jeudwine,  a  foreigner,  without  the  concurrence  of  Dr.  Dauney,  the  mandatory  in 

*  whose  name  the  letters  proceed,* — it  being  even  alleged  that  the  mandatory  declined. 
And,  accordingly,  in  the  pleadings,  the  question  before  the  Court  is  stated  thus: — *Gan 

*  diligence,  which  has  been  raised  at  the  instance  of  a  foreigner  and  his  mandatory,  be 

*  validly  executed  at  the  instance  of  a  foreigner  alone,  his  mandatory  having  declined  to 

*  concur  in  the  execution  1 ' 

"  But  the  Ijord  Ordinary  does  not  stop  to  inquire,  whether,  where  a  party,  applying 
by  bill  for  his  diligence,  must  or  must  not  do  so,  according  to  the  decisions,  with  concur- 
rence of  a  mandatory.  The  diligence  in  the  present  case  reqmred  no  such  warrant  for 
its  issue.  And  the  question  here  is,  whether,  in  regard  to  diligence  proceeding  summarily 
upon  decree,  and  more  especially  in  regard  to  summary  diligence  upon  bUls  of  exchange, 
the  concurrence  of  a  mandatory  be,  or  be  not,  necessary. 

''The  use  of  summary  diligence  upon  biUs  of  exchange  is  matter  of  statutory 
regulation,  and  was  introduced  by  1681,  c.  20. 

"  The  words  of  that  statute  are  important.     They  are  as  follows : — '  That  in  case  of 

*  any  foreign  bill  of  exchange,  duly  protested  for  non-acceptance,'  &c.  *  the  said  protest, 
'  having  the  bill  of  exchange  affixed,  shall  be  registrable  within  six  months,'  &c.  '  in  the 

*  books  of  Coimcil  and  Session,  or  other  competent  judicature,  at  the  instance  of  the 

*  person  to  whom  the  same  is  made  payable,  or  his  order,'  &c.  *  to  the  effect  it  may  hate 

*  the  authority  of  the  judges  thereof  interponed  thereto,  that  letters  of  homing,'  &c 
'  may  pass  thereupon,'  &c.  '  in  same  manner  as  on  registrat  bonds,  or  decreets  of  regi»tra- 
'  tion  proceeding  on  consent  of  parties.' 

"Kow,  the  requisites  to  give  validity  to  the  procedure  are  here  anxiously  and 
articulately  enough  pointed  out.  But  in  no  one  stage  is  there  any  the  most  distant 
allusion  to  the  concurrence  or  the  sisting  of  a  mandatory  as  one  of  them.  And  this  is 
all  the  more  striking,  because  the  statute  was  not  dealing  with  bills  of  exchange 
generally,  but  was  expressly  and  exclusively  confined  to  the  case  of  diligence  upon 
foreign  bills,  in  which  execution  at  the  instance  of  foreigners  must  liave  been  the  thing 
more  immediately  in  view. 

"  But,  besides  the  negative  considerations  thus  to  be  deduced  from  what  the  statute 
does  not  require,  there  is  a  still  stronger,  because  a  more  direct  and  positive,  argument 
from  what  it  does.  And  here  it  may  be  well  to  proceed  step  by  step,  in  order  to  see  at 
what  stage,  if  at  all,  the  interposition  of  a  mandatory  can  be  said  to  become  necessary. 

"1.  In  the  first  place,  then,  the  bill  is  to  be  *duly  protested.'  But  as  the  statute 
makes  no  change,  and  obviously  intended  none,  on  that  universal  and  familiar  shape  of 
the  instrument,  which,  prior  to  its  enactment,  had  been  held  sufficient  to  satisfy  the  con- 
ditions of  a  good  protest,  it  seems  impossible  in  any  view  to  maintain,  that  the  presence 
of  a  mandatory  is  reqidsite  in  this  stage.  The  suspender  himself,  indeed,  does  not  carry 
his  objection  so  far.  But  there  is  a  remark  incidentally  introduced  into  Mr.  Dundas's 
report,  viz.   that  'where  the  notary  inserts  the  name  of  a  mandatory  in  the  protest, 

*  decree  and  warrant  will  proceed  at  the  instance  both  of  the  creditor  and  mandatory.' 
This,  however,  only  suggests  the  practical  remark,  that  notaries  will  occasionally  do 
things  that  are  in  themselves  iri-egular  and  unauthorized.  For  in  so  far  as  the  inter- 
position (jf  a  mandatory  is  essentially  a  judicial  proceeding,  it  is  plain  that  that  is  neither 
the  character  of  a  protestj  nor  is  it  within  the  notary's  province  to  interfere  with  it.    And, 
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in  fact,  whether  as  a  judicial  proceeding  or  otherwise,  the  bare  assertion  of  the  notary, 
without  habile  evidence  that  the  party  himself  had  nominated  and  authorized  the 
mandatory,  could  be  nothing  to  the  purpose. 

[352]  "  2.  It  is  next  said,  that  the  protest  ^  shall  be  registrable/  But  neither,  here, 
is  a  mandatory  required.     On  the  contrary,  the  protest  is  declared  registrable  *at  the 

*  instance  of  the  person  to  whom  the  bill  is  made  payable.'  And  if,  as  has  been 
reported,  *  the  keepers  of  the  register  look  to  the  notary^s  instrument  as  their  warrant 

*  for  receiving  the  protest,*  and  are  *  in  the  daily  practice  of  receiving  all  protests  pre- 
'  sented  for  registration  at  the  instance  of  foreign  creditors,'  even  where  these  protests  are 

*  taken  in  their  own  names  alone,'  it  would  seem  that,  in  this  respect,  the  practice  and 
the  statute  are  entirely  concurrent.  Still  more  especially  must  this  hold,  if  the  previous 
observations  be  sound,  as  to  there  being  no  proper  or  sufficient  warrant  for  the  notary's 
inserting  in  his  instrument  the  name  of  any  other  party,  but  of  him  at  whose  instance, 
as  holder  of  the  bill,  the  protest  fell  legally  to  be  taken. 

"3.  As  to  the  statement  in  Mr.  Dimdas's  report,  that  *  where  no  mandatory  is 
'  inserted  in  the  instrument,  the  ingiver  may  sist  one,'  the  ingiver  in  such  case  *  writing 

*  and  subscribing  a  minute  to  that  effect  upon  the  instrument,'  the  statute  as  little 
affords  warrant  for  any  such  practice.     It  is  '  the  s€dd  protest,  having  the  bill  of  exchange 

*  prefixed,'  which  alone  the  statute  requires  or  permits  to  be  registered.  The  statute 
confers  no  authority  upon  the  keepers  of  the  register  either  to  receive  *  minutes,'  or  to 
'siBt  mandatories.'  And  as  to  this  being  done  by  the  *the  ingiver,'  the  individual 
represented  by  that  appellation  being  none  other  than  the  agent  or  agent's  clerk  who 
brings  the  protest  for  registration,  it  is  a  mere  abuse  of  procedure  to  receive  any  minute 
on  his  part.  For  no  evidence  of  his  authority  to  make  such  a  minute  is  ever  either 
asked  or  given.  And  yet,  if  the  sisting  of  a  mandatory  be  requisite  at  all,  the  step  must 
be  taken  by  the  protesting  creditor;  and  notliing  but  evidence  under  his  own  hand 
could,  under  any  circumstances,  warrant  the  proceeding. 

"  4.  The  statute  goes  on  to  say,  that  the  protest  shall  be  registrable,  to  the  effect  of 
having  diligence  issued  upon  it,  '  in  the  same  manner  as  on  registered  bonds,  or  decreets 
^  of  registration  proceeding  on  consent  of  parties.'  But,  on  inquiry  at  the  register-house, 
the  Lord  Ordinary  finds  that  it  was  never  so  much  as  heard  of  that  a  bond  should  be 
refused  registration  at  the  instance  of  a  foreign  party  simply  because  of  his  not 
previously  sisting  a  mandatory,  by  minute  or  otherwise.  Now,  there  is  no  other  or 
further  formality  required  in  the  case  of  a  protested  bill.  And,  therefore,  neither,  in 
this  case,  can  the  interposition  of  a  mandatory  be  deemed  a  necessary  or  essential  step 
towards  the  act  of  registration.  So  little,  indeed,  has  it  been  the  policy  of  the  law  to 
throw  obstacles  of  this  kind  in  the  way  of  registration,  that — extending  beyond  the  lives 
of  the  parties  the  operation  of  the  mandate  inferred  from  the  very  consent  set  forth  in 
the  clause  of  registration — the  legislature  has  passed  two  different  statutes  for  the 
purpose  of  declaring  all  bonds  and  other  such  writs  registrable  even  after  the  deaths 
both  of  the  original  creditor  and  debtor — 1693,  c.  15,  and  1696,  c.  39.  And  see  an 
instructive  commentary  on  this  whole  subject,  1  Boss's  Lectures,  92,  117,  6/  seq, 

'*  5.  If,  then,  the  sisting  of  a  mandatory  be  not  essential  to  the  act  of  registration, 
as  little  can  it  be  so  towards  the  issuing  an  extract  of  the  writ  or  instrument  after  it  is 
registered.  For  whoever  is  entitled  to  demand  registration,  must  equally  be  entitled  to 
insist  for  extract. 

"  Now,  it  is  the  extract  thus  issued  which  substantially  embodies,  or  is  held  to 
embody,  what  the  statute  terms  the  '  decreet  of  registration.'  If,  therefore,  up  to  this 
point,  there  have  been  no  flaw  in  the  argument  for  holding  the  concurrence  of  a 
mandatory  not  to  be  essential,  it  follows  that  such  '  decreet '  must  also  be  perfectly  good 
without  it.  Indeed,  it  has  only  to  be  kept  in  mind,  that  the  constructive  decreet  is,  by 
the  statute,  made  equiparate  to  a  decreet  *  proceeding  on  consent  of  parties,'  in  order  to 
be  satisfied  that  no  other  conclusion  could  be  arrived  at.  For,  in  ordinary  judicial 
procedure,  as  regards  even  litigated  causes — unless  the  objection  be  actually  taken,  that 
a  mandatory  has  not  been  sisted — there  can  surely  be  no  question,  that  if,  in  this  state 
of  matters,  decreet  be  allowed  to  go  out,  such  decreet  will  be  good,  though  no  mandatory 
have  at  any  time  intervened.  And  a  fortiori  must  such  be  the  case,  if,  in  the  absence 
of  a  mandatory,  the  defender  were  to  give  an  express  consent  to  the  pronouncing  of 
such  decree.  Now,  this  is  precisely  the  statutory  condition  and  character  of  the  decreet 
of  registration.     The  consent  of  the  debtor  is,  presumpttone  juris  et  dejure^  held  to  have 
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been  interi)oncd.  Nay,  in  respect  of  this  consent,  it  is  truly  at  the  debtor's  (not  the 
creditor's)  instance,  and  by  his  procurator,  that  the  deed  or  instrument  is  held  to  he 
presented  to  the  register — Ross,  ut  supra,  111  and  118) : — An  observation,  by  the  way, 
which,  as  the  suspender  is  here  no  foreigner,  would  seem,  in  the  present  case,  to  deprive 
the  whole  argument  (as  to  the  necessity  of  a  mandatory  in  order  to  validate  the  decreet 
of  registration)  of  all  its  force.  In  a  word,  the  whole  proceeding  being  simply  equival«il 
to  a  confession  of  debt,  and  to  the  withdrawal  of  all  objection  to  decree  going  out  for  its 
enforcement,  there  would  really  be  no  more  meaning  in  the  interposition  of  a  mandatorj 
(which  is  only  of  use  where  there  is  to  be  litigation  and  expense)  than  if  decree  were  to 
l)e  ])ronounced,  the  parties  themselves  being  in  Court,  and  actually  adhibiting  a  positive 
consent. 

"7.  It  only  remains  to  notice  the  ultimate  stage  of  proceeding,  viz.  when  the  creditor 
comes  to  put  his  decreet  to  execution ;  the  question  here  being,  whether,  no  mandatory 
being  necessary  to  validate  the  decree,  it  be,  notwithstanding,  indispensable  to  interpone 
a  mandatory  in  the  diligence  to  be  raised  thereon.  Now,  on  this  point,  the  report  of 
the  deputy-keeper  appears  to  be  conclusive.  He  says,  indeed,  that  '  there  is  no  unifonn 
'  practice  applicable  to  the  case.'     But  he  adds,  that  '  homings  and  other  writs  at  the 

*  instance  of  foreigners  sometimes  proceeded  in  the  name  of  the  foreigner  alone,  and 

*  sometimes  in  his  name  along  with  a  mandatory ;  it  being  the  duty  of  the  officer  official 

*  ing  at  the  Signet-Office  to  affix  the  signet  to  the  writ  presented  upon  production  of  a 

*  sufficient  warrant,  whether  such  warrant  be  a  decree,  or  a  deliverance  ui)on  a  bill; 
'■  and  it  is  held  that  the  risk  of  error  is  pericuLo  petentisy  provided  there  is  a  sufficient 

*  warrant.'  Of  course,  the  important  matter  here  is,  that  it  is  the  decree,  in  whatever  1 
form  that  decree  may  be  conceived,  which  alone  regulates  the  signet-officer  in  the  dis- 
charge of  his  duty  as  regards  the  relative  diligence.  The  decree  is,  without  more,  in  all 
cases  held  to  be  a  *  sufficient  warrant.'  If  it,  therefore,  be  conceived  *  in  the  name  of 
'  the  foreigner  alone,'  the  diligence  must  pass  the  signet,  though  likewise  conceived  in 
his  single  name.  The  signet  officer  has  no  authority,  either  of  himself  to  sist  a 
mandatory,  or  to  entertain  a  minute  to  that  effect  tendered  by  the  creditor's  agent ;  and 
still  less  to  lend  his  official  sanction  to  any  procedure  of  the  kind,  upon  evidence  short 
of  what  would  be  requisite  to  fix  the  creditor  himself  as  the  author  and  source  of  the 
proceedings. 

'*In  this  way,  the  matter  just  falls  back  uiK)n  a  consideration  of  what  is  to  be  held 
essential  in  the  previous  stages  connected  with  the  act  of  registration,  and  with  the 
consequent  decree  of  registration  considered  as  a  decreet  of  consent.  For,  if  these  can 
stand  effectual  without  the  intervention  of  a  mandatory,  so  also  must  the  dilligeace 
following  thereon,  as  having  thereby  *  sufficient  warrant.' 

"  Nor  is  it  any  good  answer  to  say,  as  has  been  done  by  the  suspender,  that  this  would 
only  raise  the  objection  in  a  different  shape,  by  excluding,  in  the  case  of  a  foreigner,  all 
direct  diligence  at  his  instance  per  decretum,  and  rendering  it  indispensable,  in  every 
instance,  to  proceed  by  ])ill,  or,  in  other  words,  ex  ddtberatiane.  For  the  practice  of  issuing 
diligence  per  decreium  at  the  instance  of  foreigners  equally  as  of  natives — and  not  only 
upon  bills,  but  upon  bonds,  and  other  deeds  containing  clauses  of  registration — ^has  at  all 
times  been  undoubted,  as  well  as  universal.  And  it  would  be  to  sanction  a  change  of 
the  most  novel  and  hazardous  description  were  anything  now  to  be  done  to  shake  loose 
this  state  of  matters.  Where  one,  other  than  the  party  in  whose  favour  the  decree  is 
conceived,  seeks  diligence  in  his  own  name,  as  deriving  from  that  party,  no  doubt  he  must 
proceed  by  bill,  in  order  to  set  forth  and  make  good  his  title.  But  where  it  is  the  party 
himself  in  whose  favour  the  decree  is  conceived  that  seeks  to  enforce  it,  he  requires  no 
other  or  farther  warrant  than  the  decree  which  he  already  holds.  Nay,  if  that  he  in 
itself  a  legal  decree,  it  would,  it  is  humbly  thought,  be  incongruous,  in  such  a  case,  to 
proceed  by  biU. 

"  Ui)on  the  whole,  therefore,  the  Lord  Ordinary  has  arrived  at  a  very  clear  convic- 
tion, not  only  that  the  intervention  of  a  mandatory  is  not  necessary  in  a  case  like  the 
present,  but  further,  that  there  are  no  termini  liahUes  for  the  usual  steps  of  procedure 
necessary  towards  the  sisting  of  a  mandatory  in  jtidieio. 

"The  authorities  of  M*Oraish,  and  of  Steven  and  Greig,  indeed,  ap}>ear  to  have 
expressly  ruled  the  point.  As  to  the  first,  it  is  clear,  from  a  perusual  of  the  session 
papers  (to  which  the  Lord  Ordinary  has  had  access),  that  Baron  Hume's  report  is  con- 
fined to  what  took  place  in  the  BiU-Chambcr.     But  the  case  was  again  discussed  upon 
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the  expede  letters,  and  the  point  was  distinctly  raised  both  before  the  Lord  Ordinary  and 
the  Inner-  [353]  -House.  It  would  have  been  very  strange,  had  the  Court  been  so 
clearly  in  the  suspender's  favour  as  the  learned  Baron's  report  would  seem  to  imply, 
that  a  point,  so  decidedly  for  the  suspender,  should  then  have  been  allowed  to  drop  out 
of  sight.  But  the  session  i)apers  shew  that  it  was  not  so.  And  the  previous  impression 
of  the  Court  (if  correctly  reported)  only,  therefore,  tenders  the  authority  of  the  ultimate 
decision  all  the  more  weighty,  seeing  that  the  letters  were  at  last  found  orderly  pro- 
ceeded, both  in  the  Outer  and  Inner-House. 

"  The  pleadings  in  the  other  case,  the  Lord  Ordinary,  after  considerable  search,  has 
not  been  able  to  discover.  But)  from  such  inquiry  as  he  has  made,  and  from  the  known 
accuracy  of  Mr.  Thomson  in  such  matters,  he  is  satisfied  that  the  judgment  could 
scarcely  have  been  opposed  to  that  which  was  pronounced  in  M'Omish's  case. 

"  It  is  now,  however,  for  the  Court  to  put  an  end  to  all  question  on  this  important 
point  of  practice,  by  their  authoritative  determination." 

During  the  dependence  of  this  action,  a  note  of  suspension  and  liberation  was 
presented  to  Lord  Fullerton,  Ordinary  on  the  Bills,  by  the  suspender,  William  Ross, 
under  the  following  circumstances: — 

A  bill  of  L.20,  accepted  by  Boss,  a  watchmaker  in  Dingwall,  to  which  the  charger 
Shaw,  a  manufacturer  in  Birmingham,  had  acquired  right,  having  been  dishonoured, 
Shaw,  on  18th  July  1848,  protested  it,  and  on  the  same  day  registered  the  protest,  both 
the  protesting  and  registration  being  in  his  own  name,  without  the  concurrence  of  a 
mandatory. 

The  protest  was  subsequently  extracted  by  Shaw ;  and,  upon  24th  July  1848,  Ross 
was  charged  upon  it  to  pay  the  contents  of  the  bill.  Ross  having  failed  to  pay,  a 
warrant  for  his  imprisonment  was  obtained  from  the  Sheriff  of  Ross-shire,  the  place  of 
his  ordinary  residence.  Ross  having  afterwards  gone  to  Glasgow,  was  incarcerated  on 
a  warrant  of  concurrence  from  the  Sheriff  of  Lanarkshire.  In  the  extracted  protests, 
the  name  of  the  charger  Shaw  alone  appeared ;  but,  in  all  the  subsequent  proceedings, 
John  Donaldson,  watchmaker  in  Glasgow,  was  conjoined  with  him  as  mandatory. 
The  Lord  Ordinary  (Fullerton)  pronounced  the  following  interlocutor :  — 
"  25th  October  1848. — The  Lord  Ordinary  having  considered  the  note  and  answers, 
and  heard  the  agents  of  the  parties,  passes  the  note,  in  order  that  the  question  may  be 
tried ;  and,  in  the  meantime,  grants  warrant  of  liberation  as  craved." 

The  chargers  reclaimed,  using  similar  arguments  to  those  employed  in  the  former 
case,  and  citing  in  addition  the  decision  in  Earl  of  Caithness  v.  Eaton,  5th  July  1836. 
Both  cases  having  been  put  to  the  roll  together — At  advising. 

Lord  Juatiee-Genercd, — I  will  not  differ  from  the  cases  of  M*Omish,  and  others  that 
have  just  been  cited  to  us ;  and  I  think  very  great  hardship  would  arise  if  we  followed 
any  other  course. 

Lord  Ftdlerton, — I  am  of  the  same  opinion,  and  do  not  think  that  a  mandatory  is 
necessary  to  "give  validity  to  this  diligence.  The  cases  founded  on  by  the  suspender 
were  all  cases  where  there  was  no  proper  mandatory  at  all ;  but  the  present  question  is 
of  an  entirely  different  nature — the  objection  being,  that  the  party  did  not  sist  a 
mandatory  at  the  very  outset  of  his  diligence;  and  that,  not  having  done  that,  no 
subsequent  appointment  of  a  mandatory  can  give  him  a  good  diligence. 

Now,  I  cannot  see  how  a  mandatory  is  necessary  to  give  a  persona  standi  to  a 
foreigner.  If  the  foreigner  himself  has  no  persona  standi^  surely  the  concurrence  of  a 
mandatory  will  place  him  in  no  better  situation.  To  that  doctrine,  therefore,  I  demur 
entirely.  If  the  diligence  be  wrongously  executed,  it  must  have  been  so  executed  by 
somebody ;  and,  for  the  wrongous  execution,  that  somebody  will  be  responsible.  Then, 
how  far  is  this  doctrine  to  be  carried  ?  Though  action  by  a  foreigner  is  frequently 
raised  without  a  mandatory,  yet  a  mandatory  must  be  appointed  when  demanded  by  the 
opposite  party.  But  if  Mr.  Penney's.  argument  be  well  founded,  the  whole  steps  in  an 
action  so  brought  would  be  null  ah  initio. 

Lord  Jeffrey, — I  am  of  the  same  opinion.  Though  the  authorities  cited  to  us  for 
the  chargers  are  very  strong,  I  should  not  hesitate  to  disregard  them  if  I  thought  there 
was  a  deficiency  of  principle  to  support  them.  Such  deficiency,  however,  I  do  not  see ; 
hut,  on  the  contrary,  see  much  in  reason  to  support  the  authorities. 

The  Courts  of  Scotland  are  open  to  all  foreigners,  on  their  giving  security  for 
expenses.     If  the  doctrine  maintained  by  the  suspenders  went  only  this  length,  that 
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when  a  foreigner  sued  out  diligence  in  this  country,  a  mandatory  was  neceesary  as  a 
part  and  pertinent  of  the  procedure,  then  any  person  could  insert  his  name  in  the 
extract,  and  so  authenticate  his  own  procuration.  But  a  mandatory,  when  appointed, 
must  be  liable  in  expenses ;  and  tliat  evidently  entitles  the  adversary  to  raise  a  question 
as  to  his  solvency,  which  there  would  be  no  opportunity  for  investigating  if  it  was 
necessary  that  he  should  be  appointed  at  that  time. 

It  is  said  an  Englishman  who  is  a  party  to  a  bill  has  no  judicial  existence  here, 
unless  his  interest  be  vested  in  a  domiciled  Scotsman.  That,  however,  is  quite  incon- 
sistent with  everyday  practice ;  and  it  is  impossible  to  hold  that  a  foreigner  is  a  nollity 
in  this  country  unless  he  be  ready  at  once  to  produce  a  mandatory  at  the  very  fiist  stage 
of  his  diligence. 

I  am  also  not  a  little  moved  by  the  terms  of  the  Act  1681,  c.  20,  passed  in  the  time 
of  Lord  Stair,  in  which,  if  the  suspender's  argument  be  well  founded,  there  would  hare 
been,  I  think,  something  said  about  a  mandatory  being  necessary.  On  looking  to  the 
terms  of  that  statute,  however,  I  find  not  a  word  said  about  a  mandatory  at  all.  Indeed, 
it  is  inconceivable  that  the  legislature,  when  they  passed  that  act,  should  have  conaideTed 
a  mandatory  necessary ;  for  it  declares  that  execution  shall  pass  upon  foreign  bilk  of 
exchange,  "sicklike  as  upon  registrat  bonds,  or  decreets  of  registration."  Now,  I 
certainly  never  heard  that  a  bond  could  not  be  registered  in  this  country  by  a  former 
(through  his  agent  or  otherwise),  unless  he  sisted  a  mandatory ;  and  between  that  ca» 
and  the  present  there  appears  to  be  no  difference. 

It  is  difficult  too  to  see  what  interest  a  debtor  can  have  to  get  a  mandatory,  such  as 
is  here  asked,  appointed;  because,  if  Mr.  Peimey's  argument  be  sound,  the  creditor 
might  insert  the  name  of  an  insane  beggar  in  the  protest  and  decree  as  mandatory.  But, 
plainly,  this  will  never  do;  for  the  appointment  of  a  mandatory  is  a  matter  taken 
judicial  cognizance  of,  and  important  discussions  often  take  place  upon  it  What 
benefit,  then,  ihe  debtor  would  derive  from  the  insertion  of  a  mere  name — a  party,  it 
might  be,  without  character  or  solvency — I  am  unable  to  discover. 

Lord  Jtistice-Genercd, — I  may  mention,  that  this  case  of  Ross  v,  Shaw  is  to  he 
regarded  as  fully  discussed,  as  the  Court  have  had  the  benefit  of  the  pleadings,  both 
oral  and  written,  and  also  of  Lord  Ivory's  elaborate  note  in  the  case  of  Ogilvy  v.  Scott. 

The  Court,  in  both  cases,  repelled  the  reasons  of  suspension,  and  found  the  letters 
orderly  proceeded. 

[S.C.  11  D.  984.] 


No.  169.         XXI.  Jurist  406.     29  May  1849.     1st  Div.— Lord  Robertson. 

Lord  KiNNAiRD,  Petitioner. — Mackerme. 

The  Hon.  The  Master  of  Kinnaird  and  Others,  Respondents.— ifarsk//. 

Entail — Statutes  10  Geo.  III.  <•.  51  ;  11  and  12  Vict.  c.  36 — Improvements — Proem,— 
In  an  application  by  an  heir  of  entail  for  power  to  charge  the  entailed  estate,  under  11 
and  12  Vict.  c.  36,  with  part  of  the  expense  of  permanent  improvements,  as  falling 
within  the  provisions  of  the  Montgomery  Act — Held,  1.  That  the  provisions  of  the 
former  act,  section  6,  had  been  sufficiently  complied  with,  although  the  affidavit  hy 
the  petitioner  was  not  made  until  after  the  date  of  the  interlocutor  of  mtimation.  2. 
That  an  embankment  against  the  encroachment  of  the  tide,  though  it  was  rejwrted 
that  the  effect  of  it  would  be  to  add  a  considerable  portion  of  land  to  the  estate,  did 
not  fall  within  the  operation  of  the  Montgomery  Act  as  an  improvement. 

By  10  Geo.  III.  c.  51,  commonly  called  the  Montgomery  Act,  it  is  enacted,  sect  9— 

"That  every  proprietor  of  an  entailed  estate  who  lays  out  money  in  enclosings 
planting  or  draining,  or  in  erecting  farmhouses  and  offices,  or  outbuildings  for  the  same, 
for  the  improvement  of  his  lands  and  heritages,  shall  be  a  creditor  to  the  succeeding 
heirs  of  entail  for  three-fourth  parts  of  the  money  so  laid  out  in  making  the  said 
improvements." 

Section  10  provides — 

"  Provided  always  that  the  sum  or  sums  of  money  laid  out  upon  such  improvements, 
by  any  one  heir  of  entail  during  liis  or  her  possession,  shall  not,  in  any  case  whatever, 
be  effectual  to  constitute  a  claim  against  the  succeeding  heir  of  entail  for  moie  than 
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fouT  years  free  rent  of  the  said  entailed  estate,  after  deduction  of  all  public  burdens, 
liferents,  and  interest  of  debts,  which  may  affect  the  said  estate,  as  the  same  shall 
hap].>en  to  be  at  the  first  tenu  of  Whitsunday  after  the  death  of  tiie  heir  who  expended 
the  money  claimed." 

Section  27  provides — 

"  That  every  heir  of  entail  who  lays  out  money  in  building  a  mansion-house  or 
offices,  or  in  repairing  or  adding  to  the  mansion-house  and  offices  upon  his  estate,  shall 
be  a  creditor  to  the  next  succeeding  heir  of  entail  for  three-fourth  parts  of  the  money 
expended  by  him  " — subject  always  to  the  condition,  that  the  sum  so  expended  by  any 
one  heir  of  entail  shall  not  exceed  two  years  free  rents  of  the  entailed  estate,  after 
making  the  foresaid  deductions  at  the  first  term  of  Whitsunday  which  shall  happen 
after  the  death  of  the  heir  who  expended  the  money. 

By  11  and  12  Vict.  c.  36,  entitled,  "An  act  for  the  Amendment  of  the  Law  of 
£ntail  in  Scotland,"  it  is  enacted,  sect.  13 — 

"  That  where  an  heir  of  entaiL  in  possession  of  an  entailed  estate,  holden  by  virtue 
of  any  tailzie  dated  prior  to  the  said  1st  day  of  August  1848,  shall  have  executed 
impTOvements  on  such  estate  previous  to  the  passing  of  this  act,  and  shall  have  obtained 
decree  for  three-fourth  parts  of  the  sums  expended  thereon,  in  terms  of  the  said  recited 
act  of  the  10th  year  of  the  reign  of  his  Majesty  King  George  the  Third,  and  shall  also 
have  obtained  the  authority  of  the  Court  of  Session  as  after  mentioned,  it  shall  be 
lawful  for  such  heir  to  execute,  in  favour  of  any  party  he  may  think  fit,  a  bond  of 
annualrent  in  ordinary  form  over  such  entailed  estate,  or  any  portion  thereof,  binding 
himself  and  his  heirs  of  tailzie  to  make  payment  of  an  annualrent  during  the  period  of 
his  own  life,  and  twenty-five  years  thereafter — such  annualrent  during  his  own  life  not 
exceeding  the  legal  interest  of  the  said  three-fourth  parts  of  the  siuns  expended  as 
aforesaid,  and  during  the  twenty-five  years  after  his  decease,  not  exceeding  the  sum  of 
L.7,  28.  for  every  L.  100  of  such  three-fourth  parts  as  aforesaid,  and  so  in  proportion  for 
any  greater  or  less  sum ;  and  such  annualrent  being  payable  by  equal  moieties  half- 
yearly,  at  the  terms  of  Whitsunday  and  Martinmas,  beginning  the  first  term's  payment 
at  the  first  term  of  Whitsunday  or  Martinmas  after  the  date  of  the  bond,  for  the 
proportion  of  annualrent  then  due,  with  legal  interest,  and  penalties  in  case  of  failure." 
And  by  section  16 — 

"  That  where  an  heir  of  entail  in  possession  of  any  entailed  estate,  holden  by  virtue 
of  any  tailzie  dated  prior  to  the  said  1st  day  of  August  1848,  shall,  whether  prior  or 
subsequent  to  the  passing  of  this  act,  have  executed  improvements  on  such  estate  of  the 
nature  of  the  improvements  contemplated  by  the  said  last  recited  act"  (10  Geo.  III.), 
"  but  shall  not  have  obtained  decree  therefor  in  terms  of  the  said  act,  by  reason  of  the 
provisions  thereof  not  having  been  adopted,  or  not  having  been  duly  complied  with,  it 
shall  be-  lawful  for  such  heir  to  apply  by  summary  petition  to  the  Court  in  manner 
hereinafter  provided,  setting  forth  such  improvements,  and  the  amount  of  money,  not 
exceeding  the  amount  authorized  by  the  said  act,  expended  thereon,  and  praying  the 
Court  for  authority  to  grant  bond  of  annualrent,  as  is  herein  before  provided  in  the 
case  of  improvements,  for  which  decree  in  terms  of  the  said  act  has  been  obtained ;  and 
the  Court  shall,  after  such  proceedings  as  they  may  think  fit  to  direct  or  to  adopt, 
proceed  to  consider  such  application,  and  to  take  such  evidence,  and  institute  such 
inquiry  into  the  facts  alleged  in  such  petition,  as  they  shall  judge  necessary ;  and  if  it 
shall  appear  to  the  Court  that  such  improvements  are  of  the  nature  contemplated  by  the 
said  act,  and  that  such  expenditure  was  bona  fide  made,  they  shall  find  accordingly,  and 
shall  also  grant  warrant  for  execution  of  a  bond  of  annualrent,  as  herein  provided  in 
the  cases  of  improvements  for  which  decree  in  terms  of  the  said  act  has  been  obtained." 
And  by  section  18 — 

"  That  in  aU  cases  in  which  it  may  be  competent  for  an  heir  of  entail  in  possession 
of  an  entailed  estate  in  Scotland,  or  in  which  such  heir  of  entail  may  be  called  upon, 
to  grant  a  bond  of  annualrent  in  terms  of  this  act,  it  shall  be  lawful  for  such  heir  of 
entail,  and  such  heir  of  entail  may  be  called  upon,  to  charge,  under  the  authority  of  the 
Court  of  Session,  as  after  mentioned,  the  fee  and  rents  of  such  estate,  other  than  the 
mansion-house,  offices,  and  policies  thereof,  or  the  fee  and  rents  of  any  portion  of  such 
estate,  other  than  as  aforesaid,  with  two-third  parts  of  the  simi  on  which  the  amount  of 
such  bond  of  annualrent,  if  granted,  would  be  calculated  in  terms  of  this  act,  by 
granting,  in  favour  of  any  creditor  who  may  advance  the  amount  of  such  two-third  parts, 
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bond  and  disposition  in  security  over  such  estate,  or  any  portion  thereof,  other  than  w 
aforesaid,  for  such  amount,  with  the  due  and  legsJ  interest  thereof  from  the  date  of  such 
advance  till  repaid,  and  with  corresponding  penalties ;  and  such  bond  and  disposition  in 
security  may  be  in  the  like  form,  and  shall  have  the  like  effect  and  operation,  and  be 
subject  to  the  like  conditions  and  provisions,  as  to  keeping  down  interest,  and  as  to  the 
extent  of  remedy  against  the  fee  and  rents  of  the  entailed  estate,  and  otherwise,  as  are 
hereinafter  made  and  provided  in  regard  to  bonds  and  dispositions  in  security  by  this 
act  authorized  to  be  granted,  in  respect  of  provisions  to  younger  children." 

And  by  section  6 — 

"  That  where  any  heir  of  entail  in  Scotland  shall  apply  to  the  Court  of  Session  under 
this  act,  in  order  to  disentail  such  estate,  in  whole  or  in  part,  or  to  sell,  alienate,  dispoDe, 
charge  with  debts  or  incumbrances,  lease,  feu,  or  excomb  the  same,  or  any  part  thereof, 
he  shall  make  and  produce,  in  such  application,  an  affidavit,  setting  forth,"  &c. ;  "and 
the  Court  shall  not  proceed  with  such  application  until  such  affidavit  is  lodged." 

[407]  The  petitioner,  who  was  heir  of  entail  of  the  estate  of  Bossie,  stated,  that,  since 
succeeding  to  that  estate,  he  had  laid  out  various  sums  in  improvements  on  the  estate 
and  mansion-house,  amounting  in  all  to  L.31,438,  4s.  4d. :  That  the  free  rental  of  the 
entailed  estate  of  Rossie,  after  deducting  the  yearly  interest  of  debts,  and  all  other 
burdens,  exceeded  L.9000  per  annum :  That  the  whole  of  the  above  expenditure  was 
laid  out  by  the  petitioner  in  executing  improvements  upon  the  entailed  estate,  according 
to  the  true  intent  and  meaning  of  the  Act  10  Geo.  III.  c.  51 ;  and  three-fourths  of  the 
sum  so  expended,  being  L. 23,579,  3s.  3d.,  might  have  become  a  charge  against  the  suc- 
ceeding heirs  in  the  entailed  estate,  if  the  provisions  of  that  act  had  been  observed. 
The  petitioner,  however,  had  not  obtained  decree,  in  terms  of  the  Act  10  Geo.  III.  c.  51, 
constituting  his  claim  for  any  part  of  the  above  sums  expended  on  improvements ;  and 
he  was  not  in  a  situation  to  obtain  such  a  decree,  in  consequence  of  the  provisions  of  the 
act  not  having  been  duly  complied  with.  •  That,  in  these  circumstances,  the  petitioner 
being  desirous  to  avail  himself  of  the  provisions  of  the  Act  of  Victoria,  was  entitled  to 
the  remedy  and  relief  provided  for  by  sects.  16  and  18  of  that  statute;  and  he  prayed 
the  Court  to  empower  him  to  burden  the  entailed  estate  in  accordance  therewith. 

The  petition  was  presented  on  15th  December  1848;  and,  of  the  same  date,  the 
Lords  ordered  the  same  to  be  intimated  and  served  on  the  three  next  heirs-substitute  of 
entail,  who  were  the  two  sons  of  the  petitioner,  and  his  brother,  the  Honourable  Arthur 
Kinnaird.  On  26th  February  1849,  the  petitioner  lodged  an  affidavit  in  the  terms 
required  by  sect.  6  of  the  Act  of  Victoria,  Subsequentiy,  Mr.  Donald  Lindsay  having 
been  appointed  curator  ad  litem  to  the  petitioner's  children,  being  minors,  the  Court 
remitted  to  the  Lord  Ordinary  to  proceed. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

"  Ibth  March  1849. — Remits  to  Mr.  Robert  Ainslie,  W.S.,  to  examine  the  accounts 
and  vouchers,  and  instructions  for  the  sums  alleged  to  have  been  expended  by  the 
petitioner  in  erecting  farm-houses  and  offices,  or  outbuildings,  upon  the  entailed  estate 
of  Rossie,  and  in  enclosing,  planting  and  draining,  the  said  entailed  estate,  and  ok)  in 
making  additions  to,  or  in  repairing  the  mansion-house  and  offices  of  Rossie  Priory ;  and 
to  make  such  inquiry  into  the  facts  mentioned  in  the  petition  as  may  appear  to  him  to 
be  necessary,  and  to  report :  And  farther,  remits  to  Mr.  Charles  Craigie  Halkett  to  virit 
the  entaUed  estate  of  Rossie,  and  inspect  the  improvements  alleged  to  have  been  executed 
l)y  the  petitioner  in  erecting  farm-houses  and  offices,  or  outbuildings,  and  enclosing, 
planting,  and  draining,  the  lands ;  and  also  in  making  additions  to,  and  repairing  the 
mansion-house  and  offices,  as  aforesaid ;  and  to  report  his  opinion,  whether  these  improve- 
ments are  of  the  nature  contemplated  by  the  Act  10  Geo.  III.  c.  51  ;  with  power  to  tiie 
said  Mr.  Charles  Craigie  Halkett  to  consult  and  communicate  with  the  said  Mr.  Robert 
Ainslie  regarding  the  details  of  his  report,  and  the  particular  matters  to  be  brought  under 
the  notice  of  the  Court." 

Both  reporters  stated  that  they  were  quite  satisfied  that  the  money  had  been  expended 
bona  fide  in  the  manner  stated  in  the  petition.     Mr.  Ainslie's  report,  however,  bore — 

"  It  may  not,  perhaps,  be  beyond  my  province,  wliile  reporting  on  the  vouchers,  to 
call  the  attention  of  the  Court  to  the  fact,  that  the  sum  of  L.1818  is  vouched  as  having 
been  expended,  as  stated  in  Mr.  Halkett's  report,  in  erecting  embankments,  not  only  to 
protect  the  estate  against  the  encroachment  of  the  river  Tay,  but  actually  to  add  to  the 
extent  and  value  of  tlie  estate  by  acquisitions  from  the  bed  of  the  river.     The  Mont- 
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gomery  Act,  however,  does  not  specify  embankments  as  one  of  the  improvements 
entitling  a  proprietor  making  them  to  the  benefit  of  that  Act — the  words  being,  *enclo&- 
'  ing,  [)lanting,  or  draining,  or  in  erecting  farm-liouses  and  offices,  or  outbuildings  for  the 
*  same.'  Mr.  Halkett  has  reported  that  the  embankment  in  question  is  of  the  nature  of 
enclosing ;  and  it  will  be  for  the  Court  to  determine  whether  it  is,  or  is  not,  such  an 
improvement  as  woxdd  fairly  come  under  the  operation  of  the  Montgomery  Act,  or,  at 
all  events,  whether  it  is  not  an  improvement  of  the  nature  contemplated  by  that  Act, 
and  therefore,  chargeable  at  the  instance  of  the  petitioner,  under  the  Entail  Amend- 
ment Act." 

Mr  Ainslie  also  drew  attention  to  the  fact,  that  the  date  of  the  affidavit  was  subse- 
quent to  that  of  the  first  interlocutor  of  the  Court.  Mr.  Halkett's  report  with  reference 
to  the  embankment  was  as  follows  : — 

"  The  reporter  has  to  state,  that  the  embankment  was  originally  formed  to  prevent 
the  progressive  encroachment  of  the  tide  on  the  valuable  carse  ground,  but  was  after- 
wards extended  and  carried  out  into  the  channel  of  the  Tay  (dry  at  low-water),  with  a 
view  to  the  space  enclosed  gradually  silting  up  with  alluvial  deposit.  Judging  from  the 
effect  already  produced  by  this  work,  there  is  no  doubt  that  it  is  of  the  nature  of  enclos- 
ing, and  that,  in  the  course  of  a  few  years  a  considerable  extent  of  most  valuable  land 
will  be  added  to  the  estate  of  Kossie,  and  will  prove  largely  remunerative  to  the  heir  in 
possession,  and  succeeding  heirs,  for  the  outlay  on  the  work,  amounting  to  L.1818." 

Mr.  Lindsay,  as  curator  for  the  petitioner's  sons,  objected  to  the  reports,  in  so  far  as 
regarded  the  L.1818  charged  for  embankments,  in  respect  that  these  were  not  such 
improvements  as  are  contemplated  by  the  Montgomery  Act. 

The  Lord  Ordinary  reported  the  case  to-day  on  this  point,  as  well  as  with  regard  to 
the  delay  in  making  the  affidavit.  His  Lordship  intimated,  that  he  considered  the 
objection  to  the  charge  for  the  embankment  to  be  well  founded ;  and  that,  to  that  extent, 
the  petitioner  was  willing  to  restrict  his  claims ;  and,  with  regard  to  the  affidavit,  he 
thought  it  was  lodged  in  sufficient  time. 

The  Court  pronounced  the  following  interlocutor  : — 

"Find  that  the  petitioner  has  executed  improvements  on  the  entailed  estate  of 
Kossie,  mentioned  in  the  petition,  of  the  nature  contemplated  by  the  Act  10  Geo.  III. 
c.  51,  to  the  amount  of  L.27,620,  48.  4d.  sterling  :  Find  that  the  said  sum  was  bona  fide 
expended  by  the  petitioner  while  heir  of  entail  in  possession  of  the  said  estate,  and  does 
not  exceed  the  amount  authorized  by  the  said  Act ;  and,  with  these  findings,  remit  to 
the  Lord  Ordinary  to  inquire  farther  into  the  facts,  and  report." 

Atdhority  for  Petitioner, — Cluny  Macpherson,  29th  May  1839. 


No.  188.  XXI  Jurist  447.     13  June  1849.     2nd  Div.— Lord  Robertson. 

The  Glasgow,  Airdrie,  and  Monkland  Junction  Eailway,  Complainers. — 

Mackenzie,  Inglis. 

The  Glasgow  Water-Works  Company  Respondents. — Penney, 

Agreement — Contract — Construction — Sale, — A  railway  company  were  bound,  by  their 
statute,  to  execute  certain  works  for  the  behoof  and  protection  of  a  water  comj>any, 
through  whose  lands  the  line  was  to  pass.  Tlie  statute  farther  provided,  that,  "  in 
place  of  executing  the  works  above  specified,  it  shall  be  in  the  option  of  the  said  rail- 
way company  to  purchase,  and  the  said  water  company  shaU,  in  the  event  of  such 
option  being  declared  within  six  months  of  the  passing  of  this  act,  be  ])ound,  as  agreed 
upon,  to  sell  to  such  company  the  land  belonging  to  the  said  water  company,  and  that 
for  such  price  or  consideration  as  may  be  agreed  on  ;  and  on  the  completion  of  such 
purchase,  the  obligation  on  the  said  railway  company  to  construct  the  works  herein 
provided  for  the  protection  of  the  said  water  company  shall  become  void." — Held,  1. 
That  a  declaration  of  option  signed  by  the  firm  of  the  railway  company's  law-agents, 
one  of  whom  was  secretary  of  the  company,  was  a  sufficient  declaration  under  the  act. 
2.  That  a  declaration  of  option  by  the  railway  company,  in  terms  of  the  act,  was  a 
completed  sale,  from  which  they  could  not  resile. 

The  complainer's  special  act,  passed  on  27th  Jidy  1846,  authorised  them  to  make  a 
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line  of  railway  from  Glasgow  to  Ainlrie,  with  various  branches.  As  the  line  passed 
through  lines  occupied  by  the  respondents*  water- works,  the  statute  laid  upon  tiie  com- 
plainers  the  obligation  of  making  certain  works  for  the  protection  of  the  establishment 
and  machinery  belonging  to  the  respondents.  It  also  (sect.  39)  gave  the  complainer  the 
benefit  of  an  option  in  the  following  terms  : — 

"  Provided  always,  and  be  it  enacted,  that  in  place  of  executing  the  works  abore 
specified  for  protection  of  the  Glasgow  Water- Works  Company,  it  shall  be  in  the  option 
of  the  said  railway  company  to  purchase,  and  the  said  Glasgow  Water- Works  Company 
shall,  in  the  event  of  such  option  being  declared  within  six  months  of  the  passing  of  this 
act,  be  bound,  as  agreed  upon,  to  sell  to  such  company  the  land  belonging  to  the  said 
Glasgow  Water- Works  Company  lying  between  Hill  Street  and  Barrack  Street  of  Glasgov, 
and  that  for  such  price  or  consideration,  and  payment  of  such  compensation  as  may  be 
agreed  on,  and  failing  such  agreement,  as  may  be  settled  in  the  manner  provided  by  the 
Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  for  ascertaining  the  value  of  lands,  and 
compensation  for  taking  the  same ;  and  on  the  completion  of  such  purchase,  the  obhga- 
tion  on  the  said  railway  company  to  construct  the  works  herein  provided  for  the  protectaon 
of  the  said  water  company,  and  to  relieve  the  said  water  company  from  damage  as  afore 
said,  shall  become  void." 

The  statute  also  provided,  that  the  complainers'  compulsory  powers  of  purchase  shonJd 
endure  for  three  years  from  the  passing  of  the  Act ;  and  that  the  railway  should  be  com- 
pleted within  seven  years  from  the  same  period. 

On  26th  January  1847,  the  following  letter  was  addressed  by  the  complainera' lair- 
agent  to  the  respondents'  secretary : — 

"  In  compliance  with  the  39th  section  of  the  Act  9  and  10  Vict.  c.  ,  27th  July  1846, 
entitled,  '  An  Act  for  making  a  railway  from  Glasgow  to  Airdrie,  with  branches  to  the 

*  Clydesdale  Junction  Railway  and  to  MUe-end,  to  be  called  the  Glasgow,  Airdrie,  and 

*  Monklands  Junction  Railway,'  we  have  to  intimate,  on  behalf  of  the  Glasgow,  Airdrie, 
and  Monklands  Junction  Railway  Company,  thereby  incorporated,  that  in  place  of  ex& 
cuting  the  works  specified  in  the  said  Act  for  the  protection  of  the  Glasgow  Water- 
Works  Company,  the  said  railway  company  intend  to  purchase  from  the  said  Glasgow 
Water- Works  Company,  as  agreed  upon,  the  land  belonging  to  the  said  Glasgow  Wate^ 
Works  Company,  lying  between  HiQ  Street  and  Barrack  Street  of  Glasgow,  for  such  price 
as  may  be  agreed  on,  or  otherwise  settled,  as  provided  for  in  the  said  Act ; — of  all  which 
you  have  this  intimation. — We  are,"  &c.  (Signed)  "  Knox  and  Findlat." 

Knox,  one  of  the  partners  of  Knox  and  Findlay,  was  secretary  to  the  complaineis. 

In  October  of  the  same  year,  the  following  answer  was  returned  on  behalf  of  the 
respondents : — 

"  Referring  to  the  39th  section  of  the  Glasgow,  Airdrie,  and  Monklands  Junction 
Railway  Company's  Act,  1846,  and  to  your  [448]  notice  to  me  of  date  the  26th  January  last, 
I  am  instructed  by  the  directors  of  the  Glasgow  Water- Works  now  to  request  payment 
of  L.40,000  sterling,  as  what  they  consider  the  fair  price  of  consideration  and  compensa- 
tion for  and  in  respect  of  the  land  then  piurchased  from  them  by  the  Glasgow,  Airdrie, 
and  Monklands  Junction  Railway,  together  with  legal  interest  thereon  from  the  date  of 
your  notice. 

"  If  the  above  sum  be  not  agreed  to  as  the  fair  price  or  consideration  and  compensa- 
tion, I  am  further  instructed  by  the  directors  of  the  Glasgow  Water- Works  to  request 
that  the  amoimt  may  be  forthwith  settled  by  arbitration,  in  the  manner  provided  by  the 
lands  clauses  consolidation  (Scotland)  Act  1845  ;  and  I  call  upon  the  Glasgow,  Airdrie, 
and  Monklands  Junction  Railway  Company  to  nominate  and  appoint  their  arbiter." 

(Signed)  "  D.  M*Kain,  Secretary.'' 

Arbiters  were  named  by  the  parties  for  the  purpose  of  ascertaining  the  value  of  the 
lands  in  question.  The  minutes  of  nomination  and  renewal  were  subscribed,  on  the 
part  of  the  complainers,  by  their  secretary. 

This  submission  having  been  allowed  to  expire,  measures  were  taken  by  the  respon- 
dents to  have  the  land  in  question  valued,  on  the  footing  that  a  completed  sale  had  taken 
place.  The  complainers  presented  this  note  of  suspension  and  interdict,  praying  the  Court 

"  to  suspend  the  proceedings  complained  of,  and  to  interdict,  prohibit,  and  discharge,  the 
said  respondents  from  taking  any  measures  for  the  purpose  of  having  ascertained  hy  a 
jury  the  price  or  consideration  and  compensation  which  the  respondents  allege  they  are 
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entitled  to  receive  from  the  complainers  in  respect  of  the  alleged  sale  hy  the  former  to 
the  latter  of  the  land  belonging  to  the  said  respondents,  lying  between  Hill  Street  and 
Barrack  Street  of  Glasgow,  and  particularly  to  interdict,  prohibit^  and  discharge,  the  said 
respondents  from  giving  the  complainers  any  notice  in  writing,  stating  their  desire  that 
the  price  or  consideration  and  compensation  which  they  claim  from  the  complainers 
as  the  value  of  the  foresaid  lands  should  be  determined  by  a  jury;  or  to  do  other- 
wise," &c. 

Three  questions  arose  under  this  suspension  : — Ist,  Whether  the  declaration  of  option 
by  the  complainers  was  a  completed  sale.  2d,  Whether  the  declaration,  supposing  it  to 
be  sufficient  in  its  terms  to  make  a  completed  contract  of  sale,  under  the  39th  clause  of 
the  statute,  was  binding  on  the  complainers,  as  it  was  not  signed  by  any  office-bearer  of 
the  company,  but  merely  by  their  law-agents.  Sd.  Whether  the  proceedings  in  the  sub- 
mission were  a  sufficient  homologation  of  the  declaration,  supposing  it  to  be  informal. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

"  I2th  March  1849. — The  Lord  Ordinary  having  heard  parties'  procurators  on  the 
note,  answers,  and  whole  productions,  refuses  the  note  of  suspension  and  interdict,  and 
finds  the  respondents  entitled  to  expenses,  and  remits  the  accoimt  thereof,  when  lodged, 
to  the  auditor  to  tax  and  report. 

^^Note. — ^By  the  19th  section  of  their  Act  of  incorporation,  the  railway  company  are 
empowered  to  make  and  maintain  their  line  upon  the  lands  delineated  on  the  plans  lodged 
in  common  form,  and  described  in  the  book  of  reference,  *  and  to  enter  upon,  take  and 
'  use,  such  of  the  said  lands  as  shall  be  necessary  for  such  purpose.'  By  the  42d  section 
it  is  provided,  that  *  the  powers  of  the  company  for  the  compulsory  purchase  of  lands  for 

*  the  purpose  of  this  Act  shall  not  be  exercise  after  the  expiration  of  three  years  from 

*  the  passing  of  the  same.'  And  by  the  43d  it  is  provided,  that  the  railway  shall  be 
completed  within  seven  years  from  the  passing  of  the  Act,  on  the  expiry  of  which  period 
the  powers  of  the  company  are  declared  to  cease,  excepting  in  so  far  as  the  railway  may 
then  be  completed. 

"  These  being  the  general  powers,  there  are  certain  protecting  clauses  in  favour  of  the 
Water- Works  Company.  By  the  35th  section  it  is  provided,  that,  in  passing  through 
the  lands  of  that  company,  the  railway  company  shall  not  be  allowed  to  deviate  at  any 
part  more  than  ten  yards  north  of  the  line,  and  that  '  they  shall  be  bound  to  purchase 

*  and  acquire,  in  the  manner  provided  by  the  said  recited  Acts,  and  this  Ac^  for  the 
'  compulsory  purchase  and  acquisition  of  lands,  the  whole  lands  belonging  to  the  said 

*  Water-Works  Company  which  shall  lie  to  the  south  of  the  railway  as  intended  to 

*  be  constructed.'  The  36th  and  37th  clauses  direct  a  number  of  expensive  works  to  be 
constructed  by  the  railway  company  for  the  protection  of  the  Water- Works  Company, 
and  for  their  use.     But  by  the  39th  section  it  is  provided,  that,  *  in  place  of  executing 

*  the  works  above  specified  for  protection  of  the  Glasgow  Water-Works  Company, 

*  it  shall  be  in  the  option  of  the  said  railway  company  to  purchase,  and  the  said 

*  Gla^w  Water- Works  Company  shall,  in  the  event  of  such  option  being  declared 
'  within  six  months  of  the. passing  of  this  Act,  be  bound,  as  agreed  upon,  to  sell  to  such 
'  company  the  land  belonging  to  the  said  Glasgow  Water- Works  Company,  lying  between 

*  Hill  Street  and  Barrack  Street  of  Glasgow,  and  that  for  such  price  or  consideration, 
'  and  payment  of  such  compensation  as  may  be  agreed  on,  and  failing  such  agreement,  as 

*  as  may  be  settled  in  the  manner  provided  by  the  Lands  Clauses  Consolidation  (Scotland) 
'  Act,  1845,  for  ascertaining  the  value  of  lands,  and  compensation  for  taking  the  same  ; 

*  and,  on  the  completion  of  such  purchase,  the  obligation  on  the  said  railway  company  to 
'  construct  the  works  herein  provided  for  the  protection  of  the  said  water  company,  and 
'  to  relieve  the  said  water  company  from  damage  as  aforesaid,  shall  become  void.' 

"  On  the  construction  of  this  section  the  present  question  mainly  depends.  It  pro- 
vides for  an  option  which  must  be  declared  within  six  months.  That  option  is  one  to 
purchase,  and  upon  its  being  declared,  the  Water-Works  Company  are  bound  to  sell  for 
such  price  as  may  be  agreed  on.  The  option  being  once  exercised,  it  appears  to  the 
Lord  Ordinary  that  the  transaction  is  concluded  as  a  purchase  and  sale,  and  if  the  price 
had  been  agreed  on,  as  the  Act  contemplates,  it  is  difficult  to  see  how  this  could  be  dis- 
puted. The  statute  does  not  give  to  the  railway  company  an  option  to  state  within  six 
months  whether  they  mean  to  make  a  compulsory  purchase  within  the  three  years 
provided  by  the  42d  clause,  or  within  the  seven  years  specified  in  the  43d,  for  the  com- 
pletion of  the  works.     They  are  absolutely  to  purchase  if  they  choose  to  declare  their 


668      GLASGOW,    Ac.   RAILWAY   V,    GLASGOW    WATER-WORKS.      ZZI.  Jnrlrt  ISII. 

option  within  the  six  months,  and  the  Water- Works  Company  are  absolutely  hound  to 
sell  in  the  event  of  such  declaration.  It  is  not  an  option  to  exercise  another  option 
of  buying  within  three  years,  or  within  seven,  or  conditionally,  in  the  event  of  the 
railway  being  completed.  The  Water- Works  Company  were  not  to  be  held  in  uncertainty, 
but  were  to  know  within  six  months  whether  the  whole  of  the  ground  upon  which  their 
works  stood  was  purchased  from  them  or  not.  The  statute  primarily  contemplates  that 
the  price  and  compensation  shall  be  agreed  on  ;  and  from  the  date  of  the  declaration  of 
the  option,  the  property  seems  clearly  vested  in  the  railway  company,  so  that  the  Water- 
Works  Company  could  neither  sell  to  another,  nor  make  additional  works  or  improTe- 
ments,  excepting  at  their  own  risk. 

''  Failing  an  agreement  being  made  for  the  price  and  compensation,  this  is  to  be 
settled  in  the  manner  provided  by  the  Lands  Clauses  Consolidation  Act.  A  submission 
was  accordingly  entered  into,  under  that  statute,  as  for  land  required  and  to  be  tak^  bj 
the  railway  company.  This  was  renewed,  and  a  great  variety  of  procedure  followed,  but 
no  decree-arbitral  was  pronounced.  The  Water- Works  Company,  therefore,  propose  to 
proceed  by  jury  trial  under  the  Lands  Clauses  Act.  If  the  39th  section  of  the  Act  of 
Incorporation  be  soundly  construed  as  importing  that  the  purchase  and  sale  shall  be 
made  within  six  months,  then  the  only  question  is,  whether  the  option  has  been  declared 
lawfully  and  effectually.  Now,  it  is  said  that  the  letter  of  27th  July  1846,  declaring 
the  option  to  purchase  in  place  of  executing  the  works,  has  not  the  compcmy's  seal,  and 
is  not  subscribed  by  the  directors  or  secretary,  but  only  by  the  law-agents,  and  is  therefore 
a  mere  nullity.  It  may  be  very  much  doubted  whether  a  technical  plea  of  this  kind 
could  be  bona  fide  maintained,  after  the  repeated  submissions  subscribed  by  the  secretair, 
and  the  procedure  which  ensued  in  these  submissions.  But  the  Act  contains  no  proviso 
as  to  the  form  in  which  the  option  may  be  declared.  It  is  not  disputed  that  the  law- 
agents  were  authorised  to  declare  the  option,  and  on  that  option,  so  declared,  steps  were 
taken  to  have  tlie  price  ascertained.  No  doubt  was  entertained  by  either  party  that  the 
option  had  been  lawfully  exercised.  Even  if  nothing  had  followed  on  the  declaration, 
however,  the  Lord  Ordinary  can  see  no  necessity  for  adhibiting  the  company's  seal  to 
such  a  declaration,  or  for  having  it  in  any  particular  form.  It  is  a  mistake  to  say 
that  it  must  be  in  the  form  of  a  notice  imder  the  Lands  Clauses  Act,  for  [449]  the 
reference  to  that  Act  is  not  with  respect  to  the  form  of  exercising  the  option  (and  it 
would  be  strange  if  it  had,  as  there  is  no  proviso  for  options  in  the  Act),  but  it  is  as  to 
the  manner  of  settling  the  price  and  compensation  failing  an  agreement  on  that  subject, 
and  after  the  option  shall  have  been  declared,  and,  as  the  Lord  Ordinary  reads  the  clause, 
the  purchs^e  and  sale  completed  in  every  respect,  so  as  to  conclude  the  transference  of 
the  property,  and  to  leave  nothing  to  be  done  but  to  fix  the  price  and  compensation,  for 
which  the  Lands  Clauses  Act  contains  ample  machinery." 

The  complainers  reclaimed,  and  plectd&A — 

1.  The  main  question  is,  whether  a  declaration  of  option  by  the  complainers,  under 
the  39th  clause  of  the  statute,  is,  or  is  not,  per  ae,  a  concluded  contract  of  sale  of  the 
lands  between  Hill  Street  and  Barrack  Street  of  Glasgow.  The  complainers'  statute 
enabled  them  to  acquire  lands  by  compulsory  purchase,  at  any  time  within  three  years 
from  the  date  of  the  Act.  One  reason  for  allowing  these  three  years  was,  no  doubt^  to 
give  the  complainers  time  to  make  their  purchase ;  another  was,  that  they  might  put  off 
the  acquisition  of  any  land  tiQ  the  end  of  the  third  year,  if  they  saw  fit. 

[Lord  Justice-Clerk, — Can  you  abandon  the  undertaking  altogether  ?] 
UntU  something  be  done  in  execution  of  the  Act,  there  is  no  title  in  any  one  to 
compel  the  railway  company  to  advance  one  step  in  making  their  line.  The  Act  bears 
(sect.  43) : — "  And  be  it  enacted,  that  the  railway  shall  be  completed  within  seven  years 
from  the  passing  of  this  Act,  and  on  the  expiration  of  such  period,  the  powers  by  this 
or  the  recited  Acts  granted  to  the  company  for  executing  the  railway,  or  otherwise  in 
relation  thereto,  shall  cease  to  be  exercised,  except  as  to  so  much  of  the  railway  as  shall 
then  be  completed."  The  true  construction  of  this  clause  is,  that  the  railway  is  to  be 
completed  within  a  certain  period ;  and  if  not  so  completed,  then  the  powers  of  the 
company  are  to  go  for  nothing.  If  the  railway  is  begun,  then  a  title  is  created  against 
the  company  to  compel  its  completion.  This  point,  however,  arises  only  incidentally. 
If,  by  availing  themselves  of  the  right  of  option  provided  by  the  39th  section — which 
option  is  to  be  declared  within  six  months — the  company  are  to  be  held  as  having  entered 
into  a  completed  contract  of  sale,  that  view  would  be  equivalent  to  holding  that  the 
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company  are  bound  to  buy  within  six  months,  instead  of  the  three  years  allowed  by  the 
statute.  The  company,  on  declaring  their  option,  are  to  purchase  these  lands,  instead  of 
making  the  works  provided  for  by  the  preceding  clauses.  But  if  the  obligation  to  erect 
the  works  never  arises,  why  should  they  still  be  held  bound  to  purchase  the  lands  which 
might  not  be  required  for  years,  and  may  never  be  required  at  alii  The  reference  back 
to  the  works  provided  for  by  the  preceding  clauses  goes  far  to  explain  the  meaning  of 
this  clause.  It  is  said  on  the  other  side,  that  the  declaration  of  option  is  to  be  held  as  a 
completed  purchase  from  its  date.  But  the  Act  only  says,  that  within  six  months  the 
option  is  to  be  declared.  It  is  another  thing  to  say,  that  the  purchase  under  that  option 
must  also  take  place  within  six  months. 

[Lord  Monereif. — Would  the  respondents  have  been  entitled  to  sell  that  land  after 
receiving  this  declaration  ?] 

They  would  have  been  bound  to  give  the  offer  to  the  complainers.     The  eflfect  of  the 
clause  is,  to  blot  out  of  the  statute  the  whole  clauses  as  to  the  accommodation  works ; 
and,  therefore,  if  the  complainers  were  constructing  their  works,  they  would  be  bound 
to  purchase  the  lands  in  question ;  but  the  complainers  are  not  constructing  their  railway. 
The  clause  says,  that  in  the  event  of  such  option  being  declared,  the  respondents  shall  be 
"  bound  to  sell."   If  they  are  only  bound  to  sell,  it  follows  that  they  have  not  sold.    How 
does  this  land  differ  from  any  other  land  within  the  limits  of  the  complainers'  powers  of 
deviation  ?    The  effect  of  declaring  the  option  is,  that  one  party  is  entitled  to  purchase, 
and  the  other  party  ia  bound  to  sell ;  but  it  is  not  a  completed  contract  of  sale.     Take, 
by   way  of  illustration,  the  35th  clause  of  the  complainers'  Act,  which  provides: — 
"  And  whereas  the  said  railway  is  intended  to  pass  through  certain  lands  in  Glasgow 
belonging  to  the  Glasgow  Water- Works  Company — be  it  enacted,  that  in  passing  through 
the  said  lands  it  shall  not  be  lawful  to  the  company  to  deviate  the  said  railway  at  any 
part  more  than  ten  yards  to  the  north  of  the  line  laid  down  and  delineated  on  the  plans 
deposited  as  herein  before  mentioned,  without  the  previous  consent  in  writing  of  the 
said  Water- Works  Company ;  and  the  company  shall  be  bound  to  purchase  and  acquire, 
in   the  manner  provided  by  the  said  recited  Act  and  tliis  Act,   for  the  compulsory 
purchase  and  acquisition  of  lands,  the  whole  lands  belonging  to  the  said  Water- Works 
Company  which  shall  lie  to  the  south  of  the  railway  as  intended  to  be  constructed." 
After  the  option  has  been  declared,  the  complainers  can  only  do  one  thing,  and  not  the 
other.     So  also,  if  the  six  months  be  allowed  to  expire  without  any  declarator  of  option, 
then  the  complainers  will  be  allowed  only  to  make  their  line  in  the  manner  contemplated 
by  the  35th  and  following  clauses,  and  with  the  obligation  to  construct  the  accommoda- 
tion works  therein  specified.     Certain  other  lands  would,  in  that  case,  have  to  be  taken 
from  the  respondents  under  the  35th  clause.     Would  the  failure  to  declare  an  option  be, 
therefore,  a  completed  contract  for  the  sale  of  these  lands  ?     Such  could  never  have  been 
the  meaning  of  section  35.     Before  purchase  there  must  be  notice,  and  witliout  such 
notice  there  is  no  contract.     The  principle  on  which  such  notice  is  held  to  make  a 
completed  contract  is  well  explained  by  Lord  Fullerton  in  the  case  of  Connell  anil 
Wright  V,  Clyde  Trustees,  6th  June  1845.     His  Lordship  there  says — {suproy  vol.  xvii., 
p.  437) — "In  substance,  the  statute  enacts  that  the  trustees  may  acquire  the  lands 
specified  in  the  schedule  and  plan  at  a  price  to  be  fixed  by  the  trustees ;  or  if  they 
cannot  agree,  to  be  fixed  by  a  jury.     I  consider  this  as  truly  a  tender  of  these  lands  to 
the  trustees,  through  the  medium  of  tlie  statute,  on  the  terms  there  mentioned.     If  the 
trustees  accept  that  tender,  by  intimating  unequivocally  that  they  do  so  to  the  proprietors, 
it  appears  to  me  that  the  tender  and  acceptance  complete  the  transaction."     This  case  is 
valuable  as  explaining  the  principal  on  which  it  may  be  determined  whether  there  is,  or 
is  not,  a  concluded  contract  of  sale.     There  must  be  a  notice  in  terms  of  the  17th  clause 
of  the  Lands  Clauses  Consolidation  Act.^   There  is  here  no  notice  that  the  complainers  are 
willing  to  treat,  but  a  mere  intimation  of  an  intention  to  purchase.    2.  The  party  who  gives 
the  notice  or  declaration  of  option  is  not  an  office-bearer  of  the  company.     The  notice  is 
given  by  the  law-agente.     But  no  notice  is  good  or  binding  on  the  company  unless  it  be 

1  "  When  the  promoters  of  the  undertaking  shall  require  to  purchase  any  of  the  lands 
which  by  this  or  the  special  Act,  or  any  Act  incorporated  therewith,  they  are  authorized 
to  purchase  or  take,  they  shall  give  notice  thereof  to  aU  the  parties  interested  in  such 
lands  .  .  .  and  every  such  notice  shall  state  .  .  .  that  the  promoters  of  the 
undertaking  are  willing  to  treat  for  the  purchase  thereof,"  &c. 
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subscribed  in  terms  of  the  Hist  clause  of  the  Companies  Glauses  Act.^  A  corporation 
can,  in  the  ordinary  case,  speak  only  through  its  common  seal.  But  the  section  just 
referred  to  provides  other  means. 

[Lord  Jvstice-Clerk, — Does  not  the  141st  clause  apply  to  the  notices  mentioned  in 
the  clauses  immediately  preceding  ?] 

If  so,  then  this  notice  should  be  under  the  company's  common  seal.  Besides,  the 
words  are  not  "  such  "  notice,  but  "  every  "  notice.  Now,  this  notice  or  declaration  of 
option  being  a  document  requiring  authentication  by  the  company,  falls  under  the  141st 
clause  of  the  Act.  It  is  fixed  that  the  law-agent  of  a  joint^stock  company  cannot  bind 
his  employers. — Bumes  v.  Pennell,  17th  Feb.  1848  (supra,  vol.  xx.,  p.  235). 

[Lord  Gockbum. — You  do  not  aver  that  these  law-agents  had  no  authority  to  sign 
the  declaration  of  option  ?] 

There  is  no  averment  on  the  other  side  that  they  had  such  authority. 

[Lord  Jtistice-Olerk, — Suppose  the  water  company  had  refused  to  sell  on  the  ground 
that  they  were  not  bound  by  a  notice  subscribed  by  their  law-agents,  would  they  have 
l)een  entitled  to  do  so  ?] 

Yes.  The  argument  must  be  pressed  to  that  extent.  Notice  might  have  been  given 
by  the  directors  as  delegates  of  the  company ;  but  they  cannot  emjwwer  some  one  else 
to  give  such  notice,  on  the  principle  that  delegatus  nan  potest  del-egare.  3.  It  is  said  that 
the  secretary  of  the  company  subscribed  a  minute  of  nomination  of  arbiters.  But  the 
secretary  was  entitled  to  do  so  only  to  adjust  a  dispute  arising  from  a  notice  lawfully 
given.  [460]  If  no  notice  was  lawfully  given,  there  was  no  submiasion,  and,  therefore, 
no  homologation. 

The  respondents  were  not  called  on  to  argue  the  two  last  points.  On  the  first 
question,  they  argued — 

The  alternative  chosen  by  the  complainers  was  one  which  put  the  respondents  under 
the  necessity  of  going  elsewhere  to  provide  themselves  with  works.  It  was  obviously 
expedient  that  they  should  not  be  obliged  to  remove  at  the  end  of  three  years  without 
having  had  time  to  purchase  lands  for  their  works.  The  39th  clause  was  framed  wi& 
the  view  of  giving  them  time.  For  this  purpose,  it  declared  that  the  sale  was  to  take 
place  within  six  months.  So  soon  as  the  option  was  declared,  the  respondents  were 
bound  to  sell.  How  can  the  respondents  be  bound  to  sell  if  the  complainers  are  not 
bound  to  purchase?  Is  it  to  be  said  that  this  is  a  declaration  of  an  option  in  the 
complainers'  favour  to  exercise  a  farther  option — viz.,  whether  they  should  purchase  at 
all — that  it  is  an  option  which  does  not  bind  them,  but  binds  the  respondents  f  Neither 
the  words  nor  the  spirit  of  the  statute  admit  of  such  an  interpretation. 

The  complainers  replied — 

1.  After  the  option  is  declared,  the  lands  in  question  are  not  in  a  different  position 
from  any  lands  within  the  limits  of  deviation. 

[Lord  Justice-Clerk, — ^Then,  till  1853,  when  your  powers  expire,  you  are  entitled  to 
prevent  the  water  company  from  doing  anything.] 

The  complainers  must  give  notice.  It  is  said  that  the  Court  cannot  adopt  an  inter- 
pretation laying  on  one  party  an  obligation  to  sell,  and  not  laying  on  the  other  an 
obligation  to  buy.  But  this  takes  place  with  regard  to  all  land  within  the  limits  of 
deviation.  2.  The  law-agent  is  not  the  proper  party  to  bind  a  railway  company. — ^The 
Queen  v,  Bristol  and  Exeter  Railway  Company ;  3  Carrow  and  Oliver's  Railway  Cases, 
p.  777.  3.  As  there  is  no  document  by  a  party  entitled  to  bind,  there  is  no  submission 
— and,  therefore,  no  homologation. 

Lord  Justice-Clerk. — This  case  does  not  admit  of  any  difficulty  or  doubt.  I  can  quite 
understand  that  there  may  be  cases  in  which  a  law-agent's  actings  might  be  repudiated 
— where  the  other  party,  for  instance,  was  in  a  position  to  know  that  the  company  would 
not  hold  themselves  bound.  But  there  is  no  averment  that  these  law-agents,  one  of 
whom  was  the  company's  secretary,  were  acting  without  authority.  Here,  then,  we  have 
the  case  of  an  intimation  received  as  sufficient,  followed  by  a  submission,  in  which  the 
company's  secretary  signed  the  minute  appointing  the  arbiter,  and  also  those  by  which 
the  submission  was  four  times  renewed.     The  39th  clause  of  the  complainers'  Act  is 

'  "  Every  summons,  demand,  or  notice,  or  other  such  document,  requiring  authenti- 
cation by  the  company,  may  be  signed  by  two  directors,  or  by  the  treasurer  or  the 
secretary  of  the  company,  and  need  not  be  imder  the  common  seal  of  the  company." 
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quite  distinct  from  the  clauses  in  the  Lands  Clauses  Act  and  the  Companies  Clauses  Act. 
The  object  of  the  statute  was  to  give  the  water  company  due  notice.  Is  it  to  be  said 
that,  notwithstanding  all  that  has  taken  place,  the  company  are,  till  1853,  entitled  to 
resile  %  Is  it  possible  to  say  that  this  letter  from  their  law-agent  is  not  a  vaHd  declara- 
tion of  option  ]  The  statute  does  not  present  any  form  under  which  this  declaration  is 
to  be  made.  It  is  clear  that,  if  the  water  company  had  rejected  this  intimation,  action 
would  have  lain  against  them ;  and  it  seems  to  me  just  as  clear,  on  the  other  hand,  that 
the  complainers  are  bound  by  this  declaration ;  and,  therefore,  that  they  must  submit  to 
have  the  price  of  these  lands  fixed  by  a  jury.  It  is  said  that  the  notice  is  not  valid. 
But  I  have  no  difficulty  on  that  point.  There  is  no  allegation  that  this  notice  was 
without  authority.  It  is  said  that  this  is  not  a  notice  that  the  company  are  ready  to 
treat  in  terms  of  the  statute.  But  this  is  an  error.  The  notice  bears,  in  express  terms, 
that  "  the  company  intends  to  purchase."  This  is  a  clear  intimation  that  they  are  willing 
to  treat. 

Lord  Medtayn  concurred. 

Lord  Moncrieff. — I  am  of  the  same  opinion.  I  can't  see  how  this  notice  can  be  held 
as  insufficient^  seeing  that  it  was  acted  upon  as  sufficient  by  both  parties.  The  question 
as  to  its  form  does  not  arise  under  the  Companies  Clauses  Act,  but  under  the  special 
statute  of  the  company,  which  provides,  that  they  are  to  declare  their  option  within  six 
months.  After  receiving  this  notice,  would  not  the  company  be  entitled  to  purchase 
other  lands  1  The  very  purpose  of  the  statute  is  to  enable  them  to  do  so,  so  as  to  fulfil 
their  obligation  to  the  inhabitants  of  Glasgow  in  supplying  them  with  water.  The  sub- 
mission was  on  the  faith  of  a  completed  contract.  The  notice  by  the  law-agent  is  quite 
sufficient  for  the  purpose.  It  is  not  provided,  by  this  special  Act,  that  there  should  be 
any  particular  form  of  declaring  this  option,  provided  it  were  done  by  authority  of  the 
railway  company — which  it  is  clear  that  it  was. 

Lard  CorJcbum  concurred. 

The  Court  adhered. 

[S.C.  11  D.  1153.] 


No.  191.      XXI.  Jurist  455.     16  June  1849.     Ist  Div. — Lord  Cuninghame. 

Thomas  Hill  and  Another,  Complainers. — Ntaves. 

The  Edinburgh  and  Glasgow  Railway  Company,  and  John  Bain  and 

John  M*Ewen,  Respondents. — Inglia, 

Railway — Statute^  Construction  of — Interdict. — The  act  of  incorporation  of  the  B. 
Kailway  Company  provided,  that  after  the  settlement  of  the  direction  of  the  first 
ordinary  meeting,  the  directors  were  to  be  chosen  agreeably  to  the  provisions  of  the 
Companies  Clauses  Consolidation  (Scotland)  Act,  one-third  of  the  number  going  annually 
out  of  office,  and  being  supplied  by  new  election.  Under  an  act  subsequently  passed 
to  enable  the  E.  and  6.  Railway  Company  to  hold  shares  in  the  B.  Railway  Company, 
it  was  provided,  "  That  until  the  next  annual  election  of  directors  of  the  B.  Company, 
the  present  directors  shall  continue  in  office,  but  then  and  thereafter  the  directors  of 
the  B.  Company  shaU  consist  of  persons  one-half  of  whom,  together  with  the  chairman, 
were  shareholders  of  that  company,"  qualified  in  a  certain  manner ;  "  and  the  other 
half  of  such  directors  shall  be  appointed  by  and  out  of  the  board  of  directors  for  the 
time  being  of  the  E.  and  G.  Company." — Held  that,  at  the  next  annual  election,  the 
whole  directors  of  the  B.  Company  fell  to  be  re-elected,  one-half  being  chosen  out  of 
the  shareholders  in  that  company,  qualified  as  above,  and  one-half  by  the  directors  of 
the  E.  and  G.  Company,  and  out  of  their  number. 

Railway — Statute,  Conetrtiction  of. — A  railway  act  provided,  that  the  board  of  directors 
should  consist  of  a  certain  number  of  persons  elected  from  shareholders  qualified 
in  a  certain  manner ;  and  a  person  not  so  qualified  having  been  elected — Questionj 
Whether,  as  thus  constituted,  the  board  was  entitled  to  meet  or  act  as  the  board  of 
directors? 

In  August  1846,  an  act  of  parliament  (9  and  10  Vict.  c.  332)  was  passed  for  making 
the  Edinburgh  and  Bathgate  Railway.  By  that  act,  the  line  was  authorized  to  be  leased 
to  the  Edinburgh  and  Glasgow  Railway  Company  ;  and,  accordingly,  it  was  so  leased. 
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[456]  By  sect.  16  it  was  enacted,  that  the  directors  thereby  appointed  should  coDtinne 
in  office  until 

"  the  first  ordinary  meeting  to  be  held  after  the  passing  of  the  act ;  and  at  such  meeting 
the  shareholders  present,  personally  or  by  proxy,  may  either  continue  in  office  the 
directors  appointed  by  this  act,  or  any  number  of  them,  or  may  elect  a  new  body  of 
directors,  or  directors  to  supply  the  places  of  those  not  continued  in  office,  the  directors 
appointed  by  this  act  being  eligible  as  members  of  the  new  body." 

By  sect.  17 — 

"  That  at  the  first  ordinary  meeting  to  be  held  in  the  year  next  after  the  year  in 
which  such  last-mentioned  directors  shall  have  been  appointed  or  elected,  the  share- 
holders present,  personaUy  or  by  proxy,  shall  elect  persons  to  supply  the  places  of  tiie 
directors  then  retiring  from  office,  agreeably  to  the  provisions*  in  the  said  Companies 
Clauses  Consolidation  (Scotland)  Act  contained  ;  and  the  several  persons  elected  at  any 
such  meeting,  being  neither  removed  nor  disqualified,  nor  having  resigned,  shall  continue 
to  be  directors  until  others  are  elected  in  their  stead,  in  manner  provided  by  the  said 
Companies  Clauses  Consolidation  (Scotland)  Act." 

The  Companies  Clauses  Consolidation  (Scotland)  Act,  8  Vict.  c.  17,  provides,  sect  91, 
that  the  directors  appointed  by  the  special  act  shall 

"retire  from  office  at  the  times  and  in  the  proportions  following — the  individuals  to 
retire  being  in  each  instance  determined  by  ballot  among  the  directors,  unless  they  shall 
otherwise  agree — (that  is  to  say).  At  the  end  of  the  first  year  after  the  first  election  of 
directors,  the  prescribed  number,  and  if  no  number  be  prescribed,  one-third  of  such 
directors,  to  be  determined  by  ballot  among  themselves,  unless  they  shall  otherwise 
agree,  shall  go  out  of  office. 

"  At  the  end  of  the  second  year,  the  prescribed  number,  and  if  no  number  be  pre- 
scribed, one-half  of  the  remaining  number  of  such  directors,  to  be  determined  in  like 
manner,  shall  go  out  of  office. 

"  At  the  end  of  the  third  year,  the  prescribed  number,  and  if  no  number  be  pre- 
scribed, the  remainder  of  such  directors,  shall  go  out  of  office. 

"  And  in  each  instance,  the  places  of  the  retiring  directors  shall  be  supplied  by  an 
equal  nimiber  of  qualified  shareholders  ;  and  at  the  first  ordinary  meeting  in  every  sub- 
sequent year,  the  prescribed  number,  and  if  no  number  be  prescribed,  one-third  of  the 
directors,  being  those  who  have  been  longest  in  office,  shall  go  out  of  office,  and  their 
places  shall  be  supplied  in  like  manner ;  nevertheless  every  director  so  retiring  from 
office  may  be  re-elected  immediately,  or  at  any  future  time,  and,  after  such  re-election, 
shall,  with  reference  to  the  going  out  by  rotation,  be  considered  as  a  new  director." 

The  original  number  of  directors  of  the  Edinburgh  and  Bathgate  Railway  was  nine, 
but  their  number  was  subsequently  increased,  under  a  power  contained  in  the  act  of 
1846,  and,  at  the  date  of  the  act  mentioned  below,  amounted  to  twelve — six  of  these 
being  directors  of  the  Edinburgh  and  Glasgow  Railway.  The  complainers  were  two  of 
those  directors,  who  were  not  directors  of  the  Edinburgh  and  Glasgow  Railway. 

In  1848  was  passed  the  Act  11  and  12  Vict.  c.  160,  entitled — 

"  An  act  to  enable  the  Edinburgh  and  Glasgow  Railway  Company  to  hold  shares  iji  the 
Klinburgh  and  Bathgate  Railway  Company,  and  for  other  purposes." 

It  recites  the  acts  of  the  Edinburgh  and  Glasgow  Company  itself,  as  well  as  tlie  act^^ 
of  the  Edinburgh  and  Bathgate  Company.     It  also  recites,  that 

"  the  Edinburgh  and  Glasgow  Railway  Company  are  proprietors  of  3087  shares,  of  L.25 
each,  in  the  capital  of  the  said  Edinburgh  and  Bathgate  Railway  Comjiany,  the  sum  paid 
and  payable  in  respect  whereof  amounts  to  the  sum  of  L.77,175  which  shares  now  stand 
registered  in  the  name  of  certain  parties  on  behalf  of  the  said  Company,  and  it  is 
expedient  that  the  said  Edinburgh  and  Glasgow  Railway  Company  should  be  authorized 
to  hold  and  have  the  same  registered  in  their  own  name." 
It  then  further  recites,  that 

"  it  is  expedient  that  the  said  recited  acts,  or  some  of  them,  should  be  amended ;  but 
these  objects  cannot  be  effected  without  the  aid  and  authority  of  parliament." 

On  this  preamble,  the  act  proceeds  to  make  it  lawful  for  the  Edinburgh  and  Glasgow 
Company  to  hold  the  foresaid  shares  in  their  own  name,  and  provides  for  this  being  done. 
It  then  gives  certain  powers  to  the  Edinburgh  and  Glasgow  Company  to  raise  money  for 
the  purpose  of  paying  the  calls  on  their  shares  in  the  Edinburgh  and  Bathgate  Company ; 
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and  then  (sect.  3)  it  makes  it'lawful  for  the  Edinburgh  and  Glasgow  Company  to  appoint 
a  person  to  vote  on  their  behalf  at  meetings  of  the  Edinburgh  and  Bathgate  Company — 

"  provided  always  that  neither  the  Edinburgh  and  Glasgow  Eailway  Company,  nor  the 
person  to  be  appointed  as  aforesaid,  shall  be  entitled  to  vote,  in  respect  of  the  said 
shares,  in  any  question  relating  to  the  appointment  of  directors  of  the  said  Edinburgh 
and  Bathgate  Railway  Company,  nor  in  any  question  relating  to  any  agreement  between 
that  company  and  the  said  Edinburgh  and  Glasgow  Bailway  Company,  nor  at  any  time 
to  vote  at  any  such  meetings  on  more  than  the  said  3087  shares." 

By  sect.  4  it  is  enacted — 

"  That  until  the  next  annual  election  of  directors  of  the  Edinburgh  and  Bathgate 
Railway  Company,  the  present  directors  shall  continue  in  office ;  but  then  and  there- 
after the  directors  of  the  Edinburgh  and  Bathgate  Railway  Company  shall  consist  of 
persons  one-half  of  whom,  together  with  the  chainnan,  were  shareholders  of  the  Edin- 
burgh and  Bathgate  Railway  Company  prior  to  the  28th  day  of  July  1847,  exclusive  of 
the  Edinburgh  and  Glasgow  Railway  Company,  and  of  persons  who  at  that  time  held 
shares  on  their  behalf,  and  exclusive  also  of  persons  officially  connected  with  that  com- 
}>any  ;  and  the  other  half  of  such  directors  shall  be  appointed  by  and  out  of  the  board 
of  directors  for  the  time  being  of  the  Edinburgh  and  Glasgow  Railway  Company :  Pro- 
vided, nevertheless,  that  in  the  event  of  the  said  Edinburgh  and  Glasgow  Railway 
Company  selling  or  transferring  the  said  shares,  or  any  part  thereof,  the  nimiber  of 
directors  so  to  be  appointed  by  them  shall  be  diminished  by  one  for  every  five  hundred 
of  the  said  shares  which  may  be  so  sold  or  transferred ;  and  upon  every  such  sale  or 
transfer  to  the  extent  aforesaid,  one  of  such  directors  shall  become  disqusJified,  and  the 
directors  of  the  company  shall  from  time  to  time  determine  which  of  their  number, 
appointed  as  aforesaid,  shall  retire  in  consequence  thereof,  and  the  vacancy  thence  arising 
shall  in  the  meantime  be  supplied  by  the  remaining  directors,  by  appointment  from 
among  the  shareholders  of  the  company  duly  qualified,  excluding  directors  of  the  Edin- 
burgh and  Glasgow  Railway  Company,  and  persons  officially  connected  therewith ;  and 
the  iKirsons  so  appointed  shall  hold  office  so  long  only  as  the  persons  in  whose  place  they 
may  be  appointed  would  have  done  had  such  persons  remained  in  office ;  and  thereafter 
their  successors  shall  be  elected  in  the  manner  provided  by  the  said  Edinburgh  and 
Bathgate  Railway  Act,  and  the  Acts  therewith  incorporated." 

The  next  annual  election  took  place  on  23d  March  1849.  At  that  meeting,  the 
directors,  proceeding  on  the  footing  that  those  only  of  the  directors  who  fell  to  retire, 
according  to  the  rotation  prescribed  in  the  Companies  Clauses  Consolidation  Act,  were  to 
go  out,  proposed  that  the  four  only  who,  under  that  act>  fell  to  retire,  all  of  whom  were 
directors  of  the  Edinburgh  and  Gleisgow  Railway,  should  go  out,  and  should  be  re-elected 
by  that  company.  On  the  other  hand,  Mr.  Blackburn,  chairman  of  the  Edinburgh  and 
Glasgow  Railway,  proposed  that  the  whole  directors  should  be  held  as  having  ceased  to  be 
directors,  and  that  six  gentlemen  should  be  named  by  the  meeting  to  be  directors,  and 
that  the  Edinburgh  and  Glasgow  Company  should  nominate  six  of  their  body  to  be 
directors.  This  resolution  was  carried  by  a  large  majority  ;  and  six  gentlemen,  including 
the  two  [457]  respondents,  none  of  whom  were  directors  of  the  Edinburgh  and  Glasgow 
Railway,  were  elected  by  the  meeting.  By  this  election,  the  complainers  were  excluded 
from  the  direction.  The  Eilinburgh  and  Glasgow  Company  then  nominated  six  of  their 
directors  to  be  directors  of  the  Edinburgh  and  Bathgate  Company. 

The  complainers,  as  shareholders  and  directors  of  the  Edinburgh  and  Bathgate  Rail- 
way, thereupon  presented  the  present  note  of  suspension  and  interdict,  praying  the  Court 

"to  interdict,  prohibit,  and  discharge,  the  said  respondents,  and  all  others  acting,  or 
pretending  to  act,  under  their  authority  or  appointment,  from  interfering  with  or 
disturbing  the  complainers  in  the  discharge  of  their  duties  and  office  of  directors  of  the 
said  Edinburgh  and  Bathgate  Railway  Company ;  and  further,  to  prohibit  and  discharge 
the  respondents,  John  Bain  and  John  M*Ewen,  from  acting  or  comporting  themselves  as 
directors  of  the  Edinburgh  and  Bathgate  Railway  Company,  and  from  entering  upon  or 
discharging  any  of  the  duties  of  said  office." 

It  was  admitted  that  Mr.  Bain  was  disqualified,  as  not  having  held  shares  in  the 
Bathgate  Company  previous  to  July  1847. 

The  Lord  Ordinary  on  the  Bills  made  avizandum  to  the  Inner-House,  with  the 
following 

S.K.K.  J.  4:u 
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"  Note, — The  present  is  a  case  peculiarly  fit  for  the  consideration  of  the  Courts  as  the 
due  construction  of  the  statutes  on  which  the  pleas  of  the  parties  are  founded  may  affect 
the  validity  of  the  whole  acts  and  transactions  of  a  railway  company  with  a  large  capital 
"  The  parties  differ  as  to  the  construction  of  a  particular  clause  in  a  late  railway 
statute  (11  and  12  Vict.  c.  160),  passed  in  1848,  for  regulating  the  connection  and 
system  of  management  to  be  pursued  in  future  in  the  Bathgate  Railway  Company,  in 
which  the  respondents,  the  Edinburgh  and  Glasgow  Railway  Company,  hold  a  large 
interest.  The  suspenders  (leading  members  of  the  Bathgate  Railway  Company)  maintain 
that,  by  the  4th  section  of  that  statute,  only  four  directors  should  have  been  named  by 
the  general  shareholders  at  the  annual  election  in  March  1849,  in  room  of  four  who 
should  have  then  gone  out  by  rotation,  and  that  other  six  should  be  ap{X}inted  by  the 
board  of  directors  for  the  time  being  of  the  Edinburgh  ai^d  Glasgow  Railway  Company. 
On  the  other  hand,  the  Edinburgh  and  Glasgow  Railway  Company  maintain  that  an 
entirely  new  board  should  have  been  named  for  the  Bathgate  Company  in  March  1849, 
viz.  one  half  (six)  by  the  general  shareholders  of  the  Bathgate  Company,  and  the  oiher 
six  by  the  directors  of  the  Edinburgh  and  Glasgow  Railway. 

"  At  the  annual  meeting  of  the  Bathgate  Company,  the  views  of  the  directors  of  the 
Edinburgh  and  Glasgow  Railway  Company  were  carried  by  a  large  majority.  And  the 
two  complainers,  on  the  part  of  the  Bathgate  Company,  crave  an  interdict  against  the 
election  and  acts  of  Messrs.  Bain  and  M^Ewen,  alleged  to  have  been  incompetently  and 
unnecessarily  chosen  by  the  preponderance  of  the  Edinburgh  and  Glasgow  RaUway 
Company.  Bain  is  admitted  to  have  Ijeen  disqualified,  and  so  his  election  is  null ;  but 
the  election  of  Mr.  M*Ewen  is  defended. 

"On  hearing  the  parties,  and  considering  the  question,  the  Lord  Ordinary  was 
inclined  to  think,  that  the  construction  of  the  clause  (sect.  4)  in  the  last  Act,  contended 
for  by  the  respondents  (the  Edinburgh  and  Glasgow  Railway  Company),  was  the  most 
simple  and  obvious,  as  well  as  most  consistent  with  the  probable  object  of  the  provisions 
of  the  Act. 

"  On  the  other  hand,  the  interpretation  of  the  suspenders  is  not  obvious,  and  would 
have  required  other  expressions  to  bear  it  out.  It  seems  to  be  resorted  to  in  order  to 
avoid  a  preponderance  of  shareholders  on  the  Glasgow  interest,  who  have  latterly 
acquired  shares  of  the  Bathgate  Railway,  not  anticipated  at  the  date  of  the  last  Act  If 
they  had,  the  clause  of  the  statute  in  dispute  wouM  prolmbly  have  been  framexi  diflferenUy 
from  what  it  is.  As  the  clause  stands,  the  Lord  Ordinary  cannot  think  that  the  first 
election  under  the  new  Act  (in  March  1849)  was  meant  to  be  confined  to  four  of  the 
Glasgow  directors  only.  Nor  would  such  a  limitation  have  done  any  good.  For  if  the 
friends  of  the  Glasgow  Railway  have  now  the  preponderance  of  shares  which  is  alleged, 
they  could,  at  all  events,  next  year  elect  individuals  nominally,  as  representing  the  share- 
holders of  the  Bathgate  Railway,  who  were  at  heart  partizans  of  the  Glasgow  Railway. 

"  On  the  whole,  however,  the  case  will  be  best  understood  by  the  argument  at  the  bar, 
when  the  case  comes  under  consideration  of  the  Court." 

The  respondents  pleaded — That  the  election  fell  to  be  regulated  by  sect.  4  of  the  Act 
of  1848;  and  that,  in  terms  thereof,  the  whole  directors  fell  to  be  re-elected,  one-half 
being  chosen  out  of  a  certain  class  of  shareholders  in  the  Edinburgh  and  Bathgate  line, 
and  one-half  by  the  directors  of  the  Edinburgh  and  Glasgow  Railway  Company,  and  out 
of  their  number. 

Lord  Justice-General. — This  is  a  case  involving  very  important  consequences;  and 
I  wish  to  submit  whether  our  proper  course  would  not  be  not  to  decide  this  question  at 
present  in  this  summary  manner,  but  to  refuse  the  interdict  hoc  stafu,  and  allow  the  bill 
to  be  passed  to  try  the  question. 

Inglis  intimated  his  assent  to  this  course. 

N eaves, — I  cannot  consent  to  your  Lordship's  proposition,  but  must  press  for  an 
immediate  decision. 

The  complainers  thereupon  pleaded — 

The  Act  of  1848  did  not  repeal  the  previous  Acts,  but  left  the  machinery  for  the 
election  of  directors,  which  those  Acts  established,  unaffected,  except  in  so  far  as  nwlified 
or  controlled  by  the  operation  of  its  own  fourth  section.  The  Act  of  1848  only  professed 
to  "  amend  "  the  foniier  Acts ;  and  its  fourth  section,  while  it  expressly  declared  that  the 
existing  directors  should  remain  in  office  till  the  next  annual  election,  did  not  provide 
that  they  should  all  then  cetle  office,  nor  make  the  provision  for  an  entirely  new  election, 
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which  such  an  enactment  would  have  rendered  necessary,  but  merely  made  certain 
provisions,  in  themselves  quite  consistent  with  maintaining  the  machinery  of  the  old 
statutes,  giving  the  authority  and  sanction  of  Parliament  to  an  arrangement  already  in 
substantial  operation,  by  which  the  independent  partners  of  the  Edinburgh  and  Bathgate, 
on  the  one  hand,  and  the  directors  of  the  Edinburgh  and  Glasgow,  on  the  other,  were 
each  entitled  to  the  nomination  of  one-half  of  the  Board  of  Directors  of  the  Bathgate 
Company.  Accordingly,  the  Act  was  not  made  in  any  way  to  affect  the  constitution  of 
the  Board  of  Directors  until  the  usual  annual  meeting  in  March  1849,  although  the 
onlinary  half-yearly  meeting  of  the  Company  took  place  in  September  1848.  The  object 
of  this  was  just  to  give  effect  to  the  intention  of  the  Act  1848,  without  unnecessarily 
interfering  with  the  existing  machinery  for  api)ointing  directors.  The  true  reading  of 
the  Act  was,  therefore,  that,  at  the  meeting  in  March  1849,  those  only  of  the  directors 
who  fell  to  retire  in  the  usual  order  were  to  go  out  of  office ;  that  the  vacancies  thus  to 
occur  were  to  be  supplied  by  the  nomination  of  the  Eklinburgh  and  Glasgow  Company, 
and  the  rest  of  tlie  directors  were  to  continue  in  office  until  the  ordinary  period  fixed  for 
their  retirement.  But  farther,  Mr.  Bain  being  disqualified,  and  there  being  thus,  on  the 
supposition  of  an  entirely  new  election  being  requisite,  only  five  independent  directors 
elected  by  the  Edinburgh  and  Bathgate  Company,  and  the  statutes  of  the  Company 
giving  no  sanction  to  any  actings  by  the  Board  of  Direction  till  its  full  complement  of 
members  is  made  up,  the  Board,  as  at  present  constituted,  is  not  entitled  to  meet,  or  to 
act,  in  any  respect  whatever,  in  the  concerns  of  the  Edinburgh  and  Bathgate  Company. 

Lord  Justice-General. — Since  my  suggestion  was  not  gone  into,  I  am  of  opinion  that 
no  interdict  should  be  granted,  nor  this  note  passed.  If  we  go  into  all  the  clauses,  I 
think  much  difficulty  may  arise ;  but  on  sect.  4  I  have  no  doubt  at  all.  Although,  no 
doubt,  there  are  no  words  expressly  repealing  the  old  Act,  yet  this  new  Act  was  passed 
to  regulate  the  Board,  and  practically  repeals  the  former  statute — (reads  sect.  4).  There 
are  here  certain  provisions,  the  fair  construction  of  which  implies,  that,  until  the  annual 
election,  the  direction  is  to  continue  as  before,  but  after  that  the  new  constitution  is  to 
come  into  force.  The  word  "  consists  "  means  "  elect,"  at  that  time ;  that  is  the  only 
meaning  it  can  have.  No  doubt,  qualified  persons  must  be  elected  \  but  that  has  nothing 
to  do  with  the  principle  of  constitution  which  is  here  laid  down.  The  eff*ect  of  this 
inteniict  would  be  to  throw  everything  into  confusion.  The  argument  ab  inconvenienti 
is,  therefore,  a  strong  one  in  this  case. 

£458]  Lord  Maclctfizie. — I  am  of  the  same  opinion — (reads  sect.  4).  The  natural 
construction  of  this  clause  is,  that  these  directoi's  shall  not  hold  office  longer  than  imtil 
the  next  annual  meeting.  The  word  **  consists,"  as  your  Lordship  has  observed,  means, 
shall  be  elected ;  that  is  the  natural  interpretation  of  it  here.  I  think  this  is  the  most 
probable  and  plausible  interpretation ;  and  I  see  no  provision  inconsistent  with  it.  Then 
it  is  urged  that  there  was  an  election  of  one  member  unqualified.  Wliat  the  effect  of 
this  was  I  don't  know  ;  but  there  must  be  some  way  of  getting  over  it — there  must  be 
some  means  of  saving  the  company  from  extinction.  It  would  be  extravagant  to  suppose 
otherwise.  Can  a  board  in  which  there  is  a  flaw  do  nothing  ?  The  Ilouse  of  Loixls 
decided  the  reverse  in  the  case  of  a  presbytery  very  clearly  ;  there  was  no  doubt  about  it. 

Lord  Jeffrey, — The  clause  is  not  very  clear — that  must  be  admitted ;  but  I  have  a 
sufficiently  strong  conviction,  and  do  not  regret  being  called  on  to  adjudicate  this  case, 
if  it  is  intended  to  take  it  elsewhere — though  I  might  pause  if  it  were  to  be  final.  The 
intention  of  the  old  statute  was,  that  it  was  to  remain  in  operation  till  the  new  statute 
came  into  force,  and  then  the  object  was,  to  have  one-half  of  each  body  in  the  direction. 
Now,  to  effect  this,  it  was  natural  to  hold  that  the  old  law  should  pass  away — and 
I  think  the  words  import  that.  I  think  Mr.  Inglis  is  right  in  holding,  that  the  directors 
now  sit  in  virtue  of  the  new  Act,  and  of  the  ratification,  by  the  meeting,  of  them  as 
directors.  By  the  provision  in  favour  of  the  Glasgow  Company,  it  is  clear  that  the 
direction  shall  consist,  one-half  of  individuals  qualified  in  a  certain  way,  and  the  other 
half  appointed  by  the  Glasgow  Company.  Now,  esto  that  the  six  new  directors  were  the 
same  with  those  sitting,  or  ha[>pening  to  sit,  these  new  ones  would  not  the  less  be 
displaced  ;  and  it  therefore  makes  no  difference  whether  the  shareholders  put  in  the  six 
men  happening  to  be  there  already,  or  choose  others  who  were  qualified  by  the  Act. 
These  six  are  equally  ousted — their  right  to  remain  is  abrogated  as  soon  as  the  right  of 
the  Glasgow  directors  is  acknowledged,  whether  these  new  men  are  the  same  as  those 
sitting  before  or  not.     There  must  be  a  vacancy,  and  the-se  old  directors  must  be  held  to 
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be  out.  I  am,  therefore,  satisfied  that  a  new  arrangement  of  the  whole  was  in  the 
purview  of  the  law.  The  removal  is  quite  plain ;  and,  if  that  is  the  case,  there  must 
have  been,  it  is  plain,  a  new  election.  I  see  nothing  in  the  Act  contrary  to  this  view— 
although  it  is  awkwardly  expressed.  I  do  not  go  into  the  second  point.  No  party  has 
any  interest  to  press  it ;  the  suspenders  cannot  want  to  cut  their  own  throats. 
Lord  FtUlej'ton  absent. 

Their  Lordships  accordingly  re/used  the  note,  without  expenses. 


No.  245.     XXI.  Jurist  548.     16  July  1849.     House  of  Lords.— Lord  Murray. 

Robert  Hastib  and  Company,  Appellants. 

William  Johnstone  (Warden's  Trustee),  Bespondent. 

fury  Cause — Bill  of  Exceptions — Relevancy — Fraud — Onerosity. — A  obtained  from  B^ 
on  the  assurance  of  immediate  payment,  an  order  of  delivery  of  certain  sugars,  which 
order  he  endorsed  to  C,  and,  on  the  same  day,  consigned  the  sugars,  along  with  certain 
others,  for  sale  to  C,  who  had  made  large  advances  on  the  whole  sugars  consigned, 
and  by  whom  they  were,  a  few  days  thereafter,  transferred  to  a  bonded  warehouse  in 
his  own  name.     A  having  failed,  B  brought  a  reduction  of  the  delivery-note,  on  the 
ground  of  fraud.     The  case  went  to  trial,  as  between  B  and  C,  on  the  issue,  "  Whether, 
on  the  15th  September,  A  wrongfully  and  fraudulently  indorsed  and  transferred  the 
delivery-order  to  C,  and  C  wrongfully  and  fraudulently  accepted  or  received  the  said 
indorsation  or  transference,  and  obtained  delivery  of  the  sugars,  without  value  or  con- 
sideration, in  the  knowledge  of  A's  insolvency,  for  the  purpose  of  defeating  B's  right 
of  stoppage  in  transitu  f "     The  pursuer  (who  lost  the  trial)  excepted  to  the  Judge's 
charge,  on  the  ground  that  his  Lordship  ought  to  have  directed  the  jury. — 1.  That  if 
the  issue  were  otherwise  proved,  but  value  to  a  partial  extent  had  been  given  for  the 
sugar  in  question,  the  pursuer  was  entitled  to  a  verdict  to  the  extent  to  which  value 
was  not  given.     2.  That  if  the  fraudulent  acceptance  and  acquisition  were  proved, 
the  defender  was  to  be  held  as  having  obtained  the  sugars  in  question  without  value, 
in  so  far  as  his  advances  were  covered  by  the  other  sugars  consigned.     3.  That  if  C 
received  the  indorsation  without  value,  and  afterwards,  knowing  the  price  of  the 
sugars  not  to  have  been  paid,  fraudulently  obtained  delivery  in  the  knowledge  of  A's 
insolvency,  with  the  view  of  defeating  the  pursuer's  right  of  stoppage,  the  pursuer 
was  entitled  to  a  verdict.     The  House  of  Lords  {affirming  the  judgment  of  the  Court 
of  Session)  disallowed  all  the  exceptions  as  irrelevant ;  and — Held  (also  affirming  the 
judgment  below),  that  the  Judge  had  rightly  directed  the  jury — 1.  That  the  words, 
"  without  value,"  in  the  issue,  meant  without  real  value,  though  the  sum  advanced 
might  be  much  less  than  the  value  of  the  goods  consigned.     2.  That  they  were  to 
look  to  the  day  of  the  indorsation  as  that  on  which  the  fraud  libelled  on  ^vas,  or 
was  not,  committed. 

Sequel  of  case  re^wrted,  1 1  D.  240. 

Against  the  decision  of  the  First  Division  disallowing  the  bill  of  exceptions,  and 
finding  the  defender  entitled  to  expenses,  the  pursuer  appealed,  and  pleaded — 1.  That 
the  direction  of  the  learned  judge  to  the  jury,  that  they  were  to  have  regard  only  to  the 
date  at  which  the  indorsation  and  transfer  of  the  order  for  delivery  was  made,  was 
erroneous — the  effect  of  this  direction  being,  to  withdraw  from  the  jury  important  evi- 
dence of  and  concerning  the  subject-matter  of  the  issue,  which  was  designedly  made 
comprehensive  in  point  of  time — "on  or  about  the  15th  September" — ^in  order  to  cover 
the  period  before  as  well  as  after  the  date  of  the  indorsation  and  transfer  of  the  order  of 
delivery.  2.  That  the  judge  who  presided  at  the  trial  improperly  refused  to  direct  the 
jury,  that  if  they  were  satisfied  from  the  evidence  that  Warden  and  Son,  on  the  15th 
September  1843,  received  the  indorsation  in  question  without  value  or  consideration, 
and  afterwards,  in  the  knowledge  that  the  jjrice  of  the  sugars  was  due,  and  had  not  been 
l>aid  by  Bowie  and  Company  to  the  pursuers,  wrongfully  and  fraudulently  obtained 
delivery  of  the  sugars  in  the  knowledge  of  .the  insolvency  of  Bowie  and  Company,  and 
for  the  purpose  of  defeating  the  pursuer's  right  of  8topi)age  in  fransitUy  the  pursuers 
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were  entitled  to  a  verdict.  3.  That  the  judge  who  presided  at  the  trial  refused  to  direct 
the  jury,  tliat  if  they  were  satisfied  that  Warden  and  Son  fraudulently  accepted  of  the 
indorsation  in  question,  and  obtained  delivery  of  the  sugars  in  the  knowledge  of  the 
insolvency  of  Bowie  and  Company,  then,  as  the  transfer  to  Warden  and  Son  was  not 
upon  an  absolute  title,  but  was  redeemalJe,  or  on  security,  they  were  to  be  held  as 
having  obtained  these  without  value  or  consideration,  in  so  far  as  their  advances  were 
covered  and  secured  by  the  other  sugars  transferred  to  them.  4.  That  the  judge  who 
presided  at  the  trial  refused  to  direct  the  j  ury,  that  if  they  considered  the  issue  otherwise 
proved,  but  thought  that  some  value  or  consideration  was  given  for  the  sugar  in  question, 
though  only  to  a  partial  extent^  they  should  find  for  the  pursuers  to  the  extent  to  which 
they  thought  it  proved  that  value  was  not  given. 

The  respondent  pleaded — 1.  That,  having  regard  to  the  issue,  and  the  evidence 
adduced  at  the  trial,  the  charge  of  Lord  Murray  was,  in  all  respects,  sound  and  unexception- 
able. 2.  That  the  exceptions  taken  by  the  appellants  to  the  charge  were  for  the  most 
part  hypothetical,  and  inapplicable  to  the  case,  and  all  of  them  unfounded  in  point 
of  law. 

Lord  Brougham, — My  Lords,  I  have  no  hesitation  whatever,  in  this  case,  in  advising 
your  Lordships  to  affirm  the  decision  of  the  Court  below.  In  my  opinion,  the  learned 
Judge  was  clearly  right  in  his  construction.  If,  in  this  country,  a  bill  of  exceptions  had 
been  taken  upon  these  grounds — and  certainly  some  of  them  are  very  inconsistent  with 
the  arguments  at  the  bar — but  if,  in  this  country,  such  exceptions  had  been  taken — (and 
it  is  very  improbable  that  they  would  have  been) — ^they  would  very  soon  have  been  dis- 
posed of,  either  upon  the  case,  or  upon  [649]  a  motion  for  a  new  trial,  upon  the  ground 
of  misdirection.  My  Lords,  I  cannot  see  any  better  argument  in  this  case  than  that 
which  is  to  be  found  in  the  second  paragraph  of  Lord  Mackenzie's  judgment,  and  in  the 
second  paragraph  of  Lord  Jeffrey's  judgment ;  and  I  think  the  objections  raised  have  no 
bearing  upon  the  question.  Therefore,  without  farther  argument,  I  move  your  Lordships 
to  affirm  the  interlocutor  appealed  from,  with  costs. 

Lord  Campbell. — My  Lords,  my  difficulty  has  been,  not  to  find  a  ratio  decidendi, 
but  a  roHo  dulniandi.  It  seems  to  me  to  be  the  clearest  case  ever  heard  at  the  bar ; 
and  I  entirely  concur  with  my  noble  and  learned  friend,  that  it  is  unnecessary  to  do  more 
than  to  dismiss  the  appeal,  with  costs.  My  Lords,  I  must  say  I  most  deeply  deplore  the 
manner  in  which  the  trial  by  jury  is  dealt  with  in  this  case.  Here  is  a  direction  by  a 
learned  Judge  which  seems  to  me  to  be  wholly  unexceptionable,  and  which,  looking  at  the 
form  of  the  issue,  was  perfectly  calculated  to  lead  the  jury  to  a  right  conclusion.  Now, 
it  is  carped  at  in  a  manner  which  really  is  much  to  be  regretted — ^it  being  alleged  that 
he  ought  to  have  said  this,  and  ought  to  have  said  that — and  that  he  ought  not  to  have 
said  &e  other,  and  ought  not  to  have  done  what  he  did  do ;  and  all  this  is  made  a 
subject  of  complaint.  My  Lords,  trial  by  jury  cannot  possibly  work  if  it  is  to  be  so  cut 
up.  I  quite  concur  with  my  noble  and  learned  friend  in  advising  your  Lordships  that 
the  interlocutor  appealed  from  should  be  affirmed,  with  costs. 

Interlocutor  afflrmedy  with  costs. 


No.  44.  XXIL  Jurist  81.     8  Dec.  1849.     2nd  Div.— Lord  Murray. 

The  Hon.  Mrs.  Morbton  and  Others,  Pursuers. — Lord-Advocate  {Rutherfurd), 

Marshall,  Mure, 

Sir  Norman  Maodonald  Lockhart  of  Lbe  and  Carnwath,  Bart.,  and  his 

Tutors,  Defenders. — Anderson,  E,  S.  Oordon, 

Process — Commission  and  Diligence  for  Recovery  of  Writings. — Held  that,  on  cause 
shown,  a  pursuer  is  entitled  to  a  commission  and  diligence  to  recover  documents  in 
the  final  adjustment  of  the  record  before  closing. 

This  was  an  action  of  declarator  at  the  instance  of  the  pursuers,  as  superiors  of  the 
temjile-lands  of  Spittal,  within  the  parish  of  Carnwath,  against  the  defender,  to  have  it 
found  and  declared  that  the  pursuers  bad  the  sole  right  to  the  superiority. 
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The  defender  raised  a  counter  action  of  reduction  and  declarator  against  tlie  puisuers, 
calling  for  production  of  the  writs  on  which  the  pursuers'  action  was  founded,  and 
concluding  for  reduction  of  them,  as  interfering  with  the  defender's  titles  as  heir  of 
entail  of  the  estates  of  Lee  and  Camwath.  The  defender's  action  also  concluded  for 
reduction,  if  necessary,  of  the  defender's  own  titles,  in  so  far  as  the  superiority  of  Spittal 
was  therein  excepted,  on  the  ground  that  the  same  was  either  done  per  incuriam^  or  in 
contravention  of  the  rights  of  the  subsequent  heirs  of  entail.  Preliminary  defences  vere 
lodged  to  the  defender's  action;  and  the  Lord  Ordinary,  on  18th  January  1848,  coa- 
joined  the  two  actions,  and  appointed  the  parties  "  to  adjust  the  record  as  applicable  to 
these  conjoined  actions."  The  defender,  in  his  adjusted  answers,  introduced  a  variety 
of  new  statements,  and,  for  the  first  time,  produced  and  referred  to  a  great  mass  of 
ancient  titles.  In  order  to  meet  these  new  statements,  the  pursuers  lodged  a  specifica- 
tion for  writs  for  a  commission  and  diligence  \  and  the  counsel  for  the  parties  having 
been  heard  on  a  motion  for  a  diligence,  the  Lord  Ordinary,  on  "  20th  March  1849, 
refuses  in  hoc  statu  to  grant  the  diligence  craved  by  the  pursuers." 

The  pursuers  reclaimed,  and  mainlained — Tliat  although,  in  general,  a  party  is  not 
entitled  to  a  diligence  in  the  preparation  of  a  record,  still,  on  cause  shown,  the  liord 
Ordinary  and  the  Court  had  power  to  grant  a  diligence  for  the  recovery  of  such  docu- 
ments as  might  be  necessary  to  enable  a  party  to  make  distinct  averments.  In  the 
present  instance,  on  the  death  of  the  pursuers'  father,  they  inherited  the  fee-simple 
estates,  while  the  entailed  estates  passed  to  the  heir-male  of  the  entailed  investiture. 
The  agents  for  the  defender's  father  continued  to  be  agents  for  the  heir  of  entail,  and 
retained  in  their  hands  not  only  the  papers  and  titles  connected  with  the  entailed 
estates,  but  also  papers  having  reference  to  the  unentailed  estates,  to  deliveiy  of  which 
the  pursuers  had  right,  as  their  father's  general  representatives.  The  documents  in  the 
specification  refer  partly  to  the  period  previous  to  the  death  of  the  pursuer's  father,  and 
partly  of  correspondence,  drafts  of  deeds,  &c.,  subsequent  to  his  death. 
[Lord  Justice-Clerk. — When  did  Sir  Charles  die? 
Mure— hi  1832.] 

There  could  be  no  doubt  that  the  pursuers  are  entitled  to  recover  the  documents 
under  the  first  head ;  and  with  regard  to  the  second,  the  correspondence  will  he  of 
importance  to  show  whether  the  exception  of  the  lands  in  the  defender's  title  was  |«r 
incurianij  or  done  deliberately. 

Answered  for  the  defender — That  the  writs  contained  in  the  specification  (from  Nos. 
1  to  6  inclusive)  were  the  same  documents  as  had  been  sought  and  recovered  imder  a 
diligence  in  another  action  between  the  same  parties,  involving  a  competition  of  rights 
for  the  superiority  of  the  Covington  temple-lands.  If  the  pursuers  demanded  the 
diligence  a  second  time  in  regard  to  these  documents,  there  was  no  objection  to  their 
taking  it.  But  the  defenders  objected  to  the  diligence  including  any  of  the  writs 
following  No.  6,  these  writs  being  all  subsequent  in  date  to  the  death  of  the  pursuers' 
father,  and,  in  point  of  fact,  involved  confidential  communications,  in  which  the  heirs  of 
entail  had  the  sole  interest.  The  present  action  was  nominally  at  the  instance  of  Sir 
Charles  Macdonald  Lockhart's  heirs,  while  the  true  pursuer  was  Mr.  Laurence  Hill  of 
Glasgow.  The  defender  therefore  maintained,  that  as  regarded  the  remaining  articles 
of  the  specification  after  No.  6,  the  interlocutor  of  the  Lord  Ordinary  ought  to  be 
adhered  to. 

Lord  Justice- Clerk, — I  am  of  opinion,  looking  to  the  terms  of  the  Act  of  Sederunt, 
that  it  is  quite  competent  to  grant  a  diligence  for  recovery  of  writings  in  the  course  of 
making  up  a  record — (reads  clause).  At  the  same  time,  such  a  diligence  will  only  he 
granted  on  cause  shown.  In  the  pi^esent  instance,  cause  has  been  shown,  to  my  satis- 
faction, that  the  diligence  to  a  certain  extent  ought  to  be  granted ;  but  a  distdnction 
must  be  drawn  as  to  the  documents  existing  before  and  after  Sir  Charles'  [82]  death. 
That  is  the  reason  for  my  putting  the  question  to  Mr.  Mure  as  to  the  period  of  Sir 
Charles'  death.  I  quite  concur  in  the  argimient  of  Mr.  Mure,  that  the  pursuers,  as 
their  father's  general  representatives,  are  entitled  to  demand  delivery  of  all  papers 
connected  with  the  litigations  in  which  their  father  was  a  party,  such  as  memorids  and 
opinions  of  counsel,  and  other  papers;  and,  if  withheld,  the  pursuers  may  compel 
delivery  by  an  action  of  exhibition  and  delivery  in  the  usual  way.  In  the  meantime, 
the  present  diligence  ought  to  be  granted  for  recovery  of  the  six  articles  in  the 
specification ;  and  as  to  the  remaining  nimibers,  I  see  no  necessity  for  granting  it  ^cm; 
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gicUu,  the  correspondence  therein  mentioned  being  subsequent  to  the  death  of  Sir 
Charles ;  and  besides,  the  most  of  the  documents  ought  properly  to  be  in  the  pursuers' 
own  hands. 

Lord  Medtoyn. — I  concur.  With  regard  to  the  correspondence,  the  pursuers  must 
have  one  side  of  thaJetters  in  their  own  possession,  and  those  sent  will  be  found  in  the 
letter-book  of  their  agents ;  so  that  to  this  extent  the  application  for  a  diligence  appears 
unnecessary. 

Lord  Goekbum. — Unless  the  defender  had  consented,  I  would  have  refused  the 
application  for  a  diligence  in  toto,  I  am  against  granting  diligences  in  the  preparation 
of  a  cause. 

Lord  Mtmcreiff, — I  am  of  opinion  that  the  pursuers  are  entitled  to  the  diligence, 
not  on  the  ground  of  the  defender's  consent^  but  because  the  pursuers  have  the  right 
to  it.  Farther,  if  any  difficulty  occurs  in  obtaining  access  to  the  remaining  documents, 
I  am  of  opinion  that  the  pursuers  will,  at  an  after  stage  of  the  cause,  be  entitled  to 
recover  the  whole  of  them  in  modum  probatianie. 

The  Court  pronounced  the  following  interlocutor : — 

'*  Alter  the  said  interlocutor  in  so  far  as  regards  the  first  six  articles  of  the  speci- 
fication ;  and,  quoad  vltra^  refuse  the  said  reclaiming  note,  and  adhere  to  the  Lord 
Ordinary's  interlocutor ;  and  grant  diligence  against  havers,  at  the  pursuer's  instance,  for 
recovery  of  the  said  six  articles  in  the  said  specification ;  and  grant  commission  to 
George  Moir,  Esq.  advocate,  &c. :  Reserve  all  questions  of  expenses ;  and  remit  to  the 
Lord  Ordinary  to  proceed  with  the  cause." 


No.  93.  XXII.  Jurist  240.     7  Feb.  1850.     1st  Div.— Lord  Robertson. 

Mrs.  Jane  Hay  Primross  of  Bumbrae,  Petitioner. — Marshcdl. 

Disentail — Statute  11  and  12  Vict,  c,  36 — Husband  and  Wife — Petition — Competency — 
Process. — ^Teims  of  an  antenuptial  contract  of  marriage,  containing  rentuiciation  of  the 
JTts  mariti  and  right  of  administration,  in  reference  to  which — Held,  that  a  petition 
for  disentail  under  the  recent  Act  11  and  12  Vict.  c.  36,  by  a  wife,  as  heiress  of 
entail  in  possession,  without  concurrence  of  her  husband,  who  was  abroad,  was 
competent — a  curator  ad  litem  having  been  appointed ;  and  that  the  petitioner  could, 
in  her  own  name,  validly  subscribe  the  instrument  of  disentail. 

Disentail — Statute  11  and  12  Vict.  e.  36,  sect.  6 — Provisions  to  Children. — Li  an 
application  for  disentail  by  a  married  woman,  whose  contract  of  marriage  contained 
an  obligation  to  grant  a  provision  in  favour  of  the  younger  children  to  be  bom  of  the 
marriage,  but  where  no  children  existed :  Circumstances  in  which — Held,  that  though 
the  petitioner's  affidavit  made  no  mention  of  this  obligation,  there  was  a  sufficient 
compKance  with  the  statute,  and  that  it  was  not  necessary  that  any  provision  should 
be  made  for  children  nascituri. 

This  was  a  petition  under  the  statute  11  and  12  Vict.  c.  36,  by  Mrs.  Jane  Hay 
Primrose,  spouse  of  6.  F.  H.  Primrose,  Surgeon  H.E.I.C.S.,  at  present  in  the  East 
Indies,  for  disentail  of  the  estate  of  Bumbrae,  of  which  the  petitioner  was  heiress  of 
entail  in  possession. 

In  reporting  that  the  authority  craved  should  be  granted,  the  Lord  Ordinary  brought 
under  the  notice  of  the  Court  the  circumstance,  that  though  the  petitioner  was  a  married 
woman,  the  application  was  made  by  herself  alone,  without  concurrence  of  her  husband.^ 
With  reference  to  this  subject,  the  party  to  whom  the  case  had  been  remitted  to  report 
observed — 

"  There  has  been  exhibited  to  me  (and  it  will  be  produced  in  process)  an  extract  of 
an  antenuptial  contract  of  marriage  between  her  and  her  husband,  wherein  it  is  declared, 
that  he  shall  have  no  concern  with,  or  control  over,  the  rents  and  annual  profits  of  the 
estate  in  question,  or  with  any  other  heritable  or  moveable  subjects  presently  belonging, 
or  that  shall  at  any  time  hereafter  belong,  to  the  said  Jane  Primrose,  in  virtue  of  his 

^  On  the  first  moving  of  the  petition,  the  Lord  Justice-General  remarked,  that  it 
was  necessary  that  a  curator  ad  litem  should  be  appointed  to  the  petitioner,  which  was 
done  accordingly. 
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jti8  marifi  or  right  of  administration,  both  of  which  are  hereby  expressly  excluded. 
And  after  reserving  to  the  petitioner  the  most  unlimited  power  of  managing  the  estate 
by  herself  alone,  the  contract  contains  the  following  clause  : — *  And   to  the  effect  the 

*  said  Jane  Primrose  may  possess  the  powers  above  reserved,  the  said  Greorge  Foster  Hay 
'  hereby  renounces  and  makes  over,  in  favour  of  the  said  Jane  Primrose,  hisjiunutrm 

*  and  power  of  administration,  with  all  the  powers  and  privileges  to  which  he  would  be 
'  entitled  in  virtue  thereof.' " 

Further,  with  reference  to  sect.  6  of  the  Act,  which  provides,  that  if  there  be  any 
provisions  "  to  husbands,  widows,  or  children,  affecting,  or  that  may  be  made  to  affect, 
the  fee  of  the  said  entailed  estate,  or  the  heirs  of  entail,"  they  shall  be  set  forth  in  the 
affidavit  by  the  heir  in  possession,  the  reporter  observed,  that  the  marriage-contnct 
contained  an  obligation  on  the  petitioner,  and  the  heirs  succeeding  to  her  under  the 
entail,  to  make  payment  to  the  child  or  children  of  the  marriage,  not  succeeding  to  the 
estate,  of  the  sum  of  L.1400,  which  was  estimated  to  be  less  than  three  years'  free  tent 
of  the  estate :  That  though  the  petitioner's  affidavit  was  ex  facte  regular,  no  mention 
was  made  in  it  of  this  provision ;  but  her  agents  had  stated  that  they  did  not  consider 
any  mention  thereof  necessary,  inasmuch  as  the  petitioner  was  married  in  the  year  1837, 
had  never  had  a  child,  and  was  now  in  the  61st  year  of  her  age. 

In  these  circumstances,  the  Court  sustained  the  petition  as  competent,  and  found 
that  the  petitioner  was  entitled,  in  her  own  name,  to  subscribe  the  instrument  of 
disentail.  Their  Lordships  further  held,  that  tlie  affidavit  was  a  sufficient  compliance 
with  sect.  6  of  the  Act,  and  that  it  was  not  necessary  to  order  any  provision  to  be  made 
for  the  younger  children  naseituri  of  the  petitioner. 

Authority  granted  in  common  funn. 


No.  131.  XXII.  Jurist  354.     5  March  1850.     1st  Div. 

David  William  Barclay  (and  Makdatory),  Pursuer. 

Sir  Robert  Barclay  of  Pierston,  Bart.,  Defender. — Anderson,  SkantL 

Process — Expenses — Mandatory. — (1.)  A  party  found  entitled  to  expenses  having  paid 
fees  to  foreign  counsel,  as  fixed  by  themselves,  held  entitled  to  the  fuU  fees  so  paid, 
(2.)  Circumstances  in  which  interest  allowed  upon  outlay  on  expenses.  (3.)  Pro^ 
cedure  in  extracting  decree  where  the  mandatory  of  the  loosing  party  has  died  before 
decree  has  been  pronounced. 

In  his  report  on  the  defender's  account  of  expenses,  the  auditor  reserved 

"  for  the  consideration  of  the  Court  and  objection  stated  in  behalf  of  the  pursuer  and  his 
mandatory  to  the  amount  of  the  fees  paid  to  Jean  Pierre  Barbanson,  advocate  of  the 
court  of  appeal  at  Brussels,  and  Lievin  Jean  Mestdagh,  advocate  in  the  court  of  appeal 
in  Ghent,  for  giving  legal  opinions,  and  afterwards  attending  before  the  commisaioner 
and  giving  evidence  in  the  cause. 

^^  Note. — The  sums  paid  by  the  defender  to  the  two  counsel  above  referred  to 
amounted  to  L.110  (being  L.56  to  the  one,  and  L.54  to  the  other).  These  fees  appear 
to  have  been  fixed  by  the  counsel  themselves,  and  evidence  was  produced  to  the  auditor 
of  the  payments  having  been  made.  In  these  circumstances,  it  is  for  the  Court  to  judge 
whether  any  modification  of  the  amount  ought  to  take  place." 

The  defender  pleaded  in  support  of  these  charges. 

The  counsel  consulted  were  among  the  most  eminent  of  the  Belgian  lawyers ;  their 
fees  were  fixed  by  themselves — ^which  was  the  custom  of  the  Belgian  bar.  Tlie  defender 
had  no  power  to  compel  their  attendance ;  and  with  reference  to  the  great  labour  bestowed 
by  these  gentlemen  on  the  case,  and  the  length  to  which  their  examinations  extended, 
their  fees  were  not  extravagant. 

Lord  Jtistice-Oeneral, — In  the  circumstances,  I  do  not  think  we  can  interfere  with 
these  charges. 

The  defender  further  objected  to  the  auditor's  report  in  so  far  as  it  disaUowed  certain 
incidental  charges ;  but  this  he  ultimately  departed  from. 

In  a  schedule  to  his  account  of  expenses,  the  pursuer  gave  in  a  state  of  interest  on 
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the  principal  outlays  in  his  account,  consisting  chiefly  of  travelling  and  other  expenses 
connected  with  commissions,  amounting  to  L.189,  and  which  he  now  claimed.  The 
auditor  pronounced  no  finding  on  this  claim. 

Lord  Justice-General. — No  doubt  the  Court  has  power  to  give  interest,  but  a  special 
ease  must  be  made  out.  We  refused  interest  the  other  day  in  the  case  of  Duffus.  This 
case,  however,  seems  different,  and  I  think  this  party  has  made  out  his  case.  The  out- 
lay here  was  very  heavy,  and  was  applicable  to  proofs  taken  on  the  continent.  The  case, 
too,  is  of  a  very  peculiar  nature — a  challenge  by  the  defender's  uncle  of  the  marriage  of 
the  defender's  grandfather  in  1780,  after  the  death  of  all  the  parties. 

Lord  Cuninghame, — I  concur,  except  as  to  the  interest  on  the  expenses  of  printing. 
The  printing  here  is  no  doubt  very  heavy ;  but  I  have  always  understood  that  printing  is 
just  one  of  the  usual  outlays  in  an  account — and,  therefore,  I  would  deduct  the  interest 
on  the  printer's  account. 

Anderson^  for  the  defender,  then  stated,  that  Mr.  Ewart,  W.S.,  the  pursuer's 
mandatory,  having  died,  it  would  be  necessary  for  the  Court,  in  approving  of  the  auditor's 
report^  to  reserve  the  defender's  claim  against  him  for  the  expenses  incurred  previous  to 
-his  death  ;  and  in  case  any  proceedings  might  be  required  to  be  taken  against  his  repre- 
sentatives in  the  action,  that  decree  of  absolvitor,  and  for  expenses,  against  the  principal 
party,  should  go  out  and  be  extracted  ad  interim. 

The  Court  pronounced  the  following  interlocutor : — 

"  Find,  in  reference  to  the  point  reported  by  the  auditor,  that  the  defender  is  entitled 
to  the  full  fees  paid  by  him  to  Messrs.  Barbanson  and  Mestdagh  :  Repel  the  objections 
to  the  auditor's  report  in  so  far  as  it  disallows  certain  charges,  and  approve  of  the  report ; 
but,  in  the  special  circumstances  of  this  case,  sustain  the  defender's  claim  to  interest  on 
the  several  sums  of  outlay  referred  to  in  the  note  of  objections,  excepting  the  last,  and 
find  that  the  said  interest  amounts  to  L.170,  7s.  2d. :  Find  that  the  expenses  payable 
to  the  defender,  including  the  said  interest,  amounts  to  the  sum  of  L.1808,  7s.  7d.,  and 
decern  against  the  pursuer  therefor,  and  for  the  expenses  of  extract ;  and  allow  the  decree 
to  go  out  and  be  extracted  in  the  name  of  Messrs.  Shand  and  Farquhar,  the  agents  dis- 
bursers ;  and  allow  the  said  decree,  as  well  as  the  decree  of  absolvitor,  to  go  out  and  be 
extracted  ad  interim  ;  reserving  to  the  defender  and  his  agents  their  claims  against  the 
late  Mr.  Theodosius  Forrest  Ewart,  the  mandatory  of  the  pursuer,  and  his  estate  and 
representatives,  for  such  part  of  the  expenses  and  interest,  now  decerned  for  against  the 
pursuer,  as  were  incurred  prior  to  Mr.  Ewart's  death,  and  to  Mr.  Ewart's  representatives 
all  objections  thereto,  and  to  the  account,  as  accords." 


No.  136.       XXn.  Jurist  362.     6  March  1850.     Ist  Div.— Lord  Robertson. 

Sir  William  Maxwell  of  Monreith,  Bart.,  Petitioner,  with  concurrence 

of  Maxwell's  'Trustees. — Ross, 

Entadl— Expenses — Interest. — Interest  allowed  on  the  expenses  of  obtaining  and  carrying 
into  execution  a  private  statute,  for  the  sale  of  entailed  lands,  for  payment  of  debt. 

In  1824,  a  private  Act  of  Parliament  was  passed  for  the  purpose,  inter  alia,  of  selling 
portions  of  the  entailed  estate  of  Drummodie  for  payment  of  the  debts,  provisions,  and 
legacies  of  the  deceased  Sir  William  Maxwell,  the  petitioner's  grandfather. 

An  application  having  been  made  to  the  Courts  under  which  the  amount  of  the  debts 
was  ascertained,  the  lands  were  sold,  and  the  price  having  been  consigned,  the  present 
petition  was  presented.     It  stated — 

"  That  the  petitioner,  and  the  said  trustees  of  the  said  deceased  Sir  William  Maxwell, 
are  now  desirous  that  the  price  consigned  should  be  appropriated,  in  terms  of  the  Act 
of  Parliament,  in  payment,  in  the  first  place,  of  the  necessary  charges  and  expenses 
which  have  been  hitherto  incurred  in  applying  for,  obtaining,  and  passing  the  said  Act, 
and  carrying  the  same  into  execution,  two  accounts  of  which  are  herewith  produced,  the 
amount  of  the  first  of  which  was  advanced  by  the  petitioner's  father,  the  last  Sir 
William  Maxwell,  at  the  passing  of  the  said  Act  in  1824,  and  is  now  due,  with  interest 
to  the  present  time,  to  the  petitioner,  as  executor  of  his  said  father ;  and  the  second  of 
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which  accounts  was  incurred  in  reference  to  the  present  application,  to  ascertain  the 
debts  and  sell  the  lands ;  and  in  the  second  place,  in  payment  of  the  balance  of  the  deljta, 
provisions,  and  legacies  of  the  said  deceased  Sir  William  Maxwell." 
And  the  petitioner  prayed  the  Court 

"  to  remit  the  said  two  accounts  of  expenses,  herewith  produced,  to  the  auditor  of 
Court  to  tax  the  same,  and  to  report ;  and,  upon  such  report,  to  decern  for  the  taxed 
amount  of  the  first  of  the  said  accounts,  with  interest  to  the  date  of  jiayment,  and  for 
the  dues  of  extract,  in  favour  of  the  petitioner,  as  executor  of  his  father,  by  whom  the 
amount  thereof  was  advanced  as  aforesaid ;  and  also  to  decern  for  the  taxed  amount  of 
the  second  of  the  said  accounts,  and  for  the  dues  of  extract,  and  to  allow  the  decree 
therefor  to  be  extracted  in  the  name  of  Alexander  James  Russell,  clerk  to  the  signet, 
the  agent  in  the  present  application ;  reserving  to  the  petitioner  his  claim  for  such 
further  expenses  as  have  been  or  may  be  incurred  in  the  further  proceedings,  under  and 
by  virtue  of  the  said  Act  of  Parliament,  in  regard  to  the  said  sales  and  application  of  the 
said  price :  And  further,  to  grant  warrant "  for  payment  of  the  accounts  and  interest^  and 
of  the  debts. 

The  Lord  Ordinary,  in  reporting  the  case,  having  drawn  the  attention  of  their  Lord- 
ships to  the  claim  for  interest — 

The  Court  granted  warrant  as  craved. 


No.  179.  XXII.  Jurist  431.     8  June  1860.     1st  Div. 

Francis  Eichardson  and  Others,  Pursuers. — Marshall,  Inglis,  J.  Donaldson. 

Peter  Forbes's  Trustees  and  Others,  Defenders. — Penney. 

Process — DUigence  against  Havers. 

The  Court  refused  to  grant  a  diligence  for  the  recovery  of  -writings  lodged  in  the 
offices  of  the  Court  of  Chancery  in  England ;  but  granted  a  recommendation  to  the 
authorities  there  to  allow  the  parties  to  get  access  to  tibe  documents  in  question. 


No.  208.     XXII.  Jurist  478.     25  June  1850.     Ist  Div.— Lord  Cuninghame. 

Peter  Anderson,  Claimant. — Inglis,  Donaldson. 

Agnes  Anderson  or  Gill  and  Others,  Objectors. — Solidtor-Oenerai  {Monemf). 

Proof — Evidence —  Onus — Holograph  Writ — Comparatio  Literarum — Testament. — Where 
a  party,  claiming  to  be  decerned  executor-nominate,  fo\mded  on  an  alleged  holograph 
will,  which  was  denied  to  be  in  the  handwriting  of  the  deceased :  Circumstances  in 
which — Held,  on  a  proof,  and  comparalione  literarum,  that  it  was  not  his  handwriting. 
Question,  On  whom  the  onus  of  proof  lay  as  to  the  handwriting  ? 

The  late  Alexander  Anderson,  farmer  at  Auchmill,  in  Aberdeenshire,  died  on  24th 
November  1845.  The  claimant,  a  cousin  of  the  deceased,  having  claimed  to  be  confinned 
to  the  deceased  as  executor-nominate,  in  respect  of  an  alleged  testamentary  letter  in  his 
favour,  the  deceased's  sisters  objected  that  the  letter  was  not  written  by  the  deceased, 
but  was  a  forgery,  and  raised  an  edict  to  have  themselves  decerned  executors  qua  nearest 
of  kin.     The  two  processes  having  been  conjoined,  a  proof  was  allowed. 

The  testamentary  letter,  which  was  written  in  a  very  tremulous  hand,  and  irregular 
manner,  was  as  follows : — 

"Mr.  Peter  Anderson  residing  with  me  at  Auchmill — Auchmill,  I3th  Nov.  1845.— 
De^h  Cousin — I  am  at  present  in  a  weak  state  of  health  but  of  sound  mind  yoa  have 
been  kind  and  attentive  to  me  during  my  illness  and  in  the  event  of  my  death  I  do  here- 
by appoint  you  my  sole  executor  and  universal  legatory  leaving  and  bequeathing  to  yon 
my  whole  moveable  means  and  estate  of  every  kind  farm-stocking  and  lease  of  my  fann 
but  under  the  burden  of  paying  all  my  just  and  lawful  debts  with  the  whole  powers 
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competent  in  law  to  an  executor-nominate  and  universal  legatory     I  am  dear  cousin 
yours  aflFectionly  Albxr.  Anderson." 

It  appeared  that  the  deceased  had,  from  illness,  been  laid  up  for  some  weeks  before 
his  death,  his  principal  disease  being  water  in  the  chest ;  and  that,  for  about  a  month 
previous  thereto,  the  claimant  resided  at  Auchmiil,  and  attended  on  him.  The  deceased 
was  unaccustomed  to  writing,  and,  from  extreme  weakness,  would  have  taken  half  an 
hour  to  copy  the  letter  above  quoted.  There  was  no  evidence  that  he  ever  spoke  of 
making  a  will ;  but,  on  the  contrary,  various  witnesses  deponed,  that  though  they  had 
often  urged  on  him  the  propriety  of  doing  so,  he  had  always  declined,  on  the  ground 
that  he  expected  to  recover,  and,  in  fact,  it  appeared  that,  though  aware  he  was  in  great 
danger,  he  did  not  anticipate  a  fatal  result. 

The  claimant  led  evidence  to  shew  that  the  deceased  was  on  bad  terms  with  his 
sisters,  having  frequently  used  expressions  to  the  effect,  that  he  woidd  leave  them 
nothing,  while  he  was  fond  of,  and  had  particular  confidence  in,  the  claimant.  Con- 
tradictory evidence  on  both  these  points  was  led  by  the  respondents.  Witnesses,  more 
or  less  acquainted  with  the  deceased's  handwriting,  were  examined,  on  both  sides,  as  to 
the  genuineness  of  the  writing  of  the  testamentary  letter,  and  also,  on  the  part  of  the 
objectors,  an  engraver  and  a  writing-master;  and  a  great  number  of  signatures  and 
writs,  admitted  to  be  in  the  genuine  writing  of  the  deceased,  were  put  in  process. 

On  the  remainder  of  the  case,  the  principal  evidence  for  the  claimant  was  as 
follows  ? 

Gborob  Duncan,  who  deponed  that,  on  the  Sunday  week  before  the  deceased  died, 
he  asked  the  claimant  whether  the  deceased  had  made  a  will,  and,  after  some  interval, 
the  claimant  said  that  he  had,  and  put  his  hand  into  his  breast,  and,  taking  out  a  piece 
of  paper,  said  that  was  a  copy  of  the  will :  That  the  deponent  read  this  paper,  and  saw 
that  it  was  in  the  handwriting  of  William  Grant,  solicitor  in  Banff,  with  whose  hand- 
writing the  deponent  was  acquainted :  That  he  was  not  told  by  the  claimant  that  the 
paper  was  in  Mr.  Grant's  handwriting:  That  the  testamentary  letter  is  the  same  in 
import  and  meaning  as  that  paper ;  and,  so  far  as  his  recollection  extends,  it  is  the  same, 
word  for  word  :  That  the  deponent  asked  the  claimant  if  he  knew  where  the  principal 
will  was ;  and  the  claimant  said  that  Alexander  Anderson  had  it  in  the  pocket  of  the 
breast  of  his  waistcoat :  That  the  claimant  also  said  that  the  deceased  would  not  part 
with  the  custody  of  the  will  to  any  one,  or  spoke  to  that  eifect :  That  he  wished  the 
deponent  not  to  speak  about  what  he  had  told  him ;  but  said  that  Dr.  Milne  knew  of 
this  will,  and  spoke  so  as  to  make  the  deponent  understand  that  he  the  claimant  had 
told  Dr.  Milne  about  it. 

Dr.  Milne,  who  attended  the  deceased  in  his  last  illness,  being  shewn  the  testa- 
mentary letter,  deponed  that  about  a  fortnight  before  the  deceased's  death,  the  claimant 
shewed  him  another  writing  to  the  same  effect,  and,  as  he  believed,  a  copy  thereof : 
That  on  one  occasion  thereafter  the  claimant  told  him  that  the  deceased  had  made  a 
copy,  in  his  own  handwriting,  of  that  copy  :  That  the  claimant  had  pressed  him  to  have 
a  regular  will  made  out,  as  the  deponent  understood,  on  stamped  paper ;  and  that  then 
the  deceased  had  damned  the  claimant,  and  said,  that,  if  he  did  not  hold  his  tongue,  he 
would  bum  that  which  he  had  already  made ;  at  any  rate,  the  claimant  informed  the 
deponent  to  that  meaning  and  effect :  That  he  more  than  once  observed  a  reluctance, 
on  the  part  of  the  deceased,  to  having  the  left  side  of  his  vest  taken  off,  and  particularly 
on  one  occasion:  That,  however,  the  left  side  was  taken  off;  and  the  deponent  heard 
the  crackling  or  rustling  of  paper,  as  if  some  paper  were  contained  in  that  side  of  the 
vest :  That,  on  going  away,  the  claimant  accompanied  the  deponent  to  the  door,  and 
asked  him  if  he  had  noticed  the  unwillingness  of  the  deceased  to  the  left  side  of  his 
vest  being  meddled  with ;  and  the  deponent  having  said  that  he  had  noticed  this,  the 
claimant  told  him  that  the  **  will  was  yonder,"  and  that  the  deceased  was  unwilling  to 
part  with  his  vest  on  that  account :  That  this  took  place  after  the  claimant  had  told  the 
deponent  that  the  copy  will  had  been  written  out  by  the  deceased. 

William  Chivas,  farmer. — That,  in  the  course  of  the  last  half  of  last  October,  the 
claimant  called  on  the  deponent  and  told  him  that  the  deceased  was  fallen  into  bad 
health,  was  speaking  about  making  a  will,  and  wished  to  see  the  deponent :  That  the 
deponent,  being  acquainted  with  all  the  parties  interested,  did  not  go  to  Auchmiil,  par- 
ticularly as  the  claimant  had  then  told  him  that  the  will  was  to  ]>e  in  his  the  claimant's 
favour :  That  the  deponent  desired  the  claimant  to  tell  the  deceased  that  a  holograph 
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will  would  answer  the  purpose,  aud  that  he  should  get  a  form  from  some  lawyer  in 
Banff :  That,  some  time  after  this,  in  the  course  of  the  first  fortnight  in  NovembCT,  the 
deponent  met  the  claimant,  who  told  him  that  the  deceased  had  followed  the  recommeDda- 
tion  given  hy  the  deponent,  had  got  a  form  from  Banff,  had  copied  it  over  in  lus  ovn 
hand-writing,  retained  possession  of  the  holograph  copy,  and  kept  it  in  the  hreaat-pocketof 
his  vest :  That  the  deponent,  made  no  secret  of  what  the  claimant  had  told  him,  and 
mentioned  it  to  his  own  family  and  others  at  the  time :  That  the  deponent^  after  this, 
was  in  the  Banff  feeing-market,  held  on  the  21  at  of  November  [479]  last  year :  That  he 
knows  George  Gill,  the  objector,  and  brother-in-law  of  the  deceased,  and  having  seen 
this  Gill  in  the  market.  Gill  took  the  deponent  into  a  tent,  where  there  were  a  number 
of  people :  That  Gill  said  to  the  deponent  that  his  friend  AuchmiU,  the  deceased,  oooki 
not  now  last  long ;  and  he  asked  the  deponent's  advice  as  to  how  he  should  proceed  in 
the  sealing  of  his  repositories :  That  on  this  the  deponent  said,  that  he  woiiLd  not  be 
two-faced  with  him ;  and  that  he  knew  that  a  will  had  been  made  out,  and  that  nothing 
had  been  left  to  him,  Gill,  so  far  as  the  deponent  had  understood,  and  that  the  claimant 
was  to  be  heir :  That  deponent  said  this  aloud,  and  so  as  that  the  others  in  the  tent 
heard  what  he  was  saying,  and  made  remarks  on  the  subject 

The  Rev.  William  Findlat,  who  deponed  that  he  visited  the  deceased  freqnentlr 
during  his  illness  :  That^  two  or  three  weeks  before  his  death,  tlie  claimant  called  at  the 
manse  and  told  the  deponent  that  the  deceased  wished  him  to  go  to  Auchmill  in  order 
to  make  out  the  deceased's  will :  That,  on  their  way  to  Auchmill,  the  deponent  adced 
the  claimant  what  might  be  the  nature  of  the  will  the  deceased  intended  to  make,  and 
the  claimant  told  him  that  it  would  be  imfavourable  to  the  nearest  relatives :  That  the 
claimant  left  him  on  the  way,  and  that,  in  the  course  of  their  conversation,  the  deceased 
made  no  allusion  whatever  to  the  subject  of  his  making  a  will,  and  the  deponent  hen 
stated  of  himself  that  he  never  heard  the  deceased  ma^e  any  allusion  to  that  subject: 
That  by  the  time  the  deponent  had  finished  his  conversation  with  the  deceased,  thf 
claimant  had  come  to  Auchmill ;  and  the  deponent  told  the  claimant  that  no  allusion 
had  been  made  by  the  deceased  to  his  will :  That  the  claimant  seemed  to  think  that  the 
deponent  ought  to  have  introduced  the  subject  of  the  will  to  the  deceased. 

The  principal  witness  for  the  respondents  was — 

Barbara  Sim,  housekeeper  to  the  deceased,  who  attended  on  him  during  his  illness^ 
passing  the  night  in  his  room,  and  who  deponed  to  that  effect,  that  for  fully  a  fortn^^ht 
before  his  death,  the  deceased  was  so  weak  as  to  be  unable  to  feed  or  shave  himself,  or 
take  off  his  own  clothes  :  That  he  had  no  paper  in  his  waistcoat  pockets,  except  a  small 
letter  from  Mr.  Horn,  which  remained  there  till  after  his  death  :  That  the  deceased  kept 
his  papers  in  a  locked  press  in  the  parlour,  and,  about  three  weeks  before  he  died,  gave 
the  deponent  the  keys  of  that  press ;  he  kept  papers  in  no  other  place  :  That  the  only 
other  press  which  was  used  was  a  press  in  l^e  deceased's  bed-room,  which  he  only  used 
for  holding  his  hat,  or  any  orra  thing,  or  orra  papers,  such  as  the  merchants'  accounts 
of  anything  which  the  deponent  may  have  bought,  and  which  the  deceased  would  ihiow 
into  that  press.  There  had  been  at  one  time  a  lock  on  this  press,  but  the  deponent 
never  saw  it  having  a  working  lock  on  it.  She  never  saw  a  sneck  on  it ;  it  opened  by 
means  of  two  folding  doors,  one  of  which  had  only  one  band,  or  rather  one  hinge.  This 
press  always  stood  open,  for  there  was  nothing  to  fasten  it  with.  Being  asked  to  mention 
any  papers  which  she  saw  or  had  put  into  the  press  in  the  bed-room — ^Depones,  merchants' 
receipts,  as  already  deponed  to :  two  valuations  of  a  house  which  the  deceased  had  sold, 
and  which,  therefore,  were  thought  of  no  importance ;  and  the  deceased  having  hem 
shewing  his  tack  to  somebody,  and  it  being  lying  about,  the  deponent  threw  the  tack  into 
this  press,  and  she  remembers  of  no  more  papers  being  in  that  press :  That  on  the  morn- 
ing of  the  13th  of  November,  owing  to  an  altercation  with  the  harvest  servants,  the 
deceased  got  into  such  a  state,  that  he  could  not  be  left  alone  :  That  he  was  worse  that 
day  than  previously  ;  and  the  deponent  is  certain  that  she  was  not  ten  minutes  at  a  time 
out  of  his  presence  during  the  whole  of  that  day :  That  she  will  go  to  death  that  the 
deceased  wrote  nothing  that  day ;  and  that  nothing  was  written  in  his  bed-room  that  day 
by  him,  or  by  anybody  else :  That  she  never  saw  him  with  a  pen  in  his  hand,  or 
paper  before  him  during  his  whole  illness,  except  once,  when  he  was  paying  some  wages, 
and  made  a  short  marking  in  his  wages-book — she  thinks  altering  some  figures.  She 
brought  the  pens  and  the  book  to  him  ;  he  had  neither  pen  nor  ink  of  his  own ;  and 
both  belonged  to  the  deponent :  That  she  was  not  away  from  Auchmill  more  than  twice 
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dui-ing  the  last  three  weeks  of  the  deceased's  illness.     She  went  away  about  two  o'clock, 
and.  returned  before  the  day-light  had  gone ;  and,  on  the  other  occasion,  she  had  hardly 
a  mile  to  go  and  another  to  return,  and  she  run  the  whole  time.     She  was  never  out  of 
tlie  deceased's  bed-room,  during  the  last  fortnight  of  his  illness,  for  more  than  a  hour  at 
a  time,  excepting  the  two  occasions  above  mentioned  :  That  most  generally  her  absences 
from  his  bed-room  would  only  last  for  about  a  quarter  of  an  hour  each  time,  and  they 
lasted  longest  at  those  times  when  any  of  his  sisters  were  with  him ;  but  even  then  she 
"wsua  at  no  time  absent  for  more  than  a  hour  :  That  she  was  not  present  with  the  deceased 
"wlien  he  died,  but  was  out  milking  the  cows.     Monson  came  and  told  her  that  she  was 
ivanted,  and  she  immediately  ran  into  the  house,  and  found  the  claimant  holding  the 
deceased's  hand  in  his  own ;  and,  in  his  other  hand,  holding  a  Hghted  candle ;  and  was 
told  by  the  claimant  that  all  was  over :  That  she  does  not  think  she  was  absent,  and 
inrith  the  cows,  for  more  than  a  quarter  of  an  hour  :  That  she  then  proposed  that  word 
^ould  be  sent  to  the  deceased's  sisters  ;  but  the  claimant  said  that  it  was  proper  to  send 
w^ord  first  to  the  lawyer,  that  he  might  seal  up  the  repositories,  and  he  immediately 
sent  the  foreman.  Gill,  with  a  letter  to  Mr.  Grant,  writer  in  BanfT :  Gill  asked  whether 
lie  should  go  to  his  father's  or  to  Banff  firsts  and  the  claimant  told  him  to  go  to  Banff 
first :  That  she  saw  the  claimant  writing  at  the  letter  to  Mr.  Grants  which  he  did  with  pen 
and  ink  of  his  own ;  and  she  has  often  seen  him  writing  at  Auclimill  during  the  deceased's 
illness,  but  does  not  know  where  he  kept  the  materials  :  That  on  the  arrival  of  Mr.  Grant 
and  his  clerk,  these  two  Mr.  Runcieman,  the  claimant,  and  the  deponent,  went  into  the 
parlour ;  and,  while  there,  either  Mr.  Grant  or  the  claimant,  she  is  not  sure  which,  said 
they  wished  the  whole  papers  lying  about  the  house  to  be  collected,  and  to  be  put  in  the 
the  press  in  the  parlour.     Accordingly,  the  deponent  and  the  claimant  went  into  the  bed- 
room together :  That  they  went  to  the  press  in  the  bed-room,  out  of  which  she  took 
every  paper  that  was  in  it,  and  is  certain  she  did  not  leave  a  single  paper  in  that  press, 
except  some  match-paper  and  a  paper  containing  a  little  arrow-root :  That  she  saw  every 
comer  of  the  press.     She  put  the  whole  papers  into  her  apron,  and  carried  them  in  it 
into  the  parlour,  the  claimant  gouig  along  with  her.     Before  taking  tlie  papers  out  of  her 
apron,  she  went  upstairs  for  the  key  of  the  parlour  press,  but  the  claimant  remained  in 
the  parlour ;  or,  at  any  rate,  he  was  there  when  she  came  down  again.     She  came  down 
to  the  parlour,  bringing  with  her  the  papers  in  her  apron,  and  the  key  of  the  parlour 
press.     The  parlour  and  the  bed-room  doors  open  to  a  passage,  and  the  doors  are  not 
opposite,  and  there  may  be  about  five  feet  space  between  them.     That  when  she  so 
entered  the  parlour,  she  gave  the  press  key  to  Mr.  Grant,  who  opened  the  press  door  in 
the  parlour  with  the  key,  and  down  to  that  time  that  press  door  had  been  locked.     The 
papers  in  her  apron  were  taken  out  of  her  apron,  one  by  one,  by  Mr.  Grant,  or  by  his 
clerk,  and  were  looked  at  as  they  were  taken  out,  and  put  one  by  one  into  the  parlour 
press.     Then  Mr.  Grant  locked  the  parlour  press,  and  put  a  seal  on  it,  and  put  the 
key  in  his  pocket.     The  deponent  did  not  get  that  key  again.     These  papers  were  put 
into  the  parlour  press  without  looking  at  anything  that  might  have  been  in  the  press 
previously.     That  then  the  whole  party  went  into  the  bed-room,  and  Mr.  Grant,  seeing 
the  press  there,  said  it  should  be  sealed.     The  deponent  said  that  would  be  useless,  for 
there  was  nothing  in  that  press  but  a  few  pairs  of  old  stockings,  and  two  old  hats.     Mr. 
Grant  said  it  was  a  form  of  law  to  seal  up  the  presses ;  and  the  deponent  said,  that,  if 
that  were  the  case,  that  press  might  be  sealed.     That  Mr.  Grant,  finding  there  was 
no  lock,   nor  any  means  of  keeping  that  press  shut,  told  the  deponent  to  go  to  the 
kitchen  for  James  Clark,  the  w right,  who  came  and  nailed  up  the  doors  of  the  press.     Mr. 
Grant  then  put  Ids  seal  upon  them,  and  went  away  with  his  clerk.     That,  at  the  opening 
of  the  repositories,  she  did  not  see  the  seal  taken  off  from  the  press  in  the  bed-room,  for 
she  did  not  enter  the  bed-room  until  after^that  press  had  been  opened  ;  and  then  she  saw 
Mr.  Grant  reading  the  wiU :    That  upon  taking  in  the  table,  she  saw  Mr.  Grant,  having 
a  paper  in  his  hand,  which  he  said  was  what  he  had  been  looking  for ;  and  she  waited 
to  hear  it  read,  and  that  paper  was  the  will :  That  after  the  deceased  was  fairly  laid  up, 
he  was  not  steadily  in  bed,  nor  steadily  out  of  it ;  for  when  the  pain  in  his  shoulder 
and  his  difficulty  in  breathing  were  on  him,  he  was  obliged  to  sit  up,  and  he  would  be 
for  some  days  in  bed,  and  for  other  days  sitting  up :   That  when  he  sat  up,  he  sat  with 
his  elbows  on  his  knees,  and  his  forehead  leaning  on  the  table,  and  sometimes  with  a 
pillow,  or  the  gig-seat,  between  his  forehead  and  the  table :  That  this  was  his  general 
attitude  when  sitting  up,  but  sometimes,  though  rarely,  he  would  sit  with  an  elbow  on 
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the  table,  and  his  head  on  the  hand  of  the  same  arm  :  That  he  only  eat  wit^  hie 
elbow  on  the  table  at  the  commencement  of  his  illness,  but  afterwards  he  used  the 
attitude  first  mentioned. 

[480]  It  appeared  from  the  evidence  of  several  witnesses  that  the  testamentary  letter 
was  found  in  the  bed-room  press  referred  to  by  Barbara  Sim,  and  the  minute  of  parties 
at  opening  the  repositories,  drawn  up  by  Mr.  Grant,  who  had  acted  for  the  claimant  at 
the  sealing  thereof,  bore  that,  after  opening  and  examining  the  papers  in  the  parioor 
press — 

"  the  whole  parties  proceeded  to  open  the  small  press  in  the  bed-room  where  the  deo^seJ 
died,  and  there  was  found — A  letter  addressed  to  *  Mr.  Peter  Anderson,  residing  witii 
*  me  at  Auchmill,*  dated  the  13th  November  current,  bearing  to  be  signed  by  the  deceased, 
and  purporting  to  be  his  last  will  and  testament,  and  by  which  he  appoints  the  said 
Peter  Anderson  his  sole  executor  and  residuary  legatee  ;  and  a  number  of  other  papers 
and  documents,  apparently  of  no  material  consequence,  were  then  put  into  a  press  in  the 
room,  and  locked  up ;  and  the  said  William  Grant,  as  agent  for  the  said  Peter  Anders'jn 
and  as  specially  authorised  by  him,  in  presence  of  the  whole  friends,  and  the  said  James 
Rose,  as  justice  of  peace,  took  possession  of  the  whole  of  the  above  vouchers,  cash,*'  &c 

Evidence  was  led  by  the  claimant  in  replication  of  Barl)ara  Sim's  statement,  that  she  hul 
not  been  out  of  the  deceased's  presence  for  any  considerable  time  on  the  13th  November. 
Reprobatory  proof  was  also  led  against  her  ;  but  certain  questions  on  the  part  of  the 
claimant  "were  objected  to,  and  the  objection  being  sustained  by  the  commissioner  (and 
subsequently  by  the  commissary),  the  answers  were  sealed  up. 

The  commissary  depute  pronounced  as  follows : — 

"  Having  considered  the  proof  adduced  by  both  parties,  and  resumed  consideration  of 
the  whole  process,  finds  it  not  proved  that  the  testamentary  letter  or  writing  founded  on 
by  the  claimant,  Peter  Anderson,  is  holograph  of  the  deceased  Alexander  Andei»)n : 
Finds  that  the  subscription,  *  Alexr.  Anderson,'  thereat,  is  not  in  the  handwriting  of 
the  said  deceased  Alexander  Anderson ;  therefore,  sustains  the  objections  to  the  confir- 
mation of  the  claimant  Peter  Anderson  ;  and,  in  the  conjoined  cause,  repels  the  objections 
to  the  edict  raised  and  executed  at  the  instance  of  Agnes  Anderson  or  Gill,"  &c 

This  judgment  having  been  adhered  to,  the  claimant  advocated. 

The  Lord  Ordinary  pronounced  as  follows  : 

"  With  regard  to  the  preliminary  pleas  insisted  on  by  the  advocator,  finds,  (1.)  That 
the  production  offered  by  the  claimant  and  advocator,  Peter  Anderson,  in  the  course  of 
proof  (being  the  alleged  draft  from  which  the  testamentary  letter  objected  to  is  said  to 
have  been  copied),  cannot  now  be  received,  in  respect  that  it  was  a  document  in  posses- 
sion of  the  claimant,  and  not  offered  to  be  produced,  either  l>efore  the  record  was  first 
closed  in  the  Inferior  Court,  or  afterwards  in  the  stage  of  this  advocation  pointed  out 
by  the  Act  of  Sederunt  for  amending  records  in  advocations,  and  thus  having  omitted 
productions  admitted  ;  and,  therefore,  approves  of  the  interlocutor  of  the  sheriff  commis- 
saries on  that  point :  (2.)  Adheres  to  the  interlocutor  of  the  sherifT  commissaries  rejecting 
the  proof  offered  in  reprobation  of  Barbara  Sim's  evidence ;  and,  on  the  merits  of  the 
case,  finds  that  the  testamentary  letter  founded  on  by  the  claimant,  Peter  Anderson,  is 
not  the  genuine  writ  of  the  deceased  Alexander  Anderson  ;  and,  therefore,  on  the  whole 
cause,  adheres  to  the  interlocutors  of  the  Inferior  Court  complained  of,  repels  the 
reasons  of  advocation,  and  remits  the  cause  to  the  sheriff  commissary  simplidier: 
Finds  the  advocator  liable  in  expenses,  as  the  same  shall  be  taxed  by  the  auditor,  and 
decerns. 

"  Note. — Although  the  case  is  of  great  bulk  in  its  aspect,  it  truly  comes  to  a  short 
and  simple  issue — Whether  the  testamentary  letter  founded  on  by  the  claimant,  Peter 
Anderson,  is  a  genuine  writing  of  the  deceased  Alexander  Anderson  1  On  contrasting  that 
letter  and  its  subscription  with  the  sheet  of  acknowledged  subscriptions  and  scraps  of  writ- 
ing by  the  deceased,  admitt(?-d  to  be  authentic,  it  is  not  believed  that  any  judge  or  jury 
could  hesitate  one  moment  in  declaring,  that  the  individual  who  confessedly  wrote  the 
latter  subscriptions,  and  writings  connected  with  them,  neither  did  nor  could  write  and 
subscribe  the  letter  produced  as  the  will  of  Alexander  Anderson. 

"In  the  case  of  Turnbull  v.  Doods  (29th  February  1844),  their  Lordships  of  the 
First  Division  proceeded  chiefly  on  their  own  convictions  ex  comparatione  literarum,  in 
opposition  to  the  opinion  of  engravers,  in  finding  a  document  to  be  genuine  ;  and  by  the 
same  test  here,  the  letter  founded  on,  when  compared  with  genuine  writs  of  the  deceased, 
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must  appear  forged,  to  ihe  satisfaction  of  every  individual  who  is  able  to  compare  the 
documents. 

"  It  is  unnecessary  to  enter  on  the  preliminary  pleas  which  have  been  repelled.     If 
required  by  the  Court,  these  will  be  sufficiently  explained  from  the  bar." 

The  claimant  reclaimed,  and  pleaded — ^The  sole  ground  on  which  the  Lord  Ordinary 
appeared  to  rest  his  judgment,  was  his  own  inspection  and  comparison  of  the  document 
in  question,  with  the  admitted  writings  of  the  deceased.     That  was  a  very  unusual  and 
dangerous  ground  of  decision.     In  the  Bill-Chamber,  no  doubt,  comparcUio  liierarum 
might  be  sufficient  ground  to  proceed  on ;  but  in  no  case  had  a  final  judgment  rested  on 
such  a  ground  alone. — Greig  v,  Clark,  19th  June  1829.     Bad  spelling  was  an  element  of 
real  evidence — so  was  that  of  good  and  bad  writing ;  but,  here,  there  was  nothing  of  that 
kind.     All  that  the  Lord  Ordinary  went  on  was  a  mere  difference  of  hand.     Now,  on  that 
point,  the  testimony  of  persons  acquainted  with  the  writing  of  the  deceased  was  far  better 
than  any  comparcUio  by  persons,  like  the  Court,  unacquainted  with  it.     The  principle 
on  which  the  evidence  of  engravers  was  now  rejected  applied  directly  here ;  and  so,  in 
the  Justiciary  Court,  the  Lord  Justice-Clerk  would  not  allow  the  jury  to  inspect  docu- 
ments in  a  case  of  forgery,  lest  they  should  judge  comparatione  literarum.     What  the 
claimant  demanded  was,  that  the  case  should  go  to  the  Court  on  the  whole  circumstances, 
with  the  admission,  that  the  writing  of  the  testamentary  letter  was  imlike  the  specimens 
of  the  deceased's  writing  produced — but  the  dissimilarity  was  to  be  explained  by  the 
nature  of  his  illness,  and  the  peculiar  position  in  which  he  required  to  sit.     The  question 
then  came  to  be,  on  whom  the  €nu8  of  proof  lay.     Now  it  was  proved  by  all  the  witnesses, 
and  was  not  disputed — and  there  could  be  no  doubt,  on  inspection  of  the  deed,  that  it 
was,  in  this  sense,  holograph — that  the  body  of  the  document  and  the  signature  were 
written  by  the  same  person.     The  issue  then  came  to  be  one  between  a  probative  deed 
and  a  forgery  j  and  that  being '  the  case,  the  onus  lay  on  the  challenger  to  prove  the 
forgery. — Tumbull  y.  Doods,  29th  Feb.  1844  (particularly  per  Lord  Jeffrey).     Farther, 
a  strong  presumption  in  favour  of  the  claimant  was  created  by  the  following  circum- 
stances—;/ir«^,  that  the  document   was  undoubtedly  found  in  the  repositories  of  the 
deceased  ;  and,  secondly^  that  the  conduct  of  the  claimant  throughout,  in  regard  to  the 
sealing  up  and  the  opening  of  the  repositories,  had  been  irreproachable.     The  repositories 
were  sealed  up  as  soon  as  possible,  and  opened  in  presence  of  a  Justice  of  the  Peace, 
all  in  regular  form.     The  evidence  of  Sim,  indeed,  appeared  to  be  brought  forward 
with. a  view  to  shew  that  the  testamentary  letter  was  not  in  the  bed-room  press  before 
the  death  of  the  deceased,  and  that  it  must  have  been  put  there  by  the  claimant  before 
it  was  sealed  up  ;  and  again,  that  that  document  could  not  have  been  executed  on  the  day 
of  his  death.      On  these  points,  there  was  the  evidence  in  replication. — (Evidence  in 
replication  urged.)     There  was  also  the  reprobatory  proof.     The  important  part  of  that 
was  as  yet  sealed  up,  and  it  was  not  intended  [481]  at  present  to  argue  the  question 
as  to  opening  it  up,  since  it  was  thought  there  was  enough  in  the  proof  as  it  stood  to 
nullify  Sim's  evidence.     Should  the  Coiurt  think  otherwise,  the  claimant  would  then 
argue  that  the  reprobatory  proof  ought  to  be  opened  up.     The  document,  then,  must  be 
sustained,  unless  proved  a  forgery ;  but  as  it  was  found  in  the  repositories  of  the  deceased, 
and  there  was  nothing  in  the  claimant's  own  conduct  against  him,  the  onrn  of  proof  lay 
on  the  objectors. 

[Lord  Jeffrey, — You  leave  out  of  view  that  Peter  Anderson  had  often  attempted  to 
get  a  will  made,  and  l)een  repulsed.] 

On  the  contrary,  that  was  a  point  most  strongly  founded  on,  for  his  conduct  was 
quite  inconsistent  with  that  of  a  man  intending  to  commit  a  forgery.  He  spoke  of  his 
wish  that  the  deceased  should  make  a  will,  most  publicly,  and  even  shewed  the  form  he 
had  got  for  that  purpose.  His  getting  the  form  was  also  a  most  important  circumstance, 
since  it  explained  the  particular  terms  in  which  the  testamentary  letter  was  framed. 
Lastly,  there  was  the  evidence  as  to  the  handwriting ;  that  was  more  contradictory ; 
but  that  was,  at  the  best,  a  most  unsafe  and  unsatisfactory  species  of  evidence.  On  the 
whole,  what  was  wanted  was,  that  the  case  should  go  to,  and  be  decided  by  the  Court 
on  the  whole  circumstances,  and  not  merely  on  comparatio  literarum^  the  sole  ground  on 
which  the  Lord  Ordinary  had  decided  it. 

The  objectors  answered — In  certain  cases,  and  this  was  one  of  them,  evidence  com- 
paratione  literarum  was  not  only  admissible,  but  was  the  best  of  all  proof — (Inglis  v, 
M^Cubine,  1st  July  1631;  M.  16,962.     Donaldson  r.  Walker,  11th  June  1711;  M. 
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11,511.  Renton  v.  Leven,  11th  July  1662;  M.  12,652.  4  Stair,  42,  19.  Doc  v. 
Suckermore,  5  Adol.  and  Ell.  703.  Griffith  v.  Williams,  1  Cromp.  and  Jar.).  They 
pointed  out  the  difference  between  the  writing  of  the  testamentary  letter  and  the 
writings  admitted.  But  the  important  question  was,  on  whom  the  tmus  lay.  It  was 
urged  for  the  claimant,  that,  in  the  circumstances,  the  presumption  was,  that  this  was 
a  genuine  holograph  writing  of  the  deceased ;  and  that  there  was  real  evidence  in  the 
facts,  and  the  conduct  of  parties,  which  ought  to  overrule  any  difficulty  in  the  dis- 
similarity of  the  handwriting.  But,  on  the  facts,  the  evidence  was  agamst  the  dainuint 
— (proof  appealed  to).  The  matter  then  came  to  this — the  onus  lying  on  the  claimant, 
had  he  overcome  the  presumption  against  him.     It  was  submitted  that  he  had  not. 

At  advising. 

Lord  Juiftice- General, —  After  again  perusing  the  whole  of  the  proof  on  both  sideg, 
and  recurring  to  my  full  notes  of  the  arguments  of  counsel,  and  an  accurate  examination 
of  the  writing  foimded  on  by  the  advocator,  with  the  s()ecimens  of  the  admitted  genuine 
sul)scriptions  and  writing  of  the  deceased,  and  discharging,  as  we  must  do,  the  duty  of 
jurymen  in  this  case,  I  have  not  found  sufficient  grounds  for  differing  from  the  judg- 
ments of  the  commissaries  of  Aberdeen,  and  the  Lord  Ordinary. 

In  supporting  his  claim  to  be  decerned  executor  of  the  deceased,  and  founded  on  a 
writing  bearing  his  signature,  unattested  by  witnesses,  under  the  form  of  a  holograph 
letter,  the  genuineness  of  which  was,  from  the  first,  contested  by  the  respondents,  I  hold 
it  to  be  clear,  in  point  of  law,  that  it  was,  and  is,  incumbent  on  the  advocator  to  prove 
that  it  was  the  authentic  writing  of  the  deceased  Alexander  Anderson.  And  I  know  of 
no  authority  for  holding  a  contrary  doctrine ;  and  cannot  admit  that  what  has  been 
referred  to  as  having  been  stated  by  our  late  lamented  colleague  Lord  Jeffrey,  in  the 
case  of  Tumbull  v.  Doods,  can  be  viewed  as  establishing  any  contrary  doctrine,  even  if 
it  had  been  sanctioned  by  all  the  rest  of  the  Court — which  neither  took  place,  nor  was 
necessarily  implied  in  our  judgment. 

Holding  it,  then,  to  be  incumbent  on  the  advocator  to  prove  the  authenticity  of  the 
writing  founded  on,  dated  13th  November,  while  the  deceased  died  on  24:th  November 
1845,  I  am  compelled  to  say,  that  I  think  he  has  not  done  so,  and  that  the  evidence, 
not  limited  merely  to  a  noniparatio  literarum  of  the  documents  (though,  in  this  case,  it 
is  a  material  part  of  the  evidence),  but  taking  also  into  view  the  whole  of  the  testimonies 
of  the  witnesses,  who  had  more  or  less  opportunities  of  being  acquainted  with  the  hand- 
writing of  the  deceased,  the  evidence  of  the  situation  of  the  deceased  at  the  date  of  the 
instrument,  the  circumstances  in  evidence  both  before  and  after  his  death,  and  all  that 
passexl  relative  to  his  making  a  will,  and  also  the  evidence  as  to  the  deceased  being  on 
indifferent  terms  with  his  sisters,  and  as  to  a  letter  worded  like  the  alleged  will  being 
got  by  advice  given  to  the  advocator,  but  not  to  the  deceased — which  the  advocator,  not 
the  deceased,  was  the  only  person  ever  seen  in  possession  of — while  also  the  advocator 
was  the  only  person  ever  heard  to  have  spoken  of  a  will,  or  to  have  said  that  it  was  made- 
does  decidedly  establish,  that  the  document  in  question  is  not  the  genuine  writing  of  the 
deceased,  and  has  justly  been  held  not  to  warrant  the  claimant's  confirmation  as  executor. 
And  it  is  a  circumstance  to  be  observed,  that  Grant,  the  supposed  framer  of  the  form,  is 
employed  as  agent  by  the  claimant  in  the  sealing  up  and  opening  of  the  repositories, 
an(l  is  thus  disqualified  as  a  witness  in  the  matter.  Why  was  this  done  ?  Why  was 
not  some  other  agent  employed  on  these  occasions,  seeing  that,  when  he  makes  his 
claim,  the  advocator  employs  another  agent,  Mr.  Paterson  of  Aberdeen  ? 

I  have  no  intention  of  entering  into  an  examination  of  the  proof,  though  I  have 
made  many  notes  on  it;  but  I  must  observe — 1.  As  to  the  evidence  regarding  the 
character  of  the  writing,  I  am  strongly  impressed  with  the  manifest  and  marked  differ- 
ence that  exists  between  the  letters  A  and  c2,  as  they  stand  in  the  supposed  testament, 
and  the  admitted  subscriptions  of  Alexander  Anderson.  The  capital  A  is,  throughout 
these  signatures,  written  with  a  loop  or  turnover,  while,  in  the  testament,  it  is  in  all  the 
instances  written  without  any  such  loop ;  and  the  small  letter  d  is  written  with  a  turn- 
over in  all  the  signatures  and  writings,  while,  in  the  testamentary  letter,  where  it  owuis 
twelve  times,  in  all  of  them  it  is  written  with  a  straight  upward  line,  without  the  lw»p 
or  turnover  being  used.  These  circumstances,  though  minute,  are  strong  indications  of 
a  different  character,  and  of  different  hands  being  used ;  and  when  the  number  of  the 
witnesses  that  swore  to  their  disbelief  of  the  signature  in  question  being  that  of  the 
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deceased,  is  contrasted  with  the  few  that  are  of  a  contrary  opinion,  it  seems  impossible 
to  deny  where  the  weight  of  that  evidence  lies. 

As  to  the  paper  in  question  being  found  in  the  repositories  of  the  deceased,  while 
the  depositions  of  the  witnesses  to  the  sealing  up,  at  the  desire  of  the  claimant,  were  to 
be  taken  into  consideration — along,  however,  with  that  of  Barbara  Sim,  the  housekeeper, 
which  is  not  to  be  totally  disregarded — there  appears  a  circumstance  in  the  evidence  of 
the  witness  Clayton,  Grant^s  clerk,  that  was  not  noticed  in  the  argument  on  either 
side,  but  is  deserving  of  particular  attention.  Speaking  of  the  opening  of  the  reposi- 
tories, he  says — "  He  saw  the  nailed-up  press  opeued,  and  he  saw  a  sealed  packet,  and 
some  papers  and  clothes,  found  in  that  press :  That  they  found  some  papers  in  that 
press  before  they  found  the  sealed  packet :  That  Mr.  Grant  made  the  search  in  this 
press :  That  he  saw  the  sealed  packet  opened,  and  he  saw  that  it  contained  a  letter 
addressed  to  the  claimant ;  and  being  shewn  the  testamentary  letter,  he  depones,  that 
that  is  the  letter  that  was  foimd  in  the  said  sealed  packet."  Who,  then,  placed  the 
testament  in  a  sealed  cover,  or  who  placed  it  in  this  press  1  We  must  remember  all  the 
evidence  we  have  here  as  to  the  extreme  weakness  of  the  deceased  for  a  considerable 
time  before  his  death.  Can  we  hold  that  a  man  in  that  state  could  not  only  write  this 
letter — which,  it  is  stated,  would  have  taken  him  at  least  half  an  hour  to  do — ^but  put  it 
up  in  a  sealed  packet,  and  then  deposit  it  in  this  press  7  If  this  witness  speaks  the 
truth,  then  I  must  be  of  opinion  that  the  deceased  did  not  perform  this  depositation, 
when  the  evidence  of  his  totally  disabled  condition  on  the  13th  November,  and  after  it, 
is  attended  to. 

The  evidence  of  Barbara  Sim  as  to  the  condition  of  her  mas-  [482]  -ter,  and  his 
inability  to  execute  such  a  writing  on  the  13th  of  November,  was  felt  to  be  very 
important,  and  has  accordingly  been  vigorously  assailed,  by  resorting,  first,  to  reprobator ; 
and,  secoTuUy,  to  evidence  in  replication,  by  examining  witnesses  a  second  time  at  an 
interval  of  time  so  long  as  between  20th  March  1846  and  5th  July  1847.  Her  testi- 
mony as  to  many  facts  in  the  case,  stands,  however,  corroborated  by  a  number  of 
witnesses,  and  particularly  as  to  the  advice  given  to  the  deceased  by  Mr.  Rose,  to  make 
a  will  two  days  only  before  the  actual  date  of  this  instrument,  and  his  positive  declinsr 
ture  of  the  same,  on  the  score  that  he  hoped  soon  to  get  well.  But  as  to  the  reprobator 
in  regard  to  Barbara  Porter  and  others,  there  never  was  a  more  palpable  failure,  though 
the  animus  of  the  attack  is  most  manifest ;  and  as  to  the  evidence  in  replication  of  the 
harvest  servants,  and  Hutcheon  the  ploughman,  as  to  Sim's  being  so  long  absent  on  the 
13th  November,  while  she  swears  that  she  was  in  close  attendance  on  her  dying  master 
— why  are  they  to  be  more  believed  than  she  ] 

On  the  whole,  my  opinion  is,  that  the  testamentary  instrument  attempted  to  be  here 
set  up,  has  not  been  proved  to  be  the  genuine  instrument  of  the  deceased,  and  that,  on 
the  contrary,  there  is  no  alternative  but  the  conclusion,  that,  by  wliomsoever  it  was  fabri- 
cated, it  is  a  forged  writing  that  cannot  be  sustained. 

Lord  Mackenzie. — I  concur  ;  and  though  it  is  not  necessary  to  go  again  through  the 
evidence,  which  has  been  already  so  fully  noticed  by  your  Lordship,  I  may  observe 
generally,  that  when  there  is  a  question  of  the  authenticity  of  writing,  the  evidence  in 
the  case  of  deeds  mortis  causa  requires  to  be  more  satisfactory  than  in  that  of  deeds 
inter  vivos,  especially  if,  in  the  latter  case,  the  alleged  writer  is  still  alive.  Then  the 
question  is,  whether,  in  the  present  case,  we  have  evidence  sufficient.  I  think  not. 
This  is  not  a  probative  deed  in  the  ordinary  sense  of  the  term ;  it  is  holograph.  As 
such,  no  doubt,  it  is  perfectly  good  as  a  will,  but,  in  point  of  evidence,  it  is  quite 
different  from  a  regular  instrument  authenticated  by  the  writer  and  witnesses,  which 
carries  with  it  the  strongest  evidence  of  its  own  authenticity,  since  such  a  deed  can 
scarcely  be  got  up  without  a  conspiracy  amongst  several  persons.  As  to  a  holograph 
deed,  on  the  other  hand,  everything  depends,  I  do  not  say  on  comparaiio  literarum,  but 
on  the  evidence  that  it  is  in  the  handwriting  of  the  alleged  maker.  Now,  the  argument 
against  judging  comparatione  literarum  is  a  very  dangerous  one  for  one  who  founds  on  a 
deed  which  he  alleges  to  be  holograph ;  for,  in  the  general  case,  how  is  it  known,  but  by 
the  similarity  of  the  handwriting,  whether  it  be  so  or  not?  Such  a  deed  may  be 
perfectly  well  known  to  be  holograph,  just  from  the  handwriting,  without  any  reference 
to  extrinsic  circumstances ;  but,  here,  looking  to  the  evidence  as  to  the  writing,  I  think 
it  is  more  likely  not  to  be,  than  to  be  the  writing  of  the  deceased ;  the  preponderance  of 
evidence  is,  that  it  is  not  his ;  it  differs  materially  from  his ;  and  so,  if  it  had  been  found 
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in  some  place  neither  favourable  nor  otherwise  to  its  being  his,  and  the  case  stood  on 
the  writing  alone,  I  could  not  have  found  for  the  claimant.  That  the  writing  bean  his 
name,  is  no  evidence  whatever ;  any  man  may  write  the  name  of  another  person ;  the 
question  always  is,  whether  it  is  the  writing  of  that  person.  Whether  there  is  proof 
here  on  which  a  jury  would  convict  a  person  of  forgery,  is  another  matter ;  but  thm  is 
not  such  proof  in  favour  of  the  deed  as  to  suffice  to  carry  away  a  property  from  the 
rightful  heir  to  a  third  party.  I  think  both  these  points  are  very  material  in  the  con- 
sideration of  this  case — viz.  that  the  deed  in  question  is  a  will,  and  that  it  is  holograph. 
So  far  as  I  have  gone,  I  think  the  preponderance  of  evidence  against  the  claimant ;  but, 
then,  the  case  is  far  h'om  resting  on  the  proof  by  handwriting  alone ;  there  are  manj 
other  important  circiunstances.  In  the  first  place,  it  is  said  that  this  deed  was  found  in 
the  repositories  of  the  deceased.  Now,  if  this  had  been  the  case  of  a  writing  itrj 
similar  to  the  writing  of  the  deceased,  which  was  found  in  his  repositories,  where  there 
could  be  no  doubt  the  deceased  had  put  it,  that  would  have  been  a  very  strong  case 
indeed.  But  this  deed  was  not  so  found.  It  was  foimd  in  an  open  press — and  that  it 
was  found  there,  cannot  in  any  way  aid  the  claimant's  case,  since  he  had  as  much  access 
to  the  press  as  the  deceased,  and  had  full  power  to  put  it  in.  Then,  when  pressed  to 
make  a  will,  the  deceased  always  declined  to  do  so,  on  the  ground  that  it  was  unnecessary; 
and  there  is  no  evidence  that  he  ever  intended  to  make  one,  or  told  any  one  of  having 
made  it,  and  certainly  none  that  he  ever  made  it  and  put  it  in  that  press,  or  any  other. 
But,  then,  I  think  there  is  very  important  evidence  tending  to  shew  that  the  claimant 
made  the  will.  He  is  found  with  a  copy  of  it  in  his  possession,  which  had  been 
obtained  from  Mr.  Grant.  There  is  not  the  slightest  evidence  that  the  deceased  sent 
for  or  required  that  scroll,  but  the  claimant  has  it.  Now,  that  throws  great  light  on 
the  case.  As  to  the  claimant  having  talked  about  a  will,  that  is  of  no  consequence. 
Then  there  is  the  almost  complete  impossibility,  from  Sim's  statement,  of  the  deceased 
ever  making  this  will ;  no  one  ever  saw  him  writing,  or  heard  of  it,  or  even  that  he  had 
been  making  any  great  exertion,  such  as  the  writing  this  document  must  have  been. 
We  must  lay  all  these  circumstances  together ;  and  the  question  then  is,  whether,  when 
all  laid  together,  they  leave  such  an  impression  of  the  validity  of  this  will  as  to  warrant 
us  in  sustaining  it.     I  cannot  think  so. 

Lord  FuUerton. — I  have  not  altered  the  opinion  which  I  formed  on  my  first  con- 
sideration of  this  case,  which  was,  that  we  ought  to  adhere  to  the  interlocutor  of  the 
Lord  Ordinary.  The  question  before  us  is,  just  whether  this  testamentary  writing  is  to 
be  held  the  writing  of  the  deceased.  Now,  without  laying  down  any  very  strict  rules 
as  to  the  onusy  I  think  we  may  go  so  far  as  to  say,  that  it  is  not  enough  for  a  party 
founding  on  a  document  of  this  kind,  which  is  not  probative  in  the  ordinary  sense,  but 
holograph,  to  produce  the  same,  and  challenge  the  whole  world  to  disprove  it — more 
particularly,  as  Lord  Mackenzie  observed,  when  that  document  is  a  will.  I  think  he 
must  bring  some  evidence  to  shew  that  it  is  the  handwriting  of  the  deceased.  Xo 
doubt,  in  the  course  of  that  inquiry,  circumstances  may  come  out  which  may  shift  the 
onus  to  the  other  side ;  as,  for  instance,  in  the  case  of  a  will,  that  it  was  found  in  the 
repositories — using  that  word  in  its  proper  sense — of  the  deceased,  or  that  he  had 
expressed  an  intention  of  making  a  will,  and  so  forth.  That  would  transfer  the  onutf 
and  throw  on  the  other  party  the  necessity  of  shewing  that  the  document  produced  was 
a  forgery.  Now,  here,  the  place  where  this  document  was  found  was  not  exclusively 
under  the  management  of  the  deceased  ;  it  was  accessible  to  the  claimant  as  well  as  to 
the  deceased,  and  that,  as  it  would  seem,  even  after  the  death  of  the  latter.  But,  then, 
certainly  there  is  no  clear  evidence  that  this  is  the  handwriting  of  the  deceased.  Sittings 
as  we  do  here,  as  a  jury,  I  think  we  are  entitled  to  look  at  the  writings  for  ourselves ; 
and  my  first  impression  was,  that  it  was  not  his.  Perhaps  we  are  scarcely  entitled  to  go 
on  that  alone ;  but  the  preponderance  of  all  the  evidence  on  the  point  is  to  its  not  being 
his  writing.  There  are  only  one  or  two  witnesses  who  say  they  think  it  is  the  hand- 
writing of  the  deceased,  and  of  these  one  only  saw  him  write  once  or  twice,  while,  on 
the  other  hand,  there  are  many  witnesses  who  had  often  seen  him  write,  and  knew  Yob 
hand  quite  well.  First ^  then,  I  think  there  is  our  own  impression  on  a  view  of  the  writs ; 
and,  secondly,  the  great  preponderance  of  the  evidence  in  favour  of  the  view,  that  this 
is  not  the  writing  of  the  deceased.  On  the  whole,  therefore,  I  think  the  claim  of  Peter 
Anderson  cannot  be  sustained. 

Lord  QuningJiame, — This  case  was  argued  before  me  in  the  Outer-House  the  greater 
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part  of  four  days,  and  thirty  or  forty  signatures  of  the  deceased  were  exhibited,  all  aa 
different  as  possible  from  the  letter  founded  on,  and  such  as  must  have  convinced  any 
one  that  that  document  was  not  his  handwriting.  In  these  circumstances,  and  looking 
to  the  great  value  which  our  law  affixes  to  holograph  documents,  I  thought  it  important, 
in  the  first  place,  to  ascertain  on  whom  the  anus  lay;  and  as  it  is  evident  that  this 
cannot  be  considered  a  prima  facte  holograph  document,  I  considered  that  the  onus  mMst 
lie  on  the  claimant.  I  do  not  say  that,  in  such  a  question,  the  evidence  as  to  hand* 
writing  of  itself  is  conclusive  ;  for  though  most  persons  can  say,  of  one  with  whose  hand 
they  are  acquainted,  whether  or  not  it  is  his  handwriting,  yet  there  may  be  circum- 
stances which  might  get  the  better  of  the  apparent  dissimilarity,  such  as  the  party's 
illness,  and  so  forth.  But  the  difference  here  could  not  be  imputed  to  that  source,  and 
the  deceased  was  a  person  who  wrote  with  great  difficulty,  and  would  have  found  it  a 
great  labour  to  write  so  long  a  document  as  this.  All  these  circumstances,  in  my 
opinion,  confirmed  the  necessity  of  proof  on  the  part  of  the  claimant.  Then,  on  con- 
sidering the  proof,  the  question  came  to  be,  can  this  document  be  held  to  have  been 
written  by  the  deceased  1  And  after  the  elaborate  opinions  delivered  already,  it  would 
only  be  a  waste  of  time  to  go  over  the  case  again.  It  was  on  a  full  consideration  of 
these  that  I  pronounced  the  interlocutor  now  reclaimed  against. 

Lord  Justice-General. — We  are  quite  decided  that  this  document  is  not  the  hand- 
writing of  the  deceased. 

[483]  Lord  Mackenzie, — ^I  have  no  doubt  of  that. 

The  Court  adhered. 


No.  230.       XXII.  Jurist  534.     5  July  1850.     1st  Div.— Lord  Robertson. 

Lord  Blantykb,  Petitioner. — Dunda^. 

Testing  Clause — Writ — Instrumentary  Witnesses, — ^Deed  sustained  where   the   instru- 
mentary  witnesses  had  omitted  to  add  the  word  *'  witness  "  to  their  signature. 

This  was  an  application  for  leave  to  disentail.  A  deed  of  consent  by  William  Stuart 
was  produced,  of  which  the  testing  clause  ran  as  follows : — 

"  In  witness  whereof  these  presents  ....  are  subscribed  .  .  .  .  by  me  the 
said  William  Stuart,  at  Paris,  the  14th  day  of  August  1849,  before  these  witnesses,  the 
Honourable  Richard  Edwardes  and  Edwin  Corbett,  Esquire,  both  Attaches  to  the  British 
Embassy  at  Paris.  W.  Stuart. 

"R.  Edwardbs. 
"Edwin  Corbbtt." 

The  question  was,  whether  the  deed  was  eflfectually  executed,  the  instrumentary 
witnesses  having  omitted  to  add  the  word  "  witness  "  to  their  names — they  being  called 
"  these  witnesses  "  in  the  body  of  the  testing  clause. 

The  Lord  Ordinary  reported  the  point,  observing  that  the  defect  might  yet  be  cured ; 
but  as  one  of  the  instrumentary  witnesses  had  left  Paris,  it  would  be  troublesome  and 
expensive  to  do  so.  His  Lordship  referred  to  the  case  of  Thomson  v,  Lovat,  reported  by 
Fountainhall,  4  Br.  Supp.  163,  in  which  a  deed  similarly  executed  was  sustained. 

The  Court,  in  respect  of  that  decision,  held  that  the  deed  in  the  present  case  was 
effectually  executed,  and  directed  the  Lord  Ordinary  accordingly.^ 


No.  247.  XXIL  Jurist  573.     15  July  1850.     2nd  Div. 

The  Edinburgh,  Perth,  and  Dundee  Railway  Company,  Petitioners. — Deas, 

Juriedicttan — Railway — Lands  Clauses  Act — Statute  8  Vict,  c.  19,  Sects,  84,  85,  86 — 
Sheriff. — Where  a  railway  company,  entering  into  possession  of  lands  without  settling 
with  the  proprietor,  makes  a  deposit  in  bank  to  meet  his  claim,  in  terms  of  the  Lands 

1  See  also  the  cases  of  Wemyss  v.  Hay,  1  W.S.  App,  Ca.  1825;  and  Doig  v,  Kerr, 
Mor.  voce  Writ, 
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Glauses  Act,  and  the  parties  thereafter  settle  the  terms  of  compensatioii,  it  is  vUra 
vires  of  the  sheriff  to  grant  warrant  for  payment  of  the  money  deposited,  and  dehveiy 
of  the  deposit-receipt,  and  the  same  can  he  ohtained  only  on  application  to  the  Court 
of  Session. 

This  was  a  petition  hy  the  Edinburgh,  Perth,  and  [574]  Dundee  Railway  Company, 
with  concurrence  of  the  Dean  of  the  Fraternity  or  Incorporation  of  Guildry  of  the  royal 
burgh  of  Dunfermline,  setting  forth,  that  the  petitioners  having  had  occasion  to  enter 
upon  lands  belonging  to  the  Incorporation  of  Guildrv',  the  concurrent  applied  to  the 
Sheriff  of  Fife  for  interdict  against  the  petitioners  proceeding  with  their  works  on  Ae 
lands  in  question,  in  respect  of  their  not  having  settled  with  him  therefor :  That  tiie 
petitioners  thereupon,  in  terms  of  sects.  84,  85  and  86,  of  the  Lands  Clauses  Act, 
deposited  in  bank  the  sum  of  L.541,  the  amount  of  the  concurrent's  claim,  and 
produced  the  deposit-receipt  in  the  process  of  interdict:  That  thereafter  the  parties 
entered  into  an  agreement  for  the  sale  and  purchase  of  the  lands,  for  L.435,  villi 
expenses,  in  terms  of  which  a  disposition  was  executed  by  the  concurrent  in  favour  of 
the  petitioners :  That,  before  the  record  was  closed  in  the  process  of  interdict,  the 
parties  lodged  a  mutual  minute,  stating  that  they  had  settled  the  amount  of  com- 
pensation— and,  therefore,  craving  the  sheriff  to  authorize  the  clerk  of  court  to  deliver 
up  to  them  the  deposit-receipt,  which  he  had  declined  to  do  vdthout  judicial  authority : 
That,  on  advising  this  minute,  with  a  certified  copy  of  the  deposit-receipt,  the  Sheriff- 
substitute  found 

'*  that  it  is  vltra  vires  of  the  sheriff-clerk  to  deliver  up  the  same  to  the  respondents,  or 
for  the  sheriff  to  grant  warrant  to  that  effect,  without  the  authority  of  tiie  Court  of 
Session :  Therefore,  refuses  the  desire  of  said  mutual  minute,  and  decerns." 

That  the  sheriff  having  adhered  to  this  interlocutor,  the  petitioners  were  under  the 
necessity  of  making  the  present  application,  in  which  they  prayed  the  Court  to  grant 
warrant  for  payment  of  the  sum  deposited  in  terms  of  the  agreement,  and  for  transmis3ion 
to  the  Court,  or  for  delivery  of  the  deposit-receipt. 

The  Lands  Clauses  Act,  8  Vict.  c.  19,  provides — 

"  That  if  the  promoters  of  the  undertaking  shall  be  desirous  of  entering  upon,  and 
using  any  such  lands,  before  an  agreement  shall  have  been  come  to,  or  an  award  made, 
or  verdict  given,  for  the  purchase-money  or  compensation  to  be  paid  by  them  in  respect 
of  such  lands,  it  shall  be  lawful  for  the  promoters  of  the  undertaking  to  deposit  in  the 
bank,  by  way  of  security,  as  hereinafter  mentioned,  either  the  amoimt  of  purchase-money 
or  compensation  claimed  by  any  party  interested  in,  or  entitled  to  sell  and  convey  such 
lands,  and  M'ho  shall  not  consent  to  such  entry,  or  such  a  sum  as  shall,  by  a  valuator 
appointed  by  the  sheriff  in  the  manner  hereinbefore  provided,  in  the  case  of  parties  who 
cannot  be  found,  be  determined  to  be  the  value  of  such  lands,  or  of  the  interest  therein 
which  such  party  is  entitled  to,  or  enabled  to  sell  and  convey ;  and  also,  if  required  so 
to  do,  to  give  to  such  party  a  bond,  under  the  hand  of  the  secretary  or  proper  officer,  or 
person  authorized,  if  the  promoters  be  a  company  or  corporation,  or,  if  they  be  not  a 
company  or  corporation,  under  the  hand  of  the  promoters,  or  any  two  of  them,  if  more 
than  one,  with  two  sufficient  securities,  to  be  approved  of  by  the  sheriff  in  case  the 
parties  differ,  for  a  sum  equal  to  the  sum  so  to  be  deposited,  for  payment  to  such  party, 
or  for  making  a  deposit  in  the  bank  for  the  benefit  of  the  parties  interested  in  such 
lands,  as  the  case  may  require,  under  the  provisions  herein  contained,  of  all  such  purchase- 
money  or  compensation  as  may,  in  manner  hereinbefore  provided,  be  determined  to  be 
payable  by  the  promoters  of  the  undertaking  in  respect  of  the  lands  so  entered  upon ; 
together  with  interest  thereon,  at  the  rate  of  five  pounds  per  centum  per  annum,  from 
the  time  of  entering  on  such  lands  until  such  purchase-money  or  compensation  shall  be 
paid  to  such  party,  or  deposited  in  the  bank  for  the  benefit  of  the  parties  interested  in 
such  lands,  under  the  provisions  herein  contained ;  and  upon  such  deposit  by  way  of 
security  being  made  as  aforesaid,  and  such  bond  being  delivered  or  tendered  to  such  non- 
consenting  party  as  aforesaid,  it  shall  be  lawful  for  the  promoters  of  the  undertaking  to 
enter  upon  and  use  such  lands,  without  having  first  paid  or  deposited  the  purchase-money 
or  compensation,  in  other  cases  required  to  be  paid  or  deposited  by  them  before  entering 
upon  any  lands  to  be  taken  by  them  imder  the  provisions  of  this  or  the  special  Act" 

And  sect.  85 — 

"  The  money  so  to  be  deposited  as  last  aforesaid  shall  be  paid  into  the  bank,  to  be 
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placed  to  an  account  to  be  opened  in  the  name  of  the  parties  interested  in,  or  entitled  to 
sell  and  convey  the  lands  so  to  be  entered  upon,  and  who  shall  not  have  consented  to 
such  entry,  subject  to  the  control  and  disposition  of  the  Court  of  Session ;  and,  upon 
such  deposit  being  made,  the  cashier,  or  other  proper  officer  of  the  bank,  shaU  give  to 
the  promoters  of  the  imdertaking,  or  to  the  party  paying  in  such  money  by  their  direc- 
tion, a  receipt  for  such  money,  specifying  therein  for  what  purpose,  and  to  whose  credit 
the  same  shall  have  been  paid  in." 

And  sect  86— 

"  The  money  so  deposited  as  last  aforesaid  shall  remain  in  the  bank  by  way  of 
security  to  the  parties  whose  lands  shall  so  have  been  entered  upon,  for  performance  of 
the  bond  to  be  given  by  the  promoters  of  the  undertaking,  as  hereinbefore  mentioned ; 
and  the  same  may,  on  the  appUcation  by  petition  of  the  promoters  of  the  undertaking, 
be  ordered  to  be  invested  in  the  public  funds,  or  upon  heritable  securities,  and  accumu- 
lated ;  and  upon  the  conditions  of  such  bond  being  fully  performed,  it  shall  be  lawful  for 
the  Court  of  Session,  upon  a  like  application,  to  order  the  money  so  deposited,  or  the 
fimds  in  which  the  same  shall  have  been  invested,  together  with  the  accumulation 
thereof,  to  be  repaid  or  transferred  to  the  promoters  of  the  undertaking,  or,  if  such 
conditions  shall  not  be  fully  performed,  it  shall  be  lawful  for  the  said  Court  to  order  the 
same  to  be  applied,  in  such  manner  as  it  shall  think  fit,  for  the  benefit  of  the  parties  for 
whose  security  the  same  shall  so  have  been  deposited." 

On  advising  the  original  petition,  the  Court  desiderated  further  explanation  of  the 
reasons  which  rendered,  or  were  conceived  to  render,  such  an  application  necessary; 
whereupon  the  petitioners  presented  the  supplementary  petition,  setting  forth  the  whole 
circumstances  in  detail  as  above  narrated,  and  printing  the  deposit-receipt,  which  was  to 
the  following  eflfect : — 

"11/^  Jwm  1849. — Received  on  behalf  of  the  Governor  and  Company  of  the  Bank 
of  Scotland,  from  the  Edinburgh  and  Northern  Railway  Company,  the  sum  of  L.541, 
8s.  9d.  sterling,  which  has  been  placed  to  the  credit  of  an  account  opened  in  the  name  of 
James  Mathewson,  Esq.,  residing  in  Dunfermline,  Dean  of  the  Fraternity  of  Guildry  of 
Dunfermline,  and  of  the  said  Fraternity  of  Guildry,  the  parties  interested  in,  or  entitled 
to  sell  and  convey  certain  lands  situated  in  the  parish  of  Dunfermline,  required  to  be 
taken  and  used  for  the  purposes  of  the  Edinburgh  and  Northern  Railway  (Dunfermline 
Branch  Deviation  and  Extension,  &c.)  1847,  extending  to  two  acres,  &c.  .  .  .  and 
now  in  the  possession  of  the  said  comp€my,  and  which  sum  is  the  amount  of  the  claim 
lodged  with  the  said  Edinburgh  and  Northern  Railway  Company,  by  the  said  Dean  and 
Fraternity  of  Guildry  of  Dunfermline,  as  the  purchase-money  or  compensation  for  the 
said  lands  so  required  to  be  taken  and  used  for  the  said  Dunfermline  Branch  Deviation 
and  Extension  Railway,  and  is  now  deposited  with  the  said  Governor  and  Company  of 
the  Bank  of  Scotland,  by  way  of  security  of  the  payment,  to  the  said  Dean  of  Fraternity 
of  Guildry,  of  such  purchase-money  and  compensation,  and  in  order  that  the  said 
Edinburgh  and  Northern  Railway  Company  may  use  the  said  lands  for  the  purposes 
foresaid — aU  in  terms  of,  and  as  provided  by  the  Lands  Clauses  Consolidation  (Scotland) 
Act,  1845,  particularly  by  the  84th  and  85th  sections  thereof,  and  by  the  said  special 
Act,  and  the  Edinburgh  and  Northern  Railway  Act,  1845,  here  specially  referred  to ; 
declaring  that  the  said  deposit  shall  be  subject  to  control  and  disposition  of  the  Court  of 
Session." 

They  also  printed  an  interlocutor  and  note  by  the  Sheriff-substitute  in  an  analogous 
case  between  the  Stirling  and  Dunfermline  Railway  Company  and  Mr.  Stewart,  to  which 
the  Sheriff-substitute  had  referred  in  the  note  to  his  interlocutor  refusing  the  mutual 
minute,  and  which  were  as  follows  : — 

"The  Sheriff-substitute  having  considered  the  joint  minute  [575]  for  the  parties, 
finds  that  what  is  therein  craved  is  incompetent  to  be  granted  in  this  Court ;  therefore, 
refuses  the  desire  of  the  minute. 

"  Note. — It  will  be  observed  that  the  consignation  in  this  case  was  made  in  pursuance 
of  the  provisions  of  the  84th  section  of  the  LAnds  Clauses  Consolidation  Act,  under 
which  a  special  and  defined  statutory  jurisdiction  is  conferred,  in  some  cases,  in  the 
Court  of  Session,  and,  in  others,  upon  the  sheriff.  The  85th  section  of  that  Act  provides, 
that  money  lodged  under  the  84th  section  shall  be  subject  to  the  control  and  disposition 
of  the  Court  of  Session,  although  the  initiatory  proceeding  for  making  the  deposit  under 
the  statute  takes  place  before  the  sheriff.     The  deposit-receipt  in  question  has  been 
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lodged  in  this  process  as  a  voucher  that  the  consigaation  was  duly  made.  Then,  after 
the  original  summary  process  for  valuation,  consignation,  granting  bond,  and  obtaining 
possession  of  the  respondent's  land,  has  terminated,  by  order  and  decerniture  in  terms  of 
the  prayer  of  the  petition,  a  joint  minute  by  the  parties  is  lodged,  craving  an  order  on 
the  clerk  to  deliver  up  the  deposit-receipt  for  the  consigned  sum,  amounting  to  L.d64B, 
3s.  Hence,  as  this  sum  lies  in  the  bank  subject  to  the  control  and  disposition  of  the 
Court  of  Session,  the  question  is  raised,  whether,  even  with  the  consent  of  the  respondent, 
it  is  competent  for  the  sheriff  to  grant  warrant  for  the  clerk  delivering  up  the  voucher  of 
the  sum  consigned,  to  the  petitioner,  without  the  sanction  of  the  Supreme  Court." 

"1.  The  minute  has  been  lodged  in  a  concluded  process,  in  which  it  is  apprehended 
that  the  jurisdiction  of  the  sheriff  is  now  functa.  2.  Authorizing  delivery  of  the  voacher 
of  a  deposit  not  subject  to  the  control  and  disposition  of  the  sheriff,  would  be  tantamount 
to  the  assumption  of  such  control ;  because  payment  upon  the  voucher  might  be  operated 
de  piano  on  its  presentment  at  the  bank,  irrespective  of  the  sanction  of  the  Supreme 
Court,  which  the  statute  expressly  provides  shall  be  obtained.  3.  It  is  true  both  parties 
in  this  case  affirm  that  the  conditions  of  the  bond  granted  by  the  petitioners  to  the 
respondent  have  been  duly  performed ;  but  the  statute,  even  in  the  case  of  consenting 
parties,  does  not  confer  any  jurisdiction  upon  the  sheriff  to  adjudicate  in  the  matter  of 
fulfilment  of  the  stipulations  of  the  bond;  on  the  contrary,  the  jurisdiction  in  that 
respect  is  expressly  declared  to  be  in  the  Court  of  Session.  Now,  if  the  sheriff  were  to 
authorize  the  clerk  to  deliver  up  the  voucher  of  the  sum  consigned  in  a  case  in  which  his 
jurisdiction  has  terminated,  and  supposing  the  voucher  were  lost  or  mislaid  by  the  party 
receiving  it,  or  payment  obtained  under  it,  and  the  money  misapplied,  and  a  question 
arose,  on  whom  the  responsibility  rested  for  the  safe  custody  of  the  voucher  under  the 
statute,  until  the  Court  of  Session  granted  a  deliverance  for  its  transmission  from  the 
Inferior  Court,  or  to  whom  the  consigned  money  should  be  paid — ^might  it  not  be  urged 
with  cogency  and  effect,  that  the  sheriff  should  not  have  authorized  the  voucher  to  be 
delivered  up  without  the  express  sanction  of  the  Supreme  Court,  seeing  the  statute 
directs  the  money  to  remain  in  bank  subject  to  the  control  and  disposition  of  that  Court, 
and  not  to  that  of  the  sheriff  at  all ;  and  hence,  that  the  sheriff,  by  authorizing  deUvery 
of  the  voucher,  had  arrogated  to  himself,  in  contravention  of  the  statute,  a  jurisdictiQa 
expressly  reserved  to  the  Supreme  Courts  that  could  not  be  prorogated  in  the  Inferioi 
Court,  even  with  consent  of  parties  ?  The  Sheriff-substitute  must  say,  that  he  does  not 
see,  after  mature  deliberation,  what  relevant  answer  can  be  made  to  this  should  the  case 
put  ex  hypotheai  arise ;  and,  having  this  view,  he  has  felt  constrained  to  refuse  the  desire 
of  the  joint  minute,  entertaining  the  opinion,  that  an  order  or  warrant  for  transmisaion 
or  delivery  of  the  voucher  in  question  should  emanate  from  the  Court  of  Session." 

The  Court,  on  considering  the  supplementary  minute,  granted  warrant  as  craved. 
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James  Harper,  Pursuer. — Loi^d-Advocate  {BtUlier/urd),  Robertson,  Mdcfarhru, 

Mary  Hume,  Defender. — Anderson^  Neaves, 

Proof — ^resumption — Donation. — A  mdow  had  two  daughters,  one  married,  and  the 
other  single.  Prior  to  the  marriage  of  the  former,  a  sum  of  money  (L.477,  38.  6d.), 
standing  in  the  books  of  a  bank  at  her  credit,  was  transferred  to  her  mother's  name. 
During  the  marriage,  the  money  was,  without  the  husband's  knowledge,  retransferred 
to  his  wife's  name.  It  so  stood  for  about  two  years,  and  was  then  drawn,  and  relodged 
in  the  name  of  the  unmarried  daughter.  This  was  done  also  without  the  husband's 
knowledge.  The  married  daughter  and  the  mother  both  died.  In  an  action  at  the 
instance  of  the  widower  against  his  sister-in-law,  on  the  ground  that  she  had  conspired, 
with  the  pursuer's  deceased  wife  and  their  mother,  to  defraud  his  marital  rights,  bj 
appropriating  to  herself  sums  which  truly  belonged  to  the  pursuer's  deceased  wife,  and 
in  which  he  was  interested  Jure  inariti,  and  as  her  executor — Held  that  there  was  no 
presumption,  and  no  evidence,  that  the  sum  in  question  had  been  gifted  by  the  mother 
to  her  married  daughter ;  and  that,  on  the  contrary,  the  money  must  be  presumed  to 
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have  been  the  property  of  the  mother,  and  to  have  been  competently  tTansferred  by 
her  to  the  unmarried  daughter,  through  the  instrumentality  of  her  sister. 

Proof — Parole — Presumption, — A  sum  of  money  (L.1043,  48.  9d.)  stood  in  the  books  of 
a  bank  in  the  name  of  A  alone.  The  swcount  was  titled  "Joint  Account."  The  bank 
officers  deponed,  that  their  understanding  as  to  the  ownership  of  this  money  had 
always  been,  that  it  was  the  joint  property  of  A  and  B.  Opinion,  in  the  circumstisinces. 
That  the  legal  presumption  was,  that  A  was  the  exclusive  owner,  and  that  this 
presumption  could  not  be  redargued  by  the  parole  evidence  of  the  bank  officers  as  to 
their  understanding  on  the  subject. 

Jury  Cause — Trust — Statute  1696,  c.  26 — Proof. — A  widower  brought  an  action  against 
a  sister  of  his  deceased  wife,  to  account  to  him  for  certain  sums  of  money  which  he 
alleged  to  be,  in  whole  or  in  part,  the  property  of  the  deceased,  although  lodged  in  bank 
in  the  name  of  the  defender  only — Held  that  it  was  inexpedient  to  remit  the  question 
for  trial  by  jury,  although  the  pursuer  charged  against  the  defender  a  conspiracy  with 
his  wife  and  their  mother  to  defraud  his  marital  rights.  2.  Opinion,  That  this  was 
not  substantially  a  question  as  between  truster  and  trustee ;  and,  therefore,  that  the 
statute  requiring  a  trust  to  be  proved  by  the  oath  of  the  trustee,  did  not  apply. 

Mrs.  Hume,  a  widow,  had  two  daughters,  Jean  and  Mary.  Jean  married  the  pursuer, 
who  was  a  writer  in  Ayr,  on  10th  November  1834.  Two  days  before  marriage,  the 
spouses  had  executed  an  antenuptial  contract,  whereby  Jean  conveyed  to  her  husband 
her  whole  moveable  property  as  at  the  date  of  her  death. 

Mrs.  Hume  died  in  March  1842.  She  left  a  settlement  conveying  her  whole  move- 
able property  to  her  two  daughters,  whom  she  also  named  her  sole  executors.  By  a 
codiciX  she  excluded  the  jus  mariti  of  Jean's  husband. 

Jean  Hume  (Mrs.  Harper)  died  in  August  1842.  Her  husband,  the  pursuer,  duly 
completed  his  title  as  her  executor. 

This  was  an  action  at  his  instance  against  his  sister-in-law,  on  the  ground  that  she 
had  conspired  with  her  mother  and  sister  to  defraud  his  marital  rights  generally,  and 
under  the  marriage-contract,  by  fraudulently  concealing  from  his  knowledge  certain  sxmis 
which  he  alleged  to  have  been  the  property  of  his  wife. 

[678]  The  Lord  Ordinary  reported  the  cause. with  the  following  issues  : — 

"  It  being  admitted  that  the  pursuer  was  married  to  the  now  deceased  Jane  Boyd 
Hmne  on  the  10th  of  November  1834 ;  that  she  died  on  the  8th  of  August  1842 ;  and 
that  the  pursuer  is  executor-dative  of  his  said  deceased  wife  : — 

"  1.  Whether,  on  or  about,  and  prior  to  the  24th  of  August  1840,  there  was,  in  the 
hands  of  the  Greenock  Banking  Company  at  Greenock,  the  sum  of  L.477,  3s.  6d.,  or 
thereabouts,  in  the  name  and  to  the  credit  of  the  pursuer's  said  wife,  and  the  property  of 
the  ptusuer  jure  mariti  ;  and  whether  the  defender  thereafter,  without  authority  from 
the  pursuer,  drew  or  obtained  payment  of  the  said  sum,  or  any  part  thereof,  and  is 
resting-owing  to  the  pursuer  in  the  said  sum,  or  any  part  thereof,  with  interest  from  the 
said  24th  August  1840  ? 

"2.  Whether,  on  or  about  the  19th  day  of  October  1839,  there  lay  deposited  with 
the  Ayrshire  Banking  Company  at  Ayr,  the  sum  of  L.1043,  4s.  9d.,  entered  in  the  books 
of  the  said  bank,  in  an  account  titled  *  Miss  Hume,  in  account-current  with  the  Ayrshire 
'  Banking  Company  (Joint  Account),'  the  one-half  of  which  sum  belonged  to  the 
ptuBuer's  deceased  wife,  and  to  the  pursuer  jure  mariti  ;  and  whether  the  defender  there- 
after drew  out,  and,  without  the  authority  or  consent  of  the  pursuer,  appropriated  to 
herself  the  whole  of  the  said  sum,  and  is  resting-owing  to  the  pursuer  in  the  one-half 
thereof,  being  L.521,  12s.  4^d.,  with  interest,  or  any  part  thereof? 

"  3.  Whether,  during  the  subsistence  of  the  marriage  of  the  pursuer  and  his  said 
deceased  wife,  at  sundry  periods  from  the  29th  day  of  October  1841  to  the  7  th  day  of 
July  1842,  both  inclusive,  various  sums  of  money,  amounting  in  whole  to  the  sum  of 
L.560,  the  property  of  the  pursuer's  said  deceased  wife,  and  of  the  pursuer  jure  mariti, 
were,  without  the  knowledge  or  authority  of  the  pursuer,  deposited  in  the  hands  of  the 
Glasgow  Union  Banking  Company  at  Ayr,  in  the  name  and  to  the  credit  of  the  defender, 
and  whether  said  sums,  or  any  part  thereof,  have  been  uplifted  and  drawn  out  by  the 
defender  since  the  death  of  the  pursuer's  said  wife,  at  different  periods  between  the 
Ist  day  of  October  1842  and  the  23d  day  of  February  1843,  both  inclusive ;  and  whether 
the  defender  is  resting-owing  to  the  pursuer  in  the  said  sum  of  L.560,  or  any  part 
thereof  % " 
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At  advising  (June  1848), 

Lard  Justice-General, — ^This  is  a  case  of  a  very  extraordinary  nature ;  but  one  thing 
is  quite  clear,  that,  from  the  words  used  in  the  summons,  it  is,  in  fact^  just  a  case  of 
conspiracy.  Now,  the  question  at  present  is  simply  what  we  are  to  do ;  for  I  am  of 
opinion,  that  it  is  impossible  to  decide  the  case  as  it  stands.  This  I  may  state,  howe?&r, 
that  I  can  at  present  see  no  ground  for  issues,  and  I  do  not  understand  why  the  pursuer 
should  be  so  much  enamoured  of  jury  trial,  as  to  wish  to  press  this  case  into  the  jury 
court.  It  is  not  a  case  for  a  jury  at  all — it  is  in  great  measure  a  case  of  accounting ;  and, 
in  such  cases,  even  in  England,  it  is  considered  objectionable  to  go  to  a  jury,  if  the 
question  can  be  decided  otherwise.  We  can  have  no  doubt,  at  the  same  time,  that 
this  is  a  case  which  deserves  investigation,  and  I  think,  therefore,  that  we  should,  before 
answer,  call  on  the  parties  to  prove  their  allegations.  There  may  not  be  much  parole 
evidence,  but  there  must  be  some  in  illustration  and  explanation  of  the  documents 
produced. 

ZjOrd  Mackenzie. — I  am  of  the  same  opinion.  The  case,  as  it  stands,  is  one  of 
mystery,  and  it  would  be  difficult  to  draw  any  issues  whatever ;  nor  do  I  think  it  is  quite 
a  case  for  a  jury.  It  is  a  very  strange  case  altogether.  Several  points  of  an  analogous 
nature  occurred  to  my  mind  in  the  course  of  the  debate,  but  which  were  not  raised. 
Suppose,  for  instance,  a  lady,  six  months  before  her  marriage,  had  executed  an  instrument 
conveying  away  her  property  in  trust,  so  as  to  deprive  her  husband  of  all  benefit  from  it, 
could  the  husband,  after  marriage,  claim  that  ?  I  do  not  say  he  could  or  could  not,  but 
it  would  be  a  curious  point.  That,  however,  is  not  raised  here.  The  case,  I  repeat,  is 
a  very  strange  one,  and,  as  it  stands,  I  really  do  not  know  what  to  make  of  it. 

Lord  Fullerton. — I  have  some  doubts  as  to  the  expediency  of  the  course  proposed  by 
your  Lordship.  The  case  certainly  requires  more  investigation,  but  the  hazard  is,  that 
such  a  course  may  involve  parties  in  lengthened  and  unnecessary  inquiries,  and  lead  to 
very  great  litigation.  I  think  it  would  be  better  to  get  some  sort  of  a  report  from  a 
professional  person  as  to  the  state  of  the  accounts — with  regard,  first,  to  what  is  the 
prima  facie  view  of  the  matter  as  arising  from  the  accounts,  and  the  difference  made  on 
it  by  a  comparison  of  the  statements  of  parties  ;  and,  secondly,  whether,  from  the  way  in 
which  the  accounts  stand,  it  is  impossible  to  elucidate  the  matter  without  parole  proof. 
But  I  doubt  the  propriety  of  entering  into  parole  proof  at  once.  We  should  have 
innumerable  questions  as  to  the  admissibility  of  evidence,  its  competency,  and  on  many 
other  points. 

Lord  Jeffrey. — If  your  Lordships  hold  that  the  question  on  the  Act  of  1696  Ms 
clearly  to  be  disposed  of  at  present,  I  should  agree  at  once  to  the  proposal  which  has  been 
made  from  the  chair.  But,  then,  if  investigation  is  to  be  made  before  answer,  I  do  not 
see  how  it  would  be  possible  to  move  a  step  without  settling  that  point  in  the  first 
instance.  So,  if  the  whole  proceeding  is  to  take  place  before  answer,  I  think  the  course 
suggested  by  Lord  Fullerton  would  be  the  more  advisable.  My  own  opinion  is,  that  the 
Act  does  not  apply,  especially  with  regard  to  the  second  issue.  For  that  does  not  involve 
a  case  of  trust  at  all,  but  the  question,  as  to  who  were  the  parties  concerned  in  the 
money  forming  the  basis  of  this  account,  and  to  what  amount  they  were  so  concemei 
As  to  the  first  issue,  also,  I  think  the  Act  does  not  apply,  and  that  evidence  by  parole, 
and  by  documents,  other  than  the  oath  by  the  trustee,  is  competent.  The  case  is  the 
same  as  that  quoted  from  Mr.  Tait*s  work.  It  is  a  case  of  dealing  between  third  parties, 
and  we  are  therefore  entitled  to  inquire  into  it  as  such.  But  certainly,  on  the  first  issue, 
the  case  is  one  of  fraud ;  it  is  the  taking  away  of  money  which  stood  in  the  name  of 
a  married  woman.  That  is  not  a  case  of  trust,  and,  in  fact,  the  argument  on  the  Act 
goes  the  other  way.  On  these  two  issues,  then,  I  am  inclined  to  think  that  all  investiga- 
tion is  quite  competent.  As  to  the  third,  however,  I  do  not  see  that  the  pursuer  has  any 
case  at  all.  It  rests  on  a  mere  statement,  entirely  naked,  of  circumstances.  There  is  a 
simple  statement,  that  this  money,  though  standing  in  the  name  of  Mary  Hume,  did  in 
truth  belong  to  Jean,  but  it  is  quite  bare  of  any  specification. 

^  The  Act  provides,  that  "  no  action  of  declarator  of  trust  shall  be  sustained,  as  to 
any  deed  of  trust  made  for  hereafter,  except  upon  a  declaration  or  back-bond  of  trust 
lawfully  subscribed  by  the  person  alleged  to  be  trustee,  and  against  whom,  or  his  heirs 
or  assignees,  the  declarator  shall  be  intended,  or  unless  the  same  be  referred  to  the  oath 
of  party  simpliciter." 


Lord  Jtistie&'GrenercU. — ^It  is  certainly  not  a  subject  for  an  issue  as  the  case  stands, 
but  a  mere  statement.  At  the  same  time,  it  is  just  a  possible  case,  that  if  any  means 
were  found  of  tracing  this  money,  we  might  be  enabled  to  enter  upon  it. 

Robertson, — Your  Lordships  do  not  mean  to  exclude  us  from  the  third  issue  entirely  ? 

Lord  Mackenzie, — We  do  not  exclude  you  from  anything.  And,  whatever  may  be 
our  ultimate  decision,  I  do  not  give  any  opinion  as  to  whether  this  case  comes  under  the 
statute  or  not. 

The  Court  pronounced  the  following  interlocutor  : — 

'*  Before  answer,  allow  both  parties  a  proof  of  their  allegations  relative  to  the  two 
sums  of  L.477,  3s.  6d.,  and  L.1043,  4s.  9d. ;  and  a  conjunct  probation :  Grant 
commission,"  &c. 

It  appeared  that  all  the  money  which  the  two  daughters  ever  possessed  came  to  them 
from  their  mother's  funds.  It  also  appeared,  that,  prior  to  Mrs.  Harper's  marriage,  they 
resided  all  three  in  family  together,  and  that,  after  the  marriage.  Miss  Hume,  the 
defender,  continued  to  reside  with  her  mother. 

With  regard  to  the  two  sums  mentioned  in  the  foregoing  interlocutor,  the  following 
details  will  suffice : — 

I.  Prior  to  Mrs.  Harper's  marriage,  viz.  in  May  1834,  a  sum  of  L.818  stood  at  her 
credit  in  the  books  of  the  Ayrshire  Bank.     It  was  uplifted  by  her  on  8th  May  1834. 

On  the  22d  of  that  month,  L.450  was  lodged  by  Mrs.  Harper  in  the  name  of  her 
mother,  Mrs.  Hume,  in  the  Greenock  Bank,  upon  a  deposit-receipt  for  it  in  Mrs.  Hume's 
name.  On  17th  August  1836,  this  receipt  was  [679]  renewed  in  the  same  terms — the 
interest  which  had  accrued  upon  it  in  the  meantime  having  been  paid  up. 

The  money  stood  in  this  position  till  25th  September  1838.  On  that  day,  it  was 
uplifted  by  means  of  an  indorsation  obtained  from  Mrs.  Hume  ;  and  it  was  relodged  in 
the  name  of  Mrs.  Harper. 

The  money  again  stood  in  this  position  till  24th  August  1840,  when,  by  means  of 
an  indorsation  obtained  from  Mrs.  Harper,  it  was  uplifted,  and  relodged,  together  with 
interest,  making  in  all  L.477,  3s.  6d.,  in  the  name  of  the  defender,  who  drew  it  out  in 
November  following. 

It  did  not  appear  that  the  pursuer  was  ever  made  aware  of  these  transactions. 

H.  In  October  1839,  there  were  two  accounts  in  the  defender's  name  in  the  Ayrshire 
Bank.  One  of  these  was  titled  "Private  Account,"  and  the  other  was  titled  "Joint 
Account."  The  latter  amounted  to  L.1043,  4s.  9d.  The  pursuer  alleged  that  this  sum 
belonged  equally  to  the  two  sisters,  and  that,  as  the  defender  had  drawn  out  the  whole, 
she  was  accountable  to  him  for  one-half  of  it. 

One  of  the  tellers  of  the  Ayrshire  Bank — 

"being  interrogated,  What  he  understood  to  be  the  meaning  of  the  words  'joint  account,' 
used  in  the  docquet,  and  in  the  title  of  said  account  ?  JJepones,  That  he  understood 
that  the  money  to  which  the  said  account  referred  belonged  to  the  two  sisters,  the  defender 
Miss  Mary  Hume,  and  Mrs.  Harper,  the  pursuer's  deceased  wife." 

This  witness  farther  deponed — 

"  Knew  both  Mrs.  Harper,  and  her  sister  Miss  Hume,  the  defender.  They  were  in 
the  practice  of  coming  together  to  the  bank  during  the  currency  of  the  joint  account 
already  referred  to.  Depones,  that  he  does  not  recollect  of  having  heard  Mrs.  Harper 
at  any  time  talk  of  the  money  in  that  account ;  but  he  has  heard  the  defender.  Miss 
Hume,  frequently  speak  of  the  money  in  the  account :  That  deponent  cannot  recollect 
the  particulars  of  these  conversations  with  the  defender,  but  she  gave  directions  how 
the  balance  on  the  account  was  to  be  applied;  and  it  was  the  impression  on  the 
deponent's  mind  that  her  sister  had  a  joint  interest  with  her  in  the  account ;  that  this 
was  deponent's  impression  at  the  time  when  he  made  the  transfer  in  terms  of  the 
docquet  of  19th  October  1839,  and  it  has  continued  to  be  so  ever  since.  Depones,  That 
he  never  saw  Miss  Hume's  mother  along  with  her  when  she  was  operating  upon  the 
accotmt ;  nor  did  Miss  Hume  ever  speak  of  her  mother  in  connection  with  the  money 
in  the  account.  The  deponent  did  not  form  the  impression,  from  anything  Miss  Hume 
said,  that  her  mother  had  anything  to  do  with  the  account." 

He  also  deponed — 

"That  prior  to  the  words  *  joint  account '  being  inserted,  the  account  was  Miss  Mary 
Hume's  only." 

One  of  the  clerks  of  the  bank  deponed — 
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"That  by  the  words  'joint  account '  he  understood  that  Miss  Hume,  and  her  sister 
Mrs.  Harper,  were  jointly  interested  in  the  account;  and  this  was  deponent's  under- 
standing during  the  whole  currency  of  the  account ;  and  deponent  never  had  any  doubt 
upon  the  subject.  Depones,  That  he  was  led  to  form  this  opinion  from  Mrs.  Harper 
being  so  frequently  present  when  the  operations  on  the  accoimt  were  going  on,  and 
from  her  apparently  knowing  all  about  those  transactions :  That  deponent  has  occa- 
sionally had  conversations  with  them  both  on  these  occasions  relative  to  their  banking 
matters :  That  all  these  conversations  led  the  deponent  to  the  same  understanding  aa  he 
has  already  deponed  to.  .  .  .  Depones,  That  the  sums  which  form  the  balance  to  the 
credit  of  the  party  in  the  joint  account,  are  brought  from  the  accounts  of  Mrs.  Hume 
and  Miss  Mary  Hume  in  previous  account-current  ledgers.  Interrogated,  What  he 
considers  to  be  the  first  entry  in  the  joint  account  ?  Depones,  He  can  hardly  say.  On 
reconsideration,  depones,  He  would  say  the  first  entry  is  that  of  19th  October  1839,  it 
being  an  entry  of  L.1043,  4s.  9d.  to  the  credit  of  the  account;  and  this  is  transferred 
from  Miss  Mary  Hume's  own  account." 

The  manager  of  the  bank  deponed — 

"  That  he  observes  that  one  of  the  accounts  is  titled  private  accoimt^  and  the  other 
joint  account.  Depones,  That  he  recollects  seeing  Miss  Hume  frequently  at  the  hank 
during  the  currency  of  the  accounts,  on  business  with  reference  to  both  accounts :  That 
on  these  occasions  she  was  frequently  accompanied  by  Mrs.  Harper :  That  it  appeared  to 
deponent  at  the  time,  that,  in  transacting  with  those  who  had  the  management  of  the 
accounts,  they  did  so  as  if  they  had  a  common  interest  in  the  joint  accoimt;  and 
deponent's  belief  and  understanding,  from  the  manner  in  which  the  business  -wu 
transacted,  was,  that  the  account  was  one  in  which  they  had  a  joint  interest ;  and  this 
continued  to  be  deponent's  understanding  during  the  currency  of  the  accounts  referred 
to  ;  and  that  nothing  occurred  during  that  time  to  alter  the  deponent's  belief  and  under- 
standing on  the  subject :  Depones,  That  he,  as  manager  of  the  bank,  would  hare 
honoured  a  draft  made  by  Mrs.  Harper  on  the  joint  account,  without  hesitation ;  and 
this  he  would  have  done  in  consequence  of  the  understanding  and  belief  above  expressed : 
That  he  never  saw  Mr.  Harper  present  at  any  of  these  operations  on  the  accountB 
referred  to ;  and  nothing  which  occurred  led  the  deponent  to  believe  that  Mr.  Harper 
was  aware  of  them." 

The  principal  accountant  of  the  bank  also  deponed,  inter  alia — 

*'  That  deponent  never  saw  or  spoke  to  Mr.  Harper  on  the  subject  of  the  joint 
account,  during  its  currency,  and  does  not  know  whether  Mr.  Harper  was  aware  of  the 
joint  account  or  not :  That  nothing  occurred  to  induce  the  deponent  to  think  that  Mr. 
Harper  knew  of  the  joint  account  during  its  progress.  Interrogated — Depones,  That 
Miss  Hume  said  on  one  occasion  that  she  did  not  wish  Mr.  Harper  to  know  anything 
of  their  affairs,  as  they  lisA  had  enough  to  do  with  writers.  Interrogated — Depones, 
The  expression  used  by  her  was  *  our  affairs,'  by  which  the  deponent  understood  that  she 
alluded  to  herself  and  Mrs.  Harper." 

At  advising. 

Lord  FtUlertan. — ^This  is  not  a  case  in  which  I  have  much  difficulty.  We  haye 
nothing  to  do  here  with  any  error  of  the  defender,  as  executrix,  in  making  up  the 
accounts  connected  with  her  mother's  executry.  Any  such  objection  may  be  quite 
competent  to  any  parties  having  an  interest  in  that  executry.  The  pursuer  has  no 
interest  in  it,  for  the  mother's  testament  specially  excludes  his  jw  mariti.  That  is  the 
reason  why  the  action  is  raised  in  this  form.  The  action  is  raised  by  this  widower  on 
the  ground  that  his  late  wife,  and  her  sister,  conspired  to  conceal  from  him  the  existence 
of  certain  sums  to  which  his  wife  was  entitled,  whereby  the  operation  of  'kh&jus  mwriU 
was  defeated.  The  summons  sets  forth  that  certain  sums  were  given  by  the  mother  to 
her  daughters.  It  is  hardly  disguised,  that  any  funds  got  from  any  other  source,  are 
purely  imaginary.  So  that  the  pursuer  has  now  to  make  out  that  the  sums  in  question 
were  made  over  by  the  mother  to  his  wife  during  her  lifetime.  I  see  no  ground  to 
believe  that  this  is  the  case.  It  is  said  that  she  intended  to  favour  her  two  daughters 
equally ;  that  it  was  her  object  to  preserve  that  equaUty,  and  yet  to  keep  out  the  right 
of  her  daughter's  husband.  It  is  not  conceivable  that  she  should  have  adopted  ^ 
means  of  carrying  her  design  into  execution.  She  had  a  much  simpler  course  to 
follow.  She  could  leave  the  money  standing  upon  a  deposit-receipt  in  her  own  name, 
and  subject^  in  this  way,  to  the  division  and  exclusion  of  the  jvs  mariti  contained  in  her 
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wilL  This  theory  is,  therefore,  quite  contradictory.  We  have  nothing  to  support  any 
such  theory.  The  defender,  on  the  other  hand,  is  not  hound  to  set  up  a  theory  of  her 
own ;  she  is  only  hound  to  submit  to  whatever  is  proved  against  her  by  the  pursuer. 
There  are  two  questions :  One  is  as  to  the  Greenock  Bank  money ;  the  other  is  as  to  th^ 
joint  account  I  shall  take  the  last  in  the  first  place.  The  joint  account  was  kept  only 
in  one  name.  The  pursuer  says  it  contains  money  in  which  his  wife  was  interested.  I 
see  nothing  to  justify  this  view.  I  doubt  whether  any  one  can  ask  the  meaning  of  such 
a  joint  account  as  this,  unless  he  proves  an  interest  in  this  joint  account.  If  the  whole 
evidence  on  the  question  of  fraud  be  laid  aside — as  I  think  it  must,  as  there  is  no  proof 
of  fraud,  [580]  not  a  particle — if  that  evidence,  I  say,  be  laid  aside,  then  it  just  comes 
to  this,  that  it  shall  be  competent  to  prove,  by  the  evidence  of  the  bank  officers,  whose 
the  money  is  which  is  contained  in  this  joint  account.  Now,  I  demur  entirely  to  this 
mode  of  proof.  I  think  it  incompetent.  If  so,  then  this  resolves  itself  into  an  attempt 
to  prove  a  fact  of  this  sort  by  parole  proof  of  the  loosest  kind.  There  is  sufficient 
evidence  that  this  is  a  joint  account  as  between  Mary  Hume  and  her  mother.  What  is 
the  proper  test  to  prove  the  parties  truly  interested  ?  I  can't  hold  that  the  subsequent 
joint  account  was  a  mere  continuation  of  the  private  account.  I  think  this  was  a  joint 
account  made  up  of  the  sums  previously  in  the  private  account  of  both  the  mother  and 
daughter.  I  think  there  is  good  evidence  of  the  nature  of  this  joint  account,  far 
stronger  than  any  evidence  which  this  pursuer  has  referred  to  in  support  of  his  claim. 

As  to  the  second  point,  it  is  quite  clear  that  this  sum,  deposited  in  the  Greenock 
Bank,  had  stood  in  the  name  of  Jean  Hume.  But,  before  the  marriage,  the  receipt  is 
altered,  and  the  sum  is  lodged  in  the  mother's  name.  Then  there  are  renewals  of  the 
receipt  and  indorsations.  It  was  made  to  stand  in  the  name  of  Jean  Hume,  and  then  it 
was  put  back  in  the  name  of  Mary.  There  is  no  other  proof  on  the  part  of  the  pursuer. 
Looking  at  the  way  in  which  the  parties  dealt  with  these  sums,  was  there  anything  Like 
evidence  that  there  was  a  gift  of  this  sum  by  the  mother  to  the  married  daughter  ?  The 
circumstance  of  Jean  Hume  giving  the  money  to  her  mother  before  the  marriage,  is  not 
improbable.  It  ia  very  improbable  that  the  mother  would  so  make  it  over  again  to  Jean 
Hmne  as  to  make  it  subject  to  her  husband's  jus  mariti,  which  she  wished  by  all  means 
to  avoid.  There  is  no  evidence  of  donation  on  her  part  to  Mrs.  Harper.  I  think,  on 
the  whole,  the  pursuer  has  failed  to  make  out  the  case  which  he  undertook  to  prove. 

Lord  Maekerme. — I  agree  with  Lord  Fullerton  on  both  points.  I  think  the  first 
point  very  clear  indeed.  There  is  no  evidence  by  the  pursuer  that  he  is  entitled  to  any 
sum  contained  in  this  joint  account.  There  is  a  total  failure  of  the  proof  on  this  point. 
It  seems  clear  that  all  the  money  was  the  property  of  the  mother,  and  it  also  seems  clear 
that  the  mother  did  not  intend  to  give  anything  to  the  husband.  She  intended  to 
divide  the  money  equally  between  her  daughters,  and  not  to  give  it  to  the  husband  of 
one  of  them.  The  L.450  was  clearly  the  property  of  the  mother.  It  was  in  the  name 
of  Jean  before  the  marriage.  It  was  probably  put  in  the  daughter's  name  as  trustee. 
A  party  may  very  well  lodge  money  in  the  name  of  another,  and  still  retain  command 
over  it  The  money  was  again  put  in  the  name  of  the  daughter  for  the  mother.  The 
only  theory  was,  that  this  was  done  as  a  donation  by  the  mother  to  the  daughter.  But 
that  is  impossible,  since  the  mother's  object  was  to  exclude  the  husband's  right.  I  can't 
imagine  that  this  was  a  gift — and  there  is  every  presumption  against  it.  There  is  no 
question  between  Mary  and  her  mother's  estate.  The  action  is  one  of  altogether  a 
different  description.  The  only  question  is,  whether  there  is  sufficient  evidence  of  a 
fraudtdent  design  to  defeat  the  jiis  mariti,  I  think  there  has  been  a  failure  on  the 
pursuer's  part  to  prove  his  case. 

Lord  Cuninghame, — I  had  no  doubt  of  the  relevancy  of  this  case  when  it  came  first 
to  depend  before  me ;  but  it  was  manifest  that  the  allegations  on  which  the  libel  was 
laid  would  be  most  difficult  of  probation.  A  proof  has  been  since  led,  and  I  cannot  say 
that  the  difficidty  has  been  adequately  met,  and  removed.  On  the  contrary,  the 
evidence  by  no  means  supports  the  action  as  laid ;  but  rather  leads  to  the  establishment 
of  the  defence. 

The  action  is  laid  on  the  assumption,  that  the  pursuer's  deceased  wife  entered  into  a 

conspiracy  with  her  mother  and  sister  to  conceal  certain  personal  funds  that  belonged  to 

her,  and  to  make  them  over  to  the  mother's  own  sister,  the  defender,  to  the  pr^udice  of 

his  marital  rights.     But  the  evidence  renders  this  extraordinary  charge  very  improbable. 

None  of  the  parties  possessed  any  considerable  funds  till  about  1830,  when  Mrs. 
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Hume,  the  mother,  by  the  death  of  her  husband,  and  of  her  brother  James,  succeeded 
to  an  income  of  L.250  aryear — ^while  the  two  daughters  and  a  suryiving  brother  had 
little  more  than  L.30  yearly  each.  At  first,  the  family  had  only  one  bank  account,  kept 
in  the  name  of  Miss  Jean  Hume,  afterwards  Mrs.  Harper.  In  fact,  neither  the  mother 
nor  Mary  had  any  such  account.  The  accumulations  or  balance  in  Jean's  name  appeared 
to  amount,  in  May  1834,  to  the  large  sum  of  L.818 — a  striking  proof  of  the  effect  and 
power  of  saving^  in  the  accumulation  even  of  Mrs.  Hume's  money,  from  a  sm&ll  income, 
out  of  which  the  family  had  also  to  support  themselves. 

Thus  stood  the  case  when  Jean,  six  months  before  her  marriage,  transferred  tiiat 
balance  to  her  mother,  who  remitted  part  of  it  (L.450)  to  the  Greenock  Bank,  where  it 
lay  on  an  account  or  note  in  her  own  name  for  some  years.  There  was  placed  L262 
in  her  daughter  Mary's  name  (the  defender),  on  an  account  with  the  bank  at  Ayr ;  and 
L.90  was  lodged  in  another  account,  in  the  Ayr  Bank,  in  Mrs.  Harper's  name — ^these 
sums  being  within  about  L.15  of  the  whole  sum  transferred  by  Jean  to  her  mother,  in 
May  1834.       , 

Now,  when  these  ladies  made  this  arrangement  among  themselves,  before  the 
daughter's  marriage,  can  the  Court  pronounce  it  fraudulent,  or  contrary  to  their  oim 
knowledge  of  what  was  just  and  proper  to  each  other?  There  is  no  proof  to  warrant 
such  a  conclusion.  On  the  contrary,  the  sums  realized  in  1834,  in  whatever  name 
entered  in  bank,  must  have  come  from  the  mother.  She  only  had  an  income  of  such 
amount  as  would  make  her  rich  even  by  rigid  economy.  Her  daughters  had  not  enongh 
yearly  to  pay  for  their  clothes  and  maintenance. 

It  is  true  that  Mrs.  Hume,  the  mother,  afterwards  (in  1838)  transferred  the  sum  in 
the  Greenock  Bank  to  an  account  then  opened  in  that  bank,  in  her  daughter  Jean's 
(Mrs.  Harper's)  name,  which  account  was  kept  in  Mrs.  Harper's  inaiden  name  for  two 
years.  But  Jean,  at  her  mother's  request,  retransferred  that  sum  to  the  defender  in 
1840 ;  and,  by  doing  so,  she  acknowledged,  in  a  manner  not  now  to  be  traversed,  that 
she  held  the  sum  at  the  disposal  of  her  mother.  That  lady  gave  it  to  the  unmarried 
daughter,  and  never  recalled  it,  if  that  was  in  her  power.  There  is  no  legal  ground  for 
challenging  that  arrangement,  which  it  was  quite  competent  for  the  mother  to  direct 
and  adopt. 

It  is  said  that  the  pursuer  (Mr.  Harper)  was  no  party  to  the  re-indorsation  and 
second  transference  of  the  sum  in  the  Greenock  Bank  to  the  defender ;  but  as  he  was 
no  party,  and  knew  nothing  of  the  previous  investment,  his  consent  was  not  necessary 
to  the  re-assignment.  The  ladies  dissolved  Mrs.  Harper's  title,  by  an  arrangement 
without  the  pursuer's  aid  "  in  eodem  modo  in  quo  coratituebatur  ; "  and  that  seems 
enough  in  such  a  transaction. 

As  to  the  second  sum  claimed,  the  case  is  still  more  clear.  That  consists  of  a  sum 
of  L.1043,  4s.  9d.,  arising  on  an  account  kept  in  name  of  the  defender,  Mary  Hume, 
after  Mrs.  harper's  marriage,  and  composed  of  contributions  from  the  mother,  witii, 
perhaps,  a  little  from  the  defender  herself,  out  of  her  limited  income.  There  is  satis- 
factory evidence  from  the  entries  in  the  accounts,  and  the  gradual  manner  in  which  the 
large  ultimate  balance  was  accumulated,  to  shew  that  that  account  was  composed  and 
made  up  entirely  of  contributions  from  the  funds  and  income  of  the  mother  and  her 
unmarried  daughter,  subsequent  to  Mrs.  Harper's  marriage,  and  that  part  of  it  was 
employed  in  retiring  heavy  bills  granted  by  Mrs.  Hume  and  her  daughter  for  Mrs. 
Hume's  sons.  That  sum  was  evidently  accumulated  out  of  Mrs.  Hume's  comparatiTely 
large  income — at  least  there  is  no  evidence  that  any  part  of  it  consisted  of  the  funds  of 
Mrs.  Harper ;  and,  therefore,  the  action  is  not  maintainable  as  to  that  sum. 

In  reviewing  the  conduct  of  the  parties,  it  is  to  be  regretted  that  the  defender  and 
her  mother  did  not  trust  the  pursuer  with  more  confidence,  and  explain  their  transac- 
tions as  to  the  fimds  in  dispute  candidly  to  him  ;  while  the  transfer  and  re-indorsation 
of  bills  and  accounts  inter  se  might  tend  to  mislead  him.  But  these  considerationa  are 
not  sufficient,  now  when  the  facts  are  fully  disclosed  and  explained,  to  support  the 
present  action  as  laid. 

Lord  Justiee-Oeneral. — ^The  only  question  before  us  is,  whether  the  proof  be  suffi- 
cient. Now,  I  am  of  opinion,  that  if  the  charge  made  by  the  pursuer  had  been  made  in 
the  criminal  courts  the  proper  verdict  upon  these  issues  and  this  evidence  would  be  a 
verdict  of  not  proven.  At  the  same  time,  I  think  it  quite  intelligible  that,  in  all  the 
circumstances  of  this  case,  the  pursuer  may  have  been  desirous  for  a  sifting  inquiry. 


ZZn.  Jmist  1860.  HARPER  V.    HUME.  701 

But  he  has  so  shaped  his  case,  by  charging  these  parties  for  a  conspiracy  enduring 
eeyeral  years,  that  it  is  impossible  for  us,  on  this  evidence,  to  say  that  the  charge  is 
made  out.  There  is  no  presumption  in  favour  of  the  pursuer  of  such  an  action.  I 
come  to  the  same  conchision  on  both  branches  of  the  case. 

In  the  first  place,  I  am  much  impressed  by  the  danger  of  allowing  the  entries  kept 
in  the  bank's  books  to  establish  who  the  parties  are  who  are  interested  in  a  particular 
bank  ac-  [S81]  -count ;  so  that  a  fact  of  this  sort  will  be  made  out,  not  by  declarations 
of  parties  interested,  or  by  any  writing  executed  by  them,  but  by  the  understanding, 
conjectures,  and  inferences,  of  the  officers  of  the  bank.  One  of  these  officers  did  hear 
Miss  Hume  say,  in  her  mother's  presence,  that  that  money  was  hers,  her  mother  not 
contradicting.  I  don't  say  that  this  evidence  is  to  be  disregarded  ;  but  I  do  say  that  it 
is  not  to  be  relied  on  alone. 

In  the  second  place,  the  money  in  the  Greenock  Bank  was  invested  in  Mary  Hume's 
name,  at  the  desire  of  her  mother.     There  is  no  evidence  whatever  of  donation. 

In  short,  there  is  no  evidence  that  this  was  money  belonging  to  the  two  sisters. 
But  a  great  deal  of  it  plainly  belonged  to  the  old  lady — 'being  the  result  of  the  accumula- 
tions which  she  had  made.      I  think  there  is  not  evidence  enough  to  support  the  action. 

Defender  asgoilzied, 

No.  281.      XXII.  Jurist  646.     Omitted  of  its  proper  date.— 19  June  1850, 

2nd  Div. — Lord  Robertson. 

John  Cullen,  Pursuer. — Lord-Advocate  (Butherfurd),  Penney, 
John  Mitchell,  Defender.— ff.  Q.  Bell,  Macfarlane, 

Indefinite  Payment — Agent  and  Client — Bjesting-Owing, — C,  a  law-agent  in  Edinburgh, 
was  employed  to  conduct  certain  processes  for  M,  through  K,  a  writer  in  the  country, 
with  whom  C  kept  a  general  account.  C  having  written  to  K  enclosing  his  account 
against  M  for  the  process  M  t?.  R,  restricted  to  a  certain  amount,  as  also  his  account 
against  another  party,  K  remitted  C  L.150,  which  C  wrote  him  he  had  placed  "to 
the  credit  of  your  accounts."  Thereafter,  C  transmitted  to  M  and  K  states  of  their 
whole  accounts  with  him,  putting  the  L.150  to  K's  credit  in  his  account,  and  in  each 
case  stating  the  account  in  M  t;.  R  as  still  outstanding.  Subsequently,  an  arrangement 
was  entered  into  between  M  and  C,  by  which  the  balance  of  the  whole  accounts, 
under  a  certain  abatement,  was  paid  to  C,  leaving  the  account  in  M  v.  R  for  after 
settlement.  M  having  pleaded  that  this  account  was  paid  by  K's  remittance :  Cir- 
cumstances in  which — Held,  that  C  was  entitled  to  impute  the  remittance  to  the 
extinction  of  the  general  balance  due  by  K,  and  that  M  fell  to  pay  the  account  in  M 
V,  K  without  taxation,  in  respect  that  he  had  received  the  benefit  of  the  abatement  on 
the  whole  accounts. 

Agent  and  Client. — A  law-agent,  in  rendering  his  account  to  his  client,  having  offered  to 
deduct  L.32  therefrom,  and  to  accept  of  the  balance  of  L.120,  "provided  the  same  be 
remitted  by  "  a  certain  day :  Circumstances  in  which — Held,  that  the  client  had  not 
timeously  adopted  the  proposal,  and  that  the  agent  was  entitled  to  full  payment  of 
his  account,  subject  to  taxation. 

The  pursuer,  a  writer  to  the  signet,  was  employed,  through  Mr.  Kerr,  writer  in 
Glasgow,  as  agent  for  the  defender,  in  various  lawsuits,  particularly  in  two  cases  of 
Mitchell  V.  Ranson,  and  the  case  of  Dick  v.  Mitchell.  Mr.  Kerr,  according  to  the  state- 
ment of  the  pursuer,  employed  and  corresponded  with  him  on  behalf  of  various  parties 
besides  the  defender,  and  he  was  in  use,  besides  debiting  all  these  clients  in  their  own 
accounts,  of  entering  the  whole  business  done  for  them  to  the  debit  of  Mr.  Kerr,  in  a 
general  account. 

On  17th  November  1845,  the  pursuer  wrote  Mr.  Kerr — 

"  Mr.  Fould's  account  and  Mr.  Mitchell's  account  for  Ranson's  case  are  both  closed 

and  long  outstanding.     Fould's  account,  as  restricted,  is  .  •  .       L.45     0     0 

^*Mr.  MitcheU's,  L113,  14s.,  butsay  ,  ,  ,  ,        110     0     0 


L.155     0     0 
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"  If  I  do  not  hear  from  you  to  the  contrary  by  Wednesday  momingy  I  will  dnw 
upon  you  for  L.155,  158.  at  four  months,  in  full  of  both  accounts ;  or  perhaps  you  may 
prefer  making  me  a  remittance  of  L.155  in  full,  which  will  greatly  oblige  me.  I  beg 
your  attention  to  this  request." 

Mr.  Kerr  wrote  on  18th  November — 

"  Mr.  John  Mitchell  has  gone  to  Liverpool,  but  as  you  seem  anxious  for  a  payment 
to  account,  I  will  send  you  my  acceptance  for  L.120  to-morrow,  and  will  arrange  irith 
you,  after  Mr.  Mitchell  returns,  as  to  Hanson's  account." 

And  on  19th  November — 

"As  requested,  I  send  you  my  acceptance  to  you  for  L.160,  at  four  months'  date. 
When  we  meet,  we  will  adjust  Hanson's  case  and  Foulds'  case." 

The  pursuer  replied  on  20th  November,  acknowledging  the  acceptance,  "  which  I 
have  placed  to  the  credit  of  your  accounts."  And  the  pursuer  stated,  that  he  accoidinglY 
placed  the  proceeds  of  the  bill,  less  discount,  being  L.147,  10s.,  to  Mr.  Kerr's  credit  od 
the  general  account. 

On  31st  December  1845,  the  pursuer  wrote  Mr.  Kerr,  with  his  account  in  Dick  p. 
MitcheU— 

"I  send  you  enclosed  my  account,  amount  L.152,  2s.  3d.;  and,  in  consequence  of 
the  hardship  of  the  case,  I  shall  take  L.  130  in  full." 

Mr.  Kerr  answered  on  24th  February  1846 — 

"  This  is  a  very  hard  case.  Will  you  take  L.100  in  full  f  If  so,  I  think  I  can  send 
it  to  you." 

The  pursuer  replied  on  the  following  day — 

"  I  am  sorry  I  cannot  afford  to  take  L.100  in  full  of  my  rendered  account,  as  there  is 
a  very  great  deal  of  outlay  in  it  At  the  same  time,  I  feel  deeply  for  Mr.  Mitchell's 
loss.     My  account  is       .  .  .  .  .  .  .     L.152    0   0 

Deduct,  say  .  .  .  32    0  0 

L.120    0   0 


Which,  on  account  of  the  hardship  of  the  case,  I  will  take,  provided  the  same  he 
remitted  by  Friday." 

On  27th  February,  the  defender  wrote  the  pursuer — 

"  Mr.  Kerr  has  shewn  me  your  letter  of  yesterday,  and  I  think,  under  the  circum- 
stances, you  ought  to  accept  of  L.100.  If  you  agree  to  this,  I  will  remit  you  the  LlOO 
to-morrow." 

The  pursuer  answered  the  same  day — 

"When  I  offered  to  take  L.120  to  Mr.  Kerr,  I  thought  I  was  acting  liberally,  and  1 
am  fully  impressed  with  that  idea  still.  You  can  remit  me  L.100  to-morrow,  and  I  shall 
leave  the  odd  L.20  to  be  settled  on  a  future  occasion,  when  we  will  not  differ  about  it" 

Mr.  Kerr  the  same  day  wrote  the  pursuer — 

"  Above  you  have  an  order  for  L.400  on  the  Edinburgh  and  Glasgow  Bank,  which 
please  acknowledge  receipt.  You  must  accept  of  L.300  in  full  payment  of  the  *  Percy' 
accounts — (a  case  in  which  the  pursuer  had  been  employed  by  Mr.  Kerr,  for  parties 
other  than  the  defender) — and  L.100  in  payment  of  the  account  in  Dick  v,  Mitchell" 

The  pursuer  answered  on  28th  February — 

"  I  am  favoured  with  your  letter,  dated  the  27th,  to  which  is  prefixed  bank  order  for 
L.400,  the  receipt  of  which  I  beg  to  acknowlege.  As  requested,  I  will  go  over  my 
accounts  again,  but  I  am  afraid  I  cannot  modify  them  more  than  I  have  done.  When 
the  outlays,  &c.  are  extracted,  the  profit  is  not  great  for  professional  labour." 

On  25th  October  1847,  the  pursuer  wrote  Mr.  Kerr — 

"  I  send  you  herewith  abstract  of  my  accounts,  shewing  a  balance  in  my  favour  of 
L.578,  12s.  Id.  As  the  accounts  are  of  long  standing,  I  should  like  a  settlement  this 
week ;  and,  with  that  view,  I  will  meet  you,  either  here  or  in  Glasgow,  any  day  you 
choose  to  name." 

The  abstract  contained  the  following  entries : — 

"  1843,  Nov.  9.  To 'account  for  Mitchell  v,  Hanson— 

Inferioi*  Court  process,  *  .  .  .         L5  12    1 

"1845,  Feb.  15.  Do.  for  Mitchell  v.  Hanson- 
Advocation,  &c.  ,  ,  ,  t  ,  ,  .         114    4  10 


ZZn  JviilUOO.  CULLEN  V.   MITCHELL.  703 

[647]  "  1846,  Feb.  27.  To  account  for  Dick  v.  Mitchell,    .  .     L.152    2     3 

By  cash  to  account,      ,...,,        100    0    0 


L.52     2    3" 


On  the  credit  side  of  the  abstract  there  was  the  following  entry : — 
"  1845,  Nov.  20.  By  your  acceptance  at  four  months,  from  19th  November,  for 
L.150,  less  discount,  &c.  .  .  .  .  .        L.147     10s." 

On  21st  March  1848,  the  pursuer  again  wrote  Mr.  Kerr — 

"  Enclosed  you  have  state  of  my  accounts,  as  now  and  formerly  rendered — amoimt 
L.725,  38." 

On  the  same  day,  the  pursuer  wrote  the  defender — 

**  I  beg  leave  to  send  you  enclosed  state  of  my  accounts,  as  rendered  to  Mr.  Kerr 
and  to  yourself.     The  balance  is  L. 6 18,  5s.  4d." 

The  state  thus  rendered,  contained,  inter  aliay  the  accounts  regarding  the  processes 
Mitchell  V,  Hanson,  and  Dick  v.  Mitchell,  as  outstanding  and  due  by  him. 

On  25th  July  1848,  the  pursuer  again  transmitted  to  Mr.  Kerr  an  abstract  of  the 
accounts  from  the  commencement,  containing  the  entries  before  quoted  as  to  the  pro- 
cesses Mitchell  V.  Banson  and  Dick  v,  Mitchell,  and  also  the  entry  of  Mr.  Kerr's 
acceptance  for  L.150,  as  a  payment  to  his  credit  in  general  account. 

Considerable  correspondence  took  place  between  the  pursuer  and  Mr.  Kerr  and  the 
defender,  the  latter  objecting  that  the  accounts  in  Mitchell  v.  Banson  and  Dick  v. 
Mitchell  had  been  almost  paid.  Ultimately,  on  13th  October  1848,  an  arrangement  of 
the  whole  account  between  the  pursuer  and  defender  was  effected,  under  a  state 
which  bore  that  the  amount  of  the  accounts  for  Mitchell  v,  Banson  and  Dick  v, 
Mitchell — L.272,  28.  3d.,  less  L.100  paid — ^were  carried  forward  for  after  settlement, 
leaving,  ........     L.483    4    0 

"  1848,  Oct.  13.  By  abatements  allowed  on  accounts  settled  this  day 

in  respect  of  circiunstances,  and  which  includes 
deduction  in  Mitchell  v.  Banson,  .         120     0     0 


>>  j> 


Balance  to  be  remitted  Mr.  Cullen,  .  .     L.363     4     0 " 


This  balance  was  remitted  by  the  defender  to  the  pursuer,  but  no  settlement  of  the 
accounts  carried  forward  having  been  effected,  the  pursuer  raised  the  present  action, 
concluding  for  L.  120  as  the  amount  of  the  accoimts  in  Mitchell  v,  Banson,  and  L.152, 
2s.  3d.  (less  L.100)  as  the  amount  of  the  account  in  Dick  v,  Mitchell. 

The  defender  produced  the  following  receipt  by  Mr.  Kerr,  dated  subsequent  to  the 
raising  of  the  action — 

"I  hereby  acknowledge  to  have  received  from  John  Mitchell,  Esq.,  merchant, 
Glasgow,  on  the  26th  day  of  August  1846,  L.llO  sterling,  being  payment  of  an  account 
rendered  by  Mr.  Cullen,  W.8.,  for  process  against  Banson,  as  restricted,  and  referred  to 
in  letter  to  me  of  date  17th  November  1845,  and  which  was  discharged  accordingly.'* 

And  the  following  letter  from  Mr.  Kerr  to  himself — 

"I  have  this  day  received  your  acceptance  for  L.200,  at  six  months'  date — L.llO  of 
which  is  in  full  of  Mr.  Cullen's  expenses  in  Banson's  case,  the  accounts  of  which  I  will 
send  to  you.  The  other  L.90  is  for  business  done  by  myself  for  you,  and  I  will  furnish 
you  said  accounts  at  an  early  date." 

The  defender  phculed,  that  the  pursuer  was  not  entitled  to  apply  Mr.  Kerr's  remit- 
tance, of  19th  November  1845,  to  his  general  account  with  that  gentleman,  and  that, 
under  that  remittance,  the  accounts  for  Mitchell  v.  Banson  were  fully  paid.  As,  how- 
ever, the  pursuer,  in  the  abatement  allowed  at  the  settlement  in  October  1848,  allowed 
abatement  on  Banson's  accounts,  the  defender  was  willing  to  repay  L.10  as  the  amount 
of  abatement  effeiring  to  that  account.  As  to  the  account  in  Dick  v,  Mitchell,  the 
pursuer  had  himself  restricted  it  to  L.120,  and  the  defender  was  ready  to  pay  the 
balance  of  L.20.  In  any  circumstances,  the  accounts  in  dispute  fell  to  be  audited  in 
common  form. 

The  pursuer  answered — ^That  Mr.  Kerr's  draft  for  L.150  having  been  a  remittance 
made  in  general  account  between  that  gentleman  and  himself,  the  pursuer  acted  correctly 
in  placing  it  to  Mr.  Keyr's  credit,  and  the  defender  bfitd  uo  concern  with  the  application 
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of  that  remittance ;  that  the  defender  had  not  timeously  adopted  the  arrangement  under 
which  the  account  in  Mitchell  v,  Dick  had  heen  restricted ;  and,  accordingly,  that  the 
accounts  in  hoth  cases  fell  to  he  paid  in  full,  without  taxation. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

**  Finds  that,  in  the  settlement  of  accounts  hetween  the  parties,  dated  13th  October 
1848,  bringing  out  a  balance  of  L.363,  4s.,  and  which  balance  has  been  paid,  three 
accounts,  two  for  the  cases  of  Mitchell  v.  Hanson,  amounting  to  L.120,  and  the  odier  for 
the  case  of  Dick  v,  Mitchell,  amounting  to  L.152,  2s.  3d.  (less  L.100),  are  not  included, 
but  were,  at  that  date,  carried  forward  for  after  settlement :  Finds  that  these  accomits 
were  incurred  by  the  defender  to  the  pursuer  through  the  employment  of  Mr.  AidubaJd 
Kerr,  writer  in  Glasgow ;  and  with  respect  to  the  two  first  of  these,  it  is  maintained  bj 
the  defender  that  the  same  were  settled  by  a  definite  remittance,  on   19th  KoTember 

1845,  from  Mr.  Kerr,  of  L.150,  partly  in  respect  of  Hanson's  accounts,  then  restricted  to 
L.110,  and  partly  in  respect  of  another  accoimt  due  by  a  Mr.  Foulds ;  and  further,  th»t 
the  defender  also  alleges  he  had  impressed  the  said  sum  of  L.110,  in  the  hands  of  Ren; 
but  finds  that  the  said  remittance  was  only  passed  by  the  pursuer,  at  the  time,  to  the 
credit  of  Kerr  in  account  generally,  and  that  it  was  so  stated  in  abstracts  subsequently 
rendered  to  Kerr  from  time  to  time,  and,  on  the  other  hand,  no  entry  was  made  in  the 
books  of  Kerr  shewing  any  special  application  of  the  said  remittance^  to  the  foieaaid 
extent,  in  discharge  of  the  said  account  specially :  Finds  that  there  are  no  entries,  either 
in  the  books  of  Kerr  or  of  the  defender,  instructing  any  such  payment  of  L.110  to  Ken 
by  the  defender,  as  alleged,  and  that  the  receipt  No.  21,  and  letter  No.  65  of  process,  an 
not  legal  evidence  of  any  such  payment ;  and,  therefore,  finds  that  the  defence  of  pay- 
ment of  the  specific  accounts  due  for  Hanson's  processes  are  not  made  out,  and  that  ^ 
pursuer  is,  under  all  the  circumstances,  entitled  to  impute  the  said  remittance  to  the 
extinction  of  the  general  balance  due  to  him  by  Kerr,  and  the  accounts  for  Mitchell  9. 
Hanson  have  not  been  paid ;  and  in  so  far  repels  the  defences,  and  remits  the  said 
account  to  the  auditor  to  tax  and  report :  And  with  respect  to  the  balance  of  the  account 
above  mentioned,  being  for  the  case  of  Dick  v,  Mitchell,  of  L.52,  2s.  3d.,  finds  that,  from 
the  tenor  of  the  correspondence  betwixt  the  parties  directly,  in  the  month  of  Febniaiy 

1846,  and  the  remittance  of  L.100  then  made,  the  pursuer  is  precluded  from  demanding 
more,  on  this  head,  than  the  sum  of  L.20,  he  having  restricted  his  claim  to  L.120  in  all, 
and  of  which  L.100  has  been  paid  as  aforesaid  ;  and,  before  disposing  of  the  question  of 
expenses,  or  pronouncing  decree  for  a  specific  amount,  sists  procedure  until  the  report  of 
the  auditor  comes  to  be  disposed  of." 

Both  parties  reclaimed — the  defender  praying  for  an  alteration  of  the  interlocutor 
'^  in  so  far  as  it  finds  that  the  accounts  for  process  Hanson  v.  Mitchell,  sued  for,  have 
not  been  paid  ;  to  find  that  the  remittance  of  L.150  from  Mr.  Kerr  to  the  pursuer  was 
in  payment  of  said  accounts  due  by  the  reclaimer ;  and  to  sustain  the  defences ; " — and 
the  pursuer,  for  alteration  of  the  interlocutor  ''  in  so  far  as  it  does  not  find  the  accounts 
sued  for  due  to  the  extent  concluded  for,  or  finds  them  subject  to  any  further  deduction 
or  taxation ;  to  repel  the  defences,  and  decern  in  terms  of  the  conclusions  of  the  libel" 

[648]  The  Court,  after  hearing  parties,  pronounced  the  following  interlocutor  :— 
"  Alter  the  interlocutor  of  the  Lord  Ordinary  so  far  as  it  remits  the  accounts  in  the 
cases  of  Mitchell  v.  Hanson  to  be  taxed,  in  respect  that  the  defender  John  Mitchell 
received  the  benefit  of  the  deduction  originally  made  by  the  pursuer  therefrom :  And, 
in  regard  to  the  account  in  the  cause  Dick  v.  Mitchell,  alter  the  interlocutor  :  Find  that 
the  defender  did  not  timeously  adopt  the  arrangement  of  the  same  proposed  by  the 
pursuer,  by  paying  the  L.20  required  in  order  to  make  the  abatement  the  pursuer  was 
Avilling  to  allow  on  the  said  account :  Find  that  the  pursuer  is  entitled  to  fidl  payment 
of  the  said  account  as  originally  stated,  under  deduction  of  the  pa3nment  of  LI 00  to 
account  of  the  same ;  but  find,  that  the  same  must  be  taxed,  as  no  adjustment  or 
compromise  as  to  the  same  was  agreed  to  :  Allow  the  said  account  now  to  be  given  in, 
and  remit  the  same  to  the  auditor,''  &c. 


nXL  Jnrtrt  180a  FULTON  V.   WATT.  705 

No.  282.  XXII.  Jurist  648.     Omitted  of  its  proper  date— 21  June  1850.     2nd 

Div. — Lord  Ivory. 

William  Fulton,  Pursuer  and  Advocator. — Cowan,  N,  C,  Campbell. 

Albxandsb  Watt,  Defender  and  Bespondent — Lord-Advocate  {Rutherjurd), 

Biichanan,  Penney. 

Onus  Prohandi — Sale. — Where  a  horse  died  the  day  after  sale — Q^siionj  On  whom  the 
onus  prohandi  lay,  that  it  was  unsound  at  the  date  of  sale  1 

Action  in  the  sheriff-court  of  Ayr  for  the  price  of  a  horse  sold  by  the  pursuer  to  the 
defender,  which  died  the  day  after  sale. 

The  defender  pleaded  unsoimdness  at  the  date  of  sale. 

The  main  facts  of  the  case  are  stated  in  the  interlocutors  of  the  sheriff  and  the  Lord 
Ordinary. 

The  sheriff,  reversing  the  judgment  of  the  sheriff-substitute,  pronounced  the  follow- 
ing interlocutor : — 

**The  sheriff  having  considered  this  process,  the  sheriff-substitute,  as  advised  by 
him,  finds  Xsty  That  a  preponderance  of  evidence  leads  to  the  conclusion  that  the  horse 
had  contracted  the  disease  of  which  he  died,  before  the  sale ;  2d^  That  the  treatment  of 
the  animal  by  the  defender  after  the  sale  was  reasonably  gentle  and  cautious,  and  not  such 
as  to  throw  upon  him  the  responsibility  previously  resting  upon  the  pursuer ;  3(f,  That 
the  defender,  after  the  disease  had  manifested  itself,  made  early  and  timeous  intimation 
thereof  to  the  pursuer,  who  refused  to  interfere ;  ^th^  That  the  defender  used  reasonable 
dispatch,  after  the  disease  was  discovered,  in  procuring  such  medical  aid  as  was  in  his 
power,  both  towards  cure,  and  for  the  purpose  of  a  post  mortem  examination  :  There- 
fore, alters  the  interlocutor  complained  of,  assoilzies  the  defender  from  this  action,  and 
decerns. 

"  Note. — ^This  is  a  case  of  considerable  difficulty,  from  the  conflicting  nature  of  the 
evidence.  The  Sheriff  has  given  the  general  grounds  of  his  judgment  above,  and  will 
now  add  one  or  two  observations  on  particulars.  Xst,  It  appears  to  him  that  sufficient 
weight  has  not  hitherto  been  laid  on  the  extraordinaiy  physical  hypothesis,  that  the 
animal  died  within  the  short  space  of  twenty-four  hours,  from  the  slight  causes  specified 
in  the  proof.  That  such  cases  of  rapid  inflammation  do  sometimes  occur,  he  believes 
from  the  statements  of  the  medical  men  examined.  But  he  suspects  that  they  are  com- 
paratively rare,  and  that  an  earlier  predisposing  cause  is  more  frequent  and  probable. 
2dj  The  seller  himself  admitted  to  more  than  one  witness  that  the  animal  had  a  h^xisi  or 
cough  some  time  before  the  sale.  This,  though  apparently  a  slight  circumstance,  is  of 
much  import  in  the  present  case.  3^?,  The  defender,  in  what  he  did  with  the  horse 
after  the  sale  (trotting  him  about  occasionally,  and  afterwards  leading  him  slowly 
home),  did  nothing  more  than  every  purchaser  at  a  public  market  is  entitled  to  do,  and 
does  do,  with  a  sound  horse ;  and  if  a  horse  cannot  stand  this,  he  is  practically  unsound 
and  unmarketable,  and  should  not  have  been  exposed  to  sale,  ith,  The  defender  put 
the  horse  in  a  roomy  stable,  attending  him  carefully  with  mashes,  &c.  during  the  night, 
and  early  in  the  morning  sent  for  a  farrier,  who  bled  him,  and  soon  after  for  a  regularly 
qualified  veterinary  surgeon.  He  also  dispatched  his  own  son  to  inform  the  seller  of 
the  illness,  who  refused  to  interfere,  and  only  recommended  that  an  ordinary  smith 
should  be  called  in.  5^^,  The  veterinary  surgeon,  Mr.  Simpson,  and  the  farrier,  Mr. 
Baird,  made  a  post  mortem  examination  of  the  animal,  and  both  agree  in  thinking,  from 
appearances  observed,  that  the  disease  has  been  of  some  days'  standing.  The  only 
omission  was  th£  not  making  a  written  memorandum  of  these  appearances  at  the  time  of 
inspection.  6thy  The  medical  evidence  exhibits  the  proverbial  difference  of  doctors  ;  but 
although  the  sheriff  has  the  highest  respect  for  the  learned  authorities  from  Edinburgh, 
Glasgow,  and  Paisley,  he  cannot  help  preferring  to  their '  theoretical  opinions  on 
h3rpothetical  cases,  the  actual  practical  inspection  of  Messrs.  Simpson  and  Baird.  And 
in  this  preference  he  is  happy  to  see  that  he  has  the  concurrence  of  these  authorities 
themselves,  who  distinctly  recognize  the  superior  advantage  of  ocular  examination. 

"  A  great  deal  of  ingenious  argument  and  authority  is  brought  forward  on  the  legal 
doctrine  of  the  onus  probandi,  as  applicable  to  cases  of  this  kind ;  but  the  sheriff 
thinks  they  have  no  great  application  to  the  present  case.  The  onus  here  was  incumbent 
S.R.B.  J.  45 
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an  both  partiea  to  prove  fheir  several  aUegations,  and  the  sheriff  has  endeaYOuied  to 
fonn  his  judgment  hy  halancing  the  one  against  the  other." 

The  pursuer  having  advocated,  The  Lord  Ordinary  pronounced  the  following 
interlocutor : — 

*'  Finds  that  the  horse  in  dispute  was  sold  as  a  sound  horse  at  a  sound  price :  Finds 
that  within  twenty-four  hours  or  therehy  of  the  time  of  sale,  the  said  horse  died  of 
inflammation  of  the  lungs,  having  previously,  and  within  a  few  hours  after  the  sale, 
shewn  indications  of  existing  illness  and  disease.  In  these  circumstances,  and  combiniog 
with  the  real  evidence  to  he  derived  from  such  a  result,  the  proved  facts,  that  the  horse, 
hefore  it  was  brought  to  the  market  had  been  heard  to  cough — that  the  pursuer  himself 
when  sent  for  on  the  morning  of  the  horse's  death,  spoke  of  him  as  having  had  a 
common  cold — that  it  had  been  kept,  for  several  months  preceding  the  sale,  constancy 
housed  in  a  warm  stable,  with  little  or  no  exercise,  and  no  work — that  such  a  course  of 
treatment  is  always  calcidated  to  induce  a  *  weak  state  of  lungs,  and  thereby  to  pre- 

*  dispose  to  inflammation,' — and  that,  on  the  other  hand,  the  horse  was  nowise  maltreated 
by  the  defender,  nor  indeed  in  any  way  subjected  to  treatment  other  than  what  is  usoal 
in  the  case  of  sound  animals,  and  which  would  in  all  probability  have  had  no  bad  effect 
on  an  animal  in  a  perfectly  sound  state — ^Finds  that,  on  a  just  and  reasonable  view  of 
the  whole  evidence,  and  according  to  the  fair  preponderance  thereof,  the  defender  hat 
sufficiently  made  out  his  defence  of  unsoundness,  and  of  a  consequent  breach  of  the 
warranty  impliedly  incumbent  on  the  pursuer :  Therefore,  repels  the  reasons  of  advoca- 
tion, and  remits  tlie cause  simpliciter  to  the  sheriff;  finds  expenses  due;  appoints  an 
account,"  &c. 

"  Note, — The  case  is  perhaps  a  narrow  one,  and  the  Lord  Ordinary  is  not  surprised 
at  the  difference  of  opinion  that  has  been  entertained  regarding  it.  On  the  whole,  how- 
ever, he  deems  the  conclusion  arrived  at  by  the  learned  sheriff,  in  the  judgment  which  his 
been  submitted  to  review,  as  safe  a  one  as  the  evidence  admits  of ;  and,  at  all  events,  he 
does  not  see  his  way  so  clearly  to  the  contrary,  as  to  hold  himself  warranted  to  disturb 
an  existing  judgment.  Had  a  jury  returned  a  verdict  in  similar  terms,  no  Court  would 
have  thought  of  overturning  it.  And  there  is  strong  expediency  in  questions  of  thii 
class  (generally  of  but  trifling  pecuniary  importance)  not  to  encourage  continued  litiga- 
tion, by  too  lightly  reversing  the  awards  of  the  local  tribunals. 

"The  Lord  Ordinary  feels  all  the  weight  of  the  veterinary  evidence  as  to  the 
possibility  of  inflammation  being  caught,  and  running  its  course  to  a  fatal  issue,  within 
twenty-four  hours  or  less.  But  this  is  but  an  occasional^  and  always  an  extraordimtnf 
occurrence.  Perhaps,  in  the  present  case,  had  the  question  turned  exdusiveiy  on  the 
repeated  trottings  in  the  market,  there  might  have  been  more  to  say  on  this  ground.  lor 
where  there  was  no  previous  exciting  or  predisposing  cause,  the  illness  might  have  been 
more  readily,  as  well  as  more  naturally,  traced  back  to  this,  as  the  only  Imown  or  con- 
ceivable source  of  the  malady.  But  the  circumstances  noticed  in  the  interlocutor  do  not 
leave  the  case  thus  bare ;  and  the  Lord  Ordinary  holds  them  enough  to  turn  the  balance 
in  the  defender's  favour ; — substantially  [649]  following  in  this,  what  he  conceives  to 
have  been  the  principle  of  decision  on  which  the  Court  proceeded  in  Brown  v,  Boreland, 
29th  June  1848,  and  Trotter  v,  Dodds,  3d  March  1849.  In  the  latter  of  these  cases, 
more  especially  (which  came  very  close  to  the  species  facti  here  presented,  but  which  is 
unfortxmately  not  reported),  the  First  Division  unanimously  reversed  a  judgment  of  the 
present  Lord  Ordinary,  under  circumstances,  it  is  thought,  not  more  favourable  to  the 
purchaser  than  those  which  here  present  themselves. 

"  The  late  lamented  Lord  Jeffrey  alluded,  in  Brown  v.  Boreland,  to  the  warranty  of 

*  seaworthiness  in  a  vessel,'  as  having  some  analogy  to  the  warranty  of  sowuiness  in 
questions  of  the  present  description ;  and  there  are  various  cases  in  that  class  decided  hj 
the  House  of  Lords,  which,  in  principle  at  least,  are  not  without  a  strong  bearing  of 
application,  especially  with  reference  to  an  argument  which  was  strenuously  maintained 
by  the  pursuer  at  the  debate,  in  regard  to  the  onus  probandu  The  following  dicta  ol 
Lord  Eldon  are   in  this  respect  valuable : — 1st,  *  That  prima  facte,  a  ship  was  to  be 

*  deemed  seaworthy.' — (Parker  v.  Potts,  3  Dow,  31).     2d,  ^  That  if  a  ship  was  seaworthj 

*  at  the  commencement  of  the  voyage,  though  she  became  otherwise  only  one  hour  after, 

*  still  the  warranty  was  complied  with,  and  the  underwriter  was  liable.'  3 J,  But  when 
the  inability  of  the  ship  to  perform  the  voyage  became  *  evident  in  a  short  time  from  the 
^  comvienceid  of  the  risk,  the  presumption  was,  that  it  was  from  causes  exuting  hefore  her 


ZZn.  Jioist  188a  PULTON  V.   WATT.  707 

^  aetting  sail  on  her  intended  voyage,  and  that  the  ship  was  tJien  not  seatocrthy,  and  the 
'  onus  probandiy  in  such  a  case,  rested  with  the  asimred  to  shew  that  the  inability  arose 
*  from  causes  subsequent  to  the  eommencemeni  of  the  voyage,' — (Watson  v,  Closh,  1  Dow, 
344) ;  and  see  also  Douglas  v.  Scougall,  4  Ibid.  277  and  278. 

"  The  present  case,  in  this  way,  comes  to  resolve  very  much  into  a  jury  question  on 
the  evidence ;  and  the  Lord  Ordinary,  tota  re  perspectay  holds  the  view  taken  by  the 
sheriff  as  upon  the  whole  fully  more  satisfactory  than  any  that  has  been  presented  on  the 
other  side." 

The  pursuer  reclaimed,  and  pleaded — ^That  the  fact  that  the  horse  died  so  soon  after 
sale,  did  not  throw  the  onus  on  him ;  on  the  contrary,  it  lay  with  the  defender.  The 
medical  evidence  shewed  that  a  horse  might  die  of  inflammation  in  the  course  of  of  twenty- 
four  hours,  and  the  result  of  the  proof  was,  that  the  animal  in  question,  though  perfectly 
sound  at  the  time  of  sale,  had  contracted  the  inflammation,  of  which  it  died,  from  being 
trotted  up  and  down  the  market  by  the  defender  after  sale. 

The  defender  not  having  been  called  on  to  reply, 

Lord  Justtce-Genercd, — ^This  seems  to  me  a  case  of  little  difficulty.  Without  entering 
into  the  question  of  onus  in  cases  of  sudden  death,  I  think,  in  the  circiunstances,  the 
Lord  Ordinary  is  right  in  his  conclusion.  Perhaps  the  interlocutor  might  be  altered ; 
but,  on  the  whole,  I  think  we  substantially  agree. 

The  Court  adhered,  

No.  119.  XXIII.  Jurist  289.     12  Feb.  1851.     2nd  Div.— Lord  Dundrennan. 

WiLUAM  Waddell,  W.S.  (Waddbll's  Tutor),  TetitioneT.—ffandyside. 

Minor — Tuior-at-Law,  Powers  of — Statute  12  and  13  Vict,  c.  51. — Circumstances  in 
which,  the  Court  granted  authority  to  a  tutor-at-law  to  complete  the  minor's  titles 
to  heritable  property,  but  refused  to  confer  on  him  special  power  to  grant  a  lease  of 
coal  for  fourteen  years,  and  a  feu-disposition  of  colliers'  houses. 

By  12  and  13  Vict.  c.  51,  "An  Act  for  the  better  protection  of  pupils,"  it  is  pro- 
vided, sect.  7 — 

"  That  if  it  shall  at  any  time  appear  to  the  factor  that  there  is  a  strong  expediency 
for  granting  abatement  of  rent,  either  temporarily  or  permanently,  or  for  renewing  or 
granting  a  lease  for  a  period  of  years,  or  for  draining,  or  for  erecting  buildings  or  fences, 
or  for  otherwise  improving  the  estate  in  a  manner  not  coming  within  the  ordinary  course 
of  factorial  management,  he  shall  report  the  same  to  the  accountant,  who  may  order 
any  necessary  inquiry,  and  shall  state  his  opinion  thereon  in  writing ;  and  such  report 
and  opinion  may  be  submitted  by  the  factor,  to  the  Lord  Ordinary,  with  a  note  praying 
for  the  sanction  of  the  Court  to  the  measure  proposed ;  and  the  Lord  Ordinary  shall, 
with  or  without  further  inquiry,  report  the  matter  to  the  Court,  who,  if  they  consider 
it  expedient  and  consistent  with  due  regard  to  the  amount  of  the  estate  at  the  time, 
may  sanction  the  measure." 

And  sect.  22— 

"  That  except  as  to  the  mode  of  appointment  and  caution,  the  provisions  of  this  act 
relating  to  judicial  factors,  or  relating  to  the  office,  powers,  and  duties  of  the  accountant 
appointed  by  this  act,  shall  be  applicable,  in  so  far  as  the  same  admit  of  application,  to 
every  person  who,  after  the  passing  of  this  act,  [290]  shall  be  served  tutor-of-law  to 
any  person,  or  appointed  tutor-dative  to  any  pupil  or  insane  person  or  idiot^  or  served 
curator  to  any  insane  person  or  idiot." 

The  petitioner  was,  on  1st  May  1850,  served  tutor-at-law  to  his  niece,  Miss  Georgina 
Catherine  Waddell,  eldest  daughter  of  his  brother,  the  deceased  George  Waddell  of 
Balquhatstone. 

The  present  was  an  application,  on  two  reports  from  the  tutor,  for  special  powers  of 
the  nature  specified  below. 

The  Accountant-General  stated,  that — 

"  In  the  first  report,  power  was  sought  to  grant  a  lease,  for  a  term  of  fourteen  years, 
of  a  colliery  situated  in  the  lands  of  Balquhatstone,  which,  at  the  death  of  Mr.  George 
WaddeU,  on  10th  March  1850,  was  leased  to  Mr.  John  Russell  for  a  period  of  ten 
years  from  2d  August  1843  :     Also  to  grant  a  feu-right  for  certain  workmen's  houses. 
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''The  tutoT-at-law  stated,  that  Mr.  Bussell  having  been  sequestrated  in  April  1850, 
the  lease,  in  terms  of  a  special  clause  to  that  effect,  feU  accordmgly. 

'*  To  prevent  the  injury  which  would  ensue  from  a  total  stoppage  of  the  works,  the 
tutor-at-law  has  got  them  carried  on  in  the  meantime  by  a  responsible  party  (Mesan, 
Brown  and  Russell),  who  is  willing  to  become  tenant  on  a  fourteen  years'  lease,  at  a 
rent  of  L.250  for  the  first  year,  and  L.300  per  annum  for  the  remainder  of  the  lease. 

''  There  is  produced  to  the  accountant  a  report  on  the  coal-workings  and  coal-field  of 
Balquhatstone,  dated  15th  J\ily  1850,  by  Mr.  William  M'Creath,  mining-engiiwei^ 
Drumpark,  Coatbridge. 

"  The  reporter  recommends  a  lease  of  '  at  least  fourteen  years,  in  order  to  be  a 
}  mutual  benefit  to  both  landlord  and  tenant.'  He  further  considers  the  fixed  rent 
offered  by  Messrs.  Brown  and  KusseU,  of  L.250  for  the  first  year,  and  L.300  per 
annum  for  the  remainder  of  the  lease,  '  a  fair  and  adequate  rent  for  the  coal-field  in 
'  question  ; '  and  he  thinks  '  it  will  also  be  necessary  to  grant  a  tenant  the  feu-right  to  a 
portion  of  ground  for  the  purpose  of  building  workmen's  houses,  it  being  impossible  to 
extend  and  carry  on  the  colliery  without  such  accommodation. 

"  !«/.  As  to  the  duration  of  the  Lease. — ^The  accountant  can  only  express  the  opinioD, 
that  it  wiU  be  extremely  beneficial  to  the  estate. 

2d,  As  to  the  proponed  Rent, — The  former  tenant,  Mr.  Russell,  was  liable  either  in  a 
fixed  rent  of  L.300  per  annum,  or  a  certain  lordship ;  but,  in  point  of  fact,  he  alwajg 
was  charged  according  to  the  lordship,  which  appears  not  to  have  exceeded  L.200  per 
annum. 

'*  The  accountant  is  satisfied  that  the  course  proposed  by  the  tutor-at-law  is  the  one 
likely  to  prove  the  most  beneficial  to  the  estate — namely,  were  the  rent  offered,  of  L250 
per  annum  for  the  first  year,  and  L.300  per  annum  for  the  remainder  of  the  lease, 
authorised  to  be  accepted. 

"  3(i.  FevrRiyht, — It  is  stated  by  the  tutor  in  his  report,  that  certain  workmen's 
houses  adjoining  the  colliery  were  erected  by  the  former  tenant  Mr.  Russell  on  the  feikh 
of  obtaining  a  feu-right  to  the  ground,  but  which  the  pupil's  father  delayed  granting, 
as  Mr.  Russell  was  then  in  arrear  of  rent.  The  accountant  is  of  opinion,  that  the 
power  here  sought  may  be  granted.  The  arrear  of  rent  and  interest^  amounting  to 
L.378,  is  stated  to  have  been  paid. 

'^  In  the  second  report,  there  is  power  sought  to  complete  the  pupil's  titles  to  tbe 
properties  and  superiorities  which  belonged  to  her  father,  to  enter  and  receive  vaasala, 
and  to  grant  charters  and  precepts  of  dare  constat.  The  accountant  is  of  opinion, 
that  these  powers  are  necessary  for  the  beneficial  management  of  the  estate." 

The  case  having  been  reported  to  the  Court — 

Haruiyside,  for  the  petitioner,  quoted  Halkett,  24th  Nov.  1847.  Thriepland, 
7th  June  1848.  Mackay,  18th  June  1848.  The  statute  assimilated  the  powers  of  a 
tutor  to  those  of  a  factor  appointed  by  the  Court. 

Lord  Justice-Clerk. — But  that  clause  in  the  statute  does  not  remove  the  difficulty 
which  I  feel.  It  is  one  thing  to  give  special  powers  to  our  own  oflScer  appointed  with 
limited  powers,  and  another  thing  to  give  them  to  an  officer  appointed  by  the  law  with- 
out any  such  powers. 

^a7i^//etWe  quoted  Somerville,  6th  Feb  1836.  Carnegie,  22dDec.  1838.  Crawford, 
6th  July  1839.     Speirs,  11th  July  1848. 

Lord  Moncreiff. — ^The  case  of  Vere  was  a  most  important  one  in  reference  to  the 
present  question. — (Vere  v.  Dale,  29th  Feb.  1804 ;  M.  16,389).  Has  any  decision  occurred 
to  controvert  that  ? 

Handy  side. — That  was  a  case  of  feu,  and  the  Court  refused  the  application  on  the 
ground  that  what  was  asked  was  power  to  alienate. 

Lord  Justice-Clerk. — I  do  not  see  any  case  in  which  these  powers  w^ere  given  to  i 
tutor-at-law.  He  is  an  officer  appointed  by  the  law,  and  a  party  of  whom  the  law  in 
some  respects  entertains  a  jealousy ;  and  it  is  of  great  importance,  though  I  do  not  go 
on  that  alone,  that  so  far  as  we  see  at  present,  there  is  no  case  in  which  such  powers 
have  been  given  to  a  tutor-at-law.  But,  indeed,  I  am  not  disposed  to  interfere,  in  the 
way  proposed,  with  the  office  of  tutor.  If  we  go  on  continually  granting  special  powers, 
that  office  will  soon  be  abolished  altogether.  But  further,  in  the  particular  circiunstances 
of  the  case,  I  am  not  disposed  to  grant  these  powers.  There  are  seven  years  to  run 
before  the  pupil  obtains  her  puberty,  and  I  see  no  reason  why  the  tutor  should  be 
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authorised  to  grant  this  lease  for  seven  years  additional ;  the  difference  of  rent  cannot 
be  very  great.  The  granting  of  such  powers  involves  considerable  responsibility  on  our 
part ;  and  if  we  grant  them  here,  we  must  do  so  in  every  case — and  I  am  not  prepared 
to  do  that^  the  more  so  that  I  am  somewhat  staggered  by  what  was  done  in  some  of 
the  cases  quoted. 

Lord  Medwyn, — I  concur. 

Lord  Gockhum. — I  am  of  the  same  opinion.  The  policy  of  the  law  is,  that  the 
estates  of  minors  should  be  managed  by  officers  of  limited  powers,  who  are  responsible  for 
their  acts.  Being  so,  they  are  of  course  glad  to  apply  to  the  Court  in  reference  to  any- 
thuig  as  to  which  they  are  doubtful,  because  then  they  can  always  say  that  the  Court 
approved  of  what  they  did.  But  I  do  not  approve  of  such  a  mode  of  proceeding  at  all. 
It  is  just  making  the  Court  tutor-at-law  for  aU  the  estates  in  Scotland.  Therefore,  unless 
in  cases  of  necessity,  in  special  cases,  I  am  not  for  granting  such  powers  as  are  now 
asked. 

Lord  Mowyreiff. — I  am  of  the  same  opinion.  There  were  several  cases  in  which  the 
tutor  applied  for  authority  to  make  a  reduction  in  the  tenant's  rents,  the  rents  being  too 
high ;  but  in  all  these  the  Court  refused  to  interfere,  and  left  the  tutor  to  act  on  his  own 
lesponsibiHty. 

The  Court  pronounced  the  following  interlocutor : — 

"  Having  resumed  consideration  of  the  note  for  William  Waddell,  W.S.,  tutor-at-law 
to  Miss  Greorgina  Catherine  Waddell,  and  heard  counsel  for  him,  grant  authority  to  him 
to  complete  the  minor's  titles  to  the  heritable  property  for  the  purposes  intimated  in 
the  said  note;  but  quoad  ultra,  refuse  the  prayer  of  the  said  note." 


No.  171.  XXIII.  Jurist  426.     11  March  1851.     2nd  Div.— Lord  Dundrennan. 

John  Stephekson  and  Company,  and  Others,  Suspendera. — Dean  of  Faculty 

{M'Neill),  Adam, 

The  Caledonian  Railway  Company,  and  Others,  Bespondents. — For  Caledonian 
Company,  Potion ;  for  Clydesdale  Shareholders,  Cowan,  Mackenzie. 

Interdict — Process — Railway — Partnership. — The  A  railway  company  was  by  statute 
amalgamated  with  the  B  railway  company,  imder  the  proviso  that,  on  notice  given  by 
the  A  shareholders,  the  B  company  should  be  bound  to  purchase  and  redeem  their 
stock  at  a  certain  specified  price.  The  A  shareholders  gave  the  required  notice,  and 
thereafter  raised  actions  against  the  B  company,  for  pa3rment  of  the  redemption-money. 
Thereupon  certain  parties,  who  stated  tliat  they  were  creditors  of  the  B  company,  for 
work  done  in  the  formation  of  both  railways,  and  had  obtained  decree  for  their  debts, 
but  that  the  B  company,  though  willing,  were  for  the  present  imable  to  meet  the 
same,  applied  for  interdict  against  the  B  company  paying  the  redemption-money,  and 
against  the  A  shareholders  from  proceeding  against  the  B  company  for  recovery  of  the 
same,  until  the  suspenders  should  be  paid,  on  the  ground  that  the  A  shareholders,  as 
in  a  question  with  the  applicants,  were  truly  partners,  and  not  creditors  of  the  B 
company.  The  Courts  without  giving  any  opinion  on  the  points  raised,  refused  the 
interdict  as  incompetent.  ^ 

The  Caledonian  Railway  Company  was  incorporated  by  an  Act  passed  in  the  year 
1845.  On  18th  August  1846,  before  any  of  the  lines  were  completed,  an  Act  was  passed^ 
9  and  10  Vict.  c.  379,  by  sect.  5  of  which  it  was  declared  that,  from  the  psissing  thereof, 
the  PoUoc  and  Grovan  and  Clydesdale  Junction  Railway  Companies  should  be  united  and 
incorporated  with  the  Caledonian  Railway  Company. 

By  sect.  6,  the  original  capital  of  the  Caledonian  Railway  Company,  being 
L2,100,000,  was  increased  to  L.2,550,000,  the  additional  L.450,000  being  contributed 
by  the  two  amalgamated  companies.  The  additional  capital  was  to  be  denominated 
'*  Caledonian  Railway  (Clydesdale  Junction)  Guaranteed  Stock,"  and  was  divided  into 
9000  shares,  of  the  nominal  value  of  L.50  each ;  and  it  was  declared,  that  these  shares 
should  be  entitled  to  a  priority  of  dividend,  and  should,  in  other  respects,  confer  such 
and  the  like  powers,  privileges,  and  benefits,  and  should  be  liable  to  such  and  the  like 
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[427]  rules,  regulations,  and  provisions,  as  the  original  shares  in  the  capital  or  jointrsiock 
of  the  Caledonian  Railway  Company  conferred,  and  were  liable  to. 

By  sects.  17  and  18  it  was  provided,  that  the  holders  of  the  Caledonian  Railway 
(Clydesdale  Junction)  guaranteed  stock  should  have  a  lien  on  the  two  railways  amal- 
gamated, for  payment  of  the  guaranteed  dividends ;  and  that  this  lien  might  be  enforced 
by  the  appointment  of  a  judicial  factor. 
By  sect.  21— 

''That  the  several  registered  proprietors  of  the  foresaid  9000  guaranteed  shares  shall 
have  right,  at  any  time  before  the  15th  August  1849,  to  require  the  Caledonian  Kailvaj 
Company,  by  a  written  notice  given  to  their  secretary,  to  redeem  by  purchase,  as  after 
provided,  the  shares  belonging  to  them  respectively,  or  any  number  thereof ;  and  upon 
such  notice  being  so  given,  the  Caledonian  Railway  Company  shall  be  bound  and  obliged 
to  purchase  the  shares  specified  therein,  and  to  pay  to  the  proprietors  of  the  same  the 
sum  of  L.75  for  and  as  the  agreed  on  price  and  value  of  each  such  share ;  and  such  price 
shall  be  payable  and  be  paid  by  four  equal  instalments,  on  the  15th  days  of  the  months 
of  August  in  the  years  1850,  1851,  1852,  and  1853 ;  and  upon  payment  of  each  sndi 
instalment  to  the  registered  proprietor  of  any  such  share,  or  lawful  tender  of  the  amount 
thereof,  and  deposit  of  the  said  amount  in  bank  in  his  name,  or  for  his  behoof,  a 
corresponding  proportion  of  the  foresaid  guaranteed  dividend,  and  of  the  surplus  profits 
of  the  company,  shall  be  thereby  redeemed,  and  shall  cease  to  belong  to  the  proprietor 
of  such  share." 
By  sect.  23 — 

"  That  it  shall  be  lawful  to  the  Caledonian  Railway  Company,  for  the  purpose  of  the 
redemption  or  purchase  of  the  said  guaranteed  stock,  from  time  to  time  to  raise,  in 
addition  to  the  sums  which  they  are  authorized  to  raise  by  the  Caledonian  Railway  Act 
1845,  or  which  they  may  be  authorized  to  raise  by  any  other  Act  to  be  passed  in  the 
present  session  of  Parliament,  the  further  sum  of  L.675,000,  by  the  creation  of  new 
shares  or  stock,  upon  such  terms  and  in  such  manner  as  may  have  been  or  may  be  agredd 
upon  at  any  extraordinary  meeting  or  meetings  of  the  company,  and  the  new  shai«s  or 
stock  created  by  virtue  of  this  Act  shall  become  part  of  the  general  capital  of  the 
company." 

Under  this  Act,  the  Caledonian  Company  obtained  possession  of  the  PoUoc  and 
Govan,  and  Clydesdale  Junction  Railways.  The  respondents,  other  than  the  Caledonian 
Company  were  registered  proprietors  of  (Clydesdale  Junction)  guaranteed  stock.  In 
terms  of  sect,  21,  they  served  notices  on  the  Caledonian  Company,  and  thereafter  they 
raised  actions  against  them  for  payment  of  the  price  or  redemption-money  of  the  shares, 
the  first  instalment  being  due  on  15th  August  1850. 

The  suspenders  then  made  the  present  application  for  interdict,  stating  that  they 
were  creditors  of  the  Caledonian  Company  for  work  done  in  the  formation  of  the  line  of 
that  and  the  Clydesdale  Junction  Railway ;  that  these  debts  were  incurred  prior  to 
August  1850;  that  they  held  decrees  against  the  Caledonian  Company  for  the  same; 
and  that  one  of  them  also  held  debenture  bonds  by  the  Caledonian  Company,  which  were 
past  due ;  that  the  Caledonian  Company  had  never  denied  that  these  debts  were  due  hy 
them  to  the  suspenders,  and  had  all  along  expressed  themselves  willing  to  pay  them 
whenever  the  state  of  tlieir  finances  would  enable  them  to  do  so,  but  that  the  Company 
was  for  the  present  totally  unable  to  meet  its  engagements.  In  these  circumstances,  the 
suspenders  prayed  the  Court — 

*'  to  interdict  the  respondents,  the  Caledonian  Railway  Company,  from  making  payment 
to  the  other  respondents,  the  said  James  Baird,"  &c.  "or  to  any  other  persons  being  or 
professing  to  be  proprietors  of  Caledonian  Railway  (Clydesdale  Junction)  guaranteed 
shares,  of  the  sum  of  L.75  per  share,  as  the  redemption-money  or  price  of  the  said 
Caledonian  Railway  (Clydesdale  Junction)  guaranteed  shares,  held  or  alleged  to  be  held 
by  them  as  aforesaid,  or  of  any  part  or  portion  or  instalment  thereof,  until  the  debts  due 
and  resting-owing  by  the  respondents,  the  Caledonian  Railway  Company,  to  the  sus- 
penders, as  set  forth  in  the  annexed  statement  of  facts,  shall  be  paid  and  satisfied  in 
fuU  3  or  at  least  to  interdict  the  respondents,  the  said  Caledonian  Railway  Company, 
from  applying  any  part  or  portion  of  their  ordinary  funds  or  revenues  in  payment  of  the 
said  price  or  redemption-money,  or  in  payment  of  any  part  or  portion,  or  instalment  of 
the  said  price  or  redemption-money,  of  the  said  Caledonian  Railway  (Clydesdale  Junction) 
guaranteed  shares ;  and  from  making  payment  of  the  said  price  or  redemption-money, 
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or  any  part  or  portion  or  instalment  thereof,  otherwise  than  out  of  the  sum  of  L.67 5,000, 
which  the  respondents,  the  said  Caledonian  Railway  Company,  are  specially  authorized 
to  raise  for  the  redemption  or  purchase  of  the  said  guaranteed  shares,  hy  the  23d  section 
of  the  Caledonian,  PoUoc  and  Govan,  and  Clydesdale  Junction  Railways  Amalgamation 
Act  1846,  until  the  debts  due  and  resting-owing  by  the  respondents,  the  Caledonian 
Railway  Company,  to  the  suspenders,  shall  be  first  paid  and  satisfied  as  aforesaid ;  and 
also  to  interdict  tJie  respondents,  the  said  James  Baird/'  <fec.  '^from  using  any  diligence, 
or  other  legal  proceedings,  against  the  ordinary  funds  and  effects,  or  moveable  estate,  of 
the  respondents,  the  Caledonian  Railway  Company,  with  the  view  or  to  the  effect  of 
recovering  payment  therefrom  of  the  foresaid  price  or  redemption-money  of  the  said 
shares  held  by  them  as  aforesaid,  or  of  any  part  or  portion,  or  instalment  thereof,  until 
the  said  debts  due  to  the  suspenders  by  the  respondents,  the  Caledonian  Railway 
Company,  shall  be  paid  and  satisfied  as  aforesaid/' 

The  Lord  Ordinary  granted  interim-interdict. 

The  Caledonian  Company  lodged  answers,  in  which  they  admitted  that  they  were 
indebted  to  the  suspenders  as  alleged,  that  they  were  at  present  unable  to  meet  their 
claims,  and  that  proceedings  had  been  instituted  by  the  other  respondents  for  payment 
of  the  redemption-money  of  the  guaranteed  stock.  They  stated  that  they  had  been 
unable  to  raise  the  special  fund  authorized  by  sect.  23,  but  that  they  were  ready  to  obey 
any  direction  that  might  be  given  by  the  Court  in  reference  to  the  question  between  the 
suspenders  and  the  other  respondents. 

The  Clydesdale  Junction  shareholders  lodged  answers,  in  which  they  stated,  that  the 
Caledonian  Company  had  used  the  capital  contributed  by  them  in  the  completion  of  the 
Clydesdale  Jimction  and  PoUoc  and  Govan  lines,  and  had  drawn  the  whole  revenues 
thereof  since  they  were  opened  for  traffic.  They  pleaded,  that  they  were  just  and  lawful 
creditors  of  the  Caledonian  Company  for  the  redemption-money  of  the  Clydesdale 
Junction  shares :  That  having  paid  up  all  calls  due  on  the  guaranteed  stock,  they  were 
not  personally  liable  for  any  debts  or  obligations  of  the  Caledonian  Company :  That  they 
were  entitled  to  proceed  for  recovery  of  the  redemption-money,  in  the  same  way  as  any 
ordinary  personal  creditors  of  the  company ;  that  the  present  application,  being  an  inter- 
ference with  their  right  of  legal  action  and  diligence  in  the  prosecution  of  their  claims, 
was  irregular  and  incompetent ;  and  the  questions  attempted  to  be  raised  by  the  sus- 
penders could  not  be  competently  tried  in  a  process  of  suspension  and  interdict. 

The  Lord  Ordinary  having  reported  the  case,  the  suspenders  pleaded — In  a  question 
with  the  suspenders,  the  Clydesdale  Jimction  shareholders  must  be  held  to  be  partners, 
not  creditors,  of  the  Caledonian  Company.  At  the  period  when  the  amalgamation  took 
place,  the  lines  were  not  completed,  and  the  debts  due  to  the  suspenders  [428]  were 
incurred  on  account  of  the  formation  of  the  lines.  The  suspenders  were  thus  employed 
by  a  concern  of  which  these  parties  were  then  partners ;  the  funds  of  that  concern  were 
not  sufficient  for  the  payment  of  its  proper  debts,  and  these  parties  therefore  were  not 
entitled  to  take  anything  from  the  funds  to  the  prejudice  of  the  suspenders,  who  were 
their  own  creditors,  as  well  as  creditors  of  the  Caledonian  Company.  But  separately, 
there  was  a  special  fund  appropriated  by  statute,  out  of  which  alone  the  redemption- 
money  was  appointed  and  allowed  to  be  paid ;  and  accordingly,  the  Caledonian  Company 
were  not  entitled  to  pay,  and  the  other  respondents  were  not  entitled  to  demand  payment 
of  the  redemption-money,  otherwise  than  out  of  this  special  fund.  The  question,  on  the 
whole,  came  to  this : — The  suspenders  had  constituted  their  debt  against  the  Caledonian 
Company ;  they  were  unable  to  pay.  The  Clydesdale  Junction  shareholders  had  raised 
an  action  for  the  prices  of  the  shares — and  the  point  was,  whether  the  suspenders  could 
by  any  means  prevent  the  funds  of  the  concern  going  to  these  retiring  partners,  to  the 
prejudice  of  the  true  creditors,  as  well  of  them  as  of  the  rest  of  the  company.  There  was 
no  principle  on  which  the  present  application  could  be  refused;  the  remedy  was 
competent,  and  the  equity  of  the  case  clear.  The  whole  respondents  were  partners,  and 
liable  to  the  suspenders  till  paid. 

Lord  Justice-Clei'k, — I  do  not  think  we  require  any  reply  on  the  part  of  the 
respondents.  Not  that  I  give  an  opinion  on  any  of  the  points  raised  in  the  present 
discussion — that  the  respondents  are  not  creditors,  but  partners — and  that,  even  if  they 
get  decree,  they  cannot  compete  with  the  suspenders,  who  have  got  prior  decrees.  The 
respondents  say,  "  When  we  get  our  decree,  we  shall  be  entitled  to  rank  with  you ; "  but 
the  suspenders  answer,  "  No ;  you  shall  not  even  get  decree ; "  and  accordingly  ask  us  to 
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interdict  them  from  proceeding  to  get  decree.  But  who  ever  heard  of  a  sospension  and 
interdict  of  such  a  nature  ?  The  suspenders  may  find  it  difficult  to  make  good  their  debt> 
though  I  know  no  law  to  the  effect  that  they  cannot  proceed  against  a  railway  companj, 
just  as  against  a  private  party ;  they  may  sequestrate,  or  apply  for  the  appointment  of 
a  judicial  factor.  But  at  present  they  take  no  steps  except  presenting  this  note  of 
suspension  and  interdict,  directed  against  other  parties,  who  are  to  claim  as  creditors— 
and  that  avowedly  on  the  principle,  that  when  the  competition  shall  arise,  they  may  haTe 
a  preference.  But  it  is  quite  plain  that  we  cannot  assume  here,  that  when  the  competi- 
tion arises,  they  will  be  found  to  be  in  the  right,  and  will  draw  payment  in  preference 
to  these  other  parties,  who  maintain  that  they  are  just  aa  good  creditors  as  the  suspenden 

Lord  Medtoyn, — The  case  appears  to  me  in  just  the  same  light.  It  is  not  alleged  that 
the  Caledonian  Company  are  putting  away  funds.  The  question,  whether  the  respondentB 
are  creditors  or  shareholders,  will  remain  behind,  as  well  as  the  whole  question,  which 
of  these  two  parties  is  to  rank  first.  The  suspenders  must  just  follow  out  their  diligence, 
and  allow  the  others  to  do  so  also. 

Lord  Murray,  ^ — I  agree.  I  do  not  think  anything  of  the  kind  now  asked  of  as, 
was  ever  done  by  the  Court  before,  and  I  see  nothing  to  move  us  to  make  a  precedent  to 
such  an  effect.     There  is  no  course  but  to  refuse  the  note. 

Interdict  recalled^  and  note  refused. 


No.  273.      XXIII.  Jurist  634.     15  July  1851.     1st  Div.— Lord  Colonsay. 

Mrs.  Grace  Hill  or  Bbveridgb  and  Others,  Petitioners. — Patton. 

Factor  Loco  Tutoris. — Special  powers — Process, — The  Court  refused,  under  the  same 
petition,  to  appoint  a  factor  loco  tutorisy  and  also  to  grant  him  special  powers. 

Minor — Factor  Loco  Tutoris — Special  Powers — Lease, — The  proprietor  of  a  small  estate, 
who  had  been  in  use  to  reside  on,  and  to  farm  the  same  himself,  died,  leaving  a  pupQ 
heir.  The  factor  loco  iutoi'is,  on  the  report  of  skilled  persons  to  the  effect  that  it 
would  be  injurious  to  the  property  to  let  it  on  lease  for  a  shorter  period  than  nineteen 
years,  having  applied  for  power  to  grant  a  lease  for  that  period,  the  Court  refused 
the  same,  but  granted  power  to  let  the  lands  up  to  the  date  of  the  pupil's  majority, 
or  for  nineteen  years,  with  a  break,  in  favour  both  of  the  pupil  and  the  tenant,  at  the 
date  of  his  majority. 

This  was  an  application  for  the  appointment  of  a  factor  loco  tutoris  to  Charles  Hill, 
a  pupil  in  the  11th  year  of  his  age. 

The  petitioner  stated,  that  the  late  Charles  Hill,  the  pupiFs  father — 

"  was  proprietor  of  the  lands  and  mills  of  Luthrie,  and  lands  of  Skilmervie,  lying  in  tlie 
parish  of  Creich,  and  county  of  Fife,  which  he  farmed  and  retained  in  his  natural 
possession.  At  a  meeting  of  his  relations  after  his  funeral,  the  state  of  his  possession 
of  these  lands  was  taken  carefully  into  consideration,  and  it  was  the  unanimous  feeling 
and  opinion  of  the  relations,  both  on  the  father  and  mother's  side,  that  it  would  be  a 
very  serious  loss  to  the  estate  were  the  whole  houses  and  lands  not  immediately  let  on 
a  lease  for  the  ordinary  endurance  of  nineteen  years,  to  commence  from  and  after  the 
term  of  Martinmas  last.  The  petitioners  and  other  friends  have  consulted  with  two 
valuators,  both  of  whom  have  had  much  practical  experience  in  such  business,  and  they 
find  that  neither  could  a  tenant  advantageously  cultivate  the  lands,  nor  could  he  gi^ 
the  same  rent  on  a  short  lease  as  on  one  of  the  ordinary  endurance  of  nineteen  years; 
the  tenant  being  placed  under  such  restrictions  as  will  insure  the  proper  management  of 
the  lands. 

"The  petitioners  are  aware  that,  in  ordinary  circumstances,  the  Court  declines  to 
give  any  special  powers  to  factors  until  their  appointment  has  been  made,  and  an 
application  be  made  by  them  for  these  powers ;  but  as  the  season  for  advertising  the 
farms,  with  any  prospect  of  obtaining  a  tenant  for  the  present  year,  wiU  have  passed 
unless  the  powers  be  forthwith  granted,  and  as  it  is  of  pressing  urgency  that  the  fanos 
should  be  let  immediately,  it  is  humbly  thought  that  your  Lordships  may,  in  the  present 

^  Lord  Murray  sat  in  the  absence  of  Lords  Moncreiff  and  Cockburn. 
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case,  see  cause  to  give  the  necessary  authority  at  the  same  time  that  the  appointment 
isjmade." 

4  Certificates  by  the  two  valuators  referred  to  were  produced,  and  were  to  the  effect, 
that  the  lands  "  should  be  let  on  lease  for  the  ordinary  period  of  nineteen  years,  and 
that  a  lease  for  any  shorter  period  would  be  injurious.'' 

The  petitioners  prayed  the  Court  to  appoint  Mr.  Thomas  Hill — 

"to  be  factor  loco  iutorU  to  the  said  Charles  Hill,  with  the  usual  powers,  he  finding 
caution  before  extract,  in  terms  of  the  Act  of  Sederunt ;  also  to  empower  and  authorize 
the  said  THomas  Hill,  after  due  advertisement,  to  let,  either  by  private  bargain  or 
public  auction,  the  lands  and  mill  of  Luthrie,  including  the  dwelling-house,  and  offices, 
and  pertinents,  and  lands  and  houses  of  Skilmervie,  together  or  separately,  for  nineteen 
years,  or  for  such  other  period  as  may  appear  reasonable  to  your  Lordships." 

The  Court  refused  to  grant  the  special  power  as  craved,  but  appointed  Mr.  Hill 
factor  loco  tutoris. 

Thereafter  the  factor  gave  in  a  report  to  the  accountant  of  Court,  under  sect.  7  of 
the  Pupil's  Protection  Act,  stating  the  facts  above  mentioned ;  and  the  accountant  having 
reported  in  favour  of  the  expediency  of  letting  the  lands  on  a  nineteen  years'  lease,  the 
factor  lodged  a  note  to  the  Lord  Ordinary  craving  special  power  as  before. 

Lord  Colonsay  reported  the  case,  stating  that  the  question  was,  whether  the  lands 
should  be  let  for  nineteen  years,  or  only  for  eleven — that  was,  up  to  the  period  when 
the  pupil  would  attain  majority.  The  estate  was  small — about  175  acres  Scots;  and  it 
would  be  difficult,  if  not  impossible,  to  let  the  lands  without  letting  the  mansion-house 
along  with  them. 

Lord  Justice-General, — ^I  think  the  expediency  of  letting  the  mansion-house  along 
with  the  estate,  is  clear ;  but  we  certainly  cannot  authorize  the  factor  to  do  so  unless  on 
the  strongest  reasons.  I  am  not  for  laying  down  any  general  rule  of  law — but  if  this 
pupil,  when  he  comes  of  age,  should  wish  to  do  as  his  father  did  before  him,  and  to  farm 
his  own  property,  would  it  not  be  very  awkward  that  he  should  find  the  mansion-house 
let?  I  am  not  for  making  any  such  precedent.  It  is  for  the  minor  himself  to  judge, 
when  he  comes  of  age,  what  is  to  be  done  with  his  property — and  I  scarcely  think  we 
can  authorize  a  lease  of  longer  duration  than  up  to  his  majority. 

[635]  Patton  for  factor — ^All  the  pupil's  relations  are  agreed  in  favour  of  a  lease  for 
nineteen  years. 

Lord  Colonsay, — Perhaps  the  lease  might  be  for  nineteen  years,  with  a  break  at  the 
end  of  eleven. 

The  Court  pronounced  the  following  interlocutor  : — 

"  On  report  of  Lord  Colonsay,  on  the  note  for  special  powers  for  Thomas  Hill,  as 
factor  loco  tutoris  to  Charles  Hill,  authorize  and  impower  the  said  Thomas  Hill,  as  factor 
loco  tutoris  foresaid  to  let  the  lands  of  Luthrie  and  Skilmervie,  as  well  as  the  mansion- 
house  on  Luthrie,  with  their  respective  accessories,  all  as  formerly  possessed  by  the 
deceased  Charles  Hill,  either  together  or  separately,  after  due  advertisement  for  offers, 
in  the  two  newspapers  published  at  Cupar-Fife,  and  in  the  North  British  Advertiser,  for 
four  successive  weeks,  and  that  under  the  stipulations  required  by  the  rules  of  good 
husbandry  in  the  district,  for  the  period  either  of  eleven  years  or  of  nineteen  years, 
from  and  after  the  term  of  Martinmas  1851,  and  with  a  break  in  the  latter  case,  in 
favour  both  of  the  pupil  and  tenant,  at  Martinmas  1862,  and  decern." 

[S.C.  13  D.  952.] 


No  283.  XXm.  Jurist  648.     18  July  1851.     Ist  Div.— Lord  Ivory. 

Janbt  Drummond  and  Others,  Pursuers. — Lord-Advocate  (Moncreiff),  Donaldson. 

KoBERT  Douglas  and  Company,  Defenders. — Neaves,  Inglis. 

Lease — Delivery — Fraud — Summons — Relevancy — Issue. — A  raised  an  action  against  B, 
concluding  to  have  it  found  and  declared  that  a  lease  was  null  and  void,  on  the  ground 
that  B,  the  alleged  lessee,  [649]  had  obtained  his  (A's)  subscription  as  lessor,  by  falsely 
€uid  fraudulently  representing,  that  on  tlie  day  immediately  following,  he,  B,  would  be 
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prepared  to  pay  up  arrears  and  find  security — ^he,  the  said  B,  having  at  the  same  time 
no  intention,  and  not  being  prepared,  to  pay  and  find  security  as  represented,  ^o 
conditions  to  that  effect  were  inserted  in  the  lease  proposed  to  be  set  aside — ^The  action 
held  relevant,  and  issue  granted  to  try  the  question. 

This  was  an  action  to  have  it  declared  that  a  lease  was  null  and  void,  on  the  gromid 
of  fraud  and  misrepresentation. 

The  pursuers  were  the  representatives  of  the  deceased  John  Drummond,  who  held  a 
long  lease  of  subjects  situated  at  Hosh,  in  tlie  neighbourhood  of  Crieff.  He  had  con- 
veyed the  lease  to  John  Wright  by  a  disposition  and  assignation  in  security  of  advances. 

Drummond  and  Wright  being  thus  the  parties  having  a  title  to  the  subjects,  agreed 
to  grant  a  nineteen  years'  lease  of  them  to  the  defenders,  Robert  Douglas  and  Companj, 
of  which  firm  Robert  Douglas  and  James  Laing  were  partners.  Possession  followed  on 
this  agreement  at  Whitsunday  1845. 

In  1847,  the  copartnery  was  dissolved,  and  the  fact  was  announced  to  Dranunond 
and  Wright  by  Laing,  who  at  the  same  time  intimated  his  desire  that  the  lease,  vhich 
had  not  been  reduced  to  writing,  should  be  given  up.  The  lessors  declined  to  accede  to 
this  proposal,  and  fixed  a  meeting  with  Douglas  at  the  office  of  McLaren,  their  agents 
with  the  view  of  having  the  lease  executed. 

The  summons  set  forth,  that — 

"  After  the  whole  parties  left  the  office  of  Mr.  McLaren,  the  said  Robert  Dou^ 
having  conceived  the  fraudulent  design  of  getting  a  lease  subscribed  in  his  favour  as  sole 
tenant,  returned,  and  falsely  and  fraudulenUy  stated  to  Mr.  McLaren,  that  since  they  bid 
left  his  office,  arrangements  had  been  made  whereby  the  said  John  Wright  and  the  said 
deceased  John  Drummond  had  agreed  to  accept  of  him,  the  said  Robert  Douglas,  as  sole 
tenant,  and  requested  him  to  extend  the  lease  accordingly  in  his  name,  for  subscriptioD 
in  the  evening :  That  the  said  James  McLaren,  never  supposing  that  any  trick  or  fraud 
was  intended,  had  the  lease  extended  ;  and  when  the  parties  arrived,  in  the  evening  of 
the  Idth  day  of  April  1847,  to  complete  the  transaction,  the  said  John  Drummond  and 
John  Wright,  finding  the  lease  extended  in  favour  of  Robert  Douglas,  as  sole  tenant^ 
refused  to  subscribe  it,  and  stated  that  the  defender,  Robert  Douglas,  could  only  be 
accepted  of  as  sole  tenant  on  two  conditions— ^/^r^^,  that  he  should  pay  up  all  arrears; 
and,  secondly^  that,  in  room  of  the  defender  James  Laing,  he  should  give  a  security  for 
I)ayment  of  the  rents  thereafter  to  become  due :  That  the  defender  the  said  Robert 
Douglas,  in  prosecution  of  the  fraudulent  design  which  he  had  conceived,  and  in  order 
to  induce  the  said  John  Drummond  and  John  Wright  to  subscribe  the  lease  which  he 
had  got  extended  as  above  set  forth,  falsely  and  fraudulently  represented  that  he  was 
prepared  to  return,  and  would  return,  on  the  following  day  to  Mr.  M*Laren  with  the 
whole  rents  then  due,  and  bring  with  him  a  responsible  cautioner  to  enact  himself  as 
security  for  the  whole  rents  thereafter  to  become  due,  although  the  said  Robert  Douglas 
neither  was  prepared,  nor  ever  intended,  to  fulfil  the  said  imdertaking  on  his  part :  That 
by  the  said  false  and  fraudulent  representations  of  the  said  defender  Robert  Douglas,  the 
said  John  Drummond  and  John  Wright  were  induced  to  adhibit  their  subscriptions  to 
the  said  lease  which  had  been  extended ;  but  they  did  so  on  the  express  condition,  that 
the  lease  should  not  be  held  as  a  completed  or  deUvered  document,  unless  and  untU  the 
said  Robert  Douglas  should  fulfil  what  he  had  imdertaken,  and  that  the  document  should, 
immediately  on  subscription,  be  put  into  the  hands  of  their  agent  Mr.  M*Laren,  to  be 
destroyed  by  him  in  the  event  of  the  said  Robert  Douglas*  failure  to  pay  the  rents  past 
due,  and  to  find  sufficient  security  for  those  to  become  due :  That  in  further  prosecution 
of  his  fraudulent  design,  the  said  Robert  Douglas,  on  the  same  evening,  tendered  payment 
to  Mr.  McLaren  of  the  half  of  the  fees  for  preparing  the  lease,  with  the  view  of  suhae- 
quently  founding  on  this  circumstance  as  evidence  of  a  completed  transaction :  That  the 
said  Robert  Douglas  failed  to  pay  the  past  due  rents,  or  to  find  security  for  the  future 
rents ;  but  on  the  day  following  that  on  which  the  subscriptions  were  adhibited  to  the 
lease,  he,  in  the  absence  of  Mr.  M*Laren,  induced  one  of  that  gentlemen's  apprentices  to 
give  him  a  copy  of  the  lease  which  had  been  left  in  McLaren's  hands  as  i^oresaid,  and 
this  copy  he  now  exhibits  as  evidence  of  a  completed  transaction  between  him  and  his 
landlord :  That  as  soon  as  the  said  Robert  Douglas  got  possession  of  the  said  copy,  he 
boasted  of  the  success  of  the  fraud  which  he  had  perpetrated." 

'*  That  on  the  said  Robert  Douglas'  failure  to  pay  the  bypast  rents,  and  find  sufiicient 
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security  for  the  future,  the  said  John  Drummond  and  the  said  John  Wright  had  no 
hesitation  in  calling  on  Mr.  McLaren  to  destroy  the  lease  which  had  been  left  in  his 
hands  conditionally  as  aforesaid, — which  was  accordingly  done." 
It  farther  stated — 

^*  That  no  satisfaction  having  been  given  to  the  said  deceased  John  Drummond  and 
the  said  John  Wright,  they,  on  the  15th  day  of  June  1847,  instituted  an  action  before 
the  Sheriff  of  Perth  against  Robert  Douglas  and  Company,  and  Robert  Douglas  and 
James  Laing  the  individual  partners  of  that  company,  concluding  for  payment  of  the 
rents  then  due,  amounting  to  L.89  sterling,  under  deduction  of  L.21  paid  to  account; 
and  also  concluding,  that  the  defenders  in  the  said  action  should  be  decerned  to  sub- 
scribe a  tack  of  the  said  premises,  as  the  same  may  be  adjusted,  under  the  directions  of 
the  Court,  by  the  parties :  That  this  action  was  defended  by  the  said  James  Laing,  and 
also  by  the  said  Robert  Douglas,  on  the  ground,  inter  cdiOy  that  the  firm  of  Robert 
Douglas  and  Company  was  dissolved,  and  that  the  pretended  lease  of  the  13th  day  of 
April  1847  was  a  subsisting  and  valid  lease,  and  put  an  end  to  all  the  former  obligations 
and  arrangements  of  parties,  and  had  the  effect  of  liberating  the  said  James  Laing  ;  and 
on  advising  the  said  process,  the  Sheriff  of  Perth  pronoimced  an  interlocutor  finding,  that 
while  the  said  Robert  Douglas  was  liable  in  the  rents  concluded  for,  and  that  the  saids 
Robert  Douglas  and  James  Laing  would  have  been  liable  for  the  whole  rents  during  the 
subsistence  of  the  nineteen  years'  lease,  but  for  the  lease  executed  in  1847,  which  con- 
stituted the  said  Robert  Douglas  sole  tenant,  not  de  fuhirOy  but  retrOy  he  assoilzied  the 
said  James  Laing  from  the  conclusions  of  the  action  :  That  the  said  lease  of  Idth  April 
1847  was  subscribed  by  the  said  John  Wright  and  the  said  John  Driunmond  through 
the  false  and  fraudulent  representations  of  the  said  Robert  Douglas,  that  he  was  to  pay 
the  rents,  and  find  security  for  those  to  become  due — and  upon  the  express  condition, 
that  the  said  lease  was  not  to  be  held  as  a  subscribed  and  dehvered  document,  but  to  be 
left  in  the  hands  of  their  agent,  and  delivered  only  on  payment  of  the  rents  then  due, 
and  on  good  security  for  the  rents  to  become  due." 

The  conclusions  were  as  follows  ; — 

"  Therefore  it  ought  and  should  be  found  and  declared,  by  decree  of  our  Lords  of 
Council  and  Session,  that  the  said  pretended  lease,  subscribed  on  or  about  the  13th  day 
of  April,  was  and  is  void  and  null,  and  of  no  avail,  force,  strength  or  effect ;  at  all  events, 
it  ought  and  should  be  found  and  declared,  by  decree  aforesaid,  that  the  said  pretended 
lease  was  subscribed,  and  was  to  take  effect  only  on  condition  of  the  said  Robert  Douglas 
immediately  paying  the  rents  past  due,  and  finding  caution  for  the  future,  and  that  he 
failed  to  purify  the  said  conditions,  and  that  the  said  lease  became  entirely  inoperative 
and  ineffectual,  and  was  properly  and  warrantably  destroyed :  Further,  it  ought  and 
should  be  found  and  declared,  by  decree  foresaid,  that  the  said  defenders  are  under  the 
whole  liabihties  and  obligations,  as  tenants  of  the  said  premises,  which  were  in  force 
against  them  before  the  said  pretended  lease  was  signed :  And  the  said  defenders  ought 
and  should  be  decerned  and  ordained,  by  decree  foresaid,  to  deliver  up  the  copy  of  the 
said  lease  obtained  from  the  clerk  of  the  pursuers'  agent  as  aforesaid,  and  to  desist  from 
founding  on  or  making  use  of  the  said  pretended  lease,  and  from  troubling  the  pursuers 
with  the  same." 

[650]  The  questions  which  arose  upon  the  summons  were — I.  Whether  it  was 
relevant  to  aver,  as  conditions  of  the  lease,  stipulations  confessedly  not  inserted  in  the 
written  lease.  2.  Whether  it  was  relevant  to  aver  that  Robert  Douglas  intended  not  to 
fulfil  the  conditions  at  the  time  he  obtained  the  lease ;  or  whether  the  averments  on  this 
point  amounted  to  anything  more  than  a  statement  of  failure  to  comply  with  the  obhga- 
tion  which  had  been  undertaken. 

The  case  having  been  reported  by  the  Lord  Ordinary,  (11th  July) — 

Lord  Ivory. — There  was  in  this  case  a  struggle  to  save  expense,  and  the  result  is, 
that  the  case  has  not  been  properly  matured  for  decision,  as  it  ought  to  have  been. 

The  case  is  truly  in  the  amendment,  which  is  to  be  found  on  the  fourth  page  of  the 
summons.  This  part  of  the  case  raises  for  consideration  an  important  question,  very  like 
that  which  was  raised  in  the  case  of  Crawfurd,  M.  12,304.  But  in  that  case  the  deed 
was  executed  ]  and  it  was  not  the  execution,  but  the  deposit,  which  was  held  conditional. 
The  Court  held  the  deed  to  be  complete.  The  difficulty  here  arises  in  consequence  of 
the  party  being  said  to  have  executed  the  deed  through  fraudulent  misrepresentation.  In 
the  course  of  the  argument,  the  Lord  Advocate  conceded  the  fact  of  delivery.     If  so,  the 
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case  would  come  entirely  within  the  case  of  Crawfurd.  But  on  looking  at  the  case 
as  set  forth  in  the  summons,  I  lind  that  a  much  safer  ground  is  taken.  I  find  there  a 
denial  that  there  ever  was  any  deed  at  all.  It  was  only  a  deed  provisionally,  and  to 
become  a  legal  deed  only  on  fiiltQmenb  of  certain  conditions. 

Now,  suppose  a  case  which  is  of  daily  occurrence,  where  a  creditor  or  purchaser  gets 
into  his  hands,  and  is  allowed  to  take  away,  the  signed  bond  or  signed  disposition,  on 
the  faith  of  his  returning  with  the  money ;  suppose  that,  from  the  outset,  there  was  on 
his  part  a  fraudulent  intention  of  carrying  away  the  deed  without  giving  any  money  for 
it — we  are  familiar  with  such  occurrences  in  the  Court  of  Justiciary,  in  cases  of 
swindling — I  think  that,  if  such  a  case  were  well  stated,  an  issue  of  fraud  would  lie. 
The  difficulty  here  is,  whether  the  case  is  so  stated.  But,  on  the  whole,  I  think  that 
here  the  fraud  is  stated  as  that  which  gave  cause  to  the  contract,  and  that  an  issue  ought 
therefore  to  be  granted. 

Lord  JiLsiice-Genercd, — I  must  own  that  I  take  the  same  view.  At  the  same  time,  1 
am  for  adhering  strictly  to  the  case  of  Crawfurd,  and  for  refusing  to  allow  parole 
evidence  of  the  additional  conditions  of  a  written  contract  of  lease. 

But  here  we  have  a  question  of  fact,  whether  the  delivery  of  this  deed  was  procured 
by  fraud  and  misrepresentation.  Suppose  the  document  were  still  in  existence,  could  it 
not  be  obtained  back  1     I  think  that  the  summons  contains  issuable  matter. 

Lard  FtUlerton, — I  confess  I  should  like  to  see  the  issue  before  I  give  any  opinion. 

Lord  Ouningfutme, — Looking  to  the  aspect  of  the  present  case,  as  it  stands  on  the 
averments  and  documents  produced,  I  have  no  doubt  of  the  relevancy  of  the  porsuen' 
averments,  if  proved,  to  sustain  the  conclusions  of  the  action. 

The  question,  as  stated  by  the  pursuers,  does  not  depend  on  the  law  of  deposit^  but 
on  the  inquiry, — whether  the  delivery  of  a  certain  deed  was  made  by  McLaren,  acting  as 
the  deceased  John  Drummond's  agent,  voluntarily,  in  terms  of  his  client's  instructions, 
or  by  misrepresentation  and  fraud  practised  by  the  defender?  We  are  not  entitled  to 
hold  that  matter  as  settled  on  any  evidence  yet  before  us,  as  the  parties  are  widely  at 
variance  as  to  the  facts.  But  I  am  certainly  not  prepared  to  hold  the  pursuers'  statement 
as  groundless  or  improbable,  that  delivery  of  the  deed  was  stopped  after  the  subscription, 
till  certain  conditions  were  complied  with,  and  that  che  defender  got  the  copy  founded 
on,  from  the  man  of  business  who  framed  it,  for  some  other  purpose  than  to  be  kept  as  a 
delivered  title. 

There  is  already  some  prima  facie  evidence  deserving  attention.  When  the  facts  are 
noted,  that  the  rents  were  in  arrear  in  April  1847,  at  the  time  the  new  tack  or  assigna- 
tion was  subscribed, — that  no  offer  of  payment  of  these  arrears,  was  made  by  Douglas, 
and  that  Drummond  wrote  the  letter  produced  to  Douglas  on  lat  May  1847,  being  only 
a  few  days  after  he  heard  that  Douglas  alleged  the  bargain  to  be  concluded,  and  that  he 
held  a  delivered  lease, — and  when  McLaren,  the  pursuer's  agent,  soon  after  cancelled  or 
destroyed  the  principal  instrument  as  a  document  still  within  his  control, — ^it  is  evident 
that  the  case  cannot  be  properly  decided  till  all  the  disputed  facts,  said  to  have  taken 
place  almost  at  the  same  time,  or  recently  after  the  subscription  of  the  tack,  be  fully 
expiscated  by  proof. 

Lord  FuUerton. — I  think  there  is  a  great  deal  in  the  Lord  Advocate's  observation, 
that  you  cannot  separate  the  subscription  from  the  delivery.  But  it  does  not  follow  that 
he  is  entitled  to  an  issue.  I  do  not  see  how  he  can  shake  himself  clear  from  the  con- 
cluding passage  of  the  first  issue,  which  he  proposes  to  give  up — (reads).  But  I  wish  to 
give  no  opinion  till  I  see  the  issue. 

The  Court,  accordingly,  superseded  the  case  for  the  lodging  of  the  issue. 

The  case  having  been  again  called  to-day,  the  following  issue  was  approved  of  to  try 
the  cause  : — 

"It  being  admitted  that,  on  the  13th  day  of  April  1847,  the  said  John  Drummond 
and  John  Wright  adhibited  their  subscriptions  to  a  lease  of  certain  premises  at  Uosh,  in 
favour  of  the  said  Robert  Douglas  as  sole  tenant,  and  that  said  lease  was  also  at  same 
time  subscribed  by  Robert  Douglas : — ' 

"  Whether  the  said  defender  Robert  Douglas,  in  pursuance  of  a  fraudulent  design  to 
impetrate  said  lease  from  the  said  John  Drummond  and  John  Wright,  without  paying 
up  the  past  arrears,  or  finding  security  for  future  rents,  did  induce  the  said  John 
Drummond  and  John  Wright  to  adhibit  their  subscriptions  to  the  said  lease,  by  falsely 
€uid  fraudulently  representing  to  them,  that  on  the  day  immediately  following,  he,  the 
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Baid  defender,  would  be  prepaied  to  pay  up,  and  would  pay  up,  the  arrears  of  rent  due 
by  him  and  the  other  defender,  and  would  be  prepared  to  find,  and  would  find,  security 
for  payment  of  the  rents  thereafter  to  become  due,  he  having  at  the  time  no  intention, 
and  not  being  prepared,  to  pay  and  find  security  as  thus  represented  1 '' 


No.  46.  XXrV.  Jurist  76.     12  Dec.  1851.     2nd  Div. 

Sir  Samuel  Stirling  of  Glorat,  Baronet,  Petitioner. — ff,  J.  Eobertson 

The  Edinttrgh  and  Glasgow  Eailway  Comp.vny,  Respondents. 

Minor — Entail — Railway — Curator  ad  Litem — Lands  Clauses  Consolidation  {Scotland) 
Ad — Statutes  8  Vict,  e,  19;  11  arid  12  Vict,  c,  36 — Process. — In  an  application, 
under  the  Lands  Clauses  Consolidation  and  Entail  Amendment  Acts,  for  authority  to 
apply  money  consigned  by  railway  company  as  compensation  for  land  taken  by  them, 
in  payment  of  money  laid  out  on  improvements,  one  of  the  heirs  on  whom  service 
requued  to  be  made,  being  a  minor,  and  abroad,  the  Court  declined  to  order  service  to 
be  made  on  his  father,  who  was  one  of  the  other  heirs  on  whom  service  required  to  be 
made,  as  his  legal  guardian,  but  appointed  a  curator  ad  litem  to  the  minor,  and  granted 
warrant  for  service  on  the  curator. 

This  was  an  application  under  the  Lands  Clauses  Consolidation  (8  Vict.  c.  19)  and 
the  entail  Amendment  (11  and  12  Vict.  c.  3)  Acts,  at  the  instance  of  the  heir  in  posses- 
sion of  the  entailed  estate  of  Glorat,  to  have  certain  money,  consigned  by  the  Edinburgh 
and  Glasgow  Bailway  Company  as  compensation  for  part  of  the  entailed  lands  taken  by 
them  for  the  purposes  of  their  railway,  applied  in  payment  of  sums  laid  out  by  the  peti- 
tioner in  permanent  improvements. 

In  reference  to  the  heirs  of  entail  on  whom,  under  the  Entail  Act,  service  of  the 
petition  required  to  be  made,  the  petitioner  stated,  that  he  had — 

"  no  issue  of  his  body.  That  the  next  heir  entitled  to  succeed  to  him  is  his  brother. 
Captain  George  Stirling,  residing  at  Portobello,  near  Edinburgh.  The  heir  second  in 
order  of  succession  is  Samuel  Home  Stirling,  eldest  son  of  Captain  George  Stirling,  and 
residing  at  Portobello  aforesaid  ;  and  the  heir  third  in  succession  is  Charles  Elphinstone 
Fleming  Stirling,  second  son  of  Captain  George  Stirling  residing  in  Australia,  or  else- 
where furth  of  Scotland.  Captain  George  Stirling  and  Samuel  Home  Stirling  are  of  full 
age.  Charles  Elphinstone  Fleming  Stirling  is  in  minority,  and  has  no  tutors  or  curators, 
except  the  said  Captain  George  Stirling,  who  is  his  legal  guardian." 

The  petitioner  prayed  the  Court  to  appoint  the  petition  to  be  served  on  the  two  heirs 
first  mentioned— 

"personally,  or  at  their  respective  dwelling-places,  and  also  upon  the  said  Charles 
Elphinstone  Fleming  Stirling  as  furth  of  Scotland,  by  delivery  of  a  copy  hereof,  at  the 
office  of  the  keeper  of  the  records  of  edictal  citations,  and  also  on  the  said  Captain 
George  Stirling,  aJs  the  legal  guardian  of  the  said  Charles  Elphinstone  Fleming  Stirling." 

The  Court  declined  to  appoint  service  on  Charles  Elphinstone  Fleming  Stirling,  as 
craved ;  but,  on  this  day,  appointed  Mr.  Moncrieff,  accountant  in  Edinburgh,  curator 
ad  litem  to  him,  and  granted  warrant  for  serving  the  petition  on  the  first  two  heirs,  and 
"  on  the  said  William  Moncrieff,  as  curator  ad  litem  foresaid  to  the  said  Charles  Elphin- 
stone Fleming  Stirling." 

[S.C.  U  D.  206.] 


No.  98.  XXIV.  Jurist  168.     22  Jan.  1852.     Ist  Div. 

William  Mason,  Petitioner. — 0,  Bell. 

Curator  Bonis — Lunatic — Process. — Circumstances  in  which  the  Court  appointed  a 
curator  bonis  to  a  lunatic  on  the  petition  of  his  Edinburgh  agent, — the  lunatic's  rela- 
tives declining  to  interfere. 

This  was  a  petition  at  the  instance  of  the  Edinburgh  agent  of  Sir  James  Sutherland 
Mackenzie,  Bart.,  who  had  become  insane. 
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The  petitioner  had  been  employed  by  Messrs.  Vallance,  Sir  James'  London  soliciton, 
to  carry  through  proceedings  for  the  purpose  of  enabling  their  client  to  dispose  of  the 
reversion  of  the  price  of  the  Royston  estates,  to  which  he  had  succeeded  as  heir  of 
entail. 

On  30th  November  last.  Sir  James  came  to  Edinburgh.  He  soon  manifested 
symptoms  of  insanity,  and  was  placed  in  a  private  asylum  on  a  warrant  obtained  from 
the  Sheriff. 

The  present  application  set  forth  these  circumstances,  and  also  that  the  fimds  of  the 
lunatic  were  in  danger  of  loss  and  dilapidation,  there  being  no  one  legally  entitled  to 
take  charge  of  them.  It  was  also  stated,  that  application  had  been  made  to  Sir  James' 
nearest  relatives,  and  that  they  had  declined  to  interfere.  The  lunatic  was  an  unmarried 
man  of  about  forty-eight  years  of  age. 

The  following  certificate  was  appended  to  the  petition  : — 

<<  We  certify,  on  soul  and  conscience,  that  we  have  this  day  visited  Sir  James  SutherkDd 
Mackenzie,  Bart.,  at  Inveresk,  and  that  we  found  him  to  be  in  a  state  of  insanity,  much 
excited,  and  with  a  tendency  to  violence.  From  what  we  have  observed,  together  with 
the  history  of  his  case,  which  has  been  put  before  us,  chiefly  in  letters  written  by  him, 
we  are  of  opinion  that  for  some  time  he  has  not  been  in  a  fit  state  of  mind  for  taking 
care  of  his  own  affairs,  and  that  this  condition  will  continue  for  a  long  period. 

R.  Christison,  M.D 
John  G.  M.  Burt,  M.D.*' 

The  Court  (1 7th  Dec.)  appointed  Mr.  S.  Raleigh,  accountant  in  Edinburgh,  to  be 
euraior  bonis  ad  interim  on  the  estate  of  the  lunatic ;  and  ordered  intimation  on  the 
walls  and  in  the  minute  book,  and  personal  service  on  the  lunatic. 

The  following  certificate  was  afterwards  lodged  : — 

"We  certify,  on  soul  and  conscience,  that  we  yesterday  carefully  examined  Sir 
James  Sutherland  Mackenzie,  Baronet,  at  Inveresk  ;  that  we  him  found  improved,  um- 
much  as  he  was  more  composed,  and  his  conversation  less  rambling ;  but  that  no  such 
change  has  yet  occurred  as  to  entitle  us  to  alter  the  opinion  given  in  our  last  conjunct 
certificate  as  to  his  state  of  mind.  R.  Christison,  M.D. 

John  G.  M.  Burt,  MD." 

The  case  having  been  put  out  to-day — 

Graham  Bell,  for  petitioner,  stated,  on  the  question  of  competency,  that  in  two  mue- 
ported  cases,  the  papers  in  which  were  before  him  (Russell  and  Morgan),  the  Court  had 
granted  similar  applications  at  the  instance  of  an  agent. 

The  Court  nominated  and  appoint  Mr.  Raleigh  to  be  curator  bonis  to  the  lunatic, 
with  the  usual  powers,  he  finding  caution  before  extract. 

[S.C.  1  Stu.  294.] 


No.  112.  XXIV.  Jurist  183.     28  Jan.  1852.     Lord  Colonsay. 

John  Henderson  (Donatory  of  the  Crown),  Pursuer. — Solicitor-Oeneral  (Deasl 

Shand, 

Thomson  or  Blackwood,  and  Husband,  Defenders. — Boss. 

Process — Jury  Cause — New  Tried — Court  of  Session  Act,  sect,  42. — A  case  depending  in 
the  Outer-House  was  tried  before  the  Lord  Ordinary  and  a  jury  under  the  42d  section 
of  the  statute.  The  unsuccessful  party  applied  to  Uie  Lord  Ordinary  for  a  rule  on  his 
adversary  to  show  cause  why  a  new  trial  should  not  be  granted.  Held  by  the  Lord 
Ordinary,  that  he  had  no  power,  under  the  statute,  to  entertain  the  motion. 

In  this  (an  Outer-House)  case,  which  was  tried  before  [184]  the  Lord  Ordinary  and 
a  jury,  under  the  42d  section  of  the  Court  of  Section  Act  (13  and  14  Vict  c.  36),  there 
was  a  verdict  for  the  pursuer. 

The  defenders  moved  the  Lord  Ordinary  for  a  rule  to  shew  cause  why  a  new  trial 
should  not  be  granted. 

Lord  Ordinary, — This  is  quite  a  novel  application.  Before  the  statute,  such  matters 
invariably  came  before  the  Inner-House ;  and  the  defenders  will  require  to  shew  me,  that 
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the  statute  confers  power  on  a  Lord  Ordinary  who  tries  a  case,  to  entertain  and  dispose 
of  such  a  motion. 

Mom,  for  defenders,  stated,  that  the  new  statute  authorised  the  Lord  Ordinary  to  try 
cases  by  jury,  and  he  submitted,  that  by  implication,  though  not  in  express  terms,  the 
Lord  Ordinary  had  all  the  power  necessary  to  bring  the  case  to  a  conclusion. 

Ijord  Ordinary, — It  is  clear  that  formerly  the  Lord  Ordinary  had  no  such  power, 
and  the  statute  is  silent  on  the  subject.     I  cannot  entertain  the  motion. 

Motion  refused. 

No  134.  XXIV.  Jurist  230.     7  Feb.  1852.     2nd  Div. 

EoNALD  Wright,  Appellant.— P^«r. 

Gbobgb  Wink,  Bespondent. — SoUdtor-General  (Deas),  Moir, 

SequestroHon — Bankrupt,  Examination  of — Competency — Evidence, — ^A  party  raised  an 
action  against  a  bankrupt  for  payment  of  a  certain  sum  as  his  share  of  the  profits  of  a 
partnership  alleged  to  have  once  existed  between  himself  and  the  bankrupt,  and  for 
this  sum  he  claimed  as  a  creditor  on  the  bankrupt  estate.  On  examination  of  the 
bankrupt,  the  creditor  having  put  to  him  a  question  as  to  the  disposal  of  certain 
moneys  during  the  period  of  the  existence  of  the  alleged  partnership,  the  trustee 
objected,  that  the  question,  and  the  line  of  examination  proposed  to  follow  on  it,  had 
reference  to  the  transactions  between  the  parties,  which  were  said  to  constitute  a 
partnership.  Question.  Whether  the  trustee,  if  sisted  in  the  action  at  the  creditor's 
instance,  would  be  entitled  to  object  to  the  bankrupt  being  examined  directly  as  to 
the  existence  of  the  alleged  partnership  ? — But  circumstances,  in  which,  the  trustee 
not  having  so  sisted  himself,  and  it  appearing  that  the  subject-matter  of  the  question 
objected  to,  arose  out  of  matters  previously  referred  to  in  the  examination  of  the 
bankrupt  by  the  trustee,  and  followed  from  the  answers  to  the  questions  already  per- 
mitted to  be  put  by  the  creditors — Objection  repelled,  and  the  examination  aUowed 
to  proceed. 

The  respondent  was  trustee  on  the  sequestrated  estate  of  Ebenezer  Anderson,  grain- 
merchant  in  Glasgow. 

The  appellant  claimed  as  a  creditor  on  the  sequestrated  estate  for  £353,  16s.  Id., — 
this  sum  being,  as  stated  in  the  "  state  of  debt "  annexed  to  the  appellant's  affidavit,  the 
amount,  under  certain  deductions,  "  concluded  for  in  the  action  raised  at  instance  of 
Ronald  Wright,  before  the  Sheriff  Court  of  Lanarkshire,  against  Ebenezer  Anderson, 
as  one-half  of  the  profits  realized  by  Ebenezer  Anderson  on  the  business  sometime 
carried  on  by  him  for  joint  behoof." 

On  the  bankrupt's  examination,  the  following  question  was  put  by  the  appellant : — 

"  Interrogated,  Did  you  put  into  Mr.  Wright's  bank  account  the  moneys  which  you 
drew  after  leaving  Mr.  Main,  and  previous  to  your  opening  the  bank  account  in  1845  in 
your  own  name  ? " 

The  respondent  objected — 

"  There  is  in  dependence  an  action  of  count  and  reckoning  at  the  instance  of  Mr. 
Wright  against  the  bankrupt,  said  to  arise  out  of  a  pretended  partnership  between  them 
in  the  years  1844  and  1845.  This  action  it  may  be  for  the  interest  of  the  estate  for  the 
trustee  to  oppose.  The  question  now  objected  to,  and  the  line  of  examination  pro- 
posed, has  reference  to  the  transactions  between  the  parties  which  are  said  to  constitute 
a  partnership ;  and  as  it  is  the  subject  involved  in  the  depending  process,  it  is  incom- 
petent to  put  such  questions  to  the  bankrupt  here. 

The  appellant  answered — 

That  all  that  was  wanted  "  was  to  ascertain  the  whole  facts  connected  with  the 
bankrupt's  ai&irs.  In  the  action  alluded  to,  the  record  had  been  closed,  and  the  proof 
long  since  concluded.  Even  were  he  inclined,  or  were  it  competent  to  make  use,  in  that 
process,  of  what  may  be  elicited  from  the  bankrupt  here,  Mr.  Wright  could  not  do  so ; 
but  further,  he  binds  himself,  by  subscribing  these  answers,  that  he  shall  not  quote 
from,  or  even  make  an  allusion  to,  what  may  be  here  elicited  in  the  said  process," 

The  Sheriff  pronounced  the  following  interlocutor :— 
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'^  In  respect  it  is  admitted  that  the  question  now  put  has  reference  to  the  matters 
which  are  at  issue  hetween  the  parties  in  the  process  referred  to;  and  in  respect^ 
although  the  record  is  stated  to  have  been  closed,  and  the  proofs  concluded  in  tiist 
process,  yet  it  may  prejudice  the  bankrupt  or  the  estate  by  enabling  the  pursuer  thereof 
to  produce  this  examination  as  a  r6«  noviter  veniens,  or  give  him,  the  pursuer,  the  benefit 
of  a  precognition  upon  oath,  in  making  a  reference  of  the  cause  to  the  bankrupt's  oath, 
from  which  advantages  he  cannot  be  excluded  by  the  disclammation  now  put  on 
record ; — finds  the  question  incompetent,  and  sustains  the  objection." 

Wright  appealed. 

Pyper,  for  appellant,  quoted  Bell  on  the  Sequestration  Statute,  Supp.  p.  163. 

Moir  for  respondent. — The  appellant  is  pursuer  of  an  action  of  count  and  reckoniog; 
in  which  he  concludes  against  the  bankrupt  for  the  sum  now  claimed  on,  on  the  allega- 
tion of  a  partnership  having  previously  existed  between  them.  The  special  question  put 
may  not  raise  the  point  of  partnership,  but  it  is  the  commencement  of  a  course  of 
examination  intended  to  bring  out  evidence  of  such  a  contract.  The  partnership  averred 
in  the  count  and  reckoning  is  not  said  to  be  constituted  by  written  contract^  but  is  to  be 
made  out  by  proof  of  transactions  such  as  that  now  proposed  to  be  enquired  into. 
Under  the  statute,  the  sole  object  of  the  examination  of  the  bankrupt  is  to  trace  the 
funds  of  the  estate,  not  to  enable  creditors  to  make  out  claims  ;  and  no  question  tending 
merely  to  the  elucidation  of  claims  of  creditors  against  the  bankrupt^  is  competent— 
2  Bell's  Com.  396. 

[Lord  Justice-Clerk. — Does  Mr.  Bell  give  any  authority  for  such  a  doctrine  as  you 
maintain,  that  a  creditor  who  thinks  the  bankrupt  has  concealed  funds,  or  who  thinks 
he  has  a  preference  over  others,  is  not  entitled  to  examine  him  in  reference  thereto  I 
Can  he  not  ask  the  bankrupt.  Where  are  the  goods  I  sold  to  you  on  the  eve  of 
bankruptcy  f] 

Wliat  I  maintain  is,  that  the  examination  is  not  to  be  made  the  foimdation  of  claims 
against  the  bankrupt,  which  is  the  object  of  the  examination.  No  doubt  the  examina- 
tion itself  cannot  be  put  into  the  process  of  count  and  reckoning ;  but,  as  the  Sheriff 
says,  the  creditors  may,  by  this  precognition  on  oath,  bring  out  facts  and  circumstances 
which  he  can  put  on  record  as  res  noviter  venientes, — Barstow  v.  Hutchison,  2 let  Feb. 
1849. 

Lord  Jtutice- Clerk. — It  seems  to  me  this  objection  has  been  taken  too  soon.  The 
question,  as  far  as  it  goes,  is  merely  directed  to  tracing  a  sum  of  money,  and  that  is 
admittedly  competent.  But  can  we,  on  a  mere  verbal  statement  that  it  is  intended  to 
foUow  this  up  by  questions  tending  to  establish  bankruptcy,  stop  a  bankrupt's  examina- 
tion ?  The  Sheriff  does  not  even  ask,  as  he  might  have  done,  for  a  minute  from  the 
appellant,  stating  what  the  course  of  the  examination  was  to  be. 

Pyper, — ^Any  creditor  may  competently  put  any  question  tending  to  elucidate  the 
condition  of  the  estate.  The  question  objected  to  tended  to  nothing  more,  for  it  was 
merely  as  to  what  had  been  done  with  a  certain  sum  of  money. 

Solicitor-General  for  respondent. — In  the  Sheriff  Court,  it  was  taken  for  granted 
that  the  question  was  the  commencement  of  an  examination  as  to  the  alleged  partner 
[231]  -ship.  If  that  be  not  the  intention  of  the  appellant,  he  is  boimd  to  explain 
what  is  his  intention. 

[Lord  Justice-Clerk. — The  trustee  has  not  sisted  himself  in  the  action  against  the 
bankrupt.] 

He  is  entitled  to  appear,  and  intends  to  appear. 

Lord  Justice-Clerk. — ^There  is  another  difficulty  as  to  taking  this  objection  now,  for 
it  seems  to  me  that  the  bankrupt  has  already  answered  questions  to  the  same  effect  as 
that  now  objected  to ;  for,  in  answer  to  his  examination  by  the  trustee,  he  says,  that  he 
entered  into  partnership  with  M'Cormick  in  1849,  "and  I  declare  I  never  had  any 
copartner  in  business  previous  to  the  date  at  which  I  assumed  Mr.  M*Cormick.''  Then 
various  questions  are  allowed  to  be  put  for  the  creditors,  from  the  answers  to  which  the 
subject-matter  of  this  question  necessarily  arises.  On  this  record,  therefore,  I  think 
there  is  no  ground  on  which  this  question  can  be  objected  to.  I  do  not  say  what  right 
the  trustee  may  have  to  object  to  a  particular  question,  if  he  sist  himself  in  the  count 
and  reckoning.  The  creditor  may  or  may  not  be  entitled  to  put  such  a  question  as, 
"  Were  you  a  partner  of  mine  at  such  a  time."  I  give  no  opinion  on  that.  But  the 
trustee  must  hftve  known  of  the  existence  of  the  action,    Till  he  is  sisted,  he  can  make 
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no  reference  to  it.  That  every  creditor  may  put  any  question,  is  what  no  one  would  say  ; 
but^  on  the  face  of  this  record,  I  see  no  incompetency  in  the  question  put.  It  may  be 
right,  in  remitting  to  the  Sheriff,  to  guard  our  interlocutor  with  a  reservation,  that  the 
Sheriff  may  not  suppose  we  allow  every  question  to  be  put. 

Lord  Coekbum, — I  am  for  altering  on  the  ground  that  the  objection  was  taken  too 
kte,  since  questions  to  the  same  effect  had  previously  been  put  and  answered  without 
objection. 

Zjord  Medwyn, — ^I  should  like  that  very  well,  as  it  would  not  prejudice  the  general 
question. 

Ixjtd  Murray  concurred. 

The  Court  pronounced  the  following  interlocutor  : — 

"  In  respect  that  the  subject-matter  of  this  question  arises  out  of  the  matters  previously 
referred  to  in  the  examination  of  the  bankrupt  by  the  trustee,  and  followed  from  the 
answers  to  the  questions  already  admitted  to  be  put  by  the  creditors,  alter  the  interlocutor 
complained  of,  and  remit  to  the  Sheriff  to  allow  the  question,  and  to  proceed  with  the 
examination :  Find  the  appellant  entitled  to  expenses,  modify  the  same  to  the  sum  of 
five  guineas,  and  decern  ad  interim  for  payment  thereof." 
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Sir  William  Maxwell  of  Monreith,  Bart.,  Pursuer. — Marshcdiy  Hector. 

Herbert  Eustace  Maxwell  and  Others,  Defenders. — Dean  of  Faculty 

(Anderson),  Ross. 

Entail — Prohibition — Chnstruction — Statute  11  and  12  Vict,  c.  36.  sect,  43. — The  pro- 
hibitory clause  of  a  deed  of  entail  contained  prohibitions  agednst  alteration  of  the 
order  of  succession,  against  sale,  and  against  contraction  of  debt,  and  the  doing  other 
deeds  of  omission  or  commission  whereby  the  lands  might  be  adjudged,  evicted  or 
confiscated.  The  irritant  clause  bore,  that  if  the  heirs  "  shall  do  in  the  contrary,  then 
and  in  that  case  all  and  every  one  of  such  deeds "  should  be  null.  In  an  action  to 
have  it  found  that  the  entail  was  invalid,  in  respect  the  irritant  clause  only  applied  to 
the  last  set  of  prohibitions,  without  declaring  that  acts  and  deeds  contrary  to  the  pro- 
hibitions against  altering  the  order  of  succession,  and  against  sale,  should  also  be  null 
— Held  that  the  effect  of  the  irritant  clause  was  not  to  be  limited  to  part,  but  applied, 
to  the  whole  of  the  prohibitions,  and  that  the  entail  was  valid  accordingly. 

The  pursuer  was  heir  in  possession  of  the  lands  of  Monreith,  under  an  entail  whereby 
it  was  declared — 

*'  that  it  shall  not  be  lawful  to  the  heirs  of  taillie  above  specified,  to  possess  and  enjoy 
the  lands  hereby  disponed  except  in  virtue  hereof,  and  of  the  infeftments,  rights,  and 
conveyances  to  follow  hereon,  and  by  no  other  right  or  title  inconsistent  herewith,  nor 
alter,  innovate  or  change  the  foresaid  order  of  succession,  nor  do  any  other  fact  or  deed, 
civil  or  criminal,  directly  or  indirectly,  in  any  sort,  whereby  the  same  may  be  anyways 
altered,  innovated,  or  changed :  And  sicklike,  it  is  hereby  provided  and  declared,  and  to 
be  contained  in  the  infeftments  to  follow  hereupon,  that  it  shall  not  be  leisome  or  lawful 
to  any  of  the  members  of  taillie,  male  or  female,  who  shall  succeed  to  the  lands  and 
others  above  disponed,  to  sell,  alienate,  or  dispone,  wadset  or  impignorate  the  lands 
and  others  above  disponed,  or  any  part  or  portion  thereof,  or  to  grant  infeftments  of 
annual-rent  out  of  the  same,  or  any  other  right  or  security,  either  irredeemable  or  under 
reversion,  of  the  said  lands  and  others  above  specified,  or  any  part  thereof,  or  to  set  any 
tacks  of  the  same  for  any  space  with  diminution  of  the  rental,  or  any  tacks  for  longer 
space  than  nineteen  years  even  though  it  be  without  diminution  of  the  rental,  or  to  con- 
tract debts,  or  do  other  deeds  of  omission  or  commission,  either  civil  or  criminal,  whereby 
the  lands  and  others  above  rehearsed,  or  any  part  thereof,  may  be  apprized,  adjudged, 
evicted,  or  become  caduciary,  escheat,  or  confiscated.  Nor  shall  the  said  lands  and  others 
above  mentioned  be  subject  or  liable  to  any  debts  or  deeds  contracted  or  done  by  my 
said  heir»>male,  or  the  other  members  of  tullie  above  mentioned,  hereby  appointed  to 
succeed  me,  or  that  shall  happen  to  be  contracted  or  done  by  such  members  of  taillie 
S.R.R.  J.  46 
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before  their  succession  thereto :  Declaring  always,  that  if  any  of  the  said  peisoiu  or 
members  of  taillie  above  specified  shall  do  in  the  contrary,  then  and  in  that  case  all  and 
every  one  of  such  acts  and  deeds,  with  all  that  shall  happen  or  may  follow  thereupon, 
shall  be  ipso  facto  void  and  null,  and  of  no  force,  strength,  or  effect,  sicklike  and  in  the 
same  man-  [248]  -ner  as  if  such  acts  and  deeds  had  not  been  done,  acted,  or  commitkei" 

The  present  was  an  action  of  declarator  to  have  it  found  that  the  entail  was  invalid, 
under  the  Entail  Amendment  Act  11  and  12  Vict.  c.  36,  sect.  43,  in  respect  that  while 
the  prohibitory  clause  contained  separate  prohibitions — (1.)  against  alteration  of  the 
order  of  succession,  (2.)  against  sale,  and  (3.)  against  contraction  of  debt,  and  doing 
other  deeds  of  omission  or  commission,  civil  or  criminal,  whereby  the  lands  might  be 
adjudged,  evicted,  or  confiscated — the  irritant  clause  only  applied  to,  and  fenced  the  kst 
of  these  prohibitions,  by  merely  declaring,  that  if  the  heirs  **  shall  do  in  the  contraij, 
then  and  in  that  case  all  and  every  one  of  such  acts  and  deeds  "  shall  be  null,  in  the 
same  manner  *'  as  if  such  acts  and  deeds  had  not  been  done,  acted,  or  committed,"  withont 
declaring  that  acts  and  deeds  contrary  to  the  separate  prohibitions  against  altering  the 
order  of  succession  and  selling  the  lands,  should  also  be  null. 

The  defender  pleaded,  that  the  entail  was  valid  and  effectual  in  terms  of  the 
Act  1685. 

The  Lord  Ordinary  sustained  the  defence,  and  added  to  his  interlocutor  the 
following — - 

*^  Note, — The  objection  stated  to  the  validity  of  this  entail  is,  that  the  irritant  clause 
is  not  sufficiently  comprehensive  to  embrace  the  whole  of  the  prohibitory,  and  in  par- 
ticular, the  prohibition  against  deeds  of  alteration  in  the  order  of  succesion. 

'*  The  irritant  clause  is  in  itself  a  complete  clause : — '  Declaring  always,  that  if  any 

*  of  the  said  persons  or  members  of  taillie  above  specified  shall  do  in  tlis  conircary,  then 
'  and  in  that  case  all  and  every  one  of  suck  acts  and  deeds,  with  all  that  shall  happen 
'  or  may  follow  thereupon,  shall  be  ipso  facto  void  and  null,  and  of  no  force,  strength,  oi 

*  effect,  sicklike  and  in  the  same  manner  as  if  such  acts  and  deeds  had  not  been  done, 
'  acted,  or  committed.'  The  Lord  Ordinary  considers  that  the  fair  grammatical  reading 
of  this  clause  is,  that  if  any  of  the  heirs  *  do  in  the  contrary '  of  the  provisions  generally 
contained  in  the  whole  preceding  part  of  the  deed,  then  all  '  such  acts  and  deeds,'— that 
is,  their  acts  and  deeds,  or  doings  in^  the  contrary, — are  to  be  void ;  and  that  it  would 
not  be  a  fair  grammatical  reading  of  the  clause  to  limit  the  effect  of  the  words, '  do  in 

*  the  contrary,*  to  some  part  only  of  the  preceding  prohibitory  provisions.  There  aecma 
to  the  Lord  Ordinary  no  good  ground  for  refusing  to  the  words  that  generality  of  import 
which  they  grammatically  and  naturally  bear  in  fair  construction.  In  itself,  the  irritant 
clause  stands  in  the  deed  distinct  and  separate  from  the  prohibitory  clause  which  imme- 
diately precedes  it ;  and  had  the  word  *  acts '  not  been  associated  with  *  deeds,'  there 
would  certainly  have  been  sufiicient  within  the  clause  itself  to  have  satLsfied  the  referen- 
tial term  '  such.'  All  '  such  deeds '  would  have  been  fully  satisfied  by  holding  them  to 
be  the  deeds  or  doings  '  in  the  contrary,'  to  which  the  immediately  preceding  part  of  the 
sentence  relates.  But  the  insertion  of  the  word  '  acts '  does  not  seem  to  affect  this  oo&- 
struction,  for  still  the  referential  term  '  such '  is  satisfied  by  holding  the  words  '  acts  and 
'  deeds,'  to  which  it  is  adjected,  to  be  the  acts  and  deeds  in  the  contrary,  althon^ 
the  preceding  context  is  not  act  or  do,  but  simply  and  comprehensively  'do  in  ^e 

*  contrary.' 

"  Supposing  the  view  of  the  clause  now  suggested  to  be  well  founded,  were  thew 
no  peculiarities  in  the  structure  of  the  deed,  it  was  contended  for  the  pursuer,  fat^i 
that  the  prohibitory  clause  was  couched  in  an  unusual  and  peculiar  manner,  inasmuch  as 
the  prohibition  against  alteration  in  the  order  of  succession  stood  entirely  separate  from 
the  prohibition  of  deeds  of  alienation  and  sale,  and  of  contractions  of  debts,  to  which 
last  branch  of  the  clause  alone  it  was  maintained  the  irritancy  could  be  held  apphcable; 
and,  second,  that  the  resolutive  clause  was  peculiarly  expressed,  inasmuch  as,  while  the 
irritant  declares  that  if  any  of  the  heirs  '  shall  do  in  the  contrary,  then '  their  '  acts  and 

*  deeds '  are  to  be  void, — the  resolutive  set  forth,  that  any  of  the  heirs  '  who  shall  contrsr 
'  vene  or  do  in  the  contrary  of  any  of  the  clauses  or  conditions  of  this  present  taillie,  tiaJi^ 
^  immediately  upon  the  said  contravention,'  and  so  forth ;  and  from  this  difference  in  the 
phraseology  of  the  clauses,  it  was  contended  that  a  limited,  and  not  a  comprehenaiTe 
meaning,  ought  to  be  ascribed  to  the  words  '  do  in  the  contrary '  in  the  irritant  clause. 

Aj9  regards  the  alleged  peculiarity  in  the  structure  of  the  prohibitory  clause,  it  will 
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be  found  that  the  same  mode  of  setting  forth  the  prohibitions  occurred  in  the  case  of 
Hay  (Eannes  Entail),  20th  Dec.  1842,  in  which  case  full  effect  was  given  to  an  irritant 
clause  thus  generally  expressed — '  all  which  debts,  facts,  and  deeds,  are  by  these  presents 
*  declared  to  be  void  and  null/  &c.  Farther,  the  words  '  acts  and  deeds '  do  not  occur  in 
the  latter  branch  of  the  prohibitory  clause,  or  indeed  at  all  previously  throughout  the 
deed  of  entail,  so  that  the  referential  term  such  cannot  be  satisfied  by  holding  it  appli- 
cable to  specific  '  acts  and  deeds '  mentioned  in  the  context,  and  including  only  certain 
of  the  prohibitions.  And  as,  therefore,  such  acts  and  deeds  cannot  be  referred  to  con- 
traventions of  what  are  specifically  described  eo  nomine  in  the  last  branch  of  the  prohibi- 
tory clause,  the  referential  term  can,  it  is  thought,  be  of  little  avail  to  the  pursuer  in 
contending  for  a  limited  meaning  of  the  words  '  do  in  the  contrary '  in  the  irritant  clause. 

"  Then,  as  regards  the  mode  of  expression  employed  in  the  resolutive  clause,  there 
seems  to  the  Lord  Ordinary  to  be  no  sufficient  ground  for  holding  that  words  of  irritancy, 
in  themselves  sufficiently  comprehensive  to  embrace  all  the  prohibitions,  are  liable  to  be 
controlled  and  limited  by^more  full  terms  employed  in  the  resolutive  clause.  If  the 
words  *  do  in  the  contrary '  are  sufficient  to  strike  at  deeds  of  alteration  as  well  as  deeds 
of  alienation  and  contraction  of  debt,  so  that,  had  the  resolutive  clause  been  simply  that 
the  right  of  the  heir  contravening  or  doing  in  the  contrary  should  cease  and  determine, 
the  fencing  clauses  would  have  been  perfect, — the  Lord  Ordinary  cannot  think,  that 
because  the  resolutive  bears  the  additioiual  terms, '  in  the  contrary  of  any  of  the  clauses  or 
*•  conditions  of  this  present  tailliey'  the  general  words  of  the  irritant  clause  are  thereby  to 
be  rendered  less  comprehensive  in  their  scope  and  operation." 

The  pursuer  reclaimed. 

Ijord  Justice-Clerk, — There  is  no  room  for  doubt  in  this  case.  What  difference  is 
there  between  the  terms  used  here  and  the  ordinary  expression  "contravene  in  the 
premises]"  I  avoid  all  enquiry  into  the  intention  of  the  entailer.  We  must  just)  as 
Lord  Cowan  says,  take  the  fair  grammatical  construction  of  the  deed. 

The  Court  adhered. 

[S.C.  U  D.  537.     Cf.  Drummond  v.  Hay,  10  M.  451.] 
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Mrs.  Margaret  Kbid  or  Shaw,  Petitioner. — Henderson, 

Mrs.  Ann  Mackintosh  or  Steele  and  Others,  Respondents. — P.  Fraser, 

Judicial  Factor — Trust, — ^The  widow  of  a  deceased  trustee  had  obtained  an  assignation 
to  an  heritable  security  over  the  trust-estate.  The  trust  had  lapsed  by  the  death  of 
the  trustees,  and,  owing  to  a  defect  in  the  bond,  the  holder  of  it  could  not  bring  the 
property  to  sale.  He  presented  a  petition  for  the  appointment  of  a  judicial  factor, 
which  was  opposed  by  the  beneficiaries  under  the  trust,  on  the  ground  that  no  trust- 
purpose  remained  unfulfilled,  and  that  the  only  thing  which  now  required  to  be  done 
was  to  call  the  deceased  trustee's  representatives  to  account — Petition  granted. 

This  was  an  application  for  the  appointment  of  a  judicial  factor,  in  the  following 
circumstances. 

Steele  had  conveyed  property  belonging  to  him  in  Dundee,  to  four  trustees,  of  whom 
only  two,  Shaw  and  Mackintosh,  accepted.  One  of  the  purposes  of  the  trust  was,  to 
convert  the  estate  into  money  for  the  purpose  of  dividing  it  among  children.  The  truster 
died  in  1826. 

The  truslnieed  empowered  the  trustees  to  borrow  money  upon  security  of  the  trust- 
estate.  Accordingly,  in  July  1831,  Shaw  and  Mackintosh  borrowed  L.400  from  Watson, 
for  which  they  granted  a  bond  and  disposition  in  security.  They  afterwards  sold  part 
of  the  subjects,  and  reduced  Watson's  debt  to  L.220. 

On  Watson's  death,  his  trustees  insisted  for  payment.  Both  the  trustees  on  Steele's 
property  had  died.  Shaw  having  been  personally  bound  in  the  security  granted  to 
Watson,  his  widow  (the  petitioner)  paid  the  debt,  and  got  an  assignation  to  the  security. 

The  security  contained  a  power  of  sale,  but  which,  being  defective,  had  become 
unavailing  in  consequence  of  the  lapsing  of  the  trust.    In  these  circumstances,  the  petitioner 
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being  desirous  of  obtaining  payment  of  the  interest  and  principal  sum  contained  in  ihe 
bond,  made  this  application  for  the  nomination  of  a  judicial  factor. 

The  application  was  opposed  by  the  beneficiaries  under  Steele's  trust-deed,  vho 
maintained  that  there  was  no  room  for  the  appointment,  all  the  trust  purposes  having 
been  fulfilled,  and  nothing  remaining  to  be  done  except  to  call  to  account  the  repre- 
sentatives of  the  deceased  trustees,  and,  among  others,  tiie  petitioner. 

At  advising. 

Lord  Ivory. — If  the  trustees  had  been  now  alive,  they  would  have  been  bound  to 
keep  themselves  in  possession,  and  must  have  done  so.  llie  respondents  could  not  have 
ousted  them.  The  purposes  of  the  trust  are  not  fulfilled.  There  is  a  creditor  created 
in  the  course  of  the  trust.  The  trust  falls,  but  his  infeftment  subsists.  He  wishes 
the  trust  to  be  carried  through  with  the  view  to  payment  of  the  interest  and  principal 
debt ;  and  there  is  no  one  to  manage  the  property. 

Lord  JtuMce-Oeneral. — ^The  respondents'  threat  of  proceedings  [287]  is  a  sufficient 
answer  to  their  plea,  that  there  is  nothing  for  the  judical  factor  to  do. 

The  other  Judges  concurred. 

Petition  granted,  

No.  176.         XXIV.  Jurist  290.     3  March  1852.     1st  Div.— Lord  Ivory. 

Alexander  Balfour,  Advocator. — Neaves,  Cook. 

Baxter  Brothers  and  Company,  Respondents. — Lord-Advocate  {Anderson), 

Hallard. 

Competition — MuUiplepoinding — Bill  of  Leading. — The  fund  in  medio  in  a  multiplepoind- 
ing  consisted  of  a  ship's  cargo,  claimed  on  the  one  hand  by  the  holder  of  a  bill  of 
lading,  and  on  the  other  by  the  general  creditors  of  the  shipper.  The  shipper  was  a 
foreigner  who  had  died  bankrupt,  and  whose  representatives  were  duly  cited  upon 
letters  of  supplement,  but  made  no  appearance — Held  that  the  holder  of  the  bill  of 
lading  was  entitled  to  the  fund  in  medio,  although  the  general  creditors  averred  and 
offered  to  prove,  1st,  that  the  cargo  had  been  shipped  on  the  order  of  some  of  their 
number  who  had  accepted  bills  on  the  faith  of  it ;  and,  2d,  that  the  bill  of  lading  was 
held  by  the  opposing  competitor  as  a  security  for  a  debt  which  had  been  paid. 

Title  to  sue — Decree-Dative — Confirmation. — Question,  Whether  a  decree-dative  obtained 
by  the  creditor  of  a  deceased  debtor,  is  good  as  a  title  to  sue  without  confirmation  t 

This  was  a  multiplepoinding  originally  raised  in  the  Sheriff  Court  of  Dundee.  The 
fund  in  medio  consisted  of  the  proceeds  of  a  cargo  of  flax  sold  judicially  when  the  pio- 
ceedings  were  instituted. 

In  the  spring  of  1834,  the  respondents  Baxter  Brothers  and  Co.,  and  Holden  and 
Clark,  merchants  in  Dundee,  expected  shipments  of  flax  from  Luplau,  a  merchant  in 
Riga,  to  whom  they  had  given  oixlers  for  shipment. 

On  5th  April  1834,  the  cargo  of  flax  was  put  on  board  the  ship  Hero  of  Dundee. 
Luplau  took  from  the  master  a  bill  of  lading,  by  which  the  latter  bound  himself  to 
deliver  "  unto  order  or  assigns." 

To  pay  for  the  flax  so  shipped  by  him,  Luplau  obtained  an  advance  of  L.1000  from 
Schroeder  and  Co.,  merchants  in  Riga.  As  a  security  for  the  advance,  he  placed  in  their 
hands  three  bills  payable  to  them,  and  drawn  by  him  on  Chalmers  and  Guthrie  of 
London.  The  bills  were  for  various  sums,  amounting  in  all  to  L.1000,  and  were  payable 
on  20th  July. 

On  the  same  day,  Luplau  shipped  another  cargo  of  flax  in  another  vessel.  He  also 
obtained  an  advance  of  L.1000  from  another  house  in  Riga  (Wohrmann  and  Son).  In 
security  of  this  advance,  he  also  placed  in  the  hands  of  that  house  three  bills  in  their 
favour,  drawn  by  him  upon  Chahners  and  Guthrie,  and  payable  on  20th  July. 

The  latter  cargo  was  not  the  subject  of  competition  in  this  process.  It  is  mentioned 
only  to  shew,  that  on  5th  April  1834,  Luplau's  drafts  on  Chalmers  and  Guthrie  amounted 
to  L.2000,  so  that  it  was  necessary  for  him  to  place  in  their  hands  funds  to  that  amoimt 
as  a  provision  for  the  drafts. 

These  six  drafts  were  dated  5ih  April,  and  payable  on  20th  July.     On  the  same  dtji 
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Lnplau  drew  a  bill  for  L.IOOO  on  Baxter  Brothers,  and  another  bill  for  the  same  sum  on 
Holden  and  Clark,  in  favour  of  Chalmers  and  Guthrie,  both  payable  on  20th  July.  All 
these  bills  were  transmitted  to  Chalmers  and  Guthrie. 

In  this  way,  there  were  bills  i^inst  Chalmers  and  Guthrie  for  L.2000,  and  bills  in 
their  favour  for  the  same  sum.  Baxter  Brothers  and  Holden  and  Clark  accepted  and 
paid  the  bills  drawn  on  them.  Chalmers  and  Guthrie  accepted,  but  did  not  pay  the 
bills  drawn  on  them  in  favour  of  Schroeder.  After  some  demur,  they  agreed  to  pay  the 
bills  in  favour  of  Wohrmann  and  Son. 

On  11th  April,  Luplau  disappeared  from  Riga,  and  was,  a  few  days  afterwards,  foimd 
drowned. 

On  the  day  of  his  disappearance,  his  wife  found  two  open  letters  addressed  severally 
to  Schroeder  and  Co.  and  to  Wohrmann  and  Son,  each  letter  inclosing  a  bill  of  lading 
for  the  cargoes  of  flax  already  mentioned.  The  bill  of  lading  for  the  cargo  of  the  Hero 
was  contained  in  the  letter  addressed  to  Schroeder  and  Co.  The  letters  were  next  day 
(12th  April)  delivered  by  Luplau's  clerk  to  the  parties  to  whom  they  were  addressed. 
The  letter  to  Schroeder  and  Co.  was  in  the  following  terms : 

"  Messrs.  George  Wm.  Schroeder  &  Co. 

''Although  there  is  no  doubt  as  to  the  acceptance  of  the  L.1000,  as  at  the  same 
time  remittances  of  a  similar  amount  were  made  against  it,  notwithstanding,  until  receipt 
of  the  information  of  its  being  accepted  and  paid,  I  send  you  herewith  inclosed  the 
value  in  endorsed  duplicate  bills  of  lading  for  153  Sh.  lb.  of  different  sorts  of  flax.  On 
the  receipt  of  aforesaid  information,  I  request  you  will  deliver  the  bill  of  lading  to  the 
drawees.'* 

It  was  found  that  Luplau  had  died  a  bankrupt.  He  was  indebted  on  general  account 
to  Chalmers  and  Guthrie  in  a  sum  of  L.4497.  As  already  said,  when  the  day  of  pay- 
ment of  the  bUls  arrived,  Chalmers  and  Guthrie  obtained  payment  of  the  L.2000  bills 
on  Dimdee,  but  refused  to  pay  one  set  of  the  acceptances  to  Luplau — viz.  those  drawn 
in  favour  of  Schroeder  and  Co. 

Schroeder  and  Co.  did  not  seek  to  enforce  payment  of  these  acceptances  against 
Chalmers  and  Guthrie.  They  endorsed  the  bill  of  lading  of  the  Hero's  cargo  to 
Wi]sons  [291]  and  Co.,  their  solicitors  in  London,  by  whom  it  was  again  endorsed  to  the 
advocator  Balfour. 

The  Hero  arrived  in  Dundee  on  2dd  Jime  1834.  Balfour  immediately  served  upon 
the  master  the  following  notice  : — 

*'  I  am  the  holder  of  a  bill  of  lading  for  the  following  93  bales  of  flax,  viz. — (Here 
follows  a  description  of  the  flax) — shipped  on  board  the  Hero,  imder  your  command. 

"  I  do  hereby  give  you  notice,  not  to  deliver  to  any  person  or  persons  whomsoever, 
the  said  93  bales  of  flax,  but  that  you  hold  the  same,  and  every  part  thereof,  at  my  order 
and  disposal." 

In  these  circumstances,  the  present  multiplepoinding  was  raised  on  25th  June  1834. 
The  representatives  of  Luplau  were  duly  cited  to  the  process  on  letters  of  supplement, 
and  also  under  an  edict  sued  out  against  them,  before  the  Commissary  of  Edinburgh,  by 
Milne,  one  of  the  respondents,  as  executor-creditor  of  the  deceased.  But  no  appearance 
was  made  for  them. 

The  flax  having  been  judicially  sold,  the  price  of  it  formed  the  fund  in  medio, 
Balfour,  as  holder  of  the  bill  of  lading  for  the  cargo  represented  by  the  fund,  claimed  to 
be  preferred  to  the  whole  of  it.  The  opposing  claimants  were  Baxter  Brothers,  Holden 
and  Clark  (who  withdrew  from  the  competition  long  before  the  ultimate  disposal  of  the 
cause),  and  Milne,  a  creditor  of  Luplau,  who  had  obtained  decree-dative  under  his  edict 
already  mentioned.  There  were  also  other  claimants  who  were  creditors  of  Luplau  in 
respect  of  bills  in  his  favour,  accepted  and  paid  by  them  in  reliance  on  expected  ship- 
ments of  flax  which  were  never  made. 

On  19th  January  1836,  the  Sheriff  allowed  the  parties  a  proof  of  their  respective 
averments.  On  7th  November  1837  and  3d  October  1839,  the  advocator's  cedents, 
Wilsons  and  Co.  and  Schroeder  and  Co.,  were  ordered  to  be  judicially  examined.  A 
proof  was  taken  in  Riga,  in  London,  and  in  Dundee. 

While  these  proceedings  were  in  dependence,  an  arrangement  was  entered  into 
between  Schroeder  and  Co.  on  the  one  part,  and  Chalmers  and  Guthrie  on  the  other, 
through  the  medium  of  their  attorneys,  Wilsons  and  Co.  and  Messrs.  Oliverson  and 
James  Maynard.    The  terms  of  the  arrangement  wiU  be  seen  in  the  following  letter : — • 
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"  Messrs.  J.  Oliverson  and  Co. 

Mr.  Jas.  Maynard.  London^  I3ih  Jcmuary  1835. 

"  We  beg  to  acknowledge  receipt  of  L.1000  from  you  this  day,  which  we  undertake 
to  repay  you  on  demand ;.  and,  in  the  meantime,  we  beg  to  hand  you,  as  security  for  the 
repayment  thereof,  the  accompanying  three  biUs  of  exchange  for  the  sums  of  L500, 
L.260,  and  L.240,  drawn  by  M.  £.  Luplau,  and  accepted  by  Messrs.  Chalmeis  and 
Guthrie,  which  it  is  understood  you  are  to  return  to  us  on  repayment  of  the  above 
L.1000  and  interest. 

"  And  the  better  to  secure  to  you  the  repayment  of  this  sum  of  L.1000,  we  agree  that 
you  shall  have  the  right  to  receive  any  money  which  may  become  payable  to  us,  or  to 
Messrs.  Wilson,  Wilson,  and  Co.,  to  whom  we  endorsed  the  bill  of  lading  of  the  flax  on 
board  the  Hero,  James  Norrie,  master,  which  arrived  and  has  been  landed  at  Dundee, 
and  has  become  the  subject  of  a  legal  proceeding  there, — the  said  Wilson,  Wilson,  and 
Co.  having  endorsed  the  bill  of  lading  to  Alexander  Balfour  of  Dundee,  who  is  a  party 
to  the  said  proceedings ;  and  we  now  authorize  you,  in  case  the  lawsuit  shall  be  decided 
in  our  favour,  or  any  simi  of  money  shall  become  payable  to  us,  or  to  Messrs.  Wilaon, 
Wilson,  and  Co.,  or  to  Mr.  Balfour,  or  otherwise,  in  right  of  the  bill  of  lading,  to  receive 
whatever  money  may  become  so  payable  from  or  in  respect  of  the  said  flax,  hx)m  any  of 
the  parties  above  named,  or  the  Court  or  the  Courts  in  which  the  said  proceedings  nov 
are,  or  hereafter  may  be  pending ;  and  to  give  valid  and  effectual  receipts  aud  discharges 
for  the  money  which  you  may  so  receive ;  and  we  agree  to  give  to  you  any  other  pover 
or  authority  which  you  may  require  for  the  purpose  of  enabling  you  to  receive  the  money 
which  may  become  payable  in  respect  of  the  matter  aforesaid,  or  any  of  them.  We 
remain,"  &c.  "  G.  W.  Sghroeder  &  Co.  of  Riga." 

*'  We  agree  to  the  above,  and  undertake  to  act  in  accordance  therewith,  so  far  as  we 
are  concerned.  Wilson,  Wilson,  &  Co." 

On  22d  October  1844,  the  SheriflT-substitute  (Henderson)  pronounced  the  following 
interlocutor : — 

"  Having  considered  the  closed  record,  proof  adduced,  productions,  and  whole  procesB, 
and  having  resumed  consideration  of  the  minute  of  debate  for  the  claimant  Alexander 
Bfidf our,  whose  claim  is  adverse  to  the  claim  of  all  the  other  claimants,  and  having  also 
considered  the  minute  of  debate  for  the  common  agent  on  behalf  of  the  other  claimantB^ 
finds,  in  reference  to  the  competition  between  these  parties,  that  the  flax  in  dispute  has 
been  sold  by  authority  of  the  Court,  with  consent  of  all  parties,  and  that  the  price 
thereof,  which  forms  the  fund  in  mediOy  has  been  consigned  in  the  Dundee  Bank,  subject 
to  the  future  orders  of  Court:  Finds  that  the  fimd  so  consigned,  amounted,  as  at 
24th  November  1840,  to  the  accumulated  sum  of  L.1103,  9s.  2d.  sterling:  Finds  that 
the  foresaid  flax  was  shipped,  upon  the  6th  April  1834,  by  M.  E.  Luplau  of  Riga,  on 
board  the  Hero,  James  Norrie,  master,  then  at  Riga,  and  bound  for  Dundee,  as  is 
instructed  by  the  bill  of  lading  produced :  Finds  that,  by  said  bill  of  lading,  the  flax  was 
to  be  delivered  unto  order,  and  it  bears  to  be  indorsed  by  Luplau  to  George  Wm. 
Schroeder  and  Company  of  Riga,  and  by  them  to  Wilson,  Wilson,  and  Company,  of 
London,  and  by  them  to  the  claimant  Alexander  Balfour :  Finds  it  instructed  by  the 
correspondence,  productions,  and  other  evidence  in  process,  that  Luplau,  through  his 
agents  in  Dundee,  had  chartered  the  Hero  to  proceed  to  Riga  for  the  purpose  of 
bringing  home  the  flax,  which  some  of  the  claimants  had  authorized  him  to  purchase  for 
them:  Finds,  in  particular,  that  the  claimants,  Baxter  Brothers  and  Company,  and 
Holden  and  Clark,  had  both  given  such  authority  to  purchase,  and  that  they  took  lastage 
in  the  Hero  to  convey  home  their  property :  Finds  it  instructed  that  Baxter  Brothers 
and  Company,  and  Holden  and  Clark,  had  both  authorized  Luplau  to  draw  bills  upon 
them  for  the  first  cost  of  the  flax,  and  accordingly  that  two  separate  bills,  each  for  LIOOO, 
dated  5th  April  1834,  at  three  months,  was  drawn  by  him  upon  each  of  these  firms,  to 
the  order  of  Chalmers  and  Guthrie  of  London,  and  which  bills  were  duly  accepted  and 
paid  when  due,  as  is  instructed  by  the  retired  bills  produced :  Finds  that  of  the  same 
date  with  the  last-mentioned  bills,  Luplau  drew  upon  Chalmers  and  Guthrie  three  bills 
pro  L.240,  L.260,  and  L.500,  all  dated  Riga,  5th  April  1834,  payable  at  three  months: 
Finds  that  Luplau  negotiated  or  sold  for  cash  the  three  last-mentioned  bills  to  Schroeder 
and  Company,  and  at  same  time  remitted  to  Chalmers  and  Guthrie  the  said  two  biUs  by 
Baxter  Brothers  and  Company,  and  Holden  and  Clark,  as  a  special  provision  to  meet  the 
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same :  FindB  that  Chalmers  and  Guthrie  accepted  the  said  three  bills,  but  when  they 
became  due,  they  refused  to  pay  the  same :  Finds  it  proved  by  the  evidence  of  John 
Anthony  Rucker,  that  upon  the  11th  of  April  1834,  a  few  d&js  after  drawing  and 
negotiating  said  bills,  Luplau  disappeared,  and  that  his  dead  body  was  found  soon  after- 
wards  in  a  lake  near  Eiga  :  Finds  it  admitted  and  proved  that  Luplau  was  bankrupt  at 
the  time  of  his  death :  Finds  it  proved,  by  the  deposition  of  George  Kohn  (Luplau's 
clerk),  that  upon  the  same  day  that  Luplau  disappeaied,  he  sent,  through  the  medium  of 
his  wife,  to  Kohn,  an  open  letter  addressed  by  Luplau  to  Schroeder  and  Company, 
enclosing  the  bill  of  lading  of  the  flax  in  question,  which  letter,  with  its  enclosure,  Kohn 
delivered  to  Schroeder  and  Company  the  following  morning :  Finds  it  proved,  by  the 
evidence  of  Adolphus  Berent,  one  of  Laplau's  assignees,  that  though  the  letter-book, 
understood  to  contain  a  copy  of  Luplau's  letter  of  5th  April  1834  to  Chalmers  and 
Guthrie  of  London,  accompanying  the  said  remittances  for  L.2000,  had  not  been  traced, 
stiU  it  appears  from  Luplau's  letter  to  Schroeder  and  Company,  given  in  evidence,  that 
Luplau  contemplated  the  foresaid  remittances  as  a  special  provision  against  his  said  drafts, 
of  the  same  date,  for  a  like  amount :  Finds  it  admitted  on  all  hands  that  Chalmers  and 
Guthrie  are  perfectly  solvent ;  but  finds,  in  such  circumstances,  that  the  scheme  on  which 
they  have  acted,  of  not  paying  their  [292]  bills,  and  of  making  a  temporary  advance  to 
Schroeder  and  Company  equal  to  their  amount,  through  the  medium  of  their  respective 
attorneys,  as  set  forth  in  the  copy  letter  No.  44  of  process,  is  not  justifiable,  and  cannot 
avail  them :  Finds  it  instructed  by  the  testimony  of  Thomas  Wilson,  one  of  the  partners 
of  Wilson,  Wilson,  and  Company,  that  that  house  have  no  personal  interest  in  the  bill  of 
lading  of  •the  flax  in  question,  and  that  it  is  also  instructed  that  the  claimant  Alexander 
Balfour  is  in  the  same  situation,  and  that  both  hold  the  bill  of  lading,  and  act  thereon, 
as  the  mere  agents  of  Schroeder  and  Company :  Finds  that  Schroeder  and  Company 
having  in  fact  received  payment  of  said  three  bills,  or  of  a  sum  equal  to  their  amount,  from 
Chalmers  and  Guthrie,  through  the  medium  of  their  attorneys  as  aforesaid,  the  claimant 
Alexander  Balfour,  as  the  mere  indorsee  of  the  bill  of  lading,  cannot,  in  the  circumstances 
in  which  he  holds  the  same,  be  held  as  an  onerous  holder  thereof  in  a  competition 
while  the  other  claimants  (Luplau's  onerous  creditors),  for  whose  behoof  the  common 
agent  acts;  repels,  therefore,  Uie  claim  of  the  said  Alexander  Balfour,  and  decerns 
accordingly :  Finds  said  claimant,  Alexander  Balfour,  liable  in  the  expenses  of  process 
connected  with  the  discussion  of  his  claim." 

To  this  judgment  the  Sheriff  (L'Amy)  adhered  on  appeal. 

Balfour  having  presented  a  note  of  advocation,  the  Lord  Ordinary,  on  20th  July 
1847,  pronounced  the  following  interlocutor : — 

"  Finds  that  the  advocator  Mr.  Balfour  is  the  only  party  in  this  competition  who 
has  exhibited  any  title  in  his  person  to  any  portion  of  the  cargo  of  flax  which  forms  the 
subject  in  dispute ;  and  finds  that  the  said  title,  which  is  duly  constituted  by  bill  of 
lading,  regularly  indorsed  in  his  favour  (so  long  as  the  same  stands  imopposed  by  a 
conflicting  and  preferable  title,  and  is  not  reduced  or  set  aside  at  the  instance  of  some 
party  duly  connecting  himself  with  the  said  flax,  as  having  a  right  of  property,  or  other 
radical  right  therein),  is  prima  instantia^  and  on  the  face  of  it,  such  as  to  have  entitled 
the  said  advocator,  at  the  date  of  raising  this  multiplepoinding,  to  insist  against  all 
concerned  for  instant  delivery  of  the  said  flax,  as  being  habilely  and  eflectually  carried 
to,  and  vested  in  him,  by  virtue  thereof :  Finds  that  each  and  all  of  the  other  competing 
parties  were,  at  the  date  of  said  multiplepoinding,  and  are  still,  wholly  without  right  or 
title  of  any  kind  connecting  them  with  the  said  flax,  and  that  they  stand  confessedly,  at 
this  moment,  in  no  closer  relation  towards  it  than  as  mere  general  creditors  of  Mr.  Luplau, 
the  original  shipper  thereof,  and  the  first  indorser  of  the  bill  of  lading,  now  held  by  the 
advocator:  Finds  that,  in  this  situation,  none  of  these  parties  were,  at  the  date  of 
raising  the  said  multiplepoinding,  in  tittUo  either  to  demand  delivery  of  the  said  flax  in 
their  own  favour,  or  to  call  in  question  the  advocator's  title  thereto,  even  assuming  it  to 
have  been  otherwise  competent,  in  the  shape  of  multiplepoinding,  and,  in  an  inferior 
court,  to  bring  under  challenge  the  right  conferred  upon  the  advocator  by  the  indorsed 
bill  of  lading :  Therefore,  without  going  further,  or  at  all  entering  upon  any  question 
connected  with  the  proof  (which,  on  the  above  view  of  the  case,  ought  never  to  have 
been  allowed),  advocates  the  cause ;  finds  that  delivery  of  the  flax  to  the  advocator  was 
at  first  unduly  obstructed  and  postponed  by  bringing  the  multiplepoinding ;  and  now 
prefers  the  advocator  as  having  sole  and  exclusive  right  to  the  whole  proceeds  of  the  said 
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flax,  which  (having  been  realized  in  course  of  the  proceedings)  now  practically  form  ^ 
fund  in  medio  ;  repels  the  claims  of  all  the  other  competing  parties,  and  decerns :  Finds 
the  advocator  entitled  to  expenses." 

The  respondents  reclaimed.     At  advising  on  17  th  February  1849, 

Lord  Justice-General; — 1  am  for  adhering.  I  am  by  no  means  satisfied  that  there  is 
any  incompetency  in  the  multiplepoinding  in  the  Sheriff  Court.  There  were  claims 
upon  these  goods  for  freight  by  the  master,  which  claims  are  not  yet  satisfied.  The  bill 
of  lading  had  passed  into  the  hands  of  Balfour.  There  is  no  evidence  of  payment  of 
these  creditors.  They  had  a  claim  against  the  owner  of  the  flax  or  his  executors.  The 
flax  was  sold.  A  multiplepoinding  was  raised,  and  the  proceeds  of  the  flax  were  deposited 
in  Court.  Now,  if  these  parties  could  shew  any  title  whatever,  their  case  would  be  very 
different.  But  we  have  Mr.  Balfour  as  the  holder  of  this  bill  of  lading ;  and  the  Lord 
Ordinary  holds  that  he  is  the  only  party  in  this  competition  who  has  exhibited  any  title 
in  his  person  to  any  portion  of  the  flax — (reads  interlocutor).  I  assume  that  tlie 
multiplepoinding  was  competent,  and  that  this  is  settled  law  in  such  circumstances. 
This,  then,  is  the  interlocutor  submitted  to  us  for  review  ;  and  it  does  appear  to  me,  that 
as  the  other  parties  had  not  produced  any  title  whatever,  the  Lord  Ordinary  has  done 
right  in  sustaining  the  claim  of  the  biUholder.  I  see  no  objection  to  the  multipl^ 
poinding.  It  is  said  that  Luplau  is  represented  by  his  executors.  But  it  is  settled  by 
the  case  of  Houston,  that — (reads  rubric  of  that  case).  It  was  there  held,  that  the 
proceedings  were  inept  because  there  was  no  confirmation  of  the  executors.  No  doubt 
they  say  they  are  all  lawful  creditors.  There  is  no  preferable  right  in  any  other  person ; 
and,  therefore,  the  judgment  of  the  Lord  Ordinary  appears  to  me  well  founded.  As  to 
the  averment  of  conspiracy  between  Chalmers  and  Guthrie  and  Schroeder,  to  defeat  the 
rights  of  these  creditors,  that  must  be  tried  in  other  proceedings.  As  the  action  now 
stands,  I  am  for  adhering. 

Lord  Mackenzie, — I  have  some  difiiculty  in  adhering  to  this  interlocutor.  The 
question  is  merely  as  to  title.  It  finds  that  none  of  the  parties  have  any  title  except 
Balfour,  and  it  therefore  dismisses  all  the  other  claims.  It  don't  enter  into  the  merits 
of  these  claims,  nor  will  I  do  so.  I  assume  that  there  are  merits  in  these  claims ;  that 
must  be  ass\mied  in  this  discussion.  The  Lord  Ordinary  has  found  that  there  are  no 
merits  at  all.     I  have  some  difficulty  as  to  that. 

This  cargo  comes  to  this  country,  and  there  is  a  bill  of  lading.  The  allegation  <m 
the  merits  is,  that  the  bill  of  lading  is  bad.  Claims  are  made  upon  this  flax;  the 
captain  is  himself  a  claimant  for  freight,  and  raises  a  multiplepoinding.  He  puts  the 
flax,  and  then  the  money,  into  Court.  Now,  there  was  nothing  wrong  in  that  And 
this  being  so,  can  we  find  that  none  of  these  parties  have  any  claim  ?  I  have  very 
considerable  doubts  whether  we  can  do  so.  It  is  said  there  is  no  reduction  by  diem  of 
the  bill  of  lading.  I  cannot  adopt  that  view.  The  fund  claimed  upon  being  moveable, 
it  is  said  that  none  of  these  personal  creditors  can  make  an  effectual  claim  at  all,  because 
no  diligence  has  been  done  by  them.  That  is  not  entirely  true,  for  there  is  a  diligence  as 
executor-creditor.  It  is  said  that  such  a  claim  could  not  be  raised  without  an  arrestment 
to  found  jurisdiction.  But  it  has  been  decided,  that  the  fund  being  in  the  hands  of 
Court  by  a  multiplepoinding,  there  is  no  reason  for  any  such  arrestment ;  and  it  seems  to 
me  that  there  is  a  good  deal  of  reason  in  that  decision.  What  can  be  the  object  of 
arresting  where  the  fund  claimed  upon  is  deposited  in  Court?  It  is  said  that  tlie 
proceedings  in  the  Commissary  Court  were  not  raised  when  the  multiplepoinding  was 
brought.  But  that  does  not  matter.  Then,  if  this  creditor's  right  be  sustained,  that 
brings  in  the  others.  Though  this  is  only  a  decree-dative,  I  don't  see  how  that  can  make 
any  difference,  provided  there  be  confirmation  before  extract.  In  short,  I  feel  a  difficulty 
in  straining  the  principles  of  law  against  a  claim  of  this  sort.  Suppose  a  foreigner  dies 
abroad,  and  that  there  is  money  belonging  to  him  in  this  coimtry,  and  that  his  creditors 
are  here,  must  there  not  be  some  means  of  getting  at  the  fund  ?  These  are  the  doubts 
which  I  entertain  in  this  case. 

Ijord  Fidlerton. — I  am  rather  inclined  to  adopt  the  same  conclusion  as  your  Lordship. 
I  am  not  prepared  to  say  that  there  is  anything  incompetent  in  this  multiplepoinding,  in 
the  circumstances.  There  is  a  cargo  of  flax  sent  to  this  country.  The  shipmaster  raises 
a  multiplepoinding,  and  consigns  the  price,  which  I  hold  to  be  the  surroffoiuni  of  ^e 
flax.  I  think  the  question  is  exactly  the  same  as  if  the  flax  still  existed.  The  parties 
appear,  and  there  is  competition  ;  these  parties  stating  themselves  as  creditors  of  Luplau. 
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The  Lord  Ordinary  has  decided  in  favour  of  the  holder  of  the  biU  of  lading — no  other 
party  appectring  to  have  any  title  to  the  flax,  or  any  nexus  or  diligence  affecting  it.  I 
rather  think  that  the  Lord  Ordinary  is  right.  They  ought  to  shew  some  right  or  title  to 
the  flax.  Suppose  that  Luplau  were  himself  here,  he  would  have  been  entitled  to  the 
flax  against  the  creditors.  I  don't  think  that  the  proper  situation  in  which  to  challenge 
the  title  of  the  billholder  was  the  multiplepoinding.  Ex  facie,  this  was  an  unchallenge- 
able title.  I  think  that  the  Lord  Ordinary's  views  are  sound.  No  doubt  cases  are 
referred  to  on  the  other  side.  But  the  case  of  Mansfield  was  a  very  special  case.  The 
manager  for  a  company  chose  to  dispose  of  the  goods  of  the  company,  and  they  put  the 
proceeds  in  bank  for  behoof  of  the  creditors  of  the  company.  [293]  This  just  con- 
stituted a  trust  for  behoof  of  creditors.  Now,  if  a  trust  be  constituted  for  the  creditors 
of  A,  nothing  can  be  clearer  than  that  any  one  who  is  a  creditor  of  A  has  a  title  to 
claim,  whether  he  has  a  good  claim  to  a  preference  or  not.  But  that  is  not  the  case 
here,  for  here  there  is  no  trust  at  all.  That  case  does  dot  touch  the  present.  No  doubt, 
in  the  other  case  which  has  been  referred  to,  the  interlocutor  of  Lord  Moncreifl*  was 
affirmed,  but  only  to  the  extent  of  not  throwing  the  multiplepoinding  out  of  Court ;  but 
the  Judges  expressed  great  doubts  on  the  proposition  contained  in  that  interlocutor,  and 
which  is  here  relied  on.  The  one  party  has  a  good  title,  while  the  competitors  have  none 
at  all. 

The  other  objection,  to  which  there  is  also  an  answer,  is  as  to  the  decree-dative.  In 
that  case,  the  confirmation  was  set  aside  and  reduced.  The  party  had  died.  Certain 
creditors  took  out  a  decree-dative,  as  executors-creditors.  They  did  not  dream  of  going 
de  piano  against  his  estate.  In  the  first  place,  they  arrested  to  found  jurisdiction,  and 
they  then  took  out  an  edict.  Their  decree  was  challenged  on  two  grounds.  In  the 
first  place,  it  was  said  that  their  decree  of  constitution  was  good  for  nothing.  The 
Court  held  that  objection  good.  The  other  objection  was  not  sustained,  viz.  that  there 
had  not  been  proper  service.  The  Court  disregarded  that ;  they  therefore  considered 
the  other  objection,  and  sustained  it.  There  is  therefore  no  authority  in  that  case  to 
shew  that  a  party  having  claims  against  a  foreigner,  is  entitled  to  go  de  piano  against  his 
estate. 

No  doubt,  if  a  fund  be  consigned  in  trust  for  creditors,  as  in  the  case  which  has  been 
referred  to,  it  may  be  divided  among  them  without  an  arrestment.  But  that  is  not  the 
case  here.  Not  only  had  the  party  got  a  good  title,  but  he  is  the  only  party  having  a 
title  at  all. 

Lord  Jeffrey. — ^I  feel  much  perplexed  about  this  case.  I  can  best  express  my  feelings 
by  saying,  that  I  do  not  feel  comfortable  in  adhering  to  this  decision.  The  decision 
seems  to  me  too  peremptory,  for  it  is  without  any  reservation.  Perhaps  I  have  read  too 
much  of  this  case,  for  I  have  read  the  whole  proof  and  productions ;  and  I  cannot  help 
being  impressed  by  seeing  what  is  to  be  escaped  from  by  the  judgment  now  to  be 
adhered  to.  The  question  is,  whether  the  Lord  Ordinary  be  right  in  holding,  that  the 
only  party  having  a  persona  standi  in  the  multiplepoinding  is  the  party  in  right  of  the 
billholder?  It  is  said  that  the  other  parties  have  no  connection  whatever  with  this 
particular  fund.  There  is  a  httle  inaccuracy  in  that.  They  all  have  a  direct  connection 
with  this  flax.  They  are  the  persons  by  whose  orders  the  flax  was  got.  It  was  on  the 
faith  of  that  flax  that  they  took  the  bills.  They  retire  the  bills,  and  they  produce  as 
their  titles  m  this  competition,  the  iavoices  and  the  retired  bills.  They  say, — we  are 
entitled  to  get  the  proceeds  of  this  flax,  for  we  made  these  advances  on  the  faith  of  it. 
Therefore  they  do  produce  a  title  in  connection  with  the  flax, — their  main  security  being 
the  obligation  or  promise  of  the  orderers  of  the  flax  to  take  the  bills.  And  this  party 
who  takes  out  a  decree-dative,  holds  a  constituted  debt  against  Luplau.  He  has  a  liquid 
executorial  decree  upon  his  bill ;  therefore  it  cannot  be  said  that  he  is  there  without  a 
title  to  appear  in  this  multiplepoinding.  This  process  is  an  enduring  process ;  any  one 
having  claims  against  the  fund  in  medio  may  appear  at  any  time,  and  therefore  these 
parties  have  a  suflicient  persona  standi.  The  Lord  Ordinary  seems  to  have  been  carried 
away  by  the  impression,  that  the  billholder  has  a  preferable  claim  in  this  process  as 
against  the  other  competing  parties,  in  respect  that  he  alone  has  a  persona  standi. 

Then  a  point  which  does  not  seem  to  have  been  considered  is,  whether  there  ever 
was  a  good  transmission  of  the  bill  to  this  country.  In  point  of  fact,  it  is  established 
that  the  bill  was  taken  away  from  Luplau  in  his  lifetime ;  and,  therefore,  there  is  reason 
to  doubt  whether  there  was  any  habile  transmission.    If  this  objection  be  good,  then  this 
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party  at  once  loses  his  privilege  of  being  the  only  party  holding  a  title.  It  might  be 
that  otherwise  he  is  entitled  to  the  cargo,  but  the  judgment  before  us  bars  t^t  I 
cannot  quite  assume,  that  when  a  party  dies  leaving  a  letter  in  such  terms  as  those  of 
the  letter  left  by  Luplau,  that  anybody  can  follow  out  the  purpose  there  expressed,  cum 
efiectu.  That  seems  to  me  very  doubtful.  There  was  a  good  title  to  raise  l^t  questioii 
on  the  part  of  the  master,  who  was  the  proper  debtor  in  the  bUl,  and  there  was  also  a 
good  tide  in  the  freighter.  Both  of  these  parties  were  in  tUtdo  to  dispute  the  validity 
of  that  document.  The  master  was  entitled  to  raise  this  process,  and  with  him  the 
parties  claiming  freight  prima  instantia.  But  I  see  great  doubt  in  all  this,  and  cannot 
say  that  I  feel  ripely  advised  upon  it.  I  feel  still  rather  inclined  to  go  along  with 
tlie  view,  that  an  arrestment  jurisdiciianis  fundandcB  causa  is  not  necessary  when  the 
fund  is  already  in  Court.  That  arrestment  is  just  a  way  of  doing  more  remotely 
what  is  done  already,  and  the  multiplepoinding  supplies  the  place  of  an  arrestment  at 
the  instance  of  the  creditors  of  Luplau.  Their  debts  are  well  made  out,  and,  in  a 
sequestration,  they  would  be  entitled  to  claim.  Therefore,  their  connection  widi  the 
flax  is  clear  ab  initio.  And  the  only  question  is,  whether  such  an  arrestment  is  not 
superseded  and  rendered  unnecessary,  these  parties  being  creditors  in  respect  of  that 
subject.  On  this  point,  I  rather  adopt  the  doctrine  of  Lord  Moncreif^  and  incline  to 
hold,  that  if  they  get  a  decree  in  the  multiplepoinding,  that  is  enough. 

It  is  averred  in  point  of  fact,  that  this  party  is  not  a  bona  fide  holder  of  this  bill ; 
and,  therefore,  that  he  has  no  title.  I  am  not  so  well  satisfied  on  that  point,  and  was 
rather  moved  by  the  Lord  Advocate's  argument  upon  it.  There  were  two  securities,  the 
bills  of  exchange  and  the  bill  of  lading.  Might  not  Chalmers  and  Guthrie  have  preferted 
the  flax  ?  They  have  not  got  payment, — ^but  all  that  is  on  the  merits.  My  own  inclina- 
tion would  be,  to  remit  the  case  back  to  the  Lord  Ordinary. 

Lard  Justice-Oeneral, — ^I  confess  I  am  much  moved  by  what  has  now  been  said  by 
Lord  Jeffrey,  and  incline  to  adopt  the  course  suggested  by  him. 

The  Court  pronounced  the  following  interlocutor : — 

"  Before  further  answer,  remit  the  case  back  to  the  Lord  Ordinary  to  hear  the 
parties  further,  with  power  to  recal  his  interlocutor,  and  do  farther  as  he  ^all  see  cause, 
reserving  all  questions  of  expenses." 

The  case  having  returned  to  the  Lord  Ordinary,  written  pleadings  were  ordered,  in 
which  it  was  pleaded  for  the  reclaimers — 

There  are  here  four  questions : — L  Whether  the  bill  of  lading  produced  by  the 
advocator,  bars  all  inquiry  into  the  merits  of  the  case  as  disclosed  upon  the  evidence. 
2.  Whether  the  respondents  have,  as  general  creditors  of  Luplau,  a  sufficient  title  and 
interest  to  enter  upon  this  inquiry.  3.  Whether  the  respondents  aver  a  relevant  case. 
4.  Whether  the  proof  is  sufficient  to  establish  these  averments.  With  regard  to  the 
first  question,  it  is  contended  that  the  bill  cannot  be  per  se  a  title  to  exclude  all  inquiry 
into  the  adverse  right  and  interest  of  the  respondents — Lickbarrow  v.  Mason,  2  T^m 
Rep.  75.  Bell's  Com.  i.  546.  Coxe  v.  Harden,  4  East.  211.  Waring  v.  Cox,  CampbdTs 
Rep.  i.  370.  Newsom  v.  Thornton,  6  East.  p.  17.  Dick  v,  Lumsden,  Peake's  Nici  Prius 
Cases,  p.  189.  Hibbert  v.  Carter,  1  Term  Rep.  748.  On  the  second  question,  the 
respondents  maintain  they  have  a  good  title  to  enter  upon  this  inquiry.  To  test  the 
respondents'  title,  let  it  be  supposed  that  no  bill  of  lading  had  ever  existed,  and  that 
there  had  been  a  single  creditor  of  Luplau  in  this  country,  seeking  to  obtain  payment 
out  of  a  fund  here,  belonging  to  his  deceased  foreign  debtor.  He  would  have  arrested 
to  found  jurisdiction,  and  would  then  have  raised  an  action  of  constitution,  on  which  he 
would  have  called  Luplau's  representatives  by  edictal  citation.  No  objection  could  have 
lain  to  these  proceedings,  on  the  score  of  defect  of  title.  Now,  all  this  has  in  substance 
been  done  here.  Edictal  citation  has  been  given  under  letters  of  supplement  from  ^e 
Court  of  Session ;  there  is  also  the  equivalent  of  an  arrestment  to  found  jurisdiction, 
viz.  consignation  in  a  process  of  multiplepoinding.  There  is  not,  it  is  true,  any  action  d 
constitution ;  but  it  is  submitted  that  a  claim  in  a  multiplepoinding  is  equivalent  to 
such  an  action,  and  that  the  same  title — that  of  creditor — ^is  sufficient  for  both.  Every 
such  claim  is,  in  substance,  an  action  for  payment.  And  no  objection  being  made  bj 
Luplau's  representatives,  after  due  citation,  it  follows,  that  if  there  had  been  no  bill  of 
lading,  the  respondents  would  have  been  entitled  to  payment  out  of  the  fund  in  medio. 
If  so,  the  same  title  which  would  have  been  sufficient  for  procedure  to  obtain  payment 
is  sufficient  for  procedure  to  set  aside  a  title  interposed  as  an  obstacle  to  payment    If 
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the  respondents  have  a  >  good  title  to  sue  their  claims  in  this  process,  they  have  a  good 
title  to  remove  any  bar  which,  if  imremoved,  would  prevent  these  claims  from  being 
made  effectual.— Mackenzie,  M.  16,099.  Couper,  M.  3203.  Erskine,  3,  8,  100. 
Besides,  Milne  has  a  sufficient  title  in  his  decree-dative  as  executor-creditor. — ^Maitland 
V.  Cockerell,  Nov.  23,  1827,  6  S.  D.  109.  On  the  third  question,  their  averments  are 
relevant.  They  maintain  that  the  bill  of  lading  was  never  effectually  delivered — See 
[294]  the  case  of  Stanfield,  4  Br.  Sup.  344,  as  distinguished  from  the  case  of  Crawford, 
Nov.  18,  1807,  Mor.  voce  "  Moveables,*'  No.  2.  Further,  the  respondents  aver  that,  if 
delivered,  the  bill  of  lading  was  delivered  as  a  mere  security,  which  has  been  extinguished 
by  payment.  A  reduction  is  not  necessary  in  order  to  make  these  averments. — Chalmers 
r.  Roxburgh,  May  18,  1825,  4  S.  D.  12.  Besides,  a  multiplepoinding  implies  aU  the 
procedure  necessary  to  extricate  the  rights  of  parties. — Stair  4,  16,  4  ;  More's  Notes,  p. 
ccclxxviii.  Bell's  Com.  ii.  299.  4.  On  the  proof,  it  clearly  appears  that  the  whole  case  has 
arisen  from  an  arrangement  by  which  Chalmers  and  Guthrie  were,  by  obtaining  payment 
of  the  respondents'  acceptances,  and  refusing  payment  of  their  own,  to  diminish  their 
loss  on  general  account  with  Luplau.  This  view  is  strengthened  by  the  transaction 
subsequently  entered  into  between  them  through  the  medium  of  their  respective 
attorneys.  Further,  it  is  clear  on  the  authority  of  the  following  cases,  that  Chalmers 
and  Guthrie  cannot  plead  a  jus  qucetfitjirn  in  respect  of  the  mandate  in  their  favour  on 
"drawees,"  contained  in  Luplau's  letter. — Gray  v,  Ross,  M.  7724.  Baird  v.  Murray, 
M.  7737. 

The  advocator  ^Zeot/e^ — 

1.  The  question  at  issue  is  the  right  to  have  demanded  delivery  of  the  flax  from  the 
shipmaster.  The  claims  of  the  different  parties  are,  in  their  own  nature,  claims  against 
the  shipmaster  for  delivery,  and  the  competition  is  as  to  which  of  the  claimants  had  the 
preferable  right  to  make  that  demand.  2.  A  claim  of  this  kind  is  of  the  nature  of  a  real 
action,  as  being  directed  in  rem,  or  as  against  the  custodier  of  a  specific  subject,  in  reference 
to  the  delivery  of  that  subject.  Such  a  claim  can  only  be  supported  by  a  real  right  in 
the  claimant,  either  of  property  or  possession,  and  no  one  who  cannot  instruct  such  a 
right,  has  any  persona  standi  in  such  a  competition.  Whatever  might  be  held  in  some 
cases,  with  regard  to  the  distribution  of  a  mere  pecuniary  fund,  the  party  here  to  be 
preferred,  can  only  prevail  on  the  footing  that  he  was  primarily  entitled  to  demand  the 
cargo  itself  from  the  shipmaster,  and,  in  respect  of  that  primary  right,  has  now  a 
secondary  right  to  the  proceeds  as  a  surrogatum  for  the  original  subject  3.  At  the  date 
when  this  competition  arose,  none  of  the  present  parties  except  the  advocator  had  the 
shadow  of  a  right  or  title  to  demand  delivery  of  this  cargo.  They  were  personal 
creditors  merely  of  Luplau;  and  it  is  indisputable,  that  the  personal  creditors  of  a 
debtor  have  no  right  in  themselves  to  demand  delivery  of  his  goods  from  the  custodiers 
of  them.  For  that  purpose,  they  require  to  superadd  to  their  character  of  creditors, 
either  a  voluntary  conveyance,  or  the  use  of  special  diligence  operating  as  an  attachment 
and  nexus  upon  the  specific  subject.  Without  such  conveyance  or  diligence,  they  can 
neither  demand  possession  of  their  debtor's  goods  themselves,  nor  prevent,  in  the  first 
instance,  the  delivery  of  those  goods  to  others  who  have  a  title  to  demand  them.  If 
the  other  claimants  here  could  have  shewn  a  right  of  property  to  the  flax,  their  situation 
might  be  different ;  but  they  have  made  out  no  such  right,  and  stand  merely  as  personal 
creditors  of  Luplau.  The  cargo  was  appropriated  to  none  of  them,  and  creditors  for 
breach  of  contract  are  no  better  than  other  personal  creditors.  None  of  them,  at  the 
origin  of  the  competition,  or  at  the  date  of  the  multiplepoinding,  had  either  a  real  right 
of  property,  or  any  diligence  affecting  the  subject.  4.  However  competent  it  may  have 
been  for  the  shipmaster  to  bring  a  multiplepoinding  for  his  own  exoneration,  yet,  when 
judicially  viewed,  there  was  from  the  first  no  party  having  a  title  to  claim  this  cargo, 
except  the  advocator,  who  held  the  bill  of  lading.  To  no  one  else  could  the  master, 
with  any  safety  or  propriety,  have  delivered  the  cargo, — and  de  jure  the  advocator  was 
the  party  alone  entitled,  at  the  ship's  side,  to  obtain  the  flax  from  the  shipmaster,  on 
paying  freight  and  charges.  The  competition  raised,  in  so  far  as  regards  those  who  were 
the  cause  of  it,  was  groundless,  and  must  be  held  never  to  have  been  raised  at  all.  5. 
The  mere  institution  of  the  multiplepoinding  could  not  alter  the  position  of  parties. 
Giving  every  possible  effect  to  that  process  for  enabling  parties  to  make  good  their  exist- 
ing rights,  it  cannot  alter  the  rights  which  they  have.  It  cannot  convert  a  creditor  into 
a  proprietor.     It  cannot  create  a  real  title  to  a  specific  subject.     It  cannot  serve  the 
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puipose  of  an  afisignafdon  to  that  enibject,  or  of  regular  diligence  for  attaching  it  A 
party,  by  raising  such  a  process,  or  maldng  such  a  claim,  cannot  eo  ipgo  rear  up  in  hig 
own  person  a  right  to  succeed  in  that  daim,  which  was  not  otherwise  vested  in  him.  6. 
Further,  whatever  facilities  the  law  may  afford,  by  means  of  a  multiplepoinding,  to  those 
who  have  a  good  substantial  title  and  right  to  prevail  in  their  claims,  it  cannot  opente 
so  as  to  be  productive  of  any  advantage  except  in  favour  of  those  who  aie  in  tiittlo  to 
prevail  in  the  precise  claim  in  dispute.  It  cannot  serve  merely  a  negative  purpose,  so  as 
to  cut  down  one  party's  claim  at  the  instance  of  others  who  have  not  themselves  a  good 
competing  claim.  If  a  party  cannot  himself  claim  the  fund  in  medio,  he  cannot  be  hesrd 
to  contradict,  or  set  aside,  tiie  claims  of  others  who  have  prima  facie  a  sufficient  title. 
7.  The  present  competition  must,  from  its  nature,  be  decided  according  to  the  ri^tsof 
parties  as  they  stood  when  the  competition  arose ;  and  if  the  present  claimant  had  thai 
a  good  and  complete  title  to  claim  delivery  of  the  cargo,  and  none  of  the  others  had  uj 
claim  or  nexus  upon  it  at  all,  the  present  case  must  be  decided  on  that  footing,  and  an; 
claim  of  accounting,  or  other  demand  competent  against  the  advocator,  if  such  exists, 
must  be  the  subject  of  a  separate  and  different  action.  8.  The  indorsation  of  the  bill  of 
lading  to  the  advocator  can  neither  competently  nor  validly  be  challenged,  and  it  was 
thus  a  valid  transfer  of  the  cargo  to  the  advocator,  equivalent  to  the  corporeal  delivery 
of  it,  subject  only  to  the  same  liability  to  account  that  would  have  been  incimibent  on 
the  advocator  towards  Luplau  himself,  but  which  liability  would  not  justify  or  supped 
the  present  process.  9.  The  advocator's  constituents,  as  the  holders  of  a  double  securitj, 
were  entitled,  at  their  option,  to  proceed  upon  either  of  their  rights,  and,  more  pardco- 
larly,  were  entitled  to  proceed  upon  their  real  security  over  this  cargo,  and  whidi  they 
could  not  relinquish  or  neglect  without  raising  serious  questions  of  liability  with 
Chalmers  and  Guthrie,  in  which  they  were  not  bound  to  involve  themselvea.  10.  The 
advocator  is  not  excluded  from  founding  on  the  bill  of  lading  by  any  circumstances  that 
have  since  taken  place,  and,  in  particular,  by  the  allegation,  that  his  constituents  have 
received  payment  of  their  claim,  when  the  evidence  relied  on  to  prove  that  all^tioii 
shews  that  they  have  not  received  payment  in  the  proper  or  legal  sense,  but  that  it  is 
still  necessary,  for  their  own  safety,  to  enforce  the  security  wUch  they  held  over  this 
cargo.  11.  The  separate  claim  by  Mr.  Milne  cannot  avail  in  the  present  process,  in 
respect,  first,  that  it  is  not  of  the  nattire  of  a  real  attachment,  such  as  can  be  founded  on 
in  a  competition  of  this  particular  nature  ;  and  farther,  in  respect  that,  at  the  origin  of 
the  competition,  no  steps  of  emy  kind  had  been  taken  by  him,  while  the  advocator  stood 
all  along  vested  with  a  full  and  complete  title  of  delivery,  which  cannot  be  prejudiced  bj 
the  delay  improperly  occasioned  from  a  groundless  competition  with  other  parties. 
12.  The  process  and  competition  here  raised  were  wholly  inappropriate  and  unfounded 
in  the  circumstances,  as  in  a  question  with  the  other  claimants,  whose  remedy  was  to 
have  recognized  the  advocator's  rights,  and  to  have  satisfied  their  claims  upon  an  assigna- 
tion to  all  the  securities  held  by  his  constituents — Bell's  Com.  i.  199,  546-7.  Stair,  4, 
35,  1.  Bankton,  4,  43,  1.  Rodger  v.  Darroch,  June  2,  1831.  Brown  v.  Brown, 
Diet.  16,101. 

At  advising  this  day, 

Lord  Jiistice-General, — I  think  it  as  weU  that  we  should  now  hear,  in  the  first  placei 
the  views  of  Lord  Ivory,  who  was  Ordinary  in  the  cause. 

Lord  Ivory, — The  more  I  have  considered  this  case,  the  more  strongly  I  feel  impreswd 
with  the  soundness  of  the  views  which  I  originally  took  of  it. 

There  are  here  two  questions ;  the  one  is  a  question  of  title,  and  the  other  is  a 
question  upon  the  merits.  It  is  on  the  first  question  alone  that  my  former  opinion  pro- 
ceeded, and  to  that  opinion  I  adhere. 

We  have  not  here  any  question  as  to  the  competency  of  this  multiplepoinding.  It 
was  quite  clearly  a  competent  process,  in  the  circumstances  in  which  it  was  raised  by  the 
master,  who,  on  his  arrival  in  Dundee,  found  himself  in  the  possession  of  a  cargo  which 
was  the  subject  of  competition  among  various  parties.  Nor  have  we  any  question  as  to 
the  necessity  of  an-estment  ad  fundandam  jurisdictionem.  That  is  a  point  settled  by  the 
case  of  Mansfield.  These  questions  seem  to  have  been  introduced  only  for  the  purpose 
of  unnecessarily  complicating  the  matter  really  in  dispute  among  the  parties,  which  is  a 
question  of  principle. 

Who  are  the  parties  here  ?  We  have,  in  the  first  place,  Balfour.  It  is  said  that  he 
is  not  an  onerous  holder  of  the  [295]  bill  of  lading.    It  is  quite  true  he  is  not  an  onerous 
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holder  of  the  bill  in  his  own  person.  He  holds  as  the  representative  of  Schroeder,  who 
is  at  all  events  an  ex  facie  onerous  holder,  qua  security  holder.  At  all  events,  he  has 
tihe  formal  title  which  directly  connects  him  with  the  subject  in  dispute. 

On  the  other  hand,  the  competing  parties  are  general  creditors  of  Luplau.  For  even 
those  of  the  respondents  who  oidered  the  flax,  have  no  connection,  either  legal  or  equit- 
able, with  the  fund  in  question.  They  had  expectations  that  flax  would  be  shipped 
for  them.  But  they  have  nothing  giving  them  any  connection  with  this  special  fund ; 
they  have  no  bill  of  lading ;  they  have  nothing  giving  them  even  a  jiW  ad  rem. 

Now  it  is  to  be  observed,  that  the  competition  is  not  as  to  Luplau's  general  estate, 
but  as  to  this  special  cargo.  With  reference  to  such  a  competition,  there  is  no  case  in 
the  books  in  which  the  title  and  interest  of  general  creditors  has  been  sustained  as  a  title 
of  preference  over  a  special  subject. 

We  are  dealing  here  with  the  case  of  a  deceased  foreign  debtor,  and  a  party  holding 
a  title  from  him  conveyed  under  the  laws  of  a  foreign  country.  In  discussing  this 
question,  it  will  very  much  simplify  it  to  throw  out  of  view  these  specialties.  Let  us 
suppose  that  the  whole  competition  had  arisen  in  Scotland,  among  Scotsmen,  as  to  a  fund 
belonging  to  a  Scotch  debtor :  Let  us  further  suppose  that  the  competition  had  taken 
place  during  the  debtor's  lifetime :  I  can  imagine  such  a  competition  among  parties 
holding  arrestments,  assignations,  poindings,  or  sequestrations,  or  a  competition  between 
the  common  debtor  on  the  one  hand,  and  such  parties  on  the  other  :  But  in  every  such 
campetitioD,  every  party  so  competing  has  some^connection,  more  or  less  perfect  with 
the  subject  of  competition.  A  mere  general  creditor  could  not  sue  the  debtor  of  his 
debtor,  or  claim  delivery  as  against  a  custodier  of  his  debtor's  goods.  Suppose  that  in 
this  case  Balfour  had  got  possession  of  the  cargo, — all  else  remaining  in  the  case  just  as 
it  was, — ^no  direct  action  could  have  been  raised  by  the  general  creditors  against  Balfour. 
But  could  they  indirectly  reach  the  same  end  by  means  of  a  multiplepoinding  ?  Each 
would  require  to  produce  his  title  and  interest,  to  render  the  multiplepoinding  in  that 
case  competent.  The  party  liable  to  the  common  debtor  might  be  so  placed  as  to  be 
entitled  to  resort  to  this  process  for  his  own  protection.  But  the  moment  the  case 
came  into  Court,  parties  standing  in  the  position  of  general  creditors,  either  in  competi- 
tion with  the  common  debtor,  or  with  any  party  holding  a  prima  facie  title,  woidd  be 
instantly  thrown  out  of  Court  The  mere  fact  of  a  multiplepoinding  being  raised  by 
the  holder  of  the  fund  for  his  own  protection,  would  not  have  entitled  any  general 
creditor  of  Luplau,  without  attaching  the  fund,  to  carry  it  off  in  a  question  either  with 
Luplau,  or  with  any  one  holdilig  a  special  title. 

Now,  if  a  general  creditor  could  not  go  directly,  by  a  separate  action,  against  a  fund 
belonging  to  his  debtor,  without  a  special  title  to  that  fund,  he  cannot  do  so  in  a  multiple- 
poindiDg,  which  is  just  a  congeries  of  such  separate  actions.  The  multiplepoinding  cannot 
do  what  the  individual  actions  implied  in  it  could  not  do.  Li  fact,  the  creditor  would 
require  to  produce  his  title. 

There  is  only  one  situation  in  which  a  party  coming  forward  as  a  general  creditor 
could  be  listened  to ;  it  is,  where  the  common  debtor  is  himself  in  the  field,  and  there  is 
a  surplus  over,  the  general  creditor  may  then  compete  with  him  as  a  rider  on  his  interest. 
But^  then,  he  must  have  a  constituted  claim,  and  he  cannot  constitute  it  in  a  multiplepoind- 
ing. On  this  point  there  is  an  express  decision, — BoyalBank  of  Scotland,  4th  Dec.  1849. 
No  doubt  the  decision  in  that  case  proceeded  upon  the  distinction  between  a  direct  claim 
in  a  multiplepoinding  and  a  rider  upon  such  a  claim.  But  the  general  principle  on  which 
that  decision  proceeds,  goes  very  deeply  into  the  question  now  before  us.  There  are 
other  cases  to  the  same  eflect :  Middleton  v,  Mitchell,  21st  Dec.  1843 — see  especially  the 
opinion  of  Lord  Moncreiff;  see  also  Bonaldson,  Dec.  11,  1834.  There  are  other  cases 
which  might  be  brought  forward  to  illustrate  the  necessity  of  having  something  to  attach 
the  estate.  I^  therefore,  Luplau  had  been  alive,  a  Scotsman,  cmd  there  had  been  here  a 
competition  among  Scotsmen,  no  general  creditor  could  have  been  heard  to  claim  this 
special  fund  against  him,  or  against  any  one  holding  a  special  title  from  him. 

Take,  in  the  next  place,  the  case  which  has  occurred  here,  that  the  conunon  debtor 
is  dead,  and  that  a  competition  had  arisen  for  his  debts  or  eflects,  which  in  this  case  are 
left  in  boms  of  the  deceased.  A  general  creditor  could  not  sue  debtors  of  the  dece^ed, 
nor  raise  a  reduction  of  any  title  granted  by  him.  Neither  could  any  multiplepoinding, 
raised  by  a  debtor  of  the  deceased,  give  such  a  general  creditor  a  title  to  be  preferred  oni. 
the  deceased  debtor's  estate.     There  must  be  a  conflimatioii.     One  of  the  creditois  in 


734  BALf^OR  i).    BAXTER   BROTHfiRfi  &  CO.  HIV.  liiziit  IttL 

this  case  has  obtained  a  decree-dative,  and  it  is  contended  that  this  is  a  sufficient  title  foi 
himself,  and  in  trust  for  the  other  creditors.  But  a  decree-dative  is  not  enougL  A 
confirmation  as  creditor  is  a  diligence ;  it  is  not  a  trust  It  carries  with  it  no  genend 
character  of  representation,  as  in  the  case  of  a  confirmation  by  next  of  kin.  Therefore, 
it  is  not  sustainable  as  a  licence  to  pursue.  I  am  well  aware  of  the  case  of  Maitland,  to 
which  reference  is  made  in  the  papers.  That  case  certainly  does  seem  to  give  counteai- 
ance  to  the  notion,  that  a  decree-dative  obtained  by  a  creditor  is  a  good  tiUe  to  sue.  I 
confess  I  entertain  great  doubt  of  the  soundness  of  that  decision.  The  point  does  not 
appear  to  have  been  seriously  discussed ;  and  it  was  the  less  necessary  to  do  so,  as  there 
the  decision  of  the  cause  in  other  respects  was  in  favour  of  the  party  whose  interest  it 
was  to  press  the  objection.     The  opinion  of  Erskine  is — (reads). 

Take,  in  the  next  place,  the  case  of  the  common  debtor  being  bankrupt — ^much  more 
the  case  of  his  being  both  dead  and  bankrupt.  A  multiplepoinding  is  not  a  process  for 
general  distribution.  Indeed,  it  would  work  great  iniquity  to  allow  it  to  have  any  such 
effect.  In  this  way,  in  any  local  district  where  there  happened  to  be  property  belonging 
to  a  debtor,  one  or  two  creditors  could  carry  off  the  whole  subject  The  subject  itself 
must  be  attached  in  order  to  give  a  title.  Even  in  Mansfield's  case,  there  was  an  attach- 
ment on  the  part  of  all  the  competing  creditors.  The  competition  was  entirely  betweoi 
creditors  having  attached  the  subject  by  arrestments  on  the  dependence  of  their  actions ; 
and  the  objection  taken  to  one  of  these  arrestments  was,  that  the  action  on  the  depen- 
dence on  which  it  proceeded  was  bad,  in  respect  there  had  been  no  previous  arrestment  ad 
Jundandam  jurudictionem.  That  objection  did  not  prevail,  because  it  was  found  thai 
a  multiplepoinding  superseded  the  necessity  of  arrestment  to  found  jurisdiction.  But  tliere 
was  not  in  that  competition  any  party  claiming  only  as  a  general  creditor.  And  yet  that 
case  would  have  been  more  favourable  than  the  present  to  sustain  such  a  title,  for  the  fond 
had  been  consigned  *'  for  behoof  of  creditors ; "  and  it  might  reasonably  enough  have 
been  contended,  that  any  party  standing  in  the  position  of  a  general  creditor  woidd  haTe 
have  had  a  good  title  to  compete  for  that  fxmd. 

The  circumstance  that  Luplau  was  a  foreigner,  does  not  in  the  least  degree  affeet  mj 
opinion  of  this  case.  That  circumstance  may,  in  the  event  of  a  different  view  being 
adopted  by  the  Courts  raise  questions  of  right  under  the  foreign  law,  which  are  pei^ps 
not  yet  sufficiently  expiscated ; — such  as  tibe  effect  of  a  foreign  bankruptcy — the  rights 
of  a  foreign  trustee — the  effect  of  a  foreign  transfer  of  the  biU  of  lading — and  the  ri^ts 
of  a  foreign  creditor  holding  a  security  in  competition  with  creditors  hefe.  But  that 
circumstance  leaves  the  case  identictd  with  the  cases  I  hav^  supposed,  as  to  the  titie  and 
interest  required  by  our  own  law,  either  to  sue  Luplau's  debtors,  to  set  aside  Luplau's 
acts,  or  to  compete  with  a  formal  title  derived  from  him. 

The  course  which  the  parties  should  have  followed,  was  quite  clear.  If  the  redaimeis 
had  any  right  to  the  subject  in  question,  they  should  have  attached  it  by  confirmatioB. 
No  doubt  it  would  have  been  difficult  for  them  to  have  done  so  in  the  face  of  the  formal 
title  held  by  Balfour.  But  the  notion  that,  without  any  confirmation,  they  could  come 
directly  against  the  property,  is  out  of  the  question.  No  doubt  it  is  said  that  there  iras 
here  a  decree-dative  in  favour  of  Milne,  as  to  which  I  have  already  spoken.  But  ^  & 
diligence,  this  step  was  of  no  avail  without  confirmation. 

It  is  said  that  Luplau's  representatives  have  been  called.  But  even  they  would  haTc 
had  no  title  as  against  Balfour ;  and  as  they  do  not  compear,  the  reclaimers  cannot  call 
their  right  in  aid  of  their  own.  Even  if  they  oould,  it  would  only  have  been  as  a  riding 
claim,  and  then  the  want  of  constitution  would  have  been  quite  fatal. 

But  the  general  answer  to  the  whole  of  the  reclaimers'  argument  is,  that  things  must 
be  taken  as  at  the  date  of  the  vessel's  arrival  at  Dundee,  when  the  cargo  was  ready  for 
delivery,  and  when  the  multiplepoinding  was  raised.  If  Balfour  was  wrongoualy  kept 
out  of  delivery  then  by  parties  having  no  title,  he  is  not  to  be  prejudiced  by  tiiat  wrong- 
ful act.  And  if,  by  hLs  getting  into  possession,  he  incurs  any  liability  to  Luplau,  or  [296] 
otherwise,  the  parties  may  still  have  their  remedy,  either  by  direct  action,  having  placed 
themselves  in  Luplau's  right,  or  at  least  by  a  riding  interest  on  his  claim.  But  this  is 
not  a  process  of  constitution. 

Even  the  Sheriff,  when  he  repelled  the  claim  of  Balfour,  did  not  find  himself  in  a 
situation  to  prefer  any  one  of  these  parties ;  he  did  not  find  that  he  had  any  termm 
hdbilea  for  doing  so. 

I  come  now  to  the  consideration  of  Balfour's  title.     I  do  not  think  it  neceaaaiy  to 
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Tn^ititftin  the  absolute  sufficiency  of  that  title  as  that  of  an  onerous  holder.  At  best, 
Balfour  claims  but  as  a  security ;  and  if  the  debt  be  paid,  his  title  no  doubt  cannot  stand 
against  the  party  entitled  to  the  property.  But»  in  this  view,  his  title  is  not  null — ^it  is 
good  while  it  stands.  Even  although  it  be  a  security,  it  is  a  good  tihdtts  tramferendi 
dominii.  It  is  good  while  it  stands,  and  remains  good  until  set  aside  in  some  competent 
process.  While  it  stands,  it  may  raise  a  liability  against  the  holder  in  favour  of  parties 
having  reversionary  interests.  But  such  parties  are  either  the  debtor  himself,  or  creditors 
who  have  affected  the  reversion  by  some  competent  mode  of  attachment.  It  is  not 
enough  for  any  one  general  creditor  to  come  forward.  If  the  debtor  be  dead,  the  parties 
holdmg  the  reversionary  interest  are  the  representatives  of  Luplau,  or  the  executor- 
creditors.  If  the  debtor  be  bankrupt,  then  the  party  entitled  to  the  reversionary  interest 
is  a  trustee  representing  the  whole  body  of  creditors. 

As  to  the  transaction  with  Oliverson,  it  is  not  necessary  to  enter  into  it.  That 
transaction,  however,  was  not  payment.  It  was  an  interim  arrangement  aalwjure  cujiis- 
liM.    In  any  view  of  it,  Schroeder  was  not  bound  to  part  with  his  security. 

Nor  is  it  necessary  to  go  into  the  question  of  non-delivery  of  the  bill  of  lading.  There 
are  two  cases  which  have  been  much  referred  to  in  the  argument  before  us.  But,  on  the 
whole,  I  think  the  circumstances  of  this  case  resemble  those  of  the  case  of  Crawford 
—{goes  over  the  facts  of  that  case).  Here  the  circumstances  are  much  the  same.  No 
knowledge  of  Luplau's  death  is  brought  home  to  these  parties  when  they  obtained  the 
bill  of  lading.  However,  the  question  of  delivery  is  a  nice  one,  and  deserves  much 
consideration, — ^a  question  on  which  something  may  turn  upon  the  foreign  law.  But 
there  is  a  formal  answer  to  the  whole  difficulty.  The  record  in  hoc  statu  bars  the  con- 
sideration of  that  point,  for  there  the  reclaimers  admit  the  delivery.^  But  perhaps  the 
record  may  still  be  opened  in  order  to  set  that  right. 

Even  if  it  were,  still  I  see  no  reason  to  depart  from  my  original  judgment  on  the 
question  of  title.  To  do  so,  I  think  would  imply  a  departure  from  all  the  best  settled 
principles  of  practice,  as  to  the  proper  remedy  open  to  parties  in  the  position  of  these 
reclaimers. 

Lord  Fidlerton, — I  concur  in  the  view  last  thrown  out  by  Lord  Ivory,  as  to  the  propriety 
of  having  farther  argument  on  the  question  of  delivery.  I  must  say,  however  desirable  it 
might  be  to  relieve  ourselves  from  the  consideration  of  that  difficult  question,  I  am  not  now 
satisfied  (though  of  a  different  opinion  formerly)  that  we  can  adopt  the  general  ground 
on  which  the  Lord  Ordinary's  judgment  is  founded.  For  it  really  comes  to  this,  that 
because  Balfour  produces  a  bill  of  lading,  these  parties  shall  be  put  out  of  Court  alto- 
gether, and  the  proof  which  has  been  led  shall  be  put  out  of  view,  though  the  question 
be  raised,  whether  the  title  produced  by  Balfour  be  a  good  title  to  any  effect  whatever. 
The  Lord  Ordinary's  judgment  assumes  that  the  title  de  facto  must  be  taken  as  a  title 
dejure.  Looking  at  the  circumstances  of  this  case,  I  have  great  difficulty  in  arriving  at 
that  result. 

It  appears  that  various  shipments  of  flax  were  made  by  Luplau  in  the  spring  of  1834. 
He  then  made  a  shipment  on  board  of  the  Hero.  He  obtains  L.1000  from  Messrs. 
Schroeder,  and  gives  them  certain  bills  and  a  bill  of  lading  in  security  for  this  draft. 
The  cargo  of  flax  came  into  this  country,  and  a  multiplepoinding  was  then  raised.  No 
question  can  be  raised  as  to  the  competency  of  this  multiplepoinding.  In  consequence 
of  the  conflicting  claims  which  arose  upon  the  vessel's  arrival  in  Dundee,  the  midtiple- 
poinding  was  the  proper  step  to  adopt  in  order  to  get  the  cargo  out  of  the  ship.  The 
multiplepoinding  being  brought,  the  judicial  competition  begins.  Then  there  appear 
these  creditors,  who  deny  out  and  out  that  the  bUl  of  lading  was  ever  delivered.  If  so, 
I  have  great  doubt  whether  these  parties  have  not  a  perfectly  sufficient  title  to  say  to 
Balfour,  "  You  shan't  get  possession  of  the  flax, — you  who  have  no  title  to  it  whatever. 

*  Stat.  7  for  Baxter  Brothers,  "Mr.  Luplau,  in  April  1834,  drew  three  bills,  one  for 
L.260,  another  for  L.240,  and  a  third  for  L.500,  amounting  together  to  L.1000,  which 
bills  were  drawn  upon  or  sent  to  the  protection  of  Messrs.  Chalmers  and  Guthrie, 
merchants  in  London,  his  ordinary  agents.  He  procured  Messrs.  Greorge  William 
Schroeder  and  Company  of  Riga  to  discount  or  give  him  money  for  those  bills,  and,  for 
their  security,  indorsed  and  delivered  over  to  them,  in  the  first  instance,  the  bill  oMading 
of  the  flax  in  question* 
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No  doubt  you  have  got  a  piece  of  paper  called  a  bill  of  lading,  but,  in  the  citcumstances 
in  which  you  have  obtained  possession  of  it,  it  ought  not  to  receive  any  eflPect" 

I  don't  think,  therefore,  we  can  dispose  of  the  case  on  the  general  ground  adopted  by 
the  Lord  Ordinary.  Suppose  it  had  been  averred  that  the  bill  of  lading  had  been  frau- 
dulently obtainetl  or  stolen — could  the  mere  production  of  the  bill  exclude  the  conaiden- 
tion  of  that  question?  I  think  the  preliminary  question  must  be,  whether  the  title 
produced  by  Balfour  be  a  good  title  or  a  bad  title — whether  the  title  de  facto  is  also  a 
title  de  jure.  My  notion  is,  that  before  Balfour's  title  is  sustained  as  a  preference 
over  this  fund,  these  parties  are  entitled  to  make  good  their  objection  to  that  title  on  the 
ground  of  non-delivery.  At  the  same  time,  I  admit  there  is  a  good  deal  in  Lord 
Ivory's  view  as  to  the  difficulty  of  a  challenge  of  Mr.  Balfour's  title  by  general  creditois. 
On  that  pointy  and  on  the  question  for  delivery,  I  would  feel  inclined  for  farther 
argument 

That  is  the  only  point  of  the  case  which  I  entertain  any  difficulty.  For  I  am 
inclined  to  hold,  that  if  the  biU  of  lading  was  effectually  made  over  to  Balfour,  then  it 
is  to  be  held  available  in  his  favour  as  a  security.  I  do  not  think  there  is  anything 
proved  which  can  deprive  him  of  that  right.  Schroeder  got  two  securities  for  his 
advance.  One  of  them  consisted  of  three  bills,  and  the  other  of  a  bill  of  lading.  I  don't 
see  how  it  can  be  insisted  that  he  shall  adopt  the  one  security  rather  than  the  other. 
On  that  point,  I  am  disposed  to  acquiesce  in  the  argument  of  Balfour. 

But  I  caimot  acquiesce  in  the  view,  that  Balfour  having  this  paper  in  his  posseaaioQ, 
is  a  fact  sufficient  to  prevent  all  farther  inquiry. 

Lord  Ouningfiame, — After  much  consideration  and  puzzling  in  this  case,  I  am  disposed 
to  take  shelter  under  the  Lord  Ordinary's  interlocutor  of  July  1847,  sustaining  the  title. 

Lord  Justice-Oeneral. — I  confess  I  have  much  difficulty  in  this  case,  more  especiatlr 
as  to  the  way  and  manner  in  which  the  bill  of  lading  came  into  the  hands  of  Schroeder. 
If  we  go  back  to  the  Lord  Ordinary's  interlocutor,  much  difficulty  will  be  avoided. 

The  Court  pronounced  the  following  interlocutor : — 

"  Find  that  it  is  admitted  on  the  record  that  the  bill  of  lading  was  obtained  from 
Luplau  by  indorsation  and  delivery  before  his  death  ;  and,  with  this  additional  finding, 
recur  and  adhere  to  the  Lord  Ordinary's  interlocutor  of  20th  July  1847 :  Rnd 
additional  expenses  due." 

[S.C.  Stu.  290.] 
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Ist  Div. — Lord  Murray. 

Richard  Trotter  and  Others  (Mackenzie's  Trustees),  Pursuers. — 

Solicitor-General  (Deas),  Napier. 

Lieutenant-Colonel  Day  Hort  Macdowall,  Defender. — G.  BiU,  Mure, 

Entail — Summons — Rehvancy — Montgomery  Act — Statute  10  Geo,  III.  c.  51,  sect.  2 
Confusion — Assignation — Trust. — The  proprietor  of  an  entailed  estate  left  a  settlement 
conveying  his  whole  means  to  trustees,  who  were  directed  to  pay  the  residue  to  A, 
his  successor  in  the  entail.  Part  of  the  trust  property  consisted  of  a  claim  against 
the  entailed  lands  for  money  expended  by  the  truster  in  improvements  in  terms  of  the 
Montgomery  Act.  The  trustees,  with  A's  consent,  assigned  this  claim  to  a  third 
party  in  security  of  advances  made  by  him  to  them.  On  A's  death,  the  assignee 
having  sued  his  successor  in  the  entailed  estate  for  payment, — Que8tio7i^  Whether, 
supposing  a  residue  to  exist  under  the  trust-settlement,  the  improvement  debt  would 
be  extinguished  by  the  operation  of  sect.  24  of  the  Montgomery  Act,  in  respect  that 
A,  the  beneficiary  under  the  trust,  had  succeeded  to  the  estate  against  which  the 
claim  lay?  But — Hddf  that  the  question,  whether  or  not  such  residue  existed, 
was  to  be  considered,  not  with  reference  to  any  particular  point  of  time,  but  with 
reference  to  the  general  result  of  the  trust  management;  and  it  appearing,  on  the 
report  of  an  Accountant,  that  there  was  no  present  residue,  nor  any  likdihood  of 
such  arising,  action  sustained. 

By  the  Montgomery  Act,  10  Geo.  III.  c.  51,  it  is  provided,  sect.  24 — 
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*'That  if  the  heir  of  entail  who  shall  succeed  to  an  entailed  estate  upon  which 
improvements  have  heen  made,  shall  have  right  to  a  claim  of  debt  arising  from  the 
mining  of  such  improvements,  as  next  of  kin,  or  by  the  will  or  settlement  of  the  heir  of 
entail  who  expended  the  money,  in  every  such  case,  the  claim  of  debt  shall,  and  is 
hereby  declared  to  be,  extinguished  for  ever,  and  shall  never  be  set  up  as  a  debt  against 
any  succeeding  heir.'' 

The  late  William  Macdowall  the  first  died  in  1810,  leaving  a  trust-disposition  and 
settlement^  under  which  his  trustees,  as  directed,  after  executing  the  other  purposes  of 
the  trusty  purchased  and  entailed  lands  in  a  certain  order  of  succession. 

The  substitute  under  the  entail  was  William  Macdowall  the  second.  On  coming 
into  possession,  he  expended,  under  the  powers  conferred  by  the  Montgomery  Act, 
upwaids  of  L.8000  in  improvements.  The  vouchers  of  the  outlay  were  duly  recorded 
in  terms  of  the  statute. 

William  Macdowall  the  second  died  without  issue  in  1840,  leaving  a  settlement,  by 
which  he  conveyed  to  trustees  all  property,  of  whatever  description,  of  which  he  should 
die  possessed. 

The  purposes  of  the  trust  were,  for  payment  of  debts  and  legacies — 

"  And  lastly,  the  said  trustees,  and  their  foresaids,  shall  hold  the  rest»  residue  and 
remainder  of  said  trust-subjects  and  estates,  heritable  and  moveable,  subject  always  to 
such  instructions  as  I  may  give  by  any  deed  or  writing  under  my  hand,  for  the  use  and 
behoof  of  the  heirs  whatsoever  of  my  own  body  lawfully  begotten ;  whom  failing,  for 
the  use  and  behoof  of  my  brother  Laurence  Macdowall,  and  the  heirs  whatsoever  of  his 
body ;  whom  failing,  for  the  use  and  behoof  of  the  said  Elizabeth  Macdowall,  and  the 
heirs  whatsoever  of  her  body,"  &c. 

The  trust-deed  also  contained  the  following  clause  : — 

"  And  I  hereby  commit  to  my  said  trustees,  and  their  foresaids,  full  powers  of  sale 
and  disposal  of  the  whole  or  such  parts  of  the  said  trust-subjects  as  they  shall  find  to  be 
necessary  in  the  course  of  the  trust ;  and  also  borrowing  such  sum  or  smns  of  money,  on 
the  security  of  the  trust-funds,  as  they  shall  require  in  the  course  of  their  management 
thereof;  the  purchasers  from,  and  lenders  to,  my  said  trustees,  not  being  concerned 
with,  or  answerable  for,  or  having  right  to  oversee,  the  application  of  the  sums  respectively 
advanced  by  them." 

William  Macdowall  the  second  was  succeeded  in  the  entailed  estates  by  his  brother 
Colonel  Laurence  Macdowall. 

The  trustees  accepted  of  the  trusty  appointed  Alexander  Smith,  W.S.,  agent^  and,  in 
order  to  raise  money  for  payment  of  debts,  they  borrowed  L.5000  from  the  pursuers. 

In  return  for  this  advance,  the  trustees,  on  7th  September  1840,  granted  a  bond  and 
assignation  in  security,  by  which,  on  the  narrative  that  they,  with  Colonel  Laurence 
Macdowall's  consent,  had  borrowed  from  the  pursuers  L.5000,  they  obliged  themselves, 
and  their  succes-  [306]  -sors  in  the  trust,  and  the  heirs  and  representatives  of  the  truster, 
to  repay  to  the  pursuers,  with  legal  interest,  &c. ;  and,  in  further  security,  the  trustees, 
with  the  same  consent,  assigned  to  the  pursuers  the  sum  of  L.6287,  16s.  2d.,  being  three- 
fourths  of  the  sum  expended  by  Mr.  Macdowall  in  improvements  upon  the  entailed 
estate.  By  the  same  bond.  Colonel  Laurence  dispensed  with  any  further  demand  of 
payment  against  him,  or  process  for  constituting  the  improvement  debt,  and  obliged 
himself,  and  the  heirs  succeeding  to  him,  to  pay  to  the  pursuers  the  sum  assigned. 

Subsequent  to  the  execution  of  this  deed,  Macdowall's  trustees  raised  an  action  of 
declarator  against  Colonel  Laurence,  for  the  purpose  of  constituting  the  claim,  in  terms 
of  the  statute.  Decree  was  obtained  in  May  1842,  by  which  three-fourths  of  the  sum 
originally  expended  by  William  Macdowall,  was  declared  to  be  a  debt  against  Colonel 
Laurence,  and  the  heirs  succeeding  to  him. 

Colonel  Laurence  died  in  September  1842,  having  been  in  possession  of  the  estate 
two  years  and  135  days.     He  had  not  paid  any  part  of  the  sum  decerned  for. 

Alexander  Smith  was  a  creditor  of  Colonel  Laurence  for  upwards  of  L.2000.  For 
this  sum,  the  latter  had  granted  a  bond,  and  had  further  assigned  to  Mr.  Smith  all  right 
competent  to  him  to  any  residue  of  the  trust-estate  of  William  Macdowall  the  second. 

Colonel  Laurence  left  a  settlement  bequeathing  the  residue  of  his  property  to 
legatees. 

On  the  death  of  Colonel  Laurence,  his  cousin  the  defender  succeeded  to  the  estates 
under  the  destination  provided  by  the  trust-settlement  of  William  Macdowall  the  firsts 
8.B.R.  J.  47 
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and  he  intimated  to  the  trustees  of  that  gentleman,  and  to  the  representativeB  of  his 
predecessors  in  possession  of  the  estates,  claims  which  he  alleged  he  had  against  them  in 
relation  to  the  management  and  disposal  of  the  property  destined  hy  William  MacdovaJl 
the  first  to  he  entailed. 

In  consequence,  a  contract  was  entered  into,  in  March  1843,  by  the  foUoviug 
parties : — Ist,  The  surviving  trustee  of  William  Macdowall  the  first,  and  the  trosteesci 
William  Macdowall  the  second;  2d,  Colonel  Laurence  Macdowall's  residuary  l^tecs; 
and,  3d,  Mr.  Smith. 

By  this  deed,  the  first  and  second  parties  assigned  and  conveyed — 

to  Mr.  Smith,  as  his  own  absolute  property,  under  burden  of  all  bonds,  debts,  daims,  and 
burdens  granted  by  the  trustees,  or  for  which  they  are  legally  liable,  of — (1.)  The  estate, 
and  all  claims  arising  to  the  parties  by  the  settlement  of  William  Macdowall  the  first  (2.) 
The  estate,  and  all  claims  arising  by  the  settlement  of  William  Macdowall  the  second, 
with  power  to  him,  "  but  at  his  expense  only,  to  demand  and  prosecute  for  the  said 
subjects,  rights,  and  others,  and  to  maintain  all  defences  regarding  or  against  the  same," 
in  his  own  name,  or  in  the  trustees'  names.  In  return,  Mr.  Smith  agreed,  and  imdertook 
to  defend,  free  and  relieve  the  trustees  of  both  the  Macdo walls,  from  all  claims  and 
demands  against  them  under  either  trust. 

In  these  circumstances,  the  pursuers  instituted  the  present  action,  concluding  against 
the  defender,  as  heir  of  entail  in  possession,  for  payment  of  the  sum  for  which  decree  of 
constitution  was  pronounced  in  name  of  improvement  debt,  under  deduction  of  the  pro- 
portion payable  by  Colonel  Laurence,  effeiring  to  the  period  he  was  in  possession  of  the 
entailed  estates. 

The  defender  pleaded  that  the  action  fell  to  be  dismissed  as  groundless,  in  respect 
that,  under  sect.  24  of  the  Montgomery  Act,  the  claim  against  the  estate  was  extinguished 
by  the  succession  of  Colonel  Laurence  to  the  entaUed  estate. 

The  ipuTsners  pleaded — The  debt  never  vested  in  the  person  of  Colonel  Laurence, 
and  could  not  have  been  claimed  by  him.  On  the  contrary,  it  was  one  of  the  items  of 
his  property  made  over  to  his  trustees  by  William  Macdowall  the  second,  with  full 
power  to  sell  or  dispose  of  it  as  they  thought  best.  Colonel  Laurence  had  no  right  of 
property  in  any  part  of  the  trust-estate.  All  he  had  was  a  right  to  the  residue,  if  there 
were  any.  From  the  condition  of  the  trust-estate,  it  appeared  certain  that  there  would 
be  no  residue.  If  so,  it  was  clear  that  the  debt  could  not  be  extinguished,  for  there 
would  be  nothing  to  vest  in  Colonel  Laurence.  On  the  other  hand,  supposing  there 
should  ultimately  turn  out  to  be  a  residue,  still  the  debt  was  a  valid  and  subsisting  one 
at  the  time  it  was  assigned,  and  having  been  transferred  to  the  pursuers  by  onerous 
assignation,  could  not  be  extinguished  by  a  subsequent  vesting  of  the  residue  in  the  hdr 
of  entail. 

The  defender  answered — It  was  a  mistake  to  say  that  no  residue  would  arise  on  tiie 
trust-estate.  On  the  contrary,  there  was  a  residue  more  than  sufficient  to  cover  the 
amount  of  the  debt  sued  for.  The  claim  for  improvements  was  a  part  of  the  trust- 
estate,  the  whole  of  which,  minus  the  debts,  vested  in  Colonel  Laurence.  His  succession 
to  the  entailed  estate,  therefore,  extinguished  that  claim ;  and  it  was  no  answer  on  the 
part  of  the  pursuers,  that  the  assignation  to  them  was  an  onerous  one,  for  the  claim  was 
extinguished  before  the  assignation  was  executed,  so  that  there  was  in  fact  nothing 
to  assign. 

The  Lord  Ordinary  reported  the  case  to  the  Inner-House,  and  counsel  having  been 
heard  on  the  plea  arising  under  the  statute,  the  Court,  after  various  procedure,  pro- 
nounced the  following  interlocutor  : — 

"  Before  answer,  remit  back  to  Mr.  Donald  Lindsay,  accountant,  with  instructions, 
after  hearing  the  parties,  to  take  such  steps  as  he  may  consider  necessary  for  ascertaining 
the  true  values  of  the  heritable  properties  still  unsold — \st,  as  at  the  date  of  the  truster^s 
death ;  2d,  as  at  the  date  of  the  death  of  Colonel  Laurence  Macdowall ;  and,  3(2^  as  at 
the  present  time  ;  and  that  either  by  remitting  to  valuators  to  be  appointed  by  him  or 
otherwise ;  and  thereafter  to  report  as  to  the  amount  and  value  of  the  trust-property  and 
funds,  and  debts  and  provisions  of  the  late  William  Macdowall,  and  whether  the  funds 
and  property  are  or  were  equal  to,  or  exceeded  the  debts  and  provisions." 

Mr.  Lindsay  reported — 

"1.  That  as  at  the  period  of  the  truster's  death,  on  27th  April  1840,  the  trust- 
property  and  funds  appear  to  have  exceeded  by  a  small  amount  the  debts  and  provisions 
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of  the  late  William  Macdowall,  as  the  same  have  been  ascertained  and  proved  to  the 
accountant's  satisfaction ;  but  that,  if  the  alleged  claim  at  the  instance  of  J.  Brownlie, 
in  respect  of  which  no  payment  has  yet  been  made,  shall  prove  to  be  justly  due,  this 
surplus  would  be  altogether  extinguished,  and  there  would  then  be  a  deficiency  of  funds. 

"2.  That  as  at  the  date  of  the  death  of  Colonel  Laurence  Macdowall,  on  9th 
September  1842,  the  trust-property  and  funds  also  exceeded  the  debts  and  provisions  as 
the  same  have  been  ascertained  and  proved :  That  the  surplus  which,  upon  the  data 
before  assumed,  existed  as  at  the  conunencement  of  the  trust,  was,  by  tiie  receipt  of 
revenue  yielded  by  the  trust-estate  during  the  interval,  and  notwithstanding  a  diminution 
in  the  estimated  value  of  the  heritable  and  real  estates,  increased  to  an  extent  more  than 
sufficient  to  meet  the  alleged  claim  at  Brownlie's  instance,  if  established.     And, — 

"3.  That  as  at  the  present  time,  19th  July  1850,  the  trust-property  and  fimds, 
exclusive  of  the  improvement  debt^  are  insufficient  to  meet  the  debts  and  provisions.'' 

[306]  This  day,  the  pursuers  pleaded,  that  as  the  report  was  to  the  effect  that  there 
was  no  residue,  the  plea  under  the  statute  did  not  arise,  and  they  were  therefore  entitled 
to  decree. 

The  nature  of  the  defender's  aigument  is  indicated  in  the  opinion  of  Lord  Wood.^ 

Lord  Wood. — I  think  the  last  report  supersedes  all  necessity  of  any  judgment  under 
sect.  24  of  the  statute.  If  it  had  turned  out  that  there  was  a  residue — which,  if  it  had 
arisen,  would  have  fallen  under  the  trusty  and  so  have  fallen  to  Colonel  Laurence,  accord- 
ing to  the  terms  of  William  Macdowall's  trust-deed — we  must  have  decided  the  plea 
nused  on  the  statute.  But,  as  the  case  stands,  we  are  not  called  on  to  do  so.  The 
inquiry  ordered  was  quite  necessary,  for  it  was  necessary  in  the  first  instance  to  ascertain 
whether  there  was  any  residue.  If  the  result  of  that  inquiry  had  been,  that  there  was  a 
residue,  I  am  not  prepared  to  say  that  for  the  amount  of  it  any  claim  could  have  been 
made  on  the  present  defender ;  but  I  give  no  opinion,  and  wish  to  throw  out  no  view, 
on  that  point.  It  is  quite  unnecessary  to  go  into  it,  because  from  the  report  it  is  clear, 
that  there  is  not,  and  cannot  be,  any  residue.  That  was  a  question  which  depended  on 
the  result  of  the  trust-management.  Tou  cannot  take  a  certain  period,  as,  for  instance, 
the  death  of  the  truster,  and,  affixing  a  hypothetical  value  on  the  property  as  at  that 
time,  say  there  is  a  residue  which  falls  to  be  paid  to  Colonel  Laurence.  I  think  the 
question,  whether  there  ever  was  a  beneficial  interest  in  him,  was  a  question  which 
depended  entirely  on  what  was  to  be  the  result  of  the  trust-management  That  manage- 
ment has  gone  on  for  upwards  of  ten  years,  and  we  have  now  a  report  on  the  result  of 
it.  The  report  is  to  the  effect^  that  at  the  death  of  Colonel  Laurence  there  might  have 
been  a  residue,  if  it  had  then  been  realized,  or  could  be  held  as  then  realized.  But  if 
we  look  forward  to  the  farther  result  of  the  trust-management,  and  see  what  was  the 
state  of  affairs  in  1850,  it  turns  out,  that  instead  of  a  residue,  without  any  imputation 
on  the  trustees,  there  Was  nothing  whatever.  Now,  first  of  all,  the  case  of  Lord  Stair 
is  founded  on — (24th  May  1826,  and  19th  June  1827  House  of  Lords) — and  it  is  said, 
that  luider  it  we  are  bound  to  take  the  residue  as  on  the  elapse  of  a  year  after  the  death 
of  the  truster,  and  that  at  that  date  there  was  a  residue.  But  that  case  does  not  apply 
here.  All  that  was  decided  there  was,  that  the  interest  and  annual  proceeds  were  to  go 
to  the  heir,  instead  of  being  accumulated.  But  of  what  was  the  heir  to  have  the 
interest?  Of  the  clear  realized  residue.  Here  there  never  is  any  clear  realized  residue. 
The  decision  in  Stair  does  not  apply  at  all.  Then  it  is  said,  that  there  was  an  arrange- 
ment with  Mr.  Smith,  and  the  estate  was  made  over  to  him  in  1843 ;  and  it  is  main- 
tained, that  the  trust  then  came  to  an  end,  and  the  estate  must  be  estimated  as  at  that 
date.  But  it  does  not  appear  that  there  was  anything  realized  then.  The  estate,  no 
doubt^  was  made  over  to  Smith;  but  what  did  the  trustees  get  in  return  1  Merely  to 
be  free  of  any  claims  against  them.  It  is  not  said  that  there  was,  in  point  of  fact,  any- 
thing in  name  of  residue  then.  All  that  the  trustees  got  was,  merely  protection  from 
the  claims  made  against  them  by  the  defender.  How  that  protection  or  transference 
could  create  a  surplus  for  Colonel  Laurence,  I  cannot  see.  But  even  supposing  Mr. 
Smith  did  make  something  out  of  the  estate,  for  whom  did  he  make  it?  For  himself, 
of  course.     But,  then,  I  do  not  think  the  trust  was  at  an  end.     I  think  it  must  be  held 

^  Lord  Wood  was  called  in  to  form  a  quorum,  in  absence  of  Lords  Fullerton  and 
Cuninghame,  who  declined. 
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that  the  trust  went  on  in  Smith's  hands ;  and  if  there  had  been  a  residue,  a  question 
might  have  arisen  under  the  Act.  But  th^  point  is,  that  there  was  no  residue.  The 
defender's  counsel  said,  that  if  the  Colonel  had  taken  the  estate  at  a  valuation,  there 
would  have  been  a  residue.  No  doubt^  because  he  would  have  taken  it  at  a  value; 
but  Smith  did  not  take  it  at  any  value.  Then,  as  to  taking  the  residue  as  at  the  death 
of  the  Colonel,  I  cannot  see  on  what  ground  that  is  to  be  done.  Then,  again,  at  the 
date  of  the  transference  to  Smith.  No  doubt  it  would  be  quite  right  to  take  it  at  that 
date,  if  there  were  any  allegation  of  malfeasance ;  but  there  is  nothing  of  that  kind 
here.  Lastly,  it  is  said,  Why  not  wait,  and  if  there  were  any  reasonable  hope  of  things 
improving,  we  might  do  so.  But,  from  Mr.  Lindsay's  report,  it  is  clear  that  there  is 
no  hope  of  that  kind.  On  the  whole,  therefore,  I  hold,  that  as  no  residue  arises  to 
Colonel  Laurence  Macdowall,  the  question  does  not  emerge,  and  the  creditor  is  not  cat 
out  of  his  ordinary  remedy. 

Lord  Ivory, — ^The  only  difficulty  I  had  in  regard  to  this  case  was,  that  not  hftving 
heard  any  previous  discussion  on  it,  I  was  perhaps  hardly  prepared  to  give  an  opinion; 
but  I  have  quite  followed,  and  understand  the  statement  made  to-day,  and  am  quite 
clear,  that  the  conclusion  to  which  Lord  Wood  has  come  is  the  only  sound  condusion  in 
the  circumstances.  The  question  is,  whether  any  free  residue  has  arisen  in  the  winding 
up  of  this  estate.  In  dealing  vrith  that,  we  must  see  first  if  it  has  been  brought  to  a 
winding  up.  But  as  it  seems  to  be  said  that  no  different  result  would  ensue,  I  see  no 
reason  for  delaying  till  then.  Then,  if  it  is  to  be  held  as  wound  up,  the  question  is,  if 
the  accountant's  report  shows  any  free  residue.  The  contract  with  Smith  is  founded  on 
by  the  defender.  But  what  is  there  to  found  on  in  it  ?  Why,  the  trustees  were  then 
in  embarrassment,  and  there  is  nothing  in  the  contract  to  shew  that  there  was  such  a 
fund  in  the  hands  of  the  trustees  previously,  or  put  into  their  hands  by  Smith,  in  con- 
sideration of  the  transfer,  as  left  a  residue  to  them.  On  the  contrary,  the  trustees  made 
over  to  him  everything  out  of  which  a  residue  could  arise.  It  may  have  been  a  trans- 
action which  the  trustees  could  not  competently  enter  into,  but  it  is  not  challenged  here. 
But  it  is  not  a  transaction  out  of  which  any  residue  could  arise,  for  it  puts  everything 
out  of  which  a  residue  could  arise,  into  Mr.  Smith's  hands,  and  from  that  time  the 
trustees  had  nothing  to  do  with  the  estate.  They  had  made  it  over  to  Smith.  If  any 
price  had  been  given  by  him,  that  would  just  have  been  the  estate,  and  might  have 
fallen  to  the  heir ;  but  as  it  is,  I  just  come  to  this,  that  I  see  no  point  of  time  at  which 
the  trustees  had  a  residue  in  their  hands.  They  seem  to  hold,  that  the  transaction  with 
Smith  was  the  close  of  the  trust.  If  so,  it  is  clear  there  was  no  residue  then.  In  short 
I  can  come  to  no  other  conclusion  than  that  of  Lord  Wood. 

Lord  Jibstice-GenercU. — ^I  have  arrived  at  the  same  conclusion.  The  question  v^ 
whether,  at  the  hour  at  which  we  are  settling  this  matter,  there  is  evidence  of  any 
residue.  We  have  these  reports  from  Mr.  Lindsay  on  the  point ;  and  what  we  are  called 
on  now  to  do  is,  not  to  give  effect  to  them.  Why  1  Because  it  is  said  this  arrangement 
was  made  with  Mr.  Smith.  But  that  does  not  in  the  least  alter  the  question  we  have 
to  decide.  I  just  look  on  the  matter  in  the  same  way  as  if  the  trustees  themselves  were 
still  before  us ;  and  the  question  is,  if,  under  this  report^  it  can  be  held  that  there  is  any 
residue.  As  there  is  no  allegation  of  mismanagement,  I  am  satisfied  that  we  must  hold 
the  facts  set  forth  in  this  report  as  probatio  probcUOy  until  challenged ;  and  the  result  of 
this  report  is,  that  there  is  no  residue. 

The  Court  pronoiinced  the  following  interlocutor : — 

*'  Having  resumed  consideration  of  this  cause,  with  Mr.  Lindsay's  laat  report^  and 
heard  counsel  for  the  parties, — ^in  respect  there  appears  to  be  no  free  residue  on  the 
estate  of  the  deceased  William  Macdowall,  sustain  this  action,  repel  the  defences,  and 
decern  in  terms  of  the  libel :  Find  the  defenders  liable  in  expenses,  but  subject  to  modi- 
fication ;  and  before  determining  the  amount  of  the  modification,  remit  to  the  auditor  to 
tax  the  account  when  lodged,  and  to  report." 

[S.C.  U  D.  739.] 
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No.  183.  XXIV.  Jurist  310.    6  March  1862.     lat  Div. 

Patrick  Paul,  Petitioner. — SolidtoT'OenercU  {Inglis),  Penney, 

BoBERT  Hendbrson,  Respondent. — Baillie, 

CauHoner^  Judicial — Diligence — Arrestment  cmd  Inhibition, — ^A  pursuer  used  arrestment 
on  the  dependence  of  his  action.  The  defender  obtained  a  general  loosing  of  the 
arrestments  on  caution.  Judgment  was  obtained  against  him  before  the  Lord 
Ordinary.  While  the  cause  was  in  dependence  on  a  reclaiming  note,  the  pursuer 
obtained  letters  of  arrestment  and  inhibition  against  the  cautioner.  The  Court,  on  the 
cautioner's  application,  recalled  the  diligence  as  incompetent^  and  as  not  warranted  in 
the  circumstances. 

This  was  an  application  for  the  recal  of  arrestments  and  inhibition  which  had  been 
used  i^inst  the  petitioner  in  the  following  circumstances. 

An  action  had  been  raised  by  the  respondent  against  Thomson  Paul,  W.S.,  to  recover 
payment  of  L.1500.     Arrestments  were  used  on  the  dependence  of  the  action. 

In  June  1849,  Thomson  Paul  applied  for  and  obtained  letters  of  general  loosing  of 
arrestments,  on  caution.  Thereafter  he  lodged  with  the  Clerk  to  the  Bills  a  bond  de 
judieethtm  aolviy  executed  by  the  petitioner,  in  common  form. 

The  action  against  Thomson  Paul  was  in  dependence  before  Lord  Wood,  who,  on 
20th  Feb.  1851,  repelled  the  defences,  and  decerned  in  terms  of  the  libel.  A  reclaiming 
note  presented  against  this  judgment  was  depending  in  the  Inner-House  roUs  at  the  date 
of  the  present  application. 

In  March  1851,  the  respondent  was  informed  that  the  petitioner  was  about  to  remove 
permanently  from  this  country.  On  the  28th  of  that  month  he  obtained  letters  of 
inhibition  and  arrestment  against  the  petitioner.  The  letters  bore  to  be  "  Because  the 
I/)rds  have  seen  the  dependence." 

The  petitioner  left  the  country  in  June  following,  but  returned  after  an  absence  of  a 
few  months. 

The  object  of  the  present  proceeding  was  to  obtain  a  recal  of  the  diligence  thus  used 
against  the  petitioner. 

The  application  was  founded  on  two  grounds — lir^,  That  such  diligence  against  a 
cautioner  was  incompetent.  2^,  That  it  was  unwarranted  by  the  circumstances,  there 
being  no  averment  that  the  petitioner  was  vergens  ad  inopiam. 

At  advising, 

Lord  JtuHee-Oeneral. — ^I  had  great  doubts  as  to  the  competency  of  this  proceeding 
from  the  beginning. 

Mr.  Paul  became  security  de  judieatum  eolvi  for  this  party.  No  doubt  there  is  a 
decree  for  L.1500  pronounced  by  the  Lord  Ordinary.  But  that  decree  is  not  final,  and 
there  Ib  no  warrant  upon  the  record,  nor  can  any  such  warrant  be  placed  there  until  the 
decree  is  extracted.  Paul's  bond  is  still  in  the  hands  of  the  Clerk  of  Court ;  it  is  not  in  the 
hands  of  any  one  who  can  at  once  proceed  upon  it.  The  state  of  his  liability,  therefore, 
is  just  this,  that  if  this  decree  shoiild  become  final,  he  may  be  charged  upon  it. 

[311]  It  is  clear  to  me  that  this  diligence  cannot  be  kept  up. 

Paul  was  absent  for  a  time,  but  he  is  now  in  this  coimtry,  and  there  is  no  apparent 
intention  by  him  of  personal  removal. 

Therefore,  on  both  grounds,— ^rs^,  because  I  am  doubtful  of  the  competency  of  this 
proceeding  from  the  beginning ;  and,  secorufy  because  there  is  now  no  apparent  intention 
on  Paul's  part  to  leave  the  country,  and  no  averment  as  to  his  being  vergens  ad  inopiam^ 
— 1  think  we  must  recal  the  interlocutor. 

The  cases  which  have  been  referred  to  have  no  application. 

Lord  Ouninghame, — I  entirely  agree,  both  in  the  decision  pronounced  by  your  Lord- 
ships and  in  the  grounds  of  it. 

Lord  Ivory. — I  am  of  the  same  mind  upon  both  points. 

The  cases  to  which  reference  has  been  made,  are  cases  in  which  the  bond  was  put  on 
the  register.  But  here  there  is  not,  and  could  not  be,  any  recording  nor  decree  of  regis- 
tration. The  bond  remains  permanently  in  the  hands  of  the  Clerk  of  Court.  How  the 
party  got  it  to  produce  with  his  bill  for  letters  of  inhibition,  I  do  not  know.    Th^ 
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because  of  these  letters  is,  '*  because  the  Lords  have  seen  the  dependence."  Now,  tiiere 
is  no  dependence.  The  decree  on  which  the  whole  liability  inctmred  by  Paul  rests,  is  not 
a  final  decree. 

If  Paid  was  infugOj  the  party  had  his  remedy.  But  to  sanction  this  procednie^ 
would  be  introducing  an  unauthorised  novelty  in  practice. 

Lord  Ftdlerton  absent. 

Petition  granted. 

Respondent's  Authorities, — Bennett  v,  Fraser,  June  20,  1834.  Campbell  v,  Cullen, 
July  18,  1848. 


No.  232.       XXIV.  Jurist  476.     29  May  1852.     2nd  Div.— Lord  Colonsay. 

John  Adam  and  James  Adam,  Pursuers. — Mackenzie, 

DuGALD  Dove  and  Thomas  M'Guffie,  Defenders. — Moncreiff,  Ivory. 

Arbitration — Submission — Decree-Arbitral^  Reduction  of— Construction, — A  petition  vu 
presented  to  the  Sheriff  by  the  incoming  tenant  under  the  landlord's  right,  against  the 
outgoing  tenant  of  a  quarry,  for  a  remit  to  persons  of  skill  to  report  as  to  the  expense 
of  putting  the  same  into  the  state  in  which,  by  his  lease,  he  was  bound  to  leave  it, 
and  to  ordain  him  to  execute  the  necessary  operations,  and  foiling  his  doing  so,  to 
authorize  such  operations  to  be  carried  out  at  his  expense,  and  to  decern  for  the 
expense,  or  to  reserve  to  the  petitioner  action  therefor,  and  for  all  damage  occasioned 
by  the  respondent  not  working  and  leaving  the  quarry  as  he  was  bound  to  do.  The 
record  having  been  closed,  and  the  Sheriff  having  allowed  proof  as  to  the  extent  of 
the  tenant's  obligation,  the  parties  executed  a  deed  submitting  to  arbitration  ^^the 
amount  which  the  outgoing  tenant  fell  to  pay  in  full  satisfaction  of  all  ckmu 
competent  under  said  action  for  putting  said  quarry  in  proper  order,  or  otherwise  in 
connection  with  said  quarry."  Held  that  the  claim  of  damages  was  not  included  in 
the  submission,  and  the  decree-arbitral  reduced  in  so  far  as  it  contained  findings  and 
decemiture  for  damages. 

The  pursuers  were  tenants  of  Nitshill  Quarry,  and  were  under  obligations  as  to 
working  it  in  a  regular  manner,  as  to  removing  rubbish  and  keeping  the  face  clear,  and 
as  to  carrying  and  keeping  clear  the  level  and  drains.  Their  lease  expired  at  Candlemas 
1849.  The  defender  Dove  took  a  lease  of  the  quarry  from  that  date,  and  obtained  from 
the  landlord  an  assignation  to  the  obligation  on  the  pursuers  as  to  working  the  quuiy  in 
a  regular  manner,  removing  the  rubbish,  and  keeping  the  face  clear,  '*  to  the  effect  of 
enabling  him  to  get  them  to  leave  it  in  a  regular  manner."  Thereafter,  on  16th  March 
1849,  he  presented  a  summary  petition  to  the  Sheriff  of  Renfrewshire  against  the 
pursuers,  setting  forth  that  they  had  neither  worked  the  quarry,  nor  left  it  in  the 
condition  prescribed  by  the  lease,  and  praying  the  Sheriff  to  remit  to  persons  of  skill  to 
inspect  the  quarry  and  report — 

\sty  On  the  manner  in  which  it  had  been  worked ;  2c?,  On  the  extent  of  rubbish 
left  unremoved ;  3d,  "  On  the  expense  which  will  be  required  to  put  the  quarry  in  all 
respects  into  that  state  and  condition  which,  under  their  lease,  the  said  John  Adam  and 
James  Adam,  and  J.  and  J.  Adam,  were  bound  to  leave  the  same  at  the  termination  of 
their  said  lease,  and  upon  the  operations  which  will  be  required  for  that  purpose,  so 
that  the  petitioner  may  be  enabled  to  take  possession  of,  and  work  the  quarry  in  pur- 
suance of  his  lease  of  the  same ;  to  ordain  the  said  John  Adam  and  James  Adam,  and 
the  said  J.  and  J.  Adam,  instantly  to  execute  the  operations  to  be  reported  as  neceasary: 
and  failing  their  doing  so  within  a  short  period  to  be  fixed  by  your  Lordship,  to  authoiiie 
the  petitioner  to  do  so  himself  at  their  expense,  and  to  decern  for  the  expense  to  be 
thereby  occasioned,  as  the  same  shall  be  fixed  by  the  inspector's  report,  or  otherwise  to 
reserve  to  the  petitioner  action  therefor,  and  for  all  damage  and  expense  which  he  hsa, 
and  will  yet  sustain,  in  and  through  the  respondents'  neglect  to  work  and  leave  the  said 
quarry  in  the  manner  and  condition  which,  by  their  lease  with  the  proprietora,  thej 
were  bound  to  do." 

The  quarry  contained  two  strata  or  "  posts  "  of  rock. 
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The  puiBuers  maintained  that  they  had  worked  the  quarry  properly,  and  that  the 
non-removal  of  the  rahhish  from  the  upper  poet,  was  occasioned  by  the  fault  of  the 
defender ;  and  that,  as  to  the  lower  post,  the  pursuers  were  not  under  any  obligation 
to  clear  it. 

After  the  record  had  been  closed,  the  Sheriff  aUowed  proof  as  to  the  question, 
whether  the  pursuers  were  imder  any  obligation  in  regard  to  the  lower  post,  and  re- 
mitted to  two  persons  named  Notman  and  Leslie  to  inspect  the  quarry  and  to  report, 
with  power  to  them  to  name  an  oversman.  They  named  the  defender  M'Guffie  to  be 
oyersman.  Thereafter,  on  18th  and  19th  September  1849,  a  meeting  of  the  parties 
and  inspectors  and  oversman  took  place,  which  resulted  in  a  minute  signed  by  all  of 
them,  bearing  that  the  parties  had  agreed — 

"  to  leave  to  M*Guffie  the  naming  of  a  sum  of  money  which  is  to  recompense  Mr.  Dove, 
and  be  accepted  by  him  as  an  equivalent  for  the  expense  he  will  be  at  in  putting  the 
quarry  in  order,  and,  on  being  paid,  shall  be  accepted  of  as  in  full  of  all  claims  Mr. 
Dove  may  have  on  Messrs.  Adam  in  connection  with  this  case ;  the  legal  expense  to  be 
determined  by  Mr.  M*Guffie — that  is,  in  so  far  as  they  are  to  be  apportioned  between 
the  parties." 

This  minute  was  followed  by  a  formal  deed  of  submission,  proceeding  upon  a 
narrative  of  the  summary  action  before  the  Sheriff,  and  of  the  procedure  which  had 
taken  place  in  it,  and  of  the  minute  above  quoted,  and  that,  therefore,  the  parties  had 
submitted  to  the  decision  of  MH]l^uffie,  as  sole  arbiter — 

"  the  am.ount  or  sum  of  money  which  the  said  second  parties  ought  and  should  pay  to 
the  said  first  party,  in  full  satisfaction  to  him  of  all  claims  competent  to  him  against 
said  second  parties  under  said  action  for  putting  said  quarry  in  proper  order,  or  other- 
wise in  connection  with  said  quarry,  with  full  power  to  the  said  arbiter  to  consider  said 
process  and  claims  in  reference  to  said  sum  of  money  to  be  fixed  and  decided  upon  as 
aforesaid,  and  expenses  of  said  action,  and  to  hear  the  parties  thereon,  should  he  con- 
sider it  necessary  to  do  so,  and  to  take  all  manner  of  probation,  by  writ,  witnesses,  or 
oath  of  party,  that  to  him  shall  seem  necessary  for  determining  the  matters  hereby 
submitted." 

MK^uffie  pronounced  a  decree-arbitral  containing  26  findings. 

By  the  13th  and  14th  findings,  the  pursuers  were  found  liable  in  the  expense  of 
clearing  the  lower  post;  and,  by  the  16th,  the  expense  of  pumping  water  out  of  the 
quarry. 

The  terms  of  the  17  th,  18th,  and  19th  findings,  are  mentioned  in  the  Lord  Ordinary's 
interlocutor. 

The  present  was  a  reduction  of  the  decree-arbitral  on  the  ground  that  the  13th,  14th, 
and  16th  findings  related  to  matters  of  which  the  Sheriff  had  already  disposed,  and 
which,  therefore,  did  not  fall  within  the  submission ;  and  that  the  three  findings  as  to 
damages  were  tdtra  vires  of  the  arbiter,  the  claim  of  damages  forming  no  part  of  the 
process  which  had  been  submitted  to  him. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

"  Sustains  the  reasons  of  reduction  in  so  far  as  regards  the  sum  of  £91,  7s.  5d.,  with 
interest  thereon — for  which,  under  the  seventeenth  finding  of  tlie  decreet-arbitral,  the 
pursuers  were  found  liable  as  the  proportion  of  rent  paid  by  the  defender  for  the  quarry 
while  it  was  not  in  a  workable  state ;  and  also  in  so  far  as  regards  the  sum  of  £158, 
188.,  with  interest  thereon — for  which,  under  the  eighteenth  finding  of  the  decreet- 
arbitral,  the  pursuers  were  found  liable  as  compensation  to  the  defender  for  loss  of  trade ; 
and  also  in  so  far  as  regards  the  sum  of  £23,  16s.  Id.  with  interest  thereon — for  which, 
under  the  nineteenth  finding  of  the  decreet-arbitral,  the  pursuers  were  found  liable  as 
loss  sustained  by  the  defender  on  stock  of  tools  in  trade ; — and  reduces,  decerns  and 
declares  to  that  extent  accordingly ;  reserving  to  the  defender  to  insist  in  said  claims  in 
any  competent  action,  and  to  the  pursuers  their  defences  as  accords :  And  quoad  ultra 
sustains  the  defences,  assoilzies  the  defenders,  and  decerns;  and  finds  neither  party 
liable  to  the  other  in  expenses. 

^^Note, — .  ...  It  appears  to  the  Lord  Ordinary  that  the  submission  was  limited 
to  the  claims  competent  under  the  summary  action.  This  appears  from  the  narrative  of 
the  submission,  and  from  the  terms  of  the  minute  referred  to  in  that  narrative,  as  well 
as  from  the  terms  of  the  submission  itself.     It  farther  appears  to  the  Lord  Ordinary, 
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that  in  the  petition  [477]  and  in  the  record  in  the  stunmary  action,  the  demand  of  the 
petitioner  in  regard  to  the  claims  of  damage  which  form  the  subject  of  the  17th,  18tii, 
and  19th  findings  of  the  decreet-arbitral,  all  along  was-  to  have  action  for  these  duns 
expressly  reserved  to  him,  and  not  to  have  them  investigated  in  that  action ;  and  ^iai, 
in  these  circumstances,  they  were  not  claims  which,  at  the  date  of  the  submission,  vere 
competent  to  him  imder  that  action.  Accordingly,  they  are  not  noticed  in  the  descrip- 
tion of  the  action  given  in  the  narrative  of  the  submission,  nor  had  they  been  noticed  in 
any  of  the  interlocutors  of  the  Sheriff  putting  the  case  in  train  for  investigation,  nor 
had  they  even  been  stated  in  the  record,  farther  than  in  general  terms,  coupled  wiU)  an 
assertion  of  right  to  have  them  reserved.  But  even  if  this  had  been  more  doubtful  than 
it  appears  to  be,  the  pursuers  might  very  naturally  have  taken  that  view,  and  it  does 
not  appear  that  anything  occurred  before  the  arbiter  to  undeceive  them,  or  to  lead  them 
to  suppose  that  claims  of  damage,  which  had  never  been  condescended  upon  oi  men- 
tioned in  the  submission,  were  to  be  the  subject  of  specific  assessment  without  proof  or 
discussion.  It  appears  to  the  Lord  Ordinary,  that  in  regard  to  this  part  of  the  case,  Uie 
arbiter  has  exceeded  the  limits  of  the  submission,  and  has  also  failed  to  afford  the  part^ 
an  opportunity  of  stating  his  defence.  These  claims  may  still  be  brought  forward  in  a 
competent  action. 

"In  regard,  again,  to  the  matters  which  form  the  subject  of  the  13th,  14th,  and 
16th  findings  in  the  decreetarbitral,  the  Lord  Ordinary  thinks  that  they  are  in  a 
different  situation.  They  were  all  within  the  scope  of  the  original  petition,  and  it  does 
not  appear  that  the  Sheriff  had  finally  disposed  of  any  of  them,  although  he  had 
recalled,  '  in  hoc  $taiUj*  an  interlocutor  he  had  pronounced,  in  regard  to  some  of  them, 
against  the  present  pursuers.  The  most  doubtful  is  the  16th  finding,  being  for  a  son 
of  L.15  for  pumping  water  out  of  the  quarry.  The  Sheriff  had,  in  a  note  to  an  inter- 
locutor, expressed  an  opinion  that  the  assignation  from  the  landlord  did  not  assign  the 
present  defender  Dove  into  the  obligation  as  to  carrying  on  and  keeping  clear  the  level 
and  drains ;  but  there  was  no  express  finding  to  that  effect,  nor  would  the  want  of  such 
assignation  have  precluded  the  arbiter  from  finding  Dove  entitled  to  the  expense  of 
pumping  out  the  water  which  the  present  pursuers  had  allowed  to  accumulate  in  the 
quarry,  though  it  might  preclude  him  from  insisting  on  their  continuing  and  making 
clear  the  level  and  drains  which  had  been  neglected.  The  Lord  Ordinary  has  therefore 
repelled  the  reasons  of  reduction  as  to  these  findings. 

"  The  several  findings  of  the  arbiter  being  clearly  separable,  the  sustaining  of  the 
reasons  of  reduction  as  to  three  of  the  findings  does  not  destroy  the  whole  decree ;  and 
both  parties  have  dealt  with  the  case  on  that  assumption.'' 

Both  parties  reclaimed, — the  pursuer  praying  to  have  the  decree-arbitral  further 
reduced  in  so  far  as  regarded  the  ISth,  14th,  and  16th  findings;  and  the  defender  for 
absolvitor  in  toto. 

The  Lord  Justice-Clerk  was  for  refusing  the  reclaiming  note  for  Adam,  and  sustain- 
ing that  for  Dove.     The  rest  of  the  Court  were  for  refusing  both  reclaiming  notes. 

7*he  Court  adhered.  

No.  235.  XXIV.  Jurist  482.     4  June  1852.     1st  Div.— Lord  Cowan. 

Sir  Thomas  Buchan  Hepburn,  Baronet,  Petitioner. — Donaldson. 

Entail — Railway — Statute  11  and  12  Vict,  c  36,  eeds.  3,  36 — Citation — Process. — In  an 
application  for  authority  to  uplift  and  apply  money  consigned  by  a  railway  company 
as  compensation  for  entailed  lands  taken  by  them,  under  which  the  three  parties  who 
were,  at  the  date  of  the  application,  the  three  heirs  next  entitled  to  succeed,  were 
called ;  pendente  processUy  a  child  having  been  born,  nearer  in  the  succession  than  two 
of  the  parties  called,  the  Court  appointed  a  curator  ad.  litem  to  the  infant,  and  ordered 
personal  service  of  the  petition  on  him, — and,  the  infant  being  resident  furth  of  Scot- 
land, restricted  the  period  of  intimation  to  twenty-one  days. 

This  was  a  petition  for  authority  to  uplift  and  apply  money  consigned  by  the  North 
British  Railway  Company  as  compensation  for  land  taken,  for  the  purposes  of  the  railway, 
from  the  ^itailed  estate  of  Smeaton  Hepburn,  of  which  the  petitioner  is  heir  in 
possession. 
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The  case  was  remitted  to  the  Lord  Ordinary. 

The  heirs  called  in  the  petition  were  the  petitioner's  son  and  two  daughters,  who,  at 
the  time  the  petition  was  presented,  were  the  three  heirs  next  entitled  to  eiucceed. 
Subsequent  to  the  remit  to  the  Lord  Ordinary,  a  second  son  was  bom  to  the  petitioner. 

The  Lord  Ordinary  reported  the  case  to  the  Court  on  the  question,  whether  the  heir 
second  entitled  to  succeed  being  now  the  second  son,  any  objection  arose  on  the  ground 
that  he  had  not  been  called,  and  if  so,  what  step  should  be  taken  to  obviate  the  objec- 
tion.—See  11  and  12  Vict.  c.  36,  sects.  3,  36. 

The  Court,  after  consulting  their  Lordships  of  the  Second  Division,  recommended  the 
petitioner  to  lodge  a  minute  stating  the  facts,  and  offering  now  to  intimate  the  petition 
to  the  second  son. 

A  minute  to  this  effect  having  been  lodged,  the  Court  appointed  a  tutor  cui  litem  to 
the  second  son,  and  authorized  personal  service  of  the  petition  on  him, — and,  the  pupil 
being  furth  of  Scotland,  limited  the  period  of  intimation  to  twenty-one  days,  in  terms  of 
the  reserved  power  in  the  Act  of  Sederunt  23d  Dec.  1848. 


No.  272.  XXIV.  Jurist  553.     26  June  1852.     1st  Div.— Lord  Cowan. 

The  Right  Hon.  John  Stuart  Wortlby  Mackenzib,  Lord  Wharncuffb, 

Petitioner. — Mackenzie. 

Entail  Amendment  Act  (1848) — Process — Eoxambion — Petition^  Amendment  of, — Li  a 
petition  by  an  heir  of  entail  for  leave  to  excamb,  it  was  found  that  part  of  the  entailed 
land  proposed  to  be  excambed  had  been  propelled  to  the  petitioner  by  a  disposition 
executed  by  his  father,  on  which  he  was  infeft.  The  petition  did  not  set  forth  this 
infeftment,  in  terms  of  the  33d  section  of  the  Entail  Amendment  Act — Held^  1.  That 
the  act  is  imperative,  and  not  merely  directory,  on  this  point.  2.  That  it  was  com- 
petent to  amend  the  narrative  of  the  petition.  3.  That  the  amended  petition  required 
to  be  intimated  of  new. 

This  was  an  application  for  authority  to  excamb  a  part  of  the  entailed  estate  of 
Belmont,  belonging  to  the  petitioner,  for  a  part  of  the  estate  of  Drumkilbo,  held  by  the 
petitioner  in  feenaimple. 

The  application  set  forth  the  3d,  4th,  and  6th  sections  of  the  Bosebery  Act  of  1836 
(6  and  7  WiU.  IV.  c.  42) ;  the  Act  4  and  5  Vict  c.  24 ;  and  the  5th,  37th,  33d,  34th, 
35th,  36th,  31st,  and  42d  sections  of  the  Entail  Amendment  Act  of  1848  (11  and  12 
Vict  c.  36). 

The  petition  then  set  forth  the  deeds  of  entail  applicable  to  the  estate  of  Belmont, 
and  the  title-deeds  of  the  estate  of  Drumkilbo,  held  by  the  petitioner  in  fee-simple.  It 
also  stated,  that — 

"  the  petitioner  is  in  the  course  of  completing  feudal  titles  both  to  the  entailed  estate  of 
Belmont,  and  to  the  said  lands  and  barony  of  Drumkilbo,  and  is  in  possession  of  both 
estates." 

The  material  part  of  the  prayer  was  as  follows : — 

"  To  pronounce  the  necessary  orders  for  ascertaining  the  expediency  of  the  proposed 
excambion,  and  adjusting  the  respective  values  of  the  lands  and  heritages  proposed  to  be 
excambed  as  aforesaid ;  and  upon  being  satisfied  of  the  respective  values  of  such  lands 
and  heritages,  and  the  expediency  of  such  excambion,  and  upon  the  necessary  consent 
being  given  by  the  said  Honourable  Edward  Montague  Granville  Stuart  Wortley, 
&c.  .  .  .  to  interpone  your  Lordships'  authority  thereto,  and  to  pronounce  decreet 
authorizing  an  excambion  of  the  said  lands  of  Bennathie,  &c.  ...  all  which  form 
parts  of  the  entailed  estate  of  Belmont,  before  described,  and  that  in  exchange  for  the 
easter  part  of  the  lands,  barony,  and  estate  of  Drumkilbo,  also  above  described,  or  of  so 
much  of  the  said  lands,  barony,  and  estate,  as  your  Lordships  may,  in  the  course  of 
the  proceedings  to  follow  hereon,  ascertain  to  be  an  equivalent  in  value  for  the  said 
other  lands  and  fishings,  forming  parts  of  the  entailed  estate  of  Belmont ;  and  to  appoint 
a  contract  of  excambion  of  the  said  respective  lands  and  heritages,  to  be  executed  at  the 
sight)  and  with  the  approbation  of  your  Lordships,  and  to  be  recorded  within  three 
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months  in  the  Register  of  Taikies — all  in  terms  of  the  foresaid  statutes ;  or  to  do  otiier- 
wise,"  &c. 

The  application  having  been  remitted  in  ordinary  form,  came  back  before  the  Comt 
upon  the  following  report  by  the  Lord  Ordinary : — 

"  The  professional  gentleman  to  whom  this  petition  was  remitted,  has  reported,  imier 
aliOy  as  follows : — "  By  the  33d  section  of  the  Act  11  and  12  Vict.  c.  36,  it  is  enacted, 
that  petitions  under  the  act  *  shall  set  forth  the  tailzie  under  which  such  estate  is  held, 
'  and  the  date  of  the  petitioner's  infeftment,  therein,  if  any  be.'  The  tailzies  under  whieh 
the  estate  is  held,  are  correctly  set  forth  in  the  petition.  It  is  stated  in  the  pedtton, 
that  at  its  date,  the  petitioner  was  in  the  covirse  of  completing  feudal  titles  to  the  entailed 
estate.  These  titles  have  since  been  completed,  and  are  now  produced,  shewing  that  liis 
infeftment  in  the  estate,  excepting  in  the  parcel  of  lands  afterwards  mentioned,  ii 
posterior  to  the  date  of  presenting  the  petition.  It  appears,  however,  that  the  late  Loid 
Whamcliffe,  the  father  of  the  petitioner,  on  10th  November  1824,  executed  a  dispodtioQ 
by  which  he  propelled  the  fee  of  a  portion  of  the  entailed  estate,  including  a  part  of  the 
lands  now  to  be  excambed,  to  the  petitioner,  and  the  heirs  substituted  to  him  by  the 
entails.  The  petitioner  was  infeft  upon  a  charter  which  [564]  followed  upon  this  dis- 
position, cokiform  to  an  instrument  of  sasine  dated  25th  February,  and  recorded  in  the 
general  register  of  sasines  5th  March  1825.  The  petitioner  has  omitted  to  set  forth  this 
infeftment  in  the  petition,  but  the  instrument  of  sasine  is  now  produced  in  process. 
Your  Lordship  will  judge  of  the  effect  of  this  non-compliance  with  the  provisions  of  the 
33d  section  of  the  statute." 

As  this  objection  applied  to  the  lands  forming  part  of  the  entailed  estate,  which  aze 
the  subject  of  the  proposed  excambion,  it  appeared  to  the  Lord  Ordinary  proper  that  it 
should  be  brought  under  the  notice  of  the  Court ;  and,  to  obviate  its  effect^  the  petitioner 
has  proposed  to  amend  the  prayer  of  the  petition.  The  statutory  words  requiring  the 
date  of  the  infeftment  to  be  set  forth  in  the  petition,  are  rather  imperative  than  dtredon/ 
in  their  import ;  and  it  is  to  meet  this  possible  view  of  their  effect,  that  the  present 
course  has  been  adopted.  These  points  require  to  be  considered — (1.)  The  competencj 
of  the  proposed  amendment  at  all ;  and,  (2.)  Supposing  it  competent,  whether  anj  new 
notices  or  advertisements  are  required  before  proceeding  with  the  application  as  amended; 
— and  it  is  in  order  that  these  points  may  be  disposed  of  by  the  Courts  that  the  cauBe  ia 
now  reported. 

The  proposed  amendment  to  the  narrative  of  the  petition  was  as  follows : — 

*'  After  the  words,  '  the  petitioner  is  in  the  course  of  completing  feudal  titles,  both  to 
'  the  entailed  estate  of  Belmont,  and  to  the  said  lands  and  barony  of  Drumkilbo,'  insert 
the  following  words : — '  except  to  certain  portions  of  Belmont,  in  which  he  already  stands 
'  infeft,  conform  to  instrument  of  sasine  in  his  favour  dated  the  25th  February,  and 
'  recorded  in  the  general  register  of  sasines  5th  March  1825,  proceeding  upon  a  crown- 
'  charter  which  followed  upon  a  disposition  executed  by  the  petitioner's  father,  propelling 
*  the  succession  to  him  to  those  parcels,  under  and  in  terms  of  the  entails ;  and  which 
'  infeftment  is  produced  in  process.' " 

The  Court,  after  considering  an  additional  minute  of  argument  by  the  petitionei> 
pronounced  the  following  interlocutor  : — 

"  Allow  the  petition  to  be  amended  as  proposed :  Appoint  the  petition,  when  so 
amended,  to  be  intimated  on  the  walls  and  in  the  minute-book  for  14  days,  and  adyer- 
tised  once  in  the  Edinburgh  Gazette,  and  once  weekly,  for  six  successive  weeks,  in  the 
North  British  Advertiser,  in  terms  of  the  statute  :  And  further,  grant  warrant  for  serving 
the  same  on  the  persons  mentioned  in  the  prayer  thereof,  in  terms  of  the  Acts  of  Sederunt; 
and  ordain  them  to  lodge  answers,  if  so  advised,  within  14  days  from  the  date  of  service, 
if  within  Scotland,  and  60  days  if  furth  thereof." 

Petitioneif^s  Authorities, — 1.  On  questions^  whetlier  statute  imperative^  or  directory— 
Maxwell  v.  Stevenson,  April  1831,  5  W.  and  S.  App.  Cases,  p.  276.  2.  On  power  ot 
amending  petition — Lockhart,  Feb.  9,  1837,  15  S.  and  D.  498. 
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No.  285.  XXrV.  Jurist  587.     2  July  1852.     Ist  Div.— Lord  Cowan. 

James  Sinclair  Lockhart,  Petitioner.^  i2(>ss. 

ErUaU — Statute  10  Geo.  III.  c.  51 — Apparency — Improvements. — Where  decree  of  reduc- 
tion of  the  title  of  an  heir  of  entail  in  possession  having  heen  pronounced,  he  lodged 
a  minute  stating  that  he  was  ready  to  make  up  a  new  title,  hut  died  hefore  this  was 
done — Heldj  that  improvements  executed  hy  him,  the  same  having  been  executed  pre- 
vious to  the  raising  of  the  summons  of  reduction,  were  effectual  to  constitute  a  claim, 
under  the  Montgomery  Act,  against  succeeding  heirs. 

In  1808,  the  petitioner's  father,  the  late  Robert  Lockhart,  was  infeft  in  the  lands  of 
Gastlehill  on  a  title,  under  [688]  the  entail  thereof,  completed  by  him  as  heir  of  his  father 
Captain  Lockhart. 

On  2d  September  1847,  the  petitioner  raised  an  action  of  reduction  and  declarator 
of  irritancy  against  his  father,  concluding  to  have  his  father's  title  set  aside,  in  respect  of 
diaconf  ormity  with  the  entail,  and  other  defects,  and  an  irritancy  declared  against  him.  In 
this  action,  decree  of  reduction  was  pronounced  on  26th  Feb.  1850.  Thereafter,  Robert 
Lockhart^  by  leave  of  the  Lord  Ordinary,  lodged  a  minute  stating  that  he  was  ready  to 
purge  the  irritancy  by  making  up  a  new  and  correct  title  in  his  person  as  heir  of  his 
father,  and  he  accordingly  proceeded  to  make  up  a  new  title,  but  died  on  4th  Nov.  1850, 
before  it  was  completed.  No  irritancy  was  declared  against  Robert  Lockhart.  The 
petitioner  made  up  his  own  title  by  special  service  as  heir  of  his  grandfather,  passing  by 
his  father. 

Previous  to  his  death,  Robert  Lockhart  obtained  decree,  under  sect.  26  of  the 
Montgomery  Act,  10  Geo.  III.  c.  51,  for  money  expended  by  him  in  improvements. 

The  present  was  a  petition,  under  the  Montgomery  and  Entail  Amendment  (11  and 
12  Vict.  c.  36)  Acts,  for  authority  to  uplift  consigned  money,  and  to  apply  it  in  payment 
of  the  improvement  debt^  pro  tantOy  and  for  authority  to  charge  the  estate  with  two- 
thirds  of  the  balance. 

The  improvements  in  question  were  executed  by  the  petitioner's  father  prior  to 
22d  September  1847,  the  date  of  the  service  of  the  summons  of  reduction,  with  this 
exception,  that  L.65  were  expended  subsequent  to  that  service.  The  improvement 
claims  were  all  assigned  by  the  petitioner's  father  to  the  present  holders,  or  their  authors, 
in  security  of  loans,  by  assignations  dated  prior  to  the  execution  of  the  summons, 
excepting  the  sum  of  L.335,  5s.  2|d.,  held  by  Miss  Barbara  Lockhart,  which  was  assigned 
to  her  by  her  father  as  a  provision,  by  an  assignation  dated  subsequent  to  the  execution 
of  the  summons. 

The  Lord  Ordinary  having  remitted  to  William  Campbell,  W.S.,  to  report,  that 
gentleman  reported,  qiLoad  ultra,  in  favour  of  granting  the  petition,  but  brought  under 
the  notice  of  the  Lord  Ordinary  the  circumstance,  that  the  late  Robert  Lockhart  had 
died  in  apparency,  in  order  that  it  might  be  considered  whether  this  affected  the 
validity  of  the  improvement  claim.     Mr.  Campbell's  report  bore — 

"With  reference  to  this  point,  it  seems  necessary  to  consider  (1.)  Whether,  under 
the  Montgomery  Act,  improvements  made  by  an  heir  wha  is  in  possession  on  apparency, 
are  effectual  to  constitute  a  claim  against  the  succeeding  heirs.  (2.)  Whether  ijie  26th 
section  of  the  Montgomery  Act  applies  to  the  present  case,  so  as  to  protect  the  debts 
contained  in  the  said  decrees  of  declarator,  from  challenge  on  the  ground  stated  above, 
in  resipect  of  the  lapse  of  the  period  after  which,  by  the  said  section,  such  decrees  are 
declared  to  be  final.  On  this  pointy  I  refer  your  Lordship  to  the  case  of  Macdonald  v. 
Macdonald,  26th  May  1840,  Dunlop's  Cases,  vol.  ii.,  p.  889,  and  to  the  opinions  of  the 
Judges  in  that  case.  (3.)  Whether  the  Act  1695,  c.  24,  applies  to  the  present  case,  so 
as  to  render  the  petitioner  liable  for  the  improvement  claim,  in  respect  of  his  having 
made  up  a  title  to  a  more  remote  ancestor,  passing  by  his  father,  who  was  upwards  of 
three  years  in  possession.  (4.)  I  have  to  call  your  Lordship's  attention  to  the  40th 
section  of  the  said  Act  11  and  12  Yict.  c.  36,  in  case  the  provisions  of  that  section  can 
be  held  to  apply  to  the  circumstances  of  the  present  case. 

"  With  reference  to  the  question,  of  whether  the  enactment  in  this  section  is 
applicable  to  the  present  case,  it  will  be  observed,  that  no  decree  of  irritancy  was  pro- 
nounced against  the  late  Mr.  Lockhart,  and  that  his  title  was  reduced,  on  what  appear 
to  have  been  radical  defects  in  the  manner  of  completing  it." 
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The  Lord  Ordinary  reported  the  point. 

The  Court  allowed  the  petitioner  "to  give  in  a  minute  in  regard  to  the  matter 
referred  to  in  the  printed  report." 

The  petitioner  lodged  a  minute,  in  which  he  suhmitted, 

"  that  the  improvement  dehts  constituted  hy  his  father  ought  not  to  he  held  to  be 
invalid,  on  the  ground  that  his  father  was  in  apparency  when  he  executed  the  improT& 
ments,  on  account  of  his  title  having  heen  reduced,  and  a  new  title  not  having  beea 
completed  before  his  death.  The  case  of  Macdonald,  referred  to  by  the  reporter,  wis 
the  case  of  an  entail  not  recorded.  In  that  case,  it  was  held  that  the  Montgomery  Act 
did  not  apply  to  unrecorded  entails,  and  that  a  decree  obtained  in  absence  for  a  sum 
of  improvement  expenditure  upon  an  entailed  estate,  was  reducible  upon  that  groimd 
The  case  more  nearly  resembling  the  present,  is  that  of  Kennedy,  Feb.  11,  1829.  In 
that  case,  bonds  of  provision  over  an  entailed  estate  by  an  heir-apparent  of  entail,  bot 
who  had  possessed  the  estate  for  more  than  three  years,  were  held  good  against  the  estate, 
on  the  principle  that  the  provisions  were  to  be  considered  onerous,  and  that  the  hdr 
passing  by  was  bound  by  them,  under  the  Act  1696. 

"  In  l^e  present  case,  the  improvements  have  been  executed  in  terms  of  the  Mont- 
gomery Act.  The  petition  has  been  served  on  the  three  next  heirs  of  entail,  and  no 
objection  has  been  stated  by  any  of  them  against  the  validity  of  the  debts." 

Petition  granted. 

[S.C.  1  Stu.  980.] 


No.  293.  XXIV.  Jurist  602.     8  July  1852.     1st  Div.— Lord  Wood. 

William  Baird  and  Others,  Baisers. — SoUcUar-General  (Neaves),  Permey. 

BoBEBT  Salmokd  and  Others,  Shareholders  in  the  Eilmamock  and  Ayr  Direct 
Railway  Company,  Objectors. — Lord-Advocate  (Inglis),  Wood. 

Railwaf^ — Subscribem^  Agreement — Provisional  Committee^  Powera  of. — A  proviaonal 
committee  promoted  a  railway  bill  before  parliament  in  1846,  and  then  withdrew  it 
They  promoted  a  second  bill  for  the  same  purpose  in  1847,  which  was  thrown  out 
Terms  of  subscribers'  agreement,  and  circumstances  in  which — Held,  that  the  expenses 
of  the  first  bill  were,  and  that  those  of  the  second  were  not^  a  good  chaige  upon 
deposits  paid  up  before  the  first  application  to  parliament. 

This  was  a  multiplepoinding  raised  by  the  provisional  committee  of  an  associatiaD 
formed  in  1845,  with  the  view  of  constructing  a  railway  from  Kihnamock  to  Ayr.  The 
association  was  to  be  called  the  Kilmarnock  and  Ayr  Direct  Railway  Company. 

The  object  of  the  action  was,  to  account  for  the  deposits  received  by  the  pursaen 
from  the  shareholders  of  the  undertaking,  under  deduction  of  the  charges  and  expenses 
forming  a  burden  on  these  deposits. 

Two  bills  had  been  brought  into  parliament  with  a  view  to  the  construction  of  the 
Kilmamok  and  Ayr  Direct  Railway.  The  first  of  these  bills,  which  was  before  parlii- 
ment  in  1846,  was  withdrawn  by  the  raisers.  The  second  bill,  which  was  promoted  by 
them  in  1847,  was  thrown  out  by  the  parliamentary  committee. 

The  raisers  claimed  right  to  deduct  from  the  deposits  in  their  hands  the  expenses  of 
both  bills,  but  this  right  was  denied  by  the  objectors,  who  had  acquired  their  scrip  from 
shareholders  in  the  original  undertaking. 

The  prospectus  of  the  Kilmarnock  and  Ayr  Direct  Railway  was  published  and  circu- 
lated in  April  1845.  The  shares  were  all  applied  for;  and,  with  few  exceptions,  the 
deposit  of  L.2,  10s.  per  share  was  paid  by  the  allottees.  Under  the  shareholders' 
agreement,  dated  7  th  and  8th  April  1846,  the  raisers  were  appointed — 

**  a  committee  of  management  for  promoting  and  carrying  into  effect  the  objects  of  the 
said  undertaking,  until  an  act  of  parliament  be  obtained  for  carrying  the  same  into 
execution,  when  their  power  shall  devolve  on  the  directors  to  be  thereby  named.'' 

This  contract  farther  provided — 

**  The  said  committee  of  management  shall  have  full  and  entire  power  and  authority 
to  carry  the  said  undertaking  into  effect^  and,  for  that  purpose,  to  cause  such  sunreys 
to  be  made,  &c to  apply  the  money  subscribed,  to  the  said  objects,  and  to 
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invest  the  same,  until  required,  in  government  stocks,  or  such  other  security  as  they 
may  think  fit ;  and  generally  to  adopt  all  such  measures  as  the  said  committee  of  manage- 
ment may,  in  their  judgment,  consider  expedient  for  carrying  the  said  undertakmg 
into  effect)  and  obtaining  an  act  or  acts  of  parliament  for  that  purpose;  and  also  to 
protect  and  promote  (in  such  way,  and  by  such  means,  as  said  committee  shall  think 
fit)  the  interest  of  the  subscribers  against  any  competing  lines,  or  otherwise.  The  said 
committee  of  management  shall  have  full  power  to  appoint,  reappoint,  suspend  and 
remove,  such  treasurers,  bankers,  agents,"  &c.,  **and  to  enter  into  contracts  and  agree- 
ments for,  or  in  anywise  relating  to  the  undertaking,  and  for  all  matters  incident  to  the 
obtaining  of  the  proposed  act  or  acts  of  parliament,  or  any  of  the  matters  aforesaid,  and 
to  apply  all  or  any  part  of  the  monies  which  shall  come  into  their  hands,  or  into  the 
hands  of  the  treasurers  or  bankers  of  the  undertaking,  either  as  deposits,  or  in  pursuance 
of  calls  made  by  the  said  committee  of  management,  in  payment  of  such  salaries, 
recompenses  and  engagements  as  aforesaid;  and  of  the  expenses  of  applying  for, 
soliciting,  and  obtaining  an  act  or  acts  of  parliament  as  aforesaid,  and  all  other  costs, 
charges  and  expenses,  incident  to  the  said  undertaking,  or  which  have  already  been, 
or  may  hereafter  be  incurred  in  relation  thereto,  or  to  any  of  the  matters  foresaid." 

It  was  also  farther  provided — 

"  In  the  event  of  an  application  or  applications  being  made  to  parliament  in  the 
next  or  subsequent  session,  and  not  being  successful,  or  in  the  event  of  no  such  applica- 
tion being  made,  all  the  costs,  charges  and  expenses,  of  every  description,  already 
incurred,  or  hereafter  to  be  incurred,  in  respect  of  such  application  to  parliament,  or  in 
any  manner  incident  to  the  imdertaking,  or  to  any  of  the  matters  aforesaid,  shall  be  borne 
and  paid  by  the  several  subscribers  to  the  said  undertaking,  rateably,  and  in  proportion  to 
the  number  of  shares  taken  by  each  subscriber." 

Under  this  agreement,  the  raisers  went  to  parliament  with  the  bill  for  the  formation 
of  the  Kilmarnock  and  Ayr  Direct  Kailway.  The  following  statement  by  them  on 
record  was  referred  to  in  argument  by  the  objectors : 

**0(md,  11.  Under  the  authority  given  them  by  the  contract,  the  said  committee 
brought  a  bill  into  parliament  during  the  session  of  1846,  entituled,  'A  bill  for  making 
'  a  railway  from  Kilmarnock  to  Ayr,  to  be  called  the  Kilmarnock  and  Ayr  Direct  Rail- 
*  way,'  for  the  purpose  of  having  the  company  incorporated  under  the  name  of  *  the 
'  Kilmamock  and  Ayr  Direct  BaUway  Company,'  and  of  obtaining  the  usual  and  necessary 
powers  to  enable  the  company  to  carry  out  the  proposed  undertaking.  It  was  soon 
found,  however,  that  the  undertaking  would  meet  with  very  powerful  opposition,  particu- 
larly from  the  Glasgow  and  Kilmamock  and  Ayr  Railway  Company,  and  from  the 
promoters  of  a  branch  line  between  Kilmarnock  and  Troon,  which  that  Company,  in  con- 
junction with  the  Duke  of  Portland,  intended  to  carry  through.  The  committee  were 
also  deprived  of  the  expected  co-operation  of  a  projected  company  called  the  Glasgow 
Kilmamock  and  Ardrossan  Railway  Company,  which  co-operation  had  been  promised, 
but  was  afterwards  very  unexpectedly  withdrawn.  There  was  besides  this  no  chance  of 
obtaining  the  express  concurrence  of  the  shareholders,  necessary  by  a  sessional  order  of 
the  House  of  Commons  to  secure  the  third  reading  of  the  bill.  The  committee  were, 
for  these  and  other  reasons,  advised,  and  came  to  be  of  opinion,  that  it  would  not 
be  expedient  to  proceed  farther  with  the  bill  during  that  session.  And,  accordingly, 
when  the  bill  came  before  the  select  committee  of  the  House  of  Commons,  it  was 
intimated  that  it  was  not  to  be  proceeded  with.  And  the  select  committee  reported 
that  the  biU  was  withdrawn." 

With  reference  to  the  opposition  alluded  to  in  this  article,  the  following  minute  of  a 
meeting  of  the  provi-  [608]  -sional  committee,  held  on  14th  March  1846,  was  also 
relied  on : — 

"  The  provisional  committee  are  of  opinion  (Mr.  Morris  dissenting)  that  if  the  Ayr 
Company  shall  agree  to  pay  the  one-half  of  the  expenses  of  the  company  (including 
standing  orders  being  proved),  but  so  as  not  to  exceed  in  all  L.1500  to  be  paid  by  them, 
they  should  call  a  meeting  of  the  shareholders  to  authorize  the  withdrawal  of  the  bill, 
and  winding  up  of  the  company,"  &c. 

At  a  meeting  of  the  committee  held  on  16th  March  1846,  the  following  letter  was 
read  from  the  agents  of  the  Glasgow  Kilmarnock  and  Ayr  Railway  Company  : — 

"Dear  Sir, — We  have  received  your  note  of  the  14th,  and  submitted  ^e  matter  to 
a  meeting  of  directors  of  the  Ayrshire  Company  to-day.    They  have  authorized  us  to 
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beectuae  of  these  letters  is,  "  because  the  Lords  have  seen  the  dependence."  Now,  there 
is  no  dependence.  The  decree  on  which  the  whole  liability  incurred  by  Paul  rests,  is  not 
a  final  decree. 

If  Paul  was  in/ugOy  the  party  had  his  remedy.  But  to  sanction  this  proceduR, 
would  be  introducing  an  unauthorised  novelty  in  practice. 

Lord  Ftdlerion  absent. 

Petition  granted. 

Respondent' B  AtUhoriiies, — Bennett  v.  Eraser,  June  20,  1834.  Campbell  v,  Cullen, 
July  18,  1848. 


No.  232.       XXrV.  Jurist  476.     29  May  1852.     2nd  Div.— Lord  Colonsay. 

John  Adah  and  Jambs  Adam,  Pursuers. — Mackenaie, 

DuGALD  Dove  and  Thomas  M'Guffie,  Defenders. — Monci-eiff,  Ivory, 

Arbitration — Submission — Decree-Arbitral^  Reduction  of — Construction, — ^A  petition 
presented  to  the  Sheriff  by  the  incoming  tenant  under  the  landlord's  rights  against  the 
outgoing  tenant  of  a  quarry,  for  a  remit  to  persons  of  skill  to  report  as  to  the  expenae 
of  putting  the  same  into  the  state  in  which,  by  his  lease,  he  was  bound  to  leave  it, 
and  to  ordain  him  to  execute  the  necessary  operations,  and  failing  his  doing  so,  to 
authorize  such  operations  to  be  carried  out  at  his  expense,  and  to  decern  for  ^ 
expense,  or  to  reserve  to  the  petitioner  action  therefor,  and  for  all  damage  occasioned 
by  the  respondent  not  working  and  leaving  the  quarry  as  he  was  bound  to  do.  The 
record  having  been  closed,  and  the  Sheriff  having  allowed  proof  as  to  the  extent  of 
the  tenant's  obligation,  tjie  parties  executed  a  deed  submitting  to  arbitration  "the 
amoimt  which  the  outgoing  tenant  fell  to  pay  in  full  satisfaction  of  all  claims 
competent  under  said  action  for  putting  said  quarry  in  proper  order,  or  otherwise  in 
connection  with  said  quarry.''  Heild  that  the  claim  of  damages  was  not  included  in 
the  submission,  and  the  decree-arbitral  reduced  in  so  far  as  it  contained  findings  and 
decemiture  for  damages. 

The  pursuers  were  tenants  of  Nitshill  Quarry,  and  were  tmder  obligations  as  \a 
working  it  in  a  regular  manner,  as  to  removing  rubbish  and  keeping  the  face  clear,  and 
as  to  carrying  and  keeping  clear  the  level  and  drains.  Their  lease  expired  at  Candlemas 
1849.  The  defender  Dove  took  a  lease  of  the  quarry  from  that  date,  and  obtained  from 
the  landlord  an  assignation  to  the  obligation  on  the  pursuers  as  to  working  the  quairj  in 
a  regular  manner,  removing  the  rubbish,  and  keeping  the  face  clear,  **  to  the  effect  of 
enabling  him  to  get  them  to  leave  it  in  a  regular  manner."  Thereafter,  on  16th  March 
1849,  he  presented  a  summary  petition  to  the  Sheriff  of  Renfrewshire  against  ^e 
pursuers,  setting  forth  that  they  had  neither  worked  the  quarry,  nor  left  it  in  the 
condition  prescribed  by  the  lease,  and  praying  the  Sheriff  to  remit  to  persons  of  skill  to 
inspect  the  quarry  and  report — 

\sty  On  the  manner  in  which  it  had  been  worked ;  2^2,  On  the  extent  of  nibhiah 
left  unremoved ;  3e2,  "  On  the  expense  which  will  be  required  to  put  the  quarry  in  all 
respects  into  that  state  and  condition  which,  imder  their  lease,  the  said  John  Adam  and 
James  Adam,  and  J.  and  J.  Adam,  were  bound  to  leave  the  same  at  the  termination  of 
their  said  lease,  and  upon  the  operations  which  will  be  required  for  that  purpose,  so 
that  the  petitioner  may  be  enabled  to  take  possession  of,  and  work  the  quarry  in  pur- 
suance of  his  lease  of  the  same ;  to  ordain  the  said  John  Adam  and  James  Adam,  and 
the  said  J.  and  J.  Adam,  instantly  to  execute  the  operations  to  be  reported  as  necessary; 
and  failing  their  doing  so  within  a  short  period  to  be  fixed  by  your  Lordship,  to  authorize 
the  petitioner  to  do  so  himself  at  their  expense,  and  to  decern  for  the  expense  to  be 
thereby  occasioned,  as  the  same  shall  be  fixed  by  the  inspector's  report^  or  otherwise  to 
reserve  to  the  petitioner  action  therefor,  and  for  all  damage  and  expense  which  he  has, 
and  wiU  yet  sustain,  in  and  through  the  respondents'  neglect  to  work  and  leave  the  said 
quarry  in  the  manner  and  condition  which,  by  their  lease  with  the  proprietors,  thej 
were  bound  to  do." 

The  quarry  contained  two  strata  or  "  posts  "  of  rock. 
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The  pursuers  maintained  that  they  had  worked  the  quarry  properly,  and  that  the 
Don-remoyal  of  the  rubbish  from  the  upper  post,  was  occasioned  by  the  fault  of  the 
defender ;  and  that^  as  to  the  lower  post,  the  pursuers  were  not  under  any  obligation 
to  clear  it. 

After  the  record  had  been  closed,  the  Sheriff  allowed  proof  as  to  the  question, 
whether  the  pursuers  were  under  any  obligation  in  regard  to  the  lower  post,  and  re- 
mitted to  two  persons  named  Kotman  and  Leslie  to  inspect  the  quarry  and  to  report, 
with  power  to  them  to  name  an  oversman.  They  named  the  defender  M*Guffie  to  be 
oyersman.  Thereafter,  on  18th  and  19th  September  1849,  a  meeting  of  the  parties 
and  inspectors  and  oversman  took  place,  which  resulted  in  a  minute  signed  by  all  of 
them,  bearing  that  the  parties  had  agreed — 

"  to  leave  to  M*Gufl5e  the  naming  of  a  sum  of  money  which  is  to  recompense  Mr.  Dove, 
and  be  accepted  by  him  as  an  equivalent  for  the  expense  he  will  be  at  in  putting  the 
quarry  in  order,  and,  on  being  paid,  shall  be  accepted  of  as  in  full  of  all  claims  Mr. 
Dove  may  have  on  Messrs.  Adam  in  connection  with  this  case ;  the  legal  expense  to  be 
determined  by  Mr.  M*Guffie — that  is,  in  so  far  as  they  are  to  be  apportioned  between 
the  parties." 

This  minute  was  followed  by  a  formal  deed  of  submission,  proceeding  upon  a 
narrative  of  the  summary  action  before  the  Sheriff,  and  of  the  procedure  which  had 
taken  place  in  it,  and  of  the  minute  above  quoted,  and  that,  therefore,  the  parties  had 
submitted  to  the  decision  of  MH^uffie,  as  sole  arbiter — 

"  the  amount  or  sum  of  money  which  the  said  second  parties  ought  and  should  pay  to 
the  said  first  party,  in  ftdl  satisfaction  to  him  of  aU  claims  competent  to  him  against 
said  second  parties  under  said  action  for  putting  said  quarry  in  proper  order,  or  other- 
wise in  connection  with  said  quarry,  with  full  power  to  the  said  arbiter  to  consider  said 
process  and  claims  in  reference  to  said  sum  of  money  to  be  fixed  and  decided  upon  as 
aforesaid,  and  expenses  of  said  action,  and  to  hear  the  parties  thereon,  should  he  con- 
aider  it  necessary  to  do  so,  and  to  take  all  manner  of  probation,  by  writ,  witnesses,  or 
oath  of  party,  that  to  him  shall  seem  necessary  for  determining  the  matters  hereby 
submitted." 

M'Guffie  pronounced  a  decree-arbitral  containing  26  findings. 

By  the  13th  and  14th  findings,  the  pursuers  were  found  liable  in  the  expense  of 
clearing  the  lower  post;  and,  by  the  16th,  the  expense  of  pumping  water  out  of  the 
quarry. 

The  terms  of  the  17  th,  18th,  and  19th  findings,  are  mentioned  in  the  Lord  Ordinary's 
interlocutor. 

The  present  was  a  reduction  of  the  decree-arbitral  on  the  ground  that  the  13th,  14th, 
and  16th  findings  related  to  matters  of  which  the  Sheriff  had  already  disposed,  and 
which,  therefore,  did  not  fall  within  the  submission ;  and  that  the  three  findings  as  to 
damages  were  tdtra  vires  of  the  arbiter,  the  claim  of  damages  forming  no  part  of  the 
process  which  had  been  submitted  to  him. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

"Sustains  the  reasons  of  reduction  in  so  far  ea  regards  the  sum  of  £91,  7s.  5d.,  with 
interest  thereon — for  which,  under  the  seventeenth  finding  of  the  decreet-arbitral,  the 
pursuers  were  found  liable  as  the  proportion  of  rent  paid  by  the  defender  for  the  quarry 
while  it  was  not  in  a  workable  state;  and  also  in  so  far  as  regards  the  sum  of  <£158, 
18s.,  with  interest  thereon — for  which,  under  the  eighteenth  finding  of  the  decreet- 
arbitral,  the  pursuers  were  foxmd  liable  as  compensation  to  the  defender  for  loss  of  trade ; 
and  also  in  so  far  as  regards  the  simi  of  £23,  16s.  Id.  with  interest  thereon — for  which, 
imder  the  nineteenth  finding  of  the  decreet-arbitral,  the  pursuers  were  found  liable  as 
loss  sustained  by  the  defender  on  stock  of  tools  in  trade ; — and  reduces,  decerns  and 
declares  to  that  extent  accordingly ;  reserving  to  the  defender  to  insist  in  said  claims  in 
any  competent  action,  and  to  the  pursuers  their  defences  as  accords :  And  quoad  ultra 
sustains  the  defences,  assoilzies  the  defenders,  and  decerns;  and  finds  neither  party 
liable  to  the  other  in  expenses. 

"iVbto. — .  ...  It  appears  to  the  Lord  Ordinary  that  the  submission  was  limited 
to  the  claims  competent  under  the  summary  action.  This  appears  from  the  narrative  of 
the  submission,  and  from  the  terms  of  the  minute  referred  to  in  that  narrative,  as  well 
as  from  the  terms  of  the  submission  itself.     It  farther  appears  to  the  Lord  Ordinary, 
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because  of  these  letters  is,  "  because  the  Lords  have  seen  the  dependence."  Now,  tiiere 
is  no  dependence.  The  decree  on  which  the  whole  liability  incurred  by  Paul  rests,  is  not 
a  final  decree. 

If  Paid  was  in/uga,  the  party  had  his  remedy.  But  to  sanction  this  procedoR, 
would  be  introducing  an  unauthorised  novelty  in  practice. 

Lord  Fullerton  absent. 

Petition  granted. 

Respondent' 8  Authorities, — Bennett  v.  Eraser,  June  20,  1834.  Campbell  v,  Culka, 
July  18,  1848. 


No.  232.       XXIV.  Jurist  476.     29  May  1852.     2nd  Div.— Lord  Colonsay. 

John  Adah  and  James  Adam,  Pursuers. — Mackenzie, 

DuGALD  Dove  and  Thomas  M'GuFnE,  Defenders. — Moncreiff,  Ivory. 

Arbitration — Sub^nission — Decree-Arbitral^  Reduction  of — Construction. — ^A  petition  ms 
presented  to  the  Sheriff  by  the  incoming  tenant  under  the  landlord's  right,  against  the 
outgoing  tenant  of  a  quarry,  for  a  remit  to  persons  of  skill  to  report  as  to  the  expense 
of  putting  the  same  into  the  state  in  which,  by  his  lease,  he  was  bound  to  leare  it, 
and  to  ordain  him  to  execute  the  necessary  operations,  and  foiling  his  doing  so,  to 
authorize  such  operations  to  be  carried  out  at  his  expense,  and  to  decern  for  the 
expense,  or  to  reserve  to  the  petitioner  action  therefor,  and  for  all  damage  occasioited 
by  the  respondent  not  working  and  leaving  the  quarry  as  he  was  bound  to  do.  Tlie 
record  having  been  closed,  and  the  Sheriff  having  allowed  proof  as  to  the  ext^it  of 
the  tenant's  obligation,  the  parties  executed  a  deed  submitting  to  arbitration  ''the 
amount  which  the  outgoing  tenant  fell  to  pay  in  ftdl  satisfaction  of  all  cLiiiDS 
competent  under  said  action  for  putting  said  quarry  in  proper  order,  or  otherwise  in 
connection  with  said  quarry."  Held  that  the  claim  of  damages  was  not  included  in 
the  submission,  and  the  decree-arbitral  reduced  in  so  far  as  it  contained  findings  and 
decerniture  for  damages. 

The  pursuers  were  tenants  of  NitshiU  Quarry,  and  were  under  obligations  as  to 
working  it  in  a  regular  manner,  as  to  removing  rubbish  and  keeping  the  face  clear,  and 
as  to  carrying  and  keeping  clear  the  level  and  drains.  Their  lease  expired  at  Candlemv 
1849.  The  defender  Dove  took  a  lease  of  the  quarry  from  that  date,  and  obtained  from 
the  landlord  an  assignation  to  the  obligation  on  the  pursuers  as  to  working  the  quarry  in 
a  regular  manner,  removing  the  rubbish,  and  keeping  the  face  clear,  "  to  the  effect  of 
enabling  him  to  get  them  to  leave  it  in  a  regular  manner."  Thereafter,  on  16th  March 
1849,  he  presented  a  summary  petition  to  the  Sheriff  of  Renfrewshire  against  the 
pursuers,  setting  forth  that  they  had  neither  worked  the  quarry,  nor  left  it  in  the 
condition  prescribed  by  the  lease,  and  praying  the  Sheriff  to  remit  to  persons  of  skill  to 
inspect  the  quarry  and  report — 

\st^  On  the  manner  in  which  it  had  been  worked ;  2^,  On  the  extent  of  rubfai^ 
left  unremoved ;  3d,  "  On  the  expense  which  vdll  be  required  to  put  the  quarry  in  all 
respects  into  that  state  and  condition  which,  under  their  lease,  the  said  John  Adam  and 
James  Adam,  and  J.  and  J.  Adam,  were  bound  to  leave  the  same  at  the  termination  of 
their  said  lease,  and  upon  the  operations  which  will  be  required  for  that  purpose,  so 
that  the  petitioner  may  be  enabled  to  take  possession  of,  and  work  the  quarry  in  pur- 
suance of  his  lease  of  the  same ;  to  ordain  the  said  John  Adam  and  James  Adam,  and 
the  said  J.  and  J.  Adam,  instantly  to  execute  the  operations  to  be  reported  as  necessarr; 
and  failing  their  doing  so  within  a  short  period  to  be  fixed  by  your  Lordship,  to  authorize 
the  petitioner  to  do  so  himself  at  their  expense,  and  to  decern  for  the  expense  to  be 
thereby  occasioned,  as  the  same  shall  be  fixed  by  the  inspector's  report,  or  otherwise  to 
reserve  to  the  petitioner  action  therefor,  and  for  all  damage  and  expense  which  he  has, 
and  will  yet  sustain,  in  and  through  the  respondents'  neglect  to  work  and  leave  <^e  said 
quarry  in  the  manner  and  condition  which,  by  their  lease  with  the  proprietors,  thej 
were  bound  to  do." 

The  quarry  contained  two  strata  or  "  posts  "  of  rock. 
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The  pursuers  maintained  that  they  had  worked  the  quarry  properly,  and  that  the 
Don>remoyal  of  the  rubhiah  from  the  upper  post,  was  occasioned  by  the  fault  of  the 
defender ;  and  that,  as  to  the  lower  post,  the  pursuers  were  not  under  any  obligation 
to  clear  it. 

After  the  record  had  been  closed,  the  Sheriff  allowed  proof  as  to  the  question, 
whether  the  pursuers  were  under  any  obligation  in  regard  to  the  lower  post,  and  re- 
mitted to  two  persons  named  Kotman  and  Leslie  to  inspect  the  quarry  and  to  report, 
with  power  to  them  to  name  an  oversman.  They  named  the  defender  MHjuffie  to  be 
oversman.  Thereafter,  on  18th  and  19th  September  1849,  a  meeting  of  the  parties 
and  inspectors  and  oversman  took  place,  which  resulted  in  a  minute  signed  by  all  of 
them,  bearing  that  the  parties  had  agreed — 

"  to  leave  to  M*Gufl5e  the  naming  of  a  sum  of  money  which  is  to  recompense  Mr.  Dove, 
and  be  accepted  by  him  as  an  equivalent  for  the  expense  he  will  be  at  in  putting  the 
quarry  in  order,  and,  on  being  paid,  shall  be  accepted  of  as  in  full  of  all  claims  Mr. 
Dove  may  have  on  Messrs.  Adam  in  connection  with  this  case ;  the  legal  expense  to  be 
determined  by  Mr.  M*Guffie — that  is,  in  so  far  as  they  are  to  be  apportioned  between 
the  parties.'' 

This  minute  was  followed  by  a  formal  deed  of  submission,  proceeding  upon  a 
narrative  of  the  summary  action  before  the  Sheriff,  and  of  the  procedure  which  had 
taken  place  in  it,  and  of  the  minute  above  quoted,  and  tliat,  therefore,  the  parties  had 
submitted  to  the  decision  of  MHjuffie,  as  sole  arbiter — 

"  the  amount  or  sum  of  money  which  the  said  second  parties  ought  and  should  pay  to 
the  said  first  party,  in  full  satisfaction  to  him  of  all  claims  competent  to  him  against 
said  second  parties  under  said  action  for  putting  said  quarry  in  proper  order,  or  other- 
wise in  connection  with  said  quarry,  with  full  power  to  the  said  arbiter  to  consider  said 
process  and  claims  in  reference  to  said  sum  of  money  to  be  fixed  and  decided  upon  as 
aforesaid,  and  expenses  of  said  action,  and  to  hear  the  parties  thereon,  should  he  con- 
aider  it  necessary  to  do  so,  and  to  take  all  manner  of  probation,  by  writ,  witnesses,  or 
oath  of  party,  that  to  him  shall  seem  necessary  for  determining  the  matters  hereby 
submitted." 

M'Guffie  pronounced  a  decree-arbitral  containing  26  findings. 

By  the  13th  and  14th  findings,  the  pursuers  were  found  liable  in  the  expense  of 
clearing  the  lower  post;  and,  by  the  16th,  the  expense  of  pumping  water  out  of  the 
quarry. 

The  terms  of  the  17  th,  18th,  and  19th  findings,  are  mentioned  in  the  Lord  Ordinary's 
interlocutor. 

The  present  was  a  reduction  of  the  decree-arbitral  on  the  ground  that  the  13th,  14th, 
and  16th  findings  related  to  matters  of  which  the  Sheriff  had  already  disposed,  and 
which,  therefore,  did  not  fall  within  the  submission  ;  and  that  the  three  findings  as  to 
damages  were  ultra  vires  of  the  arbiter,  the  claim  of  damages  forming  no  part  of  the 
process  which  had  been  submitted  to  him. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

"Sustains  the  reasons  of  reduction  in  so  far  as  regards  the  sum  of  £91,  7s.  5d.,  with 
interest  thereon — for  which,  under  the  seventeenth  finding  of  the  decreet-arbitral,  the 
pursuers  were  found  liable  as  the  proportion  of  rent  paid  by  the  defender  for  the  quarry 
while  it  was  not  in  a  workable  state ;  and  also  in  so  far  as  regards  the  sum  of  £158, 
18s.,  with  interest  thereon — for  which,  under  the  eighteenth  finding  of  the  decreet^ 
arbitral,  the  pursuers  were  found  liable  as  compensation  to  the  defender  for  loss  of  trade ; 
and  also  in  so  far  as  regards  the  sum  of  £23,  16s.  Id.  with  interest  thereon — for  which, 
nnder  the  nineteenth  finding  of  the  decreet-arbitral,  the  ])ursuers  were  found  liable  as 
loss  sustained  by  the  defender  on  stock  of  tools  in  trade  ; — and  reduces,  decerns  and 
declares  to  that  extent  accordingly ;  reserving  to  the  defender  to  insist  in  said  claims  in 
any  competent  action,  and  to  the  pursuers  their  defences  as  accords :  And  quoad  ultra 
sustains  the  defences,  assoilzies  the  defenders,  and  decerns;  and  finds  neither  party 
liable  to  the  other  in  expenses. 

^*Note, — .  ...  It  appears  to  the  Lord  Ordinary  that  the  submission  was  limited 
to  the  claims  competent  under  the  summary  action.  This  appears  from  the  narrative  of 
the  submission,  and  from  the  terms  of  the  minute  inferred  to  in  that  narrative,  as  well 
as  from  the  terms  of  the  submission  itself.     It  farther  appears  to  the  Lord  Ordinary, 
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that  in  the  petition  [477]  and  in  the  reooid  in  the  summary  action,  the  demand  of  the 
petitioner  in  regard  to  the  claims  of  damage  which  form  the  subject  of  the  17th,  18tfa, 
and  19th  findings  of  the  decreet-curbitral,  all  along  was*  to  have  action  for  these  ckims 
expressly  reserved  to  him,  and  not  to  have  them  investigated  in  that  action ;  and  Hiat^ 
in  these  circmnstances,  they  were  not  claims  which,  at  the  date  of  the  submission,  vere 
competent  to  him  under  that  action.  Accordingly,  they  are  not  noticed  in  the  deeci^ 
tion  of  the  action  given  in  the  narrative  of  the  submission,  nor  had  they  been  noticed  in 
any  of  the  interlocutors  of  the  Sheriff  putting  the  case  in  train  for  investigation,  nor 
had  they  even  been  stated  in  the  record,  farther  than  in  general  terms,  coupled  witii  an 
assertion  of  right  to  have  them  reserved.  But  even  if  this  had  been  more  doubtful  than 
it  appears  to  be,  the  pursuers  might  very  naturally  have  taken  that  view,  and  it  does 
not  appear  that  anything  occurred  before  the  arbiter  to  undeceive  them,  or  to  lead  tbsm 
to  suppose  that  claims  of  damage,  which  had  never  been  condescended  upon  or  men- 
tioned in  the  submission,  were  to  be  the  subject  of  specific  assessment  without  proof  or 
discussion.  It  appears  to  the  Lord  Ordinary,  that  in  regard  to  this  part  of  the  case,  the 
arbiter  has  exceeded  the  limits  of  the  submission,  and  has  also  failed  to  afford  the  paitj 
an  opportunity  of  stating  his  defence.  These  claims  may  still  be  brought  forward  in  a 
competent  action. 

*'  In  regard,  again,  to  the  matters  which  form  the  subject  of  the  13th,  14th,  and 
16th  findings  in  the  decreet-arbitral,  the  Lord  Ordinary  thinks  that  they  are  in  a 
different  situation.  They  were  all  within  the  scope  of  the  original  petition,  and  it  does 
not  appear  that  the  Sheriff  had  finally  disposed  of  any  of  them,  although  he  had 
recalled,  '  in  hoc  ttaiu,*  an  interlocutor  he  had  pronounced,  in  regard  to  some  of  them, 
against  the  present  pursuers.  The  most  doubtful  is  the  16th  finding,  being  for  a  smn 
of  L.15  for  pumping  water  out  of  the  quarry.  The  Sheriff  had,  in  a  note  to  an  inter- 
locutor, expressed  an  opinion  that  the  assignation  from  the  landlord  did  not  assign  the 
present  defender  Dove  into  the  obligation  as  to  carrying  on  and  keeping  dear  the  level 
and  drains ;  but  there  was  no  express  finding  to  that  effect,  nor  would  the  want  of  such 
assignation  have  precluded  the  arbiter  from  finding  Dove  entitled  to  the  expense  of 
pumping  out  the  water  which  the  present  pursuers  had  allowed  to  accumulate  in  the 
quarry,  though  it  might  preclude  him  from  insisting  on  their  continuing  and  making 
clear  the  level  and  drains  which  had  been  neglected.  The  Lord  Ordinary  has  therefore 
repelled  the  reasons  of  reduction  as  to  these  findings. 

"  The  several  findings  of  the  arbiter  being  clearly  separable,  the  sustaining  of  Uie 
reasons  of  reduction  as  to  three  of  the  findings  does  not  destroy  the  whole  decree ;  and 
both  parties  have  dealt  with  the  case  on  that  assumption.'' 

Both  parties  reclaimed, — the  pursuer  praying  to  have  the  decree-arbitral  further 
reduced  in  so  far  as  regarded  the  13th,  14th,  and  16th  findings;  and  the  defender  for 
absolvitor  in  ioto. 

The  Lord  Juetice-GUrk  was  for  refusing  the  reclaiming  note  for  Adam,  and  sustain- 
ing  that  for  Dove.     The  rest  of  the  Court  were  for  refusing  both  reclaiming  notes. 

The  Court  adhered. 

No.  235.  XXIV.  Jurist  482.     4  June  1852.     1st  Div.— Lord  Cowan. 

Sir  Thomas  Buchan  Hepburn,  Baronet,  Petitioner. — Donaldson. 

Entail — Railway — Statute  11  and  12  Vict,  c  36,  sects.  3,  36 — Citation — P?*ocew.— In  an 
application  for  authority  to  uplift  and  apply  money  consigned  by  a  railway  company 
as  compensation  for  entailed  lands  taken  by  them,  under  which  the  three  parties  who 
were,  at  the  date  of  the  application,  the  three  heirs  next  entitled  to  succeed,  were 
called ;  pendente  processu,  a  child  having  been  bom,  nearer  in  the  succession  than  two 
of  the  parties  called,  the  Court  appointed  a  curator  ad.  litem  to  the  infant,  and  ordered 
personal  service  of  the  petition  on  him, — and,  the  infant  being  resident  furth  of  Scot- 
land, restricted  the  period  of  intimation  to  twenty-one  days. 

This  was  a  petition  for  authority  to  uplift  and  apply  money  consigned  by  the  North 
British  Bail  way  Company  as  compensation  for  land  taken,  for  the  purposes  of  the  railway, 
from  the  ^itailed  estate  of  Smeaton  Hepburn,  of  which  the  petitioner  is  heir  in 
possession. 
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The  case  was  remitted  to  the  Loid  Ordinary. 

The  heirs  called  in  the  petition  were  the  petitioner's  son  and  two  daughters,  who,  at 
the  time  the  petition  was  presented,  were  the  three  heirs  next  entitled  to  succeed. 
Sabsequent  to  the  remit  to  the  Lord  Ordinary,  a  second  son  was  bom  to  the  petitioner. 

The  Lord  Ordinary  reported  the  case  to  the  Court  on  the  question,  whether  the  heir 
second  entitled  to  succeed  being  now  the  second  son,  any  objection  arose  on  the  ground 
that  he  had  not  been  called,  and  if  so,  what  step  should  be  taken  to  obviate  the  objec- 
tion.— See  11  and  12  Vict.  c.  36,  sects.  3,  36. 

The  Court,  after  consulting  their  Lordships  of  the  Seccmd  Division,  recommended  the 
petitioner  to  lodge  a  minute  stating  the  facts,  and  offering  now  to  intimate  the  petition 
to  the  second  son. 

A  minute  to  this  efTect  having  been  lodged,  the  Court  appointed  a  tutor  ad  litem  to 
the  second  son,  and  authorized  personal  service  of  the  petition  on  him, — and,  the  pupil 
being  furth  of  Scotland,  limited  the  period  of  intimation  to  twenty-one  days,  in  terms  of 
the  reserved  power  in  the  Act  of  Sederunt  23d  Dec.  1848. 


No.  272.  XXIV.  Jurist  553.     26  June  1852.     1st  Div.— Lord  Cowan. 

The  Right  Hon.  John  Stita.rt  Wortlby  Mackbnzib,  Lord  Wharncuffb, 

Petitioner. — Mackenzie. 

EntaH  Amendment  Act  (1848) — Process — ExcambUm — Petition^  Amendment  of, — Li  a 
petition  by  an  heir  of  entail  for  leave  to  excamb,  it  was  found  that  part  of  the  entailed 
land  proposed  to  be  excambed  had  been  propelled'  to  the  petitioner  by  a  disposition 
executed  by  his  father,  on  which  he  was  infeft.  The  petition  did  not  set  forth  this 
infeftment,  in  terms  of  the  33d  section  of  the  Entail  Amendment  Act — Held,  1.  That 
the  act  is  imperative,  and  not  merely  directory,  on  this  point.  2.  That  it  was  com- 
petent to  amend  the  narrative  of  the  petition.  3.  That  the  amended  petition  required 
to  be  intimated  of  new. 

This  was  an  application  for  authority  to  excamb  a  part  of  the  entailed  estate  of 
Behnont,  belonging  to  the  petitioner,  for  a  part  of  the  estate  of  Drumkilbo,  held  by  the 
petitioner  in  feenaimple. 

The  application  set  forth  the  3d,  4th,  and  6th  sections  of  the  Kosebery  Act  of  1836 
(6  and  7  WilL  IV.  c.  42) ;  the  Act  4  and  5  Vict.  c.  24 ;  and  the  5th,  37th,  33d,  34th, 
35th,  36th,  31st,  and  42d  sections  of  the  Entail  Amendment  Act  of  1848  (11  and  12 
Vict  c.  36). 

The  petition  then  set  forth  the  deeds  of  entail  applicable  to  the  estate  of  Belmont, 
and  the  title-deeds  of  the  estate  of  Drumkilbo,  held  by  the  petitioner  in  fee-simple.  It 
also  stated,  that — 

*'the  petitioner  is  in  the  course  of  completing  feudal  titles  both  to  the  entailed  estate  of 
Behnont,  and  to  the  said  lands  and  barony  of  Drumkilbo,  and  is  in  possession  of  both 
estates." 

The  material  part  of  the  prayer  was  as  follows : — 

"To  pronounce  the  necessary  orders  for  ascertaining  the  expediency  of  the  proposed 
excambion,  and  adjusting  the  respective  values  of  the  lands  and  heritages  proposed  to  be 
excambed  as  aforesaid ;  and  upon  being  satisfied  of  the  respective  values  of  such  lands 
and  heritages,  and  the  expediency  of  such  excambion,  and  upon  the  necessary  consent 
being  given  by  the  said  Honourable  Edward  Montague  Granville  Stuart  Wortley, 
&c  .  .  .  to  interpone  your  Lordships'  authority  thereto,  and  to  pronounce  decreet 
authorizing  an  excambion  of  the  said  lands  of  Bennathie,  &c.  ...  all  which  form 
parts  of  ti^e  entailed  estate  of  Belmont,  before  described,  and  that  in  exchange  for  the 
easter  part  of  the  lands,  barony,  and  estate  of  Drumkilbo,  also  above  described,  or  of  so 
much  of  the  said  lands,  barony,  and  estate,  as  your  Lordships  may,  in  the  course  of 
the  proceedings  to  follow  hereon,  ascertain  to  be  an  equivalent  in  value  for  the  said 
other  lands  and  fishings,  forming  parts  of  the  entailed  estate  of  Belmont ;  and  to  appoint 
a  contract  of  excambion  of  the  said  respective  lands  and  heritages,  to  be  executed  at  the 
sight)  and  with  the  approbation  of  your  Lordships,  and  to  be  recorded  within  three 
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months  in  the  Register  of  TaiLdes — all  in  terms  of  the  foresaid  statutes ;  or  to  do  other- 
wise,'' &c. 

The  application  having  been  remitted  in  ordinary  form,  came  back  before  the  Court 
upon  the  following  report  bj  the  Lord  Ordinary : — 

'^  The  professional  gentleman  to  whom  this  petition  was  remitted,  has  reported,  inkr 
aiia,  as  foUows : — "By  the  33d  section  of  the  Act  11  and  12  Vict  c.  36,  it  is  enaeted, 
that  petitions  under  the  act  *  shall  set  forth  the  tailzie  under  which  such  estate  i&  held, 
*  and  the  date  of  the  petitioner's  infeftment,  therein,  if  any  be.'  The  tailzies  under  which 
the  estate  is  held,  are  correctly  set  forth  in  the  petition.  It  is  stated  in  the  petition, 
that  at  its  date,  the  petitioner  was  in  the  course  of  completing  feudal  titles  to  the  entailed 
estate.  These  titles  have  since  been  completed,  and  are  now  produced,  shewing  that  his 
infeftment  in  the  estate,  excepting  in  the  parcel  of  lands  afterwards  mentioned,  is 
posterior  to  the  date  of  presenting  the  petition.  It  appears,  however,  that  the  late  Lend 
Wharncliffe,  the  father  of  the  petitioner,  on  10th  November  1824,  executed  a  disposition 
by  which  he  propelled  the  fee  of  a  portion  of  the  entailed  estate,  including  a  part  of  the 
lands  now  to  be  excambed,  to  the  petitioner,  and  the  heirs  substituted  to  him  by  the 
entails.  The  petitioner  was  infeft  upon  a  charter  which  [664]  followed  upon  this  dis- 
position, conform  to  an  instrument  of  sasine  dated  25th  February,  and  recorded  in  the 
general  register  of  sasines  5th  March  1825.  The  petitioner  has  omitted  to  set  forth  this 
infeftment  in  the  petition,  but  the  instrument  of  sasine  is  now  produced  in  piocesa. 
Your  Lordship  wiU  judge  of  the  effect  of  this  non-compliance  with  the  provisions  of  tlie 
33d  section  of  the  statute." 

As  this  objection  applied  to  the  lands  forming  part  of  the  entailed  estate,  which  are 
the  subject  of  the  proposed  excambion,  it  appeared  to  the  Lord  Ordinary  proper  that  it 
should  be  brought  under  the  notice  of  the  Court ;  and,  to  obviate  its  effect,  the  petitioner 
has  proposed  to  amend  the  prayer  of  the  petition.  The  statutory  words  requiring  the 
date  of  the  infeftment  to  be  set  forth  in  the  petition,  are  rather  imperative  than  dtredorp 
in  their  import ;  and  it  is  to  meet  this  possible  view  of  their  effect,  that  the  present 
course  has  been  adopted.  These  points  require  to  be  considered — (1.)  The  competency 
of  the  proposed  amendment  at  all ;  and,  (2.)  Supposing  it  competent,  whether  any  new 
notices  or  advertisements  are  required  before  proceeding  with  the  application  as  amended ; 
— and  it  is  in  order  that  these  points  may  be  disposed  of  by  the  Courts  that  the  cause  is 
now  reported. 

The  proposed  amendment  to  the  narrative  of  the  petition  was  as  follows : — 

"  After  the  words,  '  the  petitioner  is  in  the  course  of  completing  feudal  titles,  both  to 
'  the  entailed  estate  of  Belmont,  and  to  the  said  lands  and  barony  of  Drumkilbo,'  insert 
the  following  words : — '  except  to  certain  portions  of  Belmont,  in  which  he  already  stands 
'  infeft,  conform  to  instrument  of  sasine  in  his  favour  dated  the  25th  Februaiy,  and 
^  recorded  in  the  general  register  of  sasines  5th  March  1825,  proceeding  upon  a  crown- 
^  charter  which  followed  upon  a  disposition  executed  by  the  petitioner's  father,  propelling 
'  the  succession  to  him  to  those  parcels,  under  and  in  terms  of  the  entails ;  and  which 
'  infeftment  is  produced  in  process.' " 

The  Court,  after  considering  an  additional  minute  of  argument  by  the  petitionep 
pronounced  the  following  interlocutor  : — 

'*  Allow  the  petition  to  be  amended  as  proposed :  Appoint  the  petition,  when  so 
amended,  to  be  intimated  on  the  walls  and  in  the  minute-book  for  14  days,  and  adver- 
tised once  in  the  Edinburgh  Gazette,  and  once  weekly,  for  six  successive  weeks,  in  ^ 
North  British  Advertiser,  in  terms  of  the  statute  :  And  further,  grant  warrant  for  serving 
the  same  on  the  persons  mentioned  in  the  prayer  thereof,  in  terms  of  the  Acts  of  Sederunt; 
and  ordain  them  to  lodge  answers,  if  so  advised,  within  14  days  from  the  date  of  service, 
if  within  Scotland,  and  60  days  if  furth  thereof." 

Petitioner's  Authorities. — 1.  On  questions^  whether  stcitute  imperative^  or  diredcr^ 
Maxwell  v,  Stevenson,  April  1831,  5  W.  and  S.  App.  Cases,  p.  276.  2.  On  power  oj 
amending  petition — Lockhart,  Feb.  9,  1837,  15  S.  and  D.  498. 
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No.  285.         XXrV.  Jurist  587.     2  July  1862.     1st  Div.— Lord  Cowan. 

James  Sinclair  Lockhart,  Petitioner.— i&>«s. 

Entail — Statute  10  Geo,  III.  c.  51 — Apparency — Improvements. — Where  decree  of  reduc- 
tion of  the  title  of  an  heir  of  entail  in  possession  having  been  pronounced,  he  lodged 
a  minute  stating  that  he  was  ready  to  make  up  a  new  title,  but  died  before  this  was 
done — Heldy  that  improvements  executed  by  him,  the  same  having  been  executed  pre- 
vious to  the  raising  of  the  simimons  of  reduction,  were  effectual  to  constitute  a  claim, 
under  the  Montgomery  Act,  against  succeeding  heirs. 

In  1808,  the  petitioner's  father,  the  late  Robert  Lockhart,  was  infeft  in  the  lands  of 
Castlehill  on  a  titie,  under  [688]  the  entail  thereof  completed  by  him  as  heir  of  his  father 
Captain  Lockhart. 

On  2d  September  1847,  the  petitioner  raised  an  action  of  reduction  and  declarator 
of  irritancy  against  his  father,  concluding  to  have  his  father's  title  set  aside,  in  respect  of 
disconformity  with  the  entail,  and  other  defects,  and  an  irritancy  declared  against  him.  In 
this  action,  decree  of  reduction  was  pronoimced  on  26th  Feb.  1850.  Thereafter,  Bobert 
Lockhart,  by  leave  of  the  Lord  Ordinary,  lodged  a  minute  stating  that  he  was  ready  to 
purge  the  irritancy  by  making  up  a  new  and  correct  title  in  his  person  as  heir  of  his 
father,  and  he  accordingly  proceeded  to  make  up  a  new  title,  but  died  on  4th  Nov.  1850, 
before  it  was  completed.  No  irritancy  was  declared  against  Robert  Lockhart.  The 
petitioner  made  up  his  own  title  by  special  service  as  heir  of  his  grandfather,  passing  by 
his  &ther. 

Previous  to  his  death,  Robert  Lockhart  obtained  decree,  under  sect.  26  of  the 
Montgomery  Act,  10  Geo.  III.  c.  51,  for  money  expended  by  him  in  improvements. 

The  present  was  a  petition,  under  the  Montgomery  and  Entail  Amendment  (11  and 
12  Vict.  c.  36)  Acts,  for  authority  to  uplift  consigned  money,  and  to  apply  it  in  payment 
of  the  improvement  debt^  pro  tanto^  and  for  authority  to  charge  the  estate  with  two- 
thirds  of  the  balance. 

The  improvements  in  question  were  executed  by  the  petitioner's  father  prior  to 
22d  September  1847,  the  date  of  the  service  of  the  summons  of  reduction,  with  this 
exception,  that  L.65  were  expended  subsequent  to  that  service.  The  improvement 
claims  were  all  assigned  by  the  petitioner's  father  to  the  present  holders,  or  their  authors, 
in  security  of  loans,  by  assignations  dated  prior  to  the  execution  of  the  simimons, 
excepting  the  sum  of  L.3d5,  58.  2^.,  held  by  Miss  Barbara  Lockhart,  which  was  assigned 
to  her  by  her  father  as  a  provision,  by  an  assignation  dated  subsequent  to  the  execution 
of  the  summons. 

The  Lord  Ordinary  having  remitted  to  Willisun  Campbell,  W.S.,  to  report,  that 
gentleman  reported,  quoad  ultra,  in  favour  of  granting  the  petition,  but  brought  under 
the  notice  of  the  Lord  Ordinary  the  circumstance,  that  the  late  Robert  Lockhart  had 
died  in  apparency,  in  order  that  it  might  be  considered  whether  this  affected  the 
vahdity  of  the  improvement  claim.     Mr.  Campbell's  report  bore — 

"With  reference  to  this  point,  it  seems  necessary  to  consider  (1.)  Whether,  under 
the  Montgomery  Act,  improvements  made  by  an  heir  wha  is  in  possession  on  apparency, 
are  effectual  to  constitute  a  claim  against  the  succeeding  heirs.  (2.)  Whether  the  26th 
section  of  the  Montgomery  Act  applies  to  the  present  case,  so  as  to  protect  the  debts 
contained  in  the  said  decrees  of  declarator,  from  challenge  on  the  ground  stated  above, 
in  respect  of  the  lapse  of  the  period  after  which,  by  the  said  section,  such  decrees  are 
declared  to  be  final.  On  this  point,  I  refer  your  Lordship  to  the  case  of  Macdonald  v. 
Macdonald,  26th  May  1840,  Dunlop's  Cases,  vol.  ii.,  p.  889,  and  to  the  opinions  of  the 
Judges  in  that  case.  (3.)  Whether  the  Act  1695,  c.  24,  applies  to  the  present  case,  so 
as  to  render  the  petitioner  liable  for  the  improvement  claim,  in  respect  of  his  having 
made  up  a  title  to  a  more  remote  ancestor,  passing  by  his  father,  who  was  upwards  of 
three  years  in  possession.  (4.)  I  have  to  call  your  Lordship's  attention  to  the  40th 
section  of  the  said  Act  11  and  12  Yict.  c.  36,  in  case  the  provisions  of  that  section  can 
be  held  to  apply  to  the  circumstances  of  the  present  case. 

"With  reference  to  the  question,  of  whether  the  enactment  in  this  section  is 
applicable  to  the  present  case,  it  will  be  observed,  that  no  decree  of  irritancy  was  pro- 
nounced against  the  late  Mr.  Lockhart,  and  that  his  title  was  reduced,  on  what  appear 
to  have  been  radical  defects  in  the  manner  of  completing  it" 
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The  Lord  Ordinary  reported  the  point. 

The  Court  allowed  the  petitioner  "to  give  in  a  minute  in  regard  to  the  matter 
referred  to  in  the  printed  report." 

The  petitioner  lodged  a  minute,  in  which  he  submitted, 

"  that  the  improvement  debts  constituted  by  his  father  ought  not  to  be  held  to  be 
invalid,  on  the  ground  that  his  father  was  in  apparency  when  he  executed  the  impioTe- 
ments,  on  account  of  his  title  having  been  reduced,  and  a  new  title  not  having  been 
completed  before  his  death.  The  case  of  Macdonald,  referred  to  by  the  reporter,  iras 
the  case  of  an  entail  not  recorded.  In  that  case,  it  was  held  that  the  Montgomery  Aet 
did  not  apply  to  unrecorded  entails,  and  that  a  decree  obtained  in  absence  for  a  som 
of  improvement  expenditure  upon  an  entailed  estate,  was  reducible  upon  that  ground 
The  case  more  nearly  resembling  the  present,  is  that  of  Kennedy,  Feb.  11,  1829.  In 
that  case,  bonds  of  provision  over  an  entailed  estate  by  an  heir-apparent  of  entail,  but 
who  had  possessed  the  estate  for  more  than  three  years,  were  held  good  against  the  estate, 
on  the  principle  that  the  provisions  were  to  be  considered  onerous,  and  that  the  heir 
passing  by  was  bound  by  them,  under  the  Act  1695. 

"  £i  the  present  case,  the  improvements  have  been  executed  in  terms  of  the  Mont- 
gomery Act.  The  petition  has  been  served  on  the  three  next  heirs  of  entail,  and  no 
objection  has  been  stated  by  any  of  them  against  the  validity  of  the  debts." 

PetUion  granted. 

[S.C.  1  Stu.  980.] 


No.  293.  XXIV.  Jurist  602.     8  July  1852.     Ist  Div.— Lord  Wood. 

William  Baird  and  Others,  Raisers. — Soltcitor-Ghneral  (Neaves),  Penney. 

BoBEBT  Salmokd  and  Others,  Shareholders  in  the  Kilmarnock  and  Ayr  Direct 
Bailway  Company,  Objectors. — Lord-Advocate  (Inglis),  Wood, 

RaUwatf — Subscribers^  Agreement — Provisional  Committee^  Powere  of, — A  providoDal 
committee  promoted  a  railway  bill  before  parliament  in  1846,  and  then  withdrew  it 
They  promoted  a  second  bill  for  the  same  purpose  in  1847,  which  was  thrown  out 
Terms  of  subscribers'  agreement,  and  circumstances  in  which — Held,  that  the  expenses 
of  the  first  bill  were,  and  that  those  of  the  second  were  not,  a  good  charge  upoo 
deposits  paid  up  before  the  first  application  to  parliament. 

This  was  a  multiplepoinding  raised  by  the  provisional  committee  of  an  association 
formed  in  1845,  with  the  view  of  constructing  a  railway  from  Kilmarnock  to  Ayr.  The 
association  was  to  be  called  the  Kilmarnock  and  Ayr  Direct  Railway  Company. 

The  object  of  the  action  was,  to  account  for  the  deposits  received  by  the  pursuers 
from  the  shareholders  of  the  undertaking,  under  deduction  of  the  charges  and  expenses 
forming  a  burden  on  these  deposits. 

Two  bills  had  been  brought  into  parUament  with  a  view  to  the  construction  of  &e 
Elilmamok  and  Ayr  Direct  Railway.  The  first  of  these  bills,  which  was  before  parlia- 
ment in  1846,  was  withdrawn  by  the  raisers.  The  second  bill,  which  was  promoted  by 
them  in  1847,  was  thrown  out  by  the  parliamentary  committee. 

The  raisers  claimed  right  to  deduct  from  the  deposits  in  their  hands  the  expenses  of 
both  bills,  but  this  right  was  denied  by  the  objectors,  who  had  acquired  their  scrip  from 
shareholders  in  the  original  undertaking. 

The  prospectus  of  the  Kilmarnock  and  Ayr  Direct  Railway  was  published  and  circu- 
lated in  April  1845.  The  shares  were  all  applied  for;  and,  with  few  exceptions,  the 
deposit  of  L.2,  10s.  per  share  was  paid  by  the  allottees.  Under  the  shareholder' 
agreement,  dated  7th  and  8th  April  1845,  the  raisers  were  appointed — 

"  a  committee  of  management  for  promoting  and  carrying  into  effect  the  objects  of  the 
said  undertaking,  until  an  act  of  parliament  be  obtained  for  carrying  the  same  into 
execution,  when  their  power  shall  devolve  on  the  directors  to  be  thereby  named." 

This  contract  farther  provided — 

"  The  said  committee  of  management  shall  have  full  and  entire  power  and  authority 
to  carry  the  said  undertaking  into  effect,  and,  for  that  purpose,  to  cause  such  sorveys 
to  be  made,  &c to  apply  the  money  subscribed,  to  the  said  objects,  and  to 
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invest  the  same,  until  required,  in  government  stocks,  or  such  other  security  as  they 
may  think  fit ;  and  generally  to  adopt  all  such  measures  as  the  said  committee  of  manage- 
ment may,  in  their  judgment,  consider  expedient  for  carrying  the  said  undertaking 
into  effect,  and  obtaining  an  act  or  acts  of  parliament  for  that  purpose ;  and  also  to 
protect  and  promote  (in  such  way,  and  by  such  means,  as  said  coiiimittee  shall  think 
fit)  the  interest  of  the  subscribers  against  any  competing  lines,  or  otherwise.  The  said 
committee  of  management  shall  have  full  power  to  appoint,  reappoint,  suspend  and 
remove,  such  treasurers,  bankers,  agents,"  &c.,  ''and  to  enter  into  contracts  and  agree- 
ments for,  or  in  anywise  relating  to  the  undertaking,  and  for  all  matters  incident  to  the 
obtaining  of  the  proposed  act  or  acts  of  parliament,  or  any  of  the  matters  aforesaid,  and 
to  apply  all  or  any  part  of  the  monies  which  shall  come  into  their  hands,  or  into  the 
hands  of  the  treasurers  or  bankers  of  the  undertaking,  either  as  deposits,  or  in  pursuance 
of  calls  made  by  the  said  committee  of  management,  in  pajrment  of  such  salaries, 
recompenses  and  engagements  as  aforesaid;  and  of  the  expenses  of  applying  for, 
soliciting,  and  obtaining  an  act  or  acts  of  parliament  as  aforesaid,  and  all  other  costs, 
charges  and  expenses,  incident  to  the  said  undertaking,  or  which  have  already  been, 
or  may  hereafter  be  incurred  in  relation  thereto,  or  to  any  of  the  matters  foresaid." 

It  was  also  farther  provided — 

'*  In  the  event  of  an  application  or  applications  being  made  to  parliament  in  the 
next  or  subsequent  session,  and  not  being  successful,  or  in  the  event  of  no  such  applica- 
tion being  made,  all  the  costs,  charges  and  expenses,  of  every  description,  already 
incurred,  or  hereafter  to  be  incurred,  in  respect  of  such  application  to  parliament,  or  in 
any  manner  incident  to  the  undertaking,  or  to  any  of  the  matters  aforesaid,  shall  be  borne 
and  paid  by  the  several  subscribers  to  the  said  undertaking,  rateably,  and  in  proportion  to 
the  number  of  shares  taken  by  each  subscriber." 

Under  this  agreement,  the  raisers  went  to  parliament  with  the  bill  for  the  formation 
of  the  Ealmamock  and  Ayr  Direct  Railway.  The  following  statement  by  them  on 
record  was  referred  to  in  argument  by  the  objectors : 

^*Oond.  11.  Under  the  authority  given  them  by  the  contract,  the  said  committee 
brought  a  bill  into  parliament  during  the  session  of  1846,  entituled,  'A  bill  for  making 
'  a  railway  from  Kilmarnock  to  Ayr,  to  be  called  the  Kilmarnock  and  Ayr  Direct  Rail- 
*  way,'  for  the  purpose  of  having  the  company  incorporated  under  the  name  of  *  the 
'  Eolmamock  and  Ayr  Direct  BaUway  Company,'  and  of  obtaining  the  usual  and  necessary 
powers  to  enable  the  company  to  carry  out  the  proposed  imdertaking.  It  was  soon 
found,  however,  that  the  undertaking  would  meet  with  very  powerful  opposition,  particu- 
larly from  the  Glasgow  and  Kilmarnock  and  Ayr  Railway  Company,  and  from  the 
promoters  of  a  branch  line  between  Kilmarnock  and  Troon,  which  that  Company,  in  con- 
junction with  the  Duke  of  Portland,  intended  to  carry  through.  The  committee  were 
also  deprived  of  the  expected  co-operation  of  a  projected  company  called  the  Glasgow 
Kilmarnock  and  Ardrossan  Railway  Company,  which  co-operation  had  been  promised, 
but  was  afterwards  very  unexpectedly  withdrawn.  There  was  besides  this  no  chance  of 
obtaining  the  express  concurrence  of  the  shareholders,  necessary  by  a  sessional  order  of 
the  House  of  Commons  to  secure  the  third  reading  of  the  bill.  The  committee  were, 
for  these  and  other  reasons,  advised,  and  came  to  be  of  opinion,  that  it  would  not 
be  expedient  to  proceed  farther  with  the  bill  during  that  session.  And,  accordingly, 
when  the  bill  came  before  the  select  committee  of  the  House  of  Commons,  it  was 
intimated  that  it  was  not  to  be  proceeded  with.  And  the  select  committee  reported 
that  the  bill  was  withdrawn." 

With  reference  to  the  opposition  alluded  to  in  this  article,  the  following  minute  of  a 
meeting  of  the  provi-  [6(B]  -sional  committee,  held  on  14th  March  1846,  was  also 
relied  on : — 

"  The  provisional  committee  are  of  opinion  (Mr.  Morris  dissenting)  that  if  the  Ayr 
Company  shall  agree  to  pay  the  one-half  of  the  expenses  of  the  company  (including 
standing  orders  being  proved),  but  so  as  not  to  exceed  in  all  L.1500  to  be  paid  by  them, 
they  should  caU  a  meeting  of  the  shareholders  to  authorize  the  withdrawal  of  the  bill, 
and  winding  up  of  the  company,"  &c. 

At  a  meeting  of  the  committee  held  on  16th  March  1846,  the  following  letter  was 
read  from  the  agents  of  the  Glasgow  Kilmarnock  and  Ayr  Railway  Company  : — 

"  Dear  Sir, — ^We  have  received  your  note  of  the  14th,  and  submitted  the  matter  to 
a  meeting  of  directors  of  the  Ayrshire  Company  to-day.    They  have  authorized  us  to 


750  BAIRD,   &a  V.   SALMOND,  &G.  ZDV.  Imkk  IM. 

state,  that  they  will  extend  the  limits  of  their  guarantee  to  L.1500,  provided  they 
receive  from  you  on  Wednesday  an  undertaking,  sanctioned  by  a  general  meeting  of  the 
shareholders  in  the  Kilmarnock  and  Ayr  Direct  Railway,  immediately  to  withdraw  tiheir 
bill,  and  to  hand  over  to  us  their  plans,  &c.  The  detaUs  of  the  expenses  of  which  we 
have  thus  to  pay  one>half,  will  of  course  be  shewn  to  us.     We  are,"  &c. 

"  BaNNATTNBS  &  KlRKWOOD." 

A  meeting  of  shareholders  was  held  on  the  18th,  at  which  the  following  procedtire 
took  place : — 

''The  minutes  of  the  meeting  of  committee  of  14th  instant  having  been  read,  and 
also  the  offer  of  the  Ayrshire  Company,  through  Messrs.  Bannatynes  and  Kirkwood, 
founded  on  these  minutes, — 

"  It  was  moved  by  Mr.  George  Green,  seconded  by  Mr.  Willisun  Whyte,  and  agreed 
to  (Mr.  James  Morris  dissenting),  that  the  meeting  approve  of  the  agreement  entered 
into  by  the  provisional  committee  with  the  Ayrshire  Company,  and  authorize  them  to 
take  such  steps  as  they  think  proper,  to  carry  the  same  into  effect,  in  accordance  with 
the  terms  of  the  subscription  contract." 

The  provisional  committee  having  withdrawn  the  bill,  called  a  meeting  of  share- 
holders on  30th  Sept.  1846.  At  this  meeting,  a  report  of  the  proceedings  of  the 
provisional  committee  W6»  read,  from  which  it  will  be  sufficient  to  excerpt  the  foUowiog 
passages : — 

"  The  meeting  is  aware  of  the  great  depression  in  the  value  of  all  railway  stocb 
throughout  the  kingdom,  and  the  anxiety  that  became  generally  felt,  that  all  bills  for 
new  lines,  and  the  extension  of  existing  lines,  should  be  withdrawn. 

"  Your  directors  felt  the  difficulties  of  their  position ;  and,  acting  under  the  same 
desire  as  before,  of  connecting  themselves  with  one  of  the  more  powerful  companies, 
they  judged  it  advisable,  before  incurring  much  expense  in  parliament,  to  endeavour  to 
negotiate  with  the  Glasgow  Kilmarnock  and  Ayr  Company,  with  a.  view  to  obtain  teims 
from  that  company,  either  for  a  sale  or  lease  of  your  proposed  line ;  and  a  communica- 
tion was  opened  accordingly  early  in  March  last,  when  a  proposition  was  made  by  the 
agents  of  the  Ayr  Company,  not  of  a  lease  or  sale,  but  that  your  line  should  be  with- 
drawn entirely,  in  which  event  they  would  pay  one-half  of  the  expenses,  but  so  as  the 
sum  to  be  paid  by  them  should  not  exceed  L.1500.  ...  In  these  circumstances, 
considering  the  strong  expression  of  opinion  on  the  part  of  the  scripholders  at  the  fonner 
meeting,  and  also  the  opinion  of  the  remaining  original  subscribers,  and  believing  that 
to  have  gone  on,  in  the  face  of  these  opinions,  against  a  powerful  opposition,  at  a  time 
when  there  was  a  general  feeling  against  all  new  lines,  both  in  parliament  and  in 
the  country,  would  most  likely  have  entailed  the  rejection  of  the  bill,  in  which  case 
there  could  be  no  claim  upon  the  Ayrshire  Company  for  the  L.1500,  your  committee 
determined  on  taking  no  active  steps  for  this  session,  and  this  was  communicated  to  the 
Ayrshire  Company.  .  .  .  Your  committee  now  await  the  instructions  of  the  snh- 
scribers,  who  will  no  doubt  have  before  them  the  peculiar  position  in  which  they  are 
placed  in  regard  to  the  Ayrshire  Company,  whom  your  committee  still  consider  bound 
in  honour  to  pay  the  L.1500,  should  the  project  be  now  finally  withdrawn.  ...  It  is 
competent  for  the  meeting  to  give  directions  for  prosecuting  the  xmdertaking  in  next 
session,  in  which  event  the  whole  expense  of  engineering,  referencing  the  line,  and 
preparing  the  bill,  has  already  been  defrayed,  and  will  be  available  for  the  company.'* 

The  following  motions  were  then  submitted  to  the  meeting : — 
''Mr.  Sprot  of  Garnkirk  moved,  'That  the  meeting  having  heard  the  report  now 
'  read,  approve  thereof,  and  especially  approve  of  the  conduct  of  the  directors  in  not 
'  pressing  forward  the  bill  last  session,  and  thereby  endangering  its  rejection  by  a 
'  committee  of  the  House  of  Commons,  and  ensuring  a  large  increase  to  the  expenses 
'  incurred  by  the  retaining  of  agents  and  witnesses  m  London  during  a  long  and  un- 
'  certain  period,  and  the  payment  of  house  fees.'  Which  motion  was  seconded  by  Mr. 
John  Henderson,  and  carried  unanimously.     . 

"  Mr.  Steele,  junior,  moved,  '  That  it  be  remitted  to  the  committee  of  management  to 
'  resume  the  negotiation  with  the  Glasgow  and  Ayr  Company,  so  as  to  have  the  same 
'  fully  carried  into  effect^  or  to  make  such  other  arrangement  as  they  may  be  able  to 
'  effect,  with  that  or  any  other  company,  for  executing  the  undertaking  in  such  terms  as 
'  may  appear  most  expedient ;  and  failing  any  such  arrangement  bemg  effected,  tiiea 
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*  that  the  committee  call  another  meeting  of  the  shareholders  within  a  limited  period, 

*  with  a  view  to  determine  definitely  as  to  ulterior  measures.'  Which  motion  was 
seconded  by  Mr.  G.  W.  Muir,  and  carried  unanimously." 

The  objectors,  in  these  circimistances,  required  the  provisional  committee  to  pay 
over  to  them  their  share  of  the  deposits,  without  deduction,  in  consequence  of  the 
Ayrshire  Company  having  undertaken  to  pay  the  whole  expenses ;  or,  at  all  events, 
under  deduction  only  of  such  portion  of  the  expenses  as  would  not  be  met  by  the 
L.1500  agreed  to  be  paid  by  the  Ayrshire  Company.  In  order  to  have  this  matter 
tried,  an  action  at  the  instance  of  Mr.  Boss  of  Bladensburg,  a  scripholder,  was  raised 
against  the  provisional  committee. 

At  a  meeting  of  shareholders  held  on  4th  November  1846,  the  following  procedure 
took  place : — 

*'  Mr.  Lamond  having  read  the  minutes  of  Ic^t  meeting,  and  the  correspondence 
with  the  agents  of  the  Glasgow  Paisley  Kilmarnock  and  Ayr  Railway  Company,  farther 
stated,  that,  since  last  meeting  an  action  had  been  raised  by  Mr.  Robert  Ross,  a  scrip- 
holder,  against  the  committee  of  management  or  some  of  them,  concluding  for  payment 
of  the  whole  deposit  of  L.2,  10s.  per  share.  The  meeting  authorize  the  committee  to 
defend  the  said  action. 

"  The  meeting  further,  on  the  motion  of  Mr.  Henderson,  resolve  to  record  their 
disapprobation  of  the  conduct  of  the  Ayrshire  Railway  Company  in  refusing  payment 
of  the  L.1500  in  the  circumstances,  and  without  assigning  any  reason,  and  particularly 
as  the  directors  did  all  that  was  legally  in  their  power  to  carry  out  the  wishes  of  the 
shareholders. 

"  It  was  farther  resolved,  on  the  motion  of  Mr.  Henderson,  *  That,  in  the  circum- 
'  stances  of  the  case,  the  committee  of  management  be  authorized  to  proceed  or  not,  as 
'  they  shall  think  fit ;  and  if  they  resolve  to  proceed,  that  they  have  power  to  make  calls, 

*  deposit  plans,  and  apply  for  a  biU  for  the  railway,  with  or  without  deviations.' " 

Mr.  Ross'  action  was  put  an  end  to  by  the  purchase  of  his  shares  made  by  some 
members  of  the  committee. 

The  bill  having  thus  been  finally  withdrawn,  a  new  one  was  brought  before 
parliament  by  the  raisers  in  the  year  1847.  It  was  a  bill  for  the  formation  of  the  line 
originally  projected  from  Kilnuumock  to  Ajrr,  with  some  unimportant  deviations.  A 
new  contract  required  to  be  signed  in  terms  of  the  standing  orders.  In  Dec.  1846,  the 
raisers  had  caused  advertisements  to  be  inserted  in  the  newspapers  bearing  that  the 
committee  of  management  liad — 

"  resolved  on  proceeding  with  the  bill  in  the  next  session  of  parliament ;  and,  in  terms 
of  the  standing  orders,  a  new  subscription  contract  requires  to  be  executed  and  deposited 
in  the  private  bill  office  on  or  before  the  31st  instant.  This  deed  will  accordingly  lie  in 
the  office  of  the  subscriber  till  Tuesday  the  29th  instant ;  and  the  original  subscribers  to 
this  railway  [604]  are  requested  to  call  and  sign  the  same.  In  the  event  of  any  of  the 
subscribers  to  the  undertaking  failing  to  sign  the  said  deed,  intimation  is  hereby  given, 
that,  in  terms  of  the  6th  clause  of  the  subscribers'  agreement,  the  sums  severally  paid 
up  or  deposited  by  them  previous  to  such  failure,  shall,  in  the  option  of  the  committee 
of  management,  be  absolutely  forfeited  to  or  for  the  use  of  the  other  subscribers  to,  or 
parties  interested  in,  the  undertaking ;  together  with  their  several  rights  to  the  shares 
upon  which  such  deposits  have  been  paid,  and  all  their  rights  whatsoever,  at  law  and  in 
equity,  in  anywise  relating  to  the  premises." 

A  new  agreement  having  accordingly  been  drawn  up,  it  was  subscribed  by  some  of 
the  parties  to  the  original  project,  and  by  all  of  the  raisers.  It  was  not  subscribed  by 
the  objectors,  who  all  along  refused  to  concur  in  the  measure. 

The  second  bill  was  lost,  as  already  stated,  having  been  thrown  out  by  the  par- 
liamentary committee  to  which  it  had  been  referred. 

It  was  in  these  circumstances  that  the  present  proceedings  were  instituted.  To  the 
condescendence  of  the  fund  in  medio  the  following  objections  were  stated : — 

"1.  They  object  thereto  in  so  far  as  the  expenses  of  the  second  undertaking  are 
included  therein,  because  the  respondents  were  not  parties  to,  nor  in  any  way,  or  to 
any  extent,  authorized  or  sanctioned  that  undertaking.  Ajid  also  because  the  said 
second  undertaking  was  prosecuted,  and  the  expenses  attending  the  same  incurred, 
during  the  subsistence  of  an  interdict  against  the  respondents  doing  anything  which 
might  have  the  effect  of  forfeiting  or  injuriously  affecting  the  sums  paid  up,  or  deposited 
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by  the  objectors,  for  and  in  respect  of  the  shares  to  which  they  had  rights  or  any  of 
their  rights  at  law  or  in  equity. 

"  2.  They  object  thereto  in  respect  of  the  expenses  attending  the  first  undertaking 
and  maintain  that  no  portion  thereof  should  be  deducted  from,  or  defrayed  out  of,  the 
deposits  belonging  to  them ;  because  the  whole  of  these  expenses  were  paid,  or  under- 
taken to  be  paid,  by  another  railway  company,  on  consideration  of  the  pursuers  witii- 
drawing  the  said  bill.     Or,  at  all  events, 

"  3.  They  object  to  these  expenses  being  placed  against  the  said  deposits,  except 
under  deduction  of  the  sum  of  L.1500,  agreed  to  be  paid  by  the  Glasgow  Paisley  Kil- 
marnock and  Ayr  Railway  Company,  for  and  in  respect  of  which  alone  the  puisnen 
were  authorized  to  withdraw  the  said  bill  from  parliament. 

''4.  They  object  thereto  because  the  charges  in  the  said  accounts  are  excessife, 
exorbitant,  and  unwarranted.     Or, — 

"  5.  If  the  pursuers  withdrew  the  bill  of  their  own  authority,  and  not  in  terms  of 
and  in  conformity  with  the  authority  given  to  them  by  the  shareholders,  they  acted 
illegally  and  wrongfully,  and  are  not  entitled  to  charge  the  respondents  with  any  porticn 
of  the  expenses  incurred  by  them,  but  are  bound  to  account  to  and  reckon  witJi  Uie 
respondents  for  the  whole  of  the  deposits  due  to  them,  with  interest ;  and  the  respoa- 
dents  on  this  ground,  and  alternatively  in  the  event  foresaid,  object  to  the  said  aoeoimts 
in  so  far  as  these  expenses,  or  any  portion  thereof,  are  proposed  to  be  charged  agaiosfc 
the  deposits  belonging  to  them.'' 

The  Lord  Ordmary  pronotmced  the  following  interlocutor : — 

"  Finds,  with  reference  to  the  terms  of  the  subscription  contract,  dated  7  th  and  8th 
April  1845,  and  in  the  circumstances  of  the  case,  as  instructed  by  the  minutes  of  tiie 
meetings  of  the  provisional  committees  or  committee  of  management  of  the  proposed 
Ealmamock  and  Ayr  Direct  Railway,  and  of  the  shareholders  thereof,  and  by  the  letten 
and  other  documents  in  process,  that  in  accounting  for  the  deposits  received  by  thezn, 
the  raisers  are  entitled  to  take  credit  for  the  expenses  attending  the  first  application  to 
parliament,  without  deduction  of  the  L.1600  mentioned  in  the  record,  but  not  to  take 
credit  for,  or  deduct  any  portion  of  the  expenses  attending,  or  incident  to,  or  created 
by,  the  second  application  made  to  parliament,  founded  on  in  the  record,  and  decerns; 
and,  before  further  answer,  appoints  the  cause  to  be  enrolled." 

Both  parties  reclaimed. 

Wood  for  the  objectors — 

The  pursuers  are  the  provisional  committee.  The  fund  in  medio  is  the  whole  of  the 
money  paid  as  deposits.  Two  applications  were  made  to  parliament, — one  in  1846,  and 
the  other  in  1847.  The  Lord  Ordinary  has  found  the  pursuers  entitled  to  take  credit 
for  the  expense  of  the  first,  but  not  of  the  second  application.  We  are  reclaimers  so  far 
aa  the  Lori  Ordinary  finds  the  pursuers  entitled  to  take  credit  for  the  expenses  of  the 
first  application.  That  application,  which  was  made  in  1846,  was  withdrawn  imderan 
arrangement  with  the  Glasgow  Kilmarnock  and  Ayr  Railway.  If  it  was  not  witbdiawn 
in  consequence  of  an  arrangement  with  that  company,  then  it  was  withdrawn  at  the 
hands  of  the  committee  alone,  and,  in  that  view,  the  shareholders  are  entitled  to  recoTff 
the  whole  of  the  money.  In  1846  there  was  considerable  opposition  to  this  projected 
company.  On  that  statement,  there  does  not  appear  a  woid  of  any  arrangement  wi^ 
any  third  party  whatever.  There  was  a  meeting  on  14th  March  1846,  at  which  iht 
provisional  committee  came  to  this  resolution — (reads).  Then  this  letter  was  written— 
(reads).  The  agreement  was  approved  of.  After  due  advertisement  in  the  newspapeiSi 
the  bill  was  withdrawn.  The  shareholders  naturally  concluded  that  the  bill  was  widh 
drawn  under  this  arrangement.  On  30th  September  1846  there  was  another  meeting 
and  a  report  of  the  provisional  committee  was  read.  At  this  time,  the  condition  d 
these  parties  was  this,  that  after  obtaining  the  consent  of  the  shareholders  to  this 
arrangement,  they  withdrew  the  bill.  In  withdrawing  the  bill,  the  provisional 
committee  were  in  a  position  to  save  the  shareholders  from  all  expense.  If  tiie  bill  was 
not  withdrawn  under  the  arrangement,  then  it  was  withdrawn  at  the  hands  of  the 
committee ;  and  the  question  is, — whether  the  shareholders  shall  be  rendered  liable  in 
the  expense  occasioned  by  the  act  of  the  committee  themselves  ?  This  was  just  a  joint 
adventure,  of  which  these  parties  were  the  managers.  If  so,  they  could  not  biing  tiie 
matter  to  an  end  without  the  consent  of  all  the  partners.  It  was  a  joint  adventnie  for 
obtaining  an  act  of  parliament.    It  is  for  the  pursuers  to  shew  that  they  had  power 
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nnder  the  agreement.  The  question,  therefore,  is  reduced  to  this — ^whether,  in  point  of 
fact^  there  was  any  discretionary  power  in  the  committee  1  There  is  the  appointment 
of  a  committee  of  management;  and  then  there  are  the  powers  of  this  committee. 
They  had  full  power  and  authority  to  carry  the  proposed  project  into  effect.  Does  the 
power  to  promote  an  undertaking  imply  authority  to  abandon  it  ?  We  maintain  that  it 
does  not.  They  seem  themselves  to  have  taken  this  view  of  their  own  powers  under 
the  second  application.  They  did  not  carry  out  the  arrangement  with  that  company, 
because  they  said  they  were  not  entitled  to  withdraw  the  bill  under  that  arrangement, 
except  with  the  consent  of  every  shareholder. 

Penney  for  pursuers — 

The  case  for  my  clients  is,  that  they  undertook  certain  expenses  in  reference  to  a 
particular  contract — that  they  are  entitled  to  be  relieved  of  these  expenses — and  that 
the  same  principle  applies  to  both  applications.  The  primary  question  is,  what  was  the 
undertaking.  It  is,  in  substance,  said  on  the  other  side,  that  this  was  an  undertaking 
to  carry  this  bill  through  parliament  at  all  hazards.  The  undertaking  was  neither  more 
nor  less  than  this,  to  get  a  railway  made  between  two  particular  places.  And  the 
committee  were  entrusted  with  the  consideration  of  the  proper  steps  to  be  taken.  There 
was  no  such  limitation  on  their  powers,  that  they  must  either  go  to  parHament  that 
year,  or  not  at  all.  It  might  be  very  inexpedient  to  press  on  the  project  immediately. 
It  might  be  very  prudent,  with  a  view  to  the  ultimate  promotion  of  the  undertaking,  to 
withdraw  the  bill  in  the  meantime.  There  was  no  other  obligation  than  this,  that  the 
parties  should  bona  fide  exercise  their  discretion  in  the  matter.  The  bill  encountered 
formidable  opposition,  which  made  it  expedient  to  withdraw  it  in  the  meantime,  in 
order  to  be  afterwards  presented  with  better  chances  of  success.  The  committee  were 
to  do  only  what  was  in  accordance  with  the  terms  of  the  contract.  They  thought  that 
an  agreement  to  abandon  the  undertaking  out  and  out,  was  a  matter  entirely  beyond 
their  power.  For  that  they  required  the  consent  of  all  the  shareholders.  If  these 
parties  acquired  their  right  from  parties  at  that  meeting,  they  cannot  get  over  these 
resolutions.  With  regard  to  the  second  application,  the  Lord  Ordinary  has  not  given 
sufficient  reason  for  drawing  a  distinction  between  these  two.  Our  conduct  with 
regard  to  the  second  application  was  just  the  [606]  same  as  it  was  with  reference  to  the 
first,  and  in  exercise  of  the  same  powers. 

Lord  Advocate — 

There  are  here  two  points,  one  of  which  the  Lord  Ordinary  has  decided  in  my  favour, 
and  the  other  against  me.  The  terms  of  the  subscribers'  contract  of  1845  are  the 
turning  point  of  the  case.  What  was  the  object  of  that  subscription  contract  of  1846? 
It  was  to  associate  together  certain  persons  for  the  purpose  of  making  and  maintaining  a 
railway.  Now,  I  deny  that  any  such  association  can  be  constituted  except  by  statute ; 
because,  without  a  statute,  the  undertaking  cannot  be  carried  through.  The  subscription 
contract  is,  therefore,  not  the  contract  of  copartnery  of  the  railway  company ;  such  a  con- 
tract can  only  be  made  by  statute.  No  prior  undertaking  can  have  any  effect  on  the 
contract  which  parliament  is  to  make  for  them.  It  is  clear,  therefore,  that  the  sub- 
scribers' contract  can  only  endure  up  to  the  passing  of  the  Act,  which  is  its  proper  office. 
It  is  necessary  to  the  undertaking  only  so  far  as  it  puts  these  parties  in  a  condition  to 
get  their  contract.  It  is  just  a  joint  adventure  to  get  a  statutory  contract  for  the 
purpose  of  making  and  maintaining  a  railway.  It  being  an  association  of  joint  adventurers 
for  such  a  purpose,  no  majority  even  of  the  partners  are  entitled  to  put  an  end  to  it  by  a 
mere  vote.  If  parties  enter  into  a  joint  adventure  for  the  purpose  of  building  a  house 
or  a  ship,  the  joint  adventure  cannot  be  put  an  end  to  by  a  mere  majority.  The  principle 
is,  that  every  man  is  bound  to  his  neighbour,  and  they  are  all  bound  to  one  another, 
until  they  all  agree  to  dissolve.  So  it  is  here  ;  and  it  is  impossible  to  deal  differently 
with  the  deed  before  us.  If  so,  then  it  is  not  lightly  to  be  presumed  that  any  managing 
committee  have  the  power  of  doing  that  which  a  majority  of  the  subscribers  cannot  do. 
The  contract  was  executed  in  1845,  with  reference  to  the  next  session  of  parliament, — 
See  the  clause  in  which  the  powers  of  the  committee  are  specially  set  forth.  They 
exceeded  their  powers ;  they  had  no  power  to  withdraw  the  bill  altogether.  They  did 
go  to  parliament,  and  they  destroyed  the  only  subject-matter  with  reference  to  which  the 
contract  was  entered  into.  We  created  an  undertaking ;  we  launched  it  in  the  shape  of 
a  bill  on  the  sea  of  parliamentary  discussion ;  and,  without  authority,  these  parties  sink 
the  ship.  Can  it  be  maintained  that  they  had  authority  to  withdraw  this  bill  ?  Can  it 
8.R.R.  J.  48 
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be  said  that  this  was  merely  an  exercise  of  their  discretionary  powers,  wiHi  the  view  of 
going  on  with  the  bill  during  a  subsequent  session  1  Are  they  entitled  to  throw  away 
the  bill  without  the  consent  of  the  shareholders  1  They  destroy  what  was  to  us  a 
valuable  possession  in  1846.  They  destroy  that  bill  in  excess  of  their  powers,  and  they 
still  come  and  say  that  they  are  entitled  to  expenses.  The  second  application  was  made 
in  the  session  of  1847.  It  seems  to  be  wondered  at,  that  we,  who  regret  the  murder  of 
the  first  bill,  should  refuse  to  concur  in  the  promotion  of  the  second.  There  is  no 
wonder  in  the  matter.  We  do  not  wish  to  let  them  have  an  opportunity  of  doing  the 
same  thing  over  again.  Besides,  what  was  a  good  scheme  in  1846  may  have  been  a  veiy 
bad  scheme  in  1847.  The  position  we  had  held  before  the  parliamentary  committee  of 
1847  was  one  which  could  never  be  restored.  They  proposed  to  force  us  to  go  to  parlia- 
ment in  1847  whether  we  would  or  not.  The  sut«cribers'  contract  referred  only  to  one 
session  of  parliament.  These  parties  cannot  say  they  were  promoting  our  bill  in  1847, 
when  they  were  promoting  a  bill  among  the  subscribers  to  which  we  were  no  parties.^ 
Brown  v.  Adam,  Feb.  19,  1848. 

Solicitor-General  in  reply — 

We  are  not  much  at  variance  with  reference  to  the  contract  of  1845.  This  was  not 
an  agreement  to  make  a  railway  without  an  Act  of  Parliament.  I  do  not  maintain,  that 
after  obtaining  the  Act  of  Parliament  the  railway  was  to  subsist.  They  were  to  remain 
a  committee  of  management  until  that  time.  It  was  not  an  association  to  obtain  ooe 
particular  bill  during  one  particular  year,  or  to  go  to  parliament  solely  during  one  session. 
The  agreement  is  not  to  obtain  the  bill  during  one  particular  year,  but  to  make  the 
railway  in  any  year  by  any  bill.  Parties  may  agree  on  a  contract  of  joint-adventore 
for  a  voyage  to  a  particular  seaport ;  but  it  may  be  that,  in  order  to  reach  that  port^ 
many  other  ports  far  out  of  the  direct  line  to  it  may  have  to  be  touched  in  consequence 
of  stress  of  weather.  An  abandonment  of  the  first  bill  is  not  an  abandonment  of  the 
undertaking.  As  to  the  second  application,  there  is  no  sound  distinction  between  it  and 
the  first. 

[Lord  President. — Is  probation  renounced  on  both  sides  ?] 

Lord-Advocate  and  SoUciior-General, — Yes. 

Lord  President. — ^As  to  the  finding  of  the  Lord  Ordinary  with  reference  to  the 
application  of  1845,  I  do  not  see  any  sufficient  reason  for  refusing  to  give  it  effect  We 
are  here  upon  the  admitted  statements  on  the  record,  all  farther  prolAtion  having  been 
abandoned  on  both  sides.  I  think  that  no  improper  conduct  in  abandoning  the  first 
bill  has  been  established. 

There  was  a  discretionary  power  vested  in  the  committee,  and  the  presumption  is  not 
against  the  sound  exercise  of  that  discretion.  They  were  not  bound  to  persevere  at  all 
hazards,  and  without  regard  to  the  expense.  They  had  a  discretion  vested  in  them ;  and 
I  do  not  think  they  exercised  that  discretion  unsoundly. 

Their  proceedings  were  approved  of  in  September  1846,  at  a  meeting  where  38 
individuals  were  present,  representing  1100  shares.  This  is  another  presumption  in 
favour  of  the  sound  exercise  of  their  discretion. 

I  cannot  therefore  hold  that  they  must  be  denied  the  expense  of  that  bill. 

Then,  as  to  the  expenses  of  the  second  application,  which  the  Lord  Ordinary  has 
disallowed,  I  think  the  conclusion  come  to  by  his  Lordship  is  the  sound  one. 

At  that  time  matters  stood  in  a  very  different  position.  There  was  then  a  repugnant 
on  the  part  of  the  great  body  of  the  subscribers  to  proceed.  A  new  parliamentary  at- 
tract was  required.  That  is  the  test  of  the  whole  matter.  Boss  and  others  were  against 
the  proceedings,  and  an  attempt  was  made  to  forfeit  their  shares  because  of  their  refusal 
to  concur.  In  these  circumstances,  I  think  the  Lord  Ordinary  did  right  in  refusing  tiieae 
expenses. 

I  therefore  think,  that  on  both  branches  the  decision  is  well  founded. 

Lord  Cuninghame. — ^I  agree  with  your  Lordships  on  both  points.  The  expenses  of 
the  first  application  to  parliament  apply  to  the  first  agreement,  and  certainly,  under  that 
agreement,  much  was  entrusted  to  their  discretion.  I  do  not  see  that  anything  was  done 
contrary  to  the  interests  of  parties.    The  same  remarks  apply  to  the  withdrawal  of  the  hilL 

As  to  the  second  application  in  1847,  the  case  is  entirely  different.  They  had  had  an 
occasion  to  ascertain  the  feeling  of  parliamentary  committees  on  the  subject.  There  was 
a  difference  of  opinion  among  the  subscribers ;  and  their  agreement  to  go  on  once  did 
not  imply  authority  to  go  back. 
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I  am  therefore  for  adhering. 

Lord  Ivory. — As  to  the  first  application,  I  think  the  committee  did  what  they  were 
entitled  to  do.     They  acted  in  good  faith,  and  within  the  scope  of  their  authority. 

As  to  the  second  application,  the  matter  is  just  as  clear  the  other  way.  There  were 
meetings  held,  where  the  action  at  Ross's  instance  was  mentioned.  Against  these  parties' 
oonsent  they  were  not  entitled  to  go  farther,  nor  against  the  consent  of  the  other  parties 
either. 

The  Court  adhered. 

[S.C.  1  Stu.  1007.] 


No  299.        XXIV.  Jurist  616.     13  July  1852.     2nd  Div.— Lord  Rutherfuri 

Thomas  Dykbs,  Pursuer. — Young. 

John  Cullen  and  Others,  Defenders. — For  CuUen,  Lord-Advocate  (Inglis\ 
Penney;  for  Currie,  Macfarlane;  for  Woodside,  Solicitor -Oeneral  (Neaves), 
Mack&nzie* 

Interest — Bkcpenses. — A  debtor  against  whom  an  illegal  diligence  had  been  executed, 
obtained  a  verdict  of  damages  against  the  charger,  which  was  held  to  carry  expenses. 
Decree  for  the  expenses  was  not  pronounced  till  some  years  thereafter,  when  it  was 
taken  in  name  of  the  agent,  who,  the  charger  being  bankrupt,  raised  an  action,  and 
was  found  entitled  to  the  amoimt  of  the  same  from  the  messenger's  cautioner,  with 
interest — Held  that  the  agent  was  not  entitled  to  interest  from  the  date  of  closing  his 
account  with  his  client,  but  only  from  the  date  of  the  decree  in  his  name. 

Dykes  was  cautioner  for  Baird,  a  sheriff-officer,  who  was  employed  by  Struthers  to 
do  diligence  against  MacGloskie  on  a  bill  for  L.20. 

Baird  having  blundered  the  diligence,  M*Closkie  raised  actions  of  reduction  and 
damages  against  Struthers  and  Baird.  Baird  died  leaving  no  representatives,  but  the 
action  proceeded  against  Struthers,  and  eventually  resulted,  in  the  year  1840,  in  a 
verdict  against  him,  damages  one  shilling.  This  verdict  was  held  to  carry  expenses, 
which  were  taxed  at  L.362,  16s.  2^d.  On  8th  Feb.  1849,  decree  was  pronounced  for 
these  expenses  in  name  of  Cullen,  as  agent^isburser  for  M^Gloskie. 

Meantime,  on  9th  Dec.  1843,  Struthers  had  raised  an  action  of  reUef  against  Dykes, 
in  which,  in  June  1847,  Dykes  was  found  liable  to  him  in  the  L.20  contained  in  the 
bill,  and  in  L.204,  8s.  lOd.,  of  the  expenses  in  which  Struthers  had  been  found  liable  to 
M'Closkie,  and  further,  in  L.178,  2s.  4j^d.,  the  amount  of  the  expenses  incurred  by 
Struthers  himself  to  Ross  and  Currie,  his  agents  in  the  action  at  M^Closkie's  instance. 
This  judgment  was  affirmed  on  appeal.  Thereafter,  Struthers  having  long  been  bankrupt, 
Cullen  raised  an  action  against  Dykes  for  payment  of  the  L.362,  16s.  2^d.,  of  expenses 
for  which  decree  had  been  pronounced  in  his  name,  with  interest  from  9th  December  1843. 

Dykes  thereupon  raised  the  present  action  of  multiplepoinding,  the  various  sums 
found  due  by  him  to  Struthers  being  the  fund  in  medio. 

Cullen,  in  the  action  at  his  instance,  was  found  entitled  to  recover  from  Dykes  the 
whole  sum  for  which  decree  had  been  given  in  his  name,  and  the  case  was  remitted  to 
the  Lord  Ordinary — See  ante^  p.  177. 

Li  the  multiplepoinding,  Cullen  objected  to  the  competency  of  the  action,  and  to  the 
condescendence  of  the  fimd  in  medio,  in  so  far  as  the  sum  of  L.204,  8s.  lOd.,  was  con- 
cerned, in  respect  that,  decree  for  that  sum  having  already  been  given  in  his  favour, 
there  was  no  proper  double  distress.     For  this  sum  there  was  no  competition. 

With  regard  to  the  rest  of  the  fund  in  medio,  Cullen  claimed  to  be  preferred  over 
Woodside,  Struthers'  trustee,  who  claimed  the  same, — and  over  Currie,  Struthers'  agent 
in  M*Closkie  v.  Struthers,  who  claimed  the  expenses  (L.178,  28.  4id.)  incurred  by 
Struthers  in  that  action. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

"  Having  heard  counsel  for  the  parties  in  the  multiplepoinding,  and  thereafter  con- 
joined therewith  the  ordinary  action  at  the  instance  of  the  claimant  Cullen  against  the 
raiser,  and  made  avizandum,  and  considered  the  closed  record,  writs  produced,  and  whole 
conjoined  processes,  finds  the  raiser  of  the  multiplepoinding  entitled  to  the  expense  of 
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raising,  executing,  and  bringing  the  same  into  Court,  and  remits  the  account  thereof 
when  lodged,  to  the  auditor  to  tax  and  to  report :  Eepels  the  objections  to  the  con- 
descendence of  the  fund  in  medio :  Repels  the  claim  for  Currie,  but  finds  him  not  liaUe 
in  expenses,  and  decerns :  Holds  the  ordinary  action  conjoined  with  the  multiplepoindin^ 
as  a  claim  at  CuUen's  instance  for  the  sum  of  L.204,  8s.  lOd.  sterling,  with  the  baiJc 
interest  that  has  accrued  thereon  from  the  date  of  its  consignation,  and  until  payment,— 
for  which  sum,  with  bank  interest  thereon,  ranks  and  prefers  him  primo  loco  on  the 
fund  in  medio,  and  decerns  in  his  favour  in  the  preference,  and  for  payment  accordinglj: 
Grants  warrant  to,  authorizes  and  ordains  the  Bapk  of  Scotland  to  make  pa3rment  of  the 
said  sum,  with  the  bank  interest  thereon,  out  of  the  fund  consigned,  and  directs  the 
accountant  of  Court,  custodier  of  the  deposit-receipt  for  the  sums  consigned,  to  exhibit 
the  same  to  the  bank,  in  order  to  payment  accordingly :  In  the  ordinary  action,  finds  it 
unnecessary  to  proceed  with  the  remit  to  Mr.  Adam  Paterson,  writer  to  the  signet: 
Decerns  against  the  defender  (Dykes)  for  the  sum  of  L.168,  Ts.  4^d.  sterling,  being  the 
balance  of  the  amount  concluded  for,  after  deduction  of  the  sum  to  which  the  puisnei 
(Cullen)  has  been  preferred  primo  loco  on  the  fund  consigned  in  the  multiplepoinding; 
and  farther,  decerns  against  the  said  defender  for  payment  of  the  legal  interest  of 
L.362,  16s.  6Jd.  sterling  from  the  9th  day  of  December  1843  until  the  15th  day  of 
October  1851,  when  the  said  sum  of  L.204,  8s.  lOd.  sterling  was  consigned  in  the 
multiplepoinding ;  and  also  for  payment  of  the  legal  interest  of  the  said  balance  of 
L.158,  7s.  4^d.,  from  the  said  15th  day  of  October  1851  until  payment:  Finds  the 
defender  Liable  to  the  pursuer  in  expenses,  and  remits  the  account  thereof,  when  lodged, 
to  the  auditor  to  tax  and  to  report :  Quoad  ultra,  in  the  multiplepoinding,  repels  Cullen's 
claim  to  be  preferred  to  the  remainder  of  the  fund  in  medio,  and  decerns ;  reserving  to 
Cullen  all  action  against  Cur-  [617]  -rie,  and  against  the  claimant  Woodside,  Struthere' 
trustee,  as  his  employers,  and  to  them  their  defences  thereto,  as  accords :  Banks  and  prefere 
the  claimant  Woodside  in  terms  of  his  claim,  secundo  loen,  to  the  whole  balance  of  the  fund 
in  medio,  under  deduction  of  the  expense  of  raising,  executing,  and  bringing  the  proces 
into  Court,  as  the  same  shall  be  taxed  and  decerned  for,  and  decerns  in  his  favour  in  tiw 
preference,  and  for  pa3rment  accordingly:  Finds  the  claimant  Cullen  liable  to  the 
claimant  Woodside  in  the  expenses  of  the  competition  with  him :  Finds  the  claimant 
Cullen  liable  to  the  raiser  in  the  expenses  occasioned  by  his  objections  to  the  competency, 
and  also  by  his  objections  to  the  condescendence  of  the  fund  in  medio,  and  remits  the 
accounts  of  those  expenses,  and  of  the  expenses  found  due  to  Woodside,  when  lodgd, 
to  the  auditor  to  tax  and  to  report. 

"  Note, — This  is  a  case  somewhat  embarrassed  in  procedure,  and,  though  simple  in 
result,  it  requires  attention  to  detail.  It  was  argued  with  unusual  anxiety.  The  fimd 
in  medio  consists  generally  of  certain  sums  found  due  to  Struthers  by  Dykes  in  an  action 
brought  by  the  former  against  the  latter,  as  cautioner  for  a  messenger,  through  whose 
neglect  Struthers  had  sustained  loss.  The  sums  found  due  are  three — Id,  a  amn  of 
expenses  incurred  by  Struthers  to  M*Closkie  in  actions  at  M*Closkie's  instance  against 
JStruthers,  which  the  parties  agreed  at  the  bar  to  hold  as  amounting  to  L.204,  88.  lOi: 
2c?,  expenses  incurred  to  Ross,  a  solicitor,  and  Currie,  a  country  agent,  in  the  same  actioni 
at  the  instance  of  M*Closkie  against  Struthers ;  and  lastly,  a  small  amount  of  principal 
sum,  with  interest. 

"  Cullen  was  agent  for  M*Closkie  in  the  actions  against  Struthers,  and  was  agent  for 
Struthers  in  the  action  against  Dykes. 

"  About  one  part  of  the  fund  in  medio  there  is  no  serious  dispute,  being  the  eipensea 
found  due  by  Struthers  to  M*Closkie,  of  which  Dykes,  as  cautioner  for  the  messenger, 
was  bound  to  relieve  Struthers,  and  to  which  Cullen  has  right  as  agentj-disburser  for,  and 
judicial  assignee  of  M'Closkie,  holding  decree  in  his  own  name.  To  this  sum  of  expenses 
(the  L.204,  8s.  lOd.),  neither  Struthers,  nor  any  one  in  his  right,  can  oppose  the  claim  of 
M*Closkie's  agent.  The  other  claimants,  Currie  and  Woodside,  do  not  interfere  ^th 
Ctdlen  on  this  part  of  the  fund,  and  the  only  question  has  been  raised  by  Cnllen 
himself.  In  order  to  make  this  part  of  the  case  understood,  the  Lord  Ordinary  must  take 
the  liberty  of  referring  to  his  note  in  the  action  brought  by  Cullen  against  Dykes,  and 
which  has  been  remitted  to,  and  conjoined  with,  this  multiplepoinding.  Had  Cullen 
been  content  to  claim  here  a  preference  to  the  extent  of  this  sum,  producing  his  sununOTS 
as  the  ground  of  claim,  there  would  have  been  no  difficulty  as  to  that  portion  of  the 
fund,  and  he  would  have  been  at  once  preferred.     But  he  took  the  course  of  denying 
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Dykes'  right  to  bring  the  multiplepoinding  at  all,  and,  separately,  of  contending  that  tlie 
sum  of  M'Closkie's  expenses,  though  found  due  to  Struthers,  should  be  struck  out  of  the 
fund  in  medio.  The  Lord  Ordinary  held,  and  holds,  that  Dykes  was  well  entitled  to  bring 
the  multiplepoinding,  as  the  whole  fund,  under  the  words  of  the  decree,  was  found  due 
to  Struthers,  and  Gullen  himself  had  used  arrestment.  For  the  same  reason,  he  held 
that  M^Closkie's  expenses  were  properly  included  in  the  fund  in  medio.  But  had  Gullen 
claimed,  no  difficulty  would  have  occurred ;  Dykes  would  not  have  objected,  and  the 
other  claimants  have  not  pretended  to  interfere.  Gullen,  however,  would  not  claim 
directly  what  was  and  is  offered  without  dispute ;  and  although,  by  an  interlocutor,  now 
final,  in  the  ordinary  action,  he  is  entitled  to  decree  for  the  whole  sum  of  expenses  he 
demands  as  agenlnlisburser  and  judicial  assignee  of  M*Gloskie,  subject  to  deduction  of 
that  part  of  those  expenses  consigned  in  the  multiplepoinding,  80  that  he  cannot  now 
recover  the  latter  portion  in  the  ordinary  action,  but  can  only  recover  it  in  the  multiple- 
poinding, he  has  to  the  last  refused  to  make  any  claim  on  this  score  in  the  multiplepoind- 
ing, but  strangely  insists  that  the  fund  shall  be  struck  out  of  the  only  process  in  which 
he  could  now  recover  it.  The  Lord  Ordinary  has  been  unable  to  see  any  mode  of  clearing 
the  case  except  by  conjoining  the  ordinary  action  with  the  multiplepoinding,  and  holding 
it  as  a  claim  on  this  part  of  the  fund,  to  which  nobody  has  ever  contested  Gullen's  right. 
Dykes  had  no  interest  in  the  competition,  though  he  had  an  interest  to  bring  the 
multiplepoinding,  as  the  sum  was  found  due  to  Struthers ;  but  no  expenses  would  have 
been  incurred  in  this  part  of  the  case  had  Gullen  simply  claimed  in  the  multiplepoinding, 
as  he  has  been  forced  to  do  in  the  end. 

'*  But  Gullen,  while  he  has  not  claimed  in  the  multiplepoinding  what  he  might  have 
had  there  without  contest,  and  what  Dykes,  as  the  Lord  Ordinary  thinks,  was  entitled 
to  offer  there,  and  there  only,  does  claim  the  rest  of  the  fund  in  m^dio  as  against  the 
other  claimants,  and  this  gives  rise  to  questions  of  more  importance  in  a  legal  point 
of  view. 

"  Gullen  states  himself  to  be  the  creditor  of  Struthers  and  Woodside,  and  separately 
of  Gurrie,  in  the  sum  of  L.311,  6s.  lOd.,  as  due  for  professional  charges  and  disburse- 
ments in  the  action  Struthers  against  Dykes,  the  conduct  of  which  he  alleges  that  he 
undertook  on  the  joint  employment  of  Struthers  and  Woodside,  and  Gurrie  the  country 
agent.  This  sum  of  L.311,  Gs.  lOd.  constitutes  the  balance  of  the  account  after  deduc* 
tion  of  certain  payments  in  cash,  and  also  after  deduction  of  the  sum  of  expenses  found 
due  by  Dykes,  and  which  were  decerned  for  and  recovered  by  Gullen  in  his  own  name. 

"  The  portion  of  the  fund  in  medio  over  which  he  claims  to  be  preferred  in  respect 
of  this  debt,  ia  a  principal  sum  of  L.20  with  interest,  being  the  amount  of  a  biU  lost  to 
Struthers  by  the  messenger's  negligence,  but  under  certain  deductions,  leaving  a  balance 
of  L.10,  8s.  The  other  portion  of  the  fund  is  stated  at  L.178,  2s.  4^d.,  being  the  amount 
of  accounts  incurred  by  Struthers  to  John  Ross,  S.S.G.,  and  Alexander  Gurrie,  writer 
in  Hamilton,  in  the  processes  against  him  at  the  instance  of  M'Gloskie,  already  referred 
to.  The  former  sum,  it  will  be  observed,  was  due  directly  to  Struthers.  The  latter  sum 
also  is  awarded  to  Struthers  in  his  action  against  Dykes,  as  being  the  expenses  of 
which  Dykes  was  bound  to  relieve  him.  And  if  Ross  the  sohcitor,  and  Gurrie  the 
country  agent,  to  whom  these  expenses  were  incurred,  had  been  in  a  condition  to  demand 
decree  in  their  own  name,  they  might  have  been  preferred  to  that  part  of  the  fund  in 
medio  upon  the  same  principle  on  which  Gullen  has  right  to  the  part  of  the  fund  in  medio 
already  disposed  of. 

"  Supposing  Ross  and  Gurrie  to  be  out  of  the  field, — and  they  are  so, — the  competi- 
tion must  take  place  between  Gullen  and  Woodside,  the  trustee  on  Struther's  sequestrated 
estate.  Gullen  calls  himself  agent-disburser.  So  he  was ;  but  in  the  actions  in  which 
these  expenses  were  incurred,  namely  the  actions  M^Gloskie  against  Struthers,  he  was 
agent-disburser  for  M^Gloskie.  The  fund  in  medio,  though  consisting  in  part  of  agents' 
accounts,  has  nothing  to  do  with  his  disbursements  or  professional  services.  Gtdlen  never 
could  have  had  decree  for  those  expenses  in  his  own  name,  on  the  ground  on  which  he 
obtained  decree  in  M^Gloskie's  action. 

"  On  what  ground,  then,  is  his  claim  of  preference  rested?  for  this  requires  considera- 
tion. He  says  the  fund  was  recovered  in  an  action  in  which  he  was  employed  by 
Struthers.  This  is  true;  but  the  Lord  Ordinary  understands  it  to  be  settled  law  in 
Scotland,  that  though  an  agent  may  have  a  hypothec  for  the  expenses  found  due  by  the 
opposite  party,  he  has  no  hypothec  over  the  subject-matter  of  the  suit,  nor  over  the  sum 
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which  may  be  recovered  for  his  client.  Such  a  right  of  hypothec  has  been  contended  for, 
but  long  since  rejected.  The  agent  may  be  the  creditor  of  his  employer  for  his  profes- 
sional services,  but  has  not,  therefore,  any  direct  preference  in  his  own  name  over  t^e 
fund  recovered  for  the  employer,  except  simply  over  the  expenses  in  the  particular  suit 
in  which  the  opposite  party  may  be  found  liable. 

"  But  if  CuUen  has  no  preference  over  these  sums,  as  recovered  in  a  suit  which  he 
conducted,  how  can  he  compete  in  this  case  with  the  trustee  on  Struther's  sequestrated 
estate  ?  The  sequestration  carries  the  fund,  if  there  is  no  available  nexus  to  be  pleaded 
against  it,  either  of  legal  diligence  or  lien.  Here,  although  Cullen  used  arrestment,  he 
did  so  within  a  few  days  of  the  sequestration.  Accordingly,  the  arrestment  was  not 
founded  on  before  the  Lord  Ordinary  ;  and  though  his  character  as  agentdisburser  in  the 
suit  at  Struthers'  instance,  was  constantly  referred  to,  no  authority  was  shewn  for  any 
ground  of  preference.  The  argument  seemed  to  proceed  upon  the  erroneous  assumption, 
that  an  agent-disburser  had  the  same  right  over  the  subject-matter  recovered  in  a  suit, 
as  in  the  expenses  found  due. 

"  It  was  stated  that  Woodside,  the  trustee,  had  himself  employed  Cullen  towards  the 
conclusion  of  the  action,  and  that  the  trustee  and  the  sequestrated  estate,  if  they  took 
benefit  by  the  action,  were  directly  liable  for  the  whole  cost  of  suit,  whether  before  or 
subsequent  to  sequestration.  The  trustee  does  not  assent  to  this  doctrine ;  but  what  is 
of  more  importance,  he  maintains,  in  point  of  fact,  that  in  lending  his  concurrence  at  the 
very  termination  of  the  suit,  and  when  little  remained  to  be  done  but  to  tax  the  various 
accounts  of  costs,  [618]  he  expressly  stipulated  that  he  was  to  incur  no  liabihty  for 
Cullen's  previous  expenses.  This  may  or  may  not  be ;  but  it  is  a  preliminary  question, 
whether  such  a  point  can  be  tried  in  this  midtiplepoinding.  In  this  view,  Cullen  must 
state  his  claim  as  a  rider  on  Woodside's  claim.  The  Lord  Ordinary  can  wel>  understand 
a  riding  interest  and  claim  where  it  is  upon  a  constituted  debt,  and  especially  where 
diligence  has  followed  to  attach  the  debtor's  interest;  but  the  Lord  Ordinary  is  not 
aware  that  any  cUleged  creditor  of  a  claimant  can  come  forward  and  turn  the  claim  itself 
into  a  new  multiplepoinding.  A  similar  question  to  this  arose  in  the  case  of  the  Boyal 
Bank  of  Scotland  v.  Stevenson  and  Geddes,  December  4,  1849,  but  the  proposed  riding 
interest  was  rejected,  because  the  debt  was  not  constituted,  nor  diligence  UBed,  nor  anj 
legal  attachment,  and  that  if  such  procedure  were  sanctioned,  the  result  would  be 
inextricable.  Certainly,  if  in  any  case  an  illiquid  claim  could  not  be  sustained  as  a 
riding  interest,  it  would  be  where  the  principal  party  held  the  fund  under  diligence  for 
behoof  of  a  body  of  creditors  denying  tw  toto  his  and  their  liability.  If  the  claimant  can 
make  good  his  claim  against  Woodside  the  trustee,  and  the  creditors  as  represented  by 
him,  he  has  a  clear  course  of  remedy,  but  certainly  his  debt  requires  constitution. 

"  So  stands  the  case  as  regards  the  very  small  part  of  the  fund  arising  out  of  the 
balance  of  the  principal  sum  found  due  to  Struthers.  But  upon  another  part  of  the 
fund,  that  consisting  of  the  expenses  incurred  to  Currie,  Cullen  argues  separately,  but  to 
similar  effect,  that  the  action,  though  brought  in  Struthers'  name,  was  truly  for  behoof 
of  Currie,  who  was  the  agent-disburser  of  the  expenses  of  which  Struthers  sought  to  be 
relieved — that  Currie  would  have  been  entitled  to  preference  for  these  expenses  in  his 
own  name,  and  might  have  so  claimed  them  in  this  multiplepoinding — that  if  he  had 
claimed  them  in  his  own  name,  he,  Cullen,  might  have  claimed  as  a  rider  upon  Cume's 
interest,  because  he  was  employed  by  Currie  in  the  suit  under  which  that  portion  of  the 
fund  was  recovered,  and  that  Currie  had  no  right  to  waive  his  claim,  as  he  intimated  his 
intention  to  do,  in  favour  of  the  trustee,  so  as  in  any  respect  to  disappoint  Cullen's  right. 

"  But  the  Lord  Ordinary  thinks  that  Cullen's  claim,  as  a  rider  upon  Currie's  claim, 
stands  even  in  a  worse  situation  than  his  claim  as  a  rider  on  the  claim  of  Woodside,  In 
the  first  place,  though  Currie  stated  his  willingness  to  withdraw  his  claim  as  against 
Woodside,  he  could  not  have  pressed  it  efFectually, — and  for  this  plain  reason,  that  he, 
Currie,  had  claimed  for  these  expenses  under  a  previous  sequestration  of  Struthers,  and 
had  discharged  the  debt  on  composition,  so  that  he  could  no  longer  interfere  with 
Struthers'  right,  or  intercept  the  fund  on  the  ground  of  being  entitled  to  interpel  payment 
to  his  employer.  Woodside,  as  in  right  of  Struthers,  is  entitled  to  found  upon  the 
discharge  of  these  expenses  in  the  former  sequestration.  In  the  second  place,  Currie 
denies  any  liability  to  Cullen,  as  his  employer,  in  the  action  *  Struthers  v.  Dykes; 'and 
Cullen's  claim,  far  from  being  constituted,  is  not  even  admitted,  so  that  the  same  objec- 
tions which  exclude  his  title  as  a  rider  on  Woodside's  claim,  apply  still  more  strongly 
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here.  This  part  of  the  case,  indeed,  only  furnishes  a  still  more  striking  example  of  the 
inconveniences  to  which  their  Lordships  referred  in  the  case  cited. 

"The  Lord  Ordinary,  therefore,  on  this  part  of  the  case,  has  sustained  the  claim  of 
Woodside  as  trustee  on  Struthers'  estate,  which  will  dispose  of  the  fund  in  medio. 

"  As  to  expenses,  the  Lord  Ordinary  is  clearly  of  opinion  that  Woodside  is  entitled, 
as  against  Cullen,  to  the  expenses  occasioned  by  GuUen's  competition  for  the  portion  of 
the  fund  in  medio  to  which  Woodside  has  been  preferred.  Woodside  does  not  demand 
expenses  against  Gurrie,  and  Gurrie  has  no  claim  of  expenses  against  Gullen.  The  only 
remaining  point  regards  the  discussion  between  Gullen  and  Dykes.  GuUen,  in  objecting 
to  the  competency  of  the  multiplepoinding  (he  stated  objections  which  were  withdrawn, 
reserving  all  questions  of  expenses),  and  in  objecting  to  the  condescendence  of  the  fund 
in  medio,  so  far  as  consisting  of  M'Gloskie's  expenses,  caused  very  idle  and  unnecessary 
cost.  The  multiplepoinding  was  rightly  brought  even  on  Gullen's  own  shewing ;  and 
Dykes  could  hardly  be  called  upon  to  separate  the  different  portions  of  the  fund,  as  it 
was  all  found  due  in  one  decree.  On  the  other  hand,  Gullen  was  entitled,  as  M'Gloskie's 
agent,  to  the  full  amount  of  the  expenses  sued  for  in  the  ordinary  action,  and  to  be 
recovered  partly  in  this  multiplepoinding.  A  claim,  therefore,  at  Cullen's  instance,  by 
producing  his  summons  against  Dykes,  would  have  been  proper,  and  the  expense  of  such 
a  claim  Gullen  might  have  been  entitled  to.  No  expense,  however,  has  been  incurred, 
Cullen  obstinately  refusing  to  take  any  part  of  his  demand  out  of  this  process  of  multiple- 
poinding, though  it  was  claimed  by  no  one  else.  The  Lord  Ordinary,  in  the  circumstances, 
thinks  Dykes  entitled  to  the  expenses  incurred  in  discussing  with  Gullen  the  competency 
of  the  multiplepoinding,  and  the  propriety  of  including  in  the  fund  in  medio  M'Gloskie's 
expenses,  as  found  due  by  Dykes  to  Struthers.  It  is  difficult  to  understand  how  such  a 
discussion  should  have  arisen. 

**  Under  the  Lord  Ordinary's  interlocutor,  the  expenses  of  raising  will  fall  upon  the 
portion  of  the  fxmd  claimed  by  Struthers'  trustee.  These  cannot  be  of  great  amount ;  but 
he  thinks  they  should  come  from  that  part  of  the  fund  in  mediot  as  it  is  owing  to  the 
bankruptcy  that  the  multiplepoinding  has  been  required. 

"  The  findings  as  to  interest  sufficiently  explain  themselves.  The  Lord  Ordinary  has 
given  Gullen  only  the  accruing  bank  interest  upon  the  sum  of  L.204,  8s.  lOd.  from  the 
date  of  its  consignation,  because  that  sum  he  might  have  immediately  obtained  in  the 
multiplepoinding ;  and  there  is  no  reason  why  Dykes  should  be  found  liable  in  legal 
interest  after  the  date  of  consignation. 

'*  It  should  be  added,  perhaps,  in  explanation,  that  the  Lord  Ordinary  did  not  conjoin 
the  processes  in  the  first  instance,  simply  that  he  might  not  impede  the  preparation  of 
the  multiplepoinding ;  but  he  protected  Dykes  against  payment  in  both  actions,  by  find- 
ing him  liable  in  the  sums  concluded  for  in  the  ordinary  action,  under  deduction  of  that 
part  of  the  expenses  which  was  consigned  in  the  multiplepoinding." 

A  reclaiming  note  was  lodged  for  Gullen,  and  a  counter  note  for  Dykes.  The  prayer 
of  Gullen's  reclaiming  note  was  e»  follows : — 

"  to  alter  the  interlocutor  in  so  far  as  adverse  to  the  reclaimer  in  both  etctions ; — ^in  the 
action  Gullen  v.  Dykes,  find  interest  due  on  the  principal  sum,  as  libelled, — and,  in  the 
multiplepoinding,  sustain  the  claim  of  the  reclaimer,  or  at  least  sist  consideration  of  the 
same  imtil  the  question  of  liability  may  be  ascertained  and  determined :  Find  the 
leclaimer  entitled  to  expenses ;  or  to  do  otherwise,"  &c. 

Gullen,  as  against  Dykes,  pleaded — 1.  That  he  ought  not  to  have  been  found  liable 
in  the  expenses  occasioned  by  his  objections  to  the  multiplepoinding.  2.  The  Lord 
Ordinary  had  given,  from  the  date  of  consignation,  only  bank  interest  for  the  sum  of 
expenses  in  which  Dykes  had  been  found  liable  to  Struthers, — whereas,  since  that  sum 
ought  never  to  have  been  thrown  into  the  multiplepoinding,  Gullen  was  entitled  to  legal 
interest  on  it,  as  well  as  the  rest  of  the  expenses  for  which  decree  had  been  given  in  his 
name. 

Dykes  reclaimed  against  the  judgment  of  the  Lord  Ordinary  in  so  far  as  it  found 
Cullen  entitled  to  interest  from  9th  December  1843,  whereas  he  was  only  entitled  to 
interest  from  the  date  of  his  decree  in  1849. 

Cullen  replied — ^The  sum  in  question,  though  consisting  of  expenses,  was  to  be 
considered  here  as  a  sum  given  in  name  of  damages.  M^Gloskie  was  entitled  to  be 
relieved  of  all  he  had  lost  by  the  messenger's  fault,  and  Gullen  stood  in  M*Gloskie's  place. 
Part  of  that  loss  was  M'Gloskie's  debt  to  his  own  agents  and  the  interest  from  the  time 
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the  debt  was  incurred.  Cullen,  therefore,  was  entitled  to  interest  from  the  date  of 
the  closing  of  his  account  with  M'Closkie,  which  he  took  as  February  1843 ;  and  the 
mere  circumstance,  that  decree  was  not  pronounced  till  some  time  after,  made  do 
difference. 

The  Court  at  once  overruled  the  objection  by  Cullen  to  the  findings  of  expenses 
against  him.     As  to  the  question  of  interest^ — 

Lord  Justice-Clerk, — On  this  point,  I  have  had  a  conference  with  the  Lord  Ordiouy; 
and  his  lordship  desires  me  to  say,  that  he  wishes  the  interlocutor  altered  on  that  pdnt 
If  the  [619]  matter  had  been  argued  before  him,  he  would  not  have  given  Cullen  interest 
prior  to  the  date  of  his  decree  in  1849. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor : — 

"  Having  advised  the  reclaiming  notes  of  John  Cullen  and  Thomas  Dykes,  refuse  tlie 
reclaiming  note  of  said  John  Cullen,  and  adhere  to  the  interlocutor  reclaimed  against  by 
him :  Find  the  claimants.  Dykes,  Woodside,  and  Currie,  entitled  to  additional  expenses, 
such  expenses  being  solely  those  applicable  to  their  opposition  to  the  said  reclaiming  note, 
and  not  to  the  reclaiming  note  of  the  said  Thomas  Dykes  :  Find  that  the  expenses  in  the 
ordinary  action,  due  by  Dykes,  are  the  expenses  incurred  in  the  action  until  the  remit  bj 
the  Inner-House  to  the  Lord  Ordinary,  and  no  other  expenses :  Farther,  as  to  the  reclaim- 
ing note  of  Thomas  Dykes,  refuse  the  same,  and  adhere  to  the  interlocutor  of  the  loid 
Ordinary  except  as  to  the  interest  due  to  the  said  John  Cullen  on  the  sum  contained  in 
the  decree  of  the  8th  February  1849,  as  to  which  interest,  alter  the  said  interlocutor: 
Find  that  the  said  decree  is  for  the  sum  of  L.362,  16s.  2^d.,  which  bears  interest  until 
payment,  but  contains  no  decerniture  for  the  interest  prior  to  the  date  of  said  decree: 
Find  that  the  decree  for  the  said  sum  of  expenses  in  the  case  M'Closkie  v.  Struthers, 
for  wliich  the  said  Thomas  Dykes  is  liable,  in  the  name  of  the  said  John  Cullen  as  agent- 
disburser  thereof,  does  not  entitle  the  said  agent  to  claim  interest  on  his  account  prior  to 
the  date  of  said  decree,  and  that,  except  to  the  extent  of  the  decerniture,  the  said  John 
Cullen  is  not  vested  in  any  right,  at  the  instance  of  M'Closkie  or  of  Struthers,  to  proceed 
against  the  defender  Thomas  Dykes  :  Therefore,  find  legal  interest  due  on  the  said  deaee 
from  the  8th  day  of  February  1849  until  the  18th  day  of  October  1851,  when  the  sum 
of  L.204,  8s.  lOd.  was  consigned  by  the  said  Thomas  Dykes  in  the  multiplepoinding: 
Find  that  bank  interest  is  due  on  the  said  sum  of  L.204,  8s.  lOd.,  and  that  legal  interest 
is  due  on  the  balance  of  L.158,  7s.  4^d.  from  the  said  15th  day  of  October  1851  until  pay- 
ment :  Find  no  expenses  due  to  the  said  Thomas  Dykes ;  allow  accounts  of  such  expenses 
as  are  found  due  under  this  interlocutor  to  be  lodged  ;  and  remit,"  &c. 

[S.C.  1  Stu.  1059.] 
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Mrs.  Barbara  Scales  Cleland,  Petitioner. — Marshall,  Jr. 

Entail  Amendment  Ad  (1848) — Feu, — Held  that  feu-rights  authorized  upon  a  summary 
petition  at  the  instance  of  an  heir  of  entail,  under  the  4th  section  of  the  statute,  must 
be  executed  at  the  sight  of  the  Court,  however  unconditional  may  be  the  consenta  of 
the  three  next  heirs  called  under  the  application. 

This  was  an  application  at  the  instance  of  an  heir  of  entail,  for  authority  to  fen 
portions  of  the  entailed  estate.     It  proceeded  on  the  following  section  of  the  statute  :— 

"  That  it  shall  be  lawful  for  any  heir  of  entail,  being  of  lawful  age,  and  in  possession 
of  an  entailed  estate  in  Scotland,  with  such  and  the  like  consents  as  by  this  act  would 
enable  him  to  disentail  such  estate,  to  sell,  alienate,  dispone,  charge  with  debt  or  incum- 
brances, lease  and  feu  such  estate,  in  whole  or  in  part,  and  that  unconditionally,  or 
subject  to  conditions,  restrictions,  and  limitations,  according  to  the  tenor  of  such  conseatB, 
the  authority  of  the  Court  of  Session  being  always  obtained  thereto  in  the  form  and  manner 
hereinafter  provided ;  and  such  heir  of  entail  shall  be  entitled  to  make  and  execute,  at 
the  sight  of  the  Court,  all  such  deeds  of  conveyance,  and  other  deeds  as  may  be  necessary 
for  giving  effect  to  the  sales,  dispositions,  charges,  leases  or  feus,  so  made  and  giantei" 

The  petition  having  been  remitted  to  the  Lord  Ordinary  in  common  form, — 
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Lord  Cowan  reported  verbally,  that  the  requisite  deeds  of  consent  had  been  executed 
by  the  three  heirs  called  under  the  petition;  and  that  the  question  was,  whether, 
considering  the  unconditional  character  of  these  consents,  it  was  necessary  that  these 
deeds  should  be  executed  at  the  sight  of  the  Court,  the  parties  being  anxious  to  saye  the 
expense  which  would  result  from  an  adherence  to  the  strict  letter  of  the  statute  on  this 
point. 

Marshall^  Jr,^  for  petitioner. — ^There  is  nothing  in  the  statute  making  it  absolutely 
imperatiye  that  this  should  be  done.  The  party  is  allowed  to  execute  the  deed  at  the 
sight  of  the  C!ourt.     It  is  not  said  that  he  must  do  so. 

The  Court  were  of  opinion  that  the  statute  was  imperative,  and  appointed  the  deeds 
to  be  executed  at  the  sight  of  the  Court. 

[S.C.  14  D.  1000.] 


No.  314.    XXIV.  Jurist  642.     16  July  1852.     2nd  Div.— Lord  Rutherfurd. 

Dayid  Hill,  Advocator. — Bean  of  Faculty  (MarsfuiM),  Fraser. 

The  Dxjndee,  Perth,  and  Aberdeen  Railway  Junction,  Company, 

Eespondents. — Macfarlane. 

BuAmission^  Renewal  of, — A  B  had  two  claims  against  a  railway  company,  one  of  which 
did,  while  the  other  did  not)  fall  within  the  Lands  Clauses  Consolidation  Act.  A 
submission  of  both  claims  was  entered  into, — the  deed  declaring  that  the  submission 
was  to  be  taken  as  a  submission  within  the  statute,  and  that  the  decision  of  the 
arbiters  was  to  be  given  within  three  months.  The  arbiters  accepted,  and  the  three 
months  expired.  No  decision  having  been  pronounced,  the  parties  indorsed  on  the 
deed  a  minute  of  renewal  in  the  following  terms : — "  Considering  that  H.  W.  and 
P.  C,  the  arbiters  named  and  appointed  by  the  within  submission  entered  into 
between  us,  accepted  of  the  said  submission,  and  appointed  J.  H.  to  be  oversman 
in  the  event  of  their  differing  in  opinion — considering  farther,  that  various  steps  of 
procedure  took  place  in  said  submission,  but,  as  it  has  expired,  it  requires  to  be 
renewed — ^therefore,  and  without  prejudice  to  the  proceedings  which  have  already 
taken  place  before  the  arbiters  in  the  said  within  submission,  the  parties'  sub- 
mitters do  hereby  renew  the  within  submission,  and  empower  the  arbiters  and 
•  oversman  before  named  to  proceed  in  and  determine  the  matters  submitted,  in  the 
same  way  as  if  such  submission  had  never  expired:  And  farther,  the  said  parties' 
submitters  do  hereby  of  new  submit  and  refer  to  the  amicable  decision,  final  sentence, 
and  decreet-arbitral  to  be  given  forth  and  pronounced  by  the  said  H.  W.  and  P.  C,  as 
the  arbiters  appointed  by  the  parties,  and,  in  case  of  difference  in  opinion  between  the 
said  arbiters,  to  the  said  J.  H.,  as  oversman,  the  whole  claims  of  the  parties,  as  specially 
mentioned  in  the  within  written  submission."  Three  months  again  expired  without  a 
decision,  and  the  parties  continued  the  discussion  before  the  arbiters.  Thereafter 
A  B  insisted  in  a  wakening  of  the  action,  which,  prior  to  the  submission,  he  had 
brought  for  the  non-statutory  claim — Hdd  that,  under  the  terms  of  the  minute  of 
renewal  and  the  conduct  of  parties,  the  submission  subsisted  to  the  effect  of  barring 
any  farther  procedure  in  the  action. 

This  was  an  advocation  of  a  process  of  wakening,  raised  by  the  advocator  against  the 
respondents  before  the  Sheriff  of  Perthshire.  The  Sheriff  dismissed  the  action  as  barred 
by  a  submission  previously  entered  into  between  the  parties. 

[643]  The  circumstances  are  fuUy  set  forth  in  the  following  note  of  the  Lord 
Ordinary  reporting  the  cause : — 

"The  advocator  in  this  case  (Hill)  had  two  claims  against  the  respondents,  the 
Dundee  and  Perth  and  Aberdeen  Railway  Junction  Company.  Those  claims  were 
distinct^  and  arising  upon  separate  grounds.  Th^  first  was  for  damages  incurred  in  the 
course  of  the  company's  formation  of  their  railway ;  the  second  was  for  injury  done  by 
the  company  in  the  management  of  the  line  after  it  was  formed,  and  in  the  course  of 
working.  He  made  the  latter  the  subject  of  an  ordinary  action  before  the  Sheriff  of 
Perthshire. 
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"  In  this  stafce  of  things,  the  parties  entered  into  a  submission,  which  was  under  the 
Lands  Clauses  Consolidation  (Scotland)  Act — namely,  the  8th  of  Her  Majesty,  c.  19— eo 
far  as  regarded  the  first  claim,  and  at  common  law  in  so  far  as  regarded  the  second  daim, 
which  had  been  the  subject  of  suit.  To  combine  the  decision  on  these  claims  under  ooe 
form  of  procedure,  they  not  only  especially  empower  the  arbiters  to  name  an  oversman 
as  authorised  by  the  statute,  but  bound  them  to  decide  within  three  months,  as  required 
by  the  statute,  and  further,  declared  specially  that  the  submission  should  be  held  to 
have  been  entered  into  under  and  by  virtue  of  the  Act  the  8th  of  Her  Majesty,  c.  19. 
The  submission  contains  certain  other  powers  consistent  with  the  reference  under  the 
statute,  and  plainly  intended  to  identify,  in  so  far  as  the  parties  could,  the  submisaion 
of  both  claims.  The  arbiters  named  an  oversman.  But  no  award  was  issued  vithin 
the  three  months,  and  this  first  submission  expired  by  the  lapse  of  three  months  from 
its  date,  the  16th  and  18th  January  1850. 

"The  parties  then,  by  indorsation,  dated  the  7th  and  10th  of  May  1850,  on  the  deed 
of  submission,  entered  into  a  new  agreement,  by  which,  in  consideration  of  the  former 
submission^  and  that  the  arbiters  had  accepted  and  appointed  an  oversman,  and  that 
various  steps  of  procedure  had  been  taken,  but  that  it  had  expired,  and  required  to  be 
renewed,  *  therefore,  and  without  prejudice  to  the  proceedings  which  have  already  taken 
'  place  before  the  arbiters  in  the  said  within  submission,  the  parties'  submitters  do  hereby 

*  renew  the  within  submission,  and  empower  the  arbiters  and  oversman  before  named  to 

*  proceed  in  and  determine  the  matters  submitted,  in  the  same  way  as  if  such  submission 

*  had  never  expired ;  and  farther,  the  said  parties'  submitters  do  hereby  of  new  submit 

*  and  refer  to  the  amicable  decision,  final  sentence,  and  decreet^irbitral  to  be  given  forth 

*  and  pronounced  by  the  said  Hugh  Watson  and  Peter  Christie,  as  the  arbiters  appointed 

*  by  the  parties,  and,  in  case  of  diiference  in  opinion  between  the  said  arbiters,  to  tiie  said 
^  James  Home  as  oversman,  the  whole  claims  of  the  parties,  as  specially  mentioned  in  the 

*  within  written  submission.*  The  term  of  three  months  again  expired  in  August  1850, 
without  any  award  by  the  arbiters.  The  arbiters,  however,  pronounced  subsequent 
orders,  which  were  obeyed  by  the  parties,  and,  in  January  1851,  they  had  issued  notes 
of  judgment,  which,  it  is  alleged,  only  required  to  be  reduced  into  the  formal  shape  of  a 
decreet-arbitral.  The  notes  were  unfavourable  to  the  advocator,  and  in  February  1861 
he  raised  an  action  of  wakening  of  the  action  which  he  had  previously  raised  before  the 
Sheriff,  upon  the  ground  that,  by  the  lapse  of  three  months  from  the  date  of  the  renewal 
of  the  submission  without  award,  the  submission  had  expired,  and  he  was  entitled  to 
proceed  under  the  statute  as  regarded  the  one  claim,  and  to  prosecute  at  common  law 
for  the  other. 

t  "  The  respondents  have  pleaded  that  this  action  is  excluded  by  the  submission — that 
the  second  or  renewed  submission  was  not  a  submission  under  the  statute,  but  was  a 
submission  at  common  law — that  it  was  not,  like  the  original  submission,  limited  to 
three  months,  nor  even  to  year  and  day — that  the  parties,  by  proceeding  in  the  submis- 
sion subsequent  to  the  lapse  of  the  three  months,  had  either  proved  that  it  was  not  their 
intention  so  to  limit  its  duration,  or  had  prorogated  it  indefinitely — that  the  arbiters' 
notes  did  not  finally  dispose  of  the  matter  submitted,  and  they  were  not  precluded,  even 
by  the  expiry  of  the  term  of  three  months,  from  reducing  them  into  the  formal  and 
operative  shape  of  a  decreet-arbital — and  that  these  pleas,  if  not  effectual  so  far  as  the 
statutory  claim  was  involved,  were  good  at  least  to  the  extent  of  the  common  law  claim. 

"  Since  the  action  has  been  brought,  much  more  than  the  year  and  day  has  elapsed 
from  the  date  of  the  renewed  submission  of  August  1 850,  without  any  prorogation  by 
the  arbiters  or  oversman — and  without  any  attempt  to  issue  a  formal  award — and  without 
any  ground  for  inferring  prorogation  by  the  acts  of  the  parties ;  the  advocator,  indeed, 
having  specially  denied  the  existence  of  the  submission,  and  refused  to  acknowledge  the 
announced  opinion  of  the  arbiters  as  a  legal  ground  of  judgment. 

"  The  Lord  Ordinary  has  thought  it  proper  to  report  this  case  to  the  Court,  in  respect 
of  the  case  of  Langs  v.  Brown,  which  is  referred  for  the  opinion  of  the  whole  Court,  and 
which  embraces  one  point  at  least  involved  here,  namely,  the  effect  of  the  arbiters*  notes 
considered  as  a  decree,  or  the  power  of  turning  them  into  a  decree  after  the  expiry  of 
the  term  of  submission ;  and  because  also  of  another  point  very  strongly  pleaded,  that 
the  renewed  submission  cannot  be  held  to  have  expired  by  year  and  day,  but  was  good 
for  the  full  period  of  forty  years,  not  containing  a  power  of  prorogation,  nor  the  ordinary 
clause  that  the  decree-arbitral  should  be  pronounced  '  on  or  before  the  day  of 
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*  next  to  come.'    He  thought  it  better  that  the  whole  case  should  be  before 
the  Court  in  those  circumstances. 

**  In  his  own  opinion,  however,  there  is  no  ground  for  either  of  those  questions.  He 
thinks  it  impossible  here  to  separate  the  two  sets  of  claims,  and  to  hold  the  submission 
effectual  touching  the  statutory  claim,  but  ineffectual  as  regards  the  claim  at  common 
law.  He  thinks  they  were  clearly  bound  up  together  in  one  common  course  of  discussion 
and  decision,  and  that  if  the  renewed  submission  was  not  effectual,  or  the  proceedings 
under  it  obligatory,  as  regards  the  statutory  claim,  it  cannot  be  effectual  as  regards  the 
claun  at  common  law.  He  thinks  it  cannot  be  held  that  the  indorsed  agreement  did 
more  than  renew  the  submission,  as  a  submission  under  the  statute,  and  as  a  common 
law  submission  under  similar  provisions  and  conditions. 

**  With  reference  to  the  principles  upon  which  the  Glasgow  Barrhead  and  Neilston 
Railway  Company  v.  The  Nitshill  Coal  Company  and  others  was  decided  in  the  House 
of  Lords,  Aug.  5,  1850  (Bell's  Ap.  Ca.  vol.  vii.,  p.  325),  he  thinks  the  renewed  submis- 
sion, as  a  statutory  submission,  has  fallen,  if  it  ever  was  effectual,  and  that  the  actings 
of  the  parties  could  not  extend  its  endurance ;  but^  if  fallen  as  regards  the  statutory 
claim,  it  cannot,  he  thinks,  subsist  as  regards  the  claim  at  common  law. 

*'  He  is  further  of  opinion,  that  the  parties  cannot  be  held  in  this  instance  to  have 
contemplated  a  submission,  lasting  not  only  during  year  and  day,  and  during  successive 
periods  of  prorogation,  but  indefinitely,  or  at  least  for  forty  years  from  its  date ;  and  it 
will  be  observed,  that  the  acts  and  proceedings  of  the  parties,  from  which  the  prolonga- 
tion of  the  submission  might  be  inferred,  did  not,  as  m  the  case  of  Fleming  r.  Wilson 
and  M'Lellan,  July  7,  1827,  extend  beyond  the  year  and  day." 

The  submission  in  question  had  been  entered  into  between  the  parties  on  16th  and 
18th  January  1850.     The  statutory  claim  was  thus  set  forth  in  the  submission : — 

"  The  Dundee  and  Perth  and  Aberdeen  Railway  Junction  Company,  on  the  one  partj 
and  David  Hill,  farmer,  Pitcog,  on  the  estate  of  Pitfour,  on  the  other  part,  considering 
that  the  said  company,  in  the  course  of  constructing  and  making  said  railway,  took, 
entered  upon,  and  occupied  certain  parts  and  portions  of  the  land  of  the  said  farm  of 
Pitcog,  then  and  now  in  the  occupation  of  the  said  David  Hill ;  and  whereas  the  said 
David  Hill,  having  had  certain  claims  of  compensation  and  damages  against  the  said 
company,  caused  to  be  delivered  to  the  said  company,  on  the  2  2d  December  last,  a  notice 
in  writing,  calling  upon  the  said  company  either  to  pay  the  sums  of  money  therein 
mentioned,  in  name  of  compensation  and  damages,  or  to  summon  a  jury  to  ascertain  the 
sums  due  to  the  said  David  Hill,  in  terms  of  *  the  Lands  Clauses  Consolidation  (Scotland) 

*  Act,  1845 ; '  and  whereas  it  was  subsequently  arranged  and  agreed  upon  between  the 
parties  hereto,  that  the  said  David  Hill  should  pass  from  said  notice,  and  enter  into  the 
present  deed  of  submission,  for  the  purpose  of  ascertaining  the  various  claims  of  com- 
pensation  and  damages  due  or  claimable  by  him  from  said  company,  as  before  and  after 
mentioned : — ^Therefore  the  said  company  and  the  said  David  Hill  have  submitted  and 
referred,  and  do  hereby  submit  and  refer,  to  the  amicable  decision,  final  sentence,  and 
decreet-arbitral  of  Hugh  Watson,  farmer,  Keillor,  and  Peter  Christie,  farmer,  Scotscraig, 
arbiters  mutually  chosen  by  the  said  parties,  and,  in  case  of  their  differing  in  opinion,  to 
any  oversman  to  be  named  by  them,  all  claims  competent  to  the  said  David  Hill 
[6443  ^or  the  land  taken,  and  for  compensation^  f or  the  injury  and  damage  sustained,  or 
which  may  yet  be  sustained,  by  the  said  David  Hill,  as  tenant  of  the  said  farm  of 
Pitcog,  by  reason  of  the  execution  of  the  works  of  the  said  company,  and  the  expenses 
occasioned  to  the  said  David  Hill  in  giving  the  foresaid  notice  for  jury  trial,  and  expenses 
of  visitations  to  his  farm  for  the  purpose  of  substantiating  the  claims  therein  mentioned, 
and  generaUy,  all  claims  of  compensation  and  damages  competent  to  the  said  David 
HiU,  of  whatever  nature  or  description,  arising  out  of,  or  caused  by,  the  construction  of 
the  works  of  the  said  company  upon  his  said  farm  of  Pitcog,  and  the  sums  of  money 
which  the  said  David  Hill  is  entitled  to  receive  from  the  said  company  in  satisfaction  of 
his  said  claims." 

The  non-statutory  claim  was  thus  set  forth  : — 

"  And  whereas  the  said  David  Hill  some  time  ago  raised  and  executed  a  summons  at 
his  instance  before  the  Sheriff  Court  of  Perthshire,  against  the  said  company,  for  the 
sum  of  L.34,  7s.  7d.,  with  the  legal  interest  thereof  from  1st  August  1848,  all  as  fuUy 
narrated  in  said  smnmons,  to  which  action  defences  were  given  in  by  the  said  company, 
and  which  action  is  still  in  dependence  in  said  Court ;  and  now,  seeing  that  the  said 
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David  Hill  and  the  said  company  have  also  agreed  to  submit  and  refer  the  question  of 
liability  involved  in  said  action  against  the  company  in  manner  foresaid ; — therefore  Um 
said  David  Hill  and  the  said  company  have  submitted  and  referred,  and  do  herehf 
submit  and  refer,  to  the  amicable  decision,  final  sentence,  and  decreet«rbitral  of  (he 
said  Hugh  Watson  and  Peter  Christie,  arbiters  foresaid,  or,  in  case  of  differing  in  opinioo, 
to  any  oversman  to  be  named  by  them  as  aforesaid,  the  said  Gustion  or  process." 
The  deed  also  provided  as  follows : — 

"  with  full  power  to  the  said  arbiters  or  oversman  to  receive  the  whole  claims  of  parties 
hereby  submitted,  to  hear  them  or  their  agents  thereon,  take  all  manner  of  probataoD 
they  may  think  necessary,  by  writ,  witnesses,  or  oath  of  parties,  for  determining  the 
various  matters  and  things  hereby  submitted,  and  to  make  interim  awards  to  the  said 
David  Hill ;  and  whatever  the  said  arbiters  or  oversman  shall  determine  in  the  premisea^ 
by  interim  or  final  decreet-arbitral  to  be  pronounced  by  them  or  him  within  three 
months  from  the  last  date  hereof,  both  parties  bind  and  oblige  themselves,  and  the  eud 
railway  company  bind  their  successors  in  office,  and  the  said  David  Hill  binds  and 
obliges  his  heirs,  executors,  and  successors,  to  acquiesce  in,  implement  and  fulfil  to  each 
other,  under  the  penalty  of  L.100  sterling  to  be  paid  by  the  party  failing  to  the  paity 
observing  or  willing  to  observe  the  same,  over  and  above  performance." 

Then  followed  this  clause : — 

"Farther  declaring,  that  this  submission  shall  be  held  to  have  been  entered  into 
under  and  by  virtue  of  an  Act  passed  in  the  8th  year  of  Victoria,  c.  19,  entituled,  *an 
'  Act  for  consolidating  in  one  Act  certain  provisions  usually  inserted  in  acts  authoiiziiig 
*  the  taking  of  lands  for  undertakings  of  a  public  nature  in  Scotland ; '  and  the  said 
arbiters  and  oversman,  and  the  said  parties  hereto,  shall,  xmder  this  submission,  have 
the  powers  and  privileges  and  rights  conferred  on  them  by  the  said  acts." 

The  minute  of  renewal  of  7th  and  10th  May  was  in  the  following  terms : — 

"  Considering  that  Hugh  Watson,  farmer  at  Keillor,  and  Peter  Christie,  fanner  at 
Scotscraig,  the  arbiters  named  and  appointed  by  the  within  submission  entered  into 
between  us,  accepted  of  the  said  submission,  and  appointed  James  Home,  civil-engineer 
in  Edinburgh,  to  be  oversman  in  the  event  of  their  differing  in  opinion — considering 
farther,  that  various  steps  of  procedure  took  place  in  said  submission,  but,  as  it  has 
expired,  it  requires  to  be  renewed — ^therefore,  and  without  prejudice  to  the  proceedings 
which  have  already  taken  place  before  the  arbiters  in  the  said  within  submission,  the 
parties'  submitters  do  hereby  renew  the  within  submission,  and  empower  the  arbiters  and 
oversman  before  named  to  proceed  in  and  determine  the  matters  submitted,  in  the  same 
way  as  if  such  submission  had  never  expired :  And  farther,  the  said  parties'  submitteis 
do  hereby  of  new  submit  and  refer  to  the  amicable  decision,  final  sentence,  and  decreet- 
arbitral  to  be  given  forth  and  pronounced  by  the  said  Hugh  Watson  and  Peter  Chnstie, 
as  the  arbiters  oppointed  by  the  parties,  and,  in  case  of  difierence  in  opinion  betweim 
the  said  arbiters,  to  the  said  James  Home  as  oversman,  the  whole  claims  of  the  parties^ 
as  specially  mentioned  in  the  within  written  submission." 

The  first  additional  plea  in  law  stated  by  the  respondents  was  as  follows  : — 

"  The  action  in  question  was  properly  dismissed  by  the  Sheriif,  in  respect  that  the 
subject-matter  thereof  had  been  referred  by  the  parties  to  arbitration,  and  was  and  is  in 
dependence  in  a  good  valid  subsisting  submission." 

The  case  being  in  to-day's  roll, — 

Maqfarlane  for  respondents — 

This  is  a  very  narrow  point.  The  original  submission  shews,  that  while  one  of  these 
claims  might  have  been  put  forward  and  disposed  of  under  the  railway  acts,  this  claim 
could  not.  The  advocator  discharged,  withdrew,  and  extinguished  his  action  before  the 
SheriflF,  and  consolidated  both  claims  in  this  single  arbitration.  There  is  an  express 
stipulation  that  the  submission  was  only  to  endure  for  three  months.  These  three 
months  expired.  In  May  1850  there  was  a  minute  of  renewal  which  bears — "Consider- 
ing that  Hugh  Watson,  farmer  at  Keillor,  and  Peter  Christie,  farmer  at  Scotscraig^  the 
arbiters  named  and  appointed  by  the  within  submission  entered  into  between  us,  accepted 
of  the  said  submission,  and  appointed  James  Home,  civil-engineer  in  Edinburgh,  to  be 
oversman  in  the  event  of  their  diJQFering  in  opinion — considering  farther,  that  various 
steps  of  procedure  took  place  in  said  submission,  but,  as  it  has  expired,  it  requires  to  be 
renewed — ^therefore,  and  without  prejudice  to  the  proceedings  which  have  already  taken 
place  before  the  arbiters  in  the  said  within  submission,  the  parties'  submittore  do  hereby 
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renew  the  within  submission,  and  empower  the  arbiters  and  orersman  before  named  to 
proceed  in  and  determine  the  matter  submitted,  in  the  same  way  as  if  such  submission 
had  never  expired."  If  it  had  stopped  there,  I  could  not  have  maintained  that  the  sub- 
mission was  renewed  for  a  longer  period  than  the  original  submission.  But  it  goes  on — 
"  And  farther,  the  said  parties'  submitters  do  hereby  of  new  submit  and  refer  to  the 
amicable  decision,  final  sentence,  and  decreet-arbitral  to  be  given  forth  and  pronounced 
by  the  said  Hugh  Watson  and  Peter  Christie,  as  the  arbiters  appointed  by  the  parties, 
and,  in  case  of  difference  in  opinion  between  the  said  arbiters,  to  the  said  James  Home 
as  oversman,  the  whole  claims  of  the  parties,  as  specially  mentioned  in  the  within  written 
submission."  There  is  here  no  limitation  in  regard  to  time.  The  parties  go  on  to  make 
a  new  submission,  which  is  in  itself  complete.  That  is  a  fair  and  legitimate  construction 
of  the  clause.  The  parties  don't  take  the  objection.  They  go  on  to  plead  before  the 
arbiters  beyond  the  expiry  of  the  three  months.  See  Fleming  v.  Wilson  and  M*Lellan, 
July  7,  1827.  We  maintain,  la/,  that  the  submission  did  not  fall ;  and,  2 J,  that  the 
conduct  of  the  parties  construed  the  minute  into  a  power  to  the  arbiters  to  go  on.  But, 
at  all  events,  this  is  sufficient  for  our  success,  that  the  action  before  the  Sheriff  is  with- 
drawn and  extinguished. 

[Lard  Justtce'Clerk. — There  is  no  minute  in  the  process  itself,  by  which  that  action 
is  withdrawnj 

Dean  of  Faculty  for  advocator — 

We  have  an  action  raised  in  October  1849  for  payment  of  a  debt  admittedly  incapable 
of  being  settled  by  the  machinery  of  the  Lands  Clauses  Act.  That  action  depends  for  some 
time,  till  January  1850,  when  there  is  a  submission  which  consists  of  two  parts.  The 
first  consists  of  claims  to  be  settled  under  the  Lands  Clauses  Act.  As  to  the  other 
claim,  which  is  the  subject  of  this  action,  it  was  part  of  the  arrangement  that  the 
machinery  of  the  Lands  Clauses  Act  should  be  introduced.  We  declined  to  enter  into 
the  arrangement  on  any  other  footing.  Now,  if  the  matter  had  rested  upon  this  submis- 
sion, it  is  clear  that  the  agreement  could  not  have  lasted  more  than  three  months.  The 
submission  was  either  competent,  or  it  was  not.  If  it  was  not  competent,  then  there 
never  was  any  good  submission  effectual  to  bar  me  from  insisting  in  my  action.  The 
submission  must  stand  as  a  whole,  or  not  at  all.  But  the  other  side  admit  that  this 
was  an  effectual  submission.  Three  months  expire  on  18th  April,  no  decree-arbitral 
having  been  then  pronounced.  Between  the  18th  of  April  and  the  7th  of  May,  there 
was  nothing  to  prevent  the  action  from  being  wakened  and  insisted  in.  The  parties 
were  then  in  the  same  position  as  if  no  submission  had  ever  been  entered  into.  Is 
it  to  be  said,  that  after  the  minute  of  7  th  and  10th  May,  there  were  two  [645]  sub- 
missions between  the  parties  ?  It  is  impossible  to  put  this  construction  on  the  docu- 
ment^ for  the  two  things  are  quite  inconsistent  the  one  with  the  other.  Three  months 
are  again  allowed  to  expire  from  10th  May.  If  the  submission  did  come  to  an  end  in 
August  1850,  had  it  been  renewed?  It  is  said  to  have  been  virtually  renewed,  because 
the  parties  pleaded  under  it.  Will  that  renew  it  ?  If  the  submission  never  existed 
except  as  a  submission  under  the  Lands  Clauses  Act,  could  it  be  renewed  at  all  except 
under  that  act?  If  the  circumstance  of  these  parties  appearing  before  the  arbiters, 
revives  the  submission,  it  is  a  submission  of  the  same  kind,  and  with  the  same  limitation 
of  three  months.  It  is  settled  law,  that  a  submission  blank  in  the  endurance  is  limited 
to  one  year. — Wallace  v.  Wallace,  M.  639. 

Lord  Jugtice-Clerk, — There  is  some  difficulty  in  this  question.  I  could  not  go  on  the 
distinction  adopted  by  the  Sheriff-depute  of  Perth  (Mr.  Craufurd),  that  the  submission 
subsists  as  to  one  claim  and  not  as  to  the  other.^     I  cannot  concur  in  that  view.     I  don't 

^  "  If  it  had  not  appeared  possible  to  separate  the  present  claim  from  the  statutory 
claims,  the  Sheriff  would  have  had  gre&t  difficulty  in  sustaining  the  plea  of  the  defenders, 
founded  on  the  existence  of  the  submission.  But  he  is,  after  much  consideration,  of 
opinion  that  the  pursuer's  claim  in  this  action  is  separable  from  the  statutory  claims, 
both  because  of  its  nature  as  a  claim  arising  after  completion  of  the  railway^  and  because 
it  was  in  Court  as  a  common  law  ground  of  action  at  the  date  of  the  submission.  When 
thus  separated,  the  submission,  in  so  far  as  regards  this  claim,  may  be  fairly  considered 
as  competently  renewed,  and  as  prorogated  by  the  acts  of  both  parties  beyond  the  period 
of  three  months,  so  that  the  pursuer  is  not  entitled,  after  the  notes  of  the  arbiters  have 
been  issued,  to  repudiate  the  submission,  and  raise  anew  an  action  in  this  Court  to 
enforce  the  claim  which  be  had  specially  submitted." 
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Uiink  it  necessary  to  consider  how  far  this  submission  could  be  made  under  the  Lmds 
Glauses  Act,  except  so  far  as  it  was  limited  to  three  months.  The  parties  give  power  to 
name  an  oversman.  That  submission  unquestionably  fell  cdter  the  lapse  of  three  montha. 
An  interval  took  place,  and  the  submission  was  renewed.  No  notes  were  issued  by  the 
arbiters  during  this  interval.  They  agree  that  the  two  claims  are  to  go  on  together. 
If  the  three  months'  termination  had  still  been  within  the  view  and  intendment  of  the 
parties,  it  is  certainly  remarkable  that  all  reference  to  that  important  clause  should  have 
been  left  out.  The  minute  of  7th  and  10th  May  bears — ^'  Considering  that  Hugh 
Watson,  farmer  at  Keilor,  and  Peter  Christie,  farmer  at  Scotscraig,  the  arbiters  named 
and  appointed  by  the  within  submission  entered  into  between  us,  accepted  of  the  said 
submission,  and  appointed  James  Home,  civil-engineer  in  Edinburgh,  to  be  oversman  in 
the  event  of  their  differing  in  opinion — considering  farther,  that  various  steps  of  pro- 
cedure took  place  in  said  submission,  but,  as  it  has  expired,  it  requires  to  be  renewed^ 
therefore,  and  without  prejudice  to  the  proceedings  which  have  already  taken  place 
before  the  arbiters  in  the  said  within  submission,  the  parties'  submitters  do  hereby  renew 
the  within  submission,  and  empower  the  arbiters  and  oversman  before  named  to  proceed 
in  and  determine  the  matters  submitted,  in  the  same  way  as  if  such  submission  had 
never  expired."  I  really  look  upon  that  as  narrative.  It  was  not  intended  to  renew,  in 
the  strict  sense  of  the  term,  the  arbitration  of  January.  If  they  did,  then  the  parties 
need  not  have  gone  farther  than  the  clause  I  have  read.  But  they  went  on  to  add 
something  substantive,  operative,  and  independent,  which  I  read  as  a  declaration  that 
they  would  not  go  to  law,  but  that  they  would  go  on  with  the  submission — "  And  farther, 
the  said  parties'  submitters  do  hereby  of  new  submit  and  refer  to  the  amicable  decision, 
final  sentence,  and  decreet-arbitral  to  be  given  forth  and  pronounced  by  the  said  Hugh 
Watson  and  Peter  Christie,  as  the  arbiters  appointed  by  the  parties,  and,  in  case  of 
difference  in  opinion  between  the  said  arbiters,  to  the  said  James  Home  as  oversman, 
the  whole  claims  of  the  parties,  as  specially  mentioned  in  the  witliin  written  submission.' 
This,  then,  is  clearly  a  substantive  submission,  complete  in  itself,  and  independent  of  all 
that  went  before.  This  must  be  taken  as  an  ordinary  and  as  an  independent  genenl 
submission.  It  is,  therefore,  a  submission  within  the  rule  of  Fleming  v,  M^Lellui,  and 
does  not  fall  by  lapse  of  year  and  day. 

Lord  Medwyn, — This  is  a  new  and  a  difficult  question ;  but  I  come  to  the  same  con- 
clusion. There  can  be  no  division  between  the  two  clauses  of  the  minute  of  renewal 
The  parties  "  do  hereby  of  new  submit  and  refer,"  &c.  What  was  the  intention  of  this 
renewal  ?  We  can  best  gather  the  intention  of  the  parties  from  their  subsequent  con- 
duct. Aiter  the  lapse  of  the  three  months  from  this  renewal,  each  party  represented 
against  the  views  issued  by  the  arbiters.  This  clearly  shews  that  the  intention  of  the 
parties  was  that  the  submission  was  to  be  persisted  in. 

Lard  Goekbum. — I  come  to  the  same  result,  and  upon  the  same  groimds.  I  doubi 
whether  even  the  first  was  a  proper  statutory  three  month's  submission.  One  of  the 
two  claims  being  beyond  the  statute,  the  parties  bound  both  claims  into  one.  By  con- 
necting the  claim  which  was  not  statutory,  with  the  statutory  claim,  it  appears  tome  that 
the  whole  submission  is  beyond  the  statute. 

But  whether  this  view  be  sound  or  not,  esto  that  the  submission  was  a  statutory  one, 
it  fell  at  the  close  of  three  months.  The  parties  then  came  to  renew  it.  But  how  did 
they  renew  it  1  Not  as  a  statutory  submission  to  endure  three  months.  Neither  they 
nor  the  arbiters  understood  this  to  be  the  meaning  of  the  renewal.  They  renew  it ;  but 
the  minute  of  renewal  contains  an  additional  creation  of  powers  to  the  arbiters  to  take 
it  up  and  renew  it.  I  don't  believe  that  the  parties  intended  this  to  be  a  three  months' 
submission.  Whether  it  is  to  be  kept  up  for  forty  years  or  one  year,  I  do  not  say.  Its 
extension  to  forty  years  is  no  objection.  The  parties  brought  the  matter  between  them 
into  the  shape  of  an  ordinary  submission,  and  that  position,  I  think,  it  still  retains. 

Lord  Murray, — I  agree  generally  with  the  view  expressed  by  the  Lord  Ordinary  in 
his  note.  In  the  original  submission,  it  is  most  positively  laid  down  that  the  arbiters 
are  to  proceed  according  to  the  statutory  provisions,  and  that  a  decision  is  to  be  pio- 
nounced  vrithin  three  months.  The  three  months  expire,  and  there  is  no  decision.  But 
there  is  a  renewal  of  the  submission,  and  the  question  is,  what  does  that  renewal  import 
In  the  first  place,  the  parties  say,  we  hereby  renew  the  within  submission.  This 
minute  of  renewal  is  not  a  separate  deed.  It  is  written  on  the  back  of  the  original 
submission,  and  must  be  taken  as  forming  a  part  of  it.     It  refers  to  it,  adopts  it,  and  is 
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one  and  the  same  with  it.  This  would  have  been  quite  clear  if  only  the  first  clause 
quoted  by  your  Lordship  from  the  minute  of  renewal  had  been  there.  But,  then,  the 
minute  goes  on — of  new  the  parties  submit  and  refer  their  whole  claims  as  specially 
mentioned.  The  object  of  this  was  to  put  it  in  the  power  of  the  arbiters  to  look  at 
their  whole  claims.  It  gave  them  power  to  consider  the  whole  of  them  as  before,  but 
also,  as  before,  to  decide  upon  them  within  three  months.  There  is  nothing  but  a 
renewal  of  the  submission  for  the  same  period  for  which  it  originally  stood.  It  is  clearly 
a  renewal  of  that  submission,  of  which  a  leading  feature  was,  that  it  was  to  be  limited 
to  three  months.  How  can  such  a  renewal  make  it  a  submission  for  forty  years  ?  It 
seems  to  me  that  we  are  going  entirely  out  of  the  way  in  arriving  at  such  a  result. 

The  Court  pronounced  the  following  interlocutor : — 

"  Sustain  the  first  additional  plea  in  law  stated  by  the  respondents  in  this  Court,  that 
the  submission  of  the  claim  insisted  on  in  the  action  still  subsists,  and  find  that  the  advo- 
cator is  excluded  from  going  on  with  the  action  in  the  Inferior  Court :  Find  the  defenders 
entitled  to  expenses  as  in  the  interlocutor  dated  17th  October  last^  and  also  to  the 
expenses  incurred  in  this  Court ;  appoint  an  account,"  &c. 

[S.C.  U  D.  1034.] 


No.  315.     XXIV.  Jurist  645.     16  July  1852.     2nd  Div.— Lord  Rutherfurd. 

George  Smart,  Pursuer  and  Advocator. — Deas. 

John  Begg,  Defender  and  Bespondent. — Buchanan, 

Expenses — Honorarium, — Held  that  the  expense  of  copying  Inferior  Court  pleadings 
could  not  be  made  a  charge  against  the  losing  party,  even  to  the  extent  of  fees  for  a 
memorial. 

This  was  an  action  in  the  Sheriff  Court  of  Aberdeen,  in  which  the  defender  and 
respondent  obtained  absolvitor  with  expenses. 

[646]  Li  an  advocation,  the  Lord  Ordinary  of  new  assoilzied  with  expenses  in  the 
Court  of  Session  and  in  the  Inferior  Court.     To  this  judgment  the  Court  adhered. 

The  auditor,  in  taxing  the  respondent's  account,  disallowed  a  charge  made  for  copies 
of  mutual  minutes  and  revised  minutes  of  debate,  drawn  by  counsel,  upon  the  proofs  for 
both  parties,  and  which  had  been  lodged  in  the  Inferior  Court  by  order  of  the  Sheriff. 

This  was  an  objection  to  the  report  in  respect  of  this  disallowance. 

Deas  in  support  of  the  auditor's  report — The  charge  has  rightly  been  disallowed  by 
the  auditor,  following  the  case  of  Hall  v,  Whillis,  14  D.  626.  It  is  said  there  might 
have  been  a  memorial.  This  is  not  a  case  in  which  a  memorial  could  have  been  of  any 
assistance. 

Zxyrd  Justiee-Clerh, — ^A  memorial  is  under  the  check  of  the  auditor,  who  has  no 
control  over  the  Inferior  Court  proceedings. 

Bvchanan  for  objector — ^There  was  here  no  memorial.  The  auditor  might  at  least 
allow  what  would  be  a  reasonable  charge  for  a  memorial. 

Lord  Justice-Clerk, — We  cannot  depart  from  the  rule  laid  down  in  the  case  of  Hall 
r.  Whillis. 

The  other  Judges  concurred. 

Objection  repelled. 

No.  316.       XXIV.  Jurist  646.     17  July  1852.     1st  Div.— Lord  Robertson. 

William  Brown,  Pursuer. — Houston, 

Thomas  Hunter  and  John  Couper,  Defenders. — Maidment, 

Jurisdictum — Process — Foreign, — ^Where  an  action  was  raised  for  payment  of  the 
balance,  being  less  than  L.25,  remaining  due  on  a  promissory-note  granted  by  three 
parties,  one  of  whom  had  since  left  Scotland — Held  that  the  action  was  properly 
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directed  against  the  whole  parties  as  defenders,  the  absent  one  being  edictally  cited,^ 
and  was  competent  in  the  Court  of  Session. 


Thonuts  Hunter,  the  late  David  Couper,  and  James  Robertson,  granted  to 
pursuer  a  promissory-note  for  L.30.  The  present  was  an  action  for  payment  of  L.21, 16i, 
the  balance  remaining  due,  against  Hxmter,  John  Couper  as  representing  his  deceased 
father,  and  Robertson,  who  was  designed  as  "formerly  ironmonger  in  Dysart,  aod 
presently  in  New  York,  or  elsewhere  furth  of  Scotland." 

Robertson  was  cited  edictally.  Hxmter  and  Couper  gave  in  separate  defences,— 
Hunter's  second,  and  Couper's^r*^  defence  being — 

"The  present  action  is  incompetent,  in  respect  that  an  action  cannot,  in  the  &st 
instance,  be  brought  in  the  Court  of  Session  for  a  sum  under  L.25 — Vide  statute 
50  Geo.  III.  c.  112,  sect.  28." 

They  also  pleaded,  that  in  respect  the  whole  of  the  parties  to  the  promissory-note 
had  not  been  legally  called  as  defenders,  the  action  must  fall,  or  at  least,  be  sisted  till 
this  was  done. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

"  In  respect  the  promissory-note  libelled  on  is  dated  within  Scotland,  and  bears  to 
have  been  granted  by  three  persons,  conjunctly  and  severally,  and  that  it  is  alleged  in 
the  summons,  and  not  denied,  that  James  Robertson,  one  of  the  acceptors,  is  presentlj 
in  New  York,  America,  or  elsewhere  furth  of  Scotland,  and,  consequently,  could  not  l» 
made  a  party  in  any  action  in  any  Inferior  Court  of  Scotland ;  and  in  respect  it  wis 
correct  and  proper,  in  libelling  on  said  promissory-note,  to  call  all  the  acceptors,  or  their 
representatives,  as  defenders — ^repels  the  first  defence  for  John  Couper,  and  second 
defence  for  Thomas  Hunter,  and  appoints  the  case  to  be  enrolled,  in  order  that  the 
defenders  may  state  whether  they  acquiesce  in  this  finding,  and  that  the  other  pre- 
liminary defence  may  be  disposed  of." 

The  defenders  reclaimed,  praying  the  Court  "  to  sustain  the  defence  of  no  jurisdic- 
tion, and  to  dismiss  the  action." 

Maidment  for  defenders — First,  Under  the  general  rule,  the  action  was  certainly 
incompetent,  as  concluding  for  a  sum  below  L.25.  This  objection  had  been  over-ruled 
on  the  ground  that  one  of  the  parties  concluded  against  was  out  of  Scotland.  Bnt, 
secondly,  A  party  furth  of  Scotland  could  not  be  subjected  to  the  jurisdiction  of  the 
Court  of  Session  unless  either  he  held  heritage  in  Scotland,  or  jurisdiction  had  been 
founded  against  him.  The  defender  Robertson  stood  in  neither  of  these  positions. 
The  Court  had  no  jurisdiction,  and  he  could  not  be  competently  called.  The  defenders' 
plea  was,  that  all  parties  must  be  called,  and  this  was  the  ground  on  which  the  pursuer 
maintained  that  the  action  was  competently  brought  in  the  Court  of  Session.  But  if 
the  defenders'  plea  was  valid,  the  action  must  be  dismissed,  since  all  parties  had  not 
been,  and  could  not  be  called.  If,  on  the  other  hand,  it  was  said — ^which  the  puisuei; 
however,  could  not  say — that  there  was  no  need  for  calling  Robertson,  then,  since  the 
action  in  the  Court  of  Session  was  no  action  against  Robertson,  there  was  no  reason 
why  the  action  should  not  have  been  brought  against  the  other  defenders,  who  both 
resided  in  the  same  county,  in  the  Sheriff  Court. 

Lord  Ouninghame, — My  impression  is  the  strongest  possible,  that  summonses  against 
several  parties  conjunctly  bound  for  a  sum  below  L.25,  but  who  lived  in  different  juris- 
dictions, have  been  held  to  be  competently  brought  in  the  Court  of  Session.  The 
objection  that  is  here  made,  that  there  is  no  jurisdiction,  is  one  that  might  be  raised 
every  day,  where  there  are  several  parties  conjunctly  bound,  and  the  action  is  raised 
against  all  of  them. 

Lord  President — The  Lord  Ordinary  has  not  dealt  with  the  defence  of  no  jurisdic- 
tion. The  objection  pleaded  to  him  was,  that  the  sum  concluded  for  was  below  L25  ; 
and  the  answer  made  was,  that  one  of  the  parties  was  out  of  the  country,  and  his  Lord- 
ship repels  the  objection  on  that  groimd.  I  doubt  whether,  under  this  reclaiming  note^ 
we  can  deal  with  the  other  point. 

Lord  Ivory. — I  also  have  the  strongest  recollection  of  many  such  cases  as  those  to 
which  Lord  Cuninghame  has  referred.  If  the  principle  holds  good  with  regard  to 
parties  residing  in  different  shires,  it  must  do  so  with  regard  to  foreigners.  This  Court 
will  give  the  remedy  where  the  party  cannot  otherwise  get  justice.  I  see  nothing  here 
to  prevent  decree  in  absence  against  Robertson.     We  do  not  know  how  long  he  has 
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been  away,  though,  it  would  appear,  only  for  a  short  time ;  but  however  long  he  may 
have  been,  if  he  has  not  fairly  been  subjected  to  another  jurisdiction — and  it  is  not 
said  that  he  has — I  do  not  see  that  we  can  sustain  this  objection.  We  are  not  bound 
to  take  for  granted  all  that  would  negative,  and  not  what  would  support,  the  summons. 
If  the  defenders  were  to  allege  that  he  had  been  in  New  York  for  a  long  time,  and  had 
acquired  a  domicile  there,  that  would  have  been  a  different  matter.  But  then,  I  do  not 
know  that  it  is  for  this  party  to  state  the  objection.  Kobertson  himself  might  state  it, 
but  it  is  not  for  another  to  raise  the  objection.  I  do  not  know  that,  when  there  is  an 
edictal  citation  against  one  of  the  parties,  who  is  out  of  Scotland,  and  who  makes  no 
objection,  the  joint  defender  can  raise  the  objection.  I  think,  therefore,  this  is  a  good 
action. 

Lord  Ouninghame, — I  have  such  a  strong  recollection  of  the  practice  in  analogous 
cases,  that  I  have  no  difficulty  in  adhering. 

Lord  President, — Very  serious  results  might  follow  from  a  [647]  different  view.  No 
other  Court  but  this  one  can  have  jurisdiction.  The  plea  is,  that  all  parties  must  be  called, 
and  that  if  the  pursuer  cannot  call  Robertson,  he  ccumot  call  any  of  the  otheft.  To 
sustain  the  defences,  would  just  be  to  say,  that  when  one  of  three  persons  conjunctly 
bound  is  abroad,  having  no  heritage,  and  not  in  such  a  position  that  jurisdiction  can  be 
founded  against  him,  the  others  are  to  go  free. 

TJie  Court  adhered, 

[S.C.  14  D.  1047.] 
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Mrs.  M.  W.  MoRRiES  Stirling  and  Husband,  Petitioners.— *i>w7w?a5. 

Entail — Improvements — StatiUe  11  and  12  Vict,  c,  36,  sect,  26. — Question^  Whether  the 
embanking  of  a  river  is  a  permanent  improvement  under  sect.  26  of  the  Entail 
Amendment  Act  ?  And  opinion,  That  compensation  money  consigned  by  a  railway 
company,  cannot,  under  that  act,  be  applied  in  repayment  of  the  expense  of  embank- 
ments made  prior  to  the  passing  thereof. 

This  was  a  petition,  imder  sect.  26  of  the  Entail  Amendment  Act,  11  and  12  Vict, 
c.  36,  for  authority  to  apply  the  sum  of  L.1666,  6s.  4d.  of  compensation  money  con- 
signed in  bank  by  a  railway  company,  in  repayment  pro  tanto  of  expenditure  in  alleged 
permanent  improvements  on  the  entailed  estate  of  Blackgrange,  to  the  amount  of 
L.2555,  2s.  2d. 

On  remit  in  terms  of  the  statute,  it  was  reported,  that  of  the  improvement  expendi- 
ture set  forth  in  the  petition,  L.1968,  Os.  4d.  had  been  expended  in  improvements  of 
the  nature  contemplated  by  the  Montgomery  Act,  10  Geo.  III.  c.  56 ;  that  the  balance 
of  L.587,  Is.  lOd.  had  been  expended,  not  in  improvements  of  the  nature  contemplated 
by  the  Montgomery  Act,  but  in  embanking  the  river  Forth  ;  and  that  the  embankments 
had  permanently  improved  the  estate. 

The  embankments  in  question  having  been  executed  prior  to  the  passing  of  the 
Entail  Amendent  Act,  the  question  arose,  whether,  under  that  act,  any  part  of  the  con- 
signed money  could  be  applied  in  repayment  thereof ;  and  the  petitioner  having  craved  that 
the  consigned  money  should  be  applied  first  to  the  repayment  of  the  embank-  [648]  -ment 
expenditure,  the  Lord  Ordinary  reported  the  case  to  the  Court. 

Dwndas  for  petitioners. — The  question,  whether  the  improvements  were  made 
before  or  after  the  passing  of  the  act,  was  of  no  consequence.  The  words  of  the  statute 
were,  that  consigned  money  might  be  applied  in  permanently  improving  the  estate, 
"or  in  repayment  of  money  already  expended  in  such  improvements." 

Lord  President. — How  far  is  this  to  be  carried  1  Take  the  case  of  an  improvement 
made  forty  years  ago. 

Lord  Ivory. — The  case  is  that  of  improvements  which,  at  the  time  they  were  made, 
were  not  authorized  by  any  statute. 

Lord  President. — There  are  two  points : — 1.  Whether  the  improvements  are  within 
the  nature  of  the  statute  founded  on  by  the  petitioner;  and,  2e2,  Whether  they  are 
within  the  time  of  that  statute.  I  think  there  must  be  some  limit  to  the  tin^e  we  are  to 
go  back  to. 
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Lundas. — The  embankiuents  were  certainly  all  made  since  1839. 

Lord  Cvnwghame. — I  do  not  think,  in  granting  this  application,  we  should  introduce 
any  dangerous  principle.  Where,  for  instance,  a  person  had  made  a  canal  a  long  time 
ago,  we  might  refuse  such  a  petition  on  the  ground  that  he  had  paid  himself ;  but  where 
we  haye  a  statute  authorizing  repayment  of  all  improvements  made,  or  that  haye  hees 
made,  I  think  we  may  fairly  include  therein  improvements  made  within  eight  years  of 
the  passing  of  the  act.  The  limit  of  time  taken  in  the  present  case,  so  far  from  being 
extreme,  I  think  is  very  reasonable. 

Lord  Ivory. — This  is  a  pure  question  of  construction  of  the  statute.  Whether  the 
alleged  improvements  have  been  beneficial  to  the  estate  or  not^ — whether  they  aie 
ancient  or  modem,  executed  eight  or  eighty  years  ago, — is  of  no  consequence.  I  see 
nothing  in  the  statute  referring  to  such  considerations.  We  must  pronounce  judgment 
under  the  statute  in  the  present  case,  on  grounds  capable  of  being  applied  to  eveiy 
case  under  the  statute.  I  am  sorry  to  be  obliged  to  give  my  opinion  at  once  ;  but  if  I 
must  do  so,  I  can  only  give  it  according  to  the  best  of  the  opportunity  which  I  hare. 
Previ^s  to  the  passing  of  the  Entail  Amendment  Act,  there  was  no  statute  allowing 
anything  for  improvements,  except  the  Montgomery  Act.  The  improvements  allowed 
by  it  were  always  spoken  of  as  permanent  improvements.  Now  if  the  Entail  Amend- 
ment Act  had  contained  no  otjier  enactment  with  regard  to  improvements  than  thit 
contained  in  sect.  26,  is  there  anything  in  that  clause  which  could  have  entitled  an  heir 
of  entail  to  be  repaid  for  improvements  made  long  prior  to  the  passing  of  the  act,  and 
for  which,  at  the  time  they  were  made,  he  could  never  have  expected  to  be  repaid! 
That  clause  looks  to  two  things — property  already  entailed,  but  which  has  been  reduced 
into  entailed  money — or  to  money  ordered  to  be  invested  in  land  under  the  same  destina- 
tion as  an  estate  already  entailed.  These,  the  statute  says,  are  to  be  dealt  with  in  two 
wa,yB—firgty  if  the  heir  in  possession  can  disentail  the  estate,  the  money  may  be  dealt 
with  in  a  particular  way ;  and,  secondly ^  "  if  such  heir  of  entail  shall  not  be  entitled  to 
acquire  such  estate  in  fee-simple,"  the  money  is  to  be  applied  "  towards  payment  of 
entailer's  debts,  or  in  or  towards  payment  of  any  money  charged  on  the  fee  of  such  entailed 
estate,  under  this  or  any  other  act^  or  in  redemption  of  the  land-tax  affecting  such  entailed 
estate,  or  in  permanently  improving  the  same,  or  in  repayment  of  money  already  expended 
in  such  improvements."  Now,  these  must  be  improvements  which  were  chargeable  at  the 
time  the  statute  passed.  The  object  of  the  statute  is,  not  to  make  a  claim  chargeable  which 
was  not  so  before  the  statute  passed.  It  simply  refers  to  claims  which  could  have  been 
made  chargeable  under,  to  improvements  which  were  authorized  by,  the  Montgomen 
Act.  This  statute  introduces  just  two  things  in  regard  to  improvements.  It  widens  the 
improvements  which  can  be  made  chargeable  in  sect.  14,  and  broadens  the  operation  of  the 
Montgomery  Act  in  sects.  16  and  20.  But  the  14th  clause  has  in  view  only  improT^ 
ments  made  subsequent  to  the  passing  of  this  act.  Then  sect.  16  refers  to  improvements, 
whether  prior  or  subsequent,  of  the  nature  of  the  improvements  of  the  prior  clause,  that 
is,  of  the  nature  of  the  improvements  under  the  Montgomery  Act.  That  does  not  extend 
the  provisions  of  the  Montogomery  Act  with  regard  to  improvements,  but  it  extends  the 
remedy  as  to  those  which  might  have  been  included  in  the  procedure  authorized  by  the 
Montgomery  Act.  If  the  party  can  satisfy  the  Court  that  these  improvements  were  of 
the  nature  contemplated  by  the  Montgomery  Act,  the  Court  can  authorize  the  burdening 
of  the  estate  as  if  they  were  improvements  under  this  act.  It  gives  them  the  benefit 
though  the  course  pointed  out  in  the  Montogomery  Act  has  not  been  followed.  So  the 
statute  does  two  things: — It  gives  a  remedy  with  regard  to  past  improvements,  and 
regulates  all  after  improvements.  It  is  admitted  that  the  improvements  now  in  question 
were  not  of  the  nature  contemplated  in  the  Montgomery  Act.  Now  sect.  20  of  the 
Entail  Amendment  Act  refers  to  the  making  of  private  roads,  and  constitutes  them  a 
permanent  improvement.  No  doubt  they  had  always  been  that,  but  it  was  doubted 
whether  they  came  within  the  permanent  improvements  contemplated  by  the  Montgomeiy 
Act,  and  so  they  were  specially  declared  to  be  such ;  but  it  is  only  stated  that  they 
shall  be  so  from  the  passing  of  the  statute.  That  is  not  a  narrowing  of  the  act;  bnt  is 
it  not  saying,  that  if  the  heir  of  entail  had  made  them  permanent  improvements  befoie 
the  passing  of  the  statute,  he  would  not  have  been  entitled  to  be  repaid  for  them  I 
According  to  the  petitioner's  argument,  he  would  have  been  entitled  to  be  so  repaid,  for 
his  argument  is,  that  while  his  operations  are  not  improvements  which  could  have  heen 
charged  prior  to  the  passing  of  the  statute,  still  they  are  to  be  chargeable  under  sect  ^ 
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That  does  not  seem  to  me  the  way  in  which  the  statute  is  to  be  read.  If  the  question 
had  arisen  the  day  after,  or  if  the  improvements  had  been  made  the  year  before  the 
statute  passed,  the  case  would  have  been  exactly  the  same.  The  length  of  time  can 
make  no  difference ;  and  unless  there  be  precedents  on  the  pointy  I  am  certainly  not 
disposed  to  apply  the  provisions  of  sect.  26  to  the  present  case. 

Lord  President. — Is  it  necessary  to  pronounce  any  special  judgment  ?  There  are  two 
points — 'firsts  the  nature  of  the  improvements ;  and,  2(2,  their  retrospective  effect. 

Dundcu  stated,  that  he  withdrew  his  motion  to  have  the  consigned  money  applied 
in  the  first  instance  to  the  repayment  of  the  embankment  expenditure,  and  now  craved 
warrant  to  apply  the  same  in  repayment  pro  ianto  of  the  expenditure  authorized  by  the 
Montgomery  Act.  As  this  portion  of  the  debt  would  more  than  swallow  up  the  whole 
consigned  money,  it  would  be  unnecessary  to  pronounce  any  decision  on  the  point  which 
had  been  under  discussion. 

Warrant  grunted  as  now  craved. 
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Alrxander  Mitchrll  and  William  Mitchell  Innes,  Pursuers. — Dean  of 

Faculty  {Marshall). 

The  Lieges,  Defenders. 
Proving  the  Tenor — Interest — Ultimus  Hcerea — Process. 

An  action  of  proving  the  tenor  of  certain  documents,  in  regard  to  which  no  person, 
other  than  the  pursuers,  had  any  interest,  held  to  be  rightly  directed,  following  the  form 
of  a  declarator  of  ultinius  hceres,  against  the  lieges,  as  defenders. 
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Peter  Gray,  Pursuer. — Fraser. 

Mary  Kobertson  and  Alexander  M'Lean,  Defenders. — Buchanan. 

Charge — Citation— Process — Domicile — Reduction. — In  a  reduction  of  a  charge  and 
warrant  of  imprisonment^  on  the  ground  that  the  copy  charge  had  not  been  left  at  the 
proper  domicile  of  the  debtor — Circumstances  which  were  found  insufficient  to  support 
the  action. 

This  was  a  reduction  of  a  charge  and  warrant  of  imprisonment. 

The  charge  proceeded  on  a  decree  obtained  by  Mary  Robertson,  before  the  Sheriff- 
Ck)urt  of  Glasgow,  for  payment  of  inlying  charges  and  aliment  of  a  natural  child  of  which 
she  had  been  delivered  in  August  1850,  against  the  pursuer,  as  the  reputed  father. 

The  charge  bore  to  have  been  executed  by  leaving  a  copy  at  the  pursuer's  dwelling* 
place  in  Brown  Street,  Glasgow,  the  messenger  (who  was  the  other  defender  McLean) 
not  having  been  able  to  find  him  personally. 

The  pursuer's  allegations  as  to  his  residence  at  the  time  when  the  charge  was  so  left, 
were  as  follows : — 

He  kept  a  public  house  in  Brown  Street  tiU  April  1851.  He  then  sold  his  business 
to  John  Gray,  who  established  himself  there  in  his  stead.  From  Glasgow  he  went  to 
Liverpool,  and  after  being  there  for  six  weeks,  he  took  ship  fov  Archangel.  The  ship 
was  driven  into  Tobermory  by  stress  of  weather.  At  this  place  he  left  her,  came  to 
Glasgow  for  two  days,  and  afterwards  went  to  Arrochar.  This  was  in  June  [164]  1851. 
On  his  arrival  at  Arrochar,  he  went  to  his  mother's  house,  with  whom  he  had  formerly 
lived  before  he  went  to  Glasgow  to  carry  on  the  business  of  a  spirit-dealer.  He  wrought 
as  a  labourer  for  some  time  at  Arrochar,  and  was  there  employed  by  Mr.  Pyle,  the  keeper 
of  the  Tarbet  Inn  on  Loch  Lomond. 

He  had  occasion  to  be  in  Glasgow  for  a  few  days  towards  the  end  of  November  1851, 
and  while  visiting  his  brother  at  his  old  house  in  Brown  Street,  he  was  apprehended  oq 
tb^  ^'^th  of  that  month,  and  put  into  jail. 
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The  Lord  Ordinary,  on  4th  December  1862,  pronounced  the  following  interlocutor:— 

"  Finds  that  the  allegations  in  the  record  are  relevant  to  sustain  the  conclusioD8  of 
the  action,  and  ai)point8  the  cause  to  be  enrolled,  with  a  view  to  adjust  the  mode  in 
which  the  proof  is  to  be  taken. 

"  Note. — The  allegations  in  the  record  are  no  doubt  very  vague  and  indefinite,  snd 
the  circumstances  of  the  case  are  of  a  suspicious  and  unsatisfactory  character.  But  after 
fully  considering  the  pursuer's  averments,  the  Lord  Ordinary  is  not  prepared  to  say  thit 
the  action  can  at  once  be  put  out  of  Court  without  allowing  inquiry.  He  thinks  it  right, 
however,  to  warn  the  pursuer,  that  the  proof  as  to  his  residence  and  occupation,  bm 
the  time  he  alleges  that  he  leiPt  Glasgow  down  to  the  very  period  of  his  apprehenaoo, 
will  require  to  be  more  minute  and  detailed  than  the  statements  in  his  condescendence." 

The  defender  reclaimed.     At  advising. 

Lord  JuLstiee-Clerk. — I  am  for  dismissing  the  action,  and  think  the  charge  was  com- 
petently left  at  the  place  where  it  was  left.  I  don't  say  that  it  would  not  have  beta 
competent  if  it  had  been  left  at  the  mother's  or  at  Mr.  Pyle's.  The  defender  goes  to 
Glasgow,  and  is  there  when  the  action  is  raised.  He  sells  the  shop  he  had  opened  there, 
and  then  goes  to  Liverpool,  taking  money  with  him.  He  there  takes  ship  for  Archangel, 
and  is  wrecked  at  Tobermory.  He  comes  to  Glasgow  in  the  month  of  June.  During 
some  time  in  autumn  he  is  in  Glasgow.  The  charge  is  left  at  his  brother's,  and  then, 
after  the  expiry  of  the  days  of  charge,  he  is  found  living  in  the  house  where  it  was  left 
These  facts  seem  sufficient,  on  his  own  statement,  to  shew  that  there  is  no  ground  for 
reducing  the  charge. 

Lard  Cockbum, — We  are  not  heiie  deciding  any  question  of  general  principle,  bnt 
merely  proceeding  upon  the  special  facts.  I  think  there  is  enough  to  make  the  defender 
liable ;  and  I  am  not  for  stretching  circumstances  so  as  to  make  them  either  exclude 
or  include  charges. 

luord  Murray. — I  do  not  think  the  pursuer  has  condescended  on  facts  sufficient  to 
sustain  the  reduction. 

Lord  Wood. — I  concur,  but  not  without  difficulty.  The  facts  servering  this  party 
from  Glasgow,  seem  very  strong.  If,  after  being  driven  on  the  Scotch  coast  by  str^  of 
weather,  he  had  not  returned  to  Glasgow,  no  charge  could  have  been  left  for  him  at  any 
house  there ;  he  could  only  have  been  charged  personally. 

AUe7'y  and  dismiss. 

XXV.  Jurist  245.     17  Feb.  1853.     2nd  Div.— Loi-<l  Rutherfurd. 

The  Edinburgh  and  Glasgow  Bank,  Pursuers. — Mar/a/ lane. 

William  Steele,  Defender. — Penney,  Youn^, 

Obligation — Personal  Liability — Agreement — ConstrvAtion — Proof, — Terms  of  missiTes 
of  offer  and  acce])tance  in  regard  to  the  purchase  of  a  security,  and  circumstances  in 
which — Held^  in  an  action  for  implement  against  the  offerer,  (1.)  That,  under  tlie 
missives,  the  defender  was  personally  and  individually  liable.  (2.)  That  it  was 
incompetent  for  him,  by  reference  to  correspondence,  whether  prior  or  posterior  to  the 
date  of  the  missives,  to  shew  that  the  understanding  of  parties  was,  that  he  had  bound 
himself  in  them,  not  individually,  but  only  as  representing  third  parties  in  the 
capacity  of  their  law-agent. 

Assignation — Absolute  and  Redeemable  Rights, — A  party  held  an  absolute  disposition 
with  infeftment  over  subjects  belonging  to  a  party  who  was  afterwards  sequestrated. 
There  was  no  back-fetter  or  similar  document  qualifying  the  disposition,  but,  in  the 
debtor's  sequestration,  the  holder  claimed  as  a  creditor,  valuing  and  deducting  tk 
subjects  held  by  him  as  a  mere  security.  Thereupon  another  person  having  entered 
into  an  agreement  with  the  creditor  to  purchase  his  right  in  the  subjects  held  by  lam, 
the  seller,  in  claiming  implement  from  the  purchaser,  tendered  an  assignation  of  his 
right,  describing  it  as  in  security  for  a  debt  specified,  while  the  purchaser  insisted  that 
it  should  be  assigned  in  the  same  absolute  form  in  which  it  stood  in  the  seDer's  titles. 
Question,  Whether,  in  the  circumstances,  the  seller  was  bound  to  assign  absolately? 
But — Heldj  that  whether  the  seller  was  so  bound  or  not,  the  extrajudicial  refusal  of 
the  seller  so  to  assign,  did  not  amount  to  a  failure  of  implement  on  his  part,  and  was 
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no  defence  against  the  purchaser's  liability  in  an  action  against  him  for  fulfilment, — 
the  seller  offering  to  grant  an  assignment  in  such  terms  as  might  be  adjusted  by  the 
Court. 

Archibald  Brothers  became  bankrupt,  and  were  sequestrated  in  January  1851.  A 
competition  for  the  trusteeship  took  place  between  Messrs.  Foulds  and  Meldrum.  The 
defender  acted  as  law-agent  in  the  competition  for  Foulds  and  his  supporters,  while  the 
pursuers,  who  were  creditors  in  the  sequestration,  favoured  the  claims  of  Meldrum. 

The  pursuers  held  in  security  of  their  debt  a  mill  and  other  heritable  subjects 
belonging  to  the  bankrupts.  The  disposition  on  which  they  were  infeft,  was  in  the 
form  of  absolute  sale,  and  was  not  qualified  by  any  back-letter  or  similar  document. 
The  pursuers  claimed  in  the  sequestration,  and,  in  their  affidavit,  specified  the  subjects 
as  held  by  them  in  security,  valued  the  security,  and  claimed  on  the  balance.  They  also 
held  a  lease  of  the  subjects  from  the  bankrupt,  and  this  was  also  valued  and  deducted  as 
a  security. 

In  the  competition,  Meldrum  was  preferred  by  the  Court  of  Session,  and  an  appeal 
presented  for  Foulds  to  the  House  of  Lords.  In  this  position  of  matters,  the 
[246]  following  missive-offer  was  addressed  by  the  defender  to  the  pursuers : — 

^^  Glasgow,  20th  October  1851. — To  Charles  James  Kerr,  Esq.,  secretary,  and  for 
behoof  of  the  Edinburgh  and  Glasgow  Bank,  ^mhurgh-— Archibald  BroWs  Seqn, — I 
hereby  offer  you  the  sum  of  L.4585  for  an  assignment  to  the  debt  due  to  the  bank  by 
the  bankrupts,  upon  making  payment  of  which,  the  bank  shall  be  bound  to  convey  to 
me,  or  to  my  assignees  at  our  expense,  aU  right  or  interest  belonging  to  the  bank  in  the 
lands,  mill,  and  machinery  at  Keillersbrae,  under  the  absolute  conveyance  in  favour  of 
the  bank,  and  relative  lease,  and  I  will  free  and  relieve  the  bank  of  all  feu-duties  and 
other  burdens  affecting  the  subjects,  past  and  future,  so  far  as  not  already  paid,  and 
imdertake  the  responsibility  of  obtaining  the  consent  of  the  Earl  of  Mar,  as  superior,  to 
the  conveyance  of  the  subjects  in  my  favour. 

"  In  regard  to  the  mode  of  payment,  I  am  to  have  the  option  of  paying  L.3000  in 
cash  on  or  l:)efore  1st  December  next,  and  the  balance  by  a  bill,  with  security  to  the 
satisfaction  of  the  bank,  at  twelve  months  from  1st  October  current.  If  I  settle  in  this 
manner,  I  shall  only  be  chargeable  with  interest  at  the  rate  of  two  and  a  half  per  cent, 
upon  these  sums  respectively,  from  said  Ist  October  ciUTent.  If  I  do  not  pay  the 
L.3000  in  cash  as  above,  then  I  shall  be  bound  to  pay  that  sum  by  bill,  with  security  to 
the  satisfaction  of  the  bank,  at  six  months  from  said  date  j  and  in  that  case  I  shall  be 
chargeable  with  interest  at  the  rate  of  five  per  cent,  on  the  whole  price,  from  the  said 
1st  of  October  current. 

"  I  shall  have  the  foresaid  period,  until  1st  December,  to  find  the  cash,  and  name  the 
security.  The  above  price  is  to  be  held  as  in  full  of  the  outlays  in  keeping  up  the  mill, 
and  the  expenses  incurred  by  the  bank  and  by  !Mr.  Meldrum  in  the  competition  with 
Mr.  Foulds,  and  which  have  been  ascertained  to  amount  to  L.285 ;  and  it  is  a  condition 
of  this  arrangement,  that  Mr.  Foulds  withdraws  his  appeal  to  the  House  of  Lords,  to 
which  the  bank  were  parties. 

"The  bank  shall  be  entitled  to  retain  possession  of  the  various  bills  constituting 
their  debt  against  the  bankrupts,  as  they  do  not  intend  to  assign  to  me  any  right  of 
action  against  the  co-obligants  thereon,  but  the  bank  undertake  to  produce  the  bills  on 
all  necessary  occasions,  to  support  the  assignation  in  my  favour,  to  the  extent  of  a  claim 
against  the  estate  of  the  said  Archibald  Brothers.  The  bank  are  to  be  entitled  to  retain 
any  payments  received  from  other  obligants  since  the  date  of  sequestration,  and,  in  their 
assignment,  they  will  give  warrandice  from  fact  and  deed  only. 

"  In  the  event  of  this  offer  being  declined,  it  shall  not  be  competent  for  you  or  any 
other  party  to  found  upon  it,  or  upon  the  previous  correspondence,  either  in  the  pro- 
ceedings with  Mr.  Foulds,  or  any  other  proceedings. — I  am,"  &c. 

"  William  Steblb." 

Mr.  Kerr  replied,  on  24th  Oct.  1851,  as  follows : — 

"  William  Steele,  Esq.,  Writer,  Glasgow. — Dear  Sir — I  this  morning  received  your 
offer,  of  which  a  copy  is  prefixed,  dated  2 2d  inst.,  which  I  submitted  to  the  directors 
this  day ;  and,  as  authorized  by  them,  do  hereby  accept  thereof,  on  the  conditions  therein 
mentioned,  with  the  explanation,  that  the  outlays  on  the  mill  are  merely  those  outlays 
which  have  been  borne  by  the  bank,  but  not  any  expenses  or  outlays  on  the  miU,  which 


774  EDINBURGH   &  GLASGOW   BANK   t'.    STBELB.        ZZV.  taMUSS. 

the  trustee  Mr.  Meldrmn  may  have  made.     I  have  no  doubt  this  is  in  accoidanoe  with 
your  own  understanding.     I  am,"  &c.  "  Gharlbb  Jambs  Kbrr.'* 

The  defender  having  allowed  the  Ist  December  to  pass  without  payment  of  the 
L.3000  specified  in  his  letter,  the  pursuers  pressed  for  payment,  at  the  same  time  pro- 
posing to  grant  him  an  assignation  in  the  terms  mentioned  by  the  Lord  Ordinary.  The 
defender  refused  to  accept  an  assignation  in  these  terms,  whereupon  the  pursuers^  in 
February  1852,  raised  the  present  action,  concluding  for  implement  of  the  agreement  oq 
his  part,  they  granting  him  an  "  assignment  or  conveyance  in  terms  of  said  missiyes,  as 
the  same  may,  if  necessary,  be  adjusted  at  the  sight  of  our  said  Lords." 

The  Lord  Ordinary,  on  4th  Dec.  1852,  pronounced  the  following  interlocutor: — 
^*  Repels  the  defences :  Finds  that^  upon  granting  and  delivering  to  the  defender  & 
deed  of  assignment  and  conveyance,  in  terms  of  the  missive  libelled,  as  the  same  maj  be 
adjusted  at  the  sight  of  the  Lord  Ordinary,  the  pursuers  are  entitled  to  decree  against 
the  defender  for  the  principal  sum  of  L.4500  sterling,  with  the  legal  interest  tiiereof 
from  the  Ist  day  of  October  1851,  and  in  time  coming  tiU  payment;  and  are  further 
entitled  to  decree  for  the  expenses  incurred  or  to  be  incurred  by  them  in  the  preparation 
and  revising  of  the  said  deed  of  assignment  and  conveyance,  and  also  to  decree  in  terms 
of  the  conclusions  of  relief,  and  for  the  expenses  of  process  ;  and  appoints  the  cause  to 
be  enrolled  in  the  motion  roll,  with  a  view  to  further  procedure. 

"  Note, — The  present  action  is  brought  for  implement,  by  payment  or  otherwise,  of 
an  agreement  between  the  pursuers  and  the  defender,  dated  the  20th  of  October  1851. 
It  is  addressed  by  the  defender  to  Charles  James  Kerr,  Esq.,  Secretary,  and  for  behoof 
of  the  Edinburgh  and  Glasgow  Bank,  Edinburgh,  and  is  given  verbatim,  vrith  the 
relative  letter  of  acceptance  by  Mr.  Kerr  to  the  defender,  dated  the  24th  of  October  1851, 
in  articles  8  and  9  of  the  revised  condescendence.  It  is  unnecessary  to  recite  them  here. 
"The  defence  is  twofold.  In  the  first  place,  that  the  defender,  against  whom 
personally  the  conclusions  of  the  action  are  directed,  is  not  bound  individually,  but  only 
as  the  representative  of  other  parties,  against  whom  alone  the  pursuers  have  their  remedy; 
and  secondly  and  alternatively,  that  the  pursuers,  by  refusing  to  grant  a  disposition  in 
the  terms  which  the  contract  required,  and  so  exposing  the  defenders  to  loss,  have  not 
implemented  their  part  of  the  contract. 

"  The  Lord  Ordinary  is  of  opinion  that  neither  defence  can  be  sustained.  Looking 
to  the  terms  of  the  contract,  it  is  not  easy  to  conceive  any  form  of  words  by  which  an 
individticU  obligation  could  be  more  effectually  and  unequivocally  constituted.  There  is 
no  direct  or  immediate  reference  to  constituents  in  any  part  of  the  defender's  letter.  He 
does  not  bind  them,  or  refer  to  any  authority  on  which  he  is  acting.  In  everything 
which  he  stipulates,  whether  in  offer  or  in  requisition,  he  speaks  in  the  first  person,  for 
himself  only,  and  this  in  a  form  so  varied  and  so  often  repeated,  as  to  leave  beyond  douht 
the  meaning  of  the  transaction  as  it  must  be  collected  from  the  agreement  itself. 

"  The  defender  scarcely  maintained  that  the  letters  referred  to  could  bear  any  other 
construction ;  but  he  contended,  that  in  the  circumstances  of  the  case,  and  with  reference 
to  a  previous  correspondence  of  considerable  length,  he  could  only  be  held  to  have  acted 
as  agent — that  the  agreement  itself  referred  to  the  arrangement  of  certain  proceedings 
in  Court,  particularly  with  respect  to  the  withdrawal  of  an  appeal,  in  which  he  was  not 
the  party,  but  acted  as  agent  only— that  this  appeared  still  more  clearly  from  the  whole 
correspondence ;  and  although  it  had  resulted  in  the  interchange  of  letters,  which  in 
form  bound  him  individually,  the  pursuers  knew  that  such  never  was  the  intention  of 
the  party,  but  he  retained  the  character  of  agent  in  the  last  proceeding  as  well  as  in  the 
former. 

"  Whether  any  reference  to  preceding  correspondence  is  admissible  to  qualify  an 
agreement  so  distinct  and  unequivocal  as  that  libelled,  might  well  be  disputed,  and  the 
Lord  Ordinary  has  seen  very  few  cases  which  shewed  more  clearly  the  propriety  of 
refusing  any  such  reference  for  the  purpose  of  controlling  the  construction  of  the 
instruments  which  give  the  result  of  the  transaction.  But  it  seems  admissible  and  fair  to 
look  to  the  correspondence  and  circumstances  of  the  case,  that  the  Court  may  see  the 
relative  position  of  the  parties  at  the  time  of  entering  into  the  agreement,  to  the  effect  of 
reading  it  with  full  knowledge  of  their  respective  positions.  To  this  extent  the  pursuers 
did  not  deny  the  relevancy  of  looking  into  the  correspondence,  maintaining  also,  that 
even  if  it  were  read  for  a  stronger  purpose,  the  conclusion  would  be  in  their  favour,  and 
against  the  defender. 
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"The  Lord  Ordinary,  therefore,  has  taken  the  retrospect  that  was  requbed,  the 
result  of  which  may  he  very  shortly  stated.     The  Messrs.  Archibald  became  bankrupt 
in  January  1851.     The  pursuers  were  their  creditors  for  a  sum  exceeding  L.  19,000,  but 
held  heritable  security  over  certain  heritable  subjects,  including  a  mill  and  its  machinery. 
The  security  was  constituted  by  disposition  ex  faeie  absolute,  and  infeftment.     They 
claimed  upon  the  bankrupt's  estates,  and  in  their  affidavit  they  specified  their  security 
as  constituted  by  disposition  and  infeftment,  valued  it,  and  claimed  for  the  balance.     A 
competi-  [247]  -tion  arose  for  the  office  of  trustee,  Mr.  Meldrum,  accountant  in  Edin- 
burgh, being  supported  by  the  pursuers  and  one  section  of  the  creditors — ^Mr.  Foulds, 
accountant  in  Glasgow,  being  supported  by  another  section.     In  the  end,  their  Lord- 
ships of  the  Second  Division  preferred  Mr.  Meldrum,  who  was  duly  confirmed  by  the 
Sheriff^  but  the  case  was  taken  by  'appeal  to  the  House  of  Lords.     It  would  appear  that 
the  defender,  in  the  course  of  the  composition,  had  acted  for  Mr.  Foulds  and  the 
creditors  who  supported  him,  and  that  in  the  litigation  consequent  upon  the  competition, 
he  had  acted  for  Mr.  Foulds,  who  was  the  only  party  to  the  Htigation.     How  far  Mr. 
Foulds  was  supported  in  the  competition  by  the  creditors  who  originally  voted  for  him, 
nowhere  appears ;  and  it  certainly  does  not  follow  that  all  or  any  of  the  creditors  who 
voted  for  him  would  support  the  litigation.     In  these  circumstances,  so  far  as  regards 
the  correspondence,  which  the  Lord  Ordinary  does  not  think  it  necessary  to  detail,  the 
defender  opened  a  negotiation  with  the  pursuers,  for  the  purpose  of  purchasing  the 
pursuers'  claim  upon  the  bankrupt  estate ;  and  it  no  doubt  appears  from  this  correspon- 
dence, that  in  making  this  proposal  and  consequent  negotiation,  the  defender  was  not 
transacting  on  his  own  account,  but  had  constituents  behind  him,  for  whose  behoof  he 
came  forward.     In  his  correspondence,  he  speaks  repeatedly  of  his  clients  and  his  con- 
stituents, and  in  some  of  the  letters  written  on  behalf  of  the  pursuers,  a  similar  very 
general  reference  is  made.     But  it  is  remarkable  and  important,  that  the  defender 
nowhere  states  who  his  constituents  are — ^whether  Mr.  Foulds  alone  was  the  only  party 
to  the  litigation,  or  the  personal  creditors  supporting  Mr.  Foulds,  or  which  of  them,  if 
any,    or  Uie  bankrupts  themselves,   or  their  personal  friends.      Further,  while   the 
correspondence  is  thus  .indefinite  on  this  point,  expressions  are  used  which  could  give 
the  word  '  eoruiUuerUs  *  at  one  time  a  larger,  and  in  others,  a  more  restricted  application ; 
and  in  the  debate,  the  counsel  for  the  defender  was  unable,  from  the  correspondence  or 
any  document  in  process,  to  answer  the  question — Who  were  the  defender's  constituents  ? 
The  result  came  simply  to  this,  that  he  had  constituents;  who  they  were  did  not 
appear,  nor  was  any  authority  from  them  produced. 

"  It  is  in  these  circumstances,  and  as  the  result  of  this  correspondence.,  that  the 
letters  passed  which  constituted  the  agreement.  The  Lord  Ordinary,  looking  to  that 
correspondence,  whether  he  does  so  for  the  admissible  purpose  of  ascertaining  the 
drcumstances  in  which  the  parties  transacted,  or  more  questionably  for  the  purpose  of 
construing  the  agreement,  can  find  nothing  whatever  to  control  its  plain  import  The 
pursuers  might  very  well  understand  how  it  was  the  defender  came  forward.  They 
might  be  very  weU  pleased  to  know  that  he  had  constituents  behind  hitn,  and  that 
circumstance,  generally  known,  might  give  him  both  credit  and  authority  in  the  trans> 
action,  without  inquiring  who  the  constituents  were,  or  how  they  were  bound ;  but  the 
fact  that  several  parties  were  concerned,  was  a  very  important  reason  for  taking  the 
defender  directly  and  personally  bound,  and  not  looking  beyond  him.  The  pursuers 
very  reasonably  looked  to  him  alone,  leaving  him  to  find  his  own  relief,  and  in  such 
terms  as  he  might  please,  from  parties  whom  he  alone  knew,  and  according  to  arrange- 
ments of  which  he  alone  was  cognizant.  It  is  difficult  to  suppose  that  they  should 
have  acted  othenvise.  Observe  how  many  questions  remain, — whether  the  constituents 
were  to  be  bound  jointly  and  severally,  or  according  to  their  respective  interests  as 
creditors  ?  or  with  what  Habilities  for  each  other's  failure,  and  what  rateable  relief  ? 
All  this  became  unnecessary  while  the  defender  interposed  individuaUy,  the  pursuers 
being  satisfied  with  his  credit ;  and  it  is  difficult  to  suppose  that  either  party  had  in 
view  a  transaction  of  a  different  character,  while  the  defender  never  hinted  any 
explanation  who  his  constituents  were,  or  how  it  was  proposed  tbey  should  be  bound. 
"But  there  are  other  documents  in  process  very  conclusive  on  the  point.  The 
defender  has  himself  made  a  variety  of  productions,  generally  headed,  *  Terms  of 
'  Arrangement,'  and  in  most  of  these  he  states  himself  as  taking  burden  on  hitfi^  sometimes 
for  Messrs.  J.  &  W.  Archibald  and  their  personal  creditors,  sometimes  with  the  addition 
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of  Archibald  Brothers,  and  sometimes  with  the  addition  of  Mr.  Foulds.  In  one  case  to 
qualification  is  omitted,  and  the  proposal,  though  made  by  Mr.  Steele,  runs  in  name  of 
Messrs.  J.  &  W.  Archibald,  their  personal  creditors,  and  Mr.  J.  C.  Foulds.  These  are 
produced  by  the  defender  himself,  but  without  any  statement  of  the  circumstances  in 
which  they  were  used  or  offered  to  the  consideration  of  the  pursuers, — as  to  all  which  the 
parties  are  not  agpreed.  But  they  are  the  defender's  productions,  and  they  show  that  the 
defender  himself  contemplated  incurring  personal  liability,  without  reference  to  direci 
liability  of  constituents ;  for  that  certainly  is  the  meaning  of  taking  burden  on  himself. 
The  pursuers  might  not  have  approved  that  form  of  personal  obligation,  and  might  have 
reasonably  wished  to  leave  the  constituents  out  of  the  transaction,  when  they  came  to 
adjust  it  ultimately ;  while  the  defender,  on  the  other  hand,  might  have  no  objection  to 
the  change  of  form, — the  substance  being,  that  he  was  personally  bound.  ITiese  last 
productions  are  conclusive  in  two  views : — they  justify  the  inference,  in  the  fird  place, 
that  the  defender  meant  to  become  bound  individuaUy  and  directly ;  and,  in  the  ieeoad 
place,  giving  the  utmost  effect  to  the  exception,  where  the  agreemenD  is  made  to  ran  viih 
the  bankrupts  and  their  personal  creditors  themselves,  it  shews  so  little  to  have  been 
settled  in  the  course  of  negotiation,  that  there  could  be  no  ground  for  disturbing  the 
inference  to  be  drawn  from  the  terms  of  the  agreement.  It  was  very  much  in  this 
view  that  the  Lord  Ordinary  marked  the  present  case  as  one  shewing  the  danger  of  any 
reference  to  previous  correspondence,  to  the  effect  of  controlling  construction. 

**  Before  leaving  this  part  of  the  case,  and  in  coming  to  the  second  point  of  defence, 
it  is  not  without  importance  to  observe,  that  when  the  defender  came  to  demand 
execution  of  the  contract,  he  proposed  that  the  conveyance  to  be  taken  should  be 
granted,  not  to  his  constituents,  but  directly  to  himself,  without  any  reference  to  them. 
In  requiring,  therefore,  implement  of  the  contract,  he  proposed  performance  in  favour 
of  himself  individually,  though,  in  giving  it,  he  would  now  substitute  another  party. 

"  Upon  the  second  part  of  the  defence  just  referred  to,  the  Lord  Ordinary  has  also 
been  led  to  form  a  clear  opinion  against  the  defender.  What  was  stipulated  in  the 
agreement  was,  that  the  bank  (the  pursuers)  should  convey  to  the  defender  or  his 
assignees,  at  his  or  their  expense,  all  right  and  interest  belonging  to  the  bank  (the 
pursuers)  in  the  lands,  mill,  and  machinery  at  Keillersbrae,  under  the  absolute  c<hi- 
veyance  in  favour  of  the  bank,  and  relative  lease, — the  defender  undertaking  the 
responsibility  of  obtaining  the  concurrence  of  the  Earl  of  Mar  in  the  conveyance  of  the 
subjects  in  his  favour.  The  pursuers'  title  was,  as  here  stated,  by  disposition  ex  facU 
al^solute,  by  infeftment,  and  by  a  relative  lease.  But  the  subjects  were  thus  held  in 
security  only,  and  the  pursuers,  in  claiming  under  the  sequestration,  and  valuing  the 
security,  and  producing  the  writs,  had  judicially  restricted  their  right  to  a  security.  On 
the  other  hand,  what  the  agreement  stipulated  was,  not  an  absolute  conveyance,  which 
the  bank  could  not  grant,  but  simply  a  conveyance  of  all  right  and  interest  belonging  to 
the  bank  in  the  subjects.  What  the  pursuers  have  proposed  to  do  is,  to  grant  e 
disposition  and  assignation  narrating  the  absolute  disposition  to  the  bank,  and  their 
infeftment,  but  stating  that  it  was  in  security  of  a  debt  of  L.19,273,  ISs.  9d.,  according 
to  the  claims  of  the  bank  in  the  sequestration,  and  then  conveying,  but  in  security  of 
that  debt  of  L.19,273,  13s.  9d.,  all  and  whole  the  subjects,  with  all  right,  title,  and 
interest,  claim  of  right,  &c.,  in  ordinary  form,  which  they  had,  have,  or  anyways  could 
claim  or  pretend  to  the  said  subjects,  in  virtue  of  the  foresaid  absolute  disposition  and 
infeftment  thereon,  which  are  held  by  them  in  security  as  aforesaid.  This  generally 
was  the  conveyance  proposed  by  the  bank  (the  pursuers),  but  accompanied  also  by  a 
proposal  to  refer  to  any  experienced  conveyancer  the  adjustment  of  tlie  precise  terms  of 
the  conveyance, 

"  On  the  other  hand,  the  defender  demanded,  as  set  forth  in  the  15th  statement, 
that  the  pursuers  should  *  grant  to  the  defender,  or  his  assignees,  an  absolute  conveyance 

*  to  the  property,  in  the  terms  of  the  absolute  conveyance  which  the  pursuers  held 

*  themselves;    the  right  to  be  conveyed  being  in   all  respects  the  same  which  the 

*  pursuers  held.'  The  pursuers  did  not  object  to  grant  the  conveyance  in  these  or  any 
otiier  terms,  if  the  defender  obtained  the  concurrence  of  the  bankrupts  and  their 
trustee,  but  they  objected  to  grant  it  in  the  terms  required,  without  such  concurrence. 

"The  Lord  Ordinary  thinks  the  pursuers  were  quite  right  in  all  this,  and  the 
defender  wrong.  The  pursuers,  possessing  on  what  was  not  merely  a  security  in  point 
of  right,  but  what  had  been  judicially  restricted  to  a  security,  could  not  be  required  t« 
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grant  a  conveyance  as  if  they  had  been  absolute  proprietors  of  the  subjects.  That 
would  have  been  inconsistent  with  tlieir  right  in  the  first  place ;  it  would  have  been 
contrary,  in  the  [248]  next  place,  to  their  infeftment  as  judicially  restricted,  for  the 
judicial  restriction,  by  claiming  in  the  sequestration,  was  just  as  effectual  as  if  it  had 
been  done  by  back-bond  recorded  in  the  register  of  seisins ;  and,  in  the  last  place,  the 
conveyance  offered  was  strictly  in  accordance  with  the  agreement  to  make  over  all  their 
right  and  interest  in  the  subjects.  That  conveyance  fully  stated  the  defender  in  right 
of  the  bank  (the  pursuers).  The  pursuers  could  not  with  any  propriety  have  granted 
more,  unless,  indeed,  the  consent  of  the  bankrupts  and  their  trustee,  as  having  a 
supposed  reversionary  interest,  in  which  event  the  pursuers  were  ready  to  convey  in 
any  terms.  The  defender  says  he  found  difficulty  in  transacting  upon  such  a  convey- 
ance alone.  That  may  or  may  not  be,  but  the  bank  (the  pursuers)  could  not  make  the 
right  broader  in  their  person  than  it  was;  and  any  right  which  the  form  of  their 
security  gave  them,  was  completely  carried  by  the  conveyance  offered.  The  defender 
overlooks  the  necessary  effect  of  the  qualification  of  the  pursuer's  right,  not  only  off  it 
existed  in  truthy  but  as  it  was  limited  in  the  records  of  Court,  The  Lord  Ordinary  has 
already  stated,  that  the  pursuers  were  willing  to  refer  the  adjustment  of  particular 
terms,  and  only  stood  out  on  the  general  character  of  the  conveyance. 

"  The  Lord  Ordinary  has  found  the  pursuers  entitled  to  decree  for  the  whole  price, 
as  the  period  is  long  passed  at  which  the  bills  for  the  price,  if  granted  in  terms  of  the 
missives,  would  have  been  payable." 

The  defender  reclaimed. 

Lord  Justice-Clerk, — I  cannot  say  that  I  have  much  satisfaction  in  disposing  of 
this  case.  It  seems  pretty  plain  to  me  from  Mr.  Steele's  letter  of  date  2 2d  Deceml^er 
1851,  not  long  after  the  missives  libelled  on,  when  no  motive  for  any  change  of  purpose 
can  well  be  ascribed  to  him,  that  he  had  not  conceived  that  he  had  undertaken  any 
direct  ]Xirsonal  liability  for  imj)lement  of  the  missives, — and  the  fact  that  no  answer 
was  sent  for  some  time,  repudiating,  on  the  part  of  the  bank,  that  notion,  leads  one 
strongly  to  suspect  that  such  direct  personal  liability  was  not  a  result  which  even  the 
l:>ank  had  much  contemplated  as  a  probable  issue  of  the  matter,  or  thought  it  very  fair 
to  enforce  to  the  extreme  length  of  liability,  as  the  sole  principal.  But  as  there  is 
certainly  nothing  whatever,  after  the  date  of  the  missives,  which  can  exclude  the  bank 
from  enforcing  whatever  liability  was  undertaken  by  Mr.  Steele  by  the  missives  in 
question,  we  must  proceed  to  consider  the  case  on  the  proper  construction  and  effect  of 
these  missives. 

In  judging  of  the  legal  effect  of  these  missives,  I  lay  entirely  aside  all  the  previous 
correspondence.  It  is  not,  in  my  opinion,  competent  to  refer  to  that  previous  corre- 
spondence, so  as  to  affect  in  any  way,  or  to  any  extent,  the  results  to  be  drawn  from 
the  completed  and  formal  missives  by  which  an  adjusted  and  final  agreement  and 
contract  was  made  between  the  parties.  I  own  I  am  not  able  to  concur  even  in  the 
limited  use  which  the  Lord  Ordinary  makes  of  them,  or  to  enter  into  the  distinction 
on  which  that  limited  use  is  rested.  It  is  clear  to  me,  that  even  that  limited  use  of 
prior  correspondence,  if  competent,  might  in  this,  and  in  many  other  cases,  directly  and 
necessarily  affect  the  construction  of  the  formal  and  completed  missives,  written  for  the 
very  purpose  of  settling  and  embodying  the  adjusted  contract  of  parties,  and  that  if, 
from  prior  correspondence,  we  are  to  collect  the  relative  position  of  parties,  so  as  to 
read  the  adjusted  and  final  documents  with  the  light  and  knowledge  which  such 
correspondence  may  afford,  we  may  be  driven  into  views  of  the  real  object  and  true 
meaning  of  the  final  missives,  which  could  not  but  materially  affect  their  construction. 
Neither  is  any  such  limited  use  of  the  prior  correspondence  at  all  necessary  in  this  case 
in  order  to  ascertain  the  relative  position  of  parties.  For  the  pursuers  concur  on  record 
with  the  defender  in  representing  Mr.  Steele  as  acting  as  agent  for  a  certain  portion  of 
the  creditors  and  friends  of  the  bankrupts,  and  as  having  been  brought  into  the  affairs 
of  this  sequestration  in  that  capacity.  They  do  not  aver  that  he  was  a  creditor 
originally,  or  had  become  such,  and  they  aver  no  change  in  his  connection  with  their 
affairs — nor  the  acquisition  of  any  new  interest  or  character — nor  do  they  aver  that  he 
had  any  direct  personal  object  in  entering  into  the  missives  libelled  on,  beyond  the 
interest  which,  as  an  agent  actively  employed  for  one  set  of  creditors  and  friends  of  the 
bankrupt,  in  a  disputed  competition  for  the  management  of  the  estate,  he  might  thereby 
have.     This  is  further  Mr.  Steele's  own  representation  of  the  situation  he  was  in.     It 
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really  becomes  unnecessary,  therefore,  to  refer  to  the  prior  correspondence,  even  for  the 
purpose  of  ascertaining  the  relative  position  of  the  parties.  And  I  am  the  more  coo- 
firmed  as  to  the  necessity  of  laying  it  entirely  aside  as  quite  incompetent  in  this  case, 
for  I  think  many  of  the  remarks  contained  in  the  note,  although  brought  in  under  this 
limited  use  intended  to  be  made  of  the  correspondence,  yet  run  into  matters  which 
would,  if  relevant,  affect  the  construction  of  the  missives, — and  so  I  think  the  Lord 
Ordinary  has  himself  felt,  and  stated  at  the  close  of  that  part  of  his  note.  I  must  also 
add,  that  when  an  offer  is  made  by  a  party  directly  in  his  own  name,  thereby  under- 
taking, in  explicit  xmambiguous  terms,  personal  obligations  for  payment,  in  return  for  a 
purchase  of  claims  on  a  bankrupt  estate  (a  transaction  very  different  from  a  proposal 
passing  between  two  agents  for  a  sale  of  a  landed  estate),  I  do  not  think  that  any 
knowledge  as  to  the  relative  position  of  parties,  could  affect  the  personal  obligation  80 
directly  undertaken.  Then,  after  a  long  correspondence,  as  is  said — for  more  I  do  not 
inquire  about  it,  and  the  terms  of  which  I  do  not  look  at  at  all — Mr.  Steele  addresses  a 
full,  complete,  and  distinct  offer  to  the  pursuers,  the  Edinburgh  and  Glasgow  Bank, 
which  is  accepted.  That  offer  makes  no  reference  to  any  prior  letters.  It  is  in  itself 
full,  explicit,  and  complete.  The  subject-matter  of  the  offer  is  fully  set  forth — the 
consideration  to  be  given  is  also  fully  stated — and  so  complete  is  the  missive,  that  it  u 
not  pretended  that,  in  order  to  explain  any  part  of  it,  any  reference  to  the  former 
correspondence  is  necessary,  and  it  makes  no  reference  to  any  prior  communings,  or  any 
matters  therein  mentioned.  Such  being  the  character  of  the  missive,  followed  by  & 
general  but  explicit  acceptance,  I  am  of  opinion  that  any  reference  to  the  previous 
correspondence  is  wholly  incompetent,  and  is  excluded  just  because  the  missive  is  in 
itself  a  complete,  distinct,  and  comprehensive  offer,  which  embraces  every  part  of  the 
matter  to  be  transacted  and  adjusted  between  the  parties.  Of  course,  on  the  same 
ground,  I  hold  any  general  proof,  such  as  was  offered,  as  to  the  meaning  and  unda- 
standing  of  parties,  to  be  wholly  incompetent.  I  am  thus  brought  to  the  missiveg 
themselves ;  and,  by  the  offer,  Mr.  Steele  undertakes  direct  personal  obligation,  in  tenns 
perfectly  explicit  and  absolutely  unqualified,  by  any  reference  or  allusion  to  any  other 
party  in  any  part  of  his  offer. 

I  must  hold  him  personally  bound.  No  other  construction  is  possible.  But  then 
another  plea  is  urged  in  defence — viz.  that  the  bank  lost  their  right  to  enforce  the 
agreement,  because,  when  called  upon  to  grant  an  assignation,  they  would  not  grant 
one  in  the  same  terms  in  which  their  right  was  conceived,  taking  from  Mr.  Steele  a 
back  bond  or  declaration,  but  insisted  on  such  a  qualified  assignation  as  in  the  dnft 
produced,  or  insisted  that  Mr.  Steele  must  get  the  consent  of  the  trustee  and  commis- 
sioners to  the  form  of  deed  which  he  required.  Under  the  terms  of  the  missive,  I  am 
at  present  inclined  to  hold  that  Mr.  Steele  was  right  in  that  dispute,  and  the  bank 
wrong.  But  then  the  only  ground  on  which  we  have  been  called  on  to  decide  that 
point,  which  will  again  come  before  the  Lord  Ordinary  under  his  interlocutor  is,  that 
if  the  bank  were  wrong  on  this  point,  then  Mr.  Steele  contends  that  the  bank,  by 
refusal  to  grant  the  deed  required  by  him,  have  lost  their  right  to  require  generally 
performance  of  the  contract.  Now,  in  the  result  to  which  Mr.  Steele  thus  wishes  to 
bring  the  case,  holding  the  bank  to  be  wrong  as  to  the  character  of  the  deed  to  be 
granted  by  them,  I  cannot  concur.  Such  a  defence  depends  generally  very  much  on 
three  considerations — in  some  cases  upon  the  length  of  time  which  has  elapsed,  and, 
in  others,  on  the  nature  of  the  objection  raised  to  the  character  of  the  deed  required 
under  a  missive  such  as  this,  and  also  on  the  nature  of  the  injury  alleged  to  have 
resulted  from  the  refusal  to  grant  the  proper  deed.  In  this  case,  I  think  all  these  three 
considerations  must  be  looked  to.  Isty  I  think  no  such  time  was  lost,  imputable  to  the 
bank,  as  to  found  Mr.  Steele  in  the  groimd  taken  up,  that  the  bargain  was  no  longer 
binding  on  him,  and  that  the  bank  had  lost  their  right  to  enforce  the  contract — the 
more  so  sis  no  time  was  stipulated  for  performance — or  if  the  1st  of  December  was  a 
period  for  delivery  of  the  assignation,  Mr.  Steele  had  not  prepared  his  draft  until  after 
that  date.  2dly,  As  to  the  nature  of  the  objection  to  the  character  of  the  deed,  raised 
by  the  bank,  I  do  not  think  that  it  is  of  that  sort  or  description  which  neoeuarUif 
deprived  them  of  their  right  to  insist  for  implement,  leaving  that  question  to  be  deter 
mined  by  the  Court.  It  was  an  important  point,  and  one  very  material  for  Mr.  Steele's 
interests.  But  it  is  not  proved  that  they  were  in  mala  fide  in  regard  to  the  character 
[248]  of  the  deed  which  alone  they  thought  they  were  bound  to  grant     Perhaps  some 
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anxiety  on  that  point  was  not  unnatural  on  their  part,  and  they  might  dread  granting  a 
deed  which  might  appear  to  be  at  variance  with  their  affidavit,  although  expressly  in  terms 
of  the  accepted  missive.  Again,  Mr.  Steele  did  not  in  the  meantime  require  them  to  give 
him  a  mandate  to  act  in  the  sequestration  as  in  their  right,  which  would  have  satisfied 
the  professed,  and  apparently  the  only  object  of  the  transaction.  If  the  bank  had  also 
refused  to  do  that,  much  greater  importance  would  have  been  given  to  this  point  in  the 
case.  But  no  application  for  such  mandate  was  made  by  Mr.  Steele.  Then,  as  to  the 
third  consideration — the  injury  alleged  to  have  been  sustained — it  does  appear  to  me 
that  Mr.  Steele  lost  the  opportimity  of  borrowing  the  money  he  intended  to  raise,  by  this 
difficulty  on  the  part  of  the  bank,  and  was  hardly  treated  by  the  bank  when  they  saw 
that  such  would  be  the  result  of  the  kind  of  deed  which  they  insisted  should  be  taken. 
Whether  Mr.  Steele  may,  if  he  succeeds  on  the  question  as  to  the  character  of  the  deed 
which  ought  to  be  granted,  have  any  claim  of  damage  against  the  bank,  I  need  not 
inquire.  But,  in  the  missive,  Mr.  Steele  had  not  set  forth  that  money  was  to  be  raised 
on  the  assignation  to  be  granted  tfs  the  mode  of  payment  contemplated,  so  as  to  make  it 
part  of  the  duty  of  the  bank,  under  the  missive,  to  have  regard  to  that  arrangement ; 
and  although  no  one  can  doubt  that  the  bank  must  have  thought  that  likely,  yet,  on  the 
other  hand,  under  the  missive,  they  had  no  concern  with  the  way  in  which  the  funds  for 
payment  to  themselves  were  to  be  obtained  by  Mr.  Steele,  and  on  that  account  cannot 
be  deprived  of  their  right  to  enforce  implement  upon  the  ground  of  any  breach  of  bargain 
in  that  respect 

The  lapse  of  the  period  which  has  intervened  since  Mr.  Steele  threw  up  the  bargain, 
cannot  be  referred  to  by  him  as  strengthening  the  plea,  that  the  bank  have  lost  their 
right  to  enforce  implement,  since  he  has  throughout  that  period  resisted  the  action  on 
the  primary  and  paramount  ground,  that  he  was  not  bound  in  any  personal  obligation 
at  aU,  and  has  only  made  the  other  question  a  secondary  and  alternative  plea. 

But  there  is  a  part  of  the  interlocutor  copied  from  the  summons,  in  which  I  cannot 
concur — ^viz.  in  which  the  Lord  Ordinary  finds — (reads  finding  as  to  expenses).  He  has 
not^  by  any  direct  finding,  held  the  defender  to  be  wrong  as  to  the  form  and  character 
of  the  deed  which  the  bank  were  to  grant ;  on  the  contrary,  that  point  is  left  open  by 
the  first  part  of  the  interlocutor.  But  still  a  strong  opinion  is  expressed  in  the  note  on 
this  point,  and  perhaps  this  prospective  finding  is  introduced  from  these  views.  But 
I  think  such  prospective  finding  is  premature,  and  it  may  turn  out  to  exclude  a  just 
claim  for  expenses  by  Steele  as  to  the  revisal  of  the  deed. 

Lord  Cockbum, — I  concur  generally  in  the  reasonings,  and  entirely  in  the  result,  of 
your  lordship's  opinion.  Although  looking  at  the  correspondence  in  order  to  understand 
the  case,  I  cannot  admit  it  to  control  the  agreement.  This  is  quite  different  from  the 
recent  case  of  Milne's  trustees,  1st  Feb.  1853,  where  the  deed  expressly  alluded  to  the 
correspondence.  In  this  agreement  the  defender  bound  himself  personally,  and,  indeed, 
I  could  not  think  of  words  that  would  bind  him  more  strongly.  Being  so  bound,  all  that 
he  has  to  say  now  is,  that  he  has  not  been  offered  a  proper  assignation.  Now,  if  we 
were  called  upon  to  decide  that  point,  I  would  be  disposed  to  say  that  the  bank  gave 
quite  a  proper  assignation.  They  offered  him  just  the  right  they  had.  They  were  not 
bound  to  give  him  an  absolute  disposition  upon  which  he  might  go  into  the  market,  the 
redeemable  character  of  the  right  being  quietly  kept  in  the  background  all  the  while. 
But  it  is  not  necessary  to  decide  that  point,  for  no  difference  about  the  terms  of  the 
assignation  can  be  a  defence  against  the  personal  liability  which  the  defender  has 
incurred. 

Lord  Murray, — I  concur.  It  would  be  quite  a  new  light  to  us  in  the  law,  if  the 
defender  were  to  be  held  as  not  bound  personally  by  the  terms  of  this  agreement.  He 
is  a  professional  person  himself,  and  I  cannot  conceive  how  he  could  suppose  that  the 
terms  of  the  letter  did  not  bind  him  personally.  I  rest  my  opinion  entirely  upon  the 
two  letters.  As  to  the  second  point,  I  see  no  evidence  of  delay  or  neglect  upon  the  part 
of  the  bank  to  fulfil  their  obligation. 

Lord  Wood, — Two  defences  have  been  stated  to  the  present  action,  and  both  have 
been  repelled  by  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against. 

By  the./ir«^,  the  defender  maintains  that  he  did  not  bind  himself  individually  to  the 
pursuers  by  the  missives  on  which  the  action  is  founded. 

I  entirely  agree  in  the  opinion  of  the  Ix)rd  Ordinary,  that  "looking,"  &c. — (reads). 
But,  then,  it  has  been  pleaded  by  the  defender,  that  having  reference  to  the  prior 
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correspondence — which  he  insisted  it  was  competent  to  do,  and  to  the  circumstances  of 
the  case  as  thereby  disclosed — he  could  only  be  held  to  have  acted  as  an  agent  in  writing 
the  offer  addressed  by  him  to  the  bank  (the  pursuers),  and  to  have  undertaken  ^ 
obligation  it  contains,  in  that  character  alone,  and  not  as  an  individual. 

Now,  although  the  contract  of  parties  is  not  embodied,  in  a  formal  deed,  but  stands 
upon  missive  letters,  it  appears  to  me  that,  in  conformity  to  the  undoubted  general  rale, 
the  correspondence  by  which  it  may  have  been  preceded  is  not  admissible  as  evidence  to 
control  the  meaning  which  the  missives  themselves  distinctly  bear,  or,  as  here  conteDded 
for,  to  limit  the  obligation — which,  upon  their  terms,  would  be  clearly  held  to  be  personal 
— to  one  by  which  tlie  granter  would  be  only  bound  as  the  representative  of  other  parties 
against  whom  alone  any  remedy  would  lie.  Where  an  agreement  is  to  be  found  in,  or 
drawn  from,  a  course  of  correspondence,  without  having  been  made  the  subject  of  a 
separate  and  distinct  offer  and  acceptance,  the  case  is  quite  different  from  one  in  which, 
although  there  may  have  been  a  preceding  corresjiondence  and  course  of  treaty,  this 
results  in  missive  letters  of  offer  and  acceptance,  wherein  the  terms  of  agreement  are 
distinctly  set  forth,  without  any  reference  whatever  to  prior  correspondence  or  commim- 
ings.  In  the  latter  case  (which  is  that  before  the  Court),  the  missives  are  to  be  taken  a$ 
the  embodiment  of  the  final  and  concluded  will  and  agreement  of  the  parties.  Thej 
must  speak  for  themselves,  and  the  rights  of  parties  must  be  ascertained  from  the  words 
and  language  there  used,  and  not  from  anything  which  may  have  previously  passed. 

I  therefore  concur  with  the  Lord  Ordinary  in  thinking,  that,  in  the  present  case,  any 
reference  to  the  prior  correspondence,  in  order  to  control  the  construction. of  the  writings 
which  give  the  result  of  the  transaction,  ought  not  to  be  allowed ; — and,  adopting  that 
view,  I  do  not  consider  it  necessary  to  express  any  positive  opinion  upon  the  import  of 
the  correspondence  as  bearing  upon  the  meaning  of  the  missives ;  but  at  the  same  time 
I  may  observe,  that  nothing  has  occurred  to  me,  upon  perusal  of  it,  to  lead  me  to  suppos 
that  I  could  come  to  any  conclusion  different  from  that  at  which  the  Lord  Ordinary  has 
stated  in  his  note  he  had  arrived. 

I  ol^erve  that,  to  a  certain  limited  effect,  the  Loi*d  Ordinary  has  thought  the  corre- 
spondence might  be  legitimately  referred  to,  viz.  to  afford  the  Court  the  information 
necessary  to  enable  them  to  read  the  agreement  with  the  fidl  knowledge  of  the  respectire 
positions  of  the  parties  at  the  time  it  was  entered  into.  So  far  a  reference  to  prior 
correspondence  may  be  admissible  where  necessary.  But  I  should  have  doubted  whether 
it  was  requisite  in  the  present  instance,  seeing  that  the  fact  of  the  defender  having  been 
the  agent  of  other  parties,  and  having,  previously  to  the  agreement,  corresponded  with 
the  pursuers  in  that  character,  and  as  representing  these  parties,  is  admitted  upon  the 
record. 

With  regard  to  that  portion  of  the  correspondence  that  foUowed  the  agreement, 
which,  it  was  insisted,  was  admissible  for  construction  of  the  missives,  I  apprehend 
that  it  also  ought  to  be  rejected.  I  do  not  say  that  in  no  case  could  any  letter  of  later 
date  than  the  missives  containing  the  agreement  of  parties,  be  founded  on,  because  it  is 
possible  that  their  tenor  might  be  such  that  they  might  be  held  to  form  substantially 
part  of  the  agreement,  as  being  directly  explanatory  of  its  terms ;  but  nothing  of  that 
kind  is  set  forth  in  the  record  in  relation  to  the  letters  in  question,  nor  was  it  so 
represented  at  the  debate. 

But  assuming  the  defender  to  have  been  individually  bound  by  the  agreement^  he 
pleads  as  a  second  and  alternative  defence,  that  the  pursuers  cannot  now  enforce  the 
obligation,  in  respect  of  their  having  refused  to  grant  a  conveyance  in  the  terms  required 
by  the  contract,  by  which  non-implement  on  their  part,  loss  has  been  occasioned  to  the 
defender. 

Now  I  do  not  understand  that,  by  the  interlocutor  under  review,  the  Lord  Ordinary 
has  pronounced  any  judgment  in  regard  to  the  form  or  terms  of  the  conveyance  to  be 
granted  by  the  pursuers  to  the  defender.  That  appears  to  be  a  point  left  open  by  the 
interlocutor  for  subsequent  decision ;  and  as  I  do  not  consider  its  determination  to  he 
requisite  to  the  disposal  of  the  defence  I  am  dealing  with,  I  shall  give  no  opinion  upon 
it.  But  I  may  say,  that  I  cannot  perceive  that  there  would  have  been  anything  decep- 
tions in  the  bank  granting  a  [250]  disposition  in  absolute  terms — ^that  conveyance  being, 
on  the  other  hand,  qualified  by  a  back  letter  by  Mr.  Steele,  stating  that  he  held  it  aa 
a  security  only. 

If  it  should  ultimately  be  found  that  a  deed  in  the  terms  of  the  draft  proposed  by  the 
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pursuers,  proceeding  on  the  narrative  of  the  right  held  hy  them  being  a  right  in  security 
only,  or  in  substantially  similar  terms,  is  all  that  could  be  required  from  them,  it  would 
of  course  follow  that  the  second  defence  must  fail.  But  esio  that  it  were  not  so,  and 
that  the  defender  was  entitled  to  demand  a  conveyance  ex  facie  absolute  in  itself,  in 
whatever  fonn  it  might  be,  to  be  qualified  by  a  separate  writing,  and  supposing  the 
pursuers  to  have  been  wrong  in  the  position  they  took  as  to  what  was  incumbent  on 
them,  still  I  am  of  opinion  that  the  agreement  was  not  thereby  put  an  ^nd  tp,  and  that 
the  defender  was  not  entitled  to  refuse,  as  he  did  by  his  letter  of  29th  January  1852,  to 
proceed  farther  in  carrying  it  into  effect. 

There  can  be  no  doubt  that  there  was  much  materiality  in  the  form  of  the  conveyance 
to  he  granted  by  the  pursuers.  It  was  certainly  something  more  than  mere  matter  of 
form,  because  tlie  terms  of  the  deed  by  which  the  pursuers  were  to  make  over  to  the 
defender  the  right  and  interest  belonging  to  them  in  the  lands,  mills,  &c.,  under  the 
absolute  conveyance  in  their  favour,  might  be  of  great  importance  to  the  defender,  as 
affecting  the  use  he  might,  in  virtue  of  the  conveyance,  be  enabled  to  make  of  the  right 
thereby  made  over  to  him.  But  however  material  it  might  be,  it  is  to  be  observed  that 
nothing  specific  is  said  in  regard  to  it  in  the  missives  of  agreement.  The  possibility  of 
question  or  difierence  of  opinion,  therefore,  with  respect  to  the  manner  in  which  the 
conveyance  was  to  be  framed,  was  not  excluded  by  any  express  stipulation ; — and  looking, 
on  the  one  hand,  to  the  peculiarity  of  the  pursuers'  position,  as  in  truth  only  security 
holders,  although,  ex  facie  of  the  deed  in  their  favour,  absolute  disponees,  and  the  true 
nature  of  which  they  had  judicially  declared  when  claiming  in  the  sequestration  of  the 
Archibald's,  the  disponers  to  them, — and,  on  the  other  hand,  to  the  importance  which  the 
defender,  for  the  reason  already  noticed,  could  hardly  fail  to  attach  to  the  form  in  which 
the  obligation  to  convey  to  him  was  implemented, — it  is  not  to  be  wondered  at  that 
difficulties  or  differences  of  opinion  should  have  arisen  between  the  parties.  But 
I  cannot  come  to  the  conclusion,  that  whenever  they  did  arise,  the  legal  result  was  this 
— that  the  defender  was  entitled  to  break  off  the  bargain,  and  to  put  the  case  of  his  right 
to  do  so  upon  the  issue  of — whether  he  was  well-founded  in  his  contention  as  to  the 
description  of  deed  which  the  pursuers  were  bound  to  grant  in  implement  of  their  under- 
standing in  the  agreement.  It  seems  only  necessary  to  attend  to  the  length  to  which 
such  a  view  of  the  matter  might  go,  to  be  satisfied  of  its  unsoundness  in  a  case  like  the 
present. 

Being  then  of  opinion,  that  the  parties  not  having  been  at  one  as  to  the  form  and 
terms  of  the  deed  to  be  granted,  or  of  any  relative  deeds,  was  not  sufficient  to  warrant 
the  defender  taking  up  the  position  which  he  asserts  his  rights  to  maintain  even  suppos- 
ing him  to  have  asked  no  more  than  the  agreement  entitled  him  to  demand, — I  have 
only  to  add,  that  after  a  careful  perusal  of  the  correspondence,  I  do  not  find  any 
particular  fact  thereby  instructed  to  found  any  special  ground  of  objection  or  bar  to  the 
pursuers'  enforcing  implement  of  the  agreement,  upon  condition  of  their  granting  a 
conveyance,  with  or  without  any  relative  deed,  in  the  form  and  terms  that  might  have 
been  fixed  to  be  those  which  the  agreement  gave  tlie  defender  a  right  to  demand,  by  the 
reference  which  the  agent  of  the  pursuers  offered  in  his  letters  of  30th  January  and 
3d  February  1852,  or  that  may  now  be  fixed  in  the  present  action,  which  was  raised 
early  in  February  1852,  on  the  proposed  extrajudicial  settlement  of  the  matter  being 
rejected  by  the  defender. 

I  concur  with  the  observations  made  by  your  Lordship  as  to  the  prospective  finding 
in  the  interlocutor. 

The  Court  pronounced  the  following  interlocutor : — 

"  Refuse  the  reclaiming  note,  and  adhere  to  the  interlocutor  reclaimed  against,  and 
find  the  reclaimer  liable  in  expenses  since  the  date  of  the  said  interlocutor ;  but  recal  the 
finding  as  to  the  bank's  right  to  decree  for  the  expenses  incurred,  or  to  be  incurred,  in 
the  preparation  and  revisal  of  the  deed  of  agreement  and  conveyance  referred  to  in  the 
pleadings ;  reserving  to  the  Lord  Ordinary  to  determine  the  point  as  to  the  expenses, 
after  the  said  deed  is  adjusted." 

[S.C.  2  Stii.  227.] 
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Jambs  Hunter,  Appellant. — Potion,  Fraser. 

Thomas  Walker  (Campbell's  Trustee),  Bespondent. — Neaves,  Mackenzie, 

Bankrupt,  Act,  2^3  Viet,  e.  41,  sects,  11,  102 — Preference — Inhibition — Vtmehen— 
Process, — ^A  co-cautioner  for  a  debtor  in  a  cash-credit,  claimed  in  the  debtor's  sequestn- 
tion  to  be  ranked  preferably  for  his  proportions  of  the  balance  due  to  the  bank.  This 
he  had  paid  to  a  co-cautioner,  who  had  paid  up  the  whole  balance  due  on  the  aocoont^ 
receiving  from  the  bank  an  assignation  to  a  recorded  inhibition  against  the  prindpil 
debtor.  The  trustee  ranked  the  claim  as  an  ordinary  debt^  but  refused  to  rank  it 
preferably,  on  the  ground  that  the  claimant  had  no  assignation  to  the  inhibition  from 
his  co-cautioner,  and  had  not  produced  the  letters  themselves.  The  claimant  appealed 
to  the  Sheriff,  and  obtained  and  tendered  as  productions,  the  letters  of  inhibitioD, 
and  also  an  assignation  to  them  from  his  co-cautioner, — ^but  the  Sheriff  refused  the 
appeal,  on  the  ground  that  these  documents  should  have  been  produced  before  the 
trustee — The  Court,  on  appeal,  altered  the  judgment  of  the  Sheriff^  and  remitted  to 
the  trustee  to  receive  the  documents  tendered. 

The  appellant^  along  with  two  others,  signed  a  cash-credit  bond  to  the  Eastern  Bank 
of  Scotland,  as  cautioner  for  Campbell.  Campbell  operated  upon  the  account)  and  two 
years  before  his  sequestration,  a  balance  arose  against  him  of  L.521,  18s.  4d.  About  t 
year  before  his  sequestration,  the  bank  used  inhibition  against  him,  which  they  recordei 
A  few  days  prior  to  the  sequestration,  Scott's  trustees  (who  represented  one  of  the 
appellant's  co-cautioners  in  the  credit)  paid  up  the  whole  bcdance,  and  received  from  the 
bank  an  assignation  to  the  bond  and  the  letters  of  inhibition.  The  appellant  subsequently 
paid  his  third  share  of  the  debt  to  Scott's  trustees. 

In  the  sequestration  of  Campbell,  the  appellant  claimed  to  be  ranked  preferably  in 
virtue  of  this  inhibition.  The.  then  trustee  (Hay)  admitted  the  claim  to  an  ordinaiy 
ranking,  but  rejected  the  claim  for  a  preference,  mainly  on  the  ground  that  neither  the 
inhibition  and  executions  of  service,  nor  any  assignation  to  tJbe  inhibition,  had  been 
produced  to  him.  On  6th  October  1851,  the  appellant  obtained  from  Scott's  trustees  an 
assignation  to  the  credit  bond  and  letters  of  inhibition,  to  the  extent  of  his  third  share 
of  the  debt.  Hay  having  resigned  the  trusteeship,  the  respondent  Walker,  who  was 
agent  for  Scott's  trustees,  succeeded  him  in  the  of&ce,  and  was  sisted,  on  5th  April  1852^ 
as  a  party  to  the  appeal  which  had  been  lodged  by  the  appellant  against  Hay's  deliTer- 
ance.  Subsequently  the  appellant  tendered  production  of  the  inhibition  raised  by  the 
bank,  and  also  of  the  assignation  of  it  in  his  favour  by  Scott's  trustees. 

On  29th  June  1852,  the  Sheriff-substitute— 

"  in  respect  that  the  inhibition  now  tendered  as  a  production  by  the  appellant  was  not 
produced  by  him  to  the  trustee,  and  in  respect  that  the  assignation  in  favour  of  the 
appellant,  also  now  tendered  as  a  production  by  him,  was  not  in  existence  at  the  date  of  the 
trustee's  judgment  appealed  from,  refuses  to  allow  either  of  the  said  writings  to  be  pro- 
duced now." 

The  record  was  subsequently  closed,  and  on  23d  November  1852,  the  Sheiiff-sab- 
stitute  pronounced  the  following  interlocutor : — 

"  Having  resumed  consideration  of  the  appeal  for  James  Hunter  against  the  judg- 
ment of  the  trustee,  and  procedure  had  thereon,  and  having  considered  the  minute  for  the 
said  James  Hunter,  and  also  the  minute  for  Thomas  Walker,  now  trustee  on  the  seques- 
trated estate,  with  the  answers  to  said  [267]  minutes,  and  whole  process,  and  having  in 
view  what  is  set  forth  in  the  interlocutor  of  29th  June  last,  now  final, — in  respect  the 
inhibition,  and  the  assignation  thereto  in  favour  of  the  appellant,  were  not  produced, 
or  at  all  before  the  trustee,  when  his  deliverance  was  pronounced,  and  in  respect 
said  inhibition  and  assignation  are  not  now  before  the  Sheriff-substitute,  finds  that 
there  is  no  evidence  to  support  the  appellant's  claim  of  preference,  and  therefore  adheres 
to  the  trustee's  deliverance  appealed  from,  and  dismisses  the  appeal,  and  decerns ;  but, 
in  the  circumstances  of  this  case,  without  prejudice  to  the  appellant  James  Hunter 
lodging  with  the  trustee  a  new  aflidavit,  in  terms  of  the  statute,  finds  the  appellant 
liable  in  expenses," 
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A  note  of  appeal  having  been  presented  to  the  Court  of  Session  against  this  judg- 
ment^— 

A  eaves  and  T,  Mackenzie  y  for  respondent,  pleaded — The  diligence  ought  to  be  pro- 
duced, that  it  may  be  seen  whether  it  is  regular  in  every  respect  as  to  form  of  execution. 
The  Bankrupt  Act,  sect.  102,  requires  a  creditor  to  produce  his  grounds  of  debt  within 
a  certain  period.  The  inhibition  was  a  voucher  necessary  to  establish  a  claim  of  pre- 
ference. A  party  must  produce  grounds  and  vouchers  of  the  debt  as  he  claims  it, — the 
word  *  debt '  in  the  statute,  meaning  the  debt  as  claimed.  Now,  if  he  claims  a  prefer- 
able debt,  is  he  to  be  ranked  for  it  by  merely  proving  an  ordinary  debt  ?  Though  not 
necessary  to  vouch  an  ordinary  debt,  the  inhibition  is  necessary  to  vouch  a  preferable 
debt.  If  creditors  do  not  timeously  claim  and  prove  a  preferable  debt,  the  estate 
becomes  free  of  the  preference,  else  estates  would  never  be  wound  up.  It  was  not  till 
after  appeal  that  either  the  assignation  was  sought  for  or  the  inhibition  produced. — 
Wright,  18th  Nov.  1842;  Kerr,  8th  Feb.  1845;  Taylor,  11th  Jan.  1848;  Halliday, 
11th  July  1848. 

Fraser  contra — Hay  v.  Durham,  5th  Feb.  1850,  is  substantially  res  judicata  in  favour 
of  the  appellant's  claim.  The  debt  being  established,  the  rule  as  to  grounds  and  vouchers 
of  debt  does  not  apply. — See  also  Douglas  v  Sanderson,  29th  February  1848. 

Lord  President, — I  don't  think  it  is  necessary  to  hear  the  senior  counsel  for  the 
appellant.  It  was  quite  in  the  power  of  the  trustee  to  call  for  such  documents  as  he 
thought  necessary.  If  he  had  desired  more  light  upon  the  subject,  it  was  his  duty  to 
call  for  production  of  the  documents ;  but  instead  of  doing  that,  he  rejects  proof  alto- 
gether. It  was  equally  in  the  power  of  the  Sheriff-substitute,  if  he  thought  the 
trustee  wrong,  to  have  called  for  evidence.  I  therefore  think  the  appeal  has  been 
rightly  taken.  Nor  can  I  overlook  the  length  of  time  which  the  inhibition  lay  in  the 
hands  of  Walker  the  trustee,  and  how  long  he  delayed  to  allow  its  production.  I  think 
the  Sheriff  was  wrong  in  rejfusing  the  documents  on  29th  June  1852.  On  23d  Novem- 
ber, the  date  of  his  second  judgment,  he  might  still  have  received  them,  and  he  did 
wrong  in  refusing  to  do  so. 

Lord  Ftdlertan, — I  am  of  the  same  opinion.  There  would  have  been  nothing  im- 
reasonable  in  the  trustee  waiting  till  the  claimant  could  see  his  way  towards  producing 
his  documents.  Delay  should  certainly  have  been  granted,  unless  the  statute  contained 
stringent  provisions  on  the  point.,  If  sect.  11  is  to  be  read  as  the  respondent  wishes  to 
read  it,  of  course  I  must  agree  with  the  Sheriff,  but  I  really  don't  think  that  section 
touches  the  case.  A  preference  is  never  talked  of  in  it.  The  word  'debt'  is  not 
equivalent  to  *  preferable  debt.' 

Lord  Ouninghame, — I  agree.  There  were  three  or  four  persons  interested  in  the 
inhibition,  so  that  it  was  quite  natural  for  it  to  be  in  other  hands  than  those  of  the 
appellant.  Besides,  the  trustee  was  not  entitled  to  deny  the  inhibition  which  was  on 
record.  He  could  know  nothing  of  the  affidavit  on  which  the  claim  was  made,  without 
knowing  the  existence  of  the  inhibition. 

Lord  Ivory. — I  am  of  the  same  opinion.  I  never  saw  such  an  attempt  to  catch  a 
creditor,  as  has  been  made  by  the  trustee  here.  He  knows  all  about  the  inhibiton,  for 
he  was  agent  for  Scott's  trustees,  and  yet  he  clamours  for  its  production.  The  inhibit- 
ing creditor  was  entitled  to  produce  evidence  of  his  preference  qiiocunque  tempore  before 
dividend.  If  the  trustee  had  divided  in  the  face  of  a  recorded  inhibition,  he  would  have 
undertaken  a  great  responsibility. 

The  Court  sustained  the  appeal,  altered  the  interlocutor  of  the  Sheriff-substitute,  and 
remitted  to  the  trustee  to  receive  the  documents  tendered. 
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G.  W.  Addison  and  Sons,  Appellants. — Monro, 

James  Crabb,  Respondent. — Fraser, 

Bankrupt — Sequestration — Discharge — Concurrence — Statute  2  (j*  3  Vict,  c.  41  sects.  35, 
122, — In  a  sequestration  of  a  company,  and  of  the  partners  as  individuals,  the  whole 
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assets  being  company  assets,  the  creditors,  who  were  all  company  ereditors,  Ibdged 
affidavits  and  claims,  without  deducting,  as  against  the  individuals,  the  value  of  die 
company  liability.  Thereafter,  the  whole  estate  having  been  exhausted  by  dindeDiis 
paid,  a  minority  of  the  creditors  lodged  fresh  affidavits,  deducting  the  value  of  the 
company  liability,  and  concurred  in  an  application  by  the  l^ankrupt,  under  sect  122, 
for  discharge  without  composition,  both  as  a  partner  and  as  an  individual,  whicli  vss 
granted  by  the  Sheriff — Held,  on  appeal,  that  a  creditor  who  had  not  lodged  an  affi- 
davit valuing  the  liability  of  the  company,  and  therefore  was  not  entitled  '*  to  vote"  m 
the  individual  sequestration,  had  nevertheless  a  title  to  oppose  the  application  for 
discharge — ^and,  on  the  merits,  the  proceedings  recalled  as  irregular,  and  discharge 
refused  Tioc  statu. 

The  estates  of  the  firm  of  Crabb  and  Brown,  and  of  James  Brown  and  of  the 
respondent  as  individuals,  were  sequestrated  in  February  1851. 

All  the  assets  being  company  assets,  with  the  exception  of  a  small  sum  belonging  to 
the  respondent  as  an  individual,  which  was  thrown  in  with  the  company  funds,  and  aD 
the  creditors  being  company  creditors,  they  lodged  aflddavits  to  the  effect  that  the 
company  and  the  partners  were  resting-owing  to  them  the  amount  of  their  claims,  mih- 
out  deducting  as  against  each  individual  partner  the  value  of  the  liability  of  the  compaoj 
and  of  the  other  partner  respectively.  A  second  and  final  dividend  having  been  decJared 
on  the  company  estate,  five  of  the  creditors,  forming  a  minority  of  the  whole,  lodged 
fresh  affidavits,  deducting  the  liability  of  the  company  estate,  and  of  the  other  partner 
respectively,  in  terms  of  sect.  35.  Thereafter,  "  as  creditors  of  the  said  Crabb  and 
Brown,  and  James  Crabb  and  James  Brown,"  they  signed  a  minute  of  concurrence  "in 
a  petition  to  be  presented  by  them  or  either  of  them  "  for  discharge. 

The  respondent  presented  a  petition  to  the  Sheriff,  under  sect.  122,  for  discharge 
without  composition,  as  a  partner  of  the  company  and  as  an  individual. 

The  trustee  granted  the  following  certificate : — 

''J,  James  Gourlay,  Accoimtant  in  Glasgow,  trustee  on  the  sequestrated  estates  of 
the  parties  after  named,  do  hereby  certify,  that  James  Crabb,  manufacturer  in  Glasgow, 
sequestrated  under  the  Bankrupt  Statute  as  an  individual,  and  as  a  partner  of  Crabb  and 
Brown,  manufacturers  in  Glasgow,  has,  in  my  opinion,  the  concurrence  to  this  petition 
for  discharge,  of  a  majority  in  number  and  four-fifths  in  value  of  those  creditors  who,  in 
claiming  against  the  estates  of  the  said  bankrupts  as  partners  foresaid,  have  valued  and 
deducted  their  claims  against  the  company." 

Thereafter  the  respondent  having  presented  a  petition  for  discharge,  the  Sheriff 
pronounced  the  following  interlocutors : — 

"  Having  considered  this  petition,  and  seen  the  minute  of  concurrence  by  the 
creditors,  and  the  certificate  by  the  trustee,  as  also  the  Edinburgh  Gazette,  all  now  pro- 
duced,— in  respect,  no  appearance  has  been  made  to  oppose  the  petitioner's  discharge, 
finds  him  entitled  to  the  same,  and  appoints  him  to  make  a  declaration  in  terms  of  the 
statute.  Gborqe  Skene." 

"The  Sheriff-substitute  having  advised  the  declaration  made  of  this  date  by  the 
bankrupt  James  Crabb,  manufacturer  in  Glasgow,  a  partner  of  the  firm  of  Crabb  and 
Brown,  manufacturers  in  Glasgow,  finds  the  same  satisfactory ;  discharges  the  bankrupt 
of  all  debts  and  obligations  contracted  by  him,  or  for  which  he  was  liable,  either  as  a 
partner  of  Crabb  and  Brown,  manufacturers  in  Glasgow,  or  as  an  individual,  at  the  date 
of  the  sequestration  (21st  February  1851) ;  and  allows  an  act  and  warrant  to  go  out  and 
be  extracted, — all  in  terms  of  the  Act  2  &  3  Vict,  c.  41.  George  Skene." 

The  present  was  an  appeal  of  these  interlocutors  taken  by  one  of  the  creditors,  who 
had  not  claimed  on  the  individual  estate  of  the  respondent. 

The  respondent  objected  to  the  appellants'  title  to  oppose  his  application  for  discharge, 
in  so  far  as  it  was  an  application  for  discharge  as  an  individual.  The  appellants,  no 
doubt,  had  lodged  an  affidavit  entitling  them  to  be  ranked  on  the  individual  estate,  but 
they  had  not  deducted  from  their  claim  the  value  of  the  company  liability.  Till  the? 
had  done  so,  they  could  not  appear  here ;  for  by  sect.  35  of  the  Bankrupt  Act  it  is 
provided,  that  a  creditor  claiming  on  the  estate  of  a  partner,  "  shall,  before  fx>ting,  put  a 
specified  value  on  his  claim  "  against  the  company ;  and  from  sect.  3  it  appears,  that  the 
word  vote  includes  a  consent  to,  and  also  "  dissent  from  a  discharge  "  of  the  bankrupt— 
Burton  on  Bankruptcy,  p.  432. 

The  appellants  answered— Th&t,  under  sect.  122,  all  that  was  necessary  to  eu title  a 
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creditor  to  oppose  the  application  for  discharge,  was,  that  he  should  have  produced  his 
oath,  so  as  to  be  entitled  to  rank.  This  was  the  position  of  the  appellants,  they  having 
lodged  affidavits  on  which,  although  the  statutory  deduction  had  not  been  made,  they 
were  entitled  to  rank  on  the  individual  estate.     3  Bell's  Com.  p.  74. 

Lord  Prendent, — It  is  admitted  that,  in  so  far  as  this  application  is  for  dlBcharge  as 
a  partner  of  the  company,  there  is  sufficient  title  to  oppose ;  and  since  that  is  conceded 
in  regard  to  part,  I  iliink  the  appellants  should  be  heard. 

Objection  repelled. 

The  appellants  pleaded — ^That  the  respondent  had  not  the  necessary  statutory  concur- 
rence, and  that  the  whole  procedure  was  an  unfair  and  irregular  attempt  by  a  few  of  the 
creditors,  without  the  consent  of  the  main  body,  to  get  the  bankrupt  discharged  without 
composition. 

Lord  Ivory, — What  has  been  done  here  is  this, — ^the  whole  funds,  including  both  the 
company  and  the  individual  estates,  [271]  have  been  exhausted  by  the  two  dividends 
p€dd.  Then,  the  whole  funds  being  exhausted,  and  there  being  now  nothing  else  but 
the  question  of  discharge,  these  five  creditors  come  forward  and  enter  into  a  plan  for 
giving  the  bankrupt  his  discharge  without  composition,  without  the  concurrence  of  the 
other  creditors.  That  is  an  unprecedented  proceeding.  They  are  all  in  error  together. 
The  trustee  has  not,  as  he  should  have  done  under  the  statute,  stated  distinctly  the 
number  and  value  of  creditors,  concurring  and  non-concurring,  and  the  Sheriff  has  over- 
looked the  irregularity.      I  think  the  best  way  is  to  sweep  away  the  whole  proceedings. 

The  Court  pronounced  the  following  interlocutor : — 

"  Sustain  the  appeal,  recall  the  interlocutors  appealed  from,  refuse  the  discharge  in 
hoc  gtatUy  and  decern." 
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Walter  M*Culi/>ch,  Pursuer. — Maitland. 

The  Southern  Bane  of  Scotland,  Defenders. — Penney,  Young. 

ArbitraHon  —  Submiseion — Gonlraet — The  shareholders  of  a  joint^tock  company 
appointed  a  manager  for  the  purpose  of  winding  up  the  business  of  the  company,  the 
amount  of  his  remuneration  being  left  "  to  be  settled  by  the  present  directors,''  who 
were  seven  in  number,  and  who  were  appointed  a  committee  with  whom  he  might 
advise  on  the  state  of  his  accounts,  and  by  whose  advice  he  was  to  be  guided  in  the 
whole  business.  On  the  termination  of  the  management,  the  shareholders  remitted 
to  the  committee  to  fix  the  manager's  remuneration,  at  the  same  time  appointing,  to 
assist  the  committee  at  all  times  when  required,  two  persons,  who,'  as  well  as  one 
of  the  committee,  were  to  be  remunerated  for  their  trouble  in  the  matter.  Two  of 
the  committee  refused  to  act ;  the  other  five,  including  the  one  to  be  remimerated, 
reported,  that  having  advised  with  the  two  gentlemen  appointed  for  that  purpose, 
they  fixed  the  manager's  remuneration  at  a  certain  sum — Held  that  this  was  not  a 
decision  imder  and  in  terms  of  the  reference  made  by  the  manager ;  that  it  was  not 
binding  on  him,  and  did  not  fix  the  amount  of  remuneration  to  which  he  was  entitled, 
but  that  the  same  remained  still  to  be  ascertained ;  that  after  what  had  passed,  he  was 
entitled  to  object  to  a  second  remit  to  the  seven  persons  originally  named;  and 
observed.  That  the  only  mode  of  extricating  the  matter  was  to  remit  to  persons  of  skill 
to  decide  what  was  the  proper  remuneration  of  the  manager  for  the  work  done  by  him. 

In  1842,  an  agreement  was  entered  into  between  the  Southern  Bank  of  Scotland 
and  the  Edinburgh  and  Leith  Bank,  whereby  the  latter  agreed  to  purchase  the  business 
of  the  Southern  Bank,  and  the  Southern  Bank  agreed  to  wind  up  their  own  concern. 

On  3d  January  1843,  the  pursuer,  by  a  meeting  of  the  shareholders  of  the  Southern 
Bank,  was  appointed  their  manager,  for  the  purpose  of  winding  up  the  company. 

The  minute  of  meeting  appointing  the  pursuer  was  as  follows : — 

*'  Mr.  Armstrong  moved,  and  was  seconded  by  Mr.  James  Thorburn,  that  Mr.  Walter 
M'Culloch,  W.S.,  Edinburgh,  should  be  appointed,  in  terms  of  the  46th  section  of  the 
contract  of  co-partnery,  with  all  the  powers  conferred  by  the  contract  on  the  ordinary 
S.E.B.  J,  50 


786  m'gullogh  v.  southbrn  bank  of  Scotland.    zz^.taMun. 

manager,  and  that  he  finds  security  for  his  intromissions  to  an  extent  to  be  fixed  after 
this  motion  is  disposed  of.  And  Mr.  M^Culloch  being  specially  asked  by  Mr.  Bell  of 
Hillowtown  what  remuneration  he  would  expect  for  his  trouble,  said  that  that  must 
entirely  depend  upon  the  amount  of  labour  involved  in  the  business,  but  that  he  would 
leave  it  to  be  settled  by  the  present  directors.  The  motion  having  been  put  with  tiiis 
explanation,  was  unanimously  agreed  to,  and  Mr.  M'Culloch  was  specially  directed  to 
pay  in  such  sums  as  he  shall  receive  on  account  of  the  Southern  Bank,  on  receipt 
thereof ;  and  they  direct  him  to  find  security  for  his  intromissions  to  the  extent  of 
L.1000,  to  the  satisfaction  of  the  present  directors,  who  are  hereby  appointed  a  com- 
mittee with  whom  he  may  advise  on  the  state  of  his  accounts  in  his  progress  in  winding 
up  the  affairs,  and  by  whose  advice  he  will  be  guided  in  the  whole  business." 

The  "  present  directors  "  at  the  date  of  the  pursuer*s  appointment,  were  Messrs.  BelJ, 
Bankine,  Watts,  M^ie,  Thomas  Thorbuni,  Thomson,  and  Kemp.  The  three  latter 
were  men  of  business. 

In  1847,  the  pursuer  having  completed  his  management,  made  a  final  report,  in 
which  he  brought  out  a  balance  in  his  favour  of  L.3553.  This  balance  was  created  by 
putting  to  the  pursuer's  credit  a  sum  of  nearly  L.5000  in  name  of  commission. 

A  meeting  of  the  shareholders  was  held  on  16th  July  1847,  the  minutes  of  which 
bore,  that — 

*'Mr.  M'Culloch  being  required  by  the  meeting  to  produce  the  Southern  Bank 
sederunt-book,  containing  the  minute  of  his  appointment  of  3d  January  1843,  did  so, 
when  the  meeting  found  that  a  distinct  imderstanding  and  agreement  was  come  to 
between  him  and  the  shareholders,  that  the  amount  of  his  remuneration  in  winding  op 
the  bank's  affairs  should  be  left  to  the  decision  of  Messrs.  Bell,  Rankine,  Thomson, 
Thorbum,  Watts,  M*Fie,  and  Kemp,  directors  at  the  time.  The  meeting,  trough  Ae 
chairman,  made  inquiry  of  Mr.  M'Culloch  whether  he  was  disposed  to  implement  that 
agreement,  by  submitting  the  amount  of  the  charge  made  by  him  for  commission,  and 
the  other  le^  expenses  incurred  by  him  to  the  said  directors.  Mr.  M*Culloch  stated 
that  he  now  declined  to  do  so.  It  having  been  put  to  the  meeting  whether  the 
remuneration  to  Mr.  M^Culloch  should  be  fixed  as  arranged  by  said  minute,  the  meeting 
unanimously  resolved  that  it  shall  be  remitted  to  the  committee  to  proceed  to  fix  Mr. 
M^Culloch's  remuneration  in  terms  of  the  agreement.  The  meeting  having  ascertained 
that  the  report  and  state  of  accounts  now  produced  by  Mr.  M'Culloch  had  not  been 
previously  submitted  to,  or  approved  of  by  the  Committee  appointed  for  the  purpose  of 
advising  and  directing  him,  request  the  committee  now  to  proceed  to  take  that  rqwrt 
and  state  of  accoimts  into  their  consideration,  and  after  having  investigated  the  same, 
to  report  thereon  to  a  general  meeting  of  the  shareholders,  to  be  called  as  early  as 
possible.  The  meeting  appoint  Mr.  M'William  of  Stranraer,  and  Mr.  John  Thorbum, 
Dumfries,  to  assist  the  said  conunittee  at  all  times  when  required,  it  being  understood 
that  they  and  Mr.  Kemp  should  be  remunerated  for  their  trouble.'' 

The  committee  reported  as  follows :  — 

"Minutes  of  Meeting  of  the  Committee  appointed  by  the  shareholders  in  the 
Southern  Bank  to  examine  Mr.  M^Culloch's  accounts,  and  to  fix  his  remuneration,  held 
31st  July  1847 — present,  Messrs.  Bankine,  Bell,  MTie,  Watts,  and  Kemp. 

"The  committee  having  met  in  terms  of  the  instructions  given  to  them  by  the 
general  meeting  of  partners,  dated  16th  curt.,  they,  with  the  assistance  of  Mr.  M 'William 
and  Mr.  John  Thorbum,  proceeded  to  examine  Mr.  M'Gulloch's  account  of  charge  and 
discharge,  and  he  Mr.  M'Culloch  being  present,  produced  his  ledger,  which  having  been 
examined  in  reference  to  the  abstract  state  and  items  composing  the  sums  therein 
mentioned  in  detail,  they  are  of  opinion,  that  the  said  account  and  state,  so  far  as  the 
committee  are  able  to  judge,  presents  an  apparently  correct  vidimus  of  the  affairs  of  the 
Southern  Bank. 

"The  meeting  having  carefully  considered  the  claim  made  by  Mr.  M*Culloch  for 
commission,  and  advised  with  Messrs.  M'William  and  Thorbum  above  named,  are  of 
opinion  that  a  commission  of  five  per  cent,  on  the  amount  of  Mr.  M*Culloch's  account 
of  charge,  is  altogether  extravagant  and  out  of  the  [328]  question.  The  committee 
.  .  .  are  of  opinion  that  the  sum  of  L.1000  is  a  liberal  remuneration  to  Mr. 
M'Culloch  as  manager,  and  resolve  and  ^x  his  remuneration  accordingly  at  that  sum." 

The  shareholders  unanimously  approved  of  this  report,  and,  in  particular,  of  the 
resolution  fixing  the  amount  of  Mr.  M'CuUoch's  professional  remuneration  at  L.1000, 
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The  pursuer  thereupon  raised  the  present  action  for  payment  of  the  alleged  balance 
of  L.3553. 

The  defenders  pleaded^  that  the  amount  of  commission  or  remuneration  had  been 
finally  and  definitely  fixed  by  the  resolution  of  the  committee,  by  which  the  pursuer  was 
bound,  in  terms  of  his  own  agreement. 

The  pursuer  pleaded^  that  he  was  not  bound  by  the  report  of  the  committee  of 
31st  July  1847.  The  pursuer  originally  referred  the  question  of  remuneration  to  the 
seven  gentlemen  who  were  directors  in  January  1843,  especially  Messrs.  Thorbum, 
Thomson,  and  Kemp,  as  being  men  of  business.  But  the  report  founded  on  by  the 
defenders,  was  not  a  report  by  these  seven  gentlemen,  but  by  a  committee  of  five  of 
them.  Neither  Thomson  nor  Thorbum  were  in  any  way  parties  to  the  proceedings 
founded  on  as  fixing  the  pursuer's  remuneration.  Early  in  1843,  Mr.  Thomas  Thorbum 
wrote  a  letter  refusing  to  act  as  a  director  at  all ;  and  Mr.  Thomson  decHned  to  inter- 
fere when  the  question  of  the  pursuer's  remimeration  came  to  be  entertained.  Mr. 
Kemp,  who  signed  the  report,  was  to  be  remunerated  for  his  trouble,  and  the  amount  of 
remuneration  which  the  pursuer  was  to  receive,  was  to  be  fixed  under  the  special  advice 
of  two  gentlemen,  whose  names  were  not  mentioned  in  the  original  reference,  and  who, 
like  Mr.  Kemp,  were  to  be  remunerated  for  their  trouble  in  the  matter.  The  report, 
therefore,  did  not  bind  the  pursuer,  as  it  was  not  a  decision  under  his  reference ;  nor 
could  it  be  maintained  that  the  question  was  still  to  be  submitted  to  the  original  seven 
referees ;  it  could  only  be  decided  by  the  opinion  of  men  of  skill  as  to  the  remuneration 
to  which  the  pursuer  was  fairly  entitled. 

The  Lord  Ordinary,  on  20th  February  1851,  pronounced  the  following  interlocutor : — 

^'  Bepels  the  first  defence,  founded  on  the  resolution  of  the  committee  there  referred 
to  :  Finds  that  the  remuneration  due  to  the  pursuer  for  his  services  under  the  employ- 
ment and  in  the  business  set  forth  in  the  summons,  has  not  been  thereby  definitively 
fixed :  Finds  that  said  remuneration  still  remains  to  be  ascertained,  and  sustains  the 
pursuer's  objection  to  that  matter  being  now  remitted  to  the  said  committee  for  con- 
sideration and  settlement  by  them,  and  decerns:  And  before  further  answer,  and 
particularly  before  answer  in  regard  to  the  mode  to  be  resorted  to  for  fixing  the  amount  of 
said  remuneration,  appoints  the  cause  to  be  enrolled,  and  reserves  all  question  of  expenses. 

Note, — ^Any  objection  that  might  be  taken  in  point  of  form,  on  the  ground  of  there 
being  no  reduction  brought  of  the  resolution  of  the  committee  founded  on  by  the 
defenders,  was  expressly  waived  by  them ;  and  it  was  stated,  that  if  a  reduction  were 
necessary,  they  agreed  that  the  case  should  be  dealt  with  as  if  it  had  been  raised  and 
repeated  in  this  process. 

"  Proceeding  upon  that  footing,  the  Lord  Ordinary  is  of  opinion — 

"  1.  That  the  pursuer,  by  the  terms  of  the  resolution  of  3d  January  1843,  of  the 
meeting  of  the  partners  of  the  Southern  Bank  of  Scotland,  by  which  he  was  appointed 
to  wind  up  its  afOsiirs,  and  which  he  subscribed,  in  token  of  his  acceptance  of  that 
employment,  upon  the  conditions  there  specified,  effectually  boimd  himself  to  refer  the 
amount  of  his  remuneration  to  the  then  directors  (who,  by  the  same  resolution,  were 
nominated  a  committee  with  whom  he  might  advise  in  the  course  of  his  progress  as  there 
stated),  and  to  accept  the  sum  which  might  be  fixed  by  them,  assuming  that  they  acted 
in  an  unobjectionable  manner. 

"  2.  That  the  declinature  of  the  pursuer,  at  the  general  meeting  of  the  shareholders  of 
the  16th  July  1847,  to  implement  the  arrangement  or  agreement  entered  into  by  the 
foresaid  resolution  of  3d  January  1843,  ^  by  submitting  the  amount  of  the  charge  made 
*  by  him  for  commission,  and  the  other  legal  expenses  incurred  by  him,  to  the  said 
*•  directors,'  was  not  warranted,  and  that  he  could  not  in  that  way  liberate  himself  from 
the  obligation  he  had  come  under  in  relation  to  the  fixing  his  remuneration,  when  he 
accepted  the  employment  imdertaken  by  him. 

"  3.  That  while  it  might  be  wrong  on  the  part  of  the  pursuer  to  have  signified  a 
declinature  to  agree  to  the  proposal  made  by  the  shareholders  at  the  meeting  of  16th 
July  1847,  and  the  directors  or  committee  might,  nevertheless,  be  entitled  to  proceed  to 
fix  the  amoimt  of  his  remuneration,  it  was  not  the  less,  but  rather  the  more  necessary, 
that  everything  done  for  that  purpose  should  be  strictly  right  and  correct,  and  rigidly 
in  conformity  to  the  terms  and  true  import  of  the  resolution  and  agreement,  from  which 
it  was  contended  that  the  pursuer  could  not  throw  himself  loose,  but  must,  howevey 
unwilling,  adhere  to, 
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''  4.  That  although  it  might  be  competent  to  the  meeting  of  the  16th  July  1847,  who 
were  dissatisfied  with  the  charge  made  by  the  pursuer,  simply  to  remit  the  matter  to 
the  directors,  who  were  named  a  committee  at  the  meeting  of  3d  January  1843,  and  to 
direct  them  to  proceed  to  consider  the  pursuer's  report  and  state  of  accounts,  and  to  fix 
his  remuneration,  and  report  thereon,  they  did  not  follow  that  course — they  added  to 
the  remit  an  appointment  of  Mr.  M'William,  writer,  Stranraer,  and  Mr.  Thorbimi, 
writer,  Dumfries,  as  parties  to  assist  the  committee  at  all  times  when  required;  and 
accordingly  the  report  or  resolution  of  the  committee  bears,  that,  acting  upon  this 
appointment,  they  having  carefully  considered  the  claim  made  'by  the  pursuer,  aad 
*  advised  with  Messrs.  M'William  and  Thorbum,'  are  of  opinion,  that  the  pursno's 
charge  is  extravagant,  and  that  the  sum  of  L.1000  is  a  liberal  remimeration  to  the 
pursuer,  and  they  fix  his  remuneration  at  that  sum  accordingly.  This  mode  of  proceed- 
ing— ^the  fixing  the  remuneration,  not  by  the  members  of  committee  alone,  but  aocordii^ 
to  the  residt  arrived  at  after  advising  with  Messrs.  M'William  and  Thorbum,  the  parties 
appointed  by  the  general  meeting  to  be  their  advisers  if  required — it  is  apprehended, 
was  not  in  conformity  with,  or  authorized  by,  the  terms  of  the  agreement  or  anaDge- 
ment  with  the  pursuer,  as  instructed  by  the  resolution  of  the  3d  January  1843, — and  the 
more  so,  seeing  that  in  the  deliberations  of  the  committee  and  their  advisers,  none  of  the 
three  professional  gentlemen  who  were  members  of  it  took  any  part,  except  Mr.  Kemp, 
who  was  then  the  agent  of  the  bank.  It  is  impossible  to  say  how  far  the  result  come  to 
was  influenced  by  the  advice  which  was  received — how  far  it  is  the  conclusion  adopted 
in  respect  of  that  advice,  or  the  conclusion  which  the  committee  would  have  arrived  at 
if  left  to  their  own  judgment  It  may  be  that  the  resolution  they  came  to  under  tiie 
advice  obtained,  is  totally  difierent  from,  and  greatly  more  unfavourable  to  the  puisnei 
than  that  which  would  otherwise  have  been  adopted.  By  the  course  taken,  the  con- 
sulted parties  were  substantially  made  more  or  less  the  judges  of  the  remuneration  to  he 
fixed,  although  the  resolution  may  bear  to  express  the  opinion  of  the  committee. 
Assuming  the  special  report  to  be  in  form  the  opinion  of  the  committee,  it  is  their  opinion 
as  advised  by  the  parties  consulted  and  advised  with  ;  and  it  may  be  an  opinion  (and 
that  is  enough  for  the  pursuer)  which  in  reality  is  truly  the  opinion  of  their  advisen, 
as  being  that  to  which  the  committee  were  brought  by  ^e  advice  they  got,  and  which, 
if  they  had  acted  alone  (that  is,  as  the  parties  who,  solely  and  independently  of  all 
others,  were,  by  the  minute  of  3d  January  1843,  constituted  as  the  body  to  which  the 
pursuer  agreed  to  refer  to  the  amount  of  his  remuneration),  they  would  never  have 
entertained.  In  such  circumstances,  the  Lord  Ordinary  cannot  hold  that  the  sum  fixed 
to  be  the  amount  of  the  pursuer's  remuneration  is  conclusive,  or  that  the  resolution  to 
that  effect  has  been  made  in  the  manner  required,  in  order  to  render  it  binding  on  hun. 
And  if  not,  he  further  thinks  that  the  remuneration  due  to  the  pursuer  is  not  now  to 
be  ascertained  by  a  re-remit  to  the  committee,  as  still  the  proper  parties  to  determine  its 
amount." 

The  defenders  reclaimed. 

Lord  President, — I  take  the  view  of  the  Lord  Ordinary,  and  [329]  under  that  view 
I  think  no  injustice  can  be  done  to  either  party,  because  under  it  the  pursuer  will  he 
paid  the  value  of  his  services,  which  is  what  was  in  the  contemplation  of  all  parties. 
The  original  imderstanding  was,  that  the  matter  should  be  settled  by  the  persons  who 
were  directors  in  January  1843.  If  anything  has  occurred  to  disturb  the  attainment  of 
that  object,  it  must  be  attained  by  other  means.  I  think  that  circumstances  hare 
occurred  which  prevent  its  being  arrived  at  through  the  instrumentality  at  first  certainly 
contemplated  by  M*Culloch.  It  appears  from  the  minute  of  January  1843,  that,  on  his 
appointment,  the  question  arose,  how  his  remuneration  was  to  be  settled.  Mr.  Bell 
asks,  what  remuneration  he  would  expect ;  and  he  replies  that  that  would  depend  on 
the  amount  of  labour,  but  that  he  would  leave  it  to  be  settle  by  the  present  directois. 
With  that  explanation  he  was  appointed.  Then  the  present  directors  are  appointed  a 
committee  with  whom  he  may  advise.  That  is  a  new  body  formed  from  the  directors. 
It  matters  little  whether  they  are  called  directors  or  a  committee,  except  in  the  case  of 
a  disagreement  amongst  the  referees ;  for,  in  that  case,  if  the  reference  was  merely  to 
a  committee,  it  might  seem  that  a  majority  would  be  sufficient  to  act.  This  view,  how- 
ever, is  of  no  importance  as  the  case  turns  out.  Then  the  matter  goes  on  for  four  years, 
and  at  last  M'Culloch  brings  forward  a  state  of  what  he  considers  his  proper  remuneia- 
tion.     The  shareholders  object  to  that,  and  ask  him  if  he  will  submit  the  question  to  the 
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"said  directors."  M^CuUoch  declines.  I  need  not  inquire  whether  he  was  right  or 
wrong  in  that  declinature.  The  meeting  remit  to  the  committee  to  fix  the  remuneration. 
In  using  the  word  committee,  I  do  not  think  the  shareholders  intended  to  make  any 
alteration ;  I  think  they  just  meant  the  directors  originally  referred  to.  Then,  no  douht^ 
two  gentlemen  are  appointed  to  assist  the  committee.  But  I  should  he  disposed,  reading 
the  words  of  their  appointment  with  what  immediately  precedes  it,  to  hold  that  these 
gentlemen  were  appointed  merely  to  assist  in  the  consideration  of  the  accounts.  I  do 
not  think  it  was  in  the  contemplation  of  the  shareholders  that  the  committee  were  to 
take  their  advice  on  the  question  of  remuneration.  But  the  parties  meet,  and  deal  with 
the  whole  matter.  This  report  is  drawn  up  by  the  committee ;  and  it  comes  to  this, 
that  these  two  gentlemen  had  advised,  and  on  that  advice  they  decided  that  the  pursuer's 
daini  was  wrong.  I  think  that  overrules  the  whole ;  it  makes  these  two  gentlemen  the 
governing  power.  I  think  that  was  not  the  import  of  the  original  agreement.  These 
two  gentlemen  might  have  been  the  very  persons  to  whom  M*Culloch  would  not  have 
referred  his  remuneration.  I  think  this  was  an  iaterference  with  the  integrity  of  the 
reference,  which  was  im warranted.  I  think  it  was  an  inadvertency.  I  daresay  it  was 
done  with  the  view  of  getting  opinions  which  they  thought  better  than  their  own.  Still 
it  was  unwarranted,  and  therefore  not  binding  on  M*Culloch.  Then,  as  to  the  inference 
which  the  Lord  Ordinary  draws,  that  the  matter  cannot  go  back  to  the  directors,  that 
follows  as  a  corollary.  All  that  can  be  done,  is  to  get  at  the  full  remuneration  which 
M'Culloch  is  entitled  to,  whether  more  or  less  than  L.1000.  Therefore  I  am  for  adhering, 
and  letting  the  case  go  back  to  the  Outer  House. 

Lord  FvUerton, — I  think  it  is  impossible  to  do  otherwise. 

Lord  Ivory. — ^I  am  of  the  same  opinion.  This  was  a  submission  to  seven  persons 
specially  designated.  They  are  afterwards  named  a  committee ;  perhaps  that  makes  no 
dbOference,  but,  being  so  named,  they  are  invested  with  the  management  of  the  winding 
up.  Two  of  them  secede,  and  refuse  to  attend  the  meetings.  That  is  a  very  important 
alteration  of  the  orignal  submission.  Then  there  is  this  meeting  of  the  shareholders  in 
1847.  They  know  that  the  two  directors  have  seceded,  and  yet  they  go  on  and  remit  to 
them  as  if  there  were  still  seven.  Then,  leaving  out  Kemp,  who  is  in  the  pay  of  the 
shareholders,  a  meeting  is  held  of  four  of  the  original  directors,  and  a  report  is  returned 
by  which,  imder  the  advice  of  these  two  gentlemen,  they  decide  the  point.  Now  I  think 
M*Culloch  is  entitled  to  say,  that  the  reference  having  been  one  to  those  seven  persons, 
he  is  not  bound  to  submit  to  five,  more  especially  as  two  others  are  added  to  them  as 
advisors.  No  doubt  M'Culloch  was  asked,  whether  he  would  agree  to  a  remit  to  the 
directors,  and  he  refused  it.  But  that  was  no  reason  why  the  shareholders  should  act  as 
they  did.  The  question  then  was,  not  whether  to  remit  to  the  committee,  but  whether, 
a  final  agreement  having  been  come  to,  M'CuUoch  could  pass  from  it.  They  should  not 
have  altered  the  position  of  these  persons  from  individual  referees  to  that  of  a  committee. 
Not  only  do  they  do  that,  but  one  is  to  be  convener,  and  to  be  paid — and  further,  they 
are  to  have  the  assistance  of  the  paid  agents  of  the  company.  That  is  not  a  position  in 
which  referees  can  be  put  at  all.  Then,  what  do  the  committee  do  ?  They  do  not  call 
in  the  assistance  of  the  other  directors;  but  they  bring  in  the  two  agents,  and  they 
proceed  by  their  advice.  It  is  one  thing  for  a  referee  to  take  incidental  and  collateral 
advice  for  his  own  satisfaction,  and  another  to  do  what  was  done  here.  Here  the  com- 
mittee are  not  left  to  act  for  themselves.  They  have  no  option ;  they  go  on  the  advice 
of  the  paid  servants  of  the  company — and  I  think  that  vitiates  the  whole. 

Lord  Ouninghame  absent. 

Adhere. 

[S.C.  2  Stu.  320.] 


XXVI.  Jurist  384.     10  March  1854.     2nd  Div. 

The  Earl  of  Buchan,  Petitioner. — Park 

JSsgpenses — Entail — Petition  to  uplift  Consigned  Money — Act  11  and  12  Vict.  e.  36, 
sect,  26. — In  an  application  by  an  heir  of  entail  to  uplift  consigned  money  in  repay- 
ment of  permanent  improvements,  where  the  sum  was  less  than  the  amount  expended 
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on  improvemente — ^The  Court  refused  to  allow  the  expenses  of  the  application  out  of 
the  consigned  money. 

A  petition  by  the  Earl  of  Buchan,  as  heir  of  entail  in  possession  of  the  Barony  of 
Strathbrock,  in  terms  of  the  Act  11  and  12  Vict.  c.  36,  sect.  26,  for  authority  to  uplift 
consigned  money.  The  sum  of  L.617,  Os.  6d.  had  been  consigned  by  the  road  tru^ 
on  the  line  of  road  from  Edinburgh  to  Glasgow,  and  the  petitioner  sought  authority  to 
uplift  it,  in  part  payment  of  the  sum  of  L.1422,  8s.  11  ^d.,  expended  in  permanent 
improvements. 

The  Court,  after  due  inquiry,  granted  the  authority  craved. 

Park^  for  the  petitioner,  then  craved  to  be  cJlowed  to  charge  the  expense  of  makii^ 
this  application  against  the  consigned  money. 

Lord  Justice-Clerk, — I  have  great  doubt  about  this.     The  practice  has  not  been  so 
in  cases  where  there  is  no  surplus.     You  must  make  the  application  at  your  own  expenst 
The  other  Judges  concurred. 

RafuBB  petitioner's  motion  for  expenses. 


XXVI.  Jurist  459.     3  June  1854.     Ist  Div.— Lord  Murray. 

Alexander  S.  Anderson,  Suspender.— P^Tiney. 

George  Morris,  Charger. — Dean  of  Faculty  {Inglis\  Hector, 

Suspension — Caution, — A  purchaser  of  brandy  gave  a  bill  for  the  price,  and  thcieafter 
brought  a  suspension  on  the  ground  of  deficiency  in  quality  and  quantity.  The  Conit, 
on  the  charger  agreeing  to  find  caution  to  repay,  if  necessary,  refused  the  bill. 

Alexander  S.  Anderson,  wine  and  spirit  merchant,  Glasgow,  brought  a  suspeuaQii 
of  a  charge  on  a  bill  for  L.170,  drawn  upon  him  by  George  Morris,  commission  merchant^ 
Glasgow,  and  which  he  had  accepted.  The  ground  of  suspension  was,  that  the  bill  was 
for  file  price  of  200  cases  of  French  brandy,  bought  from  the  charger,  and  that  the 
brandy,  when  delivered,  had  proved  to  be  deficient  in  quantity,  the  bottles  being  too 
small,  and  not  of  good  marketable  quality.  The  sale  was  effected,  and  the  bill  at 
4  months  for  the  price  was  granted  on  29th  September  1853.  The  brandy  was  delivered 
about  the  end  of  November.  It  was  examined  in  bond,  and  the  defects  intimated  to 
the  charger  within  a  fortnight. 

The  Lord  Ordinary  on  the  Bills  pronounced  the  following  interlocutor  : — 

"  Passes  the  note,  in  order  that  the  case  may  be  tried ;  reserving  to  the  parties,  if 
they  shall  be  so  advised,  to  apply  to  the  Judge  Ordinary  for  the  sale  of  the  brandy  in 
question  in  the  meantime." 

The  charger  reclaimed,  contending  that  it  was  not  a  ground  for  suspending  a  charge 
on  a  biU,  to  aver  that  the  brandy  was  bad  and  the  bottles  too  small.  These  were  matieis 
of  fact,  which  were  denied,  and  this  was  not  a  form  of  process  for  investigating  them. 
Diligence  on  a  bill  or  liquid  document  of  debt  could  not  be  suspended  on  such  grounds. 

Answered, — The  bill  here  remains  in  the  hands  of  the  drawer,  who  is  not  entitled  to 
the  privileges  of  a  bona  fide  onerous  indorsee.  The  suspender  has  offered  caution,  and 
is  willing  to  prove  his  averments. 

Lord  President, — If  I  was  satisfied  it  was  competent  to  go  into  the  merits  of  Qit 
case  here  I  would  do  so.  The  charger  denies  the  bottles  were  too  small,  and  denies  tiiat 
the  price  paid  was  the  price  of  brandy  of  the  best  quality.  He  denies  also  that  it  is 
unmarketable.  These  are  the  points  at  issue,  and  I  have  great  difficulty  in  holding  the» 
do  not  go  into  the  essence  of  the  transaction.  If  the  bill,  however,  had  got  into  another 
person's  hands,  the  case  would  have  stood  differently.  Perhaps  if  we  refuse  the  bill  the 
charger  would  find  caution  to  repeat  the  sum  if  required. 

The  charger  intimated  his  willingness  to  do  this. 

The  other  Judges  concurred,  and  the  Court 

Bemitted  to  recal  the  interlocutor^  on  the  charger  finding  caution  to  repeat. 
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XXVI.  Jurist  459.     3  June  1854.     1st  Div.— Lord  President. 

John  Macfie,  Pursuer. — Dean  of  FaaUty  (Infflis),  PcUtison. 

Jambs  M' William,  Defender. — Pattouy  E,  Gordon. 

Expenses — Jury  Trial — Defamation — Tender, — A  party  raised  an  action  of  damages  for 
defamation  and  assault,  laying  the  damages  at  L.1000.  A  tender  was  made  of 
L.2,  2s,,  but  without  any  retractation  or  apology.  The  jury  found  for  the  pursuer,  and 
assessed  the  damages  at  a  farthing — HeUd  that  neither  party  was  entitled  to  expenses. 

The  following  issues  were  tried  at  last  Jury  sittings  in  this  case : — 

"  1.  Whether,  on  or  about  the  lOth  day  of  August  1853,  in  the  shop  of  William 
Gray,  grocer  and  general  merchant.  Friars'  Vennel,  Dimifries,  and  in  presence  and 
hearing  of  Joseph  M'Burnie,  Barncleugh ;  William  M*Burnie,  Bamsoul ;  Eobert  Saffley, 
and  John  Saffley,  Momington,  Holywood ;  or  of  [460]  one  or  other  of  them,  the  defender 
did  falsely  and  calumniously  say  that  the  pursuer  was  a  thief,  and  a  ^  damned  thief '  and 
had  stolen  a  heifer ;  or  did  use  or  utter  words  to  that  effect,  to  the  loss,  injury,  and 
damage  of  the  pursuer. 

"  2.  Whether,  on  or  about  the  said  10th  day  of  August  1853,  at  the  place  foresaid, 
the  defender  did  violently  assault  and  strike  the  pursuer,  to  the  loss,  injury  and  damage 
of  the  pursuer. 

"Damages  laid  at  L.1000." 

The  defender  made  a  tender  of  L.2,  2s.,  but  under  a  denial  of  aU  the  averments,  and 
containing  no  retractation. 

The  jury  returned  a  verdict  finding  for  the  pursuer  on  both  issues,  but  assessing  the 
damages  at  one  farthing. 

The  pursuer  now  moved  to  apply  the  verdict  and  for  expenses,  contending  that  the 
real  issue  here  was  one  to  vindicate  character  and  not  for  pecimiary  compensation,  and 
that  a  verdict  to  any  amount,  however  small,  ought  to  carry  expenses.  He  referred  to 
the  case  of  Gardner  v.  M*Kenzie,  2l8t  January  1846,  8  Dunlop  859.  The  tender 
which  had  been  made  contained  no  retractation,  and  could  not  affect  the  decision  of 
this  question. 

Answered, — ^The  rule  as  to  expenses  is  not  inflexible.  This  case  should  never  have 
come  into  Court  at  all.  The  pursuer,  though  he  gained  his  case,  got  only  a  farthing  of 
damages ;  and  when  a  party  only  receives  nominal  damages  for  an  assault,  the  rule  as  to 
expenses  is,  that  they  should  be  given  to  the  defender,  especially  where  there  has  been 
a  tender. — ^Anderson  v,  Marshall,  24th  November  1835, 14  Sh.,  p.  54,  eupra^  viii.,  p.  28; 
Stiachan  v.  Monro,  5th  July  1845,  7  Dunlop  993. 

Lord  President, — I  tried  this  case,  which  was  rather  a  strange  one,  and  I  cannot 
compliment  either  of  the  parties.  Had  the  case  been  put  on  the  2d  issue  only,  and 
a  tender  made,  the  defender  would  have  had  a  strong  claim  for  expenses.  But,  again, 
in  regard  to  the  1st  issue,  where  a  claim  is  made  for  vindication  of  character,  the  small- 
ness  of  the  damage  is  not  a  ground  for  refusing  expenses.  Where  he  asks  damages  on 
that  ground — there  being  no  tender,  so  far  as  I  know,  and,  indeed,  I  do  not  think  any 
pecuniary  tender  would  make  much  difference,  the  proper  tender  being  retractation  of 
the  injury — he  may  be  entitled  to  expenses.  Here  there  was  a  tender,  and  the  pursuer 
has  got  very  small  damages.  I  think  it  is  competent  to  the  Court  to  look  into  the 
character  of  the  case  and  the  position  of  the  parties,  and  I  think  it  doubtful  if  the  jury 
gave  a  nominal  sum  merely  to  vindicate  the  character,  or  whether  it  was  merely  this,  that 
in  law  the  pursuer  was  entitled  to  a  verdict,  yet  that  he  should  get  very  little  damages. 
Strictly,  the  defender  here  is  entitled  to  expenses  on  one  issue  and  the  pursuer  on  the 
other ;  but  the  fair  way  of  dealing  with  the  case  perhaps  will  be  to  give  neither  party 
expenses. 

The  other  Judges  concurred. 

The  Court  applied  the  verdict^  and  found  neither  party  entitled  to  their  expenses. 


'fy^,  StJtl£ARLi»DS  V.    MACKEK2IE,  &a 
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XXVI.  Jurist  466.     6  June  1 854.     1st  Div.— Lord  Murray. 

GjEORGB  and  Alexander  Sutherland,  Complainers. — Fraser. 

Charles  Mackenzie  and  his  Curator,  Chargers. — Dundas,  Gordon. 

Landlord  and  Tenant — Removing — BUI  of  Exchange, — A  landlord  brought  an  action  of 
irritancy  and  removing,  founding  on  the  Act  of  Sederunt  1756,  against  his  tenant^  in 
respect  of  two  years'  rents  having  been  allowed  to  fall  in  arrear.  The  Sheriff  foond 
the  irritancy  proved,  and  decerned  in  the  removing.  In  a  suspension  of  a  charge  upon 
the  decree  two  questions  arose — 1.  Whether  certain  bills,  drawn  upon  the  tenant  for 
rent,  and  produced  by  him  in*  the  process,  were  to  be  held  as  having  been  paid  bj 
him  ?  2.  Whether  payments  of  rent,  paid  by  the  tenant  under  the  compulsitor  of 
a  process  of  sequestration,  were  good  to  purge  the  irritancy  ?  Note  passed  to  try  the 
questions. 

This  was  a  question  of  a  decree  of  removing  pronounced  by  the  Sheriff  of  Ross^hire. 
The  decree  had  been  pronounced  in  an  action  of  irritancy  and  removing  at  the 
instance  of  the  charger  against  the  complainers,  who  were  his  tenants  in  the  lands  of 
Muirtown,  Bogmuirack,  and  Knockbain.  The  action  was  laid  on  the  Act  of  Sederunt 
24th  December  1756,  and  on  the  averment  that  the  tenants  had  allowed  their  rents  to 
fall  two  years  in  arrear. 

The  defence  was,  that  the  arrears  did  not  amount  to  two  years'  rents  ;  that  certain 
bills  drawn  on  the  defenders  for  rent,  and  now  produced  by  them,  had  not  been  credited; 
that  they  had  certain  counter  claims ;  and  that  the  balance  against  them  was  faitlier 
reduced  by  certain  payments  which  they  had  made  in  a  relative  process  of  sequestration. 

The  Sheriff  affirmed  a  judgment  of  the  Sheriff-substitute,  decerning  in  the  irritancy 
and  removing  in  terms  of  the  libel.  The  following  note  was  appended  to  the 
interlocutor : — 

"  Note, — The  Sheriff  thinks  that  the  objections  to  the  state  of  rents  urged  by  the 
defenders  in  their  reclaiming  petition  have  been  sufficiently  met  by  the  answers. 

"  The  defenders  have  not  in  their  petition  called  in  question  the  law  laid  down  in 
the  Sheriff-substitute^s  note,  which  seems  supported  by  the  case  of  Marshall,  8th  Julj 
1803,  Hume's  Reports,  p.  569. 

"  There  is  a  material  distinction  between  a  declarator  of  tinsel  of  a  feu-right  ab  wm 
eolutum  canonemj  on  the  Act  1597,  and  a  declarator  of  irritancy  of  a  tack  under  the 
Act  of  Sederunt  1756.  When  the  superior  obtains  decree  of  declarator,  the  superiontj 
is  annihilated,  and  the  claim  for  bygone  feu-duties  is  gone.  But  a  landlord  is  entiUed 
to  obtain  decree  of  declarator  of  irritancy  if  the  tack  of  the  tenant  is  more  than  two  yeais 
in  arrear,  and  he  has  right  also  to  enforce  payment  of  arrears  of  rent,  by  sequestration  or 
legal  diligence. 

"  In  the  form  of  a  summons  of  removing  and  irritancy  given  by  Mr.  Robert  Bell  in 
the  Appendix  to  his  Treatise  on  Leases,  there  is  a  conclusion  for  irritancy  of  the  tack, 
and  for  payment  of  the  arrears.  The  case  of  Marshall  is  an  authority  for  holding  thst 
partial  payments  recovered  by  force  of  legal  diligence  are  not  sufficient  to  purge  the 
irritancy." 

A  suspension  having  been  presented  in  the  Bill  Chamber,  the  following  dehveranoe 
was  pronounced : — 

"  Refuses  the  note :  Finds  no  expenses  due  to  either  party,  and  decerns. 

"  Note. — The  Lord  Ordinary  does  not  consider  this  case  free  from  difficulty,  which 
has  arisen  from  the  payment  of  rent  between  landlord  and  tenant  having  been  carried  on 
by  bills  and  renewals  of  bills,  which  leaves  an  opening  for  the  question  when  they  have 
been  paid  or  settled,  whether  the  presumption  of  law  does  not  take  place,  that  they  have 
been  paid  or  settled  by  the  acceptor. 

"  The  case  has,  however,  been  fully  argued  in  the  Inferior  Court,  and  well  considered 
by  the  Sheriffs. 

"  The  Lord  Ordinary  does  not  think  it  right  to  disturb  their  judgments,  tiough  he 
disapproves  of  the  mode  in  which  the  rents  were  collected  in  this  case." 

The  complainers  reclaimed. 

Fraeer. — ^There  are  not  two  years'  rent  due.  Bills  have  been  produced  by  the  tenant, 
and  paid  by  him,  which  are  not  credited.     The  presumption  is  that  these  bills  were  pud 
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bj  the  acceptor. — Fergusson  v.  Young,  M.  1488 ;  Jackson  v.  Williamson  and  Henderson, 
Dec.  9,  1825;  Webster  v.  Thomas,  Jan.  15,  1819;  Thomson  on  Bills,  p.  355.  The 
counter  claims  pleaded  by  the  tenant  fall  within  the  principle  of  Urquhart  v.  Mackenzie. 
May  28,  1824.  The  tenants  were  entitled  to  have  credit  for  the  payments  made  by 
them  in  the  relative  process  of  sequestration. — Marshall  v.  Read,  Hum.  569 ;  Low  v. 
Knowles,  M.  13,873 ;  Campbell  v,  Robertson,  M.  13,867 ;  Bell  on  Leases,  vol.  ii.,  p.  43. 

Lord  President  (to  Charger's  Counsel). — Is  this  a  case  in  which  we  can  refuse 
inquiry  ?     This  is  not  such  a  case  as  we  can  dispose  *of  in  the  Bill  Chamber. 

Lord  Rutherfurd. — To  make  a  case  for  refusal  of  the  note  you  must  make  it  Itux 
darius  that  the  interlocutor  complained  of  is  right. 

Lord  Robertton, — If  this  had  been  a  passed  note,  I  should  have  required  the 
assistance  of  an  accountant,  and  it  necessarily  follows  that  I  am  for  passing  this  note  for 
the  purpose  of  inquiry. 

Recall  and  remit  to  pass  on  caution. 
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Alexander  Buie  and  George  Batchblor,  Pursuers. 

James  Pattullo  and  Others,  Claimants. — For  Mr.  Pattullo,  Dean  of  Facvlty 
(Jnglia),  G.  H,  Pattison;  for  Ramsay's  Trustees,  Horn;  for  J.  Bamsay  and 
Curator,  Hector ;  for  Mrs.  Ramsay,  Maitland. 

Trust — Obligation. — ^A  testator,  by  his  settlement,  directed  his  trustees  to  provide  for 
implement  of  his  obligations  under  his  marriage-contract,  and  to  invest  certain  sums, 
taking  the  titles  in  their  own  name,  in  trust  for  behoof  of  his  sister.  The  trustees 
made  investments  for  behoof  of  the  testator's  widow,  and  they  also  invested  various 
sums  in  their  own  names  as  trustees  for  behoof  of  the  sister,  in  terms  of  the  direction ; 
but  the  truster's  son  having  claimed  legitim^  it  appeared  that  there  was  a  deficiency 
in  the  trust  funds,  and  on  further  investigation  it  was  found  that  this  deficiency  had 
existed  from  the  very  first. — Held  that  the  sums  invested  for  behoof  of  the  testator's 
sister  must  be  held  as  portions  of  the  deceased's  estate  still  extant,  and  subject  to  its 
liabilities,  and  could  not  be  held  as  payments  duly  and  irrevocably  made  or  placed 
beyond  the  power  of  the  trustees  or  of  the  Court,  in  so  far  as  these  were  required  to 
be  replaced  on  the  idtimate  accounting,  in  order  to  satisfy  the  claims  of  the  widow  and 
son  as  creditors  under  the  marriage-contract,  and  the  claim  of  the  son  for  his  legitim. 

This  was  a  multiplepoinding  raised  for  distributing  the  estate  of  the  deceased  John 
Bamsay,  who  died  on  2d  April  1838,  leaving  a  settlement  under  which  the  pursuers 
were  the  only  surviving  and  accepting  trustees.  He  was  survived  by  his  wife,  and  a 
son,  John  Ramsay,  in  pupillarity.  The  trustees  were  appointed  tutors  and  curators  to 
the  son. 

The  settlement  conveyed  the  whole  property  of  the  truster,  both  heritable  and  move- 
able, in  trust,  for  payment,  in  the  first  place,  of  his  debts.  The  second  purpose  was  as 
follows : — 

"  I  appoint  my  trustees  or  trustee  to  implement  the  whole  obligations  incumbent  on 
me  by  the  contract  of  marriage  between  me  and  Mrs.  Isabella  Robertson,  my  spouse,  in 
the  event  of  her  surviving  me." 

This  purpose  of  the  trust-deed  referred  to  the  testator's  antenuptial  contract,  whereby 
he  bound  himself  to  lay  out  and  invest  on  good  heritable  security  a  siun  of  L.1000  in 
favour  of  his  wife  in  liferent,  for  her  liferent  use  allenarly,  and  to  their  children  in  fee. 
This  provision  was  in  the  contract  accepted  by  Mrs.  Biamsay  as  in  full  of  her  legal 
rights. 

The  third  purpose  of  the  deed  was  as  follows : — 

"  I  appoint  my  trustees  to  lay  aside  and  invest,  on  such  security,  heritable  or  move- 
able, as  may  appear  to  them  advisable,  a  sum  of  L.2500,  taking  the  title-deeds  to  them- 
selves, in  trust,  for  behoof  of  my  sister  Mrs.  Bridget  Ramsay  or  Sedgeley ;  and  failing 
her,  then  to  her  children  equally  among  them  in  fee :  Declaring,  that  this  sum  is  over 
and  above  the  sum  which  I  have  provided  to  my  said  sister  by  a  separate  bond  of  pro- 
Ti8i<m  in  her  favour  for  L.500,  of  this  day's  date ;  and  I  appoint  my  trustees  to  pay  over 
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the  interest  to  my  said  sister  half-yearly  during  her  lifetime,  and  also  any  part  of  tiie 
principal  which  she  may  require  for  her  maintenance." 

As  appears  from  subsequent  investigations  made  in  the  process,  the  estate  thus  com- 
mitted to  the  management  of  the  trustees  consisted  of  heritage  amounting  in  [468]  valae 
to  L.1512,  and  moveables  amounting  to  L.4135,  IBs.  8d. 

The  trustees  invested  L.1000  in  favour  of  the  widow,  in  two  bonds  of  L.500  eacL 
One  sum  of  L.500,  was  lent  on  security  of  property  belonging  to  John  Kennedy,  and  the 
other  on  property  belonging  to  Miss  Agnes  Ellis.  These  investments,  which  were 
successfully  objected  to  as  not  good  implement  of  the  marriage-contract,  are  not  mat^ial 
to  the  ultimate  discussion  in  the  Inner  House. 

The  trustees  also  paid  to  Mrs.  Sedgeley  the  separate  bond  of  provision  of  L.500,  and 
proceeded,  from  time  to  time,  to  make  investments  for  her  behoof,  to  account  of  her  pro- 
vision of  L.2500.  At  the  time  when  her  claim  came  to  be  adjudicated  on  by  the  Lord 
Ordinary,  the  trustees  held  the  following  securities  invested  in  their  names,  as  trustees 
for  her  behoof : — 

L  Bond  and  disposition  in  security  by  Mrs.  Barbara  Wallace 

or  Mackenzie,  over  subjects  in  or  near  Dundee,      .  .  L.  100    0   0 

2.  Do.         do.       by  Peter  Robertson  and  spouse,  over  sub- 
jects therein  mentioned,    .....  300    0   0 

3.  Do.         do.       by  John  Morrison,  .  .  .  400    0    0 

4.  Ex  facie  absolute  disposition  of  the  subjects  therein  mentioned, 

by  David  M*Ewan,  William  Reid,  and  others,  but  stated 
by  bewjk  bond  to  be  in  security  of  L.260  now  due  by  Peter 
Sanderson,  ......  260    0    0 

And  they  have  deposited  in  the  Western  Bank  of  Scotland 

at  Dundee,  on  a  deposit-receipt,  for  behoof  of  the  claimant,  700    0    0 


L.1760    0    0 


In  the  present  multiplepoinding  the  truster^s  son,  John  Ramsay,  claimed  his  legitim. 

The  Lord  Ordinary  (Ivory)  pronounced  the  following  interlocutor  on  23d  May 
1851  :— 

**  Finds  that  the  claimant  John  Ramsay  is  not  entitled,  at  one  and  the  same  moment, 
to  reprobate  the  trust-deed  and  settlement  of  his  said  deceased  father  (which  is  a  uni- 
versal settlement  of  the  deceased's  succession),  by  insisting  in  his  legal  right  to  the 
legitim^  and  to  approbate  the  same  by  demanding  conveyance  to  the  fee  of  the  flat  of 
the  house  thereby  settled  upon  him,  but  must  make  his  election  to  abide  by  the  one  or 
the  other ;  and  appoints  him  to  lodge  a  minute  declaring  his  election  accordingly :  Finds 
that  the  said  John  Ramsay  and  his  mother,  the  claimant  Mrs.  Ramsay,  are  entitled  qua 
creditors  to  be  preferably  ranked  on  the  succession  for  their  provisions  imder  the 
marriage-contract,  before  striking  the  legitim  or  paying  any  legacies  left  by  the  tmstei; 
and  that  the  said  John  Ramsay,  if  he  elect  to  take  his  legitim^  will  be  farther  entitled 
to  be  ranked  for  the  same  preferably  to  legatees  and  others  in  that  class :  Finds,  as  to 
the  L.500  bond  of  provision  in  favour  of  Mrs.  Sedgeley,  that,  in  the  present  conflict  of 
statements  between  the  parties  as  to  the  delivery  or  non-delivery  of  the  said  bond  in  the 
testator's  lifetime,  it  would  be  premature  and  inexpedient  to  decide  in  hoc  statu  whether 
the  said  provision  falls  within  the  category  of  debt,  or  of  legacy,  or  of  donation  fMriu 
catisa :  Finds  also,  that  the  state  of  the  mutual  accomits  is  such  as  at  present  to  render 
it  premature  and  inexpedient  to  decide  on  the  questions — First,  Whether,  and  to  what 
effect,  the  investment  of  L.500  on  the  transfer  to  the  real  security  over  Kennedy's 
subject  is  to  be  held  as  having  been  duly  made  by  the  trustees,  and  so  as  pro  tanto  to 
satisfy  and  discharge  the  marriage-contract  provisions,  whether  of  liferent  in  favour  of 
Mrs.  Ramsay,  or  of  fee  in  favour  of  her  son  1  Second,  Whether,  and  to  what  eflfect  and 
amount,  funds  have  been  definitely  set  apart  and  allocated,  so  as,  while  other  ckims 
against  the  trust-estate  remain  unsatisfied,  to  constitute  such  funds  the  absolute  and  unquali- 
fied property  of  Mrs.  Sedgeley,  and  thereby  to  free  them  from  general  liability  and 
periciUumj  as  still  portions,  whether  sub  mode  or  otherwise,  of  the  trust-estate?  and, 
Third,  Whether,  and  how  far  the  management  of  the  trustees  has  been  such  as  in  any 
respect  to  involve  them  in  personal  responsibility  %  upon  which  last  pointy  indeed,  the 
trustees  have  not  as  yet  been  heard ;  and,  with  these  findings,  appoints  the  cause  to  he 
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enrolled,  that  parties  may  be  heard  on  the  course  of  procedure  which  they  propose  now  to 
adopt  in  regard  to  the  disputed  matters  of  fact  above  alluded  to,  or  generally  otherwise." 

Thereafter  the  Lord  Ordinary  (Colonsay)  pronounced  the  following  interlocutor  on 
12th  November  1852  :— 

"  Having  heard  the  counsel  for  the  parties,  considered  the  process  and  productions, 
with  reference  to  the  questions  raised  between  the  parties  in  the  competition,  finds — 1«/, 
That  the  claimant  John  Bamsay  has  elected  to  take  his  legitim^  and  is  entitled  to  be 
ranked  for  the  same  preferably  to  legatees  and  others  in  that  class.  2d,  That  the  pro- 
vision in  the  marriage-contract  in  favour  of  the  claimant  and  of  his  mother,  are  to  be 
regarded  as  debts  to  be  satisfied  out  of  the  succession  before  striking  the  legitim.  Zdy 
That  the  sum  of  L.500,  contained  in  the  bond  in  favour  of  the  claimant  Mrs.  Sedgeley, 
is  not  to  be  regarded  as  .a  debt  to  be  satisfied  or  deducted  out  of  the  succession  before 
striking  the  legiHm^  but  is,  in  reference  to  the  ascertainment  of  the  legitim  fund,  to  be 
regarded  as  of  the  nature  of  a  legacy  or  donation  mortis  causa.  4tthy  That  the  investment 
of  the  sum  of  L500,  lent  on  the  transfer  to  the  real  security  over  Kennedy's  subject,  and 
of  the  sum  of  L.500,  lent  on  personal  bond  to  Miss  Agnes  Ellis,  were  not  investments  in 
implement  of  the  marriage-contract  provisions,  so  as  to  satisfy  and  discharge  the  same, 
either  as  regards  the  interests  of  the  widow  Mrs.  Ramsay  in  the  liferent,  or  of  her  son 
John  Bamsay  in  the  fee.  5thy  That  the  sums  contained  in  the  four  several  securities 
and  in  the  deposit-receipt,  which  are  specially  claimed  by  Mrs.  Sedgeley,  as  having 
been  invested  or  set  apart  by  the  trustees  for  her  behoof,  in  implement  of  the  provisions 
in  her  favour  contained  in  the  trust-deed,  are  to  be  regarded  as  portions  of  the  deceased's 
estate  still  extant^  and  subject  to  its  liabilities,  in  so  far  as  regards  the  claims  of  the 
widow  and  son  as  creditors  under  the  marriag&^ontract,  and  the  claim  of  the  son  for  his 
lefiUim.  6th,  That  the  provision  in  the  codicil  in  favour  of  Mrs.  Bamsay,  as  to  the 
house  in  the  Cowgate  of  Dundee,  is  to  be  regarded  as  a  specific  bequest,  not  liable  to 
abatement  in  any  question  with  other  parties  claiming  under  the  trust-deed ;  and,  with 
these  findings,  appoints  the  cause  to  be  enrolled,  that  parties  may  be  heard  as  to  farther 
procedure. 

"  Note, — ^The  points  embraced  in  the  first  and  second  findings  of  the  foregoing  inter- 
locutor were  substantially  fixed  by  Lord  Ivory's  interlocutor  of  23d  May  1851. 

*'  Li  regard  to  the  points  embraced  in  the  third  finding,  if  there  had  been  a  distinct 
averment  on  record  that  the  bond  had  been  delivered  to  Mjs.  Sedgeley,  or  to  any  person 
for  her  behoof,  during  the  lifetime  of  her  brother,  the  Lord  Ordinary  would  have  allowed 
the  claimant  a  proof  of  that  averment  in  some  form.  But  there  is  no  such  averment 
distinctly  made ;  and  although  attention  was  called  to  that  matter  at  the  debate,  the 
claimant  did  not  propose  to  make  any  addition  to,  or  alteration  on  the  record — an  oral 
explanation  was  made,  but  it  appeared  to  the  Lord  Ordinary  rather  to  imply  that  there 
was  no  delivery ;  and  some  of  the  documents  referred  to,  particularly  the  accounts  of 
Messrs.  Shaw  and  Thomson,  lead  to  the  same  conclusion. 

In  regard  to  the  matter  embraced  in  the  fourth  finding,  it  appears  to  the  Lord  Ordi- 
nary— Istf  That  the  L.1000  provided  by  the  marriage-contract  was  not  invested  in  terms 
of  that  contract,  nor,  in  so  far  at  least  as  regards  one-half  of  it,  on  the  kind  of  security 
prescribed  by  the  contract.  2d,  That  there  is  no  evidence,  nor  any  distinct  averment, 
that  Mrs.  Bsmisay  was  made  aware  of  the  departure  from  the  directions  of  the  marriage- 
contract,  and  assented  to  that  departure,  or  recognized  any  others  than  the  raisers  as  the 
parties  from  whom  she  was  to  receive,  and  did  receive,  the  interest  of  the  L.1000. 
3(2,  That  there  is  no  ground  for  holding  that  John  Bamsay,  the  pupil  fiar,  surrendered 
any  of  his  rights  imder  the  contract  of  marriage. 

The  point  embraced  in  the  fifth  finding  of  the  interlocutor  appears  to  the  Lord 
Ordinary  to  be  attended  with  much  more  difficulty.  The  direction  in  the  trust-deed  in 
regard  to  the  investment  of  the  sum  left  to  Mrs.  Sedgeley  is  expressed  altogether  differ- 
ently, and  the  investments  appear  to  have  been  made  very  much  in  terms  of  the  direction. 
But  that  part  of  the  fund  is  still  extant,  and  the  trustees  are  the  holders  of  it.  The 
right  of  the  widow  and  son  as  creditors  under  the  [469]  marriage-contract  should  have 
been  satisfied  in  the  first  instance,  but  they  have  never  been  satisfied,  neither  has  the 
8on*s  Ugitim  been  separated  and  set  apart.  In  these  circimistances,  if,  upon  a  proper 
state  of  accounts  being  made  up,  it  shall  appear  that  there  is  not  a  sufiiciency  of  other 
funds  extant  to  pay  their  debts  or  to  form  a  fund  for  legitim,  the  Lord  Ordinary  is  not 
disposed  to  hold  that  the  sum  which,  in  that  view,  was  improperly  set  apart  and  invested 
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for  behoof  of  Mrs.  Sedgeley,  but  in  name  of  the  trustees,  and  not  yet  actually  paid  away, 
is  so  absolutely  her  property  as  to  be  free  from  liability  to  any  extent. 

**  At  the  close  of  the  debate  the  parties  expressed  a  wish  that  the  leading  points  in 
the  competition  should  be  disposed  of  in  the  iirst  instance,  and  that  the  questions  with 
the  trustees  should  stand  over  in  the  meantime,  and,  with  that  view,  the  trustees  were 
not  fully  heard.  The  Lord  Ordinary  has  therefore  pronounced  no  findings  in  regard  to 
them." 

Pattullo,  who,  as  Mrs.  Sedgeley's  trust-disponee  and  executor,  came  to  represent  her 
in  this  process,  reclaimed  against  this  interlocutor ;  but  before  the  hearing  he  gave  notice 
that  he  was  to  acquiesce  in  all  the  findings  except  the  5th  and  2d,  and  that  as  to  the 
latter  he  was  only  to  ask  an  explanation  that  the  word  "  succession  "  meant  moTeabk 
succession.     The  Court  pronounced  the  following  interlocutor  :—t 

"Adhere  to  the  Lord  Ordinary's  interlocutor  submitted  to  review,  and  refuse  Uie 
note,  so  far  as  regards  the  1st,  2d,  3d,  4th,  and  6th  findings  of  the  interlocutor;  wi& 
this  explanation,  that  the  word  *  succession '  in  the  second  finding  is  .to  be  held  as 
meaning  the  *  moveable  succession '  only.  As  to  the  fifth  finding  of  the  said  interlocutor, 
before  farther  answer,  appoint  the  claimant  James  Pattullo  (now  in  the  right  of  Mi& 
Sedgeley),  within  eight  days,  to  give  in  a  minute  distinctly  and  articulately  setting  forth 
— Istf  The  amount  of  the  whole  succession,  heritable  and  moveable,  of  the  deceased,  as 
the  same  was  available  and  came  into  the  trustees'  hands  at  the  time  of  the  death,  with 
a  counter  state  of  the  whole  claims  then  affecting  the  same  under  the  several  heads  of 
debts,  legitim,  and  testamentary  provisions.  2d^  The  existing  state  of  the  trust  funds, 
as  the  same  still  remain  for  distribution  in  the  trustees'  hands,  with  the  claims  against 
the  succession  still  remaining  to  be  satisfied ;  and  if  there  be  a  defalcation,  the  dates  at 
which  the  several  items  composing  the  same  respectively  arose,  with  the  amounts  and 
causes  thereof.  3(f ,  The  several  investments  alleged  to  have  been  made  in  terms  of  the 
trust  for  behoof  of  Mrs.  Sedgeley  and  her  family,  with  the  dates  and  amounts  of  each; 
and  a  state  of  any  payments  which  may  have  been  made  to  account;  and,  Oh,  The 
precise  date  at  which  the  claim  of  legitim  on  the  part  of  John  Eamsay  was  first  intimated 
to  the  trustees  as  a  claim  to  be  insisted  on  in  repudiation  of  the  settlement." 

Under  this  interlocutor  Pattullo  lodged  a  minute,  stating  that  the  estate,  as  it  came 
into  the  trustees'  hands,  after  deducting  the  expense  of  realizing,  amounted  to  L.5647, 
16s.  8d.,  being  thus  composed  : — 

Moveable  estate,  ....  L. 4:1 35  16     8 

Heritable  estate,  .  .  .  .  1512     0     0 


That  the  whole  claims  affecting  the  estate  consisted  of — 

1.  Debts  including  L.1000  to  the  widow  and  son, 

under  the  marriage-contract  .  L.12181510 

2.  Legitim  at  the  truster's  death  .  1458  10     5 

3.  Legacies,    including    the  bond   of    provision    of 

L.500  to  Mrs.  Sedgeley  and  the  provision  of 

L.  2500  to  her  and  her  children,     .  .  3161  19     0 


L.5647  16    8 


5839    5   3 


Leaving  a  deficit  of  .  .  .  L.191    8    7 

The  minute  further  stated — 

That  the  trust-funds  which  still  remain  for  distribution  in  the 

trustees'  hands  amount  to       .  .  .  .  .  L.1867  17    i 

Besides  sums  invested  for  behoof  of  Mrs.  Sedgeley  and  family, 
and  claimed  by  her  executor  as  her  exclusive  property,  and 
not  part  of  the  divisible  funds  .....  1760    0   0 

Together,  L.3627  17    4 

That  the  claims  against  the  succession  stiU  remaining  to  be 
satisfied,  including  the  claim  to  the  said  investments,  as  not 
falling  within  the  funds  to  be  distributed,  amoimt  to  •  4838  10   5 

Defalcation,  L.1210  13    1 
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The  investments  in  Mrs.  Sedgeley's  favour  have  already  been  stated.  The  minnte* 
further  set  forth,  that  the  truster's  son  first  intimated  a  claim  to  legitim  by  lodging  his 
claim  in  this  process. 

The  discussion  in  the  Inner  House  was  mainly  between  Pattullo  or  Mrs.  Sedgeley's 
representative  and  the  truster's  son  John  Eamsay. 

For  Pattullo  it  was  argaed — that  the  investments  referred  to  in  the  fifth  finding  of 
the  interlocutor  were  payments  duly  made  to  her  out  of  the  trust  fimds,  in  terms  of  the 
truster's  directions,  at  a  time  when  there  were  sufficient  funds  for  that  purpose ;  and  that 
these  investments  had  become  her  absolute  and  irrevocable  property. — Er^.  iii.  9,  46. 

For  the  minor  John  Eamsay  and  his  emptor,  it  was  argued — that  these  sums  were 
not  placed  beyond  the  control  of  the  trustees  and  of  the  Court ;  and  if  so,  that  his  claim 
was  clearly  preferable  to  that  of  a  gratuitous  legatee. — Bruce  t^.  Bruce,  9th  January  1853, 
9  S.  and  D.,  695. 

Lord  Ivory. — This  case  stands  for  decision  on  only  one  branch  of  it ;  the  others  have 
been  disposed  of  by  an  interlocutor  of  the  Court  adhering  to  the  findings  of  the  Lord 
Ordinary.  It  is  tJie  fifth  head  of  the  Lord  Ordinary's  interlocutor  that  is  now  to  be 
disposed  of,  in  which  he  finds — (reads).  I  am  of  opinion  that  in  its  substance  and  in 
its  fuU  effect  this  finding  is  well  founded.  The  circiunstances  of  this  case  are  these  : — 
In  1838  the  testator  died,  leaving  a  considerable  amount  of  moveables,  and  a  small 
amount  of  heritage.  He  appointed  trustees  for  the  purpose  of  paying  a  bond  of  L.500 
granted  in  favour  of  Mrs.  Sedgeley,  and  gave  her  a  provision  of  L.2500  in  addition. 
There  had  been  a  previous  marriage-contract,  in  which  his  widow  and  child  have  an 
interest  in  L.1000  as  creditors.  What  the  trustees  have  overlooked,  and  what  led  to  the 
whole  of  this  discussion,  and^on  which  the  present  case  depends,  is,  that  the  son  might 
claim  his  legitim,  and  demand  his  legal  rights.  Of  course  his  provision  under  the 
marriage-contract  he  had  as  a  creditor,  but  his  claim  of  legitim  is  so  important  that  it 
extends  to  the  value  of  about  L.1500.  The  fund  which  the  trustees  had  to  deal  with  is 
set  forth  in  the  minute  we  lately  had  before  us,  and  consists  of  moveable  estate  to  the 
amount  of  L.4135,  16s.  8d.,  and  heritable  estate  to  the  amount  of  L.  1512,  which  amoimt 
together  to  L.5647,  16s.  8d.  Taking  into  account  the  debts,  legitim^  and  legacies, 
according  to  this  state,  and  at  the  very  first  start  of  the  process,  this  trust  stood  with  an 
estate  which  was  deficient  to  the  amount  of  L.191 — deficient,  though  no  risk  occurred  in 
course  of  management.  The  trustees  were  appointed  tutors  and  curators  to  the  son ; 
they  had  charge  of  the  interest  of  the  pupil,  and  should  have  seen  his  legal  rights 
attended  to.  It  appears  farther  that  there  is  a  deficiency  now  of  no  less  than  L.1200 — 
that  the  deficiency  comes  within  L.100  of  the  whole  amount  of  this  claim.  The 
deficiency  arises  from  risks  in  the  course  of  management,  but  all  of  them  in  circum- 
stances which  the  trustees  ought  to  have  had  in  their  view.  It  has  been  held  that  the 
sum  of  L.500  contained  in  the  bond  in  favour  of  Mrs.  Sedgeley  is  to  be  dealt  with  as  a 
legacy,  and  not  to  be  paid  until  the  Ugitim  has  been  ascertained.  The  trustees,  without 
investing  in  favour  of  the  widow  the  sum  of  L.1000,  took  no  measures  to  secure  this 
claim  of  legitim^  and  never  seem  to  have  turned  their  attention  to  it.  It  is  not  till  this 
process  is  brought  into  Court  that  they  seem  to  have  been  made  [470]  aware  that  the  claim 
would  be  made,  although  it  was  their  duty  to  have  seen  to  it  They  took  the  advice  of 
counsel,  and  were  told  that  they  were  answerable  for  this  claim.  It  has  been  stated  in 
the  note  to  the  interlocutor  of  the  Lord  Ordinary,  that  the  investment  in  favour  of  Mrs. 
Sedgeley  seems  to  have  been  made  as  if  there  had  been  free  funds  for  that  purpose.  If 
the  state  of  the  funds  had  been  such  as  entitled  the  trustees  to  make  the  investment  at 
the  time,  I  am  of  opinion  that  this  investment  would  have  been  sufficient  to  separate 
the  estate,  so  far  as  invested  for  her  behoof,  from  the  estate  of  the  deceased.  At  the 
same  time  it  is  a  peculiar  mode  of  investment.  It  is  not  in  favour  of  trustees — ^it  is  not 
in  favour  of  parties  named  trustees  to  this  party ;  but  it  is  taken  to  them  as  trustees, 
t.6.,  as  possessing  the  character  under  the  deed  of  the  testator  himself,  which  makes  an 
anomalous  state  of  the  trust  as  to  this  matter.  If  there  had  been  fimds  enough,  no 
question  could  have  arisen  as  to  this  matter.  The  difficulty  arises  in  consequence  of  the 
trustees  never  having  had  free  funds  to  give  to  the  gratuitous  legatees  what  they  were 
due  to  the  son  for  his  legitim.  There  was  a  deficiency  at  first,  and  there  is  now  a  greater 
deficiency.  It  appears  from  the  state  given  in  by  James  Pattullo,  that  there  was  a 
deficiency  from  the  first  year  to  the  last,  with  the  exception  of  three  years,  in  the  annual 
revenue,  so  that  the  trustees  must  have  seen  that  they  were  not  treading  on  safe  ground 
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to  pay  to  a  party  whom  the  law  postponed.  It  is  said  that  they  had  reasonahle  ground 
for  what  they  were  doing; — that  if  it  had  not  heen  for  accidents  occurring  in  the 
management  of  the  fund  there  would  have  been  sufficient  for  all  claims  ; — ^but  trustees 
are  not  entitled  to  give  a  preference  to  a  postponed  party,  and  throw  the  hazard  of  the 
management  on  the  preferred  party.  It  is  their  business  to  invest  for  the  party  who  has 
the  preference,  and  it  is  only  after  that  party  is  secured  that  they  should  pay  to  &e 
postponed  party.  Therefore  it  appears  to  me,  that  these  trustees  were  never  in  poss^on 
of  such  an  amount  of  funds  as  entitled  them  to  make  a  conveyance  in  favour  of  lira. 
Sedgeley.  On  these  grounds  I  think  it  is  that  the  Lord  Oidinary  has  gone  in  the 
general  terms  of  his  interlocutor,  and,  with  the  exception  of  a  modification  of  the 
phraseology,  to  bring  it  more  near  to  that  point  of  the  case  on  which  I  rest  my 
judgment,  I  am  quite  prepared  to  adhere  to  it.  The  interlocutor,  altered  as  I  propose, 
would  then  read  thus — (reads). 

Lard  Robertson. — I  am  of  the  same  opinion.  If  the  question  had  turned  on  the  fiist 
branch,  I  could  not  have  gone  along  with  the  argument  which  went  to  shew  that  these 
investments  were  not  a  setting  apart  of  funds  for  the  benefit  and  behoof  of  Mrs. 
Sedgeley.  I  do  not  say  that  these  investments  were  equivalent  to  payment,  but  they 
were  a  segregation  of  funds  in  favour  of  Mrs.  Sedgeley,  which  separated  her  share  froin 
the  rest  of  the  trust  funds.  But  then  the  question  arises — Was  the  trust  in  a  condition 
to  allow  these  trustees  to  make  payment  to  Mrs.  Sedgeley  ?  Now  the  trustees  overlooked 
the  claim  of  legitim — and  the  party  entitled  to  this  hgiiim  was  the  son,  to  whom  they 
had  been  appointed  tutors  and  curators — and  if  we  were  to  hold  this  s^regation 
equivalent  to  payment,  the  result  would  be,  that  gratuitous  legatees  would  be  prefened 
to  the  son  as  creditors,  thus  defeating  his  right  of  legitim. 

Lord  Ridherfurd, — I  have  come  to  the  same  opinion.  The  interlocutor  of  the  Lord 
Ordinary  is  quite  right  in  its  result,  and  quite  right  on  its  grounds.  There  is  a  varimoe 
on  the  fifth  finding,  which  I  took  the  liberty  to  suggest,  in  order  to  make  one  point  still 
more  clear.  I  confess  I  have  no  doubt,  and  it  is  of  great  importance  that  the  Court  have 
no  doubt,  with  reference  to  a  case  having  so  important  a  bearing  on  the  duties  of  trustees 
in  the  management  of  a  trust.  There  is  no  doubt  as  to  the  facts  of  the  case.  It  is  plain 
that  the  claim  of  Mrs.  Sedgeley  was  not  a  debt  in  competition  with  the  son's  claun  of 
legitim^  which  was  undoubtedly  preferable  in  a  question  with  residuary  legatees.  Now 
the  trustees  were  bound  to  have  regard  to  the  son's  claim  of  legitim — they  ought  to  hare 
attended  to  it ;  it  was  a  good  claim,  and  there  was  no  discharge  of  it.  It  seems,  however, 
to  have  been  overlooked,  I  suppose  from  the  circumstance  of  the  son  being  alM)  residuary 
legatee ;  for  if  the  succession  had  been  quite  sufficient  to  satisfy  every  claim,  including 
Mrs.  Sedgeley's  claim,  the  residue  would  have  been  such  as  to  have  given  the  son  a  good 
deal  more  than  his  legitim.  But  whenever  any  question  arose  as  to  the  possibility  of  a 
deficiency  about  an  estate  not  realized,  and  not  in  the  trustees'  hands,  it  became  of  the 
greatest  consequence  that  the  trustees  should  attend  to  this  distinction  of  preference,  and 
be  clear  to  secure  those  parties  who  claim  a  preference.  What  these  trustees  did,  in  the 
first  place,  was  to  set  aside  a  fund  carefully  and  all  along  for  Mrs.  Sedgeley's  claim,  and 
keep  back  the  son's  claim,  to  be  made  good  out  of  the  residue  of  an  unrealized  estate. 
The  trustees,  I  have  no  doubt,  acted  in  good  faith.  They  might  have  expected  the 
estate  to  realize  a  good  deal  more.  But  it  is  a  most  objectionable  course  of  management, 
and  this  case  has  shewn  it,  that  they  should  pay  what  is  in  their  hands,  while  they  had 
not  paid  the  claims  which  were  claims  of  preference.  It  is  not  this  merely,  but  we  have 
in  the  statement  of  these  trustees  the  way  in  which  the  defalcation  arose,  and  they  were 
early  shewn  this  in  the  trust,  for  the  excess  of  payments  above  receipts  in  the  years 
1838,  1839,  and  1841,  was  L.310.  So  that  these  trustees  were  from  the  beginning,  and 
during  these  years,  perfectly  aware  that  the  estate  did  not  yield  sufficient  to  satisfy  all 
claims.  Then  the  other  parts  of  the  deficiency  arise  from  circumstances  ^lot  foreseen— 
law  expenses,  &c.  Still  it  is  upon  an  estate  not  realized,  put  in  their  hands,  that  it  is 
now  proposed  to  make  the  son  suffer  all  the  loss.  I  set  out  with  this,  that  these  trustees 
never  were  in  a  situation  in  which  they  could  prefer  legatees,  or  rightly  make  these  pay- 
ments. And  I  have  great  doubts  whether  this  is  a  case  to  which  the  doctrine  applies, 
that  where  payments  are  made  to  a  legatee  by  a  trustee  solvent,  it  is  inexpedient  to 
disturb  the  legatee,  and  the  party  claiming  his  preference  must  be  left  to  take  his  remedy. 
Now,  are  we  in  such  a  case  here  ?  Here  the  investment  comes  to  be  of  importance.  I 
admit  that  the  investment  here  is  an  investment  of  the  nature  of  payment,  but  the 
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parties  ^ho  are  to  be  the  trustees  are  the  trustees  of  the  testator,  not  for  the  purposes  of 
the  settlement,  but  for  other  purposes.  But  I  suspect  that  those  investments  were  taken 
in  their  own  name,  and  by  virtue  of  that  investment  they  had  a  right  of  retention  over 
these  sums  without  having  regard  to  what  might  be  the  result  of  this  estate.  Accordingly 
this  multiplepoinding  is  brought  in  the  trustees'  name.  Holding  the  fund  to  be  in  the 
trustees'  name,  they  come  forward  as  counter  claimants.  Here  is  a  multiplepoinding 
with  respect  to  trust  funds,  which,  though  they  have  got  a  certain  direction,  are  never- 
theless in  the  trustees'  hands.  Now  this  is  an  important  view,  because  the  legatee  did 
not  say — We  shall  make  you  liable  for  the  claim  of  mismanagement.  I  do  not  think 
they  could  say — We  shall  leave  you  with  payment  of  debts,  but  give  us  this  sum  just 
now.  Therefore,  there  is  no  need  to  raise  the  question  about  these  sums  that  have  been 
paid  over.  In  this  way,  looking  to  the  mode  of  investment,  to  the  nature  of  the  action, 
to  the  nature  of  the  parties'  rights,  these  funds  are  in  the  hands  of  the  trustees,  or  in  the 
hands  of  the  Court  in  this  process ;  and  you  are  not  f oUowing  so  extreme  a  remedy  as 
recovery  against  a  legatee,  but  only  insisting  on  a  revision  of  the  application  of  the  trust 
funds,  and  to  which  revision  the  party  cannot  object,  because  of  the  circumstances  in 
which  the  payment  was  made  for  him.  I  would  therefore  suggest  that  the  alteration 
should  be  made  on  the  interlocutor  as  read  by  Lord  Ivory. 

Lord  President. — I  approve  of  the  alteration  suggested,  because  it  removes  an 
ambiguity  in  the  words  used  in  the  interlocutor. 

The  Court  pronounced  the  following  interlocutor : — 

"  Adhere  to  the  Lord  Ordinary's  interlocutor  in  regard  to  the  fifth  finding  also,  as 
varied  in  the  following  terms : — 5th,  That  the  sums  contained  in  the  several  securities, 
and  in  the  deposit-receipt,  which  are  specially  claimed  by  Mrs.  Sedgeley  as  having  been 
invested  or  set  apart  by  the  trustees  for  her  behoof,  cannot  be  held  as  payments  duly 
and  irrevocably  made  to  her,  or  placed  beyond  the  power  of  the  trustees,  or  of  the 
Court,  in  this  multiplepoinding,  in  so  far  as  these  are  required  to  be  replaced  on  the 
ultimate  accounting,  in  order  to  satisfy  the  claims  of  the  widow  and  son  as  creditors 
under  the  marriage-contract,  and  the  claim  of  the  son  for  his  legitim  :  And  further,  the 
Lords  remit  the  cause  back  to  the  Lord  Ordinary." 
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Chables  Alexander  Lockhart  Robertson  and  Others,  Pursuers.— ifotr. 

John  Ord  Mackenzie  and  Others,  Defenders. — For  Mr.  Mackenzie,  Eoss ;  for 
Dr.  Mackintosh's  Trustees,  T.  Mackenzie;  for  Dr.  Morehead's  Trustees, 
JS.  McLc/arlane. 

Tnuftee — Quipa. — In  an  action  at  the  instance  of  beneficiaries  against  the  representatives 
of  trustees,  who  were  alleged  to  have  occasioned  the  loss  of  trust  funds,  by  allowing 
them  to  remain  unsecured  in  the  hands  of  one  of  their  number,  factor  to  the  trust — 
Terms  of  issues  adopted  to  try  that  question. 

This  was  an  action  of  count,  reckoning,  and  payment  at  the  instance  of  beneficiaries 
on  a  trust  estate,  against  the  representatives  of  the  deceased  trustees,  who  were  alleged 
to  have  wrongfully  suffered  certain  trust  funds  to  remain  unsecured  in  the  hands  of 
Alexander  Robertson,  one  of  their  number,  and  factor  of  the  trust,  whereby  loss  was 
occasioned  to  the  trust  estate.     The  summons  stated,  inter  alia, 

"  Farther,  the  said  several  sums  being  by  them  impressed  into  the  hands  of  the  said 
Alexander  Robertson,  as  factor  foresaid,  the  said  trustees,  in  gross  and  culpable  negli- 
gence and  violation  of  their  duty  in  the  premises,  failed  to  see  the  said  funds  applied  to 
the  purposes  of  the  trust,  or  to  ascertain  in  what  manner  they  were  disposed  of  by  the 
said  Alexander  Robertson,  or  whether  they  were  or  were  not  applied  or  invested  by  him, 
as  their  factor,  for  the  purposes  of  the  said  trust ;  no  accounts  having  been  obtained 
from  him  of  his  intromissions,  or  meeting  of  the  trustees  held  to  examine  or  inquire  into 
the  same,  subsequent  to  the  said  9th  day  of  November  1831 :  That  the  said  sums  were 
Tjot  applied  or  invested  by  the  said  Alexander  Robertson  to  trust  purposes,  but  were 


800  ROBERTSON,   &r.  V.   MAGRENZIB,   &a  nVLIokllM 

appropriated  by  him  to  his  own  uses  and  purposes :  That  the  said  Alexander  BobertBon's 
affairs  were  embarrassed,  and  he  was  not  in  good  credit  in  the  year  1829,  and  his  embamss- 
ments  continued  to  increase  thereafter,  and  greatly  increased  about  the  year  1832 ;  and 
in  the  month  of  August  1833,  meetings  of  his  creditors  were  held,  at  which  he  propoed 
to  grant  a  private  trust :  That  in  the  end  of  that  year  he  was  rendered  legally  bankrupt; 
and  in  the  month  of  February  1834;  his  estates  were  sequestrated  under  the  then  Bank- 
rupt Statute :  That  during  all  this  time,  from  January  1829  downwards,  no  steps  weie 
taken  by  the  trustees  to  secure  the  sums  so  paid  to,  and  impressed  into  the  hands  of, 
the  said  Alexander  Robertson,  or  to  invest  the  same,  or  cause  them  to  be  invested,  for 
behoof  of  the  trust,  and  the  beneficiaries  therein :  That  the  estates  of  the  said  Alex- 
ander Eobertson,  sequestrated  as  foresaid,  yielded  a  dividend  of  Is.  2d.  in  the  pound 
upon  the  amount  of  the  debts  due  by  him  at  the  date  of  his  sequestration." 

The  following  issues  were  appointed  to  be  the  issues  to  try  the  cause : — 

"It  being  admitted,  that  by  antenuptial  contract  of  marriage,  dated  2d  Jnlr 
1824,  Mrs.  Ann  Lockhart  or  Robertson  conveyed  and  made  over  her  whole  estate, 
heritable  and  moveable,  in  favour  of  Richard  Mackenzie,  Esq.,  writer  to  the  signet,  the 
Rev.  Robert  Morehead,  then  of  St.  Paul's  Chapel,  £dinbui^h.  Dr.  John  Ma^dnto^ 
physician  in  Edinburgh,  the  Rev.  George  Home  Robertson,  minister  of  the  Grospel  at 
Ladykirk,  all  now  deceased,  and  Alexander  Robertson,  writer  to  the  signet,  fotmeriy 
residing  in  Edinburgh,  now  in  London,  as  trustees,  and  that  the  said  trustees  accepted 
and  acted  in  the  trust : 

**It  being  also  admitted,  that  the  said  deceased  Richard  Mackenzie  is  represented 
by  John  Ord  Mackenzie,  writer  to  the  signet,  his  eldest  son,  and  heir  and  executor  : 

"  That  the  said  Rev.  Robert  Morehead  is  represented  by  Thomas  Brown,  Esq.  of 
Lanfine,  John  Hunter,  writer  to  the  signet,  auditor  of  the  Court  of  Session,  and  Jdm 
Whitehead,  S.S.C.,  his  surviving  and  accepting  trustees : 

"  That  the  said  Dr.  John  Mackintosh  is  represented  by  John  Mackintosh,  assistant- 
surgeon  Royal  Artillery,  now  or  lately  residing  at  Woolwich,  William  Mackenzie,  Esq., 
residing  in  Dunse,  Dr.  John  Argyll  Robertson,  Edinburgh,  and  the  said  John  Ord 
Mackenzie,  his  trustees : 

"  And  that  the  said  Rev.  George  Home  Robertson  is  represented  by  George  Andrew 
Robertson,  student  of  medicine,  residing  in  Drummond  Place,  Edinburgh,  his  son,  Mia. 
Margaret  Robertson  or  Mitchell,  widow  of  William  P.  Mitchell,  S.S.C.,  and  Mis. 
Eliza  Kenney  or  Robertson,  residing  in  Drummond  Place,  Edinburgh,  widow  of  the  said 
George  Home  Robertson,  as  his  nearest  of  kin — Defenders : 

"  Whether  the  said  Richard  Mackenzie,  John  Mackintosh,  Robert  Morehead,  Geofge 
Home  Robertson,  and  Alexander  Robertson,  as  trustees  foresaid,  or  any  of  them,  on  or 
about  the  4th  of  December  1828,  wrongfully  directed  the  sum  of  L.1200,  forming  part 
of  the  trust  estate,  to  be  paid  over  to  the  said  Alexander  Robertson,  and  allowed  the 
same  to  remain  in  his  hands  without  security,  or  seeing  to  its  application,  whereby  the 
said  sum  was  lost  to  the  trust  estate  1  and  whether  the  defenders,  or  any  and  which  of 
them,  are  indebted  and  resting-owing  to  the  said  trust  estate  the  said  sum  of  L.1200,  or 
any  part  thereof  ? 

"  Whether  the  said  Richard  Mackenzie,  John  Mackintosh,  and  Alexander  Robertson, 
as  trustees  foresaid,  or  any  of  them,  on  or  about  the  9th  November  1831,  wrongfully 
directed  the  farther  sum  of  L.2848,  4s.  6d.,  forming  part  of  the  trust  estate — whereof 
the  sum  of  L.1622,  IGs.  was  composed  of  principal — to  be  paid  over  to  the  said  Alex- 
ander Robertson,  and  allowed  the  same  to  remain  in  his  hands  without  security,  and 
without  seeing  to  its  application,  whereby  the  said  stun  was  lost  to  the  trust  estate? 
and  whether  the  defenders,  Alexander  Robertson,  and  the  representatives  of  Richaid 
Mackenzie  and  John  Mackintosh,  or  any  and  which  of  them,  are  indebted  and  resting- 
owing  to  the  trust  estate  the  said  sum  of  L.1622,  16s.,  or  any  part  thereof?" 

Authority  referred  to — Combe  v,  Menzies,  July  10,  1845. 
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XXVI.  Jurist  535.     22  June  1854.     House  of  Lords. 

Mrs.  ISMSNE  Magdalena  Glendonwyn  or  Scott,  Appellant. 
Mrs.  Clementina  Hereies  Maxwell,  Bespondeut. 

Conveyance — Clause — Comtruction — Fee  and  Liferent. — ^Lands  belonging  to  a  married 
woman  were  settled  by  her  upon  herself  and  her  husband,  and  the  survivor,  whom 
failing,  in  favour  of  A  and  his  heirs  whatsoever.  The  deed  reserved  a  power  of 
revocation  and  alteration  in  favour  of  the  spouses,  and  the  survivor.  In  a  second 
deed  they  altered  the  destination  by  calling  the  heirs  of  A's  body,  and  certain  other 
heirs,  in  place  of  his  heirs  whatsoever.  The  second  deed  did  not  contain  a  renewal  of 
the  power  of  alteration,  but  confirmed  the  former  deed,  except  in  so  far  as  altered. 
Held  by  the  House  of  Lords  (affirming  the  Judgment  of  the  Court  of  Session) — 1.  That 
the  surviving  husband  was  absolute  fiar.  2.  That  the  power  of  alteration  contained 
in  the  first  deed  was  not  exhausted  by  its  exercise  in  the  second.  3.  That  a  disposi- 
tion of  the  estate  by  the  surviving  husband,  in  favour  of  himself  and  his  heirs  what- 
soever, was  within  the  powers  conferred  upon  him  by  the  two  deeds,  and  was  there- 
fore not  reducible  at  the  instance  of  an  heir  called  under  the  second  destination. 

The  pursuer  appealed,  maintaining  in  her  case  that  the  judgment  of  the  Court  of 
Session  should  be  set  aside,  because — 

"  1.  According  to  the  sound  construction  of  the  deeds  of  [636]  29th  July  1799  and 
11th  April  1809,  John  MaxweU  possessed  only  a  liferent  in  the  estate  of  Munches,  or  at 
most  only  a  limited  fee,  with  no  other  power  of  altering  the  succession  to  that  estate 
than  what  was  specifidly  conferred. 

**  2.  The  power  of  altering  the  succession  to  the  estate  was  fully  exercised  and 
exhausted  by  the  deed  of  April  1809,  and  no  further  power  of  alteration  remained  com- 
petent to  him. 

"  3.  The  deed  of  21st  June  1809,  executed  by  him,  was  idtra  vires, — ^Ersk.,  b.  iii., 
t  8,  sect.  36,  Dirl.  85 ;  Johnston,  June  19,  1667,  Diet.,  p.  4199 ;  Hope  Mag.  Pr.  life- 
rent, Rincaid ;  Forbes,  Nov.  21,  1705 ;  Creditors  of  Paterson,  Diet.  p.  4223 ;  Forbes, 
Feb.  4,  1709,  Diet.  p.  4240,  Craig,  ii.  22,  6,  Stair,  iii.,  5,  51 ;  Angus,  June  1733,  Diet., 
p.  4244,  Stair,  Feb.  20,  1667 ;  Cranston,  Diet.,  p.  4227 ;  July  1720,  Creditors  of  Elliot, 
Diet.,  p.  4244;  June  22,  1739,  Ferguson,  Diet.,  p.  4202;  Stair,  Jan  23,  1668,  Justice, 
4228,  Ersk.  iii.  8,  35,  Falconer,  i.  206;  Riddels,  6th  November  1747,  Diet.  14,878; 
Forrester  v.  MacGregor's  Trustees,  Shaw  and  McLean's  Appeal  Cases,  vol.  i.,  p.  441 ; 
Bunowes  v,  M'Farquhar's  Trustees,  6th  July  1842." 

The  respondent  maintained  that  they  were  correct : — 

"  1.  Because  John  Maxwell,  the  granter  of  the  disposition  sought  to  be  reduced, 
had  power  to  execute  it,  in  respect  he  was  unlimited  fiar  under  the  deed  executed  by  his 
wife  and  himself  in  1799, — ^his  character  and  right  as  unlimited  fiar  not  having  been  in  any 
way  affected  by  the  deed  subsequently  executed  by  them  in  1809. — Ersk.  Instit.,  iii.  8, 
36;  Ferguson  v.  M*George,  June  22,  1739,  Mor.  4202;  Nov.  6,  1747,  Mor.  4203; 
Nov.  22,  1749,  Mor.  4205;  Forrester  v.  MacGregor's  Trustees,  13th  April  1835,  House 
of  Lords. 

"  2.  Because  John  Maxwell  was  entitled  to  execute  the  disposition,  in  respect  that 
while  the  deed  of  1799  reserved  full  power  for  that  purpose  to  Mrs.  Maxwell  and  him, 
and  the  survivor,  such  right  was  confirmed  by  the  deed  of  1809. 

'*  3.  Because  by  the  deed  of  1809,  John  Maxwell  was  not  laid  under  any  obligation, 
either  express  or  implied,  not  to  alter  the  order  of  succession  specified  in  it.'' 

Sol-Gen.  Bethell  and  Bolt^  Q.C.,  for  appellants. 

This  is  a  question  entirely  of  construction.  The  deed  of  1799  gave  only  a  liferent  to 
John  MaxweU.  This  is  perhaps  not  clear  from  the  words  of  the  destination  taken  by 
themselves,  but  any  doubt  is  removed  by  the  circumstance,  that  the  infeftment  was  to 
be  given  directly  to  Alexander  MaxweU,  the  son,  thereby  inferring  that  the  fee  was  in 
Alexander.  If  the  fee  had  been  intended  to  be  vested  in  Mr.  and  Mrs.  Maxwell,  there 
would  have  been  no  warrant  for  infeftment  of  Alexander.  Any  other  construction  than 
that  which  gives  a  liferent  only  to  John  MaxweU  would  be  anomalous.  Thus,  if  John 
MaxweU  had  the  fee,  there  would  have  been  no  necessity  for  the  ample  and  elaborate 
s,R.|t.  J,  51 
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clause  of  reservation  of  powers  to  sell.  Besides,  how  can  the  legacy  of  L.8000,  pyen 
by  the  deed  of  April  1809  to  John  Maxwell,  on  surviving  his  wife,  be  reconciled  with 
the  notion  that  he  was  a  fiar  ?  It,  in  fact,  burdens  with  the  payment  of  that  sum  an 
estate  whi^h  belongs  in  fee  to  him  already,  which  would  be  imintelligible.  We  hold 
that  the  words  "  to  ourselves  and  the  longest  liver  of  us,  and  failing  of  us  both  by  death 
to  Alexander  Maxwell,"  ought  to  be  construed  as  if  they  were  "  to  ourselves,  and  the 
longest  liver  of  us  in  liferent,  and  to  Alexander  Maxwell  in  fee"  There  is  no  technical  nik 
hostile  to  this  construction,  for  Ersk.,  iii.  8,  36,  applies  only  to  cases  where  the  question 
is,  which  of  the  two  spouses  is  the  fiar, — it  being  admitted  one  or  the  other  is  so.  The 
case  of  Forrester  v.  Macgregor's  Trustees,  1  Sh.  and  M*L.  441,  does  not  apply;  for 
there  the  fee  was  expressly  given  to  the  survivor,  which  is  not  so  here.  The  same  is  liue 
of  Burrowes  v,  M*Farquhar*s  Trustees,  4  D.B.M.,  1484.  But  even  assuming  that  John 
Maxwell  had  the  fee  under  the  deed  of  1799,  that  fee  was  not  absolute  and  imlimited, 
but  was  confined  to  the  reserved  power.  This  is  a  question  of  construction  as  to  the 
intention  of  Mrs,  Maxwell,  who  was  originally  entitled  to  the  estate,  and  from  who* 
voluntary  act  all  the  husband's  right  came.  In  that  view  the  husband's  capacity  i» 
plainly  restricted  to  a  particular  exercise  of  the  power.  Tliat  power,  no  doubt,  extended 
to  an  alteration  of  the  succession ;  but  it  is  not  a  power  to  be  exercised  "  from  time  to 
time."  The  power,  therefore,  was  exhausted  by  the  first  valid  exercise  in  April  1809. 
That  deed  of  April  1809  reserves  no  power  to  make  any  further  edteration ;  not  only  so, 
but  the  succession,  as  thereby  fixed,  is  warranted  at  all  hands  and  against  all  d^y, 
which  plainly  implies  a  final  and  irrevocable  exercise  of  the  power.  It  was  therefore 
quite  incompetent  for  John  Maxwell,  after  the  death  of  his  wife,  to  alter  the  destination 
a  second  time.  They  also  referred  to  Mackintosh,  28th  Jan.  1812,  F.C. ;  Dykes  r. 
Boyd,  3d  June  1813,  F.C. ;  Button's  Trustees  v.  Hutton,  9  D.B.M.,  639 ;  Mein  v. 
Taylor,  4  W.S.,  22  ;  Mackintosh  v.  Gordon,  4  Bell's  Ap.  C,  106 ;  Bamsay  v,  Bevehdge, 
2d  March  1854,  26  Sc,  Jur.,  329. 

Sir  F.  Kelly  and  Anderson,  Q.C.,  for  respondents. 

It  is  settled  in  the  law  of  Scotland,  that  a  conveyance  to  the  husband  and  wife  and 
the  survivor,  gives  the  fee  to  the  survivor. — Ersk.,  iii.  8,  36 ;  Ferguson  v.  M^Geoige, 
Mor.  4202;  Riddels  v,  Scott,  M.  4203;  Lord  Boyd  v.  King's  Advocate,  Mor.  4205; 
Forrester  v,  McGregor's  Trustees,  1  Sh.  and  M*L.,  441 ;  Burrowes  v.  MTaiquhar,  4 
D.B.M.,  1484.  It  has  been  held  in  the  above  cases,  that  the  addition  of  the  wovds 
**  their  heirs,"  though  somewhat  equivocal,  cannot  alter  the  rule ;  and  therefore  the 
rule  must  be  still  stronger  in  a  case  like  the  present,  where  no  such  equivocal  words  aie 
used.  To  hold  that  the  fee  was  not  in  John  Maxwell,  would  be  to  cause  the  fee  to  be 
in  pendente  during  his  life,  for  Alexander  Maxwell  was  not  to  succeed  till  after  the  death 
of  both  Mr.  and  Mrs.  MaxweU.  But  not  only  was  the  fee  in  John  MaxweU  under  ti)e 
deed  of  1799,  but  that  fee  was  unlimited.  The  children  had  a  mere  ^b  suceeakm. 
So  far  was  this  fee  from  being  limited,  that  express  power  was  given  to  Mr.  and  Mis. 
Maxwell  and  the  survivor  to  alter  the  destination,  and  dispose  gratuitously  of  the  estate. 
The  deed  of  April  1809  was  only  a  partial  exercise  of  the  ample  powers  given  them,  and 
it  left  untouched  the  deed  of  1799,  save  only  as  to  the  nomination  of  heirs  entitled  to 
succeed  as  substitutes.  The  later  deed  did  not  in  any  respect  alter  the  rights  of  the 
institutes,  as  they  stood  under  the  former  deed  of  1799,  but  rather  confirmed  them. 
There  is  therefore  no  pretence  for  saying  the  deed  of  June  1809  was  not  valid. 

Sir  R,  Bethdl  replied. 

Lord  Chancellor. — My  Lords,  this  case  appears  to  me  to  be  an  extremely  simple  one. 
The  question  turns  entirely  upon  the  efiect  that  is  to  be  g^ven  to  two  instruments,  one 
a  disposition  and  settlement  of  29th  July  1799,  which  is  to  be  read  in  conjunction  with 
a  subsequent  deed  of  11th  April  1809.  By  the  first  deed  of  29th  July  1799,  Mr 
Agnes  Maxwell  being  entitled  to  the  estate  of  Munches,  the  estate  in  question,  and 
being  married,  she  and  her  husband  made  a  settlement,  somewhat  in  the  nature  of  a 
will,  of  this  property,  the  material  part  of  which  this  is : — After  reciting  that  she  was 
entitled  to  the  property  for  life,  she  says,  with  the  advice  and  consent  of  her  husband— 
"  I  give,  grant,  and  dispone  to  ourselves  "  (that  is,  the  husband  and  wife),  "  and  the  longest 
liver  of  us,  and  failing  of  us  both  by  death,  to  Alexander  MaxweU,  eldest  lawful  son  of 
me,  the  said  John  Maxwell,  and  his  heirs  and  disponees  whatsoever,  but  resenring 
always  to  us  and  the  survivor  of  us  to  nominate  and  appoint  any  other  series  of  heirs 
to  succeed  us  in  the  said  estate  that  we  or  the  survivor  of  us  may  judge  fit."    Then  the 
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deed  describes  the  property,  and  there  are  the  usual  directions  for  completing  by  infeft- 
ment)  reserving  always  power  to  vary  and  alter  the  order  of  succession,  and  with  this 
condition  always,  that  the  heirs  that  may  be  called  to  the  succession  of  the  lands  and 
others  before  disponed  in  the  way  and  manner  above  provided,  shall  be  obliged  con- 
stantly to  bear,  use,  and  retain,  in  all  time  after  their  succession,  the  sir-name,  arms,  and 
designation  of  Maxwell  of  Munches.'*  This  power  is  reserved  in  the  same  way  to  sell, 
alienate,  and  dispone  the  assigned  lands  or  any  part  thereof. 

Now,  my  Lords,  the  fu'st  question  is — What  interest  did  Mr.  and  Mrs.  Maxwell 
take  under  that  settlement  ?  I  think  it  is  perfectly  clear,  upon  principle  and  upon  authority, 
that  Mr.  and  Mrs.  Maxwell  took  what  we  should  call  a  joint  fee,  which,  of  course, 
therefore  vested  the  fee  in  the  husband,  if  he  happened  to  survive,  and  upon  that 
principle  the  parties  acted.  And  I  must  observe,  that,  in  the  aigument  below,  that 
was  a  proposition  never  controverted.  That  seems  to  have  been  assumed  all  along  as 
being  the  basis  on  which  the  parties  were  to  proceed,  and  I  take  it  to  be  so  upon  a 
principle  and  doctrine  perfectly  well  understood  in  the  law  of  Scotland. 

What  was  suggested  was,  that  the  husband  only  took  a  liferent,  with  what  we 
should  call  a  remainder  to  Alexander.  That,  I  apprehend,  to  be  a  complete  misunder- 
standing of  the  nature  of  a  Scotch  settlement.  I  very  much  doubt  whether,  in  order 
to  arrive  at  the  conclusion  at  which  I  have  arrived^SST]  that  they  took  the  fee,  it  is 
necessary  to  draw  in  aid,  and  to  have  recourse  to  these  subsequent  provisions,  reserving 
to  them  the  unlimited  power  either  of  appointing  new  heirs  or  of  selling,  disposing,  or 
doing  whatever  they  please.  I  very  much  doubt  whether  it  ia  necessary  to  draw  that 
aid  in  in  order  to  come  to  the  conclusion  that  the  parties  took  the  fee.  I  rather  incline 
to  think  (but  upon  this  I  do  not  wish  to  express  any  decided  opinion)  that  they  would 
have  taken  the  fee,  if  it  had  only  been  granted  to  them  conjunctly,  under  the  words, 
"  give  and  grant  to  ourselves  and  the  longest  liver  (tf  us."  I  rather  incline  to  think 
that  that  alone  would  have  done,  and  that  they  would  have  taken  the  fee,  appointing 
Alexander  merely  as  the  substitute.  That  is  a  matter  upon  which  I  have  not  sufficiently 
explored  the  authorities,  and  therefore  I  wish  not  to  be  understood  as  giving  any 
opinion  upon  that  point.  But  what  seems  to  me  to  be  perfectly  established  is  this,  that 
with  such  a  limitation  as  this — with  a  subsequent  faculty  to  the  parties  to  alienate, 
dispone,  change  the  succession,  wadset  and  dispose  of  it  as  they  pleased,  that  is  to  aU 
intents  and  purposes  an  absolute  ownership  in  fee-simple.  In  every  sense  it  would  be 
so  if  there  were  no  authority  upon  the  subject.  But  there  were  two  very  distinct 
authorities  to  which  we  were  referred,  which  do  not  decide  that,  but  which  decide 
something  beyond  that,  namely,  that  in  such  a  limitation,  even  though  the  first  takers 
are  expressly  taking  a  liferent,  that  does  not  matter,  they  nevertheless  took  the  fee, 
because  the  gift  of  the  absolute  power  of  disponing  is,  in  fact,  the  gift  of  the  fee.  That 
was  decided  in  the  case  to  which  we  were  referred,  the  case  of  Gumming  v.  His  Majesty's 
Advocate,  decided  in  1756,  which  was  confirmed  by  the  subsequent  case  of  Baillie  v. 
Clarke,  in  1809.  These  cases  I  need  not  again  call  your  Lordships'  attention  to.  The 
first  was  a  case  in  which  Adam  Hay  made  a  disposition  to  himself  in  liferent  and  to  his 
son  Andrew  in  fee,  but  reserving  to  himself  the  power  of  contracting  debt  and  of  dis- 
poning of  the  lands.  And  it  was  held  that,  notwithstanding  the  interest  taken  by 
Adam  Hay  was  described  as  being  an  estate  in  liferent,  yet  that,  coupling  that  with  the 
absolute  power  which  he  had  of  disposing  of  the  fee,  it  was,  in  truth,  a  fee-simple 
estate.  So  in  the  other  case  of  Baillie  v.  Clarke,  in  1809,  Clarke  took  the  conveyance 
to  himself  in  liferent  during  all  the  days  of  his  life,  and  to  his  son  George  Clarke,  his 
heirs  and  assignees  whomsoever.  The  deed  contains  a  reservation  in  favour  of  the 
father  of  full  power  and  liberty  to  burden  and  affect  the  lands,  tithes,  and  others  before 
disponed,  and  to  sell  or  dispose  of  the  same,  or  any  part  thereof,  at  pleasure.  It  was 
held  to  be  an  absolute  fee,  though  it  was  described  as  an  estate  in  liferent.  If  that  be 
so,  it  follows  a  trndto  fortiori  where  the  two  disponees  take  not  under  a  destination  of 
a  liferent,  but  Hmpliciter  to  them,  that,  coupled  with  the  absolute  power  of  disposition, 
gives  them  the  absolute  fee-simple  of  the  estate.  That  being  the  construction  of  the 
deed  of  1799,  the  result  was  that  Mr.  and  Mrs.  Maxwell  took  the  fee  to  themselves 
and  to  the  survivor,  and  the  question  that  was  argued  was — What  was  the  interest  of 
the  survivor — whether  it  was  a  life  estate  only,  or  whether  it  went  to  the  survivor  ? 
Now,  what  the  Court  decided  was  (which  they  supposed  to  be  the  only  question),  that 
th^  survivor  took  the  fee,    I  think  that  was  a  perfectly  right  decision,     Mr,  Maxwell 
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having  suryived  his  wife,  would  have  become  entitled  to  the  fee  under  that  deed  of 
1799,  if  nothing  else  had  been  done  upon  it  afterwards. 

That  being  the  effect  of  that  deed,  then  the  question  arises — What  was  the  con- 
sequence of  the  second  deed,  dated  11th  April  1809?  The  contention  is,  that  what- 
ever might  have  been  the  effect  of  the  first  deed — by  the  effect  of  the  first  deed,  coupled 
with  the  second,  the  estate  went,  on  the  death  of  Mr.  Maxwell,  in  a  series  of  sucoeaove 
entails  to  which  I  need  not  particularly  advert,  under  which  the  present  appelknt 
would  claim.     I  think  that  that  is  an  entirely  wrong  construction  of  that  de^ 

I  am  assuming  now,  that  my  construction  of  the  first  deed  is  right,  and  I  vill 
proceed  to  consider  what  is  the  effect  of  the  second  deed.  The  second  deed  beginB  bj 
reciting  the  first,  and  then  it  says, — "  By  which  disposition,  power  is  reserved  to  us, 
or  the  survivor  of  us,  to  nominate  and  appoint  any  other  series  of  heirs  to  succeed  us, 
&c.,  and  to  vary  and  alter  the  said  settlement  or  disposition,  revoke  or  annul  the  same 
as  we  might  see  cause,  &c.  Now,  know  ye,  that  we  have  revoked  and  annulled  the 
said  disposition  and  settlement,  in  so  far  as  our  said  lands  and  estates  are  thereby  dis- 
poned and  conveyed  to  the  said  AJexander  Maxwell,  and  his  heirs  and  disponees  what- 
soever, &c. ;  and  failing  the  said  John  Maxwell  my  husband,  and  me,  and  the  longest 
liver  of  us,  I,  with  consent  aforesaid,  do  hereby  nominate  and  appoint  the  said 
Alexander  Maxwell,  and  the  hells  whatsoever  of  his  body,  to  succeed  to  the  whole  of 
the  foresaid  lands  and  estate,  &c.,  whom  failing,  James  Maxwell,  Esq.  of  Kirkconnel], 
and  the  heirs-male  of  his  body,''  &c. 

Now,  reading  that  along  with  the  other  deed,  for  that  is  the  way  to  deal  with  i 
case  of  this  sort,  what  is  the  effect  of  the  two  deeds  taken  together  ?  It  is  exactly  the 
same  as  if  the  deed  had  been  to  John  Maxwell  and  his  wife,  in  one  conjunct  fee,  and 
failing  by  death,  to  Alexander  and  his  heirs-male ;  then,  instead  of  "  Alexander  and 
his  heirs-male,"  read  the  names  that  are  substituted  in  that  second  deed.  That  ia  the 
way  to  take  the  two  deeds  together.  But  still  it  leaves  the  question  just  as  it  was 
before,  as  to  what  interests  were  prior  to  the  interest  which,  by  the  first  deed,  was 
given  to  Alexander.  It  left  them  the  power  of  disposing  of  the  fee  just  as  it  stood 
before. 

My  Lords,  this  appears  to  me  to  be  so  clear,  that  it  is  not  necessary  to  draw  in  aid 
any  other  little  matters  which,  in  spelling  out  the  instrument,  tend  to  fortify  t^t 
construction,  if  it  were  necessary  so  to  do.  It  appears  to  me,  that  any  other  constrw- 
tion  than  that  which  I  have  put  upon  the  first  deed,  is  utterly  irreconcileable  with  the 
proviso  which  I  find  under  the  condition,  '*  That  the  heirs  of  me,  the  said  John 
Maxwell,  and  the  other  heirs  that  may  be  called  to  the  succession,  shall  be  obliged 
constantly  to  bear,  use,  and  retain,  in  aJl  time  after  their  succession,  the  simame,  anna, 
and  designation  of  Maxwell  of  Munches."  The  only  person  that  was  stated  by  way  of 
substitute  was  Alexander;  and  that  clause  is  hardly  reconcileable  with  any  other 
supposition  than  that  the  heirs-general  of  Maxwell's  heirs  might  be  persons  called  to  the 
succession,  and  then  that  obligation  is  imposed  upon  them  as  well  as  upon  others. 

Upon  the  whole,  therefore,  it  appears  to  me,  that  it  is  perfectly  clear  that  the  result 
of  the  two  deeds  is,  that  there  was  an  estate  in  conjunct  fee  in  the  spouses,  and  that 
Mr.  Maxwell  being  the  surviving  spouse,  he  had  the  power  which  the  circumstance  of 
his  being  the  surviving  owner  of  the  conjunct  fee  gave  him,  and  that  he  exercised  that 
power  by  the  third  deed,  the  particulars  of  which  I  need  not  advert  to,  under  which  the 
respondents  claim.  I  have  therefore  no  hesitation  in  moving  your  Lordships  that  this 
interlocutor  be  affirmed  with  costs. 

Lord  Brofugham, — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend, 
and  with  all  the  Judges  in  the  Court  below,  as  to  the  interest  which  was  taken  under 
the  deed  of  1799,  and  also  under  the  subsequent  deed  of  1809.  It  is  unnecessary  for 
me  to  trouble  your  Lordships  with  any  argument  in  this  case.  I  rely  upon  the  reasons 
which  have  been  partly  adverted  to  by  my  noble  and  learned  friend,  and  which  have 
been  given  explicitly  by  the  learned  Judges  in  the  Court  below.  Reference  was  made 
to  many  of  the  former  cases  by  the  appellants'  counsel.  On  looking  into  the  case% 
which  I  have  done  with  great  care,  I  find  no  reason  to  doubt  that  this  case  stands 
entirely  clear  of  anything  decided  in  these  cases.  In  fact,  the  difficulties  which  arose 
in  some  of  those  cases  do  not  arise  in  the  present  case  at  all.  It  is  very  much  to  he 
lamented  that  these  extremely  nice,  subtle,  and  technical  rules,  have  beeun  introdueed 
into  the  decisions  of  the  Scotch  Courts,  and  affirmed  by  your  Lordships  upon  groond? 
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connected  with  the  principles  of  the  feudal  laws.  It  is  to  be  regretted  in  those  cases 
particularly,  that  the  plain  and  manifest  intentions  of  the  maker  of  the  instrument  have 
been  set  aside  by  these  technical  rules,  because  it  was  absolutely  necessary  that  the 
Court  should  come  to  some  clear  decision  upon  these  principles  in  those  cases.  In  the 
present  case  that  difficulty  does  not  arise.  The  cases  to  which  I  particularly  allude  are 
Newland  v.  Newland,  Faulkner  v,  Wrightj  and  Holditch  v,  Spalding — in  all  of  which  it 
was  quite  manifest  (and  it  is  lamentable  to  consider  how  manifest  it  was)  that  the  plain 
and  obvious  intention  of  the  parties  was  set  at  nought  by  the  application  of  those 
technical  principles  to  which  I  have  referred. 

Now,  my  Lords,  I  need  not  trouble  your  Lordships  or  myself  with  repeating  what 
I  have  more  than  once  urged  in  dealing  with  cases  of  this  description,  more  especially 
the  cases  I  think  of  Gordon  v,  Macintosh  and  Faulkner  v.  Griffiths.  I  will  only  repeat, 
that  I  hold  entirely  by  the  doctrine  which  I  then  took  leave  to  expound.  My  only 
consolation  is,  that  in  the  [638]  present  case  we  do  not  labour  under  the  same  difficulties 
that  we  laboured  under  in  deciding  those  cases.  This  case  not  only  is  in  accordance 
with  all  those  other  cases,  but  it  stands  upon  grounds  which  are  higher  in  my  opinion, 
and  more  clear  than  any  upon  which  those  cases  were  decided. 

Jjord  SL  Leonards, — My  Lords,  in  this  case  we  are  bound  to  proceed  entirely  upon 
the  rules  of  Scotch  law.  We  sit  here  as  a  Scotch  Court  of  Justice.  I  believe  that  this 
appeal  never  would  have  been  brought  to  this  House  if  the  Scotch  law  had  not  greatly 
differed  from  the  English  law,  and  that  this  appeal  is  simply  an  attempt  upon  the 
judicial  administration  of  your  Lordships,  in  the  hope  that  the  English  law  would  be 
applied  to  this  Scotch  settlement.  But  as  we  are  bound,  in  deciding  upon  this  case, 
to  adhere  to  the  Scotch  law,  which  differs  wholly  from  the  English  law,  this  case  must 
abide  the  result  which  has  been  stated  by  my  noble  and  learned  friends. 

But  so  much  has  been  said  about  the  rules  of  law  that  I  think  it  may  not  be  useless 
to  consider  the  arguments  which  have  been  addressed  to  your  Lordships. 

The  first  argument  is,  that  in  the  original  deed  the  limitation  to  the  husband  and 
wife  and  the  survivor  of  them,  and  after  their  death  over,  is  only  a  liferent,  Now  the 
whole  law  of  Scotland  is  to  the  contrary.  The  learned  counsel  referred  to  Ersk.,  iii.  8, 
35,  at  the  end  of  which  you  find  these  words,  speaking  of  the  rules  which  have  been 
laid  down  : — *^  All  these  rules  arise  naturally  from  the  import  of  the  several  expressions. 
But)  notwithstanding  the  last-mentioned  ride,  a  father  who  takes  a  right  to  himself  and 
his  son  nominaiim,  and  to  his  son's  heirs,  continues  the  only  fiar,  and  the  son  is  barely 
an  heir-substitute  to  him,  though  he  should  be  infef t  by  his  father  in  the  right,  for 
rights  from  father  to  children  being  gratuitous,  and  granted  merely  in  consequence  of 
the  natural  obligation  annexed  to  the  relation  of  a  parent,  are  interpreted  favourably 
for  the  granter,  so  as  not  to  deprive  him  of  the  fee  during  his  own  life,  unless  it  appear 
from  the  tenor  of  the  grant  that  his  intention  was  to  state  it  in  the  son."  Now  that  is 
a  stronger  case  than  the  case  now  before  your  Lordships.  It  is  the  case  of  a  gift 
nominatim  to  the  son.  But  here,  supposing  this  to  be  as  strong  a  case,  you  have  a 
limitation  generally  to  the  granter,  and  the  estate  having  been  the  wife's,  and  the  settle- 
ment being  a  proper  one,  with  the  assistance  of  the  husband,  it  is  without  the  words 
"in  liferent." 

Now  it  was  argued  very  speciously  and  very  forcibly,  that  the  words  "  liferent " 
have  no  operation ;  that  even  where  they  have  been  used,  the  same  construction  has 
been  adopted  as  where  they  were  not  used.  But  the  argument  is  really  just  the  other 
way ;  for  the  rule  in  Scotland,  in  favour  of  the  fee  remaining  in  the  fiar,  is  so  powerful, 
that  it  even  prevails  against  the  express  words  *'  in  liferent,"  although  these  words  are 
followed  by  limitations  to  the  children,  so  that,  instead  of  shewing  that  the  words  **  in 
Uferent"  are  altogether  inoperative,  it  shews  that  the  rule  is  so  strong  as  even  to 
overrule  and  govern  those  words.     The  argument,  therefore,  tells  just  the  other  way. 

Now,  I  apprehend  that  upon  the  general  limitation  in  the  law  of  Scotland  there 
can  be  no  dispute,  and  that  there  ought  to  be  none.  In  the  Court  below,  where  the 
rule  is  perfectly  well  understood,  there  was  none ;  for  if  you  refer  to  the  report  of  the 
case  in  the  Court  below,  you  will  find  that  in  a  passage  which  was  quoted  at  the  bar, 
and  which  I  have  referred  to,  the  reporter  at  least  was  misled,  for  he  states  expressly 
that  this  was  not  denied.  He  states  that  in  so  many  words.  Every  one  of  the  Judges 
states  the  same  thing,  so  that  the  learned  counsel  managed  very  cleverly  to  conceal  that 
which  they  meant  to  admits  for  they  misled  both   the  reporter  and  all  the  Judges* 
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They  all  fancied  that  no  such  point  was  ever  made.  The  truth  is,  that  no  counsel 
dared  to  make  such  a  point  in  the  Courts  of  Scotland,  where  the  law  is  perfectly  well 
understood.  But  as  our  law  is  directly  the  reverse,  of  course  the  inclination  of  ever? 
English  lawyer,  looking  at  this  limitation,  and  not  heing  perfectly  aware  of  the  Scotch 
law,  would  be  apt  to  say  that  the  party  took  only  a  life  estate.  That  was  the  cause  of 
this  appeal  coming  to  this  House,  and  nothing  else. 

It  was  first  said  that  the  power  of  revocation  had  no  operation.  It  is  very  importut 
to  settle  that  point,  for  this  reason,  that,  if  the  fee  remains  in  the  granter,  then  tiiat 
fee  must  of  course  be  conveyed  by  a  substantive  instrument.  It  must  be  by  infeftment, 
according  to  the  principles  of  the  feudal  law ;  but  if  the  power  can  prevail  in  the  Courts 
of  Scotland  as  it  prevails  in  this  country,  then  the  power  may  be  executed  sccotdang  to 
the  terms  of  the  instrument  creating  it,  without  any  transfer  of  the  property  at  all,  by 
a  mere  simple  destination  or  alteration  of  the  persons  to  take  under  the  original 
settlement. 

Now,  I  take  it  to  be  perfectly  clear  that  the  power  operates  qua  power,  not  under 
any  statute  of  uses,  but  as  a  liberty,  or  right  of  faculty  reserved  to  the  parties,  which 
they  are  at  liberty  to  exercise,  not  by  a  mere  transfer  of  the  estate,  the  fee  remaining 
in  them,  but  by  a  mere  instrument  in  writing,  without  any  of  the  solemnities  required 
by  the  law  of  Scotland. 

It  is  very  important  to  settle  that  point  with  reference  even  to  this  case.  There 
were  some  points  of  law  referred  to  in  the  argument  which  were  not  very  accurately 
stated.  In  the  first  place,  it  was  said  at  the  bar  that  the  power  could  not  subsist  with 
the  fee.  There  is  no  such  rule  in  the  law  of  Scotland ;  now,  the  rule  by  the  law  of 
England  is  just  the  other  way.  The  point  has  been  settled  a  long  while  ago,  and  ought 
not  to  be  disturbed.  The  rule  ought  to  be  considered  sacred.  After  great  dispute  ai^ 
great  doubt,  it  has  been  settled  for  a  long  time  by  a  series  of  cases,  to  which  it  would 
be  mere  pedantry  to  refer.  The  law  of  Scotland  does  not  differ  in  that  respect ;  and, 
therefore,  supposing  the  fee  to  remain  in  the  granter,  the  parties  would  be  at  liberty  to 
transfer  that  fee  just  as  they  thought  proper,  irrespective  of  the  power.  The  law  of 
Scotland,  no  doubt,  has  taken  a  very  singular  course,  because,  as  we  all  know,  tlie 
Courts  in  Scotland  have  admitted  exceptions  to  the  rule.  Where  there  is  a  mere 
limitation  of  an  estate  to  pass  the  fee  (which  is  directly  contrary  to  our  rule),  they 
permit  certain  words  to  have  the  effect  of  loosing  that  fee  to  a  life  interest.  It  is  clear 
that  the  word  "  allenarly "  will  have  that  effect,  and  where  it  is  expressly  limited  in 
liferent,  and  then  to  the  children  nominatiniy  and  even  where  it  is  to  children  to  be 
procreated,  there  it  has  been  held  that  still  it  may  be  loosed  to  a  liferent. 

Now,  that  has  been  very  much  doubted.  It  was  doubted  in  Boyd^s  case,  which  was 
referred  to  in  17  F.C.  339.  But  in  Mein  v,  Taylor,  4  W.S.,  22,  the  right  of  the  children 
nomiruxtim  was  not  disputed,  although  the  right  was  denied  of  the  children  to  be 
procreated.  But  the  result  clearly  is,  that  there  may  be  such  a  disposition  coupled  with 
a  liferent,  or  with  such  a  word  as  "  allenarly,"  rendering  it  beyond  all  doubt  ttiat  a  life 
estate  only  was  to  pass ;  but,  with  that  exception,  that  rule  seems  to  be  perfectly  clear 
to  the  extent  I  have  stated  it. 

Now,  in  Mackintosh  v.  Gordon,  4  BelFs  Ap.  C,  105,  the  law  of  Scotland  wa? 
directly  contrary  to  the  law  of  England,  and  yet  Lord  Cottenham  there  acted  on  the 
law  of  Scotland,  as  he  was  bound  to  do,  but  without  being  very  well  satisfied  with  the 
law.  Yet  that  law  was  acted  upon.  In  that  case  there  can  be  no  doubt  that  by  the 
law  of  England  it  was  a  mere  life  interest,  and  by  the  law  of  Scotland  it  was  an 
absolute  interest.  With  respect  to  the  words  "  liferent "  or  "  allenarly  "  being  of  them- 
selves sufficient.  Lord  Loughborough,  in  the  case  of  Newland  v,  Newland,  Mor.  4295, 
which  has  been  referred  to,  unwillingly  assented,  and  expressed  a  very  singular  opinion. 
He  said  that  he  yielded  without  being  convinced,  and  that  he  would  therefore  have  it 
understood,  that  "  their  consideration  alone  restrains  me ;  and  I  would  wish  that  the 
Court  would,  in  some  future  case  proper  for  the  purpose,  reconsider  the  principle  of 
their  judgment  in  this  case,  which,  in  consequence  of  this  high  authority,  I  think  mwe 
safe  for  the  present  to  let  remain  unaltered,  in  the  hope  that  the  question  may  after- 
wards come  again  before  the  Court  to  be  maturely  settled."  The  reporter  then  adds  a 
very  cogent  note  : — "  It  cannot  well  be  conceived  how,  in  any  future  case,  the  Court 
could  be  at  liberty  to  decide  in  opposition  both  to  their  former  precedents  and  practice 
and  to  this  decision  of  the  House  of  Lords."     That  shews  one  thing  (to  which  I  may 
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lefer  in  passing),  with  reference  to  a  point  which  has  sometimes  been  a  matter  of 
controversy  between  myself  and  a  noble  and  learned  friend  of  mine,  who  is  now  absent, 
as  to  the  power  of  this  House,  not  of  reversing  its  own  decisions,  but  of  correcting  an 
error  in  law  in  future  cases.  It  is  quite  clear  that  Lord  Loughborough  considered,  that 
if  this  House  went  wrong  in  point  of  law  in  particular  cases,  although  they  could  not 
reverse  their  decision,  yet  they  were  not  bound  to  persevere  in  errpr.  That  opinion, 
I  may  by  the  way  observe,  I  still  entertain. 

Taking  the  case,  therefore,  upon  the  first  settlement,  I  consider  it  to  be  perfectly 
settled  by  the  law  of  Scotland  that  the  parties  had  the  absolute  fee,  and  they  had  also 
the  power.  [639]  Then  comes  this  deed  of  1809,  which  is  very  singularly  framed. 
The  settlement  of  1799  is  recited,  with  the  power.  Then,  in  the  exercise  of  that 
power,  the  wife,  with  the  consent  of  the  husband,  makes  the  new  settlement.  That  is 
in  the  exercise  of  what  she  caUs  her  power.  What  power  had  she  to  do  any  such 
thing  f  There  was  a  joint  power,  and  a  power  to  the  survivor.  There  was  no  power  to 
her  during  the  life  of  the  husband,  and  no  other  power  was  intended  to  be  exercised 
except  her  power.  The  settlement,  therefore,  must,  in  my  opinion,  have  one  of  two 
operations,  unless  it  was  invalid  altogether.  It  must  either  operate  as  a  conveyance  of 
the  fee  mortis  causa^  with  the  approbation  and  consent  of  her  husband,  or,  she  not 
having  survived,  it  must  be  considered  altogether  to  have  dropped,  and  to  have  no 
operation  at  all.  It  is  quite  clear  it  was  upon  the  ground  of  survivorship  that  it  was 
executed.  Now,  nothing  can  be  more  clear  by  the  law  of  England  than  this  (and  it 
equally  applies  to  the  law  of  Scotland),  that  if  a  power  be  given  to  the  survivor  of  two 
persons,  it  cannot  be  exercised  by  either  of  them  before  one  of  them  has  become  the 
survivor.  It  can  only  be  exercised  so  as  to  come  into  eiFect  when  it  is  the  execution  of 
the  power  by  the  survivor.  Now,  in  this  case,  it  is  quite  clear  that  this  was  executed 
in  anticipation  of  her  survivorship ;  and  that  accounts  at  once  for  the  clause  with  respect 
to  the  L.8000.  It  was  in  anticipation  that  she  might  survive.  It  was  jDart  of  the 
mortis  causa,  and  therefore  she  meant  that,  at  all  events,  her  husband  or  his  successors 
should  have  the  L.8000  if  she  survived,  and  if  he  survived,  of  course  the  L.8000  would 
merge  in  the  fee.  Now,  the  mere  circumstance  for  her  providing  for  her  own  death  is 
nothing  very  extraordinary ;  for,  in  the  first  deed,  which  was  also  probably  partly  a 
mortis  causa  deed,  she  appoints  her  husband  her  executor.  Therefore  she  is  looking  to 
her  own  death  in  her  husband's  lifetime. 

Your  Lordships  are  not  called  upon  to  decide  a  question  which  might  be  one  of  some 
difficulty — Whether,  if  this  deed  would  operate  in  no  other  way,  the  husband  having 
consented  to  the  exercise  by  the  wife  of  what  she  deemed  her  power,  and  they  both 
having  a  joint  power — whether  the  deed  would  operate  as  an  exercise  of  that  joint 
power?  That  I  should  consider  a  very  difficult  question.  Your  Lordships  are  not 
called  upon  to  decide  that.  But  my  strong  impression  is,  that  this  was  merely  intended 
as  an  exercise  of  the  power  which  she  would  have  if  she  survived,  and  she  not  having 
survived,  this  deed  has  not  the  slightest  operation.  But,  supposing  it  does  operate, 
then,  what  is  the  effect  of  it  ?  Why,  nothing  can  be  so  clear,  and  I  was  quite  surprised 
how  any  argument  could  have  been  raised  upon  it.  The  deed  itself  expressly  only 
leaves  the  estates  which  were  before  given  to  the  husband  and  wife  precisely  where  it 
foimd  them,  although  a  great  deal  of  stress  has  been  laid  on  the  words  *' after  her  death," 
as  if  that  made  a  life  estate. 

Yet,  even  supposing  that  minute  criticism  to  be  correct,  see  what  the  effect  is — see 
how  it  stands  upon  this  deed.  She  appoints,  dispones,  and  conveys,  and  so  on ;  and 
failing  the  said  John  Maxwell,  my  husband,  and  me,  and  the  longest  liver  of  us,  I  do 
hereby  nominate  and  appoint  Alexander  Maxwell  and  the  heirs  of  his  body  to  take." 
It  is,  therefore,  "  failing  us,"  which  are  the  strongest  words  which  can  be  used,  following 
a  general  limitation  by  the  law  of  Scotland  to  leave  the  fee  in  the  granter.  Then,  what 
is  the  operation  of  that  ?  After  the  failure  of  the  limitation  to  the  husband  and  wife 
and  the  survivor,  then  there  should  be  a  substitution.  Then  that  left  the  fee  exactly 
where  it  was  before.  It  left  the  fee  in  the  husband  and  wife  and  in  the  survivor  of 
them,  and  the  husband  having  survived,  of  course  the  substitution  never  took  effect. 
Therefore,  whether  the  deed  of  1809  became  a  nullity  because  the  husband  survived,  or 
whether  it  was  operative,  it  did  not  affect  the  fee,  because  that  was  left  untouched  by 
the  deed.  So  that,  in  either  view  of  the  case,  the  property  remained  in  the  husband, 
and  his  disposition  was  perfectly  valid.     My  lords,  a  part  of  the  instrument,  which  was 
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adverted  to  by  my  noble  and  learned  friend  on  the  woolsack,  is  also  very  strong  u 
bearing  upon  this  question.  I  mean  the  clause  as  to  the  name  and  arms,  because  it 
shews  clearly  that  the  parties  understood  that  there  might  be  a  descent  to  the  heiis- 
general  of  the  husband,  which  could  not  be  unless  they  considered  that  the  fee  renuuned 
in  him. 

A  good  deal  has  been  said  upon  the  question  of  warranty.  But  I  think  that  much 
that  has  been  said  is  entirely  out  of  place  here.  The  warranty  would  have  the  effect  of 
warranting  the  property  according  to  the  limitations.  But  there  is  nothing  to  prevent 
the  tenant  in  tail  acquiring  the  fee  and  defeating  the  gift  over,  because  the  warranty  is 
only  that  the  instrument  shall  have  full  operation,  and  the  warranty  here  had  its  full 
operation.  Upon  the  whole,  I  think  I  never  saw  an  appeal  with  less  foundation  thin 
that  which  has  come  before  your  Lordships,  and  I  entirely  concur  that  it  should  be 
dismissed,  with  costs. 

Interlocutors  affirmed  with  costs. 

[S.a  1  Macq.  791.] 
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Keith  Macalister,  Claimant. — Penney. 
Mary  Campbell  or  Macalister,  Claimant. — Dean  of  Faculty  (Inglis),  Macktmie- 

Marriage-Contraet — Power  of  Division — Adultery — Divorce. — In  an  antenuptial  contract 
a  sum  of  money  proceeding  from  the  mother  of  the  bride,  was  appointed  to  be 
invested  in  securities  to  be  taken  in  favour  of  the  wife  and  husliand  in  coigunct  life- 
rent, and  the  survivor  in  liferent,  and  to  the  younger  children  of  the  marriage  in  fee ; 
reserving  to  the  husband  and  wife,  and  to  the  survivor,  a  power  of  dividing  the  sum 
among  the  children  who  might  be  interested.  Four  children  were  bom  of  the 
marriage,  which  was  dissolved  by  the  wife's  divorce  on  the  ground  of  adultery — Hdd, 
notwithstanding  the  wife's  divorce  on  the  ground  of  adultery,  that  the  L.4000  were 
to  be  invested  in  terms  of  the  marriage-contract,  with  this  exception,  that  instead  of 
a  coi\i\mct  liferent  to  the  spouses,  and  thereafter  a  liferent  to  the  survivor,  there  was 
to  be  established  an  exclusive  liferent  to  the  husband,  to  be  followed  by  a  liferent  to 
the  wife,  in  case  of  her  survivance  ;  and  heldy  in  particular,  that,  notwithstanding  the 
wife's  divorce,  the  power  of  division  among  the  children  was  to  be  reserved,  as  pro- 
vided in  the  marriage-contract  in  favour  of  the  wife  and  husband,  and  the  survivor, 
and  was  not  to  be  held  as  belonging  exclusively  to  the  husband  in  consequence  of  his 
wife's  delict. 

This  was  an  action  of  multiplepoinding,  raised  in  name  of  trustees  in  an  antenuptial 
contract,  to  obtain  the  instructions  of  the  Court  as  to  the  proper  manner  of  investing  a 
sum  of  L.4000. 

The  claimaints  were  the  husband  Keith  Macalister  and  his  wife  Mary  CampbeU. 

There  had  been  four  children  of  the  marriage,  which  was  dissolved  by  the  divorce  of 
the  wife  on  the  ground  of  adultery. 

Tlie  provision  in  the  marriage-contract  was  as  follows : — 

"Therefore,  and  in  exercise  of  the  said  reserved  power,  she,  the  said  Eugenia 
Josephine  Campbell  (mother  of  the  bride),  hereby  provides,  and  binds  and  obHges  he^ 
self  and  the  trustees  of  her  said  marriagengettlement,  to  pay  within  six  months  after  her 
death  to  the  said  Mary  Campbell,  with  the  consent  of  her  said  intended  husband,  the 
sum  of  L.4000  sterling,  which  she  hereby  conveys  and  makes  over  irrevocably  to  the 
said  Mary  Campbell,  as  her  share  of  the  said  trust-money,  with  the  interest  or  dividends 
corresponding  thereto,  and  accruing  thereon,  from  and  after  the  day  of  her,  the  said 
Eugenia  Campbell's  death  ;  but  providing  and  declaring  always,  as  it  is  hereby  specially 
covenanted,  agreed,  and  declared,  that  the  said  sum  of  L.4000  sterling  shaU,  at  the  sight, 
and  with  the  approbation  of  any  one  or  more  of  the  persons  hereinafter  named,  at 
whose  instance  execution  is  to  pass  for  implement  of  these  presents  in  behalf  of  the 
said  Mary  Campbell,  or  of  their  heirs-male  being  of  age  at  the  time,  be  immediately  lent 
out  at  interest  on  proper  security  taken  and  conceived  in  favour  of  the  said  Mair 
Campbell  and  the  said  Keith  Maccdister  in  conjunct  liferent,  and  the  survivor  of  them 
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in  lifereut,  for  their  liferent  use  allenarly,  and  to  the  child  or  children  to  be  procreated 
of  this  intended  marriage,  other  than  the  heir  thereof  who  shall  succeed  to  the  foresaid 
lands  and  estates,  in  fee ;  whom  failing,  to  the  said  heir  in  fee,  reserving  to  the  said 
Mary  Campbell  and  Keith  Macalister,  and  to  the  survivor  of  them,  the  power  of 
dividing  the  said  sum  of  L.4000  among  the  children  who  may  be  interested  therein 
according  as  they  may  see  proper,  but  failing  such  division,  then  the  same  shall  belong 
to  the  children  equally/' 

The  husband's  claim  and  pleas  were  as  follows  : — 

**  The  claimant  humbly  claims  that  the  fund  in  medio  should  be  invested  by  the 
raisers  in  terms  of  the  antenuptial  contract  founded  on,  in  manner  consistently  with  the 
following  Pleas  in  Law  : — 1.  In  consequence  of  the  dissolution  of  the  marriage  between 
the  claimant  and  his  late  wife,  by  divorce  of  the  latter  on  account  of  adultery,  she  must  be 
regarded,  in  all  questions  with  the  claimant,  in  the  same  position  as  if  she  were  naturally 
dead.  2.  The  claimant  is  entitled  during  his  life  to  the  exclusive  liferent  of  the  fund 
fit  medio,  3.  The  claimant  is  further,  during  his  life,  entitled  by  himself,  and  without 
the  concurrence  of  his  divorced  wife,  to  exercise  the  power  of  division  of  the  fee  of  the 
fund  in  ^nedio  amongst  the  children  of  the  marriage,  and  the  power  of  division  so 
exercised  will  be  effectual  and  conclusive.  4.  The  claimant  is  entitled  to  select  or  con- 
trol the  investment  of  the  fund  in  medio  at  the  sight,  and  with  the  approbation  of  one 
or  more  of  the  parties  named  in  the  marriage-contract.  5.  The  claimant  is  farther 
entitled,  with  the  concurrence  of  one  or  more  of  the  parties  named  in  the  marriage- 
contract,  to  call  up  the  money,  and  reinvest  it  in  the  same  terms.  6.  The  claimant  is 
entitled  to  have  his  rights  and  privileges,  with  reference  to  the  fund  in  medio,  specified 
in  any  security  on  which  the  money  is  invested." 

The  wife's  claim  and  pleas  were  as  follows : — 

"  The  claimant  Mrs.  Mary  Cam{)bell  or  Macalister,  claims  that  the  sum  of  L.4000 
shall  be  invested  by  the  raisers  at  the  sight  of  the  parties  named  in  the  marriage-contract, 
either  under  a  destination  in  the  precise  terms  of  that  contract,  or  otherwise  upon  proper 
security  to  be  taken  in  favour  of  Mr.  Keith  Macalister  in  liferent,  and  failing  him  by 
death,  in  favour  of  the  claimant  Mrs.  Mary  Campbell  or  Macalister  in  liferent,  for  his 
or  her  liferent  use  allenarly,  and  in  favour  of  the  child  or  children  procreated  of  the 
marriage,  other  than  the  heir  who  may  succeed  to  the  estates,  in  fee ;  whom  failing, 
to  the  heir  in  fee;  reserving  to  the  said  Mr.  Keith  Macalister,  and  the  claimant 
Mrs.  Mary  Campbell  or  Macalister,  jointly,  during  their  joint  lives,  and  to  the 
survivor  of  them,  the  power  of  dividing  the  said  sum  among  the  children  of  the 
marriage  other  than  the  heir,  according  as  they  may  seem  proper ;  and  declaring  that  if 
there  be  no  such  distribution,  the  fund  will  fall  to  be  equally  divided  among  the 
children,  as  directed  by  the  said  marriage-contract. — Pleas  in  Law. — 1.  Under  the 
marriage-contract,  the  claimant  Mrs.  Macalister,  in  the  event  of  her  surviving  Mr.  Keith 
Macalister,  will  be  entitled  during  her  life  to  the  exclusive  liferent  of  the  sum  of  L.4000 
forming  the  fund  in  medio.  2.  The  power  of  dividing  the  said  sum  among  the  children 
other  than  the  heir,  can  only  be  exercised  by  the  claimant  Mrs.  Macalister  and  Keith 
Macalister  jointly,  while  both  are  alive,  and  upon  the  death  of  either  without  such 
division,  the  power  will  devolve  upon  the  last  survivor.  3.  The  claimant  Mrs.  Macalister 
is  entitled  to  have  the  fund  in  midio  invested  upon  proper  security,  at  the  sight,  and 
with  the  approbation  of  one  or  more  of  the  parties  named  in  the  contract,  and  to  have 
her  rights  and  privileges,  as  eventual  liferenter  or  fiar  of  the  said  fund,  specified  in  aiiy 
security  on  which  the  money  may  be  invested." 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

"  Finds,  with  reference  to  the  conflicting  claims  of  the  parties,  that  the  investment 
of  the  L40()0,  which  constitutes  the  fund  in  medio,  must  be  made  in  every  respect  ih 
terms  of,  and  under  the  provisions  of  the  marriage-contract  between  the  two  claimants, 
with  this  exception,  that  instecid  of  a  conjunct  liferent  to  the  spouses,  and  thereafter  a 
liferent  to  the  survivor,  there  is  to  be  established  an  exclusive  liferent  in  the  claimant 
Keith  Macalister,  to  be  foUowed  by  a  liferent,  in  case  of  her  survivancc,  to  the  claimant, 
Mrs.  Macalister:  Finds,  in  particular,  that  the  power  of  division  among  the  children 
is  to  be  reserved,  as  provided  in  the  marriage-contract,  in  favour  of  the  said  Mrs. 
Macalister  and  Keith  Macalister,  and  the  survivor  of  them :  Finds  no  expenses  due  to 
either  claimant,  and  decerns. 

'*  Note. — ^No  direct  authority  has  been  produced  in  support  of  Mr.  Macalister's  claim 
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to  have  the  exclusive  power  of  division  among  the  children  during  Mrs.  Mac&lister's 
life.  This  power  seems  not  to  be  a  patrimonial  right  as  between  the  spouses,  such  as  could 
be  the  subject  of  forfeiture  in  favour  of  the  husband  as  against  the  offending  wife.  It 
seems  rather  to  be  a  power  vested  in  the  parents  for  the  benefit  of  the  children  of  the 
marriage.  The  necessity  of  the  mother's  consent  to  any  division  proposed  by  the  fatheTf 
intended  to  operate  an  unequal  distribution  among  the  children,  may  be  highly  bene- 
ficial to  the  latter ;  and  the  Lord  Ordinary  has  not  been  satisfied  that  the  divorce  of  the 
mother  ought  to  deprive  them  of  this  benefit." 

The  husband  reclaimed,  and  prayed  the  Court. 

"  To  recal  or  alter  the  said  interlocutor,  and  to  sustain  the  pleas  for  the  reclaimer ; 
and,  in  particular,  to  recal  or  alter  the  same,  in  so  far  as  it  finds  that  the  power  of 
division  of  the  fee  of  the  sum  of  L.4000,  forming  the  fund  in  tnedio^  among  the  children 
of  [598]  the  marriage,  is  to  be  reserved  in  favour  of  the  said  Mrs.  Macalister,  the 
reclaimer's  late  wife,  and  the  reclaimer  and  the  survivor  of  them ;  and  to  find  that  the 
reclaimer  is  now  entitled  by  himself,  and  without  the  concurrence  of  his  said  late  vife, 
to  exercise  the  power  of  division  of  the  fee  of  the  said  fund  in  medio  amongst  the 
children  of  the  marriage ;  and  further,  to  find  that  the  reclaimer,  as  being  at  present 
the  sole  liferenter  of  the  fund  in  medio,  is  entitled,  at  the  sight,  and  with  the  approba- 
tion of  one  or  more  of  the  parties  named  in  the  marriage-contract,  and  without  the 
concurrence  of  his  said  late  wife,  to  select  or  control  the  investment  of  the  said  fund, 
and  the  calling  up  and  reinvestment  thereof,  and  to  pronounce  such  authority  and  direc- 
tions as  your  Lordships  may  consider  proper  and  necessary  for  carrying  these  findings 
into  effect,  and  to  find  the  reclaimer  entitled  to  expenses ;  or  to  do  otherwise,"  &c 

At  advising — 

Lord  President, — I  have  no  difficulty.  No  ground  has  been  stated  for  disturbing 
the  interlocutor.  I  don't  think  this  power  of  disposal  comes  at  all  within  the  categoir 
of  those  rights  which  suffer  forfeiture  by  divorce  from  adultery.  It  is  not  one  of  tiose 
things  which  are  given  to  the  wife  by  her  husband.  It  is  a  mere  power  of  disposal 
The  husband  retains  the  full  measure  of  what  he  got  under  the  contract. 

Lord  Ivory. — I  am  of  the  same  opinion.  It  is  a  totally  different  thing  to  say  that 
there  shall  be  a  forfeiture  of  the  provisions  she  takes  as  a  wife,  and  that  there  shall  be 
a  forfeiture  of  a  power  conferred  upon  her  as  mother  of  the  children.  The  case  of 
Thom  does  not  touch  this. 

Lord  Robertson, — I  concur.  This  involves  not  a  power  on  anything  she  has  acquired 
by  the  marriage,  but  on  something  she  has  given. 

Lord  Rutherfurd  absent. 

Adhere, 

Aufhoniies  cited  for  Macalister — Thom,  June  11,  1852,  Stair  i.  4,  20.  AvthorUis 
cited  for  the  !w/e— Ersk.,  i.  6,  46. 

[Cf.  Harvey  v.  Ligertwood,  10  M.  (H.L.)  33.] 
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Helen  Cochrane  or  Leaumonth  and  Euzabeth  Cochrane  or  Learmonth, 

and  their  Husbands,  Pursuers. — Fraser. 

Joseph  Thomson  and  Archibald  Granger,  Defenders. — Gordon, 

Legacy —  Vesting. — A  testator  settled  his  moveable  estate  on  his  wife  in  liferent,  and 
his  executors  in  fee.  After  payment  of  debts  and  legacies,  he  directed  the  residue, 
*^when  the  same  should  be  free  of  the  liferent^"  to  be  divided  in  three  shares;  and 
after  disposing  of  one-third,  he  appointed  as  follows : — "  I  appoint  my  executors  to 
pay  to  the  said  John  Cochrane,  or  his  heirs,  six  months  after  my  decease,  the  sum  d 
L.150  sterling,  with  interest  thereafter  till  paid,  and  to  divide  the  balance  of  the  said 
two-thirds  equally  between  the  said  John  Cochrane  or  his  heirs,  Agnes  Cochrane,  my 
sister,  or  her  heirs,  and  the  children  of  my  deceased  sister,  Christian  Cochrane,  and 
their  respective  heirs :  my  meaning  and  intention  being,  that  my  said  brother  and 
sister,  or  their  heirs,  and  the  children  of  my  said  deceased  sister,  in  right  of  their 
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mother,  are  each  to  receive  a  third  of  the  balance  of  the  said  two-thirds  of  my  said 
personal  estate,  after  deducting  said  L.150  to  the  said  John  Cochrane/'  John 
Cochrane  having  predeceased  the  liferentrix — Held  that  his  interest  in  the  special 
legacy  and  the  bequest  of  residue  vested,  so  as  to  be  capable  of  transmission  by 
his  -will. 

The  question  in  this  case  was,  whether,  under  the  settlement  of  the  deceased 
Archibald  Cochrane,  a  special  legacy  of  L.150,  and  a  certain  share  of  residue,  had  vested 
in  the  also  deceased  John  Cochrane  his  brother,  so  as  to  be  transmissible  by  will  to  John 
Cochrane's  son,  Archibald  Cochrane  the  younger. 

The  testator  left  his  whole  moveable  estate  to  his  wife  in  liferent,  and  in  fee  to  the 
defenders,  who,  together  with  his  wife,  were  appointed  his  sole  executors. 

The  conveyance  provided  for  the  payment  of  debts  and  legacies,  and  then  pro- 
ceeded as  follows: — 

"  And  with  regard  to  the  remaining  moveable  or  personal  means  and  estate,  which 
may  belong  to  me  at  the  time  of  my  death,  and  when  the  same  is  free  from  the  liferent 
right  of  my  said  spouse,  should  she  survive  me,  I  direct  and  appoint  the  same  to  be 
divided  into  three  equal  parts  or  shares,  and  paid  as  follows,  six  months  after  my 
decease,  or  the  decease  of  my  said  spouse,  and  which  I  leave  and  bequeath  accordingly, 
viz.,  one-third  to  be  paid  to  George  Dawson,  Christian  Dawson,  [and  certain  other 
parties]  equally,  share  and  share  alike,  and  their  heirs ;  out  of  the  remaining  two-thirds, 
I  appoint  my  executors  to  pay  to  the  said  John  Cochrane  or  his  heirs,  six  months  after 
my  decease,  the  sum  of  L.150  sterling,  with  interest  thereafter  till  paid,  and  to  divide 
the  balance  of  the  said  two-thirds  equally  between  the  said  John  Cochrane  or  his  heirs, 
Agnes  Cochrane,  my  sister,  or  her  heirs,  and  the  children  of  my  deceased  sister  Christian 
Cochrane,  .  .  .  and  their  respective  heirs ;  my  meaning  and  intention  being,  that  my 
said  brother  and  sister,  or  their  heirs,  and  the  children  of  my  said  deceased  sister,  in 
right  of  their  mother,  are  each  to  receive  a  third  of  the  balance  of  the  said  two-thirds 
of  my  said  personal  estate,  after  deducting  said  L.150  to  the  said  John  Cochrane." 

The  testator  died  in  1836,  and  was  survived  by  his  wife,  who,  with  the  defenders, 
entered  into  possession  of  the  moveable  estate. 

The  testator's  brother  and  legatee  John  Cochrane  died  in  1847,  and  the  widow  in 
1852. 

The  legatee,  John  Cochrane,  left  two  daughters,  Helen  and  Elizabeth,  and  two  sons, 
George  and  Archibald.  He  also  left  a  settlement  conveying  his  whole  moveable  estate 
to  his  younger  son  Archibald  as  sole  executor. 

The  defenders,  trustees  of  Archibald  Cochrane  the  elder,  paid  over  to  Archibald 
Cochrane  the  younger,  as  his  father's  executor,  the  special  legacy  of  L.150,  and  the 
third  of  the  residue,  as  having  vested  in  John  Cochrane  under  his  brother's  will,  and 
took  from  him  a  discharge  for  the  payment. 

The  present  action  was  raised  at  the  instance  of  John  Cochrane's  two  daughters 
against  the  executors  of  the  elder  Archibald,  to  account  to  them  for  the  legacies 
bequeathed  to  their  father  "  or  his  heirs."  The  action  was  founded  on  the  plea  that  the 
legacy  did  not  vest  in  John  Cochrane ;  and  that  upon  the  death  of  the  liferentrix,  the 
funds  of  the  testator  ought  to  be  divided  among  the  parties  at  that  time  entitled  to  take 
under  the  will.  The  defence  was  founded  on  the  opposite  plea  that  the  legacy  vested 
in  John  Cochrane,  and  was  effectually  conveyed  to  his  executor;  that  the  defenders 
were  therefore  justified  in  paying  over  to  him  the  legacies ;  and,  consequently,  that  the 
discharge  granted  by  him  was  an  effectual  bar  to  the  action. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : — 

"Finds,  that  according  to  the  sound  construction  of  the  deed  of  settlement,  the 
special  legacy  of  L.150,  and  the  share  of  the  residue  provided  to  the  deceased  John 
Cochrane,  vested  in  him  by  his  survivance  of  the  testator,  and  have  been  properly 
accounted  for  by  the  defenders  to  his,  the  said  John  Cochrane's  son  and  representative  : 
Therefore  sustains  the  defences,  assoilzies  the  defenders,  and  decerns :  Finds  them 
entitled  to  expenses. 

"  Ifote. — ^The  Lord  Ordinary  cannot  hold  it  doubtful  that,  under  the  deed  of  settle- 
ment for  construction  in  this  case,  both  the  special  legacy  and  the  share  of  the  residue 
left  by  the  testator  to  *  John  Cochrane  or  his  heirs,'  vested  d  morte  testatoria,  and  that 
the  legatee  having  survived  the  testator,  [26]  had  power,  notwithstanding  his  predecease 
of  the  liferentrix,  to  convey  the  same  to  his  son  Archibald. 
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'*  The  deed  contains  no  satisfactory  indication  of  intention  on  the  part  of  the  testator 
that  the  funds  should  he  held  hy  his  executors  for  behoof  of  the  heirs  of  John  Cochiane, 
in  the  event  of  his  dying  before  the  lapse  of  the  liferent.  The  estate  was  entirely  move- 
able ;  and  although  the  deed  refers  to  the  fund  being  divided  into  three  parts  or  shares, 
and  paid  when  free  from  the  liferent  right  of  the  testator's  spouse,  should  she  surrive 
him,  this  cannot  be  held  evidence  of  intention  to  suspend  the  vesting  during  the  spooae'g 
lifetime.  The  use  of  the  words  *  equally  and  proportionally '  attached  to  a  bequest  of 
residue  to  two  or  more  persons,  directed  to  be  paid  at  the  expiry  of  the  liferent,  implies 
direction  to  divide,  and  requires  division  as  much  as  when  express  words  of  direction  are 
used.  The  direction  amounts  to  no  more  than  this,  that  the  executors,  when  the  liferent 
interest  ceased,  were  to  pay  to  the  persons  named,  or  their  heirs,  equal  shares  of  tbe 
residue.  It  had  the  effect  only  of  declaring  and  postponing  the  term  of  imyment,  and 
not  of  suspending  the  vesting. 

"  But  it  was  alleged,  that  although  that  view  might  have  been  correct,  liad  the  pp> 
vision  been  merely  to  'John  Cochrane,'  it  was  not  applicable  to  the  actual  case,  the 
provision  being  to  him  *  or  his  heirs.'  The  Lord  Ordinary  does  not  think  that  the  use 
of  these  words  affects  the  period  of  vesting  in  this  caae.  They  are  not  inserted  with  m 
special  view  of  creating  a  destination  over  in  favour  of  the  issue  of  John  Cochrane.  He 
might  have  died  without  issue,  and  yet  his  Jieirs  would  have  taken,  however  distant  their 
relationship.  It  is  not  to  be  presumed  that  the  testator  contemplated  a  suspension  of 
the  vesting  for  the  benefit  of  the  heirs  generally  of  the  legatee.  Nor  are  the  words  even 
in  this  extended  sense  left  without  meaning,  for  in  the  possible  event  of  John  Cochiane 
having  predeceased  the  testator,  his  heirs,  whether  the  issue  of  his  body  or  his  coUateral 
relations,  would  have  taken  as  conditional  institutes ;  the  words  had  the  effect  of  pre- 
venting intestacy,  and  the  more  reasonable  and  satisfactory  view  of  the  case  is  that  od 
which  the  executors  have  in  fact  acted,  viz.,  that  John  Cochrane's  interest  under  the 
deed  vested  a  morte  testatoris^  and  was  carried  to  his  son  Archibald,  to  whom  they  have 
made  payment. 

"Reference  was  made  by  the  pursuers'  counsel  to  the  case  of  Proven,  14th  January 
1840,  2  D.  298.  The  bequest  there  was  contained  in  the  direction,  that  after  the 
decease  of  the  liferentrix,   the  trustees  were  to  uplift  and  divide  the  liferented  sum 

*  among  her  children  equally ;  and  in  case  any  of  them  shall  have  predeceased,  leavisg 

*  heirs  of  their  bodies,  the  share  of  such  deceased  child  or  children  to  be  paid  to  ikar 

*  heirs  J  This  was  held  by  the  Court,  overruling  the  judgment  of  Lord  Moncreifi^  to 
afford  evidence  of  the  testator's  intention  that  the  issue  of  children  predeceasing  the 
liferentrix  should  take  their  parent's  share  as  conditionally  instituted  in  that  event 
The  words  were  held  to  be  equivalent  to  an  expressed  declaration  to  that  effect,  having 
regard  to  the  whole  provisions  and  character  of  the  deed  in  which  the  destination  to 
them  was  provided.  The  present  case  contains  no  such  clause  in  favour  of  the  issue  of 
predeceasing  children,  and  the  structure  of  the  deed  generally  favours  immediate  vesting, 
as  at  the  death  of  the  testators.  There  is,  indeed,  no  trust  constituted  eo  nomine  at  all, 
but  only  certain  directions  given  to  the  parties  named  as  executors,  although,  no  doubt, 
substantially,  the  executors  were  placed  in  the  position  of  trustees. 

"  Various  other  authorities  were  referred  to  on  both  sides,  but  it  is  unnecessary  for 
the  Lord  Ordinary  to  allude  to  these,  as  they  will  be  amply  commented  on  should  the 
interlocutor  be  carried  to  review ;  and  in  all  of  them  the  Court  gave  effect  to  what,  on  a 
review  of  the  whole  provisions  of  the  particular  deed,  appeared  to  be  the  intention  of 
the  testator." 

The  pursuers  reclaimed, ,  but  before  the  hearing,  one  of  them,  Helen  Cochrane  or 
Lcarmonth,  withdrew  her  name  from  the  suit. 

Fraser,  for  reclaimer,  cited  1  Roper  on  Legacies,  570  (4th  ed.)  The  word  "when" 
is  a  word  of  condition.     When  the  same  is  free  from  liferent  the  estate  is  to  be  divided. 

[Ltord  Ivory. — The  uncertainty  of  the  event  is  the  very  thing  which  gives  it  the 
character  of  a  condition.] 

All  such  questions  depend  on  what  testators  choose  to  fix.  The  residue  is  only  to 
be  divided  among  a  certain  class  upon  a  certain  event,  and  not  before. — See  the  case  of 
Proven  v.  Proven,  Jan.  14,  1840.  This  C€ise  comes  near  to  the  case  of  a  declaration  of 
survivorship,  in  which  case  it  has  been  fixed  that  there  is  no  vesting.  It  is  not  a  case 
of  survivorship,  but  as  near  it  as  possible. 

[Lord  Ivory, — Where  is  the  fee  in  the  meanwhile  ?1 
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In  the  executors. 

•  Ghrdon. — The  question  refers  to  two  legacies— ;/Zr«<,L.  160  to  John  Cochrane  and 
his  heirs ;  seeondlyy  the  share  of  residue  to  the  same  parties.  We  say  that  the  legacy 
vested  during  the  lifetime  of  the  liferentrix.  A  legacy  payahle  on  an  event  which  is 
certain  is  held  hy  law  to  vest,  notwithstanding  the  subsistence  of  any  liferent.  Eoper 
is  an  authority  on  this  point.  Now,  is  not  the  legacy  payable  on  a  certain  event  i  It 
is  payable  after  the  death  of  both  parties,  and  therefore  it  is  a  legacy  which  vests — a 
mere  case  of  moraia  solutio. — Wallace  v.  Wallace,  Jan.  28,  1807,  Mor.,  voce  "Clause," 
App.  No.  6;  MaxweU  t?.  Wyllie,  May  25,  1837.  The  words  "or  heirs,**  are  merely 
introduced  to  prevent  lapsing,  in  case  the  legatee  should  die  before  the  testator.  It  is 
not  a  destination  over,  or  ulterior  substitution. — Marchbanks  v.  Brockie,  Feb.  18,  1836. 
,      [Lord  Ivory. — ^The  authority  of  that  case  has  been  much  questioned.] 

Not  as  to  the  point  for  which  I  am  quoting  it,  viz.,  the  effect  of  the  words  "  or 
heirs,** — See  also  Leitch  v,  Leitch's  Trustees,  3  W.S.  App.  Ca.,  366. 

At  advising — 

Lord  President. — In  this  case  the  main  light  is  to  be  sought  for  in  the  deed  itself. 
I  do  not  say  that  previous  cases  require  to  be  reconciled,  but  I  think  it  is  impossible  to 
draw  from  them  any  inflexible  rule,  and  in  the  present  case  I  do  not  think  that  there 
are  any  particular  rules  which  can  be  applied.  I  have  therefore  carefully  considered 
the  deed,  and  endeavoured  to  ascertain  from  its  terms  whether  the  intention  of  the 
testator  leans  on  the  one  side  or  on  the  other. 

The  first  impression  left  on  my  mind  by  the  perusal  of  the  deed  was  that  it  was  a 
plain  case  of  vested  interest.  The  expression  by  which  the  legacy  is  left  to  such  a 
party  "  or  his  heirs,*'  at  once  struck  me  as  an  expression  intended  to  prevent  the  lapsing 
of  the  legacy.  But  it  was  argued  to  us  that  there  were  expressions  here  fixing  a  time, 
not  for  payment  of  the  legacy,  but  for  the  very  purpose  of  fixing  a  term  before  which 
the  legacy  would  not  vest,  there  being  no  direction  or  appointment  to  take  effect  until 
that  time  came.  I  have  considered  that  argument^  but  I  don*t  consider  that  this  is  a 
fair  reading  of  the  deed.  I  think  there  is  nothing  here  to  preclude  the  vesting.  The 
general  bearing  of  the  law  is  in  favour  of  vesting,  unless  there  be  something  to  preclude 
it.  There  are  no  such  controlling  words  here,  and  I  am  therefore  for  adhering  to  the 
Lord  Ordinary's  interlocutor. 

Lord  Ivory, — I  am  of  the  same  opinion.  This  case  falls  within  some  of  the  cases 
which  have  been  decided.  It  is  unnecessary  to  refer  to  these  cases,  for  we  must  always 
look  for  the  intention  of  the  testator,  as  declared  by  him  in  his  own  deed.  I  have  read 
and  re-read  the  deed  to  see  if  there  was  any  intention  to  defeat  the  interest  of  parties 
named  in  the  deed,  in  favour  of  the  interests  of  parties  not  named,  and  I  cannot  find 
any  evidence  of  such  an  intention.  I  can  perfectly  understand  how  such  a  question 
can  arise  with  reference  to  a  class  of  legatees,  as  in  Provan*s  case,  and  that  of  Johnston. 
It  enters  into  the  very  essence  of  such  cases  that  the  party  shall  exist  at  the  time  when 
distribution  among  the  favoured  class  is  to  take  place.  That,  I  think,  is  the  short 
explanation  of  the  cases  of  Provan  and  Johnston.  There  is  nothing  of  the  kind  here — 
nothing  to  resist  the  inclination  of  the  law  in  favour  of  vesting.  The  case  which  comes 
nearest  to  this  is  the  case  of  Merrilees,  which  is  not  reported,  and  was  decided  on  17th 
May  1826.  It  is  a  well-known  case,  and  is  [27]  referred  to  in  the  judgments  of  Lord 
Moncreiff.  Indeed  it  is  an  a  fortiori  case  to  this.  There  is  nothing  here  to  disturb 
what  we  must  presume  to  have  been  the  intention  of  the  testator. 

Lord  Robertson, — I  am  of  the  same  opinion.  Any  attempt  to  lay  down  general  rules 
in  these  questions  has,  I  think,  hitherto  been  a  failure.  You  must  get  the  intention 
from  the  deed.  The  presumption  is  in  favour  of  vesting,  and  I  am  clear  that  in  this 
case  the  legacy  vested. 

Lord  Rutherford  absent. 

Adhere, 

[S.C.  17  D.  103.] 
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XXVII.  Jurist  35.     6  Dec.  1854.     2nd  Div.— Lord  Handyside. 

William  Gaylor,  Pursuer. — Penney,  (7.  F.  Shand. 

Egbert  Crighton,  Defender. — T,  Mackenzie^  Fraser. 

Oath  in  Reference — Proof — Eesting-omng, — In  a  case  of  resting-owing  the  puisoer 
referred  the  matter  to  the  oath  of  the  defender,  who  admitted  receiving  the  moDej, 
but  added,  nothing  was  said  about  repayment,  and  that  he  did  not  consider  he  was 
under  any  legal  obligation  to  reimburse — Held  that  this  was  sufficient  to  isistai't 
resting-owing. 

This  action,  originally  brought  by  William  M'Laren^  a  master  mariner  in  Iieluid,  is 
now  insisted  in  by  the  pursuer,  as  his  executor,  for  payment  of  L.27,  3s.  4d.,  as  advances 
to  the  defender  when  a  passenger  on  board  the  pursuer's  vessel,  during  a  detention  at  die 
Cape  of  Good  Hope.  The  case  was  referred  to  the  defender's  oath,  who  deponed  that 
he  was  passenger  on  board  the  vessel  from  Singapore  to  Great  Britain  in  1848,  and 
that  they  remained  at  the  Cape  for  a  month  or  five  weeks.  He  further  deponed  as 
follows : — 

"  I  paid  my  passage  money  before  I  left  Singapore,  which  was  about  L.60.  The 
vessel  touched  at  the  Cape  of  Good  Hope,  and  remained  there  about  a  month  or  five 
weeks.  I  went  on  shore  there,  and  remained  on  shore  about  26  or  28  days,  and  left  the 
vessel  at  Cork.  During  the  course  of  the  voyage  before  spoken  of,  the  pursuer  (the  late 
Mr.  McLaren)  gave  me  some  money,  in  two  or  three  sums,  amoimting  in  all  to  about 
L.  10  or  L.  12.  I  am  unable  to  mention  what  the  separate  sums  were.  It  was  while  the 
vessel  was  lying  at  the  Cape  that  I  got  these  sums.  I  got  no  sum  from  the  said  puisner 
before  we  arrived  at  the  Cape,  and  I  got  nothing  after  we  left  it.  The  sums  I  hare 
already  mentioned  were  all  that  I  received  from  the  said  pursuer  during  the  course  of 
the  voyage  before  mentioned.  The  money  I  received  from  the  said  pursuer  at  the  Cape 
was  for  the  purpose  of  paying  my  expenses  of  boarding  on  shore.  I  got  no  money  from 
the  said  piu^uer  after  my  arrival  at  Cork.  Depones,  I  got  no  money  from  the  said 
pursuer  at  any  time  but  on  the  said  occasions  mentioned  at  the  Cape.  I  arrived  at  Poit- 
Glasgow  some  time  after  I  left  Cork.  And  being  shown  the  letter  No.  15  of  prooeea, 
depones,  I  wrote  that  letter  from  Port-Glasgow  to  the  said  pursuer.  Our  reason  for 
going  into  the  Cape  was,  that  we  had  been  disabled  in  a  hurricane  off  the  Mauritius,  and 
needed  repairs.  It  was  not  at  my  desire  that  the  captain  put  into  the  Cape.  The 
captain  and  I  were  upon  very  intimate  terms.  During  the  course  of  the  voyage  I  gave 
him  my  sword,  about  the  value  of  L.5. ;  some  preserved  meats — about  two  or  three 
dozen  of  cases — valued  about  2s,  each ;  and  two  kegs  of  Calcutta  humps,  valued  about 
L.1  each.  Captain  M'Laren  never  paid  me  for  these.  There  was  no  agreement  that  the 
money  before  mentioned,  which  I  received  at  the  Cape,  was  to  be  repaid  to  Captain 
McLaren.  There  was  no  understanding  at  the  time  I  received  the  money  at  the  Cape 
that  it  was  to  be  repaid. 

"  Eeinterrogated  for  the  pursuer. — It  was  not  so  understood  [36]  when  we  came 
home.  And  being  again  shown  the  letter  No.  15  of  process,  and  his  attention  directed 
to  the  passage  on  the  second  page  of  that  letter,  which  is  in  the  foUowing  terms : — '  I 
*  am  truly  sorry  I  have  not  been  able  to  forward  the  money  I  received  from  you  to  your 
^  mother  yet,  but  as  soon  as  I  can  I  will,  and  from  this  date  with  bank  interest,'  depones, 
I  am  unable  exactly  to  say  to  what  that  passage  has  reference,  except  that  I  think 
Captain  M'Laren  may  have  come  to  me  or  written  me  about  the  date  of  that  letter,  and 
asked  me  for  the  money  I  so  received  from  him  at  the  Cape ;  and  if  I  had  it  at  the  time 
I  would  have  given  him  it,  because  he  wanted  it ;  but  I  did  not  consider  myself  in  debt 
to  him  for  that  sum.  He  and  I  were  very  intimate,  and  I  would  have  given  him  it 
rather  than  quarrel." 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

"Finds  the  deposition  of  the  defender  instructs  a  debt  due  by  him  to  the  late 
William  M'Laren  to  the  amount  of  L.1 0  sterling,  and  that  the  same  is  resting-owing: 
Decerns  against  the  defender  for  payment  to  the  pursuer  of  said  siun,  with  interest  as 
concluded  for  :  Quoad  ultra  assoilzies  the  defender  from  the  conclusions  of  the  action, 
and  decerns :  Finds  the  defender  liable  in  expenses  of  process,  but  subject  to  modifica- 
tion ;  allows  m  account)  &c. 
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**Note. — Viewing  the  passage  in  the  defender's  letter,  which  is  made  part  of  his 
oath,  as  equivalent  to  an  admission  by  him  in  his  deposition  on  the  reference,  that 
repayment  was  demanded  from  him  by  McLaren  of  the  money  he  confesses  to  have 
received  from  him  at  the  Cape,  and  that  he  then  acknowledged  it  as  a  debt  which  he 
would  pay  with  bank  interest  as  soon  as  he  was  able,  the  Lord  Ordinary  thinks  that  the 
qualification  attempted  to  be  added,  that  he  did  not  consider  himself  in  debt  to  McLaren 
for  the  money,  ought  to  be  disregarded,  as  being  inconsistent  with  his  previous  explicit 
admission. 

"  It  was  urged  at  the  debate  that  the  money  received  was  truly  for  board  at  the  Cape, 
while  the  vessel  was  there  for  repair;  and  assuming  the  captain  was  liable  for  the 
defender's  boarding  on  shore,  it  was  concluded  that  the  money  advanced  was  in  ftdfil- 
ment  of  that  obligation.  But  the  defender  does  not  in  his  deposition  place  the  advance 
on  that  footing,  as,  indeed,  it  would  not  be  reconcileable  with  the  promise  made  after 
he  came  to  ^is  country,  that  he  would  forward  the  money  received,  with  J)ank 
interest." 

The  defender  reclaimed,  and  argued — The  true  meaning  of  the  oath  is,  that  having 
paid  his  passage  money,  and  having  been  detained  at  the  Cape,  he  received  the  sum  of 
money  as  a  donation  to  help  him  to  pay  his  board  there.  Resting-owing  could  not  be 
held  as  having  been  established.  With  regard  to  the  letter  founded  on  it  does  not  admit 
any  l^al  obligation,  and  all  it  amounts  to  is  an  undertaking  to  pay  the  money  to  the 
original  pursuer's  mother  if  he  had  had  it.  The  statements  as  to  the  sword,  provisions, 
&c.,  though  not  evidence  sufficient  to  rear  up  a  claim  of  compensation,  yet  rendered  the 
fact  of  donation  probable. 

Lord  Justice-Clerk. — I  do  not  think  any  doubt  can  be  entertained  as  to  the  import  of 
the  letter.  But  even  if  there  had  been  no  letter,  could  a  party  be  excused  from  paying 
a  sum  of  money  by  merely  saying  nothing  was  said  at  the  time  he  got  it  about  repay- 
ment 1  The  more  intimate  the  parties  were,  the  less  likely  it  was  anything  should  be 
said.  Everybody  might  get  rid  of  his  debts  if  this  deposition  could  be  considered 
satisfactory.     He  does  not  even  say  he  got  a  present  of  it. 

Lord  Murray. — I  am  quite  satisfied.  I  did  not  understand  how  there  could  be  a 
defence  from  the  printed  papers,  and  thought  there  was  something  more  in  it  to  come 
from  the  bar,  but  I  have  heard  nothing  to  alter  my  impression. 

Lard  Wood. — I  agree. 

Lord  Cowan. — Irrespective  of  the  letter,  I  would  find  this  party  liable.  He  does  not 
say  it  was  a  donation;  aU  the  presumptions  are  against  it,  and  then  the  letter  is 
conclusive. 

Refuse  the  reclaiming  note^  with  eacpeiuea. 


XXVII.  Jurist  245.     6  March  1855.     Ist  Div.— Lord  Neaves. 

William  Kennedy  Lawrie,  Petitioner. — Mure. 

Entail  Amendment  Act  11  and  12  Vid.  c.  36 — Amendment  of  Petition — Intimation  and 
Service. — A  petitioner  for  authority  to  execute  a  bond  of  annual  rent  over  an  entailed 
estate  for  sums  expended  in  permanent  improvements,  failed  to  distinguish  between 
those  expended  before  and  those  after  the  passing  of  the  Act  1 1  and  12  Vict.  c.  36, 
and  made  no  allusion  to  the  14th  section,  which  relates  to  the  latter.  After  intimation, 
service,  and  the  ustial  investigation  by  the  Lord  Ordinary,  he  proposed  to  amend  his 
petition.  Amendment  allowed,  but  intimation,  service,  and  advertisement  ordered  of 
new.  Prayer  granted  in  the  meantime,  in  relation  to  sums  expended  before  the 
passing  of  the  Act. 

The  petitioner  is  heir  of  entail  in  possession  of  the  estate  of  Woodhall,  under  an 
entail  executed  in  1810.  He  petitioned  the  Court,  after  the  usual  service  and  inquiry, 
to  declare  that  the  sums  of  L.769,  16s.  9j[d.  and  L.1873,  17s.  9d.,  expended  by  him  on 
improvements  were  improvements  of  the  nature  contemplated  by  the  Act  10  Geo.  UI., 
c.  51 ;  that  these  sums,  or  such  sums  as  might  be  ascertained  by  the  Court,  were  bona 
fide  expended,  and  did  not  exceed  the  amount  authorized  by  the  said  Act ;  and  to  grant 
warrant  to  him  to  grant  a  bond  or  bonds  of  annualrent  over  the  est^te^  for  the  legal 

interest  of  tbree-fomrtha 
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^'bf  the  6aid  sums  of  L.769,  16s.  9|d.  and  L.1873,  ITs.  9d.,  or  of  such  other  sums  as  shall 
be  ascertained  to  have  been  expended  upon  improvements  as  aforesaid,  during  his  life, 
and  after  his  death,  for  an  annualrent  of  L.7,  2s.  for  every  L.  100  of  such  thiee-fomtli 
parts,  for  a  period  of  25  years," 

in  terms  of  the  16th  section  of  the  Act  11  and  12  Vict.,  c.  36;  or  otherwise,  to  grant 
warrant  to  the  petitioner  to  execute,  in  favour  of  any  party  who  might  advance  to  him 
the  amount  of  two-third  parts  on  which  the  amount  of  the  bond  of  annualrent,  if  granted, 
would  be  calculated,  a  bond  and  disposition  in  security  over  the  estate  for  the  amount  so 
advanced,  in  terms  of  the  18th  section  of  the  last-mentioned  Act. 

The  petition  recited  the  9th,  10th,  26th,  and  27th  sections  of  the  Act  10  Geo.  UL, 
c.  51,  and  the  13th  section  of  the  11  and  12  Vict.,  c.  36,  which  relates  to  improvementB 
executed  prior  to  the  passing  of  the  Act  (14th  August  1848),  and  the  16th,  18th,  33d, 
34th,  35th,  and  36th  sections  of  the  same  Act.  It  was  stated  that  certain  of  the 
improvements  had  been  executed  in  the  years  1843,  1848,  and  1849,  and  also  down  to 
the  year  1853.  There  was  no  distinction  made,  however,  between  those  executed  before 
the  passing  of  the  Act  of  Victoria  and  those  subsequent  to  it,  and  no  allusion  was  made 
either  in  the  narrative  or  the  prayer  to  the  14th  section  of  that  Act,  which  relates  to  the 
improvements  of  the  latter  class. 

This  was  discovered  when  the  accounts  were  submitted  to  the  reporter  by  the  Lord 
Ordinary ;  and  the  petitioner  now  put  in  a  minute  proposing  to  amend  the  petition,  by 
inserting  the  proper  recital  of  the  14th  section  in  the  narrative,  and  in  the  prayer  to 
substitute  the  following  words  for  those  quoted  above : — 

"  of  such  sum  as  shall  be  ascertained  to  have  been  expended  upon  improvements  prior 
to  the  14th  day  of  August  1848  during  the  petitioner's  lifetime,  and  after  his  death,  for 
an  annualrent  of  L.7,  2s.  for  every  L.100  of  such  three-fourth  parts  of  the  sums  expended 
as  aforesaid,  for  a  period  of  25  years ;  and  in  like  manner  to  execute  a  bond  or  bends 
of  annualrent  over  the  said  entailed  estates,  or  any  portion  thereof,  binding  himself  and 
his  heirs  of  tailzie  to  make  payment,  during  the  period  of  25  years  from  and  after  the 
date  of  your  Lordship's  decree,  or  during  such  part  of  the  said  period  of  25  years  as  nay 
remain  unexpired  at  the  date  or  dates  of  such  bond  or  bonds,  of  an  annualrent  not 
exceeding  the  sum  of  L.7,  2s.  for  every  L.lOO  of  the  whole  sums  ascertained  to  have 
been  expended  on  improvements  subsequent  to  the  14th  day  of  August  1848;" 

with  the  insertion  of  an  allusion  to  the  14th  section,  in  the  enumeration  of  the  cknaes 
under  which  the  petition  was  presented. 

D,  Mure,  for  the  petitioner,  moved  the  Court  to  allow  the  amendment  without  new 
intimation  and  service,  &c.  The  distinction  between  the  two  sections  was  not  veij 
important,  and  the  petition  was  substantially  the  same  as  before. — Gordon,  12th  Nov. 
1851,  and,  following  upon  it^  the  case  of  Fleming  in  the  present  session  (not  yet  reported). 

Lord  President. — Looking  to  these  cases,  I  am  rather  inclined  to  dispense  with 
further  intimation. 

Lord  Deas, — Something  more  is  prayed  for  than  formerly.  More  favourable  terms 
are  asked.. 

Lord  Cwrtehill. — Is  it  safe  for  the  party  to  take  this  without  further  intimatioD, 
even  if  he  can  get  it  ?  A  different  thing  is  [246]  now  wanted,  and  without  intimation 
to  those  who  are  interested. 

The  Court  pronounced  the  following  interlocutor : — 

"  The  Lords  allow  the  petition  and  prayer  thereof  to  be  amended,  so  as  to  introduce 
the  14th  section  of  the  statute;  and  appoint  the  petition,  as  thus  amended,  to  be 
intimated  and  served,  and  advertised  of  new ;  and,  in  the  meantime,  under  the  13th 
section  of  the  statute— Find  that  the  petitioner  has  expended  on  permanent  improve- 
ments on.  the  said  estate,  of  Uie  nature  contemplated  by  the  Act  10  Geo.  III.  c.  51,  the 
sum  of  L.1344,  38.  6^d.  prior  to  14th  August  1848,  and  that  such  expenditure  was 
bona  fide  made ;  and  grant  warrant  to,  and  authorize  the  petitioner  to  execute  a  bond 
or  bonds  of  annualrent  corresponding  to  the  svao.  of  L.1008,  2s.  8d.,  being  three-fourdi 
parts  of  the  said  sum,  or  to  execute  bond  or  bonds  and  dispositions  in  security,  one  or 
more,  for  two-third  parts  of  the  sum  last  mentioned,  being  L.672,  Is.  9^d.,  all  in  tenns 
of  the  statute,  and  to  that  extent  interpone  their  authority,  and  decern  cid  interim;  and 
remit  to  the  Lord  Ordinary  to  see  the  deeds  executed,  and  to  report." 
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XXVn.  Jurist  341.     20  March  1865.     let  Div.— Lord  Handyside 

Thomas  Wright's  Executors,  Claimants.— i>wnd<w,  Hutchison. 

Mary  Sellers  Eobertson  and  Mrs.  Wilson,  Claimants. — For  Miss 

Bobertson,  Solicitor-General  (Maitland). 

Legary — Vesting — Accretion, — A  testatrix,  by  her  settlement,  which  nominated  her 
brother  Daniel  her  residuary  legatee,  left  a  legacy  to  three  sisters  (named  Eobertson), 
or  to  the  survivors  or  survivor,  and  she  further  provided  her  brother  Thomas  in  an 
annuity.  The  deed  declared,  that  '^at  the  death  of  both  the  said  Thomas  and  Daniel 
without  issue,  I  leave  and  bequeath  the  one-half  of  the  sum  set  apart  for  the  annuity 
to  the  Misses  Eobertson  before  mentioned,"  and  the  other  half  to  certain  cousins  of 
the  testatrix.  One  of  the  Misses  Eobertson  having  predeceased  the  testatrix,  and 
another  the  survivor  of  her  two  brothers,  the  third  claimed  payment  of  the  half  of  the 
principal  sum  set  apart  for  the  annuity,  on  the  ground  that  the  terms  of  the  bequest 
gave  her  ^jus  accrescendi  as  the  survivor  of  her  sisters, — Held  (by  the  Lord  Ordinary 
and  acquiesced  in),  in  a  question  with  the  residuary  legatee,  who  maintained  that  the 
rights  of  the  predeceasing  sisters  had  lapsed,  that  the  half  of  the  said  sum  accresced 
to  the  claimant,  though  one  of  her  sisters  predeceased  the  testatrix,  and  the  other  the 
period  of  vesting. 

The  late  Miss  Jane  Wright  of  Queen  Street,  Edinburgh,  by  her  trust-settlement, 
among  other  bequests,  left  to  her  friends  Misses  Eleonora,  Mary  SeUers,  and  Margaret 
Eobertson,  or  to  the  survivors  or  survivor,  L.300,  to  be  paid  free  of  legacy-duty. 

She  also  left  to  her  brother  Thomas  an  annuity  of  L.150,  which  she  directed  her 
trustees  to  pay  out  of  her  property  in  the  public  funds.  In  the  event,  which  happened, 
of  the  death  of  Thomas  and  his  brother  Daniel,  her  residuary  legatee,  without  children, 
the  one-half  of  the  principal  sum  which  furnished  the  annuity  was  bequeathed  to  '*  the 
Misses  Eobertson  before  mentioned  in  my  will,"  &c. 

Miss  Wright  died  on  19th  June  1835,  and  Daniel,  the  residuary  legatee,  died  without 
issue  on  22d  February  1845,  leaving  his  property  to  his  brother  Thomas,  who  died  on 
3d  December  1853.  Eleonora  Eobertson  predeceased  Miss  Wright,  Margaret  Eobertson 
survived  her,  but  she  predeceased  Thomas,  having  died  on  19th  January  1845. 

In  these  circumstances  a  question  arose  as  to  who  was  entitled  to  the  half  of  the 
principal  sum  set  apart  for  the  annuity.  In  the  present  multiplepoinding,  raised  by 
Miss  Wright's  trustees,  the  executors  of  Thomas  Wright  claimed  the  shares  that  would 
have  been  payable  to  Eleonora  and  Margaret  Eobertson,  pleading — ^that  these  legacies 
had  not  vested,  and  that  they  were  the  property  of  the  residuary  legatee. 

Mary  Sellers  Eobertson  claimed  a  half  of  the  principal  sum  set  apart  for  the  annuity, 
pleading — that  according  to  the  sound  construction  of  the  trust-deed,  it  had  accresced  to, 
and  vested  at  the  truter's  death,  and  that  the  claimant,  as  the  survivor  of  the  Misses 
Robertson,  had  right  to  it  jure  accreecendi.  She  also,  along  with  the  other  claimant 
Mrs.  Wilson,  her  sister,  claimed  the  sum  as  the  next  of  kin  and  executrices  of  their 
deceased  sisters. 

The  Lord  Ordinary  pronounced  the  foUowing  interlocutor : — 

*^  Finds  that  Mrs.  Elizabeth  Eobertson  or  Wilson  has  no  right  or  interest  in  the  fund 
f»  medio,  and  repels  her  claim  accordingly :  Sustains  the  claim  for  Miss  Mary  Sellers 
Eobertson,  and  ranks  and  prefers  her  to  one  just  and  equal  half  of  the  sum  of  L.1862,  10s. 
of  Bank  of  England  stock,  being  one-half  of  the  principal  sum  allotted  for  the  payment 
of  the  annuity  of  L.150  bequeathed  to  the  testator's  brothers,  Thomas  Wright  and 
Daniel  Wright,  with  all  dividends  or  profits  or  proportions  thereof  accruing  on  said 
stock  subsequent  to  the  term  of  Whitsunday  1854 :  Quoad  ultra  repels  the  claim  of 
Miss  Mary  Sellers  Eobertson :  Sustains  the  claim  of  the  executors  of  Thomas  Wright, 
as  in  right  of  Daniel  Wright,  the  residuary  legatee  of  the  testatrix,  and  ranks  and  prefers 
them  to  the  dividends  and  profits  or  proportions  thereof  accruing  on  said  stock  subse- 
quent to  the  3d  day  of  December  1853,  and  preceding  the  term  of  Whitsunday  1854  : 
and  quoad  ultra  repels  their  claim  :  Finds  no  expenses  due  by  either  of  these  claimants 
to  th&  other,  and  decerns. 

"  Note, — One  of  the  questions  arising  in  this  competition  is  of  qonsiden^ble  interest, 
@,R.R.  J,  \>i 
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leading  to  a  consideration  of  the  distinction  taken  in  the  Roman  law  with  regard  to  the 
jus  acerescendi  in  legacies  to  two  or  more,  according  to  the  nature  of  the  expreasioiH 
used  in  the  bequest  The  point  for  determination  is  purely  raised  in  the  present  caie, 
and  it  is  admitted  that  there  is  no  decision  which  directly  meets  it. 

*'  The  facts  under  which  the  question  is  presented  are  as  follows : — ^The  testator  His 
Jane  Wright,  by  her  settlement,  among  other  legacies,  bequeathed,  in  the  first  place,  a 
legacy  in  the  following  terms : — '  I  leave  and  bequeath  to  my  friends  Misses  I^eonon 

*  Robertson,  Mary  Sellers  Robertson,  and  Margaret  Robertson  (or  to  the  suiyIvoib  or 

*  survivor),  daughters  of  the  late  Patrick  Robertson,  Esq.,  and  at'present  residing  in  Ko.  36 
^  North  Castle  Street,  Edinburgh,  the  sum  of  L.300  sterling,  to  be  paid  to  them  free 
'  of  legacy-duty.'  Upon  the  terms  of  this  bequest  no  question  arises ;  but  the  ssme 
persons,  in  a  later  part  of  the  settlement,  are  objects  of  the  testator's  favour  under  another 
bequest.  After  constituting  a  residuary  legatee,  and  directing  how  an  annuity  shall  be 
secured,  and  how  the  principal  sum  for  its  payment  should  be  disposed  of  in  certain 
events,  the  settlement  contains  the  following  clause  : — ^  And  at  the  death  of  both  &e 

*  said  Thomas  Wright  and  Daniel  Wright  without  leaving  a  lawful  child  or  children,  u 

*  aforesaid,  I  leave  and  bequeath  the  one-half  of  the  principal  sum  to  the  Misses  Robertson 
*■  before  mentioned  in  my  will  as  at  present  residing  in  No.  36  North  Castle  Street, 
'  Edinburgh ;  and  the  other  half  of  the  said  principal  sum  to  be  paid  to  my  cousins  the 

*  Misses  Shaw,  at  present  residing  at  Richmond,  in  Surrey,  and  daughters  of  the  late 

*  Charles  Shaw,  Esq.,  of  Ayr ;  and  I  direct  that  these  payments  may  be  made  at  the 
*•  first  term  of  Whitsunday  or  Martinmas  after  the  death  of  Ihe  longest  survivor  of  mj 
'  said  brothers  Daniel  and  Thomas  Wright'  Of  the  three  Misses  Robertson,  Eleonon 
and  Margaret  both  predeceased  the  survivor  of  Thomas  and  Daniel  Wright,  and  Eleonon 
predeceased  the  testatrix.  The  full  amount  of  the  legacy  is  claimed  by  Mary  Sellen 
Robertson,  as  the  only  survivor.  On  the  other  hand,  two-thirds  of  the  amount  are 
claimed  by  the  representatives  of  Miss  Wright's  residuary  legatee.  Miss  Robertson 
maintains,  that  under  the  terms  of  the  bequest  there  was  jus  aeereseendi  to  the  survivon 
and  survivor.  The  residuary  legatee  contends  that  the  rights  of  the  predeceasing  sisters 
lapsed,  and  that  two-thirds  of  the  [342]  principal  sum  fell  into  the  residue.  It  is  plain 
that,  under  the  description  of  the  Misses  Robertson  before  mentioned,'  it  is  necessary  to 
refer  back  to  the  previous  part  of  the  settlement  to  designate  the  individual  Wm 
Robertsons  to  whom  the  legacy  is  left,  and  having  done  so,  it  appears  to  be  legitimate  to 
read  the  second  bequest  as  if  it  had  been  an  independent  one,  running  in  the  following 
terms : — '  I  leave  and  bequeath  the  one-half  of  the  principal  sum  to  Misses  Eleonon, 
'  Mary  Sellers,  and  Margaret  Robertson,'  &c.  .  It  was  on  this  footing  that  the  question 
of  law,  which  arises  on  the  terms  of  such  a  bequest,  was  argued  before  the  Lord  Ordinaiy. 
The  parties  did  not,  indeed,  forego  some  argument  on  the  construction  of  the  bequests  as 
compared  with  each  other,  the  residuary  legatee  marking  the  contrast  in  the  survivon 
and  survivor  being  expressly  called  under  the  first  bequest,  and  the  omission  of  these 
words  in  the  second ;  and  the  claimant  Miss  Robertson  contending  that  the  expression-— 

*  My  friends  the  Misses  Robertson,'  was  sufficient  to  indicate  the  calling  of  them  as  a 
class  of  persons.     But  these  were  treated  as  subordinate  matters. 

"The  Lord  Ordinary  is  of  opinion  ths,t  jus  acerescendi  exists  under  the  terms  of  the 
bequest.  He  apprehends  that  a  distinction  must  be  acknowledged  between  a  legacy 
granted  to  A,  B,  and  C,  simply,  and  one  granted  to  A,  B,  and  C,  share  and  share  ahke, 
or  equally  or  proportionally,  or  by  some  such  equivalent  words.  There  is  no  doubt 
subtlety  in  the  distinction,  but  it  appears  to  have  been  recognised  from  the  days  of  the 
Civilians,  and  their  rules  have,  at  least  to  a  certain  extent,  been  incorporated  with  our 
law.  It  is  thought  that  the  bequest  to  the  Misses  Robertson  is  to  adopt  the  phraseology 
of  the  Roman  law,  one  in  which  the  legatees  are  conjuncti  re  et  verbis.  The  decisions 
under  which  the^tM  eicerescendi  has  been  disallowed  are  cases  where  the  legatees  were 
held  to  be  conjuncti  verbis  tantum.  Those  cited  at  the  debate  were  Paterson  v,  Pateison, 
June  4,  1741,  M.  p.  8070,  and  Rose  v.  Rose,  June  15,  1782,  M.  8101.  In  the  first  of 
these  the  legacy  was  to  two  persons,  equally  and  proportionally  betwixt  them,  and  there 
the  Court,  adopting  the  opinion  of  Voet,  held  the  legatees  to  be  conjuncti  verbis  ton^tim, 
and  therefore  t3ie  jus  (xccrescendi  did  not  take  place.  In  the  second,  the  testator  provided 
that  a  certain  sum  should  be  equally  divided  between  his  two  brothers  John  and  James ; 
and  the  Court  found  that  the  jv^  acerescendi  had  no  place  in  legacies  conceived  in  that 
form,  following  again  the  authority  of  Yoet  against  Yinnius,  the  controversy  between 
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them  being,  whether  the  use  of  the  words  ex  equie  partibus  deprived  the  surviving 
l^atee  of  the  jus  accrescendi.  But  in  the  argument  in  this  last  case  it  was  admitted, 
that  had  these  or  equivalent  words  been  omitted,  the  surviving  legatee  would  have  had 
right  to  the  whole  legacy.  Lord  Stair  (iii.  8,  27)  was  referred  to  in  support  of  Miss 
Bobertson's  claim,  hut  the  residuary  legatee,  founding  on  certain  expressions,  argued  that 
the  rules  there  laid  down  did  not  apply  to  legacies.  There  is  perhaps  some  difficulty  in 
explaining  the  passage  referred  to,  but  it  seems  to  the  Lord  Ordinary,  by  implication,  to 
he  favourable  to  Miss  Robertson's  plea.  The  case  put  is  that  of  conjurtcts  only  in  toordsy 
the  parties  being  called  equaUyy  and  this  is  perhaps  the  particular  passage  of  Lord  Stair 
referred,  to  in  the  case  of  Rose,  as  being  in  accordance  with  the  opinion  of  Yoet.  Both 
the  parties  have  assumed  that  the  import  of  the  bequest  was  a  question  of  legal  construc- 
tion upon  the  words  used,  and  not  of  intention  from  the  presumed  meaning  of  the 
testator.  Having  regard  to  the  authorities,  the  Lord  Ordinary  humbly  thinks  they 
infer  jtt»  aeereseendi^  and  that  Miss  Robertson  is  entitled  to  the  whole  amount  of  the 
bequest. 

"  The  law  of  England  was  introduced  into  the  discussion,  and,  in  particular,  a  case 
decided  by  Lord  Cottenham  was  referred  to  by  the  residuary  legatee.     It  is  the  case  of 
Barber  v.  Barber,  July  1838,  3  Milne  and  Craig,  668.     His  Lordship  proceeded  entirely 
upon  the  English  authorities,  and  his  judgment  adverted  to  the  distinction  between 
joint  tenants  and  tenants  in  common.     He  held  that  the  gift  to  the  persons  preferred  by 
the  testator's  will  was  given  to  them  as  tenants  in  common,  and  that  the  failure  of  the 
gift  to  one  of  them  did  not  carry  his  share  to  the  others.     If  the  gift  had  been  given  in 
joint  tenancy,  lus  Lordship  held  it  would  have  been  different.     The  bequest  was  to  four 
persons  by  name,  to  be  divided  betwixt  them  in  equal  '  proportions,  and  to  their  heirs 
*  for  ever.'    These  words  of  severance  of  the  interests  of  the  legatees  are  just  the  equiva- 
lent of  the  words  to  be  found  in  the  cases  of  Paterson  and  of  Rose.     And  so  it  appears 
to  the  Lord  Ordinary  that  the  EngUsh  case  gives  little  assistance  to  the  residuary  legatee, 
for  though  Lord  Cottenham,  in  the  course  of  his  judgment,  lays  down,  that  a  gift  to 
individuals,  described  by  their  several  names  and  descriptions,  implies  an  intention  to 
benefit  the  individuals  named,  and  that  the  survivors  will  not  take  where  one  of  those 
named  does  not  survive,  yet  the  principle  is  mixed  up  with  the  technicality  of  tenancy 
in  common.     The  Lord  Ordinary  approaches  that  technicality  with  reluctance,  but  the 
parties  having  referred  to  English  law,  he  will  observe,  that  where  a  legacy  is  left  to 
two  persons  without  adding,  in  equal  shares,  or  to  be  divided  between  them,  these  persons 
take  as  joint  tenants,  and  on  the  death  of  one  the  survivor  takes  the  whole. — See  the 
case  of  Morley  v.  Bird,  before  Lord  Alvanly,  in  1798,  3  Yesey,  628;  and  the  case  of 
Joliffe  V.  East,  in  1789,  before  Lord  Thurlow,  3  Brown,  25,  and  Williams  on  Executors, 
ii.  968.     If  the  Lord  Ordinary  does  not  misread  these  cases,  a  bequest  such  as  that  here 
in  question  would  be  held  to  carry  all  to  the  survivor." 

Interlocutor  aequieseed  in. 
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William  Pollok  Morris  and  Others,  Appellants. 

Charles  J.  Tennant,  Respondent 

Tmgt — Settlement — Clauee — Construr^ion — Reduction — Deathbed, — Held  by  the  House 
of  Lords  {affirming  the  judgment  of  the  Court  of  Session),  in  reference  to  the  terms  of 
a  trust-settlement,  that  a  right  of  liferent  in  the  residue  was  conferred  by  the  truster 
on  his  daughter,  and  not  one  of  fee,  but  with  power  to  her  to  convey  the  fee  of  the 
residue ;  and  that  a  mortis  causa  deed  by  the  daughter,  in  exercise  of  the  power,  was 
not  reducible  on  the  ground  of  deathbed. 

See  15  D.  716,  7th  June  1853. 

The  pursuers  appealed,  maintaining  in  their  case  that  there  ought  to  be  a  reversal — 
1.  Because  the  deed  of  Mrs.  Tennant  conveys  heritage,  to  the  prejudice  of  the 
appellante,  her  heirs  of  provision,  and  being  executed  in  lecto,  is  reducible.     2.  Because 
the  previous  deed  by  Mrs,  Teqp^nt  in  liege  povstie,  was  no  bar  to  the  appellant?' 
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challenge,  inasmuch  as  it  was  revoked,  and  the  rights  of  the  appellants  as  heirs  of  pro* 
vision  restored.  3.  Because  the  circumstance  that  the  fee  was  feudally  vested  in  truatees 
was  immaterial,  inasmuch  as  the  law  of  deathbed  strikes  against  alienations  of  all  rightB 
to  heritable  estate,  whether  the  granter  be  infeft  or  not,  or  whether  his  right  be  of  a 
feudal  or  a  personal  or  equitable  character ;  and  further,  because  the  possession  and  seisin 
of  the  trustees  was  in  law  the  possession  and  seisin  of  Mrs.  Tennant  and  the  other  parties 
who  might  be  or  become  beneficially  interested.  4.  Because  on  a  sound  constroction 
of  Mr.  PoUok's  trust-disposition,  his  daughters,  in  the  events  provided  for  by  the  sixth 
purpose,  were  beneficial  fiars  or  owners  of  the  residue  of  his  estate,  heritable  and  move- 
able. 6.  Because  a  liferent  with  an  absolute  power  of  disposal  constitutes,  by  the  lav 
of  Scotland,  a  right  of  property,  whether  such  liferent  and  power  be  by  reservation  or 
constitution.  6.  Because  the  general  disposition  did  not  pass  the  fee  to  the  trustees,  but 
became  feudally  vested  in  Mrs.  Tennant^  as  Mr.  PoUok's  heiress-at-law ;  and  the  power 
and  faculty  of  disposal  became,  after  the  trustees  made  up  their  titles  through  her,  to  ail 
intents  and  purposes,  a  reserved  power  in  Mrs.  Tennant.  7.  Because  the  appellants  were, 
in  the  event  which  happened,  of  neither  of  Mr.  PoUok's  daughters  having  any  issue, 
effectually  constituted  their  heirs  of  provision,  and,  as  such,  had  a  perfect  title  to  reduce 
the  deed  under  challenge.  8.  Because,  at  all  events,  the  deed  of  Mrs.  Tennant  is 
ineffectual,  in  so  far  as  it  purports  to  deal  with  the  moiety  of  the  heritable  estate 
originaUy  provided  for  Mrs.  Sym,  as  it  was  either  vested  in  Mrs.  Tennant  absolutely  as 
heiress-at-law  of  her  father,  or  if  not,  passed  to  the  appellants  as  heirs  of  provision  of 
Mrs.  Sym,  or  as  substitutes  to  her,  or  for  her,  under  Mr.  PoUok's  settlement. 

Cathcart  v.  Gathcart,  26th  May  1830  ;  Bell's  Principles,  sect.  1796 ;  Durie  v.  CouttB, 
Mor.  4624 ;  Stair,  iv.  20,  38 ;  Davidson  v,  Davidson,  Mor.,  3255 ;  Irvine  of  Drum,  1 
Fountainhall,  479 ;  Earl  of  Dunfermline  v,  the  Earl  of  Callander,  Mor.  2941 ;  Rome  r. 
Graham's  Creditors,  Mor.  4113;  Cuming  v.  His  Majesty's  Advocate,  Mor.,  4268  and 
15,854;  Forbes  v.  Forbes,  2  Paton's  Reports,  p.  8;  Pringle  v.  Pringle,  2  Paton,  130; 
1  Bell's  Com.,  95 ;  Bell's  Principles,  sect.  1807 ;  Sandford  on  Heritable  Succession,  L 
114 ;  Dickson  t;.  Dickson,  7th  Dec.  1780,  Mor.,  4269  ;  2  Hailes,  865  ;  Baillie  v.  Clark, 
23d  Feb.  1809,  Fac.  Col.;  Anderson  t;.  Young  and  Trotter,  Mor.,  4128;  Hyslop  v. 
Maxwell,  Feb.  11,  1834;  Sommerville  t;.  Geddie,  Elchies,  Deathbed,  No.  16;  In  n 
Weddel,  3d  Feb.  1849;  Bell's  Principles,  sect  1746;  Ersk.,  iii.  8,  44. 

The  defenders  supported  the  judgment  on  the  following  grounds : — 

1.  Because  the  right  of  Mrs.  Tennant  under  her  father's  settlement  was  not  of  the 
nature  of  a  fee  in  her  person,  but  a  liferent,  with  a  personal  faculty  or  power  to  convej 
the  fee  to  a  disponee  on  her  death. 

Murray  v.  Fleming  and  others,  Nov.  28,  1729,  M.,  4075;  48  Geo.  III.,  c.  149; 
6  Meeson  and  Welsby,  756  ;  House  of  Lords,  Attorney-General  v.  Drake,  10  Clarke  and 
Finnelly,  257,  et  seq ;  Dickson  v.  Dickson,  Fac.  Coll.,  7th  Dec.  1780;  Baillie  v.  Claik, 
Fac.  Coll.,  23d  Feb.  1809,  p.  213 ;  Davidson  v.  Davidson,  reported  by  Fountainhall,  I 
478,  Nov.  1687 ;  Earl  of  Dunfermline  v,  the  Earl  of  Callander,  Mor.,  2941  and  4078; 
Hyslop  17.  Maxwell,  11th  Feb.  1834. 

2.  Because,  on  the  assumption  that  no  right  in  the  fee  of  the  residue  of  her  father's 
trust-estate  vested  in  Mrs.  Tennant,  the  law  of  deathbed  cannot  apply  to  the  settlement 
executed  by  her  in  favour  of  the  respondent. 

Ersk.,  iii.  8,  95,  97,  100;  Sommerville,  Jan.  28,  1743,  p.  1  (Elchies'  Collect); 
Forbes,  Feb.  11,  1755,  Feb.  28,  1765;  Erak.,  iii.  8,  98;  Paton's  Appeal  Cases,  p.  133, 
ii.  (1767). 

BoUy   Q.C.,  and  Andersony  Q.C.,  for  the  appellants — 

1647]  This  deed  is  reducible  on  the  head  of  deathbed.  In  the  first  place,  the 
property  was  heritable  in  its  nature,  and  it  was  not  converted  into  moveable  by  the 
trust-settlement  of  James  Pollok.  It  is  true  he  gave  the  trustees  a  power  to  sell,  but 
that  was  merely  with  a  view  to  change  the  securities,  and  not  to  convert  the  heritable 
into  moveable  property.  Besides,  it  was  not  a  peremptory  direction,  but  the  trusteeB 
were  entrusted  with  the  discretion  of  selling,  and  that  is  not  sufficient  to  change  the 
legal  character  of  the  property  left.  Assuming,  therefore,  the  property  to  be  heritable, 
it  is  well  settled  that  by  the  law  of  Scotland  the  heir  is  entitled  to  reduce  all  gratuitous 
deeds  made  on  deathbed. — Ersk.,  iii.  8,  97.  The  first  question  will  be  as  to  the  extent 
of  the  faculty  given  to  Mrs.  Tennant.  We  contend  she  had  only  power  to  dispose  of 
her  own  moiety  in  the  event  of  her  sister  predeceasing  her  without  issue.     She  hfwi  no 
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right  to  dispose  of  Mrs.  Sym's  share  in  the  event  that  happened.  (Here  the  respondent's 
counsel  interrupted,  contending  that  this  point  was  not  made  in  the  Court  below,  and 
that,  therefore,  it  could  not  now  be  insisted  on.  The  appellants'  counsel  replied  that  it 
was  impossible  to  say  whether  the  point  was  raised  in  the  Court  below  or  not,  as  there 
were  no  cases  ordered ;  but  that,  at  all  events,  the  conclusions  of  the  summons  were 
wide  enongh  to  admit  of  the  argument.  Ultimately  the  point  was  waived.)  As  to  the 
general  question,  we  say  that  Mrs.  Tennant  was  absolute  fiar  of  the  moiety  over  which  the 
faculty  was  given.  It  is  said  the  fee  was  not  in  her,  but  in  the  trustees.  That,  however, 
was  a  mere  matter  of  feudal  title,  not  material.  She  was  beneficially  entitled  to  the  fee, 
though  in  point  of  strict  form  it  was  feudally  vested  in  the  trustees,  and  her  right  equally 
an  heritable  right. — Bell's  Prin.,  sect.  1796.  Thus,  in  Durie  v.  Coutts,  M.,  4624,  an 
heritable  bond  was  vested  in  trustees  for  behoof  of  A,  and  it  was  held  that  A's  right  to 
it  was  heritable  property.  The  law  of  deathbed  is  one  of  policy,  and  looks  to  the 
substance  of  the  right,  not  the  mere  external  form. — Stair,  iv.  20,  38.  What  we  say, 
then,  is,  that  Mrs.  Tennant  was  substantially  the  owner  of  the  fee  of  this  property.  The 
trust-settlement  of  James  Pollok  gave  her,  in  the  first  instance,  a  liferent,  but  then  it 
added  the  most  ample  power  of  disposing  of  the  property.  Then  it  was  well  established 
in  the  law  of  Scotland,  that  a  liferent,  coupled  with  a  faculty  or  absolute  power  of 
disposition,  was  in  effect  equivalent  to  the  fee.  There  is  a  long  series  of  cases  to  that 
effect.  Davidson  v.  Davidson,  M.,  3255-8 ;  Irvine  of  Drum,  1  Fount.,  479 ;  Earl  of 
Dunfermline  v.  Earl  of  Callander,  M.,  2942 ;  Bome  v,  Graham's  Crs.,  M.,  4113;  Cuming 
V,  Her  Majesty's  Advocate,  M.,  4268  and  15,854;  Per  Lord  Cranworth,  L.  C,  in  Scott 
or  Glendonwyn  v.  Maxwell,  gupra,  xxvi.  535 ;  See  also  3  Ross  L.  C,  712-5,  ibid,,  63-5, 
the  cases  of  Forbes  v.  Forbes,  2  Patt.  Ap.,  8 ;  and  Pringle  v,  Pringle,  ibid,,  130,  though 
reversed  by  the  House  of  Lords,  are  not  inconsistent  with  the  prior  cases,  for  these  two 
cases  proceeded  on  the  ground  that  the  heir  was  barred  by  some  exception,  amounting  to 
consent,  from  challenging  the  deed.  Accordingly  these  two  cases  were  not,  nor  have 
they  been  considered  inconsistent  with  the  doctrine. — Bell's  Prin.,  sect.  1807,  1  Sandford, 
Her.  Sue.  114.  So  subsequent  cases  have  confirmed  the  doctrine. — Dickson  v.  Dickson, 
M.,  4269 ;  Baillie  v,  Clark,  22d  Feb.  1809,  F.C.  There  is  no  soimd  distinction  in  this 
respect  between  a  reserved  faculty  and  a  conferred  faculty. — Anderson  u.  Young,  M. 
4128;  Hyslop  v.  Maxwell,  12  S.  D.,  434.  It  follows,  therefore,  that  Mrs.  Tennant  was 
absolute  fiar,  and  the  appellants  were  substitute  heirs,  and  not  conditional  institutes  as 
regarded  this  moiety  of  Mrs.  Tennant.  They  are  heirs  of  provision  of  Mrs.  Tenant,  and 
not  of  James  Pollok. 

[JLord  Brougham, — Surely  they  must  take  as  heirs  of  the  persons  giving  the  faculty, 
and  not  as  heirs  of  the  person  exercising  it.1 

That  assumes  that  our  proposition  is  bad,  viz.,  that  the  liferent,  pl%i8  the  absolute 
power  of  disposal,  is  equivalent  to  the  fee.  The  maker  of  the  settlement  must  be  taken 
after  giving  that  faculty  to  be  away  from  the  estate  altogether,  and  whatever  Mrs. 
Tennant  did  was  in  her  own  right  as  fiar,  and  everything  flowed  from  her. 

Lord  Advocate  (Moncreiff)  and  SoUeUor-General  (Bethell),  for  the  respondent,  were 
not  called  upon. 

Lord  Chancellor, — My  Lords,  I  am  sure  that  your  Lordships  would  not  have  taken 
the  course  which  you  have  taken,  of  stopping  the  further  argument,  and  calling  upon  the 
counsel  in  reply,  if  you  had  not  felt,  after  the  argument  yesterday,  and  the  opportunity 
you  have  had  of  looking  into  the  documents,  that  it  really  was  a  matter  which  admitted 
of  no  doubt,  and  that  it  was  quite  clear  to  the  minds  of  your  Lordships,  that  the 
conclusion  at  which  the  Court  of  Session  had  arrived  was  the  only  conclusion  at  which 
they  could  have  arrived.  I  shall  propose  that  the  judgment  which  I  shall  advise  your 
Lordships  to  give  should  be  qualified,  in  order  to  leave  the  matter  open  by  saying,  that 
it  shall  not  in  any  manner  prejudice  any  question  in  the  existing  suit  as  to  Mrs.  Sym's 
inoiety ;  therefore,  for  that  purpose,  we  may  consider  that  as  disposed  of. 

The  action  was  one  of  reduction,  at  the  instance  of  the  two  appellants  Mr.  Morris  and 
Mr.  Pollok,  who  claim  as  heirs  of  provision  to  the  deceased  Mrs.  Janet  Pollok  or 
Tennant,  and  they  so  claim  by  virtue  of  the  settlement  which  has  been  so  often  referred 
to,  made  by  the  father  of  Mrs.  Tennant  and  of  another  lady,  Mrs.  Sym.  By  that  settle- 
ment he  made  a  variety  of  provisions.  He  provided  for  his  two  daughters  for  their  lives, 
giving  them  a  liferent  allenarly,  that  is,  to  each  of  them,  with  a  provision  at  their  death, 
giving  the  estate  to  their  children,  if  they  should  have  any — the  moiety  of  each  to  the 
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children  of  each ;  and  if  they  should  not  have  any  children,  there  was  a  power  to  give 
by  will  or  by  deed  mortis  causa  a  sum  of  L.3000,  and  then  a  liferent  in  the  whole  to  the 
survivor.  Then  he  proceeds : — "  In  the  sixth  place,  in  case  it  shall  happen  that  neither 
of  my  said  daughters  shall  leave  a  child  or  children,  or  issue  of  the  bodies  of  such  child 
or  children,  or  in  case  of  such  child  or  children,  or  issue  of  their  bodies  existing,  but  all 
dying  before  attaining  21  years  of  age,  then,  and  in  these  events,  full  power  and  faculty 
is  hereby  committed  to  my  said  daughters  respectively,  to  settle,  destine,  and  convey  the 
fee  of  t^e  share  of  the  residue  of  my  estate  liferented  by  them  respectively,  to  such 
person  or  persons,  and  in  such  way  and  manner  as  they  may  think  fit,  but  under  burden 
always  of  the  survivors'  liferent;  and  failing  my  said  daughters  or  either  of  them 
exercising  such  power  and  faculty,  then  the  fee  "  is  to  go  to  the  gentlemen  who  are  nov 
claiming,  the  present  appellants. 

The  question  is,  whether  they  are  correct  in  representing  themselves  as  entitled  to 
this  property,  or  that  they  would  have  been  entitled  under  this  deed  to  this  property  as 
heirs  of  provision  of  Mrs.  Tennant,  who  was  the  surviving  daughter ;  for  if  they  were 
entitled  as  heirs  of  provision,  then,  undoubtedly,  by  the  law  of  Scotland,  as  their  light 
is  only  defeated  by  a  deed  executed  by  Mrs.  Tennant  upon  her  deathbed,  their  right  could 
not  have  beeen  defeated  by  that  deed,  and  they  would  still  be  entitled. 

But  the  answer  which  the  persons  who  resist  this  action  of  reduction  make,  is  this— 
they  say,  you  are  not  entitled,  as  heirs  of  provision  of  Mrs.  Tennant ;  you  are  entitled  by 
another  right;  you  are  entitled  as  claiming  under  the  same  person  under  whom 
Mrs.  Tennant  claims,  and  the  law  of  deathbed  does  not  apply  to  such  a  case.  It  is 
admitted  that  the  only  question  is — whether  or  not  the  present  appellants  are  entitled, 
as  heirs  of  provision  of  Mrs.  Tennant,  or  whether  they  claim  merely  under  an  exerdse  of 
the  power  given  by  Mr.  Pollok,  and  not  as  heirs  of  provision  of  Mrs.  Tennant. 

Now,  my  Lords,  that  by  the  law  of  Blngland  they  would  claim  under  sxi  execution  of 
the  powers,  not  as  heirs,  in  any  sense,  is  not  disputed.  But  the  argument  turns  mainly 
upon  this,  that  by  the  law  of  Scotland  a  liferent  given  to  a  person,  with  such  a  power 
superadded  as  is  here  contained  in  the  deed,  makes  that  person  the  absolute  owner. 
And  various  cases  were  relied  on  as  establishing  that  doctrine.  In  the  first  place,  there 
was  the  case  of  Davidson  v.  Davidson,  a  very  old  case,  decided  more  than  two  centuries 
ago,  in  which  a  person  having  purchased  an  estate  '*  to  himself  in  liferent,  and  his  ddest 
son  Mr.  Alexander  Davidson  in  fee,  reserving  always  to  himself  an  express  faculty  to 
alter  the  said  fee,  and  to  dispone  eiiam  in  lectOy^  it  was  held  that  though  the  purchiuer 
took  by  the  terms  of  the  deed  only  a  liferent,  and  at  his  death  the  estate  went  to  his 
eldest  son,  yet  the  superadded  power  which  he  took  made  him,  in  truth,  the  owner  of 
the  fee.  The  question  arose  in  this  way, — ^he,  by  a  deed  executed  on  his  deathbed,  g»ve 
away  the  property  from  his  eldest  son,  and  the  question  was,  whether  the  eldest  son  was 
or  was  not  defeated  by  the  operation  of  that  instrument  In  the  first  place,  it  was  held 
that  it  was  incompetent  to  the  party  to  make  the  stipulation ;  that  the  doctrine  of 
deathbed  should  not  apply ;  and  that  it  was  to  be  dealt  with  as  if  there  had  been  no  such 
stipulation.  Then  the  question  was,  whether  the  person  hav-  [648]  -ing  the  liferent  with 
this  superadded  power,  could  defeat  the  right  that  had  been  previously  given  to  the  son. 
It  was  held  that  he  could  not.  It  was  held  that  the  execution  of  this  deed  upon  death- 
bed was,  in  truth,  an  execution  of  a  deed  which  the  heir  had  a  right  to  dispute,  and  iJiat 
he  was,  in  truth,  the  absolute  owner. 

Now,  my  Lords,  that  was  followed  by  two  cases  which  were  relied  upon,  the  case  of 
Cuming  v.  His  Majesty's  Advocate,  and  Baillie  v,  Clark.  In  Cuming  v.  His  M^esty's 
Advocate,  the  case  was  this :  Adam  Hay  obtained  a  charter  of  certain  lands  to  himself  in 
liferent,  and  to  his  son  Andrew  in  fee.  By  this  charter  there  was  reserved  to  himself 
a  power  of  contracting  debt,  and  of  disposing  of  the  lands.  The  son  died ;  afterwards 
the  settler  disposed  of  the  property ;  and  it  was  afterwards  forfeited  by  the  disponee  in 
the  rebellion  of  1745 ;  and  the  question  was — whether  the  son  had  such  an  interest  there 
as  that  his  widow  would  be  entitled  to  her  terce.  It  was  held  that  he  had  not ;  for 
that,  although  he  had  been  named  in  the  charter,  the  father  being  named  as  having  had 
a  liferent,  and  the  son  as  having  a  fee,  yet,  inasmuch  as  there  were  superadded  powers 
to  the  father  absolutely  to  dispose  of  the  property,  that  made,  as  we  should  say  in  this 
country,  the  son  in  the  nature  of  a  trustee  for  the  father,  and  the  father  still  retained  the 
absolute  power,  and  the  son  had  no  interest  upon  which  his  widow  could  rely,  as  giving 
her  a  claim  to  terce  or  dower. 


Then,  again,  there  was  the  case  of  Baillie  v.  Clark,  a  more  modem  case,  which  was 
to  the  same  effect.  There,  again,  Clark  purchased  some  property,  in  which  he  took  the 
conveyance  to  himself  in  liferent,  and  to  his  son,  his  heirs  and  assigns.  The  deed, 
however,  contained  a  reservation  in  favour  of  the  father  to  burden  and  affect  the  lands, 
and  to  sell  and  dispose  of  them  at  pleasure  without  the  consent  of  the  son.  On  this 
disposition  infeftment  was  taken  in  favour  of  the  father  and  son  in  the  respective 
interests  of  liferent  and  fee.  The  father  did  not  there  exercise  the  faculty,  but  he  died, 
and  the  eldest  son  took  a  share  with  the  other  children  in  the  personal  estate.  The 
question  was,  whether  he  was  bound  to  collate  the  heritage ;  and  that  depended  upon 
this,  whether  he  held  the  heritage  by  descent  from  his  father,  or  whether,  as  he  insisted, 
he  took  it  as  institute  under  the  original  conveyance.  The  Court  of  Session  held,  that 
his  being  named  in  the  charter  was  immaterial ;  that,  in  truth,  the  father  having  a 
liferent,  with  an  absolute  power  of  disposition,  had  the  whole  fee  in  him,  and  so  the  son 
took  the  estate  by  descent  from  the  father,  and  he  must  collate. 

That  was  followed,  again,  by  a  case,  the  exact  terms  of  which  I  do  not  recoUect,  but 
it  appeared  to  all  your  Lordships,  I  believe,  certainly  to  myself,  to  come  exactly  within 
the  class  of  cases  that  were  decided  in  the  last  session  of  Scott  or  Glendonwyn  v.  Maxwell 
and  the  other  cases.  But  in  all  those  cases  the  person  who  was  called  liferentor  had  the 
absolute  power  of  owner  in  fee-simple,  and  nobody  could  question  anything  that  he  did. 
He  might  burden  the  estate  with  debts  to  any  amount — ^he  might  convey  the  property 
away — he  might  dispose  of  it  as  if  he  was  the  owner  in  fee-simple — and  then  the  law  of 
Scotland  says  that  in  such  a  case  he  is  the  owner  in  fee-simple. 

But  the  question  is,  how  that  applies  to  the  present  case.  It  seems  to  be  an 
unarguable  proposition,  that  in  this  case  Mrs.  Tennant  was  in  that  predicament.  Mrs. 
Tennant  was  the  liferenter,  and  she  had  nothing  more  than  the  liferent.  That  she  was 
intended  to  have  nothing  more  than  the  liferent  is  obvious  from  the  terms  of  the 
provision.  Whether  that  provision  is  valid  or  not,  is  not  for  the  present  purpose 
material  to  be  considered,  but  it  is  most  important,  with  a  view  to  see  what  is  the 
interest  that  the  settler  intended  to  be  given  to  her.  The  settler,  after  having,  in  three 
passages,  said  that  she  is  to  have  a  liferent  allenarly,  expressly  goes  on  to  '^  provide  and 
declare,  that  the  provisions  herein  conceived  in  favour  of  my  said  daughters,  shall  be 
exclusive  of  the  jus  marifi  of  their  respective  husbands,  and  shall  not  be  subject  to  their 
debts  or  deeds,  or  to  the  diligence  of  the  creditors  of  either  of  them,  all  which  are  hereby 
expressly  excluded ;  neither  shall  said  provisions  be  assignable  by  my  daughters,  or  either 
of  them,  or  liable  for  their  debto  or  deeds,  but  the  same  shall  be  purely  alimentary  to 
them.''  What  can  be  more  clear  than  all  these  provisions  for  the  purpose  of  showing, 
that  (whether  they  were  all  available  or  not — whether  they  were  such  as  could  be 
enforced  or  not,  is  not  material)  the  settler  meant  to  give  to  those  ladies  a  life  interest, 
and  a  life  interest  only  ?  The  question  is — whether  it  was  competent  to  him  to  do  it^ 
and  whether  he  has  done  it.  He  intended  that  they  should  have  a  life  interest ;  that  is 
plain.  What  he  says  is,  that  they  are  to  have  a  life  interest,  and  then  at  their  death  it 
should  go  to  their  children,  if  they  have  any ;  if  they  have  not  any,  then  he  gives  a 
power  to  each  of  them  to  charge  the  estate,  by  a  rnoriia  eausa  deed,  with  L.3000 ;  and, 
subject  to  the  life  interest  of  the  survivor,  he  says  that  they  may  dispose  of  the  estate  in 
such  a  way  as  they  may  think  proper. 

Does  that  make  them  the  owners  of  the  fee  ?  The  whole  of  the  argumente  that  were 
applied  in  all  those  cases  to  which  I  have  referred  entirely  fail  here,  because,  in  order  to 
apply  those  arguments,  the  settlement  must  be  such  a  settlement  as  would  have  enabled 
the  daughter,  at  any  time  in  her  life,  to  have  disposed  of  the  property  so  as  to  have 
defeated  the  claims  of  all  other  persons.  It'  is  clear  that  she  could  never  have  defeated 
the  rights  of  her  children.  In  the  cases  of  Cuming  o.  Her  Majesty's  Advocate,  Baillie 
V.  Clark,  and  Davidson  v,  Davidson,  the  liferenters  had  an  absolute  power  of  defeating 
the  estate  which  was  given  to  the  son,  and  to  the  children — that  is,  if  they  thought  fit. 
That  was  not  the  case  here.  The  case  here  was,  that  the  children  would  take  as  institutes 
under  the  original  settlement,  if  there  had  been  children ;  but  there  being  no  children, 
a  power  was  given  to  these  ladies  to  dispose  of  the  property  as  they  thought  fit ;  or  if 
they  did  not,  as  conditional  institutes  (I  believe  that  to  be  tiie  correct  description),  these 
two  gentlemen  would  take,  not  as  heirs  of  provision  of  the  daughters,  but  as  claiming 
hy  virtue  of  the  conditional  institution  from  the  settler  himself.  The  law  of  deathbed, 
t&eiefoiei  does  not  apply  to  this  case ;  and  it  appears  to  me,  therefore,  that  the  Court  of 
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Session  came  to  the  only  conclusion  at  which  it  was  possible  for  them  to  arrive^  viz.,  that 
the  parties  instituting  this  action  of  reduction  failed  upon  that  which  is  the  prelinunaij 
duty  of  a  party  prosecuting  such  a  suit,  viz.,  to  make  out  his  own  title.  I  therefore  move 
your  Lordships  that  this  appeal  be  dismissed. 

Lord  Brougham. — ^My  Lords,  I  take  the  same  view  of  this  case  as  my  noble  and 
learned  friend,  and  the  Lord  Ordinary,  and  all  the  Judges  in  the  Court  below.  Upon 
the  second  plea  it  is  not  necessary  to  express  my  opinion.  I  am  inclined  to  agree  wiUi 
the  Lord  Ordinary  in  rather  withdrawing  from  expressing  any  opinion  upon  the  point, 
whether,  "  suf^osing  Mrs.  Tennant  to  be  fiar,  the  right  must  be  viewed,  having  regard  to 
the  provision  of  Mr.  Pollok's  settlement,  as  moveable,  and  not  heritable,  in  any  queetioa 
affecting  her  succession  ? "  I  do  not  think  it  necessary  to  deal  with  that  question  at  all, 
because  I  am  of  opinion,  that  upon  the  first  ground  no  right  of  fee  in  the  trust^estate  of 
her  father  is  conferred  on  Mrs.  Tennant  by  his  trust-settlement^  and  also  that  this  ie  an 
exercise  of  a  power  not  reserved,  but  constituted  by  this  conveyance. 

I  entirely  agree  with  my  noble  and  learned  friend  in  the  comments  that  he  makes 
upon  that  part  of  the  deed  referred  to,  that  it  plainly  intimates  the  meaning  and  intent 
of  the  party  creating  this  right,  that  it  is  not  a  faculty  reserved,  but  created ;  and  tk 
latter  part  of  the  judgment  of  the  learned  President  of  the  Court  below  expresses  my 
opinion  clearly  upon  this  case,  as  does  also  the  opinion  of  Lord  Fullerton. 

Lord  St  Leonards. — My  Lords,  I  entirely  concur  with  my  noble  and  learned  friends 
that  this  appeal  should  be  dismissed.  I  think  the  case  quite  free  from  doubt,  and  upon 
very  solid  grounds,  applicfible  as  well  to  the  law  of  Scotland  as  the  law  of  fingland, 
Your  Lordships  have  always  been  careful,  as  I  am  sure  you  will  always  continue  to  be, 
not  to  confound  the  two  laws.  But,  on  the  other  hand,  when  the  same  principle  applies, 
and  there  is  no  reason  why  the  same  rule  should  not  be  applicable  to  both,  it  is  very 
much  to  the  advantage  of  both  coimtries  that  the  same  nile  should  be  established— 
certainly,  never  in  violation  of  the  law  of  Scotland. 

Now,  as  regards  the  case  before  your  Lordships,  it  has  been  embarrassed  by  refereiKse 
to  cases  which  stand  simply  upon  the  law  of  Scotland.  The  cases  which  have  been 
referred  to  are  of  this  nature : — A  father  either  settles  his  estate  upon  himself,  and  upon 
his  son  in  fee,  or  he  reserves  to  himself,  upon  the  settlement  of  the  estate,  a  power  over 
the  estate,  which  gives  him  a  dominion  over  the  fee.  In  both  those  cases  the  law  of 
Scotland  has  an  operation  which  the  law  of  England  would  deny  to  such  an  instrument, 
and,  of  course,  the  law  of  Scotland,  with  reference  to  Scotch  property,  must  prevail 
The  father,  in  both  these  cases,  is  considered  still  to  [648]  have  the  dominion  over 
the  fee.  Now,  if  a  father  in  England  were  to  settle  an  estate  on  himself  for  life,  witk 
remainder  to  his  son  in  fee,  it  is  perfectly  clear  that  the  father  would  be  tenant  for 
life  only,  and  that  the  son  would  take  the  fee,  which  the  father  could  not  defeat  except 
under  Uie  statute  of  Elizabeth,  which  would  enable  him,  if  the  settlement  were  simply 
voluntary,  not  by  any  act  of  his  own  alone,  but  by  a  sale  to  a  third  person,  to  defeat 
that  voluntary  settlement^  otherwise  the  remainder  would  take  effect  just  as  any  other 
remainder,  and  the  father  would  have  no  power  to  defeat  it. 

Now,  in  reference  to  the  other  case,  which  also  depends  upon  the  law  of  Scotland, 
there  is  a  passage  in  Erskiue,  which  is  very  singular,  with  respect  to  an  estate  coi^unctlT 
to  husband  and  wife  for  their  lives,  and  to  their  heirs.  Now,  if  there  were  such  a 
limitation  in  the  law  of  England,  it  would  give  a  tenancy  by  entirety  to  the  husband 
and  wife,  and  it  would  survive  accordingly,  and  the  husbuid  could  not  defeat  that 
estate.  But  by  the  law  of  Scotland  ''  their  heirs "  are  rejected,  and  the  whole  fee  u 
held,  contrary  to  the  clear  express  terms  of  the  settlement,  to  vest  in  the  husband. 

Those  are  cases  which  your  Lordships  will  not  touch,  and  ought  not  to  touch.  Yon 
sit  here  as  a  Court  of  Scotch  Judicature,  and  you  are  bound  to  administer  Scotch  law ; 
and  therefore  those  cases,  singular  as  they  are,  and  contrary  to  principle  as  they  seem  to 
be,  yet  are  law,  beyond  all  question,  and  must  be  adhered  to.  But  in  a  case  such  as 
that  now  before  your  Lordships  there  is  no  such  rule  laid  down.  Nobody  can  point 
to  a  case  (cuid  the  learned  counsel  at  the  bar  would,  if  anybody  could,  I  am  sure,  have 
furnished  your  Lordships  with  cases  for  the  purpose)  which,  upon  a  settlement,  has 
decided  that  even  a  general  power  (I  take  the  most  general  power  of  appointment), 
followed  by  gift  over  in  default  of  appointment^  amounts  to  a  fee.  There  is  no  such 
authority  in  the  law  of  Scotland.  There  are  authorities  in  the  law  of  Scotland,  and 
there  are  equally  authorities  in  the  law  of  England,  that  where  you  give  to  one  for  life, 
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and  then  a  general  diapoaition  of  the  property,  that  may  amount  to  a  fee ;  but  there  is 
no  case  in  the  law  of  £ngland,  and  none  has  been  cited  from  the  law  of  Scotland, 
which  says,  that  if  you  give  an  estate  to  one  for  life,  with  a  most  absolute  power, 
subject  to  that  life  estate,  to  dispose  either  by  will  or  by  deed,  or  in  any  way  he  may 
think  proper,  in  default  not  only  of  the  heirs  of  the  person,  but  in  default  of  appoint- 
ment^ that  that  operates  as  a  gift  in  fee.  There  may  be  both  in  the  law  of  England 
and  in  the  law  of  Scotland,  something  amounting  to  a  disposition  of  the  fee,  although 
not  in  words  so  expressed. 

Now,  we  must  ■  remember  this,  that  the  case  now  before  your  Lordships  is  not  a 
case  of  reservation.  It  is  not  a  case  of  settlement^  such  as  I  have  before  referred  to ; 
but  it  is  a  case  of  direct  settlement  in  succession  to  every  man  taking  from  the  original 
gianter,  not  with  reference  to  his  being  the  heir  of  line,  or  the  heir  of  provision,  but 
simply  as  a  person  nominated  to  take  under  the  particular  settlement. 

Now,  if  you  look  at  the  different  powers  that  were  given,  and  to  which  your  Lord- 
ships' attention  has  been  very  properly  drawn,  you  will  see  that  there  can  be  no  doubt 
whatever  as  regards  two  of  the  powers.  Nobody  can  dispute  or  question  it.  Take  the 
estate  of  one  daughter.  It  is  a  gift  to  the  dau^ter  as  lif erenter  absolute ;  that  is  clear 
enough.  But  it  goes  further :  what  follows  ?  "  Then  to  her  children,  as  she  shall 
appoint.'*  Does  that  enlarge  her  estate  f  It  is  absurd  to  suppose  so.  It  is  a  simple 
power  to  give  the  estate,  not  in  a  way  to  enlarge  her  life  estate,  but  it  would  give  the 
estate  to  her  children,  as  purchasers,  as  we  should  say  in  this  country,  or  as  persons 
nominated  imder  the  power,  and  when  the  power  is  exercised,  they  will  take  under  the 
particular  settlement. 

Then,  suppose  there  were  no  children,  what  then  1  In  default  of  children  she  has 
a  power  by  a  morlia  causa  deed  to  dispose  of  L.3000.  Is  that  property  ?  Can*  any- 
body argue  it  to  be  property  1  It  is  clearly  confined  to  a  particular  portion  of  the 
property.  It  is  simply  only  what,  in  this  country,  is  called  a  power,  and  what,  in  the 
Scotch  law,  is  called  a  faculty — different  words,  but  having  precisely  the  same  meaning. 
Then  those  two  powers  being  perfectly  clear,  we  come  to  the  third,  which  is  not  to 
arise  unless  there  be  a  default  of  children,  and  subject  or  not,  just  as  the  event  may 
turn  out^  to  the  L.3000  being  given  or  not.  Nothing  can  be  larger  than  these  terms. 
But  what  is  it  ?  Is  it  a  power  or  a  property  1  We  have  already  seen  that  the  first  two 
dominions  given  to  the  ladies  to  be  exercised,  for  dominions  they  are,  are  both  strictly 
powers,  and  never  can  be  considered,  by  any  possible  misapprehension,  as  property. 
Then,  what  is  the  third  ?  It  is  larger  in  extent,  but  is  it  different  in  principle  1  It  is 
not  the  extent  of  a  power  which  makes  it  property.  It  might  as  well  be  a  property  in 
the  case  of  the  L.3000.  If  giving  a  power  to  dispose  of  that  particular  portion  of  the 
property  would  confer  property  on  the  person  to  whom  you  give  the  power  of  dis- 
position, there  would  be  just  as  much  reason  to  make  that  property  as  there  would  be 
to  make  it  property  if  you  extend  the  power  over  the  whole  of  the  fee.  It  is  not  the 
extent  of  the  power  that  gives  property ;  it  is  the  nature  of  the  power  that  may  or  may 
not  give  the  property,  and  not  the  extent  of  it.  A  power  to  appoint  L.3000  or  L.3 
ii^y>  by  a  particular  expression,  I  admit,  amount  to  property,  and  to  a  gift  of  the 
money,  where  a  person  seems,  in  words  only,  to  have  a  power  of  disposition  over ;  but 
the  extent  of  the  power,  whether  it  is  limited  to  L.3000,  or  whether  it  extends  to  the 
whole  of  the  fee,  cannot  alter  the  nature  of  the  dominion  which  is  given  to  the  party. 

N6w,  if  any  words  could  expressly  create  a  clear  power,  you  find  the  words  in  this 
particular  deed.  Words  cannot  be  more  clear.  Did  man  ever  see  such  words  used  by 
a  person  competent  to  draw  such  an  instrument  as  this,  were  a  fee  intended  to  be  given  ? 
Yet  that  is  what  was  attempted  to  be  argued  at  the  bar. 

Now,  I  do  not  embarrass  myself  in  the  opinion  which  I  am  submitting  to  your 
Lordships  at  all  with  the  question — whether,  by  the  construction  of  this  instrument, 
the  lady  was  confined  to  a  mortis  causa  deed  with  reference  to  what  followed,  or  with 
reference  to  what  preceded,  or  whether  she  had  a  general  power ;  but  I  desire  to  be 
understood,  as  far  as  my  opinion  goes,  'that  I  am  clearly  of  opinion,  and  I  advise  your 
Lordships  to  act  upon  it  to  that  extent,  that  the  liferent  in  this  case,  with  the  most 
extended  power  that  words  can  give  to  dispose  of  the  fee,  but  with  a  grant  over  to  other 
persons  in  default  of  the  exercise  of  the  power,  gives  only  a  life  estate,  according  to  the 
terms  of  the  settlement ;  or  a  power,  according  to  the  terms  of  the  settlement,  over  the 
fee.    If  the  f e&  be  ^ven,  or  whatever  be  the  estate  over  in  default  of  appointment,  and 
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only  in  default)  and  subject  to  appointment,  that  in  no  manner  Tests  any  property  beyond 
the  life  estate  in  the  person.  That  I  apprehend  to  be  clear  law.  That  clears  away  a 
great  many  difficulties  which  might  otherwise  have  appertained  to  this  case,  without 
breaking  in  at  eJl  upon  the  law  of  Scotland,  without  infringing  on  any  case  that  wn, 
ever  decided  in  the  law  of  Scotland.  It  fortunately  places  the  law  of  Scotland  upon  the 
certain,  clear,  and  solid  foundation  of  principle  upon  which  the  law  of  England  stundiB, 
and  will  in  future  leave  the  laws  of  both  countries  exactly  the  same. 

Now,  with  regard  to  the  authorities,  without  embarrassing  your  Lordships  with 
the  earlier  Scotch  cases,  those  of  Forbes  v.  Forbes,  and  Pringle  v.  Pringle,  were  referred 
to,  which  were  both  decided  in  this  House,  and  which,  in  my  apprehension,  clearly 
establish  the  principle  which  I  am  now  asking  your  Lordships  to  act  upon.  It  appears 
to  me  that  this  is  clearly  a  case  coming  within  the  principle  of  the  authorities  laid 
down  by  the  Judges  in  the  Courts  of  Scotland,  and  that  they  would  have  great  reason 
to  complain  if  your  Lordships  came  to  a  dififerent  determination.  For,  in  both  Forbes's 
case  and  Pringle's  case,  where  they  desired  to  establish  a  different  rule,  this  House 
overruled  their  decisions;  and  now  when  they  have  conformed  to  your  Lorddups' 
decision,  as  they  were  bound  to  do  by  the  constitution,  it  ia  attempted  to  set  up  tiie  old 
law  again,  and  reverse  that  which  they  have  decided  in  conformity  with  the  decisions  of 
your  Lordships'  House.  And  I  must  observe,  that  this  is  not  the  first  case  this  session 
in  which  I  have  had  occasion  to  call  your  Lordships'  attention  to  that  very  circumstance, 
that  where,  by  decisions  of  this  House,  the  law  as  established  and  laid  down  in  Scotland 
has  been  reversed,  and  a  clear  rule  laid  down,  which  the  Judges,  to  their  great  credit, 
have  afterwards  clearly  adopted  and  acted  upon,  as  they  were  bound  judicially  to  do^ 
parties  have  come  to  your  Lordships'  bar,  praying  you  to  reverse  your  own  rule,  and  to 
reverse  everything  which  the  Judges  in  Scotland  have  decided  in  obedience  to 
precedents  of  your  Lordships. 

My  Lords,  I  think  that  this  is  a  case  which  does  not  admit  of  the  least  donbt^ 
though  I  have  thought  it  necessary  to  add  to  what  my  noble  and  learned  friends  hare 
said,  in  order  that  there  may  be  no  misunderstanding  of  the  principle  upon  which  [B60] 
these  cases  stand ;  and  I  hope  that  your  Lordships  will  think  it  right  that  tiiia  appeal 
should  be  dismissed,  with  costs. 

Lord  ChaneeUor, — ^This  will  be  without  prejudice  to  pending  actions  ? 

Lord  St,  Leonards. — Of  course  it  will  be  understood  that  in  these  words  the  HooBe 
does  not  express  any  opinion,  or,  either  directly  or  indirectly,  intend  to  give  the  most 
remote  hint  of  what  their  opinion  may  be  as  to  thdse  actions. 

Mr,  BoU, — ^That  is  the  only  object  the  appellants  had  in  mentioning  it 

tnterloeutors  affirmed^  toith  costs. 
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Alexander  Fisher  Macintosh,  Pursuer. — Dean  of  Faculty  (Jnglis), 

Macfarlans^ 

The  Hurlet  and  Campsie  Alum  Co.,  Defenders. — Penney,  0.  Young, 

Aequiescenee — In^ied  CofUraet. — Circumstances  in  which  heidj  that  a  company  who 
were  feuars  and  tenants  of  minerals,  were  not  entitled  to  keep  up  certain  works  upon 
the  property  of  the  owner,  beyond  the  limits  of  feu,  although  the  owner's  author  had 
not  objected  to  their  construction. 

In  1807  Sir  Archibald  Edmonstone,  proprietor  of  the  barony  and  lands  of  Campsie, 
entered  into  a  feu-contract  with  the  Campsie  Alum  and  Copperas  Co.  (now  c^ed  the 
Hurlet  and  Campsie  Alum  Co.),  by  which  he  disponed  to  them  a  piece  of  ground  lying 
on  the  south  side  of  the  water  of  Glazert,  with  liberty  to  erect  buildings  and  machineiy 
on  the  ground,  and  the  privilege  of  using  the  water  of  Glazert  for  working 

"  such  machinery  as  they  may  erect  on  the  premises,  or  for  any  other  purpoee  whatever; 
and  with  liberty  also  to  convey  the  waste  water  of  the  coalpits  through  the  said  Sir 
Archibald.  Sdmonstone's  other  grounds  into  the  said  water  of  Qlaiert^  or  into  their 
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works,  at  their  expense,  so  far  as  the  same  can  be  done  by  law,  and  upon  paying  all 
surface  and  other  damage  thereby  occasioned,  in  any  shape." 

By  another  feu-contract  in  1801,  he  sold  to  James  Laird  and  others  another  piece  of 
ground,  lying  to  the  west  of  the  bridge  over  the  Glazert,  with  power  to  use  the  water 
of  Glazert  opposite  to  the  ground.  This  was  afterwards  acquired  by  the  Hurlet  and 
Campsie  Alum  Co.,  the  defenders. 

Sir  A.  Edmonstone  afterwards,  in  1807,  let  to  the  [73]  defenders  the  whole  of  the  slate- 
till  or  achistus  to  be  found  in  the  coalpits  of  his  estate ;  and  by  another  tack,  in  1834, 
he  let  to  them  a  great  portion  of  his  coal  and  ironstone  for  a  period  of  19  years. 

The  estate  of  Campsie  was  purchased  in  1835  by  the  late  Charles  Macintosh,  the 
pursuer's  father.  It  passed  to  the  pursuer's  brother  Greorge  in  1843,  and,  in  1848, 
became  the  property  of  the  pursuer. 

During  the  period  when  the  pursuer's  father  was  proprietor,  he  extended  the  lease 
of  1807  in  favour  of  the  defenders,  and  also  feued  an  additional  piece  of  ground  to 
them. 

The  agreement  by  which  the  lease  was  extended  contained,  inter  alia,  the  following 
article : — 

"  Therefore,  the  said  parties  have  covenanted  and  agreed — Firsts  That  for  the  full 
period  of  15  years  from  and  after  Martinmas  1846,  in  lieu  of  the  rents  and  lordship 
specified  in  said  tack,  a  fixed  yearly  rent  of  L.250  sterling  shall  be  payable  to  the  said 
George  Macintosh,  and  his  heirs  and  successors,  payable  half-yearly,  in  equal  propor- 
tions, and  commencing  the  first  term's  payment,  being  L.125  sterling,  at  Whitsunday 
1847  for  the  half-year  preceding,  and  the  next  term's  payment  at  Martinmas  following, 
with  interest  and  penalty  as  stipulated  in  the  said  tack :  Declaring,  that  the  said 
tenants  shall  not  be  limited,  in  any  way  during  the  said  15  years,  in  their  output  of 
the  foresaid  substances." 

Charles  Macintosh  and  hia  son  George  were,  both  of  them,  principal  partners  of 
the  company,  being  at  the  same  time  proprietors  of  the  lands  of  Campsie. 

The  company  erected  extensive  chemical  works  upon  the  ground  feued  to  them. 
They  deposited  refuse  from  alum  ore,  in  large  quantities,  and  formed  a  pond  for  the 
refuse  of  prussiate  of  potass,  stores  for  animal  substances,  and  coal  depots,  upon  the 
ground  of  the  pursuers,  beyond  the  limits  of  their  feu.  For  these  operations  they 
settled  with  the  agricultural  tenant  of  the  lands  by  paying  surface  damages. 

They  also,  during  the  time  when  Charles  Macintosh  was  both  partner  of  the 
company,  and  proprietor  of  Campsie,  made  a  new  out  or  conduit  through  the  lands,  and 
a  new  reservoir,  by  means  of  which  works  the  water  of  the  Turfin  or  Glenbum  (which 
is  a  tributary  of  the  Glazert  water  mentioned  in  the  feu-contract)  was  brought  to  their 
works,  instead  of  the  waste  water  from  the  mines  which  they  had  formerly  used,  which 
was  now  allowed  to  run  into  the  Turfin. 

This  was  not  objected  to  by  Charles  Macintosh,  as  proprietor,  who,  in  his  other 
character  as  partner  of  the  company,  was  a  party  to  the  transaction,  and  the  new  cut 
was  made  use  of  to  supply  one  of  his  farm-steadings  with  water,  by  a  watercourse 
communicating  with  it. 

His  immediate  successor,  George,  did  not  object,  and  no  notice  of  the  encroachment 
appears  to  have  been  taken  until  the  pursuer,  who  represents  Mb  father  and  brother,  but 
is  not  a  partner  of  the  company,  raised  the  present  action,  concluding  for  declarator  that 
he  was  entitled  to  the  full  use  of  the  lands,  in  so  far  as  not  limited  by  the  feu-contracts 
and  tacks ;  and  that  the  defenders  should  be  ordained  to  remove  from  those  parts  which 
they  occupied,  not  comprehended  as  above,  and  to  desist  from  using  the  water  of  the 
Turfin  by  means  of  the  cut  and  reservoir,  and  from  using  the  cut  and  reservoir  them- 
selves. There  was  also  a  conclusion  for  damages  or  compensation  for  the  illegal  use  of 
the  ground  and  water  in  question. 

The  defenders  pleaded — That  the  pursuer  was  barred  from  objecting  to  the  cut  and 
reservoir,  in  respect  that  they  had  been  made  with  the  full  acquiescence  of  his  father 
and  brother ;  that  the  defenders  having  arranged  with  the  tenant  for  agricultural  damage, 
the  pursuer  could  not  object  during  the  currency  of  the  present  agricultural  lease ;  and 
(vi.)  that  having,  in  reliance  upon  the  use  of  the  water  from  the  reservoir,  and  the 
privil^e  of  depositing  their  wastes  being  continued  as  formerly,  entered  upon  the  agree- 
ments of  May  1847,  whereby  a  material  alteration  was  made  upon  the  terms  of  the 
mineral  leases,  and  a  large  fiked  rent  was  secured  to  the  proprietor,  the  pursuer  wa9 
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not  entitled  to  insist  upon  his  conclusion ;  at  all  events,  that  he  was  not  entitled  to 
interfere  with  the  present  state  of  possession  till  the  expiry  of  the  periods  specified  in 
said  agreements,  and  the  ish  of  the  mineral  leases. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : — 

"  Finds  that  the  defenders,  the  Hurlet  and  Campsie  Alum  Co.,  and  John  King,  the 
sole  surviving  partner  of  that  company,  possess  certain  lands,  part  of  the  barony  of 
Campsie,   under  a  feu-contract  dated  in  1807,  entered  into  between  Sir  Archibald 
Edmonstone,  then  proprietor  of  the  lands  and  barony  of  Campsie,  and  the  late  Charles 
Macintosh  and  others,  partners  in  a  company  then  called  the  Campsie  Aium  and 
Copperas  Company;   and  which  feu-contract  grants  power  and  liberty  to  erect  such 
buddings  and  machinery  on  the  ground  feued  as  may  be  proper  for  the  purposes  of 
manufacturing  alum  or  for  any  other  purpose,  and  with  the  privilege  of  using  the  wiler 
of  Glazert  so  far  as  belonged  to  the  said  Sir  Archibald  Edmonstone,  and  ^lat  for  the 
purpose  or  working  such  machinery  as  they  may  erect  on  the  premises,  or  for  any  other 
purpose  whatever ;  and  with  the  liberty  also  to  convey  the  waste  water  of  the  coalpit 
through  the  said  Sir  Archibald  Edmonstone's  other  grounds  into  the  said  water  of 
Glazert)  or  into  their  works,  at  their  expense,  so  far  as  the  same  can  be  done  by  law,  and 
upon  paying  all  surface  and  other  damage  thereby  occasioned,  in  any  shape :  Finds,  that  of 
even  date  with  said  feu-contract,  the  said  Sir  Archibald  Edmonstone  and   the  said 
Charles  Macintosh  and  others,  partners  of  said  company,  entered  into  a  tack  wherebj 
Sir  Archibald  let  to  them  the  slate-tUl  or  schistus,  whether  in  the  original  or  changed 
states,  and  also  all  substances  which  were  to  be  found  in  the  then  existing  coalpits  and 
coal-wastes,  or  in  those  which  might  thereafter  exist  in  the  lands  and  estate  belonging 
to  him,  lying  in  the  parish  of  Campsie,  and  also  the  whole  pyrites  or  brasses  of  every 
description,  under  certain  conditions  and  restrictions,  and  that  for  the  period  of  GO 
years  from  Whitsunday  1806 :     Finds,  that  in  April    1834   the  said  Sir  Archibald 
Edmonstone  entered  into  a  tack  with  the  said  company,  then  consisting  of  the  said 
Charles  Macintosh,  his  son,  the  late  Greorge  Macintosh,  and  the  defender  John  King 
whereby  he  let  to  them  the  whole  coal,  lime,  and  ironstone  belonging  to  him  within  the 
parish  of  Campsie,  and  that  for  the  term  of  19  years  from  Whitsunday  1833,  but  the 
term   of  which   was  afterwards  extended,  by  agreement  in  1847,  between  the  said 
company  and  the  late  George  Macintosh  then  of  Campsie,  to  the  year  1862 :     Finds, 
that  upon  the  ground  acquired  in  feu,  the  said  company  erected  buildings  and  machinery 
for  the  purpose  of  carrying  on  the  manufacture  of  alum,  which  has  been  carried  on  there 
ever  since;  and  that  they  have  also  for  a  considerable  period  carried  on  there  the 
manufacture  of  prussiate  of  potash :     Finds,  that  the  lands  and  barony  of  Campsie 
having   been  exposed  to  judicial  sale  in   1835,  were  purchased  by  the  late  Chtties 
Macintosh,  the  father  of  the  pursuer,  and  that  on  Charles  Macintosh's  death  in  1843, 
his  elder  son,  the   late   Mr.   George  Macintosh,  his  residuary  legatee,  along  with  the 
pursuer,  became  his  father's  successor  in  the  estate  of  Campsie ;   and  on  the  death  of 
George  Macintosh  in  1848,  the  pursuer  succeeded   to  him  as  his  heir-at-law  in  the 
estate  of  Campsie,  and  lb  his  brother's  residuary  legatee,  and  also  the  sole  representative  of 
his  father,  Chcurles  Macintosh :     Finds  that  the  present  action  concludes  for  declarator 
that  the  pursuer,  as  proprietor  of  the  lands  and  barony  of  Campsie,  is  entitled  to  the  pos- 
session, use,  and  ei^oyment  of  the  same,  free  from  any  interruption,  encroach-  [74]  -ment, 
or  other  interference  whatsoever  by  the  defenders,  in  so  far  as  the  said  lands  and  barony 
are  not  comprehended  by  or  within  the  boimds  or  limits  of  the  said  feu-contract  and 
tacks;    and  also    of  another  feu-contract,   granted   by  Sir  Charles    Edmonstone  in 
1801,  in  favour  of  James  Laird,  to  which  the  defenders  subsequently  acquired  right; 
and  also  a  third  feu-contract  dated  in  1847,  entered  into  between  George  Macintosh, 
then  proprietor  of  the  estate  of  Campsie,  and  the  defenders :     Finds  it  to  be  averred  by 
the  pursuer  and  admitted  by  the  defenders,  that  they  have  laid  down  and  deposited  refuse 
from  alum  ore,  forming  waste  hills,  and  that  beyond  the  boundary  of  their  feu,  and  on 
ground  belonging  to  the  pursuer,  as  proprietor  of  the  estate  of  Campsie :     Finds  it  is  aba 
admitted  by  the  defenders  that  they  have  formed  a  pond  for  the  refuse  of  their  manu- 
facture in  prussiate  of  potash,  and  which  is  formed  partly  beyond  the  limits  of  their 
feu,  and   on  ground  the  property  of  the   pursuer :     Finds  it  also  admitted  by  the 
defenders,  tliat  they  have  erected  two  stores  for  animal  substances  used  in  their  works, 
and  that  beyond  the  boundary  of  their  feu,  and  on  the  ground  belonging  to  the 
pursuer :    Finds  also  that  it  is  admitted  by  the' defenders^  that  they  have  erected  or  formed 
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two  depots  for  the  sale  of  coal,  and  that  heyond  the  limits  of  feu,  on  a  piece  of  ground 
part  of  the  farm  of  Turfin,  the  property  of  the  pursuer :     Finds  that  it  is  not  alleged 
that  imder  their  feu-rights  the  defenders  are  entitled  to  the  possession  of  the  said  grounds 
80  occupied  and  used  hy  them  for  the  purposes  mentioned :  Finds  that  the  lease  of  minerals 
held  hy  the  defenders  confers  on  them  no  right  to  make  the  deposit  of  refuse  of  ore,  or  to 
form  the  pond  and  deposit  therein  the  refuse  of  their  manufacture  of  prussiate  of  potash, 
or  to  erect  the  stores  for  animal  suhstances  on  the  ground  of  the  pursuer :     Finds  that 
the  lease  of   coal,   lime,   and  ironstone  held  hy  the  defenders,  does  not  entitle  them 
to  erect  the  depots  for  coal  for  sale  on  the  piece  of  ground  where  they  have  heen 
erected :     Therefore,  decerns  and  ordains  the  defenders  to  desist  from  using  or  occupy- 
ing the  said  ground,  the  property  of  the  pursuer,  or  any  other  part  of  the  estate  of 
Cunpsie  heyond  the  limits  of  the  said  feu,  for  any  of  said  purposes  in  all  time  coming, 
and  decerns   and   ordains  the  defenders  instantly  to  remove  themselves  and   their 
dependents  from  the  same :     Finds  that  the  defenders  do  not  insist  on  using  the  water 
from  the  artesian  well  discovered  heyond  the  limits  of  their  feu  in  horing  for  coal ;  and 
decerns  and  ordains  in  terms  of  the  conclusions  of  the  summons  thereanent :     And  with 
respect  to   the   conclusions  of  the   summons   that  the  defenders  should  he  ordained 
to  desist  from  using  the  water  of  Turfin  or  Glenhum  hy  means  of  a  cut  or  conduit 
leading  therefrom  to  a  reservoir,  and   from  using  said  cut  or  reservoir  themselves, 
finds  that  the  late  Mr.  Charles  Macintosh   was  an  original  partner  of  the  Gampsie 
Alum  and   Ck>pperas   Co.,   cuid,   as   such,   one   of  the   originsJ   feuars   of   the   lands, 
and  one  of  the  original  lessees  of  the  alum-slate  or  schistus  in  the  estate  of  Campsie,  and 
also  of  the  coal  seams  thereof,  and  having  acquired  hy  purchase  the  said  estate  in  the 
year  1835,  hecame  therehy  superior  of  said  feu,  and  landlord  under  whom  said  leases 
were  held,  and  that  he  continued  thereafter  a  partner  of  said  company  till  his  death : 
Finds,  that  while  Mr.  Charles  Macintosh  was  so  proprietor  and  partner,  an  alteration  was 
made  in  the  mode  of  obtaining  a  supply  of  water  by  the  company  for  its  works,  and  that 
instead  of  a  cut  by  which  the  waste  water  from  the  mines  and  pits  was  led  to  a  pond 
formed  on  the  farm  of  Muckcroft,  and  thence  conveyed  by  pipes  to  the  defenders'  works, 
a  new  cut  or  conduit  was  formed  by  the  company  ht>m  t^e  Turfin  or  Glenbum  on  the 
upper  portion  of  the  pursuer's  lands,  which  carried  the  water  thereof  to  the  said  pond, 
and  to  a  reservoir  then  first  constructed  on  said  farm,  and  thence  by  pipes  to  tlie 
company's  works ;  and  that  the  waste  water  from  the  mines  and  pits  was,  after  the 
construction  of  the  reservoir  and  new  cut  or  conduit,  allowed  to  flow  into  the  Turfin  or 
Glenbum,  and  was  no  longer  used  by  the  company :     Finds  that  the  alteration  was  made 
with  the  knowledge  and  acquiescence  of  Mr.  Charles  Macintosh,  as  proprietor  of  the 
estate  of  Campsie,  while  the  expense  of  it  was  wholly  paid  by  the  company,  of  which 
he  was  a  partner :     Finds  that  a  watercourse  was  at  same  time  formed,  by  which  a  supply 
of  water  was  given  from  the  said  new  cut  to  the  farm -steading  of  Finniescroft)  on  the 
estate  of  Campsie :     Finds  that  the  defenders  have  paid  damages  to  the  tenant  of  the 
farm  of  Muckcroft,  upon  which  the  said  reservior  is  constructed,  for  the  ground  occupied 
by  it  since  the  formation  thereof  in  1842  :     Finds  that  the  defenders  continue  to  use 
and  possess  the  said  new  cut  or  conduit  and  reservoir  during  the  life,  of  Mr.  George 
Macmtosh,    the    successor    of    Charles    Macintosh :      Finds    that,    in    1847,   George 
Macintosh,  being  the  proprietor  of  the  estate  of  Campsie,  entered  into  two  agreements 
with  the  Campsie  Alum  Co.,  of  which,  at  the  time,  he  and  the  defender  John  King 
were  the  sole  partners,  by  one  of  which  the  term  of  the  lease*  of  coal,  lime,  and  ironstone 
was  extended  for  10  years,  and  other  alterations  made  thereon;  and  by  the  other,  a 
fixed  rent  for  the  alum-schistus,  &c.,  instead  of  the  rent  and  lordship  specified  in  the 
tack  thereof,  was  contracted  to  be  paid  by  the  company  for  15  years,  and  a  restriction 
imposed  upon  them  till  the  period  of  expiry  of  the  original  tack :     Finds  that  the 
pursuer  does  not  specially  aver  any  loss  of  injury  to  his  estate  by  the  formation  of  the 
new  cut  or  reservoir,  while  he  avers  that  the  supply  of  water  thus  procured  by  the 
company  is   very   valuable  as  well  on  its  own  account  as  from  the  circumstance  of 
the  reservoir  being  situated  at  a  higher  elevation  than  the  works :     And,  on  the  whole 
matter,  Finds  that  the  pursuer,  who  represents  his  said  father  and  brother,  is  not  entitled, 
daring  the  currency  of  the  defenders'  alum-slate  lease,  to  disturb  their  present  possession 
and  use  of  the  water  of  the  Turfin  or  Glenbum  by  means  of  said  cut  and  reservoir,  and 
of  the  said  cut  and  reservoir  themselves,  the  defenders  always  satisfying  any  damage 
(^rising  therefrom  to  the  tenancy  of  the  hxnis :     Sustains  90  f^r  the  third  and  sixth 
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pleas  in  law  for  the  defenders ;  assoilzies  them  from  the  conclusions  of  the  action  aa 
regards  said  water  cut  and  reservoir,  and  decerns ;  orders  the  cause  to  the  roll,  that  the 
pursuer  may  state  whether  he  is  to  insist  in  his  conclusions  for  damages  for  the  all^ 
wrongous  and  illegal  possession  of  his  grounds  in  other  respects,  and  that  the  proper 
order  may  be  made  for  issues :     Meantime  reserves  all  questions  of  expenses. 

"  Note, — The  facts  of  the  case  are  not  the  subject  of  serious  dispute  between  the 
parties,  and  those  which  are  truly  material  to  raise  the  questions  of  law  involved  aie 
substantially  admitted  on  either  side,  or  cleared  up  by  the  productions  in  process.  The 
Lord  Ordinary  has  thought  that  issues  may  therefore  be  superseded,  and  the  cause  taken 
to  judgment.  A  plea  was  stated  to  the  shape  of  the  summons,  but  it  was  not  preaeei 
The  first  conclusion  is  open  to  the  remark  of  being  vague  and  general,  and  petfaapg 
involves  a  truism ;  but  the  Lord  Ordinary,  by  the  earlier  findings  in  the  above  int&k>- 
cutor,  has  given  a  special  application  to  that  general  conclusion  so  as  to  effect  the  oljeet 
which  the  pursuer  proposed  to  attain.  The  subsequent  special  conclusion  of  the  summona, 
regarding  die  use  of  the  water  of  the  Turfin  or  Glenbum  by  means  of  the  cut  and 
reservoir,  is  the  main  subject  of  dispute,  and  the  one  of  real  importance  to  the  interest 
of  the  defenders,  though  they  by  no  means  abandon  their  claim  to  continue  their 
possession  as  heretofore,  for  certain  purposes,  of  grounds  belonging  to  the  pursuer,  upon 
making  payment  of  compensation  to  the  tenant  or  to  the  proprietor.  The  defenders 
have  stated  on  record  that  they  have  made  no  additions  to  the  deposits  of  the  refnae  of 
alum  ore  on  the  waste  hills  since  the  pursuer  intimated  a  complaint  on  the  subject,  and 
it  may  thence  be  inferred  that  they  do  not  seriously  maintain  a  right  to  enlaige  and 
extend  that  deposit  upon  the  pursuer's  groimd  beyond  the  limits  of  their  feu.  But  be 
this  as  it  may,  the  Lord  Ordinary  has  felt  no  difficulty  in  sustaining  the  puiauer^g 
right  to  have  the  defenders  decerned  from  further  encroaching  in  that  way  upon  hn 
estate.  Neither  has  the  Lord  Ordinary  had  any  difficulty  in  decerning  the  defenders  to 
desist  from  further  depositing  the  refuse  called  prussiate  of  potash  sludge  in  the  pond, 
so  far  as  it  extends  beyond  the  boimdary  of  their  feu.  And  as  to  the  erection  of  the 
stores  for  animal  substances,  he  thinks  that  the  pursuer  is  entitled  to  have  them  removed 
as  encroachments  on  his  property,  and  a  use  and  occupation  to  which  the  defenders  are 
not  entitled  to  put  the  spoil  banks  of  the  railway  they  were  allowed  to  form.  So,  again, 
as  to  the  two  depots  for  the  sale  of  coal,  which  appear  to  be  erections  which  their  coal 
lease  gives  the  defenders  no  title  to  ms^e  at  the  place  where  they  are  put  down  on  the 
pursuer's  property.  As  regard,  then,  the  deposits  of  refuse,  and  erections  made  by  the 
defenders  beyond  the  limits  of  their  feu,  the  preceding  interlocutor  disallows  the 
encroachments  complained  of  by  the  pursuer,  and,  in  terms  of  the  summons,  ordains  the 
defenders  to  remove,  and  to  desist  from  further  occupying,  in  these  respects,  the  lands 
of  the  pursuer. 

"  The  principal  matter  for  consideration,  and  which  was  chiefly  the  subject  of  dis- 
cussion before  the  Lord  Ordinary,  is  [76]  the  conclusion  regarding  the  new  cut  and 
reservoir,  and  the  use  taken  thereby  of  the  Turfin  or  Glenburn.  The  continuance  of 
the  supply  thus  obtained  is  a  matter  of  importance  to  the  interests  of  the  defenders,  and 
their  enjoyment  of  it,  as  in  past  years  under  the  predecessors  of  the  pursuer,  is  not  lightlj 
to  be  withdrawn  from  them.  On  the  other  hand,  there  is  great  delicacy  in  allowing 
any  acquisition  of  a  right  interfering  with  property,  even  though  it  be  for  a  lindted 
period,  which  does  not  rest  on  express  grant  at  the  time  from  the  proprietor.  The  Lard 
Ordinary  is  sensible  that  there  are  considerable  difficulties  in  the  way  of  the  defenders 
maintaining  against  the  pursuer  the  possession  which  they  seek  to  have  continued  to 
them,  and  he  has  felt  some  hesitation  in  sustaining  their  pleas.  But,  after  full  con- 
sideration, it  humbly  appears  to  him,  that  the  special  circumstances  of  the  case  are  such 
as  to  entitle  the  defenders  to  be  maintained  in  their  possession  till  the  expiry  of  their 
mineral  lease  in  1866. 

"  This  is  not  the  case  of  a  proprietor  suffering  an  act  to  be  done  by  his  feuar  beyond 
the  limits  of  the  feu,  or  by  his  tenant  beyond  the  subject  of  his  lease,  which  merelj 
amounts  to  tolerance  during  pleasure,  and  which  tolerance  may  be  put  an  end  to  at  will, 
and  matters  restored  by  intimated  resolution  to  reinstate  things  as  they  were.  But  it 
is  the  case  of  a  proprietor  holding  a  double  character — ^being  at  once  the  owner  of  the 
estate  of  which  the  feu  holds,  and  over  which  the  mineral  leases  are  granted,  and  of 
which  feu  and  leases  he  is  one  of  the  vassals  and  lessees,  as  the  leading  partner  of  ^ 
company  who  possess  them  -,  and  in  that  double  character,  his  stake  and  interest  in 
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the  one  being  probably  as  great  as  in  the  other,  and  each  subserving  the  other,  he  is 
a  party  actively  in  the  one  character,  and  passively,  at  leasts  in  the  other,  to  an  operar 
tion  on  the  estate  by  the  feuars  and  lessees,  which,  without  being  apparently  detrimental 
to  the  estate,  is  valuable  to  the  business  of  the  lessees  of  the  minerals.  The  Lord 
Ordinary  ventures  to  think  that  abstract  rules  of  law  do  not  solve  this  case.  It  is  not 
(me  of  hare  acquiescence  or  of  tolerance,  but,  as  it  is  thought^  rather  of  implied  contract, 
agreement^  or  understanding  between  the  proprietor  on  one  side,  and  himself  and  his 
copartners  on  the  other,  by  which  permanency  should  be  given  during  the  currency  of 
the  lease  to  what  was  to  be  done. 

"  This  case,  accordingly,  has  been  viewed  by  the  Lord  Ordinary  as  one  between  a 
landlord  and  his  mineral  tenants — not  as  between  feuars  and  their  superior,  proprietor 
of  the  adjoining  lands.  In  their  character  of  feuars  merely,  the  defenders  cannot  qualify 
any  pretence  of  title  to  possession  of  land,  however  temporarily,  or  for  whatsoever  use, 
beyond  the  limits  of  their  feu.  It  is  on  their  position  as  lessees  of  the  minerals,  which 
were,  however,  it  will  be  kept  in  view,  to  be  manufactured  on  their  feu,  that  they 
must  and  do  rest  their  defepce  against  being  deprived  of  that  which  they  have  hitherto 
eigoyed. 

"  But  their  feu-rights  are  not  immaterial  under  one  aspect  at  leasts  for  imder  these 
they  have  right — Igi,  To  the  use  of  the  water  of  the  Glazert,  for  the  purpose  of  working 
machinery,  or  for  any  other  purpose  whatsoever ;  and,  2(f,  To  convey  the  waste  water  of 
the  coalpits  through  the  pursuer's  grounds  into  the  water  of  Glazert,  or  into  their  works, 
upon  paying  surface  and  other  damages.  At  one  time  the  waste  water  was,  by  means 
of  a  conduit,  brought  to  a  pond,  still  existing,  on  the  pursuer's  grounds,  and  thence  con- 
veyed by  pipes  to  the  ore  steeps  at  the  works ;  and  the  pursuer,  as  appears,  does  not  ask 
to  interfere  with  the  right  to  take  such  waste  water.  The  change  was  to  form  a  conduit 
high  upon  the  Turfin-Bum,  a  feeder  of  the  Glazert,  which  it  joins  on  the  defenders'  feu, 
and  to  divert  its  water  to  the  new  reservoir  constructed  by  the  defenders,  while  the 
waste  water  from  the  mines  was  then  allowed  to  flow  into  the  Turfin  Bum.  At  the 
same  time  a  watercourse  was  made  from  the  new  cut  or  conduit  to  the  farm-steading  at 
Finniescroft)  which  \a  a  farm  on  the  pursuer's  estate.  So  far  there  was  an  advantage, 
however  trifling  it  may  be  represented,  gained  to  the  estate  itself.  And  there  is  no 
special  averment  of  this  diversion  of  water  from  the  upper  part  of  the  Turfin  Bum  being 
to  the  damage  and  loss  of  the  estate. 

"Now,  abstracting  from  the  case  the  fact  of  the  late  Mr.  Charles  Macintosh  being  a 
partner  of  the  Campsie  Company  when,  as  landlord  of  the  groimd,  he  sanctioned  the 
change  made  by  the  operation  described,  and  looking  at  the  case  simply  as  an  ordinary 
one  batween  proprietor  and  lessee,  the  Lord  Ordinary  humbly  thinks,  that  when  a  land- 
lord allows  and  sanctions  operations  done  under  such  circumstances,  and  performed  at 
considerable  expense  to  the  tenant^  and  giving  some  advantage  or  accommodation,  small 
though  it  be,  to  another  tenant  of  the  landlord's,  it  would  be  diflicult  for  the  landlord  or 
his  heirs  (not  being  of  entail)  to  maintain  a  right  to  recall  the  privilege  as  on  the  footing 
of  simple  tolerance,  and  capriciously  to  alter  a  position  of  matters  which  he  had  impliedly 
given  his  assent  to,  though  no  writing  passed.  It  rather  appears  to  the  Lord  Onlinary 
that  the  landlord,  in  these  circumstances,  would  be  bound  to  leave  matters  as  they  stand 
during  the  currency  of  the  lease.  Considered  under  the  analogy  of  other  cases  of 
tenancy,  it  is  conceived  that  the  defenders  are  in  as  favourable  a  position  as  any  tenants 
could  be  placed  in. 

'^  In  the  relation  of  the  Almn  Company  to  the  proprietor  of  Campsie,  their  principal 
and  more  important  character  has  all  along  been  that  of  lessees  of  the  aliun-slate  manu- 
factured by  them  at  their  works  on  the  feu.  The  lease  and  the  feu-contract  were  entered 
into  of  the  same  date.  Without  the  lease  the  feu  would  not  have  been  taken,  nor  the 
works  erected  have  existed.  The  feu-right  itself  bears  on  its  face  that  it  was  granted  to 
the  company  to  erect  buildings  and  machinery  for  the  purpose  of  manufacturing  alum ; 
and  the  privileges  as  to  water  granted  under  the  feu-right  are  in  reference  to  the  works 
to  be  erected  for  the  manufacture.  The  Lord  Ordinary  thus  thinks  it  legitimate  to 
hold  that  the  change  in  the  mode  of  supplying  water  to  the  works  is  to  be  connected 
with  the  company's  character  of  lessees  of  the  alum-slate,  for  the  manufacture  of  which 
at  the  works  it  is  required.  And  so,  while  the  company's  lease  is  current,  the  supply 
acquired  by  them  under  the  sanction  of  the  previous  proprietors  ought  to  be  continued. 
It  would  be  9  differe;)t  thing  if,  as  feuars,  they  wer?  to  insist  op  a  permanent  right  tp 
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pleas  in  law  for  the  defenders ;  assoilzies  them  from  the  conclusions  of  the  action  as 
regards  said  water  cut  and  reservoir,  and  decerns ;  orders  the  cause  to  the  roll,  that  the 
pursuer  may  state  whether  he  is  to  insist  in  his  conclusions  for  damages  for  the  aUe^ 
wrongous  and  illegal  possession  of  his  grounds  in  other  respects,  and  that  the  proper 
order  may  be  made  for  issues :    Meantime  reserves  all  questions  of  expenses. 

"  Nate, — ^The  facts  of  the  case  are  not  the  subject  of  serious  diqiute  between  the 
parties,  and  those  which  are  truly  material  to  raise  the  questions  of  law  involved  aie 
substantially  admitted  on  either  side,  or  cleared  up  by  the  productions  in  prooess.  Tht 
Lord  Ordinary  has  thought  that  issues  may  therefore  be  superseded,  and  the  cause  tiken 
to  judgment  A  plea  was  stated  to  the  shape  of  the  summons,  but  it  was  not  preasel 
The  first  conclusion  is  open  to  the  remark  of  being  vague  and  general,  and  pethape 
involves  a  truism ;  but  the  Lord  Ordinary,  by  the  earlier  findings  in  the  above  interio- 
cutor,  has  given  a  special  application  to  that  general  conclusion  so  as  to  effect  the  object 
which  the  pursuer  proposed  to  attain.  The  subsequent  special  conclusion  of  the  summona) 
regarding  the  use  of  the  water  of  the  Turfin  or  Glenbum  by  means  of  the  cut  and 
reservoir,  is  the  main  subject  of  dispute,  and  the  one  of  real  importance  to  the  intereat 
of  the  defenders,  though  they  by  no  means  abandon  their  claim  to  continue  their 
possession  as  heretofore,  for  certain  ptirposes,  of  grounds  belonging  to  the  pursuer,  upon 
making  payment  of  compensation  to  the  tenant  or  to  the  proprietor.  The  defenden 
have  stated  on  record  that  they  have  made  no  additions  to  the  deposits  of  the  refuse  of 
alum  ore  on  the  waste  hills  since  the  pursuer  intimated  a  complaint  on  the  subject^  and 
it  may  thence  be  inferred  that  they  do  not  seriously  maintain  a  right  to  enlaige  and 
extend  that  deposit  upon  the  pursuer's  ground  beyond  the  limits  of  their  feu.  But  be 
this  as  it  may,  the  Lord  Ordinary  has  felt  no  difficulty  in  sustaining  the  pursuei^s 
right  to  have  the  defenders  decerned  from  further  encroaching  in  that  way  upon  his 
estate.  Neither  has  the  Lord  Ordinary  had  any  difficulty  in  decerning  the  defenden  to 
desist  from  further  depositing  the  refuse  called  prussiate  of  potash  sludge  in  the  pond, 
so  far  as  it  extends  beyond  the  boundary  of  their  feu.  And  as  to  the  erection  of  the 
stores  for  animal  substances,  he  thinks  that  the  pursuer  is  entitled  to  have  them  remotred 
as  encroachments  on  his  property,  and  a  use  and  occupation  to  which  the  defenden  are 
not  entitled  to  put  the  spoil  banks  of  the  railway  they  were  allowed  to  form.  So,  agUB, 
as  to  the  two  depots  for  the  sale  of  coal,  which  appear  to  be  erections  which  their  coal 
lease  gives  the  defenders  no  title  to  make  at  the  place  where  they  are  put  down  on  the 
pursuer's  property.  As  regard,  then,  the  deposits  of  refuse,  and  erections  made  by  the 
defenders  beyond  the  limits  of  their  feu,  the  preceding  interlocutor  disallows  the 
encroachments  complained  of  by  the  pursuer,  and,  in  terms  of  the  summons,  ordains  Uie 
defenders  to  remove,  and  to  desist  from  further  occupying,  in  these  respects,  the  lands 
of  the  pursuer. 

"  The  principal  matter  for  consideration,  and  which  was  chiefly  the  subject  of  dis- 
cussion before  the  Lord  Ordinary,  is  [76]  the  conclusion  regarding  the  new  cut  and 
reservoir,  and  the  use  taken  thereby  of  the  Turfin  or  Glenbum.  The  continuanee  of 
the  supply  thus  obtained  is  a  matter  of  importance  to  the  interests  of  the  defenders,  and 
their  enjoyment  of  it,  as  in  past  years  under  the  predecessors  of  the  pursuer,  is  nothghtiy 
to  be  withdrawn  from  them.  On  the  other  hand,  there  is  great  delicacy  in  allowing 
any  acquisition  of  a  right  interfering  with  property,  even  though  it  be  for  a  limited 
period,  which  does  not  rest  on  express  grant  at  the  time  from  the  proprietor.  The  Lord 
Ordinary  is  sensible  that  there  are  considerable  difficulties  in  the  way  of  the  defendeis 
maintaining  against  the  pursuer  the  possession  which  they  seek  to  have  continued  to 
them,  and  he  has  felt  some  hesitation  in  sustaining  their  pleas.  But^  after  full  con- 
sideration, it  humbly  appears  to  him,  that  the  special  circumstances  of  the  case  are  aoeh 
as  to  entitle  the  defenders  to  be  maintained  in  their  possession  tiU  the  expiry  of  their 
mineral  lease  in  1866. 

"  This  is  not  the  case  of  a  proprietor  suffering  an  act  to  be  done  by  his  feuar  beyond 
the  limits  of  the  feu,  or  by  his  tenant  beyond  the  subject  of  his  lease,  which  meielj 
amounts  to  tolerance  during  pleasure,  and  which  tolerance  may  be  put  an  end  to  at  will, 
and  matters  restored  by  intimated  resolution  to  reinstate  things  as  they  were.  But  it 
is  the  case  of  a  proprietor  holding  a  double  character — being  at  once  the  owner  of  the 
estate  of  which  the  feu  holds,  and  over  which  the  mineral  leases  are  granted,  and  of 
which  feu  and  leases  he  is  one  of  the  vassals  and  lessees,  as  the  leading  partner  of  the 
company  who  possess  them ;  and  in  that  double  character,  his  stake  and  interest  in 
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the  one  being  probably  as  great  as  in  the  other,  and  each  subserving  the  other,  he  is 
a  party  actiydy  in  the  one  character,  and  passively,  at  leasts  in  the  other,  to  an  opera- 
tion on  the  estate  by  the  f euars  and  lessees,  which,  without  being  apparently  detrimental 
to  the  estate,  is  valuable  to  the  business  of  the  lessees  of  the  minerals.  The  Lord 
Ordinary  ventures  to  think  that  abstract  rules  of  law  do  not  solve  this  case.  It  is  not 
one  of  bare  acquiescence  or  of  tolerance,  but,  as  it  is  thought,  rather  of  implied  contract, 
agreement,  or  understanding  between  the  proprietor  on  one  side,  and  himself  and  his 
oopartners  on  the  other,  by  which  permanency  should  be  given  during  the  currency  of 
the  lease  to  what  was  to  be  done. 

"  This  case^  accordingly,  has  been  viewed  by  the  Lord  Ordinary  as  one  between  a 
landlord  and  his  mineral  tenants — not  as  between  feuars  and  their  superior,  proprietor 
of  the  adjoining  lands.  In  their  character  of  feuars  merely,  the  defenders  cannot  qualify 
any  pretence  of  title  to  possession  of  land,  however  temporarily,  or  for  whatsoever  use, 
beyond  the  limits  of  their  feu.  It  is  on  their  position  as  lessees  of  the  minerals,  which 
were,  however,  it  will  be  kept  in  view,  to  be  manufactured  on  their  feu,  that  they 
must  and  do  rest  their  defepce  against  being  deprived  of  that  which  they  have  hitherto 
enjoyed. 

"  But  their  feu-rights  are  not  immaterial  under  one  aspect  at  least,  for  imder  these 
they  have  right — !«/,  To  the  use  of  the  water  of  the  Glazert,  for  the  purpose  of  working 
machinery,  or  for  any  other  purpose  whatsoever ;  and,  2d,  To  convey  the  waste  water  of 
the  coalpits  through  the  pursuer's  grounds  into  the  water  of  Glazert,  or  into  their  works, 
upon  paying  surface  and  other  damages.  At  one  time  the  waste  water  was,  by  means 
of  a  conduit,  brought  to  a  pond,  still  existing,  on  the  pursuer's  grounds,  and  thence  con- 
veyed by  pipes  to  the  ore  steeps  at  the  works ;  and  the  pursuer,  as  appears,  does  not  ask 
to  interfere  with  the  right  to  take  such  waste  water.  The  change  was  to  form  a  conduit 
high  upon  the  Turfin-Bum,  a  feeder  of  the  Glazert,  which  it  joins  on  the  defenders'  feu, 
and  to  divert  its  water  to  the  new  reservoir  constructed  by  the  defenders,  while  the 
waste  water  from  the  mines  was  then  allowed  to  flow  into  the  Turfin  Burn.  At  the 
same  time  a  watercourse  was  made  from  the  new  cut  or  conduit  to  the  farm-steading  at 
Finniescroft,  which  is  a  farm  on  the  pursuer's  estate.  So  far  there  was  an  advantage, 
however  trifling  it  may  be  represented,  gained  to  the  estate  itself.  And  there  is  no 
special  averment  of  this  diversion  of  water  from  the  upper  part  of  the  Turfin  Bum  being 
to  the  damage  and  loss  of  the  estate. 

*^  Now,  abstracting  from  the  case  the  fact  of  the  late  Mr.  Charles  Macintosh  being  a 
partner  of  the  Campsie  Company  when,  as  landlord  of  the  ground,  he  sanctioned  the 
change  made  by  the  operation  described,  and  looking  at  the  case  simply  as  an  ordinary 
one  between  proprietor  and  lesse^,  the  Lord  Ordinary  humbly  thinks,  that  when  a  land- 
lord allows  and  sanctions  operations  done  under  such  circumstances,  and  performed  at 
considerable  expense  to  the  tenant,  and  giving  some  advantage  or  accommodation,  small 
though  it  be,  to  another  tenant  of  the  landlord's,  it  would  be  difficult  for  the  landlord  or 
his  heirs  (not  being  of  entail)  to  maintain  a  right  to  recall  the  privilege  as  on  the  footing 
of  simple  tolerance,  and  capriciously  to  alter  a  position  of  matters  which  he  had  impliedly 
given  his  assent  to,  though  no  writing  passed.  It  rather  appears  to  the  Lord  Ordinary 
that  the  landlord,  in  these  circumstances,  would  be  bound  to  leave  matters  as  they  stand 
during  the  currency  of  the  lease.  Considered  under  the  analogy  of  other  cases  of 
tenancy,  it  is  conceived  that  the  defenders  are  in  as  favourable  a  position  as  any  tenants 
could  be  placed  in. 

'*  In  the  relation  of  the  Alimi  Company  to  the  proprietor  of  Campsie,  their  principal 
and  more  important  character  has  all  along  been  that  of  lessees  of  the  aliun-slate  manu- 
^tured  by  them  at  their  works  on  the  feu.  The  lease  and  the  feu-contract  were  entered 
into  of  the  same  date.  Without  the  lease  the  feu  would  not  have  been  taken,  nor  the 
works  erected  have  existed.  The  feu-right  itself  bears  on  its  face  that  it  was  granted  to 
the  company  to  erect  buildings  and  machinery  for  the  purpose  of  manufacturing  alum ; 
and  the  privileges  as  to  water  granted  under  the  feu-right  are  in  reference  to  the  works 
to  be  erected  for  the  manufacture.  The  Lord  Ordinary  thus  thinks  it  legitimate  to 
hold  that  the  change  in  the  mode  of  supplying  water  to  the  works  is  to  be  connected 
with  the  company's  character  of  lessees  of  the  alum-slate,  for  the  manufacture  of  which 
at  the  works  it  is  required.  And  so,  while  the  company's  lease  is  current,  the  supply 
acquired  by  them  under  the  sanction  of  the  previous  proprietors  ought  to  be  continued. 
It  would  be  Q  differe;)t  thin^  if,  as  feuars,  they  wer^  to  insist  o|i  a  permi^nent  right  tp 
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the  mode  of  supply  now  obtained ;  but  they  have  not  pushed  their  ptetentions  that 
length. 

''  The  defenders'  possession  continued  under  Mr.  George  Macintodi,  the  elder  son  of 
Charles  Macintosh,  and  who  elected  to  take  the  estate  of  Campsie  as  part  of  his  fither'e 
succession.  That  gentleman  was  a  partner  when  the  operations  were  made,  and  continued 
in  the  company,  till  his  sudden  death  in  1848.  The  defenders  have  pleaded  on  the 
agreements  between  him  and  the  company,  as  to  the  leases  whereby  alterations  were 
made  thereon,  and  payment  of  a  fixed  rent  for  the  alumndate  secured  to  the  pro- 
prietor. Without  attaching  much  importance  to  this  agreement,  it  is  thought  not  to 
be  immaterial  that  such  a  transaction  took  place  during  the  possession  of  the  CGmpany 
of  the  new  cut  and  reservoir,  and  the  supply  of  water  thence  drawn  from  the  Tuiim 
Bum. 

The  pursuer  reclaimed. 

At  advising  (parties  having  renounced  probation) — 

Lord  Freaident, — ^The  Lord  Ordinary  has  in  this  case  found  against  the  pursuer  in 
the  matters  of  the  cut  and  reservoir ;  and  the  greater  part  of  the  argument  submitted  to 
us  has  reference  to  that  branch  of  the  case  which  seems  to  be,  in  the  opinion  of  bodi 
]3arties,  the  most  important  part  of  it.  Nothing  is  before  us  which  can  show  the  extent 
of  right  alleged  to  have  been  given  in  regard  to  this  matter,  nor  is  there  any  distinct 
agreement  stated  to  have  been  entered  into.  We  have,  however,  the  fact  of  the  reser- 
voir and  cut  having  been  constructed,  and  it  seems  to  be  at  least  admitted  that  there  was 
no  written  contract  in  connection  with  them.  They  appear  to  have  been  made  in  1841 
The  lease  was  entered  into  in  1807,  for  the  carrying  on  of  mineral  operations.  At  last, 
in  1846  or  1847,  it  was  extended  to  the  year  1851,  its  conditions,  and  especially  the 
interests  of  the  landlord,  being  then  considerably  altered.  The  original  lease  was  then 
taken  from  Sir  Archibald  Edmonstone,  but  before  the  cut  and  reservoir  were  made 
Charles  Macintosh  became  proprietor.  We  have  here,  therefore,  the  case,  not  merely 
of  a  proprietor,  but  of  a  proprietor  who  was  also  a  partner  of  the  company  who  were 
the  tenants,  and  therefore,  to  some  extent,  his  own  tenant.  It  is  said  that  the  esse 
ought  to  be  looked  at  as  a  simple  case  of  proprietor  and  lessee.  The  difficulty  arises, 
however,  from  this  complication  of  relations,  and  from  the  want  of  anything  placed 
before  us  by  the  parties  themselves  which  puts  the  relation  in  a  clearer  light  The 
right  of  the  defenders,  moreover,  is  a  temporary  one,  and  terminates  with  the  lease. 
There  has  been  an  operation  performed  upon  the  property  of  the  pursuer,  and  the 
defenders,  having  acquiesced  in  the  judgment  of  the  Lord  Ordinary,  do  not  now  contend 
for  a  permanent  or  perpetual  interest  in  it. 

It  is  certain  that  this  is  no  part  or  pertinent  either  of  the  [76]  feus  granted  or  of 
the  subjects  let  by  the  leases.  It  being  an  operation,  therefore,  upon  the  pursaer's 
property,  and  he  asserting  an  interest  in  it,  the  question  is — what  right  have  the 
defenders  to  continue  in  possession  of  this  portion  of  his  property  ?  We  now  come  to 
consider  what  is  the  nature  of  that  temporary  interest  which  they  maintain.  We  hare 
seen  that  it  was  no  part  of  the  subject  originally  let.  The  Lord  Ordinary,  however,  has 
found  it  has  been  let  in  to  the  lease,  so  as  to  endure  with  it.  The  cut^  it  is  stated,  was 
made  at  the  expense  of  the  company.  That  must  be  held  to  be  the  state  of  the  facts.  The 
pursuer  himself  says  so.  Having  been  made  by  them  does  not  make  it  their  property; 
and  that  is  not  contended  for,  nor  held  by  the  Lord  Ordinary.  There  is  no  absolute  or 
perfect  right  established  in  it.  It  was  made  in  1842,  and  tjie  defenders  say  it  was  to 
endure  till  1866.  The  pursuer,  on  the  other  hand,  says  it  was  only  to  last  till  1851. 
In  order  to  judge  of  this  we  should  require  some  specification  of  the  expense.  The 
more  expensive  it  was,  the  longer  it  may  be  presumed  to  have  been  intended  to  last 
But  we  have  no  such  evidence  before  us. 

Now,  at  that  time  Macintosh  and  his  son  held  an  overwhelming  amount  of  Ae 
shares  of  the  company,  and  the  great  burden  of  this  expense  must  have  fallen  upon 
them.  The  fact  of  its  being  made  with  the  funds  of  the  company  is  therefore  of  little 
importance.  The  essential  fact  is  that  the  Macintoshes  allowed  it  to  be  done.  As  to 
the  alleged  benefit  to  the  farm,  we  see  nothing  of  its  extent,  so  that  that  element  is  of 
no  weight  here.  Be  that  as  it  may,  we  come,  finally,  to  the  conclusion,  that  these 
structures  must  have  been  intended  to  last  for  a  certain  time,  and  no  longer.  It  is 
unfortunate  that  we  have  no  minute  of  the  company,  nor  any  entry  in  their  books 
before  us,  whioh  oan  throw  light  on  this  subject.    The  presumption  is,  that  Macintosh 
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being  then  the  chief  partner,  it  was  not  to  last  longer  than  the  company  as  then  con- 
stituted. They  had  been  making  great  profits  at  that  time  by  their  prussiate  of  potass, 
and  very  probably  there  was  no  very  definite  idea  in  their  minds  on  this  matter. 

Now,  all  this  difficulty  and  obscurity  stand  in  the  way  of  the  defenders,  for  they  are 
asserting  a  ri^t  to  what  is  admittedly  in  another  man's  property,  and  the  ontis,  there- 
fore, lies  upon  them.     If  they  do  not  succeed  in  this,  the  way  is  clear  for  the  pursuer. 

The  most  natural  view,  certainly,  is,  that  the  thing  was  done  in  reference  to  the 
endurance  of  the  company.  It  is  not  necessary  for  this,  to  find  that  it  was  constructed 
so  as  to  endure  exactly  to  the  year  1851,  and  the  pursuer  does  not  so  put  it.  He  rather 
seems  to  hold  it  as  a  thing  which  was  permitted,  but  might  be  recalled.  He  has  waived 
bis  objection,  however,  until  the  present  time,  so  that  the  ground  is  not  now  available 
to  the  other  party,  unless  he  has  been  able  to  show  that  the  work  was  constructed  so  as 
to  endure  to  1866.     This,  however,  he  has  not  done. 

On  the  other  branch  I  concur  with  the  Lord  Ordinary,  who  has  put  it  clearly. 

Lord  Ivory, — I  have  paid  great  attention  to  this  case,  but  it  cannot  be  said  to  be  in 
a  very  satisfactory  shape.  At  first  I  was  carried  away  by  the  Lord  Ordinary's  reasoning ; 
but  I  have  found  no  very  distinct  principle  ,  pervading  the  matter.  The  Lord 
Ordinary  puts  it  as  a  case  of  implied  contract.  This  is  a  somewhat  loose  foundation 
in  a  question  of  property.  He  has  no  finding  that  there  was  any  agreement,  and  seems 
to  have  arrived  at  a  general  conclusion,  iota  re  perspeeia.  This,  however,  will  not  do. 
If  there  is  neither  abstract  rule  nor  legal  principle  applicable  to  it^  the  question  ought  to 
have  been  brought  before  a  jury.  I  do  not  think  it  can  stand  upon  the  principle  of 
personal  exception  against  the  pursuer ;  and  as  for  implied  contract,  I  cannot  find  it  in 
the  record — (reads  the  conclusions  of  the  summon3).  The  third  plea  is,  that  it  was  done 
with  the  knowledge  and  acquiescence  of  the  pursuer's  father  and  brother,  &c.  This  will 
not  do  unless  there  is  a  case  of  some  mutual  concession. 

Here  the  issue  is  not  one  of  unfinished  contract,  but,  if  it  is  anything  at  all,  of 
substantive  agreement.  The  sixth  plea  is — (reads  it).  Now,  this  extension  of  the 
lease  does  not  appear  to  me  to  have  any  reference  to  the  cut  and  reservoir  at  all,  and 
it  cannot  be  drawn  into  this  dispute.  I  see  my  way  better  in  the  direction  of  the  view 
taken  by  your  Lordship,  and  the  Lord  Ordinary  seems  to  have  had  an  occasional  glimpse 
of  it.  I  mean,  that  the  operation  was  done  for  the  partners  at  thai  time.  There  were 
then  sixteen-twentieths  of  the  shares  in  the  hands  of  Macintosh  and  his  son.  He 
therefore  must  have  paid  that  proportion  of  the  expense,  and  that  proportion  of  the 
benefit  derived  from  it  accrued  directly  to  himself.  It  is  not  on  that  account  to  be  pre- 
sumed that  he  meant  to  part  with  his  right  to  a  portion  of  his  own  estate  for  a  time 
beyond  the  endurance  of  that  interest  which  led  him  into  the  transaction.  It  was  to 
the  interest  of  the  partnership,  and  of  himself  as  a  partner,  that  it  had  reference. 

The  question  is  before  us  only  in  reference  to  a  period  subsequent  to  1851.  I  should 
have  doubted  the  defenders'  right  before  that  time.     A  fortiori^  I  doubt  it  now. 

As  to  the  other  branch  of  the  case,  it  is  evident  that  we  must  adhere. 

Lord  OurrieMlL — The  main  question  is — whether  the  defenders  have  shown  a  valid 
rigbt  to  the  portion  of  ground  occupied  as  a  reservoir  and  cut.  The  property,  on  which 
they  are,  is  admitted  to  belong  to  the  pursuer.  The  onuSy  therefore,  lies  on  the  defenders 
to  show  that  they  have  acquired  this  right.  Now,  on  what  title  do  they  claim  it  1  In 
the  record  are  mentioned  Uiree  feu-contracts  and  two  mineral  leases.  Can  the  defenders 
show  a  right  to  the  reservoir  and  cut  through  any  of  these  ?  If  so,  they  must  tell  us 
through  which  of  them  it  is  so.  If  these  rights  were  to  be  sold  or  assigned  separately, 
under  which  of  them  would  it  go  ?  Not  under  any  of  the  feus,  for  it  is  admitted  not  to 
be  permanent.  It  is  also  admitted  not  to  be  a  pertinent  of  the  coal  and  lime.  It  must 
therefore  be  an  accessory  of  the  schistus,  and  if  so,  how  ?  The  defender  has  made  no 
such  statement.  There  was  some  change  made  in  this  lease  in  1847  ;  but  I  find  there  no 
such  element  as  this.  I  rather  think  that  the  document  by  which  this  change  was  effected 
militates  strongly. the  other  way,  for  it  concludes  with  a  declaration  that  the  original 
lease,  "  except  in  so  far  as  it  is  hereby  altered,"  is  to  be  binding  on  both  parties.  The 
defenders  have  therefore  completely  failed. 

Lord  Deas  concurred. 

The  following  interlocutor  was  pronounced : — 

"Alter  the  interlocutor  of  the  Lord  Ordinary  submitted  to  review,  in  so  far  as 
regards  the  reservoir  and  cut  referred  to  in  the  summons,  and  the  iise  of  the  water  of 
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the  Tnrfin  by  means  thereof ;  and  in  regard  to  the  said  reservoir  and  cut^  and  the  use  of 
the  said  water  by  means  thereof,  they  find  that^  from  and  since  the  2l8t  day  of  July 
1851,  the  defenders  were  not  and  are  not  now  entitled  to  use  the  water  of  the  itid 
Turfin  or  Glenburn  by  means  of  the  said  cut  and  reservoir,  or  to  use  the  said  cut  or 
reservoir  themselves,  and  to  this  extent  and  effect  repel  the  defences ;  reserving  to  the 
defenders  all  right  to  water,  either  from  the  said  Turfin  or  Glenburn,  or  otherwise 
derived,  competent  to  them  at  and  prior  to  the  date  of  construction  of  the  said  cut  and 
reservoir,  and  of  the  water  of  the  said  Turfin  or  Glenburn  being  carried  into  the  same : 
And  before  further  answer  as  to  that  portion  of  the  conclusions  of  the  suxudobi 
wherein  the  pursuer  insists  that  the  defenders  should  be  decerned  forthwith  to  desist 
from  using  the  said  water,  and  cut  and  reservoir,  and  to  a  claim  by  the  defenders  to  use 
part  of  said  cut  for  water  from  the  mines,  allow  the  defenders,  on  or  before  the  box-day 
in  the  recess,  to  give  in  a  minute,  setting  forth  the  grounds  connected  with  the  subjeet- 
matter  of  the  above  reservation  upon  which  they  oppose  such  decree  now  going  out ; 
and  also,  the  qualifications  and  conditions  (if  any),  in  respect  of  time,  mode  of  executiim, 
or  otherwise,  which  they  contend  ought  to  be,  and  can  competently  in  this  action  be 
adjected  to  such  decree  :  Quoad  ultrUf  they  adhere  to  the  interlocutor  and  decree  of  the 
Lord  Ordinary,  with  this  qualification,  that  it  is  not  to  be  held  as  implying  an  ohiigk- 
tion  on  the  defenders  to  remove  the  refuse  of  the  alum  ore,  or  the  refuse  from  Uie 
manufacture  of  prussiate  of  potash,  and  refuse  the  reclaiming  note  for  the  defenders : 
Allow  the  interlocutor  and  decree,  so  far  as  thus  adhered  to,  to  go  out  and  be  extracted, 
and  decern ;  but  supersede  such  extract  for  two  months  from  this  date :  Find  the 
defenders  liable  in  the  expenses  hitherto  incurred  by  the  pursuer,  and  remits"  &c. 
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John  Eddie,  Pursuer. — Paitany  Young, 

Thb  Monklands  Railway  Co.,  Defenders.— -Dean  of  Faculty  (Inglis),  OiffML 

A<preemefnt — Obligation — Railtoay — Equal  Rates  Clatue. — A  railway  company  were  bound 
by  their  Act  to  charge  equal  rates  on  all  goods  carried  by  them  along  their  line.  At 
the  request  of  a  party,  they  constructed  a  branch  line  to  his  coalpits,  he  agreeing  to 
pay  a  certain  sum  per  ton  for  the  transit  of  his  coals  along  the  branch  line.  After 
the  lapse  of  eight  years  he  brought  an  action  against  the  company  for  repetition  of  the 
whole  sums  paid  by  him  for  the  use  of  the  branch  line,  averring  that  he  had  discovered 
the  payments  to  be  an  overcharge,  because  other  traders  who  used  the  line  for  a 
similar  distance  were  charged  a  smaller  sum — Held  that  the  pursuer  could  not  reeile 
from  his  agreement,  and  Uiat  having  paid  according  to  a  lawfully  published  table  of 
dues,  he  was  not  entitled,  in  an  ordinary  action  of  repetition,  to  set  it  aside  as  ill^aL 

The  pursuer  is  tacksman  of  the  coalpits  at  Drumshangie,  New  Monkland,  near  the 
Ballochney  Railway.  In  1837  the  Ballochney  Railway  Co.,  now  merged  in  and  repre> 
sented  by  the  defenders,  made  a  branch  line  for  about  three-fourths  of  a  mile  through 
Drumshangie  farm  to  the  pursuer's  pits,  on  an  agreement  between  the  railway  company 
and  the  pursuer,  whereby  he  agreed  to  pay  for  the  use  of  the  branch  line  2^.  per  ton  for 
coals,  [478]  and  Id.  for  dross.  He  also  agreed  to  transmit  minerals  along  the  line  sdfi- 
cient  to  amount,  at  the  rates  fixed,  to  L.140,  12s.  6d.  per  annum. 

In  1843  the  Railway  company  raised  an  action  in  the  Sheriff-Court  of  Lanarkshire  for 
sums  alleged  to  be  due  under  the  agreement.  The  Sheriff  decided  against  the  company, 
on  the  ground  that  the  agreement  was  beyond  their  statutory  power,  and  could  not  be 
enforced.     This  judgment  was  acquiesced  in. 

The  pursuer  then  instituted  the  present  action  in  the  Sheriff-Court,  claiming  repay- 
ment, first,  of  a  sum  of  LI  03,  68.,  being  the  value  of  coals  furnished  to  the  company 
prior  to  July  1842 ;  and,  second,  of  L.298,  5s.  7^d.,  as  an  alleged  excess  of  rates  paid  by 
him  for  the  transmission  of  coal  and  dross  from  Drumshangie  to  the  western  terminus 
of  the  Ballochney  Railway,  above  the  amount  legally  exigible. 

The  first  claim  was  met  by  the  railway  company  by  a  defence  of  prescription,  which 
was  eventually  sustained  by  the  Court  on  4th  July  1855. — Vide  suyra,  zxvii.  636, 
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Chi  the  second  claim  the  Sheriff,  on  16th  March  1852,  found 

^'  that,  upon  the  pursuer's  own  showing,  tihe  overpayments  which  he  alleges  he  made  the 
defenders  for  tonnage  dues,  and  for  which  alleged  overpayments  he  now  seeks  repetition, 
were  made,  not  in  ignorance  of  fact,  but  in  a  mistaken  construction  of  his  liability,  under 
an  agreement  between  the  parties,  and  that  therefore  he  is  not  entitled  to  repetition  of 
said  overpayments." 

The  Lord  Ordinary  adhered  to  the  judgment  of  the  Sheriff,  with  the  following 
note : — 

"  The  other  branch  of  the  case,  which  constitutes  a  ccmdictio  indehitij  or  for  damages, 
is  involved  in  more  obscurity.  But  the  Lord  Ordinary  thinks  the  interlocutor  of  the 
Sheriff-substitute,  of  16th  March  1852,  by  which  this  part  of  the  case  has  been  disposed 
of,  and  which  on  this  branch  was  not  altered  by  the  Sheriff,  is  well-founded. 

"  By  the  agreement  between  the  advocator  and  the  railway  company,  a  minimum 
rate  was  guaranteed  by  him,  which  exceeded  the  rates  actually  paid  by  him.  The 
company  have  been  found  in  the  former  action  not  entitled  to  sue  for  the  difference 
from  defect  of  legal  title.  But  it  is  a  totally  different  question  whether  they  are  not 
entitled  to  retain  what  was  actually  paid.  The  circumstance  that  the  rates  actually 
paid  were  higher  than  could  have  been  demanded  under  the  statutes,  is  not  conclusive 
in  the  question  of  repetition,  since  those  rates  were  less  than  the  minimum  for  which 
the  advocator  became  bound  under  the  agreement.  In  shorty  the  agreement  may  be  a 
good  title  to  retain  what  was  paid,  although  insufficient  as  a  title  to  pursue  for  the  differ- 
ence between  what  was  paid  and  the  minimum  guaranteed  by  it." 

Upon  this  part  of  the  case  the  Court,  after  having  sustained  the  plea  of  prescription, 
found  that  the  facts  were  not  sufficiently  ascertained  to  enable  them  to  pronounce  judg- 
ment, and  they  allowed  each  party  a  proof  of  their  averments. 

The  pursuer  was  examined  as  a  witness,  and  deponed  that  the  distance  from 
Drumshangie  to  Kirkintilloch  Jimction,  which  is  the  western  terminus  of  the  Ballochney 
Railway,  was  2  miles  7  furlongs  and  48  yards,  of  which  the  branch  line  from 
Drmushangie  formed  about  three-fourths  of  a  mile.     He  then  continued — 

"  After  I  began  to  use  the  branch,  I  was  charged  for  the  use  of  the  branch  and  main 
line  together,  in  the  weekly  bills  rendered — that  is,  in  slump.  The  charge  made  for 
both  was  8}d.  per  ton  for  coals.;  and,  I  think,  7M.  per  ton  for  dross ;  at  all  events,  the 
dross  was  charged  to  me  Id.  per  ton  above  the  other  traders.  The  accounts  were  always 
rendered  for  the  dues  in  slump  while  I  had  the  pit,  and  I  paid  accordingly,  without 
distinction  of  lines.  I  received  accounts  from  time  to  time  from  the  defenders,  for  a 
residue  of  fixed  rent  for  the  use  of  the  branch.  These  claims  I  refused  to  pay,  because 
I  considered  I  was  not  liable.  When  I  got  these  accoimte  I  never  recognized  or  pro- 
mised to  pay  them  at  any  time.  I  was  in  the  practice  of  furnishing  coals  to  the 
company.  The  Ballochney  Company  raised  an  action  against  me  ia  August  1843, 
claiming  certain  sums  as  balances  stated  to  be  due  to  them  for  fixed  rents,  amoimting, 
in  cumuhy  to  L.2d5,  6s.  4d.,  deducting  a  sum  of  L.10d,  6s.,  stated  as  paid  to  account.  I 
resisted  tiiat  action,  and  I  was  assoilzied,  with  expenses. 

'^  In  the  course  of  that  action  against  me  the  company  produced  their  books.  On 
examination  of  these  books,  my  agent,  Mr.  Aiton,  and  myself,  found  that  I  had  been 
charged,  in  proportion  to  the  distance  travelled,  higher  than  the  other  traders.  Before 
that  time  I  had  no  knowledge  that  I  was  overcharged.  I  had  no  means  of  knowing 
what  other  traders  were  charged  before  I  saw  these  books.  At  my  request,  Mr.  Aiton 
made  up  a  statement  from  these  books  of  the  rates  or  charges  per  ton  made  by  the 
Ballochney  Railway  Company  for  coals  carried  along  the  Ballochney  Railway  and 
branches  from  1839  to  1843.  The  quantities  of  coal  and  dross  stated  in  that  account, 
were  taken  from  the  books  of  the  defenders,  and  were  sent  by  me,  from  my  pit,  to  the 
Kirkintilloch  Junction.  I  accompanied  Mr.  Baird  along  the  line  when  he  made  the 
sketch.  No.  48  of  process.  He  commenced  his  measurements  at  the  Kirkintilloch 
Junction  to  the  position  of  the  different  pits  mentioned  on  the  sketch,  as  belonging  to 
Mr.  Wilson,  Messrs.  Baird,  Dr.  Brown,  and  Addie  and  Miller,  and  my  own  pit  at 
Drumshangie.  According  to  the  distance  from  the  pits  belonging  to  these  four  parties, 
as  compared  with  the  distance  from  my  pit  to  the  Kirkintilloch  Junction,  I  was  charged 
2|d.  per  ton  more  on  coals,  and  Id.  per  ton  more  on  dross  than  they  were.  Taking  the 
overcharge  at  2M.  per  ton,  the  amount  overcharged  on  coals  was  L.265,  15s.,  and  on 
dross  L.32,  10s.  7^d.,  amounting,  in  cwntdoj  to  L.298,  5s.  7|d.     I  never  saw  any  tables 
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of  rates  or  tariffs  put  up  at  the  collectors'  offices,  or  anywhere  else,  during  the  period  I 
wrought  said  pit." 

In  the  agreement  entered  into  hy  the  pursuer  prior  to  the  formation  of  the  hranch 
line,  he  hound  himself  to  transmit 

"  along  the  said  hranch  railway,  and  the  main  line  of  the  said  Ballochney  Railway,  and 
not  otherwise,  all  coals  and  dross  which  may  he  put  out  from  the  said  seams  so  let  to 
me,  and  may  not  he  consumed  or  sold  for  country  use  upon  the  hill,  and  shall  pay  to  tb6 
said  company  such  tonnage  dues  and  rates  for  the  use  of  the  said  hranch  nulway  and 
main  railway  respectively,  as  are  authorized  and  allowed  to  he  taken  hy  the  statutes 
passed  in  favour  of  the  said  company,  or  as  have  heen  or  may  he  modified  and  fixed  bj 
the  said  company  from  time  to  time,  at  or  within  the  limits  of  charge  fixed  and  sace^ 
tained  hy  the  said  statutes  here  referred  to,  and  held  as  repeated  hrevUattB  causa:  More- 
over, and  for  the  causes  foresaid,  and  in  order  to  insure  a  certain  traffic  at  least  anaing 
from  the  formation  of  the  said  hranch  railway,  and  a  certedn  return  therefrom,  I  hereby 
hind  and  ohlige  myself  and  my  foresaids,  all  jointly  and  severally,  as  aforesaid,  to  content 
and  pay  to  the  Ballochney  Railway  Company  and  their  successors,  the  principal  sum  of 
L.140,  12s.  6d.,  in  name  of  minimum  tonnage  dues,  for  the  use  of  that  portion  required 
hy  me,  not  exceeding  three-quarters  of  a  mile  of  the  said  intended  hranch  railway,  and 
that  yearly  and  for  each  year  from  and  after  the  date  of  the  formation  of  the  same,  to 
the  said  farm  of  Drumshangie,  during  eJl  the  years  and  days  of  the  duration  of  the  fore- 
said lease  thereafter :  *  *  *  But  declaring  cJways,  as  it  is  herehy  expressly  provided  and 
declared,  that  I  or  my  successors  in  the  said  tack  shall  he  entitled  to  deduction  and 
ahatement  from  the  foresaid  sum  of  L.140,  12s.  6d.,  at  the  terms  foresaid,  to  a  sum 
equal  to  2^d.  per  ton  on  whatever  quantity  of  coals,  and  Id.  per  ton  on  whatever 
quantity  of  dross  may  appear  from  the  hook  or  books  kept  hy  the  collector  or  ooUectois 
of  toUs  on  the  BaUochney  Railway  (in  lieu  of  all  other  proof),  to  have  been  sent  or 
transmitted,  previous  to  each  term  of  payment,  from  my  pits  or  mines  in  the  said  &im 
of  Drumshangie,  by  means  of  the  said  branch  railway  and  the  main  line  of  the  Ballochney 
Railway :  But  providing,  that  in  case  the  quantity  of  coals  or  dross  sent  and  [479]  trans- 
mitted as  aforesaid,  previous  to  any  term  of  payment  of  the  said  tonnage  duty,  calculated 
at  the  rates  foresaid,  may  appear  to  exceed  the  specific  sum  hereby  payable,  yet  do 
deduction,  abatement,  or  repetition,  shall  be  due  on  account  of  such  excess,  the  benefit 
whereof  shall  fall  and  accrue  to  the  said  company :  And  further  providing,  that  nothing 
herein  contained  shall  affect,  or  be  construed  to  affect,  the  rates  and  tonnages  chargeable 
by  the  said  company,  agreeably  to  the  rates  authorized  and  allowed  by  the  statutes 
passed  in  their  favour,  upon  coals  or  other  articles  to  be  transmitted  by  me,  or  my 
successors  or  others,  along  the  said  intended  branch  railway,  or  the  main  line  of  the 
Ballochney  Railway,  or  any  part  thereof, — all  which  rates  and  tonnages  shall  be 
regulated  by,  and  chargeable  according  to  the  rates  authorized  and  allowed  hy  the  said 
statutes." 

At  the  time  the  agreement  was  entered  into  the  Ballochney  Railway  was  regulated 
by  the  Act  7  Geo.  IV.,  c.  48,  which  contained  the  following  clause  as  to  rates : — 

''Sect.  51.  Provided  always,  and  be  it  enacted,  that  equal  and  the  like  rates  or 
tolls  per  mile,  or  proportionally,  shall  be  charged  upon  all  coals,  goods,  or  other 
articles  of  the  same  description,  carried  equal  distances  along  the  said  railway,  from 
whatever  place  such  coals  and  other  articles  shall  come  or  be  brought,  or  to  whaterer 
place  the  same  shall  be  carried." 

The  defenders  adduced  their  collector,  who  deponed  that  there  were  printed  tabks 
of  rates,  and  that 

"  Mr.  Eddie  was  charged  according  to  the  rates  in  the  bill  or  table  of  30th  Septemba 
1839,  subsequent  to  that  date.  But  in  addition  to  the  charge  of  5d.  specified  in  the 
said  table  as  the  charge  for  '  any  distance  above  one-and-a-half  miles,'  and  in  addition 
to  Hd.  per  ton  for  descending  incline  planes,  he  was  charged  2^.  per  ton — ^making  in 
all  dfd.  per  ton.  I  understood  that  the  2^.  was  paid  on  account  of  some  branch,  but 
in  making  the  charge,  I  proceeded  upon  orders  which  I  received  from  Mr.  Dodds,  the 
manager." 

On  this  statement  of  facts  the  pursuer  argued,  that  the  equal  rates  clause  applied 
both  to  the  branch  and  to  the  main  line  of  railway;  that  it  was  illegal  to  have 
charged  the  pursuer  more  than  the  other  traders  on  ^e  line.  The  deed  of  agreement 
itself  referred  to  the  statutory  rate,  aiid  according  to  that  tbe?e  had  b^eii  ^  overcharge 
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of  2^.  per  ton  on  all  the  coals  sent  by  the  pursuer  to  the  western  terminus  of  the 
Balloclmey  Railway.  The  table  of  dues  founded  on  by  the  defenders  was  not  brought 
forward  in  this  case  till  the  very  close  of  the  proof.  Besides,  if  the  table  of  rates  was 
illegal,  it  did  not  require  an  action  of  reduction  to  set  it  aside. — Parker  v.  Western 
RaUway,  6  Rly.  Cases,  p.  776,  and  Finnie  v.  The  Glasgow  and  South- Western  Railway 
(3o.,  22d  May  1855,  auprOy  xxvii.  379. 

Answered. — The  pursuer  having  entered  into  a  regular  agreement  with  the  railway 
company,  he  was  bound  to  fidfil  it.  The  case  does  not  come  under  the  equal  rates 
clause  in  the  act  at  all.  There  was  a  lawfully  published  rate  of  dues,  according  to 
which  the  pursuer  was  charged,  and  which  he  paid.  He  was  not  entitled  to  repetition 
without  reducing  it^  and  there  were  no  averments  on  the  record  calculated  to  raise  such 
a  question. 

At  advising — 

Lord  Juslice-Clerk. — I  have  never  seen  a  pursuer  more  completely  wrong  in  point 
of  fact  and  law.  The  case  is,  indeed,  overloaded  with  facts.  This  is  an  action  for 
repetition  of  money  on  the  ground  that  it  was  an  overcharge.  Now,  if  the  pursuer 
was  bound  to  pay  the  money,  there  is  an  end  of  the  case.  That  is  the  simple  point  at 
issue.  I  only  look  to  this — was  the  money  paid  under  an  obligation  1  The  matter 
seems  one  of  the  simplest  kind.  Mr.  Eddie  hsd  coalworks  at  a  short  distance  from  the 
railway.  It  was  an  object  to  get  a  communication  with  it.  He  does  not  choose  to 
make  it  himself.  He  advises  the  company  to  make  it,  and  he  gives  us  a  very  clear 
account  of  the  arrangement.  He  says — (reads).  This  is  the  sum  and  substance  of  the 
fact.  It  was  proposed  from  the  first  that  he  should  pay  24d.  per  ton.  How  can  he 
affect  ignorance  that  this  was  on  account  of  the  branch  line?  How  can  he  say  this 
was  an  illegal  charge,  when  he  says  it  was  the  result  of  an  arrangement  he  had  entered 
into  with  the  company,  and  which  he  had  to  pay  over  and  above  the  charge  for  the 
main  line.  Is  the  agreement  anything  but  a  reduction  into  writing  of  what  Eddie  says 
himself  was  the  substance  of  it  ?  The  agreement  says — (reads).  If  none  of  these  coals 
went  on  the  line,  he  was  to  pay  in  the  manner  and  form  authorized  in  the  act — he  was 
to  pay  such  rates^ — (Quotes  agreement).  The  payment  weekly  of  the  dues  was  to  be 
imputed  to  the  fixed  payment ;  if  these  did  not  exceed  the  sum,  then  that  was  to  be 
paid.  In  that  view  the  agreement  is  one  of  the  clearest  I  ever  saw.  The  money  was 
due.  The  2^d.  was  due,  and  the  arranged  payment,  in  respect  of  which  he  was  to  be 
paid  2 Jd.,  in  order  that  there  should  be  due  remuneration  to  the  company ;  and  if 
15,000  tons  of  coal  were  not  sent^  then  he  was  to  pay  L.140,  as  the  nuntmum  of  tonnage 
dues. 

I  do  not  know  if  the  equal  rates  clause  applies  to  this  matter  or  not.  If  it  does  it 
can  only  be  to  the  main  Ime,  and  not  to  the  use  of  the  branch  line,  which  was  the 
object  of  separate,  distinct,  and  proper  agreement;  and  I  therefore  hold  the  pursuer 
was  bound  to  pay  this  2  j;d.  per  ton  on  all  the  coals  that  pass  along  this  line. 

I^rd  Murray. — I  entirely  concur.  The  pursuer  gained  the  first  case  in  the  Sherifi*- 
Court  by  a  wonderful  series  of  dilemmas ;  but  I  confess  I  have  always  had  a  decided 
opinion  against  the  pursuer  on  all  the  points,  and  I  have  seen  nothing  to  change  it. 
The  pursuer  has  had  the  full  benefit  of  a  proof ;  but  the  proof  goes  very  much  against 
him.  I  think  the  state  of  the  facts  is  clearly  against  the  pursuer.  He  paid  this  money 
under  an  agreement,  and  now  he  wants  it  back  because  other  people  paid  less.  That 
seems  the  whole. 

Liord  Wood. — As  I  read  the  summons  and  record  they  apply  only  to  the  case  of  a 
claim  for  recovery  of  2^.  per  ton  for  coals,  as  being  an  overcharge  for  the  use  of  the 
Drumshangie  branch  of  the  BaUochney  Railway,  paid  during  the  years  1839  to  1842, 
both  inclusive,  during  which  period  that  branch  was  not  brought  within  any  of  the 
statutes  obtained  by  the  railway  company.  The  whole  tonnage  charge  made  upon  the 
pursuer  was  8|d.,  for  passage  along  the  branch  line  and  main  line,  of  which,  it  is 
concluded,  2Jd.  ought  to  be  repaid.  No  doubt  Mr.  Patton  in  his  address  said,  that  if 
he  failed  in  that,  then  he  claimed,  and  that  under  the  summons  he  was  entitled  to 
claim,  a  deduction  of  the  2^d.  from  the  charge  of  6 Jd.,  which,  in  that  view,  he  said, 
and,  I  think,  truly  said,  was  the  charge  made  upon  the  pursuer  for  his  goods  passing 
along  the  main  line,  and  which  he  alleged  was  an  overcharge,  inasmuch  as,  having 
regard  to  the  distance  his  goods  travelled  along  the  main  line,  he  was  charged  more  than 
other  traders  using  that  line  were  charged  for  a  similar  distance,  and  which,  as  it  was 
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alleged,  the  defenders,  under  the  equal  rates  clause,  were  not  entitled  to  do.  ^ow,  I 
cannot  think  that  that  is  a  case  which  is  within  the  record.  Indeed  I  do  not  see  how 
a  conclusion  for  repetition  of  a  precise  sum  of  2^.  per  ton  could  fit  such  a  case,  unless 
it  had  been  specifically  set  forth  that  some  particular  trader  had  been  charged  at  a 
particular  rate  per  mile,  or  part  of  a  mile ;  that  the  rate  so  charged  was  lower  than  the 
rate  charged  on  the  pursuer's  goods  for  the  same  distance ;  and  that  the  excess  charged 
against  the  pursuer,  upon  the  length  of  the  main  line  us^  by  him,  compared  with  the 
lower  rate  charged  for  the  same  distance  against  the  other  trader,  was  the  precise  sain 
of  2^.,  being  the  definite  sum  of  which  repetition  is  concluded  for.  But  there  is  no 
case  of  that  kind  stated. 

I  therefore  throw  out  of  view  all  that  portion  of  the  pursuer's  contention,  and  the 
argument  submitted  in  reference  to  it,  upon  the  equal  rates  clause  in  the  statutes,  and 
shall  only  consider  whether  there  is  any  ground  for  a  claim  of  repetition  of  the  2^.,  as 
being  a  charge  made  for  the  use  of  the  Drumshangie  branch,  which  the  defenders  had 
no  right  to  make,  and  which  the  pursuer  says  he  paid  in  ignorance  that  he  was  doing 
what  he  was  not  bound  to  do. 

The  branch,  as  we  see  from  the  terms  of  the  bond  or  agreement  entered  into  between 
the  pursuer  and  defenders  or  their  predecessors,  was  made  upon  the  application  of  tiie 
pursuer,  and  without  the  defenders  having  any  statutory  powers  to  make,  and  by  the 
construction  of  which  a  considerable  expense  [480]  would  be  incurred.  And  it  is  an 
undisputed  fact,  that  when  it  was  made,  the  use  of  it  during  the  whole  period  in 
question  took  place  while  as  yet  no  statutory  provisions  applied  to  it  by  statutory 
enactment.  The  whole  matter,  therefore,  stands  upon  the  agreement  which,  upon  the 
defenders  voluntarily,  and  by  arrangement  with  the  pursuer,  consenting  to  construct  the 
branch  line,  was  entered  into  in  order  to  regulate  the  rights  of  parties  in  the  absence  of 
any  statute  for  that  branch. 

Now,  by  the  agreement,  the  pursuer  binds  himself  to  transport  along  the  branch  Une 
and  main  line  from  his  coalfield,  at  least  15,000  tons  of  coals  annually.  He  guaranteed 
that  that  quantity  should  be  transmitted  annually.  He  also  binds  himself,  in  order  to 
insure  a  certain  traffic  at  least  arising  from  the  formation  of  the  said  branch  railway, 
and  a  certain  return  therefrom,  to  pay  to  the  railway  company  "L.140,  12s.  6d.  yearly, 
in  name  of  minimum  tonnage  dues  for  the  use  of  that  portion  required  by  him,  not 
exceeding  three-quarters  of  a  mile  of  the  said  intended  branch  railway "  (being  the 
exact  length  of  it  from  the  pursuer's  pit  to  the  junction  with  the  main  fine),  and  that 
yearly,  at  two  terms,  Whitsunday  and  Martinmas.  The  pursuer,  therefore,  guarantees 
that  sum  to  be  paid  by  him  for  the  use  of  the  three-quarters  of  a  mile  of  the  branch 
line.  These  two  obligations  are  clear  upon  the  face  of  the  agreement.  Then  it  will  be 
found,  that,  applying  the  sum  of  L.140,  12s.  6d.,  which  the  pursuer  thus  became  bound 
absolutely  to  pay  annually,  to  the  15,000  tons  of  coals  which  he  became  bound  to 
transmit  along  the  branch  line  annually,  it  gives  a  charge  of  exactly  2^d.  per  ton  for  the 
use  of  the  three-quarters  of  a  mile  of  the  branch  railway.  And  this  being  the  case,  I 
should  say  that  it  was  clear,  that  by  the  agreement  the  pursuer  became  bound  to  pay  at 
the  rate  of  2^.  per  ton  for  the  use  of  the  branch  railway.  That  was  the  rate  at 
which  he  was  chargeable  for  coals  as  they  passed,  or  at  such  periods  as  might  be 
arranged,  and  at  the  end  of  each  half-year  there  weis  to  be  a  settlement  as  to  the  sum 
absolutely  undertaken  to  be  paid,  although  coals  yielding  its  amount  had  not  passed 
along  the  line.  How  that  was  to  be  worked  out  in  terms  of  the  agreement,  I  shall 
immediately  advert  to. 

But,  in  the  first  place,  I  wish  to  notice  a  provision  in  the  agreement,  in  order  to  see 
whether  it  in  any  respect  affects  either  the  nature  or  extent  of  the  pursuer's  obligation, 
M  I  have  already  stated  it.  The  provision  is,  that  the  pursuer  shall  transmit  along  the 
branch  line  and  main  line  his  coals,  as  there  set  forth,  "  and  shall  pay  " — (reads). 

Now,  it  appears  to  me,  that  the  meaning  of  this  provision  is  satisfactorily  explained 
by  referring  to  the  provision  in  the  Act  1826,  by  which  the  charges  on  the  main  line 
were  then  regulated.  Referring  to  section  50  of  that  act,  it  will  be  found  that  the  rate 
there  allowed  to  be  charged  is  3d.  per  ton  per  mile,  and  this,  for  three-quarters  of  a 
mile — the  length  of  the  Drumshangie  branch  to  be  used  by  the  pursuer — ^is  exactly  2Jd. 
And  when  there  is  combined  with  this  the  other  provision  of  the  agreement  to  which  I 
have  already  adverted,  I  think  there  can  be  no  doubt  that  what  was  meant  was  simply 
this,  that  2|d.  per  ton  was  the  sum  of  charge  which  was  to  be  paid  for  the  use  to  be 
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taken  of  the  branch  line  when  confitructed,  and  that  it  was  not  intended  to  bring  into 
the  agreement  the  operation  of  the  equal  rating  clause  of  the  statutes,  at  least  as  respects 
the  use  of  the  branch  line,  so  that  the  whole  conies  to  the  same  result  when  these 
provisions  are  taken  into  view,  as  would,  independently  of  it,  be  the  result  upon  the 
other  provisions  of  the  agreement. 

In  short)  the  real  import  of  the  agreement  is  this : — On  the  one  hand,  the  pursuer 
applies  to  the  railway  company  to  have  the  Drumshangie  branch  made  for  his  own 
accommodation,  and  which,  as  the  agreement  bears,  could  only  be  done  at  a  considerable 
expense,  but  he  is  ready  to  secure  this  railway  company  a  fair  indemnification.  On  the 
other  hand,  the  railway  company  are  willing,  if  they  construct  the  line,  to  be  satisfied 
with  a  sum  of  L.140,  12s.  6d.  being  guaranteed  to  them  by  the  pursuer  for  his  use  of 
it)  and  they  ask  no  more,  as  a  positive  indemnity.  Accordingly,  they  provide  for  it  in 
an  alternative  form.  If,  they  say,  you  transport  each  year  15,000  tons  of  coal  along  the 
branch  line,  paying  2^.  per  ton,  that  will  do,  for  in  that  way  you  will  pay  L.140,  12s. 
6d.  annually ;  but  in  case  you  should  not  transport  that  quantity  of  coal,  then  you  are 
nevertheless  to  make  good  to  us  the  L.140,  12s.  6d.  And  thus,  looking  to  the  two 
provisions,  they  plainly  involve  that,  in  so  far  as  2^d.  per  ton  was  paid  for  coal  as  they 
passed  along  the  line,  the  obligation  to  pay  the  L.140,  128.  6d.  yearly,  or  L.70,  6s.  Sd. 
the  half  of  it,  half-yearly,  was  implemented.  If  the  pursuer  transported  15,000  tons, 
in  one  year,  along  the  branch  line,  a  charge  and  payment  of  2^d.  would  just  make  up 
the  L.140,  12s.  6d. ;  or,  if  he  had  transported  half-yearly  7500,  the  half  of  the  15,000, 
a  charge  and  payment  of  2^d.  upon  that  quantity  would  just  have  amounted  to 
L.70,  6e.  3d.,  the  half  of  the  sum  he  was  absolutely  bound  to  pay ;  and  hence,  if  he 
paid  the  2^.  progressively,  as  the  traffic  went  on,  there  would  have  been  nothing 
further  to  pay  for  the  use  of  the  branch  line  at  the  half-year's  term,  when  he  came  to 
pay  the  hsdf  of  the  fixed  sum,  seeing  that  the  prior  payments  would  fall  to  be  imputed 
to  it.  While,  on  the  other  hand,  if  he  had  transported  a  smaller  quantity  of  coal 
during  the  half-year,  there  would  be  a  balance  upon  the  absolute  sum  to  be  paid  for 
the  use  of  the  branch  line  remaining  to  be  accounted  for. 

I  think  the  agreement  obviously  assumed  by  the  provision  above  referred  to,  that 
the  tonnage  dues,  both  for  the  branch  line  and  the  main  line,  2^.  for  the  one,  and 
whatever  might  be  legally  chargeable  for  the  other,  were  to  be  paid  progressively, 
without  reference  to  the  half-yearly  terms  at  which  there  was  to  be  a  settling  of  the 
sum  of  L.140,  12d.  6d.,  and  accordingly  this  was  what  was  done ;  and  upon  that  footing 
there  is  a  provision  that  the  pursuer  shall  be  entitled  to  a  deduction  from  the  sum  of 
L140,  12s.  6d.,  at  the  terms  of  Whitsunday  and  Martinmas,  of  a  sum  equal  to  2^d. 
per  ton  on  whatever  quantity  of  coals,  and  Id.  per  ton  on  whatever  quantity  of  dross, 
may  appear  to  have  been  carried  previous  to  such  term  of  payment  from  the  pursuer's 
pits,  "by  means  of  the  said  branch  railway  and  the  main  line  of  the  Ballochney 
Kailway."  Now,  what  does  that  mean  ?  Is  it  not  plainly  this,  tliat  in  so  far  as  the 
pursuer  shall,  preceding  the  term  at  which  the  half  of  tJie  L.140,  12s.  6d.  was  to  be 
paid,  have  alreSeuly,  at  the  arranged  periodical  payments  of  tonnage  dues,  paid  the  2^d. 
for  the  use  of  the  branch  line,  the  same  shall  be  imputed  to  payment  of  the  L.70  of 
the  guaranteed  simi  of  L.140,  12s.  6d.,  which  he  was  bound  to  pay  at  that  term,  and 
therefore,  if  it  should  have  so  happened  that  he  had  transported  7500  tons  in  the  half- 
year,  there  would  be  nothing  to  pay  on  account  of  the  stipulated  fixed  sum ;  while,  if 
it  happened  that  there  had  been  fewer  tons  transported,  there  would  be  to  pay 
the  difference  between  what  the  charge  of  2^.  on  that  sum  amounted  to,  and  the  L.70 
of  fixed  sum  then  due,  allowance  being,  however,  also  to  be  made  of  Id.  per  ton  for 
dross.  It  appears  to  me  that  this  is  the  true  meaning  of  the  agreement,  and  that  by 
it  the  pursuer  obliged  himself  to  pay  2 Jd.  per  ton  for  the  use  of  the  branch  railway ; 
and,  as  far  as  I  can  see,  this  is  precisely  what  was  done  by  the  pursuer  in  implement 
of  the  agreement,  to  the  extent  to  which  he  has  implemented  it.  It  is  true  he  never 
has  implemented  in  full  the  obligation  to  pay  the  L.140,  12s.  6d.  He  has  only  done 
80  in  so  far  as  by  paying  2^d.  per  ton  on  the  quantity  of  coals  carried  cdong  the  branch 
line,  he  has  paid  what  was  ultimately,. on  a  settlement,  imputable  in  liquidation  of  that 
sum.  But  as  he  has  never  transported  the  stipulated  quantity  of  15,000  tons  annually, 
he  has  not  thereby  paid  the  full  sum  of  L.140,  12s.  6d.  He  is  in  arrear  in  a  portion  of 
that  sum,  but  what  he  claims  now  is  repetition  of  the  portion  of  it  which,  by  the 
periodical  payment  of  tonnage  dues  he  has  paid. 
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These  touuage  dues,  it  appears,  were  paid  weekly.  The  sum  paid  by  the  pursuer 
was  8|d.  per  ton.  It  was,  no  doubt,  paid  in  slump,  but  the  slump  sum  conosted  of 
2^d.  for  the  use  of  the  branch  line,  and  6^d.  for  the  main  line.  Mr.  Patton's  argument 
substantially  admitted  this,  for  in  the  latter  part  of  what  he  claims  was  a  deduction  of 
2^d.  from  the  6|d.,  the  charge  on  the  main  line,  as  being  the  excess,  in  respect  of  other 
traders  having  been  charged  at  a  rate  which,  if  applied  to  the  pursuer's  use  of  the 
main  line,  would,  on  the  equal  rates  principle,  have  admitted  of  a  charge  against  him  of 
only  4Jd. 

But  it  is  unnecessary  to  found  on  that,  for  the  evidence  of  Mr.  Eddie  himself  proves 
what  the  terms  of  the  agreement  were  intended  to  be ;  and  his  partner  Mr.  Dodds' 
evidence  proves  that  when  the  whole  sum  of  8|d.  of  tonnage  dues  was  paid,  2^.  of  it 
were  paid  per  ton  for  the  use  of  the  branch  line,  and  the  remainder  for  the  main  line. 
In  short,  the  pursuer,  by  his  own  actings,  did  exactly  what  I  have  endeavoured  to  show 
was  incumbent  on  him  by  the  agreement.  He  put  precisely  that  construction  upon  it 
for  which  the  defenders  contend.  He  paid,  during  the  whole  period  in  question, 
without  objection,  2^d.  per  ton  for  the  use  of  the  branch  line,  and  [481]  he  did  it 
knowingly,  in  implement  of  the  obligation  which  he  tmderstood  he  had  by  the  agreement 
undertaken.  I  think  that  in  this  he  was  quite  right,  and  therefore  I  am  of  opinion  that 
when  he  asks  repetition  of  what  he  has  paid,  he  is  asking  to  get  back  what  he  was  bound 
to  pay,  and  what,  when  he  did  pay  it,  he  paid  knowingly,  and  with  the  purpose  of  dis- 
charging the  obligation ;  and  thus  the  defenders,  in  opposing  the  demand,  are  truly  not 
seeking  to  retain  a  sum  which  they  got  at  the  time  by  an  undue  exaction,  in  payment  of 
another  sum  which,  although  they  failed  to  recover  it  by  direct  action,  they  contend  thej 
are  entitled  to  make  good  by  retention.  They  are  only  seeking  to  withhold  from  the 
pursuer  a  sum  paid  by  him,  and  knowingly  paid  by  him,  in  liquidation  of  an  obligation 
which  he  was  bound  to  perfonn. 

I  am  therefore  clearly  of  opinion,  that,  upon  this  part  of  the  case,  the  reasons  of 
advocation  ought  to  be  repelled,  and  that  they  should  also  be  repelled  as  regards  the  oosl 
account  for  L.103,  to  which,  by  a  prior  interlocutor  of  this  Courts  it  was  found  that  the 
triennial  prescription  applied, — it  being  now  admitted  by  the  pursuer  that  resting-owing 
has  not  been  proved  by  the  writ  of  the  defenders. 

Lord  Cofoan, — I  concur.  The  conclusion  of  the  summons  is  for  repetition  of  an 
overcharge  of  2^.  per  ton  upon  a  specified  quantity  of  coals,  and  of  Id.  per  ton  on  a 
specified  quantity  of  dross  transmitted  along  the  railway  during  the  years  1839,  1840, 
1841,  and  1842.  This  action  is  not  brought  till  September  1851,  eight  years  after  the 
close  of  the  payments,  which  were  admittedly  made  at  the  time  without  objection. 

The  grounds  on  which  this  demand  is  made  are  twofold.  The  first  branch  of  the 
argument  was  under  the  agreement.  The  length  of  the  branch  line  is  three-quarters  of 
a  mile,  and,  at  3d.  per  mile  per  ton,  the  statutory  rate,  this  makes  the  statutory  charge 
for  that  distance  2^d.  This  accounts  for  that  charge  being  stated  in  the  agreement 
But  it  is  argued,  that  by  its  terms  this  branch  line  is  truly  thrown  into  the  main  line, 
and  that  the  question  is  the  same  as  if  the  coals  had  been  conveyed  on  the  main  line 
alone.  And  then,  by  applying  the  equal  rating  clause,  as  must  have  been  done  in 
judging  of  charges  for  the  transmission  of  coals  along  the  main  line,  the  pursuer  contends, 
that^  being  charged  8|d.,  while  others  going  the  same  or  a  greater  distance  are  only 
charged  6}d.,  he  is  illegally  overcharged,  and  is  entitled  to  repetition  of  2^d.  The  basis 
of  this  view  is,  that  the  branch  is  merged  in  the  main  line ;  but  this  is  a  view  of  the 
agreement  I  cannot  take.  I  agree  witi^  your  Lordships  as  to  the  true  meaning  of  the 
provisions  of  that  deed.  I  cannot  read  it  withomt  seeing  that  the  clear  understanding  of 
the  parties  to  it  was,  that  for  every  ton  of  coals  passed  along  the  line  of  this  branch 
railway  2^d.  was  to  be  paid  of  dues.  That  this  was  the  clear  consensual  arrangement 
upon  ^e  faith  of  which  this  branch  line  was  made,  is  further  manifest  from  the  parole 
evidence  led  by  the  pursuer  himself. — See  what  Eiddie  and  the  other  witnesses  say  on 
this  point — (reads).  I  therefore  see  no  ground  for  this  first  argument.  The  agreement 
must  receive  effect,  and  it  entitled  the  company  to  charge  2^d.  for  the  use  of  the  branch, 
in  addition  to  the  charge  for  the  use  of  the  main  line. 

As  to  the  second  branch  of  the  pursuer's  argument,  I  concur  \vith  Lord  Wood  that 
there  is  no  case  properly  stated  in  this  record  to  open  up  the  serious  and  important 
question  raised  by  it,  viz.,  the  legality  and  authority  of  the  table  of  rates  used  and  acted 
on  in  1839,  1840,  and  1841.     After  the  Act  1839,  the  company  resolved  to  pubhsh  a 
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table  of  rates  in  confonnity  therewith,  and  after  much  consideration  this  table  was 
published.     The  pursuer  must  get  beyond  that,  and  set  aside  this  table,  and  prove 
tbat  be  is  overrated.     He  says  he  was  charged,  for  the  use  of  the  main  line,  5d.  per  ton 
for  each  mile,  in  addition  to  the  l^d.  for  the  incline,  making  6i^d.  per  ton.     Now  that  is 
just  the  sum  authorized  by  the  table.     Without  going  into  the  inquiry,  whether  it  could 
have  been  challenged  at  the  time  as  an  illegal  table  of  rates,  the  question  is,  whether, 
even  under  a  record  properly  prepared  to  raise  the  point,  its  legality  could  be  impugned 
nomr,  and  repetition  sought  of  dues  paid  without  objection  so  many  years  ago  ?    In  the 
case  of  Finnie  a  similar  question  was  tried,  in  a  declarator  that  the  table  was  illegal. 
But  the  point  is  here  raised  in  an  action  merely  for  repetition.     Even  in  that  case  of 
Finnie,  the  Lord  Chancellor,  concurring  in  this  with  what  fell  from  the  Judges  in  this 
Ck>urt,  said,  that  though  the  table  of  rates  had  been  held  illegal  (which  it  was  not)  there 
would  have  been  great  diiliculty  in  giving  repetition  of  the  overcharges.     But  here  eight 
years  are  past,  and  these  dues  were  paid  without  objection  by  the  pursuer,  in  the  full 
knowledge  of  the  rates  being  charged  on  the  footiug  of  legal  and  proper  charges,  in  terms 
of  the  published  table.     But,  in  any  view,  there  is  really  no  statement  made  on  this 
record  which  can  raise  this  question  suitably.     I  have  no  hesitation,  therefore,  in  con- 
curring with  your  Lordships. 

The  Court  pronounced  the  following  interlocutor : — 

'*  The  Lords  haviug  heard  parties'  procurators,  advocate  the  cause ;  and  having  con- 
sidered the  proof  adduced  by  the  parties — Find  that,  by  the  pursuer's  bond,  dated  the 
8th  day  of  December  1837,  he  was  boimd  to  pay  2^.  per  ton  on  the  coals  sent  from  the 
Drumshangie  pit  cdong  the  branch  railway  made  on  his  application  to  the  said  pit: 
Find  that  the  claim  for  the  sum  of  L.103,  6s.  has  never  been  insisted  in  on  the  proof: 
Therefore,  of  new,  repel  the  reasons  of  advocation,  assoilzies  the  defenders,  and  decern : 
Find  them  entitled  to  expenses  both  in  this  Court,  and  in  the  Inferior  Court ;  allow  an 
account  to  be  given  in,  and  remit  to  the  auditor  to  tax  the  same  and  to  report. 
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The  Honourable  Mrs.  Jane  Leslie  Cuming,  Appellant. 

Mrs.  Jane  Douglas  Boswell,  Bespondent. 

Tmst-Settlement — SuiMituie — Gondiiional  Institute — Conetrftction. — A  party,  whose 
only  child,  a  son,  had  predeceased  him  leaving  a  son  and  several  daughters,  executed 
a  mortis  causa  settlement,  by  which  he  conveyed  his  whole  property  to  trustees, 
directing  them,  after  payment  of  debts,  to  invest  the  residue  for  the  benefit  of  G, 
his  grandson,  and  the  heirs  of  G's  body,  till  he  or  they  should  attain  majority,  when 
they  were  to  denude  in  his  or  their  favour,  and  failing  G  or  his  issue,  the  residue  was 
to  pertain  to  any  posthumous  son  of  the  truster's  son  (who  never  existed),  on  his  or 
the  heirs  of  his  body  attaining  majority ;  and  failing  him  without  lawful  issue,  to  the 
truster's  granddaughters,  equally  among  them.  By  a  codicil,  the  truster  declared,  that 
failing  heirs-male  of  his  son's  body,  and  the  succession  opening  to  the  heir>female  of 
his  body,  the  residue,  instead  of  pertaining  to  his  granddaughters  equally,  should 
pertain  to  the  eldest  heir-female — the  eldest  heir-female  always  succeeding  without 
division.  G,  the  grandson,  survived  the  truster,  attained  majority,  and  died  intestate 
without  issue,  the  trustees  never  having  denuded  in  his  favour — Held  by  the  House  of 
Lords  {affirming  the  jvdgment  of  the  Court  of  Session),  that  the  trust-estate  had  not 
vested  absolutely  in  G,  and  that  his  eldest  sister  succeeded  to  it,  and  not  the  heirs-at- 
law  of  G. 

Trust-Settlement — Fee  and  Liferent — Accumulation — Bonus, — A  party,  by  mortis  causa 
settlement,  conveyed  his  whole  property  to  trustees,  directing  them,  after  payment  of 
debts  and  legacies,  to  invest  the  residue  for  behoof  of  his  grandson,  in  such  way  and 
manner  as  might  seem  most  expedient  to  them,  till  he  attained  majority,  when  they 
were  to  denude  m  his  favour.  Part  of  the  trust-estate  consisted  of  bank  stock.  The 
truster  died  while  his  grandson  was  in  minority.  The  trustees  maintained,  that  during 
his  minority  the  surplus  of  the  annual  proceeds  of  the  estate,  after  a  proper  allowance 
for  the  education  and  maintenance  of  the  heir,  ought  to  be  accumulated  as  part  of  the 
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capital  of  the  estate — Hdd^  by  the  House  of  Lords  (afirming  thejndgmsni  of  the  Contrt 
of  Sesgian),  there  being  no  direction  to  accumulate,  that  the  whole  annual  proceeds  of 
the  residue,  after  pa3ring  debts  and  legacies,  previous  to  as  well  as  after  msgority, 
ought  to  be  paid  to  the  grandson,  including  bonuses  on  the  stock  declared  and  paid 
during  his  minority. 

The  Honourable  Mrs.  Leslie  Ciuning  appealed,  maintaining,  that  the  judgments  of 
the  Court  of  Session  (of  Lord  Ordinary,  4th  July  1848,  and  of  the  First  Division,  27tii 
January  1852)  should  be  reversed — 

1 .  Because  according  to  the  sound  construction  of  the  trust-deed,  the  proceeds  of  the 
estate  accruing  during  the  minority  of  George  Cuming,  ought  to  have  been  accumulated 
with  the  capital  of  the  residue,  and  disposed  of  along  with  the  capital  in  the  purchase  of 
lands  to  be  entailed. 

Pandects,  L.  21  dies,  legat.  ced. ;  23d  Feb.  1761,  2  Brown's  SupL,  525;  19th  Nov. 
1798,  Mor.,  6300;  15th  Nov.  1792,  Mor.,  8108;  Grindlay  v.  Merchant  Co.,  let  July 
1814,  Fac.  Col.;  Buchanan  v,  Downie,  12tiL  Feb.  1830;  Onslow  v.  South,  1  Eq.  Cases 
Abrid.,  295,  pi.  6;  Smell  v.  Dee,  2  Salk.,  415;  Stapleton  v,  Cheales,  Pre.  Ch.,  317; 
Atkinson  v.  Turner,  2  Atk.,  41 ;  Elton  v,  Elton,  3  Atk.,  504 ;  Tumbull  ».  Cowan,  6 
BelFs  Appeals,  222 ;  MTherson  v.  MTherson,  12  D.  B.  M.,  486  ;  1  McQueen's  Appeals, 
243;  Howatt's  Trustees  v.  Howatt,  17th  Feb.  1818,  16  8.  and  D.,  622;  Stair  v.  Stair's 
Trustees,  1  W.  S.  72,  and  2  W.  S.  414,  and  614;  WUson  and  Shaw,  624;  MitcheU  r. 
Scott,  2d  Nov.  1853,  16  D.  B.  M.  1 ;  Bullock  i;.  Stones,  2  Vesey's  Reports,  51 ;  Green 
r.  Ekins,  2  Atk.,  472 ;  Graham  v.  Templar,  3  W.  S.  48 ;  Trevanion  v.  Vivian,  2  Vesey, 
429 ;  Butler  i;.  Freeman,  3  Atk.,  58 ;  Gordon  v.  Rutherford,  Turner  and  Russell,  373. 

2.  Because,  in  any  view,  the  bonuses  declared  upon  the  stock  of  the  Banks  of 
England  and  Scotland  ought  to  have  been  added  to  capital,  and  appropriated  along  with 
the  residue. 

Cuming's  Trustees,  26th  Feb.  1824,  F.  C. ;  Rollo  v.  Irvine,  Ist  Dec.  1801,  Mor., 
8282,  and  App.  v,  Liferenter,  1 ;  Brander  v,  Brander,  4  Vesey's  Rep.,  800 ;  Paris  v. 
Paris,  10  Vesey  184;  Witts  v.  Steere,  13  Vesey,  363;  Hooper  v.  Rossiter,  M*Clellan, 
521 ;  Barclay  v,  Wainwright,  14  Vesey,  66. 

The  appellant  also  pleaded,  that  the  interlocutors  ought  to  he  affirmed,  in  so  far  as 
they  repelled  the  first  branch  of  the  claim  of  Mrs.  Jane  Douglas  Boswell  to  a  fifth  share 
of  the  residue. 

1.  Because  George  Cuming  did  not  take  under  the  trustnleed  and  settlement  of  the 
testator,  and  the  codicils  thereto,  an  absolute  interest  in  the  capital  of  the  residuary 
estate  of  the  testator.  2.  Because  the  intention  of  the  testator  was,  that  the  whole 
residue  of  his  estate  should  be  laid  out  and  invested  in  the  purchase  of  lands,  and  that 
the  destination  in  favour  of  the  appellant  Mrs.  Leslie  Cuming,  as  the  eldest  daughter, 
was  to  take  effect  whether  her  brother  George  Cuming  died  before  or  after  majority. 

Mrs.  Boswell  supported  the  judgments  upon  the  following  grounds : — 

1.  The  annual  proceeds  of  the  estate  accniing  during  the  lifetime  of  Greorge  Cuming, 
belonged  to  him  in  consequence  of  the  truster's  deeds  of  settlement ;  and  in  so  far  as  not 
accoimted  for  by  payments,  they  belonged,  as  part  of  his  executry,  on  his  death,  to  his 
executors  and  next  of  kin,  and,  among  others,  to  Lady  Boswell,  to  the  extent  of  one-fifth. 
2.  The  bonuses  on  the  bank  stocks  declared  in  1799,  belonged  absolutely  to  Geoi^e 
Cuining,  and,  in  so  far  as  not  accounted  for  to  him,  the  same,  as  in  fwnis  of  him  at  his 
death,  fell  to  his  next  of  kin  and  executors,  and,  among  others,  to  Lady  Boswell,  to  the 
extent  of  one-fifth.  3.  According  to  the  sound  construction  of  the  settlement,  the 
residue  vested  absolutely  in  George  Cuming,  upon  his  attaining  majority,  with  no  other 
special  substitution  to  the  heirs  of  his  body,  except  that,  upon  his  death,  intestate,  and 
without  issue,  it  should  descend  to  his  sisters  as  his  legal  representatives,  and,  among 
others,  to  Lady  Boswell ;  and  it  was  not  destined  to  the  eldest  surviving  sister,  excepting 
in  the  event,  which  did  not  happen,  oif  George  Cuming  failing  before  attaining  to 
majority. 

SoUeitor-Genercd  (Bethell)  and  Bolt,  for  the  appellant — 

The  first  question,  and  one  of  construction,  simply  is — whether  Greorge  Cuming  was 
appointed  as  an  institute,  or  took  the  property  absolutely.  According  to  the  destination 
in  the  trust-deed,  the  succession  of  the  daughters  was  hot  dependent  on  any  condition 
whatever  except  the  non-existence  of  the  posthumous  son.  It  says,  "  failing  of  him 
without  lawful  issue,  then  such  residue  is  to  pertain  to  the  daughters.*'    This  is  made 
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clearer  by  the  first  codicil,  which  is  the  testator's  own  interpretation  of  his  trust-deed,— 
"  failing  heirs-male  of  my  son's  hody,  and  the  succession  opening  to  the  heirs-female." 
The  succession  of  the  heir-female  was  not  stated  here  to  be  dependent  on  the  casualty  of 
George  Cumiing  attaining  21.     So  the  second  codicil  again  says,  "failing  my  grandson 
George  and  the  heirs  of  his  body,  I  give  to  each  of  my  granddaughters."     The  language 
of  the  deed  and  codicils,  as  well  as  the  other  provisions,  are  only  consistent  with  the 
assumption  that  George  was  to  take  as  institute  and  the  eldest  granddaughter  as  sub- 
stitute.    The  decision  of  the  Court  below  ought  therefore  to  be  affirmed  on  this  point. 
The  second  question  is — whether  the  accumulation  of  rents  and  interest  during  George's 
minority  is  to  be  treated  as  part  of  the  capital ;  or  whether  he  took  these  absolutely. 
We  contend  that  they  are  part  of  the  capital.    The  testator  did  not  confer  any  immediate 
interest)  but  postponed  the  vesting  till  George's  majority,  and  made  a  destination  over, 
fortified  by  prohibitory  clauses.     According  to  a  series  of  cases  in  Scotland  and  England, 
these  are  the  characteristics  of  a  legacy  not  vested. — Viscount  of  Oxenford,  2  Br.  Sup. 
528;  Omey  v,  M'Clarty,  M.  6300;   Sempill  ».  Lord  Sempill,  M.  8108;  Grindlay  v. 
Merchant  Co.,   1st  July  1814,  F.  C. ;  Buchanan  v,  Downie,  8  S.  D.  516 ;  Onslow  v. 
South,  1  Eq.  Cas.,  295;  Cruse  v.  Barclay,  3  P.  Wms.,  20;  Smell  v.  Dee,  2  Atk.  415; 
Stapleton  v,  Cheales,  Free.  Ch.  317 ;  Atkinson  v.  Turner,  2  Atk.,  41 ;  Elton  v.  Elton, 
3  Atk.,  504.     But  whether  the  residue  vested  in  George  or  not  at  the  testator's  death, 
the  intermediate  rents  were  given  to  no  one,  and  the  testator  must  be  held  to  have  died 
intestate  quoad  these. — ^Tumbull  v.  Cowan,  9  Bell's  Ap.  222.     It  was  not  a  case  like 
M*Pherson  v,  MTherson,  suprd,  xxv.,   1  Macq.  Ap.,  243,  where  the  intention  of  the 
testator  was  held  inconsistent  with  the  notion  of  any  accumulation,  and  also  with 
intestacy. — See  ako  Howatt's  Trustees  v.  Howatt,  16  S.  D.  622.     Nor  was  it  like  Stair's 
Trustees,  2  W.  S.  624,  and  Mitchell  v.  Scott,  16  D.  B.  M.  1,  where  there  was  no  limit 
of  time  fixed ;  for  the  [647]  majority  of  George  was  the  time  up  to  which  the  trustees 
were  to  manage  the  property.     When  there  is  a  clause  in  a  trust-deed  directing  the 
residue  to  be  invested  and  the  heritage  entailed,  this  necessarily  implies  that  the  rents  of 
the  property  fall  to  be  accumulated  with  the  capital. — Bullock  v.  Stones,  2  Ves.,  521 ; 
Green  v.  Ekins,  2  Atk.,  472 ;  Turnbull  v.  Cowan,  6  Bell's  Ap.,  234 ;  per  Lord  Alloway 
in  Graham  v.  Templar,  3  W.  S.  48 ;  Trevanion  v.  Vivian,  2  Ves.,  429 ;  Butler  v. 
Freeman,  3  Atk.,  58 ;  Gordon  v.  Kutherford,  Turn,  and  R.,  373 ;  Ramsay  v.  Ramsay,  1 
D.  B.  M.  83.     The  third  question  is — whether  the  bonuses  on  the  bank  stock  were  to 
be  accumulated  with  the  capital.     Whether  these  are  to  be  viewed  as  capital  or  interest, 
they  must  be  so  accumulated. — Cuming's  Trustees  v,  Cuming,  26th  Feb.  1824,  F.  C. ; 
RoUo  V.  Lrvine,  1st  Dec.  1801,  M.  8282 ;  Brander  v.  Brander,  4  Ves.,  800 ;  Paris  v. 
Paris,  10  Ves.,  184 ;  Witts  v,  Steere,  13  Ves.,  363. 

Lord- Advocate  (Moncreiflf)  and  E,  Palmer,  Q.C.,  for  the  respondent — 
1.  We  contend,  as  to  the  first  question,  that  the  residue  of  the  estate  pertained  to 
the  legal  heirs  of  George  Cuming  on  his  death,  according  to  the  right  construction  of  the 
deed.     2.  As  to  the  second  question,  we  contend  that  George  Cuming  wsts  entitled 
absolutely  to  the  profits  or  interest  of  the  residue  up  to  his  majority,     The  trustees  were 
not  directed  to  accumiQate,  but  to  do  what  was  inconsistent  with  such  a  notion,  viz.,  to 
lay  out  and  employ  the  residue  for  George's  behoof.     3^  He  was  also  absolutely  entitled 
to  the  bonuses  on  the  bank  stock,  which  cckimot  be  distinguished  from  the  other  rents 
and  profits.     It  is  settled  that  the  dividend  upon  bank  stock  belongs  to  the  proprietor  of 
the  stock  at  the   date  when  it  becomes  payable. — Thomson  v,  Lyell,   15  S.  D.  32 ; 
Paterson  v.  M*Naughton,  1  D.  B.  M.  241. 
Sir  R.  Bethell  replied. 
Our,  adv.  vuH. 

Lord  Chancellor. — ^This  was  an  appeal  from  certain  interlocutors  of  the  Coiurt  of 
Session  that  were  made  in  a  proceeding  that  had  been  instituted  in  the  year  1830,  a  suit 
of  multiplepoinding  and  exoneration,  by  the  trustees  of  the  will  and  codicil  of  a  gentle- 
man of  the  name  of  Cuming ;  and  in  that  suit  questions  arose  which  have  given  rise  to 
the  present  appeal.  I  will  first  call  the  attention  of  your  Lordships  to  the  trust-disposi- 
tion or  will  vinder  which  the  question  arose.  It  wm  made  by  Mr.  Cuming,  a  banker  in 
Edinburgh,  in  March  1788,  and  thereby  he  gave  all  his  property  to  certain  trustees  in 
trust,  for  the  uses  and  purposes  after  mentioned,  viz.,  that  the  trustees  should,  in  the 
first  place,  pay  all  his  just  and  lawful  engagements ;  secondly,  that  they  should  pay  to 
each  of  the  children  of  his  deceased  son  Thomas  Cuming  (who  had  then  recently  died,  a 
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few  days  or  weeks  before  the  making  of  the  instrument),  other  than  the  heir-male  of  the 
body  of  Thomas  Cuming,  the  sum  of  L.1000  sterling,  "and  this  (he  says)  I  mean  to  be 
over  and  above  the  provisions  they  were  entitled  to  by  their  father's  settlements,  as  a 
mark  of  my  affection  for  them.  And,  lastly,  after  payment  of  these  sums,  t^e  said 
trustees  shall  lay  out  and  employ  the  residue  of  my  said  estates  and  effects  for  the  use 
and  behoof  of  George  Cuming,  my  grandson,  only  son  of  the  deceased  Thomas  Cuming, 
and  the  heirs  of  the  body  of  the  said  George  Cuming,  in  such  way  and  manner  as  may 
seem  most  expedient  to  them,  till  he  or  they  may  arrive  at  majority,  when  they  are  to 
denude  thereof  in  his  or  their  favours,  with  such  conditions  that  they  shall  not  dispose  of 
the  same,  nor  alter  the  succession  thereof,  either  gratuitously  or  onerously,  as  to  the  said 
trustees  may  seem  proper ;  and  failing  of  the  said  George  Cuming  or  his  lawful  issue, 
before  either  of  their  attaining  to  majority,  then  such  residue  is  to  pertain,  under 
the  conditions  foresaid,  to  any  other  heir-male  of  my  said  son's  body,  if  any  such  shall 
hereafter  exist,  by  the  said  Janet  Chalmers  being  delivered  of  a  posthumous  child,  and 
that  also  at  his,  or  the  heirs  of  his  body  attaining  to  msgority ;  and  failing  of  him  without 
lawf id  issue,  then  such  residue  is  to  pertain  to  the  daughters  of  the  said  Thomas  Cuming, 
my  son,  equally  among  them ;  and  in  case  of  the  decease  of  any  of  them  before  such 
succession  opening  to  them,  and  leaving  lawful  issue,  such  issue  shall  be  entitled  to 
succeed  to  the  share  that  such  deceased  daughter  would  have  been  entitled  to  had  she 
been  alive."    Then  he  appoints  executors  and  guardians  to  his  grandson. 

That  will  bore  date  the  19th  March  1798,  but  three  days  afterwards  he  executed  a 
codicil,  which  is  in  these  words : —  "  I,  the  before  designed  William  Cuming,  do  hereby 
declare,  that  failing  heirs-male  of  my  son's  body,  and  the  succession  opening  to  heirs- 
female  of  his  body,  that  then,  in  place  of  the  said  residue  of  my  estate  and  effects 
pertaining  to  the  daughters  of  the  said  Thomas  Cuming,  my  son,  equally  among  them, 
as  provided  by  the  foresaid  disposition,  the  same  shall  solely  pertain  to  the  eldest  heirs- 
female  of  the  said  Thomas  Cuming,  and  their  issue,  the  eldest  heir-female,  through  the 
whole  course  of  succession,  succeeding  cdways  without  division,  and  secluding  heirs- 
portioners,  and  they  as  well  as  the  heir-male  bearing  and  using  the  name  and  arms  of 
Cuming ; "  and  so  on,  &c. 

Then,  a  year  and  a-half  after  that,  in  February  1790,  he  made  another  codicil, 
wherein  he  says — "  I,  the  before  named  William  Cuming,  hereby  declare  it  to  be  my 
intention,  and  failing  my  Grandson  George  Cuming  and  the  heirs  of  his  body,  I  hereby 
give  to  each  of  my  granddaughters  (except  the  eldest  at  the  time)  who  shall  survive  me-, 
and  the  heirs  of  their  bodies,  L.4000  sterling,  over  and  above  the  sum  of  L.1000  sterling 
given  by  the  will." 

That  was  the  instrument  which  gave  rise  to  the  question  in  the  present  case.  Mr. 
Cuming,  the  maker  of  the  settlement,  died  in  the  year  1790,  leaving  his  grandson  George, 
who  was  the  only  son  of  his  then  recently  deceased  son  Thomas,  to  succeed  to  the 
property,  and  leaving  several  daughters  of  that  deceased  son  Thomas,  of  whom  the  eldest 
is  Mrs.  Cuming,  the  present  appellant  in  one  of  these  appeals.  Another  was  Lady 
Boswell,  who  is  now  represented  by  Mrs.  Boswell.  I  need  not  go  into  the  details  of  the 
mode  in  which  that  representation  is  alleged  to  have  taken  place.  Mrs.  Boswell  is  a 
respondent  in  one  of  these  appeals,  and  an  appellant  in  another.  The  grandson  Greorge 
attained  his  majority  in  the  year  1799,  and  then  he  was  put  into  possession  of  the  whole 
of  the  property,  which  he  enjoyed  until  his  death,  which  happened  in  the  year  1811. 
He  never  married,  and  then,  upon  his  death,  Mrs.  Cuming,  as  the  eldest  daughter,  was 
let  into  possession  of  the  property,  as  being  the  person  who,  under  these  circumstances, 
was  entitled  under  the  will  to  succeed.  When  George,  the  grandson,  died  in  1811,  there 
having  been  no  posthumous  child  born  of  Thomas  Cuming,  he  left  as  his  heirs-at-law, 
his  co-heirs,  and  five  sisters,  Mrs.  Cuming  being  the  eldest,  and  Mrs.  Boswell,  one  of  the 
younger  sisters,  the  next  but  one  to  Mrs.  Cuming. 

In  the  year  1830  the  trustees  of  this  settlement  raised  an  action  of  multiplepoinding, 
in  order  to  obtain  a  discharge  of  their  duty  as  trustees,  and  to  have  the  disposition  of  the 
property  sanctioned  by  the  authority  of  the  Court.  It  was  not  till  the  year  1844  that 
the  claims  were  put  in  which  gave  rise  to  the  present  questions,  the  questions  being  three 
in  number.  In  the  first  place,  what  is  the  true  construction  of  this  (as  I  call  it)  will  and 
codicil?  Under  this  will  and  codicD,  did  George,  the  grandson,  become  absolutely 
entitled,  to  all  intents  and  purposes,  to  the  property,  so  that  upon  his  death  it  goes  to  be 
divided  amongst  those  who  represent  him  ?    Or  did  he  take  it  only  as  heir-in-tail — as 
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•  fiaivin-tail,  so  that  upon  his  death  without  issue,  it  passed  over  to  his  sisters,  or  any  of 
them?  That  is  the  first  question.  The  Court  of  Session  held  that  he  took  only  as 
institute-in-tail,  and  that  upon  his  death  Mrs.  Cuming,  as  the  eldest  sister,  succeeded  as 
heir-fiubstitute  to  him.  That  was  the  decision  of  the  Court  of  Session  upon  that  point. 
Against  that  Mrs.  BosweU,  who  represented  one  of  the  other  sisters,  contended  that 
George  took  absolutely,  and  that  upon  his  death  without  issue,  the  whole  property 
became  divisible  amongst  those  who  were  his  next  of  kin.  Whichever  way  that  question 
is  decided,  Mrs.  Cuming  contends  that  the  residue  of  the  property,  from  the  death  of 
the  settler  in  1790,  up  to  the  time  when  George  attained  his  majority,  was  to  be 
accumulated,  and  then  invested,  so  that  the  accumidations  of  rents  or  interest  during  the 
minority  of  George  were,  upon  his  attaining  21,  to  be  all  invested  and  treated  as  part  of 
the  capital,  which  was  to  pass  to  those  who  were  to  take  in  succession.  Upon  that 
point  the  Court  of  Session  differed  from  Mrs.  Cimiing.  They  concurred  with  her  in  the 
former  contention,  but  differed  from  her  in  that,  and  held  that  the  residue  belonged 
absolutely  to  George,  and  consequently,  upon  his  death  became  divisible  amongst  those 
who  were  entitled  to  his  property  as  upon  intestacy. 

There  was  another  question  which  arose  in  respect  to  certain  bonuses  that  were 
declared  upon  a  portion  of  the  personal  property  of  this  testator,  which  consisted  in  part 
of  English  bank  stock,  and  in  part  of  Scotch  bank  stock,  or  stock  in  Scotland,  that  was 
of  the  same  nature,  and  in  respect  of  which  [648]  stock,  both  that  in  England  and  that 
in  Scotland,  certain  bonuses  had  been  declared  a  few  weeks  before  George  attained  his 
majority,  to  be  made  payable  at  a  future  day,  which  day  did  not  happen  tUl  after  he  had 
attained  his  majority.  The  question  is — whether  these  bonuses  did  or  did  not  pass  as 
part  of  what  was  to  be  considered  as  residue  during  the  minority,  and  so  to  be  invested. 
Upon  that  point  I  do  not  find  that  the  Lord  Ordinary  gave  any  very  distinct  opinion. 
He  treated  it  all  as  being  a  portion  of  the  residue.  But  that  point  does  not  appear  to 
me,  as  far  as  I  can  recollect,  to  have  been  very  distinctly  raised  before  him,  nor  is  it  very 
material,  as  will  appear  in  l^e  view  which  I  take  of  this  case. 

I  wiU  very  diortly  consider  these  three  questions  in  succession.  The  first  is  a 
question  of  construction — whether,  upon  the  event  of  the  death  of  George  Cuming,  the 
grandson,  in  1811,  unmarried,  the  whole  of  the  residue  of  the  moveable  estate,  the  whole 
property,  in  fact  (for  the  property  was  nearly  all  moveable  estate,  but  afterwards  invested 
in  heritable  estate),  did  or  did  not  pass  over  to  Mrs.  Cuming.  The  Covuii  of  Session 
held  that  it  did.     Mrs.  BosweU  has  appealed  against  that. 

Now,  this  question  must  be  determined  along  with  the  other  question  of  construction, 
by  looking  at  the  exact  terms  which  have  been  used.  Collecting  the  intention  of  the 
testator  from  the  language  which  he  has  used  to  embody  that  intention,  he  gives  his 
property  to  trustees,  and  directs,  first,  that  they  shall  pay  his  debts ;  and,  secondly,  that 
they  shall  pay  certain  legacies ;  "  andi,  lastly,  after  payment  of  these  sums,  the  trustees 
shall  lay  out  and  employ  the  residue  of  my  said  effects  for  the  use  and  behoof  of  George 
Cuming,  and  the  heirs  of  the  body  of  the  said  George  Cuming,  in  such  way  and  manner 
as  may  seem  most  expedient  to  them,  till  he  or  they  may  arrive  at  majority,  when  they 
are  to  denude  thereof  in  his  or  their  favours,  with  such  conditions  that  they  shall  not 
dispose  of  the  same,  nor  alter  the  succession  thereof,  either  gratuitously  or  onerously,  as 
to  the  said  trustees  may  seem  proper ;  and  failing  of  the  said  George  Cuming  or  hi^ 
lawful  issue  before  either  of  their  attaining  to  majority,  then  such  residue  is  to  pertain, 
under  the  conditions  foresaid,  to  any  other  heir-male  of  my  said  son's  body,  if  any  such 
shall  hereafter  exist,  by  the  said  Janet  Chalmers  being  delivered  of  a  posthumous  child." 

The  first  question  is — ^what  would  have  been  the  construction,  if  there  had  been  no 
codicil  afterwards,  George  having  attained  his  majority,  and  whether  or  not  there  would 
have  been  any  gift  over  to  the  daughters.  Now,  if  there  had  been  no  codicil,  I  confess 
that  I  should  have  been  very  much  inclined  to  be  of  opinion,  that  the  daughters  were 
there  intended  to  take  as  conditional  institutes,  and  not  as  heirs  by  substitution,  because 
otherwise  I  must  overlook  the  words,  **  and  failing  of  the  said  George  Cuming  or  his 
lawful  issue  before  either  of  them  attaining  to  majority."  But  when  I  come  to  read  that, 
coupled  with  what  follows  in  the  two  codicils,  I  come  to  the  same  conclusion  as  that  at 
which  the  Court  of  Session  arrived,  namely,  looking  at  all  these  instruments  together, 
which  I  think  are  legitimately  to  be  construed  together  (the  first  codicil,  particularly, 
having  been  executed  only  three  days  after  the  will),  it  is  quite  clear,  although  there 
Hfere  those  expressions  '*  before  either  of  their  a^te^ining  to  majority,"  that  they  were 
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really  used  per  incurianii  or  without  the  testator  exactly  undeistaDding  the  effect  of 
them ;  because  I  cannot  come  to  any  other  conclusion,  looking  at  the  codicils,  than  this, 
that  the  testator  intended  that,  whenever  the  entail  which  he  directed  to  be  created  in 
favour  of  Greorge  should  fail,  the  daughters  should  succeed.  By  the  will  they  were  to 
succeed.  Whenever  the  son's  issue  should  fail,  then  the  daughters  were  to  take  equally. 
Then  in  his  codicil  he  says — *'  I,  the  before  designed  William  Cuming,  do  hereby  declare, 
that,  failing  heirs-male  of  my  son's  body,  and  the  succession  opening  to  heirs-female  of 
his  body,  that  then,  in  place  of  the  said  residue  of  my  estate  and  effects,  pertaining  to  the 
daughters  of  the  said  Thomas  Cuming,  my  son,  equally  among  them,  as  provided  by  tiie 
foresaid  disposition,  the  same  shall  solely  pertain  to  the  eldest  heirs-female  of  the  said 
Thomas  Cuming,  and  their  issue,  the  eldest  heirs-female,  through  the  whole  course  of 
succession,  succeeding  always  without  division,  and  excluding  heirs-portioners."  Now, 
the  way  in  which  I  read  these  words,  **  failing  heirs-male  of  my  son's  body,  and  the 
succession  opening  to  heirs-female  of  his  body,"  is  this : — I  imderstand  the  testator  to  put 
his  construction  upon  the  former  instrument,  that,  whenever  the  succession  of  heir»-male 
of  his  son's  body  failed,  the  succession  was  to  open  to  heirs-female.  Then,  he  alters  the 
mode  in  which  heirs-female  should  take — instead  of  taking  as  heirs-portioners,  they  are 
to  take  succemve,  I  think  that  would  have  been  the  legitimate  construction,  and  the 
only  construction  which  I  could  have  acted  upon,  even  if  it  had  stood  upon  the  first 
codicil  only.  But  I  see  that  confirmed  two  years  afterwards  by  the  second  codicil;  in 
which  he  says — "  failing  my  grandson  George  Cuming,  and  the  heirs  of  his  body, 
I  hereby  give  to  each  of  my  granddaughters  (except  the  eldest  at  the  time)  who  shi^ 
survive  me,  and  the  heirs  of  &eir  bodies,  L.4000  sterling,  over  and  above  the  sum  of 
L.1000  sterling."  I  think  that  clearly  shows  that  what  he  meant  was,  that  whenever 
George  Cuming,  the  grandson,  and  the  heirs  of  his  body  failed,  his  granddaughters,  except 
the  eldest,  who  was  to  succeed,  should  take  L.4000  sterling.  It  is  said  that  that  could 
not  have  been  intended,  because,  in  all  human  probability,  they  would  have  been  4ead 
a  century  before  that  limitation  might  take  effect.  The  observation  upon  that  is  this — 
that  the  L.4000  must  be  taken  to  be  merely  a  charge  upon  the  corpus^  therefore,  when- 
ever a  daughter  succeeded,  in  default  of  heirs  of  the  son,  to  the  corpus  of  the  estate,  she 
should  take  it  cum  onere,  and  he  would  be  liable  to  pay  the  L.4000. 

Upon  these  grounds,  I  come  to  the  same  conclusion  as  that  to  which  the  Lord 
Ordinary  and  the  Court  of  Session  arrived,  viz.,  that  the  construction  was  right  which 
has  been  put  upon  these  instruments,  that,  at  the  death  of  George,  the  grandson,  without 
issue,  in  1811,  Mrs.  Cuming  succeeded  as  heir-female  to  this  property,  according  to  the 
true  construction  of  the  will  and  codicils  stated  here. 

Then  the  next  question  is — to  what  did  Mrs.  Cuming  succeed  ?  She  succeeded,  of 
course,  to  all  the  property  the  testator  left.  Did  she  succeed  also  to  the  accumulationa 
of  interest  and  profits  made  by  that  property  from  the  death  of  the  testator  up  to  the 
time  when  George  attained  his  majority  in  the  year  1799?  The  Lord  Ordinary  held 
that  she  did  not,  but  that  that  was  clearly  properly  given  by  the  will,  according  to  the 
true  construction,  to  the  first  taker,  George,  for  his  own  benefit,  and  that,  consequently, 
it  passed  to  those  who  now  represent  him. 

I  need  hardly  say,  that  this  is  a  mere  question  of  construction.  The  word  "  residue," 
no  doubt,  may  comprise  interest  accruing  after  the  death  of  the  testator.  That  was  the 
case  in  Green  v.  Ekins,  2  Atkyns,  473,  to  which  we  were  referred  by  the  Solicitor- 
General  in  the  argument.  That  is  an  English  case,  but  the  same  principle  would  apply 
to  Scotland  ;  and  there  are  Scotch  cases  which  bear  out  exactly  the  same  principle.  In 
that  case  Mr.  Green  had  issue  by  his  first  vrife,  the  defendant  Elizabeth,  who,  in  his 
lifetime,  had  privately,  and  without  his  consent,  married  Mr.  Bumaby,  and  by  his  second 
wife  had  issue,  another  daughter  named  Frances,  who  at  the  time  of  making  this  will, 
and  at  his  death,  was  an  infant.  And  having  a  very  considerable  real  estate  and  a  very 
large  personal  estate,  he  devised  several  particular  legacies  to  his  wife  and  to  Mrs^ 
Bumaby  and  his  daughter  Frances,  and  gave  directions  to  have  his  trade  carried  on  after 
his  death  for  the  benefit  of  those  who  should  be  entitled  to  the  residue  of  his  estate* 
And  all  the  residue  of  his  personal  estate  he  devised  to  any  son  he  should  have  by  his 
wife  at  his  age  of  21 ;  if  no  son,  then  to  his  daughter  Frances,  to  be  paid  to  her  at  her 
age  of  21,  or  marriage.  But  if  it  should  happen  that  his  daughter  Frances  should  depart 
this  life  before  21,  or  marriage,  and  he  should  have  no  other  daughter  bom  of  his  second 
wife  who  should  attain  21^  or  marriage,  then,  and  in  such  case,  if  his  daughter  Elizabeth 
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Bumaby  should  have  issue  of  her  body,  one  or  more  son  or  sons,  he  gave  and  bequeathed 
the  residue  of  his  personal  estate  to  such  son  of  his  said  daughter  as  should  first  attain 
the  age  of  21 ;  but  if  his  daughter  should  have  no  such  son  or  sons,  or  having  such  son 
or  sons,  none  should  attain  the  age  of  21,  then,  and  in  such  case,  he  gave  and  bequeathed 
the  residue  of  his  personal  estate  to  William  Ekins  Pier,  or  defendant  in  this  case, 
subject  to  the  payment  of  L.4000  to  the  daughter  of  his  daughter  Burnaby,  in  manner 
therein  mentioned.  .  There  Lord  Hardwicke  said — "  As  to  the  rest  of  the  profits  which 
have  accrued,  and  will  accrue,  till  the  devise  to  the  sou  of  Mr.  Burnaby  vests,  I  am  of 
opinion  that  the  interest  and  profits  must  be  considered  as  a  part  of  the  residue,  and 
must  accumulate.''    That,  he  says,  is  the  construction  to  be  put  upon  those  particular 
words.     That  I  do  not  at  all  doubt ;  but  the  question  is — ^whether  or  not  that  construc- 
tion can  fairly  and  properly  be  adopted  in  the  present  case.     Now,  I  confess  I  cannot 
think  that  such  a  case  is  at  all  applicable  to  the  present,  because  here  what  the  testator 
directs  his  trustees  to  do  is  this : — *'  After  payment  of  these  sums  the  said  trustees  shall 
[649]  lay  out,  and  employ  the  residue  of  my  said  estates  and  effects  for  the  use  and 
behoof  of  George  Cuming,  my  grandson,  only  son  of  the  said  deceased  Thomas  Cuming, 
and  the  heirs  of  the  body  of  the  said  George  Cuming,  in  such  way  and  manner  as  may 
seem  most  expedient  to  them,  till  he  or  they  may  arrive  at  majority,  when  they  are  to 
denude  themselves  in  his  or  their  favours."     What  are  they  to  do  with  the  residue 
during  the  minority  1    They  were  to  employ  it  "  for  the  use  and  behoof  of  George 
Cuming,  my  grandson."     I  think  it  follows  of  necessity  from  that,  that  the  testator 
meant  to  say  that  he  was  to  be  the  person  entitled,  though  he  was  not  to  claim  posses- 
sion of  it  from  the  trustees  till  he  attained  his  majority.     That  was  a  postponement  for 
convenience  arising  from  his  want  of  capacity  as  an  infant  to  manage  the  property ;  but 
he  did  not  mean  to  interfere  at  all  with  his  right  and  interest  which  should  then  accrue. 
Indeed  any  other  construction  would  lead  to  this  result,  that  the  testator  contemplated 
that  the  grandson  was  to  have  no  fund  out  of  which  he  was  to  be  educated.     The 
trustees  have  applied  a  portion  of  the  income  to  his  education,  and  have  very  properly 
done  so,  if  it  did  not  belong  to  him.     I  do  not  mean  that  that  is  quite  conclusive,  because 
a  grandfather  may  choose  to  say — I  give  the  residue  of  my  property  to  my  grandson,  if 
he  attains  21,  but  without  any  interest  in  the  property  in  the  intermediate  time.     But 
here  it  appears  that  the  maintenance  was  to  be  derived  from  this  source.     I  do  not,  how- 
ever, rely  upon  that ;  but  I  go  upon  the  words  which  I  find  in  this  instrument,  from 
which  I  collect  clearly  that  the  trustees  were  not  to  denude  of  their  trusts  till  the  grand- 
son had  attained  21,  but  they  were  nevertheless,  in  the  meantime,  to  manage  the  property 
for  his  benefit  till  he  did  attain  21.     The  language  seems  to  me  to  exclude  any  other 
construction,  and  all  doubt.     On  any  other  construction  the  grandson  would  have  been 
left  unprovided  for  during  his  minority.     I  think,  therefore,  upon  that  point,  that  the 
decision  of  the  Lord  Ordinary,  and  afterwards  of  the  Court  of  Session,  was  perfectly 
correct" 

Now,  as  to  the  question  of  bonuses,  a  great  deal  of  argument  was  addressed  at  your 
Lordships'  bar,  as  to  whether  those  bonuses  were  to  be  considered  sums  of  money 
accruing  due  during  the  minority,  or  after  the  minority  had  ceased,  and  when  the 
mi^jority  had  commenced.  In  the  view  of  the  case  which  I  take,  I  think  that  is  quite 
unimportant.  I  think  the  bonuses  must  go  with  the  other  interests  and  profits.  I  do 
not  mean  to  dispute  the  English  rule,  that  such  benefits  do  not  go  to  the  tenant  for  life, 
but  must  be  added  to  the  capital.  This  has  been  considered  as  settled  since  the  case  of 
Brander  v,  Brander,  4  Ves.,  800,  where  Lord  Loughborough  laid  down  the  rule,  though 
evidently  feeling  that  it  rested  on  not  very  solid  grounds.  This  decision  was  followed 
by  Lord  Mdon  in  Paris  v,  Paris,  10  Ves.,  189,  and  by  Lord  Erskine  in  Witts  ».  Steere,  13 
Yes.,  368.  And  the  rule  in  Scotland  is  the  same,  as  was  settled  by  this  House  upon  an 
appeal  in  Irvine  v,  Housen,  in  1802.  Indeed,  in  Paris  v.  Paris,  Lord  Eldon  refers  to  the 
Scoteh  case  as  having  been  settled  after  great  inquiry  as  to  analogous  cases  in  England. 
But  that  Scoteh  case  was  the  case  of  a  Uferenter,  and  does  not,  in  my  opinion,  govern 
the  case  now  before  the  House,  where  the  person  entitled  is  not  a  liferenter  but  an 
absolute  fiar.  It  is  true,  that  during  his  minority,  which  is  the  period  now  in  question, 
the  income  is  given  not  to  him,  but  to  trustees  for  his  behoof.  But  this  makes  no 
difference  in  principle.  The  gift  was  evidently  made  to  the  trustees  instead  of  to  George 
himself,  only  on  account  of  his  personal  incapacity  by  reason  of  his  minority.  There  was 
no  intention  to  alter  the  character  or  quality  of  his  interest  in  the  fund.    He  was  no 
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more  a  liferenter  during  his  minority  than  he  was  after  he  attained  his  age  of  21  years. 
After  attaining  that  age  he  hecame  entitled  in  his  own  right.  Before  Uiat  age  others 
were  entitled,  as  trustees  for  him.  If  there  had  heen  no  minority  he  would  at  once  have 
heen  fiar,  and  so  entitled  to  the  honuses  as  well  as  to  the  ordinary  profits.  The  minority 
makes  no  difference,  except  that  the  persons  entitled  are  the  trustees ;  hut  they  are 
entitled  with  all  the  same  incidents  as  would  have  attached  to  George  himself  if  he  had 
heen  of  age.  Therefore  I  think  hoth  appeals  must  he  dismissed,  and  dismissed  with 
costs. 

Sir  22.  Bethdh — There  are  cross  appeals,  my  Lord. 

Lord  Chaneellor, — ^I  propose  to  dismiss  them  with  costs.  If  the  parties  like  that 
they  should  he  dismissed  without  costs,  as  they  are  cross  appeals,  that  will  save  the 
necessity  of  taxation. 

Sir  22.  BetheU, — I  think,  prohahly,  the  simplest  way  would  be  to  dismiss  them  both 
without  costs. 

Lard-Advocaie. — ^I  think  it  would. 

Lord  ChaneeUor. — ^Very  well.  I  do  not  think  I  should  be  justified  in  making  the 
fund  liable. 

Sir  22.  BeiheU, — No,  my  Lord,  we  do  not  ask  it.  The  parties  ought  to  bear  their 
own  costs. 

Interlocutors  in  both  appeals  affirmed,  and  both  appeals  dismissed. 
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Fb^ncois  Gadois  and  Spouse,  Complainers. — A.  Muir. 
Robert  Baibd,  Bespondent. — Mair. 

Lawburrows — Suspension, — Held  by  the  Lord  Ordinary,  and  acquiesced  in,  that  s  party 
against  whom  an  application  for  letters  of  lawburrows  is  made,  is  entitled  to  suspend 
without  finding  caution,  on  proof  that  the  application  was  unnecessary  and  witiiout 
probable  cause. 

The  respondent  Baird,  in  the  month  of  November  last^  applied  for  letters  of  lawbur- 
rows against  the  suspenders,  and  having  sworn  before  a  messenger-at-arms,  in  the  usual 
form,  that  he  dreaded  bodily  harm  from  them,  a  charge  was  given  to  the  latter  to  find 
caution  to  the  respondent  to  keep  the  peace  to  him  and  his  family  and  dependents. 

The  suspender,  without  finding  caution,  presented  a  note  of  suspension  of  this  chaige, 
on  the  ground  that  the  lawburrows  were  tdcen  out  imnecessarily,  and  without  probable 
cause,  and  the  counsel  for  the  parties  having  been  heard  before  Lord  Mackenzie,  in  the 
Bill  Chamber,  upon  the  competency  of  the  suspension,  his  Lordship  passed  the  note  to 
try  the  question. 

It  was  contended  for  the  suspender  that  he  was  entitled  to  have  a  proof  allowed  him 
that  the  lawburrows  were  taken  out  without  probable  cause ;  and  the  respondent  main- 
tained, on  the  other  hand,  that  under  the  statutes  with  reference  to  lawburrows  hia  oath 
was  conclusive  evidence  of  the  probable  cause  of  dreading  bodily  harm ;  that  the  fear 
and  dread  which  induced  a  party  to  take  out  lawburrows  was  in  the  general  case  personal 
to  himself ;  and  that  the  remedy  which  the  lawburrows  afforded  would  be  entirely  sub- 
verted if  it  were  to  be  allowed  to  a  party  against  whom  these  lawburrows  were  taken  to 
suspend  them  merely  for  the  want  of  probable  cause. 

[683]  The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

'*  Finds  that,  under  the  circumstances,  the  suspenders  afe  entitled  to  a  proof  of  their 
averments,  that  the  application  by  the  respondent  for  letters  of  lawburrows  was  made  by 
him  groundlessly,  unnecessarily,  and  without  probable  cause,  and  of  their  averments 
that  they  have  conducted  themselves  peaceably  and  quietly  without  giving  cause  of 
offence  to  the  respondents,  and  allows  the  suspenders  a  proof  of  their  averments  to  the 
above  effect,  and  to  the  respondents  a  conjunct  probation :  Appoints  the  cause  to  be  put 
to  the  roll,  in  order  that  the  mode  of  proof  or  inquiry,  may  be  acyusted ;  and  reserves 
the  question  of  expenses. 

^^Note, — ^Tbere  is  no  question  of  liability  in  damages  here  raised.    This  is  not  an 
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action  of  damages.  The  suspenders  Francis  Gadois  and  his  wife,  are  charged  on  letters 
of  lawbnrrowB  at  the  instance  of  the  respondent,  who  is  designed  a  writer  in  Edinburgh, 
and  who  was,  but  is  no  longer,  their  next  door  neighbour,  they  having  removed  to 
another  house.  They  allege  that  the  application  for  lawburrows  was  groundless,  frivol- 
ous, and  without  probable  cause,  and  this  they  offer  to  instruct.  They  offer  to  submit 
their  character  and  conduct  to  scrutiny  ;  they  undertake  to  show  that  they  are  quiet  and 
peaceable  people,  who  gave  no  offence  and  no  occasion  for  alarm  to  the  respondent, 
but  who  bore  with  patience  many  provocations.  This  may  or  may  not  be  consistent 
with  the  fact,  but  it  is  so  averred  and  offered  to  be  proved  by  the  suspenders. 

"  The  respondent  says  that  he  holds  the  lawburrows,  and  will  enforce  them ;  that 
they  were  competently  granted  on  his  own  oath ;  that  by  his  oath  his  apprehension  of 
personal  danger  had  been  proved,  and  cannot  be  disproved,  and  that  no  inquiry  into  the 
facts  or  into  the  grounds  of  his  apprehension  of  danger  is  competent,  unless  in  an  action 
of  damages  where  both  malice  and  want  of  probable  cause  are  cdleged  and  put  in  issue. 
He  boldly  and  strenuously  maintains  that  any  man,  swearing  to  his  fear  of  personal 
danger,  can,  on  his  own  oath,  obtain  letters  of  lawburrows  against  any  one  whatever, 
and  can  charge  on  these  letters,  and  enforce  and  retain  the  security  of  special  caution, 
without  the  possibility  of  any  inquiry  into  the  facts  except  in  action  of  damages,  founded 
on  malice  and  want  of  probable  cause.  No  matter  how  frivolous,  vexatious,  and  absurd 
the  application  may  have  been,  he  contends  that  the  grounds  of  it  cannot  be  investigated. 
Cases  suggest  themselves  of  lawburrows  obtained  under  circumstances  so  absurd  as 
almost  to  preclude  the  possibility  of  well-founded  apprehension  of  danger,  such  as  when 
obtained  by  strong  man  against  an  aged  and  feeble  woman,  or  a  young  and  delicate  g^rl, 
or  by  an  idle  boy  against  a  respectable  schoolmaster,  or  by  a  riotous  youth  against  the 
Sheriff,  the  procurator-fiscal,  or  the  captain  of  police,  or  by  a  mutinous  soldier  against  his 
commanding  officer,  or  by  an  irritated  litigant  against  a  supreme  judge.  To  all  these 
suggested  cases  the  respondent  consistently  replies,  that  in  none  of  them  can  there  be  any 
inquiry ;  that  the  oath  of  the  applicant,  on  which  alone,  without  citation,  and  sine  eausa 
eoffnitOj  the  letters  of  lawburrows  were  granted,  is  probaiio  probata  of  the  fact  of  his 
personal  apprehension  of  danger,  which  is  within  his  own  mind,  and  that  the  grounds 
thereof  cannot  be  investigated. 

"  The  Lord  Ordinary  is  not  prepared  to  sanction  these  propositions.  The  remedy  of 
lawburrows,  however  suitable  to  the  state  of  society  in  Scotland  in  the  15th  century,  is 
really  little  adapted  to  that  of  the  19th  century,  where  the  restraining  power  of  public 
law  is  generally  sufficient  for  individual  protection.  In  the  case  of  A  v.  B,  1st  December 
1853,  Lord  Cockbum  is  reported  to  have  said  : — *The  bond  of  lawburrows  is  an  absurd 
'  form,  in  reference  to  modem  customs.'  The  law  imposes  on  all  men  the  obligation  to 
keep  the  peace,  and  all  who  break  the  peace  are  liable  to  punishment ;  but  in  the  city  of 
Edinburgh,  where  immediate  recourse  may  be  had  to  magistrates,  and  where  there  is 
ample  protection  by  police,  something  more  than  a  mere  deposition  by  the  applicant  to  the 
fact,  but  not  to  the  grounds  of  his  personal  apprehension  of  danger,  ought  to  appear 
when  inquiry  is  demanded  and  proof  is  offered  that  there  is  no  foundation  for  any  alarm, 
and  no  cause  for  enforcing  a  demand  for  special  security.  The  letters  are  indeed  com- 
petently issued  without  citation  and  on  the  oath  alone,  though,  as  afterwards  noticed, 
the  oatji  in  this  case  is  not  regular.  But  inquiry  into  the  facts  being  now  craved,  and 
proof  of  peaceable  conduct  on  the  part  of  the  suspenders,  and  of  groundless  and  frivolous 
application  by  the  respondent  without  even  probable  cause,  being  offered,  the  Lord 
Ordinary  does  not  think  that  the  door  can  be  closed  against  aU  investigation.  Damages 
are  not  craved,  and  probably  no  case  for  damages  has  been  set  forth,  since  malice  was  not 
specially  alleged  in  the  notice  of  suspension  ;  but  if  the  suspenders  have  really  been  the 
peaceable  parties,  and  the  respondent  and  his  family  have  really  been  the  provoking  and 
offending  parties,  as  the  suspenders  allege,  and  offer  to  prove,  the  respondent  can  have 
no  right  to  compel  them  to  find  security. 

"  In  the  case  of  lawburrows  applied  for  by  persons  in  the  relation  of  husband  and 
wife,  and  of  parent  and  child,  an  order  for  previous  service  on  the  party  complained  of 
is  granted,  and  the  alleged  ground  of  apprehension  of  danger  must  be  proved. — (Bankton, 
i.  10,  175;  Thomson,  7th  March  1815,  F.C.;  Calder,  24th  February  1841;  Taylor, 
25th  June  1829.)  This  shows  that  the  right  to  obtain  the  protection  of  lawburrows  on 
the  mere  deposition  of  the  applicant  is  not  universal  and  not  absolute.  The  exception 
in  regard  to  husbands  and  wives  and  parents  and  children,  is  not  within  the  statutes—^ 
S,«.R.  J,  54 
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(1424,  c.  2;  1429,  c.  129;  1449,  c.  13  ;  1581,  c.  117)— but  is  a  qualification  introduced 
.for  the  good  of  society,  and  for  the  ends  of  justice,  and  to  prevent  abuse ;  and  although 
it  may  be  that  the  respondent,  holding  the  letters  of  kwburrows,  cannot  now  be  called 
on  to  instruct  his  grounds  by  evidence,  yet  the  suspenders  offer  to  prove  the  groundless 
and  frivolous  character  of  the  application,  and  the  want  of  probable  cause  appeara  to 
the  Lord  Ordinary  to  be  relevant  to  the  effect  of  obtaining  suspension  of  the  letters. 

*VAs  the  remedy  of  lawburrows  rests  on  the  statute  law  of  Scotland,  it  is  probable 
that  little  aid  can  be  derived  from  the  authorities  or  analogies  of  English  law;  but  it 
may  be  observed,  that  in  England,  when  '  articles  of  the  peace,'  obtained  on  oath  of 
apprehension  of  personal  danger,  are  brought  up  to  the  Court  of  Queen's  Bench  by 
certiorari,  that  Court  will  consider  the  matter,  and  quash  the  articles  of  peace,  if  no 
sufficient  offence  be  alleged  to  justify  the  justices  in  ordering  the  defendant  to  give 
sureties  of  the  peace — (Reg.  Dunn,  1  Am.  and  H.  21) ;  and  in  another  case,  where  the 
.statements  on  which  articles  of  peace  had  been  obtained  appeared  to  be  malicious  and 
untrue,  the  Court  stayed  process  on  them,  and  committed  the  applicant  for  peijury.— 
(Rex.  V,  Pamell,  2  Burr.,  806).  The  articles  of  peace  are  granted  on  the  oath  of  the  appli- 
cant, who  swears  not  only  to  his  own  mere  personal  dread  of  danger,  but  to  the  facts  from 
which  the  inference  is  drawn.  Tet  the  matter  is  not  held  as  beyond  the  reach  of  inqniij, 
but  remains  examinable,  and  if  sufficient  grounds  of  objection  are  made  to  appear  on 
inquiry,  then  the  articles  will  be  quashed. 

"  Another  view  of  this  question,  not  urged  at  the  bar,  has  occurred  to  the  Lord 
Ordinary,  as  arising  from  the  provisions  of  the  statutes.  By  the  statute  1429,  c.  129, 
it  is  enacted,  that  4f  any  of  the  lieges  has  any  doubt  of  the  life,  either  by  deed  or  man- 
^  nance,  or  violent  presumption,  and  ask  sovertie  of  the  party  that  the  plaint  is  made  upon, 
<  sae  that  the  partie  plaintife  mak  pruif  of  the  deed  or  mannance,  or  of  the  violent  pie^ 

*  sumption  made  or  done  till  him,  by  his  aith  or  other  sufficient  pruife,'  the  Sheriff  diall 
do  justice,  &c.  This  Act  is  not  repealed,  nor  is  the  provision  in  regard  to  the  terms  of 
the  oath  altered  by  the  subsequent  statutes.  If  the  applicant  swears,  in  terms  of  this 
Act,  to  '  deed,  mannance^  or  violent  presumption  made  or  done  till  him,'  then  he  swears 
to  ^ts,  and  not  merely  to  his  own  feelings  ;  and  if  he  swears  falsely  in  regard  to  these 
matters  of  fact  within  his  own  knowledge,  he  is  liable  to  prosecution  for  perjury.  But 
if  he  swears  only  to  his  own  feeling  of  personcd  apprehension  of  danger,  then  it  would 
appear  that,  for  taking  such  an  oath  falsely,  he  cannot  be  prosecuted  for  perjury.— 
(Hume's  Crim.  Law,  i.  369.)  And,  accordingly,  the  respondent  has  in  tliis  case  main- 
tained that  his  own  fear,  being  entirely  within  his  own  mind,  is  sufficiently  proved  by 
his  oath,  and  can  never  be  disproved. 

"  The  words  of  the  oath  in  the  present  case  appear  only  from  the  attestation  of  the 
messenger  annexed  to  the  letters  of  lawburrows.  This  oath  was  not  sworn  before  a 
judge  or  magistrate,  but  only  before  the  messenger,  and  it  bears  that  the  respondent 
dreads  bodily  harm,  injury,  and  oppression  from  the  suspenders,  but  contains  no  state- 
ment of  facts.  The  respondent  has  not  sworn  to  facts,  so  as  to  be  liable  to  prosecution 
for  perjury  if  he  swore  falsely,  and,  therefore,  some  inquiry  into  the  facts,  when  inquiij 
is  demanded  by  the  suspenders,  seems  essential  to  the  ends  of  justice.  If  a  writ  is 
issued  ex  parte  [684]  without  citation,  and  on  an  oath  not  taken  before  a  magistrate,  and 
which  is  so  expressed  that  it  can  never  be  traversed,  the  enforcement  of  that  writ 
under  all  circumstances,  and  without  the  possibility  of  investigation,  is  a  very  startling 
proceeding.  The  suspenders  say  that  they  cannot  find  caution.  Are  they,  on  such  an 
oath,  to  be  sent  to  prison,  even  though  it  might  be  found  on  inquiry  that  they  have 
done  no  wrong,  uttered  no  threat,  and  given  no  offence,  or  cause  for  apprehension  of 
danger  1  To  this  conclusion  the  Lord  Ordinary  is  imable  to  come.  He  thinks  that  t^e 
mode  of  procedure  adopted  by  the  respondent  in  this  case — the  emitting  the  oath  not 
before  a  magistrate,  but  only  before  the  messenger — the  want  of  all  record  of  the  words 
of  it,  except  in  the  messenger's  attestation — and  the  brief  and  general  t«rms  in  which, 
according  to  that  attestation,  it  is  expressed,  is  of  very  questionable  legality.  This  pro- 
cedure does  not  seem  to  be  according  to  the  intention  of  the  older  statutes  already 
mentioned,  and  it  is  directly  opposed  to  the  provisions  of  the  Act  1617,  c.  8,  and  the 
Act  1661,  c.  38,  in  both  of  which  statutes  it  is  expressly  enacted,  that  *  the  complainer 

*  give  his  oath  before  the  justice  that  he  hath  just  cause  to  dread  his  harm.'  It  is  possible 
that  practice  may  to  some  extent  support  this  procedure.  But  even  if,  in  respect  of 
some  prevailing  practice,  the  o^th  so  taken  might  be  held  9^  suffiQient  to  support  tb? 
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lawburrows,  so  long  as  the  facts  are  not  disputed,  it  is  a  very  different  thing  to  hold  it 
to  be  80  conclusive  as  to  shut  out  all  inquiry. 

*'  The  oath  of  a  creditor  applying  for  a  warrant  against  a  debtor,  as  in  meditaiiane 
fugo^  must  be  sworn  before  a  magistrate  (Place  v,  Dennison,  2d  Jtdy  1814,  F.G.),  yet  it 
may  be  reargued,  and  the  true  state  of  the  facts  ascertained. — (Scot  v,  Sandilands,  7th 
Dec.  1744,  M.  8549;  Scudmore  v,  Lechmere,  drd  June  1797,  M.  8559;  Bryson  t?. 
Hamilton,  10th  March  1812,  F.C. ;  Swayne  o.  Fyfe  Bank,  18th  March  1836,  S.  and  D., 
xiv.  726).  A  suspension  of  a  chaige  on  letters  of  lawburrows  is  a  competent  procedure 
(Smith  V.  Baird,  26th  Jan.  1799,  M.  8043);  not  only  competent  when  foimded  on 
alleged  irregularities  (and  the  oath  is  not  regular  in  this  case),  but  also  when  founded  on 
allegations  of  groundlessness.  If  damages  are  sought,  malice  and  want  of  probable  cause 
must  be  averred.  But  as  suspension  of  the  charge  on  lawburrows  is  all  that  is  here 
craved,  it  is  thought  that  the  averments  of  the  suspenders  are  such  as  to  entitle  them 
to  inquiry  to  that  effect" 

[Cf.  Brock  V.  Ranking,  1  R.  991.] 
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« 

Adam  Wilson,  Petitioner, — Ogilvy, 

BoBERT  Wilson,  Eespondent. 

Judicial  Factor,— On  the  application  of  the  next  of  kin  in  Scotland,  the  Court  appointed 
a  judicial  factor  to  manage  the  estate  and  affiurs  of  a  man  70  years  of  age,  deaf,  and 
almost  totally  blind. 

The  present  petition  was  presented  by  Adam  Wilson  of  Auchingowrie,  the  nearest 
of  kin  in  Scotland  of  Robert  Wilson,  writer,  Edinburgh,  for  the  appointment  of  a 
judicial  factor  to  manage  his  affairs. 

It  set  forth,  that  Robert  Wilson,  who  was  about  70  [21]  years  of  age,  had  for  many 
years  been  totally  deaf ;  that  he  had  become  completely  blind ;  and  that  he  was  thus 
incapacitated  for  managing  his  affairs,  or  attending  to  business.  The  certificates  of  two 
medical  men  were  produced  to  that  effect. 

Answers  were  put  in  for  Wilson,  denying  his  total  want  of  sight ;  admitting  that  he 
had  great  difficulty  in  understanding  any  communication  made  to  him  ;  but  stating,  that 
with  patience  and  attention  he  could  be  communicated  with,  and  that  he  had  a  very 
strong  objection  to  the  control  of  his  affi&irs  being  taken  out  of  his  hands. 

On  advising  the  petition  and  answers,  the  Court  remitted  to  Mr.  Hallard,  advocate, 

*'  to  see  Mr.  Wilson,  and  to  take  such  assistance  as  he  may  think  necessary,  and  to 
report ;  and  grant  power  to  the  Lord  Ordinary  on  the  Bills  to  receive  Mr.  Hallard's 
report^  and,  if  he  shall  see  cause,  to  grant  interim  appointment." 

The  following  report  was  given  in : — 

'*  In  obedience  to  the  remit,  I  have  on  three  several  occasions  visited  Mr.  Robert 
Wilson,  writer,  residing  at  St.  Ann's  Yard.  On  the  last  occasion  (28th  July  1856)  I 
was  accompanied,  at  my  request,  by  Mr.  Robert  Wallace,  chaplain  and  teacher  to  the 
Edinburgh  Asylum  for  the  blind,  and  by  Benjamin  Bell,  Esquire,  surgeon  to  the  said 
institution,  whose  certificate  is  appended  to  this  report. 

'*  Mr.  Wallace  had  also,  at  my  request,  prior  to  this  last  occasion,  visited  Mr.  Wilson 
alone. 

"  Mr.  Wilson  is  totally  deaf.  From  his  talk  I  gather  that  his  vision  is  so  imperfect 
that  it  hardly  enables  him  to  distinguish  between  light  and  darkness,  and  not  at  all 
between  one  person  and  another. 

"  His  mental  faculties  do  not  seem  impaired ;  but  he  shows  much  fretfulness  and 
irritability,  induced  by  the  physical  mfirmities  under  which  he  is  labouring. 

I  found  it  quite  impossible  to  convey  to  Mr.  Wilson's  mind  the  nature  of  the  present 
proceedings.  He  seems  aware  that  a  law  proceeding  of  some  kind  is  going  on  in 
which  he  is  concerned,  and  in  which  Mr.  Murray  is  his  agent ;  but  I  could  not  obtain 
from  him  any  indication  that  he  understands  its  character  and  object. 

"  From  my  own  observation,  corroborated  by  the  opinion  of  the  two  gentlemen  to 
whom  I  have  referred,  I  am  sfttisfied  th?it  in  Mr.  Wilson's  present  condition  it  is 
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impoamble,  for  uny  useful  purpose  or  effect,  either  to  communicate  with  liim,  or  to 
receive  instructions  from  liim  concerning  his  affairs.     Hxunbly  reported  by 

(Signed)         Fbsdbrigk  Hatj.ard." 

This  was  given  in  to  the  Lord  Ordinary  on  the  Bills,  and  no  appearance  being  made 
for  the  respondent,  his  Lordship,  on  7th  August,  appointed  Patrick  Morison,  accoimtant^ 
Edinbiurgh,  judicial  factor  on  the  estate  till  ^e  fifth  sederunt-day  in  November  next 

The  petitioner  now  moved  the  Court  to  confirm  the  appointment^  when  their 
Lordships  confirmed  it  accordingly. 
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Hugh  Birrkll,  Pursuer.-r-Pmn^y,  A.  B,  Shand. 

Dundee  Gaol  Commissioners,  Defenders. — SoUcitor-OenercU  {Maitland\  Thorns. 

Proee89 — Reduction, — ^A  party  having  raised  an  ordinary  action  for  the  value  of  extra 
work  performed  by  him,  the  defender  pleaded  that  the  action  was  incompetent,  ita 
subject-matter  being  already  before  an  arbiter  in  a  submission,  and  decided  upon  by 
him.  The  pursuer  maintained  that  the  claim  was  uftra  vires  eampromisn — Hdd  that 
a  reduction  was  necessary,  and  the  ordinary  action  sisted  to  allow  such  a  process  to  be 
brought. 

This  was  a  petitory  action  for  payment  of  L.861,  Ss.  9|d.,  or  of  whateyer  other 
balance  should  be  ascertained  to  be  due  to  the  pursuer,  under  a  contiact  with  the 
defenders,  and  relative  agreements,  as  to  the  building  of  a  gaol  at  Dundee,  and  more 
particularly  under  a  stipulation  as  to  extra  work,  which  was  in  these  tenns : — 

*'  Li  the  event  of  any  extra  work  or  deductions  to  any  extent  being  thereby  incurred, 
and  whether  additions  or  deductions,  the  prices  to  be  affixed  thereto  shall  be  predsely 
similar  to  those  by  which  the  estimates  have  been  accurately  made  up,  and  the  whole  to 
be  adjusted  by  the  architect  appointed  by  the  commissioners  to  superintend  the  different 
operations." 

Li  defence  it  was  pleaded,  that  the  claim  formed  the  subject-matter  of  a  submission 
between  the  parties,  in  which  a  decree-arbitral  had  been  pronounced,  and  that  so  long  as 
it  remained  unreduced  the  action  was  barred. 

The  original  contract  contained  the  following  clause  : — 

"  And  it  is  hereby  agreed  to  by  both  parties,  that  in  case  any  difference  of  opinion 
shall  arise  as  to  the  true  meaning  of  the  present  contract^  or  of  the  execution  of  any  pait 
of  the  work  hereby  contracted  for,  the  same  shall  be  determined  by  George  Angus,  sole 
arbiter  hereby  appointed  by  the  said  parties,  to  whom  fuU  power  is  hereby  given  for  that 
purpose,  and  whose  orders  and  decision,  interim  or  final,  shall  be  final  and  binding  on 
both  parties." 

A  submission  had  been  entered  into  to  Angus,  and  a  decree-arbitral  was  pronounced 
before  the  record  was  closed  in  this  case,  but  the  pursuer  contended  that  the  aUeged 
depending  submission  created  no  bar  to  the  present  action,  viewed  as  an  action  of  con- 
stitution ;  and  further,  that  the  action  was  competent  and  necessary  as  a  mode  of  trying 
the  question  in  regard  to  the  true  meaning  of  liie  agreement  of  parties,  which  conferred 
"  no  power  on  the  arbiter  to  decide  the  extent  or  value  of  the  extra  work,  which  must 
be  adjusted  in  strict  conformity  with  the  stipulation  in  the  specifications." 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

"  Li  respect  of  the  submission  in  dependence  when  this  action  was  raised,  and  of  the 
decree-arbitral  thereafter  pronounced  and  produced — Sustains  the  preliminary  defence  to 
the  action,  dismisses  the  same,  and  decerns  ;  reserving  to  the  pursuer  all  competent  action 
for  reducing  and  setting  aside  the  decree-arbitral,  and  thereafter  for  constituting  his 
alleged  claims  against  the  defenders,  and  to  the  defenders  their  defences  thereto :  Finds 
the  pursuer  liable  in  expenses ;  allows  an  account  thereof,  &c. 

'*  Note. — ^The  pursuer  was  contractor  foi  the  erection  of  the  gaol,  bridewell,  and  polioe- 
office  in  the  burgh  of  Dundee,  and  he  sues  the  defenders,  the  Parliamentary  Conunis- 
sioners  under  the  Act  for  erecting  a  gaol,  for  payment  of  certain  claims  for  extra  work 
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executed  by  him.  The  defenders  have  pleaded  from  the  beginning,  as  a  preliminary 
defence  to  the  action,  that  it  was  excluded  by  the  dependence  of  a  submission  between 
the  parties,  embracing  the  matters  in  dispute,  and  that  the  pursuer's  claims  must  be 
determined  by  the  decree-arbitral.  The  action  was  raised  in  August  1838,  and  in  the 
following  [47]  month  the  pursuer  presented  a  bill  of  suspension  and  interdict  to  restrain 
the  arbiter  from  proceeding  under  the  submission  to  decide  as  to  the  pursuer's  accounts 
for  extra  work.  Lord  Jef&ey  having  advised  the  bill,  with  answers,  refused  it.  Neither 
the  bill  nor  answers  has  been  produced,  but  a  copy  of  Lord  Jeffrey's  interlocutor  and  note 
is  founded  upon  by  both  parties.  The  record  in  this  action  was  closed  in  February  1840, 
under  reservation  of  production  of  the  decree-arbitral,  which  had  been  pronounced  the 
day  before,  and  which  is  in  process.  The  case  having  been  debated  before  Lord  Ivory 
in  1842  upon  the  preliminary  defence,  his  Lordship,  before  answer  as  to  the  extent  of 
Mr.  Angus's  powers  in  the  character  of  arbiter,  or  the  legal  competency  and  effect  of  the 
decree-arbitral  pronounced  by  him,  appointed  the  pursuer  to  give  in  objections,  setting 
forth, — \st^  The  different  items  of  extra  work,  in  regard  to  which  he  alleged  Mr.  Angus 
had  exceeded  his  powers  \  2(f,  The  particulars  in  point  of  extent,  value,  or  otherwise,  in 
which  he  alleged  the  adjustment  contained  in  Mr.  Angus's  decree  to  be  erroneous  ;  and, 
Zdy  The  charges  in  which  he  himself  means  to  insist,  as  the  charges  which  ought  to  be 
allowed  in  respect  of  the  items  of  extra  work  so  objected  to,  in  place  of  those  proposed 
to  be  allowed  by  Mr.  Angus.  The  clause  thereafter  was  allowed  to  fall  asleep,  the 
pursuer  having  been  divested  by  a  trust-disposition,  in  favour  of  his  creditors,  but  having 
been  lately  retrocessed,  the  action  has  been  wakened,  and  the  objections  ordered  by  Lord 
Ivory  having  been  lodged,  the  cause  has  again  been  debated  before  the  present  Lord 
Ordinary  on  the  preliminary  defence. 

"  The  Lord  Ordinary  is  of  opinion  that  the  preliminary  defence  is  well-founded,  and 
accordingly  he  has  dismissed  the  action,  reserving  to  the  pursuer  to  bring  a  reduction  of 
the  decree-arbitral,  as  the  competent  and  suitable  process  to  raise  the  question  upon 
which  the  parties  are  at  issue.  That  question  is  in  truth  and  substance  this — Whether 
Mr.  Angus  has  exceeded  his  powers  under  the  submission  contained  in  the  contract,  and 
his  decree-arbitral,  as  regards  the  matter  of  extra  work,  is  ultra  vires  compromisei  f  The 
Lord  Ordinary  thinks  that,  under  the  circumstances  of  the  present  case,  the  pursuer 
must  set  aside  the  decree-arbitral  before  he  is  entitled  to  raise  an  action  of  constitution 
to  make  good  his  present  claims. 

"  The  contract  in  this  case  is  a  building  contract,  entered  into  by  the  pursuer  and 
sureties  with  the  Parliamentary  Commissioners  for  the  erection  of  the  gaol,  bridewell, 
&c.,  upon  plans  and  specifications.  The  contractor  is  taken  bound  to  execute  and  finish 
the  work  to  the  satisfaction  of  an  inspector  to  be  appointed  by  the  commissioners  and 
architect^  and  conform  to  the  drawings,  sections,  &c.,  prepared  by  the  architect.  The 
contract  further  provides,  under  the  clause  ftdly  quoted  in  the  summons,  that  it  should 
be  in  the  power  of  the  commissioners  to  make  alterations  and  additions  upon  the 
drawings  and  specifications  during  the  progress  of  the  work,  without  in  any  respect 
altering  the  terms  and  obligations  entered  into,  and  that  upon  a  written  order  to  be 
given  by  the  commissioners  and  architect,   'and  in  the  event  of  any  extra  work  or 

*  deductions  to  any  extent  being  thereby  incurred,  and  whether  additions  or  deductions, 

*  the  prices  to  be  affixed  thereto  shall  be  precisely  similar  to  those  by  which  the 

*  estimates  have  been  accurately  made  up,  and  the  whole  to  be  adjusted  by  the  architect 
'  appointed  by  the  commissioners  to  superintend  the  different  operations.'  By  the  last 
clause  in  the  contract  both  parties  agreed,  *  that  in  case  any  difference  of  opinion  shall 

*  arise  as  to  the  true  meaning  of  the  present  contract,  or  of  the  execution  of  any  part  of 
'  the  work  hereby  contracted  for,  the  same  shall  be  determined  by  the  said  George 

*  Angus,  sole  arbiter  hereby  appointed  by  the  said  parties,  to  whom  full  power  is  hereby 
'  given  for  that  purpose,  and  whose  orders  or  decision,  interim  or  final,  shall  be  final  and 
'  binding  on  both  parties.'  Mr.  Angus,  architect  in  Edinburgh,  was  the  architect  of  the 
building. 

"  The  construction  to  be  put  on  the  clause  quoted,  is  the  principal  point  which  has 
been  raised  by  the  pursuer  in  this  action.  He  contends  that  Mr.  Angus  had  no  power 
under  the  submission  in  the  contract  to  entertain  and  dispose  of  the  claim  for  extra 
work,  and  that  the  present  action  to  constitute  the  sum  due  to  the  pursuer  for  extra 
work  i&  competent,  notwithstanding  the  then  pending  submission,  and  a  decree-arbitral 
afterwards  pronounced.     And  he  pleads  that  the  present  action  was  competent  and 
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necessary  as  a  mode  of  trying  the  question  as  to  the  true  meaning  of  the  agreement  of 
parties. 

'*  The  pursuer  agreed  that  the  clause  of  submission  to  Mr.  Angus  is  of  a  limited 
nature,  confined  to  difference  of  opinion,  arising  as  to  the  meaning  of  the  contract,  or  of 
the  execution  of  any  |>art  of  the  work  contracted  for.  Under  these  expressions,  it  b 
contended  that  claims  for  extra  work  do  not  falL  And  as  to  the  preceding  dause,  pro- 
viding for  extra  work  being  done,  and  in  that  event  '*  the  prices  to  be  afiBixed  shall  be 
precisely  similar  to  those  in  the  estimates,  and  the  whole  to  be  adjueted  by  the  arekiteetj^ 
the  pursuer  construes  this  as  meaning  and  importing  that  the  value  and  expense  of  sndi 
work  should  be  adjusted  by  the  architect  according  to  the  prices  referred  to;  his 
calculation,  however,  being  liable  to  objection  in  so  for  as  not  conform  to  the  prices,  bat 
that  Mr.  Ajigus  had  no  power  to  decide  as  arbiter  upon  the  extent  and  value  of  the  extn 
work.  Accordingly  the  abstract  competency  of  the  present  action  is  insisted  on.  And 
the  special  grounds  stated  for  it  on  record  are,  that  Mr.  Angus,  as  arbiter,  having  pro- 
ceeded to  consider  the  pursuer's  accounts  for  extra  work,  had  capriciously  disallowed  in 
whole  and  in  part  many  items  of  extra  work,  and  had  not  calculated  the  value  or 
expense  of  it  according  to  the  extent  and  quantities  thereof  and  the  rules  and  pncee 
stipulated  as  to  extra  work. 

"The  proceedings  in  the  submission  are  not  produced,  and  the  pursuer  has  not 
sought  to  recover  them.  But  the  extract  registered  decree«rbitral  is  in  process,  con- 
taining a  narrative  of  the  steps  of  procedure.  It  is  admitted  in  the  summons  that  the 
pursuer  made  up  detailed  accounts  of  the  sum  due  to  him  for  extra  work,  which  he 
transmitted  to  Mr.  Angus,  who  returned  them,  with  observations  or  objections  proposiog 
certain  disallowances  on  the  claim.  Hence  originated  the  dispute  between  the  parties, 
followed  up  by  raising  the  present  action,  and  the  attempt  by  suspension  to  stop  the 
proceedings  before  Mr.  Angus. 

"  Now,  without  at  present  giving  any  judicial  opinion  on  the  nature  and  extent  of 
the  power  conferred  on  the  architect  by  his  being  appointed  to  adjust  the  extra  work,  or 
on  the  question  whether  the  extra  work,  under  the  qualification  of  the  prices  for  it 
being  the  same  in  the  estimates,  falls  equally  with  the  original  work  under  the  clause  of 
submission — ^matters  which  will  be  open  for  consideration  under  a  reduction  of  the 
decree-arbitral,  if  the  pursuer  can  show  that  the  findings  as  to  extra  work  are  tdtra  vire$ 
of  the  arbiter — the  Lord  Ordinary  thinks  that^  having  regard  to  the  nature  of  the 
contract)  and  to  the  usual  clause  empowering  the  employer  to  have  alterations  and 
additions  on  the  original  plan  executed  by  the  contractor,  there  are  prima  facie  sufficient 
grounds  for  holding  in  this  action  that  power  was  conferred  on  the  architect  under  the 
expression  adjustment  of  the  extra  work,  to  exercise  his  functions  as  arbiter  between  the 
parties  in  fixing  the  amount  to  be  paid — ^the  prices  to  be  affixed  being  the  same  as  for 
the  original  work,  per  estimates.  It  would,  it  is  conceived,  require  a  very  singular 
instance  of  excess  of  power  on  the  part  of  an  arbiter,  to  support  Uie  competency  of  an 
ordinary  action  like  the  present,  and  to  try  by  way  of  exception  the  question  of  the 
construction  of  a  submission,  and  the  validity  of  a  decree-arbitraL  But  in  this  case  the 
objection  raised  to  the  right  of  the  architect  to  adjudicate  as  arbiter  on  the  extra  woii 
rests  on  at  best  a  doubtful  construction  of  the  clauses  of  the  contract. 

"  The  objections  allowed  to  be  given  in  before  answer  were  scarcely  founded  on  by 
the  pursuer  at  the  debate.  A  glance  at  them  is  sufficient  to  show  their  character.  They 
do  not  appear  to  the  Lord  Ordinary  to  improve  the  pursuer's  case  as  stated  on  record. 

"  The  arbitration  having  proceeded  after  the  refusal  of  the  bill  of  suspension  by 
Lord  Jeffrey,  the  decree-arbitral  produced  was  pronounced  by  Mr.  Angus  on  the  27Ui 
February  1840.  It  embraces  the  extra  work,  bearing  to  have  adjusted  the  accounts  for 
it  according  to  the  rates  of  prices  in  the  original  estimates.  The  accounts  sued  for  in 
this  action  have  thus  been  disposed  of  under  the  submission  contained  in  the  oontrKt 
It  may  be  that  the  pursuer  shall  be  successful  in  challenging  the  submission  as  extended 
to  the  extra  work,  and  setting  aside  the  decree-arbitral  on  that  ground,  or  on  others 
which  may  be  open  to  him,  but  it  appears  to  the  Lord  Ordinary  that  this  can  only  be 
done  under  a  process  of  reduction,  and  that  until  reduction  is  obtained,  the  present 
ordinary  action  has  no  grounds  to  rest  on,  and  the  preliminary  defence  to  it  must  be 
sustained." 

The  pursuer  reclaimed,  and  prayed  the  Court  to  recall  [48]  the  interlocutor,  to 
repel  the  preliminary  plea,  and  to  remit  to  the  Lord  Ordinary  to  proceed  with  the  caw ; 
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"or,  at  least,  to  allow  the  pursuer  in  the  present  action  to  repeat  a  reduction  of  the 
decree-arbitral  founded  on  by  the  defenders,  if  your  Lordships  shall  consider  such 
reduction  necessary." 

The  defenders  were  not  called  upon. 

The  CJourt  pronounced  the  following  interlocutor : — 

"  Recall  the  interlocutor  of  the  Lord  Ordinary ;  but,  of  new,  find  that  this  action 
cannot  proceed  until  the  pursuer,  in  some  competent  action,  remove  the  decree  pronounced 
by  the  arbiter  in  the  submission,  which  ex  facte  excludes  the  claim  sued  for  in  the 
ordinary  action ;  but  sist  process  until  the  pursuer  shall  institute  such  action  as  he  shall 
be  advised  to  raise  within  ten  days  of  the  date  hereof,  and,  in  that  event,  until  the 
issue  of  such  action  ;  with  power  to  the  defenders  to  move  the  Court  to  proceed  in  the 
cause  in  the  event  of  any  undue  delay  in  instituting  or  following  out  such  action — 
reserving  all  questions  of  expenses." 


XXIX.  Jurist  136.     16  Jan.  1857.     let.  Div.— Lord  Mackenzie. 

Jabces  Stewart,  Petitioner. — Baillie. 

Eniail — Petition  for  Disentail — Coneent — Alien — Acts  4  Oeo,  IL,  c.  21,  and  13  Oeo.  IILj 
e.  21. — ^The  nearest  heirs  whose  consent  was  required  for  a  petition  to  disentail,  having 
been  bom  in  the  United  States,  and  being  the  son  and  grandsons  of  a  person  who 
emigrated  from  Scotland  to  that  country  many  years  ago,  the  Court  caused  investiga- 
tions to  be  made  as  to  the  time  at  which  he  emigrated ;  and  on  it  being  reported  that 
it  took  place  subsequently  to  the  Treaty  of  Lidependence,  and  that  his  allegiance  to 
the  sovereign  of  this  country  had  continued  to  his  death,  their  Lordships  Jield  the 
consents  to  be  valid. 

This  was  a  petition  for  disentail  of  the  entailed  estates  of  Brugh  and  others.  Con- 
sents were  produced  from  the  three  nearest  heirs,  who  were  Archibald  Douglas  Stewart 
and  his  two  sons.  The  petition  set  forth  that  all  these  persons  had  been  bom  in  the 
United  States  of  America,  but  that  the  first,  being  the  son,  and  the  others  being  grand- 
sons, of  the  late  Thomas  Stewart,  a  natural  bom  subject  of  Great  Britain,  they  were 
entitled  to  the  rights  and  privileges  of  British  subjects. 

The  junior  Lord  Ordinary  had  remitted  to  Mr.  John  Ross,  S.S.C,  to  inquire,  and 
report.  Mr.  Boss  stated,  inter  alia^  that  the  petition  did  not  set  forth  the  time  at  which 
the  late  Thomas  Stewart  emigrated  to  America. 

"  Had  he  emigrated  and  been  a  citizen  of  the  States,  and  continued  as  such  at  the 
period  of  the  Treaty  of  Independence  in  1783,  whereby  the  allegiance  of  her  citizens  to 
the  Sovereign  of  Great  Britain  was  dissevered,  it  is  apprehended  that,  upon  the  authority 
of  the  case  of  Dundas,  13th  November  1839,  Murray's  Reports,  ii.  31,  he  and  his 
children  would  have  become  aliens,  and  incapable  of  succeeding  to  heritage  in  Scotland ; 
and  if  so,  it  is  apprenhended  the  said  Archibald  Douglas  Stewart,  the  elder,  and  his  two 
sons,  could  not  now  be  viewed  as  heirs  of  entail  entitled  to  succeed  to  the  said  entailed 
estate  of  Brugh.  Upon  inquiry,  however,  the  reporter  has  ascertaineil,  from  family 
documents  exhibited  to  him  by  the  petitioner's  [137]  agent,  that  the  said  deceased 
Thomas  Stewart  did  not  emigrate  to  America  before  the  year  1802,  and  although  he 
died  there  his  allegiance  to  the  sovereign  of  this  country  still  continued,  and,  conse- 
quently, his  children  and  grandchildren  appear  entitled  to  aU  the  privileges  of  natural 
born  subjects,  in  virtue  of  the  statutes  4  Geo.  XL,  c.  21.  and  13  Greo.  III.,  c.  21." 

The  Lord  Ordinary  having  reported,  the  Court  desired  that  he  would  look  into  the 
documents  mentioned  in  Mr.  Ross's  report,  and  satisfy  himself. 

The  Lord  Ordinary  again  reported,  and  stated  that  he  was  convinced  that  the  person 
in  question  did  not  go  to  America  until  after  the  year  1802. 

The  Court  were  satisfied,  and  approved  the  draft  deed  of  disentail. 
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XXIX.  Jurist  186.     11  Feb.  1857.     Ist  Div.— Lord  Mackenzie. 

John  Waddell,  Gomplainer  and  Advocator. — Fattison,  Fraser. 

David  Bell,  Eespondent. — Solicitor-General  (Maitland),  Mackenzie, 

Process — Competency — Summary  Petition — Landlord  and  Tenant.-^A  tenant  upon  leav- 
ing his  farm,  applied  to  the  Sheriff  by  summary  petition,  for  a  remit  to  skilled  persons 
to  inspect  the  farm  and  ascertain  the  condition  of  a  variety  of  things  connected  with 
stipulations  in  his  lease,  in  regard  to  which  he  alleged  that  he  had  claims  against  his 
landlord.  Some  of  the  matters  in  question  were,  by  the  terms  of  the  lease,  to  be 
ascertained  '*  at  sight  of  men ; "  in  regard  to  others,  there  was  no  such  contract^  and 
most  of  them  were  of  a  nature  only  to  be  investigated  by  proof ;  and  in  regard  to  some 
of  the  latter,  he  prayed  for  a  remit  to  skilled  persons,  not  merely  to  inspect  and  report, 
but  to  take  evidence — Held,  that  the  matters  involved  in  the  petition  could  not  be 
resolved  in  the  manner  prayed  for,  and  petition  dismissed. 

The  complainer  was  tenant  of  the  farm  of  Blackball,  under  missives  of  lease  between 
him  and  the  respondent's  author,  for  19  years,  with  a  break  in  favour  of  either  party, 
at  certain  intervals,  on  12  months'  notice  to  the  other.  The  lease  contained  various 
stipulations  in  regard  to  liming  and  manuring  the  land — the  tenant  to  be  paid  at  a 
certain  rate  for  the  lime  and  dung,  should  he  remove  before  two  crops  had  been  reaped 
after  the  operation.  There  were  also  stipulations,  according  to  which  he  was  to  be  paid, 
"  at  sight  of  men,"  for  such  grass  seeds  as  had  been  sown  within  the  last  year  of  his 
possession,  on  land  ploughed  from  stubble,  or  on  land  unenclosed,  and  for  preserving  the 
ground  from  being  poached.  Power  was  reserved  to  the  proprietor  to  enclose  and  plant 
such  lands  as  he  might  think  proper^  on  such  deduction  from  the  rent  as  might  be  fixed 
by  valuators  mutually  chosen. 

The  complainer  removed  from  the  farm  at  Martinmas  1852  and  Whitsunday  1853, 
and  various  disputes  ensued  between  him  and  the  landlord  in  regard  to  matters  falling 
under  and  connected  with  the  stipulations,  as  well  as  in  regard  to  other  things  not  speci- 
ally provided  for  by  the  lease,  but  arising  from  the  relation  of  the  parties.  The  com- 
plainer applied  to  the  Sheriff  of  Lanarkshire  by  a  summary  petition,  the  prayer  of  which 
will  explain  the  point  at  issue  between  the  parties,  and  the  remedy  asked. 

"  May  it  therefore  please  your  Lordship,  on  consideration  hereof,  and  of  the  subjoined 
statements  of  fact  and  pleas  in  law,  to  appoint  a  copy  hereof,  and  of  the  said  statements 
of  fact  and  pleas  in  law,  to  be  served  upon  the  said  David  Bell,  and  him  to  lodge  answers 
thereto,  if  he  any  have,  in  the  hands  of  the  clerk  of  Court,  within  a  short  inductee  :  and 
thereafter,  on  advising  the  cause,  with  or  without  answers,  to  remit  and  grant  warrant 
to  one  or  more  skilled  persons  to  proceed  to  the  farm  and  lands  of  Blackball,  including 
Bumside  Park,  in  the  parish  of  Gambusnethan,  and  there — (Ist,)  To  inspect  the  land 
upon  the  said  farm  upon  which  the  petitioner  has  put  lime,  and  from  which  he  has  since 
taken  two  crops,  and  to  ascertain  and  value  the  compensation  for  such  lime  to  which  he 
is  entitled,  in  terms  of  the  missives  of  lease  after  mentioned :  (2dj)  To  inspect  the  land 
upon  the  said  farm  upon  which  the  petitioner  has  put  lime,  and  from  which  he  has  since 
taken  only  one  crop,  and  to  ascertain  and  value  the  compensation  for  such  lime  to  which 
he  is  entitled,  in  terms  of  the  said  missives :  (Sdy)  To  ascertain  the  quantity  of  lime  on 
the  said  lands  in  heaps,  and  to  report  the  price  thereof :  (^th,)  To  inspect  and  ascertain 
the  land  on  said  farm  upon  which  the  petitioner  has  put  dung,  and  from  which  he  has 
only  since  had  one  crop,  and  to  report  the  value  thereof,  to  which  the  petitioner  is 
entitled,  in  terms  of  the  said  missives :  (5^^)  To  inspect,  ascertain,  and  report  the  value 
of  the  dung  in  dung-stead  belonging  to  the  petitioner  on  the  said  farm :  (6^^)  To  ascer- 
tain and  report  the  value  of  the  rye-grass  seeds  sown  by  the  petitioner  with  his  last  or 
waygoing  crop,  to  which  he  is  entitled,  in  terms  of  the  said  missives ;  as  also,  so  far  as' 
the  said  grass  seeds  are  sown  on  ground  that  is  not  enclosed,  to  value  and  report  the 
compensation  to  which  the  petitioner  is  entitled  for  preserving  and  herding  the  ground 
from  being  poached,  in  terms  of  the  said  missives ;  {Tthy)  To  inspect  and  ascertain  the 
extent  of  the  land  of  which  the  said  David  Bell,  as  proprietor,  has  resumed  possession, 
and  the  period  of  resuming  the  same,  for  purposes  connected  with  the  searching  for  and 
working  the  minerals  in  the  land  or  otherwise,  and  to  value  and  report  the  compensation 
to  which  the  petitioner  is  entitled  for  such  land,  and  also  for  the  damages  occasioned  by 
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these  operations,  in  terms  of  said  missive,  and  also  occasioned  by  the  respondent's  failure 
to  keep  and  maintain  his  half  of  plantation  fences ;  and,  (8^^,)  To  inspect  and  report 
the  value  of  certain  troughs,  boilers,  pumps,  and  other  implements  and  appliances  on  the 
premises  belonging  to  the  petitioner,  but  which  the  respondent  has  caused  to  be  built  in 
as  fixtures,  with  power  to  the  said  skilled  persons  to  call  for  all  manner  of  evidence 
necessary  to  enable  them  to  ascertain  value,  and  report  accordingly :  And  after  such 
compensation  is  so  ascertained  and  reported,  to  find  the  respondent  liable  to  the  petitioner 
in  the  amount  thereof,  together  with  the  sum  of  L.10,  or  such  other  sum,  more  or  less, 
as  shall  be  found  to  be  the  expenses  of  this  application,  and  process  to  follow  hereon, 
besides  the  dues  of  extract :  And  further,  the  respondent  having  recently  presented  an 
application  to  your  Lordship  for  a  remit  to  skilled  persons  to  inspect  and  report  upon 
the  state  of  the  fences  on  the  said  farm,  and  to  have  the  petitioner  found  liable  to  him 
in  the  expense  of  putting  them  into  the  state  and  condition  in  which  he  is  bound  to 
leave  them,  in  case  they  are  found  not  to  be  so,  to  find  that  the  present  application 
ought  to  be  remitted  to  and  conjoined  with  the  one  at  the  respon-  [187]  -dent's  instance, 
ob  coniingerUiam  in  order  to  the  most  equitable  adjustment  and  least  expensive  mode 
of  adjusting  the  claims  between  the  parties  arising  under  the  said  missives  of  lease ;  or 
to  do  otherwise  in  the  premises  as  to  your  Lordships  shall  seem  proper." 

The  respondent  pleaded,  inter  cdiay  that  the  action  was  incompetent  in  a  summary  form. 
The   Sheriff-substitute    pronounced   a  series  of  interlocutors,   of  which    the   most 
important  were  as  follows : — 

"  22d  April  1853. — The  Sheriff-substitute  having  considered  the  preliminary  pleas — 
Finds  that  this  action  is  competently  brought  in  a  summary  form,  and  that  the  claims 
arising  out  of  the  allegations  as  requiring  inspection  to  establish  them,  are  compete;itly 
brought  in  this  form ;  and  finds  that  the  allegations  are  relevant  to  infer  the  conclusions : 
Therefore  repels  the  preliminary  pleas,  and  appoints  parties  to  appear  on  Monday  at 
noon,  to  adjust  the  record.  (Signed)         Ja.  Vbitch." 

"5amt7/ow,  I3th  May  1853. — Having  advised  with  the  Sheriff  on  the  interlocutor 
appealed  against,  and  whole  process — Li  respect  the  conclusions  of  the  present  action  are 
mainly  ad  factum  prcestandumy  and  to  have  an  inspection  and  report  preparatory  to  the 
respondent's  leaving  the  farm ;  and  in  respect  the  other  conclusions  of  the  petition  are 
such  as  naturally  fiow  from  such  premises,  and  could  not  be  put  into  an  articulate 
form  until  such  inspection  Was  made — Dismisses  the  appeal,  and  adheres  to  the  inter- 
locutor complained  of.  (Initialed)        A.  A. 

(Signed)         Ja.  Ybitoh." 
By  his  last  interlocutor  the  Sheriff-substitute  found  that  the  value  of  lime  for  which 
a  claim  was  made  in  the  action  could  not  be  determined  by  inspection,  on  account  of  the 
lai>se  of  time  since  it  was  laid  down,  and  allowed  a  proof.     On  appeal,  the  Sheriff  pro- 
nounced the  following  interlocutor  : — 

"  Having  considered  the  interlocutor  appealed  from,  and  reviewed  the  process — In 
respect  the  main  conclusions  of  the  action  is  for  inspection  and  report,  and  the  con- 
clusion for  the  value  of  the  lime  is  consequent  only  on  such  report ;  in  respect  it  is 
admitted  that  it  is  now  too  late  to  have  such  inspection  and  report,  and  that  a  proof  by 
witnesses  is  necessary ;  and  in  respect  a  proof  by  witnesses  and  a  decerniture  following 
\he,vQon  \a  tdtra petita  of  the  original  petition;  and  in  respect  of  the  form  which  the 
action  has  now  assumed,  it  is  no  longer  competent  to  be  sued  in  the  summary  form — 
Alters  the  interlocutor  complained  of,  recalls  the  allowance  of  proof,  and  dismisses  the 
action :  Finds  the  defender  entitled  to  expenses,  of  which  appoints  an  account  to  be 
given  in  and  taxed  by  the  auditor ;  reserving  to  the  pursuer  to  proceed  in  competent 
form,  as  accords,  and  decerns." 
The  complainer  advocated. 

Some  of  the  claims  had  been  settled  extrajudicially  after  the  raising  of  the  action. 
Those  which  still  remained  will  be  seen  from  the  Lord  Ordinary's  note. 
The  Lord  Ordinary  pronounced  the  following  interlocutor  : — 

^'  Finds  that  the  action,  so  far  at  least  as  still  insisted  in,  has  not  been  brought  in  a 
competent  form ;  repels  the  reasons  of  advocation,  and  remits  simpliciter  to  the  Sheriff ; 
reserving  to  the  advocator  to  bring  a  new  action  to  enforce  his  claims  in  competent  form, 
as  accords :  Finds  the  advocator  liable  in  expenses  both  in  this  and  the  Inferior  Court, 
of  which  appoints  an  account  to  be  given  in,  and,  when  lodged,  remits  to  the  auditor  to 
tax  the  san^e,  and  report.  .       , 
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"  Note. — ^The  only  claims  which  remain  in  dispute  in  this  case  are — l^^^  One-half  of 
the  price  of  lime  laid  on  lands  in  October  1850,  from  which  the  advocator  has  taken 
only  two  crops :  2d,  The  price  of  lime  laid  on  lands  in  September  1851,  from  which  he 
has  only  taken  one  crop :  3d,  The  price  of  lime  left  in  heaps  on  the  farm,  and  taken 
possession  of  by  the  respondent  or  his  tenant :  ith.  The  half  value  of  certain  ashes, 
night  soil,  and  guano,  laid  on  the  lands,  from  which  the  advocator  has  taken  only  one 
crop :  bthy  The  value  of  grass  seeds  sown  with  the  last  crop,  and  labour  and  herding 
thereof :  6/A,  Compensation  for  land  taken  in  searching  for  and  working  minerals,  and 
for  insufficiency  in  the  plantation  fences :  Hh,  The  value  of  the  pump  (which  has  been 
decided  against  the  advocator  in  the  interdict  case). 

"  The  prayer  applicable  to  the  whole  of  these  items  is  for  an  inspection  and  report 
by  persons  of  skill,  to  ascertain  the  prices  or  value  payable  to  the  advocator. 

"  It  is  objected  by  the  respondent  that  the  action,  so  far  at  least  as  still  insisted  in, 
has  not  been  brought  in  a  competent  form,  and  the  Lord  Ordinary  concurs  with  the 
Sheriff  in  holding  that  this  objection  is  well  founded. 

"  The  prayer  of  the  petition,  embraces  claims  stated  articulately  under  eight  separate 
heads.  Of  these  there  are  only  two  claims  which,  by  the  missives  of  lease,  are  appointed 
to  be  fixed  cU  the  sight  of  men,  and  as  to  which,  therefore,  there  is  a  colourable  pretext 
for  applying  for  an  inspection  and  report  by  persons  of  skill.  The  first  is  for  the  value 
of  the  dung  left  in  the  dungsteads  at  the  (idvocator's  removal  from  the  farm,  and  is 
referred  to  under  the  fifth  head  of  the  prayer  of  the  petition ;  and  the  second  is  for  the 
value  of  the  grass  seeds  sown  with  the  advocator's  waygoing  crop,  and  the  expenses  of 
preserving  or  herding  the  unenclosed  fields,  and  is  referred  to  in  the  sixth  head  of  the 
prayer. 

*^  Now,  with  regard  to  the  dung  left  in  the  dungsteads,  it  is  said  that  neither  the 
quantity  nor  the  value  could  be  ascertained  till  the  advocator's  removal  from  the  farm 
at  Whitsunday  1853,  and  when  that  period  arrived,  it  is  admitted  the  claim  was  settled 
by  agreement,  so  that  it  is  no  longer  a  subject  of  contention  between  the  parties. 

"  Again,  with  respect  to  the  value  of  the  grass  seeds  sown  with  the  waygoing  crop, 
and  the  expense  of  preserving  or  herding  the  imenclosed  fields,  it  is  thought  there  was 
nothing  so  urgent  as  to  warrant  a  separate  summary  application  for  a  remit  to  persons  of 
skill  on  account  of  this  claim,  and  that  the  proper  course  was  to  make  it  the  subject  of 
an  ordinary  action,  along  with  the  other  illiquid  and  disputed  claims  of  compensation 
brought  forward  by  the  advocator. 

"  All  the  other  claims  embraced  under  the  first,  second,  third,  and  fourth  heads,  and 
the  seventh  and  eighth  heads  of  the  prayer,  stand  in  a  totally  different  situation,  because 
they  are  not  appointed  by  the  missives  to  be  ascertained  at  the  sight  of  men  ;  some  of 
them  are  not  even  referred  to  in  the  missives  of  the  lease  ;  and  all  of  them,  whether 
mentioned  or  not,  appear  to  the  Lord  Ordinary  to  relate  to  matters  which  are  not  proper 
subjects  for  an  inspection  and  report  by  persons  of  skill,  and  in  so  far  as  they  may  be 
disputed,  require  to  be  established  by  evidence  |?roM^  dejure  in  an  ordinary  action." 

The  complainer  reclaimed,  praying  the  Court  to  find  the  action  competent,  and  allow 
him  a  proof  of  his  averments,  either  by  inspection  and  report^  or  otherwise. 

At  advising — 

Lord  President, — There  has  been  some  confusion  here.  The  Sheriff-substitute  repek 
the  preliminary  defence  against  the  competency  of  the  action,  and  finds  that  it  is  com- 
petently brought  in  a  summary  shape  ;  that  the  claims  arising  out  of  the  allegations  as 
requiring  inspection  to  establish  them,  are  competently  brought  in  this  form ;  and  that 
the  allegations  are  relevant  to  infer  the  conclusion.  It  is  not  clear  which  of  the  claims 
are  held  to  be  such  as  require  inspection.  Now,  I  think  that  some  of  them  are  not 
the  proper  subjects  of  a  summary  action  and  ins|)ection.  The  prayer  also  is  wrong,  for 
it  requires  that  these,  as  well  as  the  others,  shall  be  investigated  by  evidence — that  \b  to 
say,  that  they  shall  be  determined  "  at  sight  of  men,"  who  are  not  themselves  to  look 
into  the  matters,  but  are  to  take  a  proof.  The  interlocutor  of  the  Sheriff-substitate  is 
therefore  wrong.  In  the  interlocutor  adhering  to  it  the  groimd  proceeded  upon  is,  that 
it  is  an  action  mainly  ^*  ad  factum  prcestandum,"  and  the  appeal  is  dismisaed,  Thej 
then  make  up  a  record,  and  parties  are  appointed  to  be  heard  on  the  question  of  inspec- 
tion, and  the  substitute  finds  that  the  line  was  laid  down  so  long  ago  that  the  daim  in 
regard  to  it  cannot  now  be  determined  by  inspection ;  and  he  iJlows  a  proof  of  the 
whole  claims.     He  therefore  allows  no  inspection,  but  a  proof,  which  is  very  different 
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from  what  was  asked.  The  Sheriff  alters  this  as  heing  ultra  peHta,  I  think  it  was 
quite  competent  for  the  Sheriff  to  [188]  find  that  the  means  of  explicating  the  question 
in  a  summary  form  were  now  gone,  although  originally  that  form  may  have  heen  com- 
petenty  and  tiiat  the  other  mode  of  proof  was  not  prayed  for.  I  think  that  we  ought  to 
recall  the  whole  of  the  interlocutors,  and  find  that  the  matters  involved  in  the  action 
cannot  be  explicated  in  the  manner  prayed  for. 

Lord  Ivory, — I  am  much  of  the  same  opinion.  I  think  the  Sheriff's  interlocutor 
sustaining  the  competency  was  wrong.  It  was  not  in  the  contemplation  of  the  parties  to 
the  lease,  that  inspection  was  to  decide  all  the  matters  which  might  arise  between  them. 
The  Sheriff,  however,  was  not  entitled  to  recall  his  own  judgment  at  an  after  stage ; 
but  we  can  bring  up  the  whole  of  the  interlocutors,  and  so  get  back  to  the  stage  at 
which  the  competency  was  decided. 

Lord  CurriehiU. — I  agree,  and  on  the  same  grounds.  I  have  only  one  additional 
remark  to  make.  It  has  been  thought  that  the  objection  of  incompetency  was  barred 
by  the  parties  having  agreed  to  submit  certain  points  to  the  consideration  of  "  men." 
Now,  unless  such  points  were  competent  to  that  mode  of  determination,  they  could  not 
make  it  so.  It  is  highly  proper  to  put  a  clause  of  arbitration  into  a  lease ;  but  it  would 
be  a  serious  matter  if  parties  could,  by  such  a  clause,  make  a  summary  form  of  action 
competent  in  cases  where  it  is  not  so  by  law. 

Lard  Deas. — I  concur,  to  the  effect  of  holding  that  the  cause  ought  to  be  advocated, 
and  the  original  petition,  so  far  as  now  insisted  in,  dismissed  as  incompetent.  The 
interlocutors  of  the  Sheriff-substitute  and  Sheriff  finding  the  action  competent  render 
advocation  necessary  in  order  to  recall  them.  The  ratioftes  of  the  ultimate  interlocutors 
also  requires  correction.  But  I  am  not  for  proceeding  upon  the  footing  that  there 
ought  to  have  been  no  closed  record.  It  cannot  he  said  that  the  prayer  of  the  petition 
was,  in  all  its  heads,  incompetent  upon  the  face  of  it.  It  was  necessary  to  have  pro- 
duction of  the  lease,  and  to  see  the  mutual  statements  of  parties,  before  judging  whether 
a  summary  application  for  inspection  was  an  appropriate,  and  consequently  a  competent 
application  or  not.  It  often  enough  happens  that  this  kind  of  incompetency  cannot  be 
ascertained  in  limine,  and  the  earlier  interlocutors  ought  simply  to  have  reserved  the 
objection.  The  result  of  not  doing  this  was,  that  the  Sheriff,  by  interlocutors  final  in 
the  Sheriff-Court,  has  decided  the  competency  both  ways.  The  prayer  of  the  petition 
embraced  eigJU  different  heads.  As  to  Jive  of  them,  I  see  no  pretence  for  saying  they 
fell  to  be  ascertained  by  inspection  and  report.  They  related  to  matters  which  inspectors 
could  only  have  judged  of  by  taking  evidence,  and  which  the  respondent  never  agreed 
to  have  determined  by  inspection  and  report.  Of  the  remaining  three  heads,  one  related 
to  the  value  of  certain  troughs  and  boilers,  &c.,  which  the  parties  themselves  settled 
before  the  record  was  closed.  They  did  the  same  as  to  the  dung  in  the  dungsteads, 
which  was  to  be  paid  for  '*at  the  sight  of  men,"  but  the  time  for  valuing  which  had 
not  arrived  when  the  petition  was  presented,  as  the  quantity  to  be  ultimately  left  could 
not  then  be  ascertained.  As  to  these  two  last-mentioned  h^Euis,  the  petition  may  fairly 
be  held  to  have  been  unnecessary,  and  there  is  no  room  for  now  insisting  in  it.  The 
only  other  thing  which  was  to  be  ascertained  "  at  the  sight  of  men  "  was  the  compensa- 
tion for  rye-grass  seeds  sown  in  the  unenclosed  ground,  and  preserving  that  ground  from 
being  poached  upon.  And  this  is  the  single  head  now  remaining,  the  incompetency  of 
which  is  not  perfectly  clear.  But  as  the  advocator  was  also  to  be  paid  for  rye-grass 
seeds  sown  in  the  fenced  fields,  which  he  could  only  recover  by  ordinary  action  (there 
being  no  stipulation  that  these  were  to  be  paid  at  the  sight  of  men),  and,  as  an  ordinary 
action  was  necessary  for  all  the  other  five  heads  of  his  claim,  I  think  the  reasonable 
view  is  to  hold  that  what  related  to  the  unfenced  fields  fell  to  have  been  included  in  that 
ordinary  action,  in  which  it  might  quite  well  have  been  made  the  subject  of  a  remit  to 
qualified  reporters ;  and  that,  as  the  Lord  Ordinary  observes,  there  was  no  such  extra- 
ordinary despatch  necessary  for  this  particular  item  as  to  justfy  a  separate  and  summary 
action  in  regard  to  it. 

The  following  interlocutor  was  pronounced  : — 

"  Recall  the  interlocutor  of  the  Lord  Ordinary  submitted  to  review :  Advocate  the 
cause :  Becall  the  whole  interlocutors  in  the  cause  pronounced  in  the  Inferior  Court : 
Find  that  the  matters  involved  in  the  original  petition  could  not  be  extricated  in  the 
manner  therein  prayed  for :  Therefore,  dismiss  the  petition,  and  decern ;  reserving  to 
petitioner  his  right  of  action,"  &c. 
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XXIX.  Jurtist  311.     10  March  1857.     2nd  Div.— Lord  Benholme. 

Jambs  Thom,  Pursuer. — Faitison,  Watson  ;  for  Trustee,  Dean  ofFacvUy  {Inglu)y 

Macfarlane. 

Messrs.  Bridges  and  Macqueen   and  the  Individual  Partners,  Defenders.-- 

Penney,  Moncreiff. 

Process — Title  to  Sue — Sequestration — Reparation, — ^A  discharged  bankrupt  raised  an 
action  of  damages  against  his  law-agents  for  violation  of  duty  and  breach  of  confidence 
in  respect  to  acts  done  by  them  before  he  was  sequestrated.  The  trustee  on  the 
sequestrated  estate  proposed  to  sist  himself  as  pursuer — Hdd  that  he  was  entitled  to 
do  so,  and  that  the  original  raiser  of  the  action  had,  in  the  circumstances,  no  longer  a 
title  to  insist. 

The  pursuer  James  Thom,  late  proprietor  of  Wester  Glentore,  in  the  parish  of  New 
Monkland,  was  sequestrated  on  15th  January  1853 — Mr.  Raleigh,  accountant^  being 
appointed  trustee. 

The  pursuer  obtained  his  discharge  in  1856,  and  soon  afterwards  he  broi]ght  the 
present  action  of  damages  against  Messrs.  Bridges  and  Macqueen,  W.S.,  Edinburgh, 
[312]  who  had  acted  as  his  law-agents  prior  to  his  sequestration. 

The  sum  claimed  was  L.1 0,000,  in  name  of  damages  and  solatium^  and  the  grounds 
generally  were,  that  the  conduct  and  actings  of  the  defenders  Bridges  and  Macqueen,  and 
of  the  defender  Mr.  Bridges,  were  in  gross  dereliction  and  violation  of  their  duty  as  the 
pursuer^s  law-agents,  entrusted  confidentially  with  his  business  and  affairs,  and  that  they, 
or  at  least  Mr.  Bridges,  grossly  abused  his  trust  and  confidence,  for  purposes  and  views 
of  his  own  utterly  subversive  of  the  pursuer's  rights  and  interests. 

A  long  detail  of  special  facts  was  given,  including  two  arrestments  of  the  pursuer's 
person,  upon  warrants  at  Mr.  Bridges'  instance. 

The  defenders  denied  that  there  had  been  any  dereliction  of  duty  or  breach  of  confi- 
dence on  their  part,  and  took  the  preliminary  objection  that  the  pursuer  had  no  title  to 
sue,  as  the  claim,  if  it  existed  at  all,  belonged  to  the  trustee  in  his  sequestration. 

The  Lord  Ordinary  directed  intimation  to  be  made  to  the  trustee,  who  appeared,  and, 
by  minute,  moved  the  Lord  Ordinary  to  sist  him  as  pursuer  in  room  and  place  of  the 
said  James  Thom. 

The  Lord  Ordinary  sisted  the  trustee  accordingly,  adding  in  a 

^^  Note, — The  Lord  Ordinary  is  of  opinion  that  the  summons  does  not  raise  any 
relevant  case  of  damages  or  solatium  that  would  not  pass  by  sequestration  to  the  trustee 
on  the  bankrupt  pursuer's  estate. 

Mr.  Thom  reclaimed,  praying  the  Court  "to  refuse  the  motion  of  the  minuter 
Samuel  Kaleigh,  accoimtant  in  Edinburgh,  trustee  on  the  pursuer's  sequestrated  estate, 
to  be  sisted  as  pursuer  of  the  said  action  in  the  room  and  stead  of  the  reclaimer ;  or  at 
least  to  find  that,  in  so  far  as  regards  the  conclusions  of  the  summons  for  damages  m 
solatium,  the  reclaimer  is  entitled  to  insist  in  the  action;  and  to  find  the  reclaimer 
entitled  to  expenses ;  or  to  do  otherwise,"  &c. 

Argued  for  the  reclaimer,  that  the  principal  part  of  the  claim  here  was  for  sohHuni 
for  injury  done  to  the  feelings  and  character  of  the  pursuer,  and  the  trustee  could  not 
prevent  his  pursuing  to  that  extent. 

Pleaded  for  the  defenders,  that  they  were  entitled  to  object  .to  litigating  with  two 
piu*suers,  and  so  had  an  interest  that  this  claim  shotdd  not  be  broken  up  into  two  parts, 
and  another  pursuer  sisted. 

Pleaded  for  the  trustee — This  is  a  direct  claim  of  damages  for  pecuniary  loss  prior  to 
sequestration,  and  falls  to  the  trustee,  who,  having  now  offered  to  sist  himself,  the  original 
pursuer  has  no  longer  any  interest  or  title. 

Lord  Justice-Clerk. — ^I  am  afraid,  looking  at  the  whole  facts,  this  is  not  a  case  in 
which  the  pursuer  Thom  is  entitled  to  insist.  It  is  a  case  of  solatium,  but  one  where  it 
is  the  interest  of  the  trustee  to  insist.  What  is  the  injury  herel  It  is  pecuniary 
damage.  The  trustee  claims  this  as  part  of  the  estate.  He  might  have  refused  to  sist 
himself,  but  if  he  thinks  he  may  make  something  of  it,  he  is  entitled  to  take  it  up  and 
go  on  with  it.     He  says  he  means  to  prosecute  this  claim  and  recover  what  he  can.    I 
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think  what  is  recovered  must  go  to  the  trustee.  In  this  case  there  is  no  separate  interest 
the  pursuer  Thorn  can  take  up.  I  do  not  wish  to  lay  down  any  general  proposition,  but 
in  this  ease  I  do  not  think  the  pursuer  Thorn  is  now  entitled  to  insist. 

LfOrd  Murray. — I  entirely  concur.  It  is  clear  the  trustee  is  entitled  to  prosecute, 
and  he  intends  to  do  so.     There  is  therefore  no  room  for  hesitation. 

Zjord  Wood  absent. 

Lord  Cowan, — ^If  this  had  been  a  case  where  a  bankrupt  having  been  discharged  the 
trustee  could  not  take  it  up,  then  I  could  understand  it.  The  question  would  then  have 
been,  whether  the  trustee  should  not  be  out  of  the  case.  I  think  it  clear  that  there  is 
no  ground  of  action  competent  to  this  bankrupt  apart  from  his  trustee.  I  could  under- 
stand the  interest  of  the  pursuer  to  go  on  if  it  were  a  case  of  defamation,  but  the  nature 
of  this  case  is  different.  He  claims  damage  for  injury,  because,  inter  cilia,  he  was  put 
into  prison  when  he  ought  not  to  have  been  put  in.  It  was  admitted  that  if  this  action 
had  been  instituted  before  the  sequestration  the  trustee  would  have  been  entitled  to  go 
on  with  it.  Now  what  matters  it  whether  before  or  after,  in  regard  to  the  nature  of  the 
claim  f  Since  the  trustee  has  come  forward  atld  adopted  these  proceedings,  that  alters 
the  matter  considerably.  I  must  now  hold  this  to  be  at  least  prima  facte,  a  fair  claim, 
but  I  think  something  should  be  said  as  to  relieving  the  party  from  expenses. 

The  Court  pronounced  the  following  interlocutor : — 

"Adhere  to  the  interlocutor  reclaimed  against;  reserving  to  the  reclaimer  the 
expenses  of  record,  so  far  as  prepared  before  the  trustee  appeared,  if  not  recovered  from 
the  defenders,  or  if  the  trustee  cannot  show  cause  to  the  contrary ;  and  to  the  trustee  his 
claim  for  the  expenses  of  this  discussion ;  and  reserving  to  the  defender  his  claim  for 
expenses." 
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GiLMOUR  and  Anderson,  Pursuei-s. — Penney,  Giffm-d. 

John  Gilchrist,  Defender. — Dean  of  Faculty  {In^lis),  N,  Campbell. 

Process — Issues — Malice  and  Want  of  Probable  Cause — BelewMcy — Reparation — 
Damages. — In  an  action  of  damages  for  the  wrongous  use  of  an  interdict  obtained  on 
the  application  of  a  party,  in  terms  of  a  report  by  a  person  of  skill — Held  that  that 
party  was  not  entitled  to  insist  that  the  pursuer  of  the  action  should  insert  malice 
in  his  issue. 

The  present  action  was  brought  by  the  pursuers,  coalmasters  at  Plan,  against  the 
defender,  the  proprietor  of  the  lands  of  Plan  and  Knockintiber. 

The  pursuers  averred,  that  the  defender  had  for  some  time  wrought  a  coalpit,  known 
as  "  No.  2  Pit,"  upon  his  property  ]  but  that  having  resolved  to  give  up  working,  he  had 
sold  to  the  pursuers  in  October  1853  the  steam-engine  and  other  utensils  and  articles 
connected  with  said  pit,  the  price  of  which  was  duly  paid ;  that  the  pursuers  also  became 
the  defender's  tenants  of  the  said  pit  from  Martinmas  1853  to  Martinmas  1854,  and 
again  from  Martinmas  1854  to  Martinmas  1855,  and  continued  to  carry  on  the  workings 
Mrith  the  steam-engine  and  other  articles  which  they  had  purchased  ;  that  on  5th  June  1855 
they  intimated  to  the  defender  that  the  pit  had  become  unworkable  to  profit,  and  that  they 
would  cease  operations  in  a  few  days,  and  remove  their  machinery.  They  had  paid 
the  half-year's  rent  due  at  Whitsunday  1855 ;  that  on  25th  June  1855  the  defender 
presented  to  the  Sheriff  a  petition  for  interdict  against  the  pursuers,  praying  that  the 
pursuers  should  be  interdicted,  prohibited,  and  discharged, 

"  from  removing,  disabling,  altering,  or  disturbing,  in  any  manner  of  way,  the  machinery, 
utensils,  upfittings,  and  whole  appurtenances  of,  in,  or  upon  the  coal- workings]  on  the 
estate  of  Plan  and  Knockintiber,  held  by  them  in  lease  from  the  petitioner,  and  more 
particularly  the  machinery,  utensils,  and  others,  situated  in  or  connected  with  their 
coalpit  or  mine  No.  2  at  Knockintiber." 

That  this  petition  also  craved,  that,  upon  service,  the  Sheriff  should  declare  the 
interdict  perpetual,  '^  until  the  obligations  incumbent  on  the  respondents  (pursuers)  in 
respect  of  the  premise^  to  the  petitioner,  should  be  implemented ; "  that  on  25th  June 
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1865  Uie  Sheriff  pronounced  an  interlocutor,  granting  the  interdict  as  craved,  whidi 
interdict  subsisted  till  11th  October  1855 ;  that 

"  the  defender,  in  applying  for  and  obtaining  the  said  interdict^  acted  in  the  most  reck- 
less and  improper  manner,  and  with  an  utter  disregard  of  the  rights  and  interests  of  the 
pursuers,  and  of  the  terms  of  the  contracts  between  the  parties.  Its  avowed  object, 
indeed,  was  not  to  obtain  any  fair  object  or  demand  that  the  defender  might  reasonably 
conceive  himself  entitled  to,  but,  by  unlawful  means,  to  attempt  to  enforce  implement 
by  the  pursuers  of  alleged  conditions  in  the  set  of  No.  2  pit,  which  in  reality  never 
existed.  Indeed,  his  object  seems  to  have  been  urgustly,  and  in  mcUa  flde^  to  enforee 
payment  of  rent  twice  over  for  the  same  coal.  There  was  no  probable  or  reasonable 
ground  of  any  kind  for  the  said  interdict ;  and  the  statements  of  the  defender  in  the 
petition,  upon  which  the  said  interdict  was  obtained,  were  false  in  point  of  fact  and 
groundless  in  law.  The  obtaining  and  continuing  of  the  interdict  was  a  wanton,  reck- 
less, and  malicious  invasion,  and  obstruction  of  the  pursuer's  rights,  and  was  wrongousi 
illegal,  and  injurious  to  them,  as  after  mentioned." 
The  summons  concluded,  that  the  defender  should 

'^make  payment  to  the  pursuers  of  the  sum  of  L.1000  sterling,  or  of  such  other  sun, 
less  or  more,  as  may  be  awarded  and  found  due,  as  the  amount  of  loss  and  damage  sus- 
tained by  the  pursuers  by  and  through  the  defender  having  wrongously  obtained  an 
interdict  against  the  pursuers,  interdicting  them  from  removing,  disabling,  altering,  or 
disturbing,  in  any  manner  of  way,  the  pursuers'  machinery,  utensUs,  upfittings,  and 
appurtenances,  of,  in,  or  upon  the  coal- workings  on  the  estate  of  Flan  and  Knockintiber, 
held  by  the  pursuers  in  lease  from  the  defender,  and  more  particularly  the  machinery, 
utensUs,  and  upfittings  situated  on  or  connected  with  the  pursuers'  coalpit  or  mine, 
designated  No.  2  pit  in  Plan  Colliery,  at  Knockintiber,  and  by  and  through  the  defender's 
wrongously  continuing  to  maintain  the  said  interdict." 

The  petition  for  interdict  (which  gave  rise  to  the  present  action)  and  relative  con- 
descendence, alleged  neglect  and  mismangagement  on  tiie  part  of  the  pursuers,  and  an 
unwarrantable  and  reckless  mode  of  working  the  coal,  contrary  to  the  customary  roles 
adopted  in  such  pits,  and  to  the  implied  obligations  of  the  lease ;  and  it  was  pleaded 
by  Mr.  Gilchrist,  that)  until  these  riiles  were  complied  with,  and  obligations  implemented, 
he  was  entitled  to  have  the  respondents  interpelled  from  removing  the  machinery, 
&c.  The  petition  was  accompanied  by,  and  founded  on,  the  report  of  an  engineer,  whom 
Mr.  GUchrist  maintained  to  be  a  person  of  great  experience  and  skill,  but  whose 
qualifications  were  denied  by  Messrs.  Gilmour  and  Anderson.  The  latter  also  averred 
in  the  present  action  that  the  statements  in  the  engineer's  report  and  in  the  petition  for 
interdict  were  entirely  false  and  unfounded. 

[412]  The  pursuers  proposed  the  following  issue : — 

"It  being  admitted  that  the  defender  is  proprietor  of  the  estate  of  Plan  and 
Knockintiber,  and  of  coalfields  therein : 

"It  being  also  admitted  that  the  pursuers  were,  in  June  1855,  proprietors  of  s 
steam-engine,  machinery,  and  utensils  there,  situated  in  or  connected  with  the  coalpit 
on  the  defender's  estate,  being  the  coalpit  or  mine  Ko.  2 : 

"  Whether,  on  or  about  the  25th  June  1855,  the  defender  did  wrongfully,  and  with- 
out probable  grounds,  apply  for  and  obtain  from  the  Sheriff  of  the  county  of  Ayr  or 
his  substitute,  an  intert&ct  prohibiting  the  pursuers  from  removing  their  machinery, 
utensils,  and  upfittings  situated  in  or  connected  with  the  said  coalpit  or  mine  No.  2 ; 
and  whether,  in  consequence  of  the  said  interdict,  the  pursuers  were  prevented  from 
removing  their  said  machinery,  utensils,  and  upfittings,  from  about  the  said  25th  June 
1855,  until  on  or  about  11th  October  1855,  or  any  part  of  the  said  period,  to  the  loss 
and  damage  of  the  pursuers  7  " 

The  Lord  Ordinary  having  reported  the  cause,  the  defender  objected  to  the  above 
issue,  and  maintained  that  malice  ought  to  be  inserted  in  it.  In  presenting  his  applica- 
tion for  interdict,  the  defender  had  only  exercised  his  ordinary  right  at  common  law. 
He  had  obtained  a  report  from  a  person  of  skill ;  he  believed  it^  and  framed  his  petition 
in  strict  accordance  with  it.  Was  he  not,  therefore,  justified  in  going  to  a  Judge,  and 
asking  for  an  interdict? — Mudie  v.  Milne,  12th  June  1828,  S.,  vi.  967 ;  Moir  v.  Hunter, 
16th  November  1832.  The  engineer  may  have  committed  an  error;  but  that  did  not 
prove  that  the  defender  had  laid  an  unfair  case  before  the  Judge.    Malice  and  want  of 
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probable  cause  were  consequently  essential  to  the  issue. — ^Eeid  v.  Bruce,  llth  July  1855, 
supra^  xxTii.  556. 

Lord  Murray, — If  you  employ  a  respectable  man  to  make  statements  which  are  not 
true,  are  you  not  liable  for  the  statements  made  by  that  respectable  man  ? 

Lord  Justice-Clerk. — EspeciaUy  where  it  is  averred  that  your  engineer  was  deficient 
in  skill  and  experience. 

Lord  Ju8tice-Cl&rk. — ^At  the  trial  this  may  appear  to  be  a  case  where  malice  is 
required  in  the  issue.  But  to  say  that  because  the  defender  appears,  so  far  as  his  own 
statement  goes,  to  have  had  reasonable  groimd  for  his  proceedings,  malice  must  therefore 
be  put  into  the  pursuer's  issue,  is  preposterous. 

The  other  Judges  concurred. 

lB9ua  approved  of.  

XXIX.  Jurist  559.     18  July  1857.     1st  Div.— Lord  Ardmillan. 

RoBBRT  Hkndbbson,  Inspector  of  the  Poor  of  the  Parish  of  Linton,  Pursuer. — 

BaUlie,  J.  Mitford  MorUon. 

Janbt  Smith  or  Alexander,  Defender. — Pattison,  William  Watson. 

Donation^  Presumed — Poor — Parochial  Board — Repetition. — Advances  made  to  a  pauper 
by  the  heritors  and  kirk-session  under  the  former  law,  and  afterwards  by  the  parochial 
board,  are  of  the  nature  of  charitable  donations ;  and,  consequently,  action  will  not  be 
sustained  for  repetition  thereof  from  a  pauper  who  has  succeeded  to  considerable  means. 

Prescription^  Triennial — Opinion^  that  the  triennial  prescription  does  not  apply  to 
advances  made  by  a  parochial  board  to  aliment  a  pauper. 

This  was  an  advocation  from  a  judgment  of  the  Sheriif  of  the  county  of  Roxburgh, 
pronounced  in  an  action  raised  under  the  following  circxunstances : — 

The  defender  Mrs.  Alexander  was  alleged  to  have  become  chargeable  upon  the  parish 
of  Linton  as  a  pauper  in  1831,  and  to  have  received  relief  both  from  the  heritors  and 
kirk-session  under  the  former  law,  and  afterwards  from  the  parochial  board,  down  to 
Whitsunday  1856.  As  she  had  no  visible  efifects,  or  probable  prospect  of  succession,  the 
pursuer,  as  acting  for  the  parties  making  the  alleged  advances,  had  thought  it  unnecessary 
to  take  any  assignation  from  her.  Shortly,  however,  before  Whitsunday  1856,  she 
acquired  considerable  funds,  owing  to  the  death  of  a  brother.  The  pursuer  thereupon, 
as  inspector  of  poor,  raised  action  against  her  in  the  Sheriff-Court  of  Roxburghshire, 
concluding  for  repayment  of  the  aliments  alleged  to  have  been  advanced  by  the  parish 
and  parochial  board. 

The  Sheriff-substitute  (Craigie)  dismissed  the  action  as  laid,  and  the  Sherifif-depute 
(Rutherford)  adhered. 

The  record  was  made  up  anew  in  the  Court  of  Session ;  and  it  was  pleaded  for  the 
pursuer  and  advocator,  that  the  defender  was  bound  to  repay  the  advances  made  to  her 
when  she  was  in  poverty.  Such  advances  not  having  been  made  animo  donandi,  but 
ex  neceesUate,  formed  a  just  claim  of  debt  against  her,  now  that  she  had  succeeded  to 
property.     Tliey  were  not  struck  at  by  the  triennial  prescription. 

The  defender  maintained,  that  the  pursuer,  as  inspector  of  the  parochial  board,  had 
no  title  to  sue  for  advances  made  previous  to  the  existence  of  such  board ;  that  the 
triennial  prescription  struck  at  all  but  the  last  eight  items  of  the  account ;  and  that 
advances  of  the  kind  alleged  must  be  presumed  to  have  been  given  as  charitable 
donations,  or,  at  all  events,  were  such  that  the  defender  lay  under  no  legal  obligation 
to  repeat. 

The  defender  further  denied  that  the  advances  sued  for  were  ever  made,  and  contended 
that  they  could  only  be  proved  by  her  writ  or  oath, 

[660]  The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

"  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties,  and  made  avizandum, 
and  considered  the  closed  record,  productions,  and  whole  process — Advocates  the  cause : 
Recalls  the  interlocutor  complained  of :  Finds  that  the  action  in  the  Sheriif-Court  was 
raised  for  recovery  of  sums  advanced  for  the  aliment  of  the  defender  as  a  destitute 
pauper,  partly  by  the  heritors  and  kirk-session  of  Linton,  prior  to  the  year  1845,  and 
partly  by  the  parochial  board  of  Linton  after  that  dftte :  Finds  that  no  disposition  or 
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conveyance  of  means  and  estate,  or  of  any  vested  interest  in  any  prospectiye  means  and 
estate,  was  obtained  or  demanded  from  the  defender  while  the  aliment  was  supplied,  and 
it  is  not  alleged  that  the  defender,  during  the  period  of  receiving  aliment,  had  any  means 
or  estate,  or  any  vested  interest  in  prospective  means  and  estate  available  as  a  fond  of 
credit  which  could  have  then  been  conveyed :  Finds  that,  assuming  the  truth  of  the 
advocator's  averment,  that  the  respondent  has  recently  succeeded  to  considerable  property 
— an  event  which  justifies  the  advocator  in  stopping  the  further  advances  of  aliment — 
yet  the  advocator  is  not  entitled  to  recover  payment  of  the  advances  previously  made 
while  the  respondent  was  in  a  state  of  admitted  destitution :  Therefore  assoilnes  tbe 
defender  from  the  conclusions  of  the  action,  and  decerns :  Finds  the  pursuer  liable  m 
expenses ;  allows  an  account,  &c. 

"  Note, — By  the  old  law  of  Scotland  a  privilege  of  begging  was  recognized,  and  poor, 
impotent^  and  aged  persons  were  permitted  to  obtain  their  living  by  appealing  to  the 
charity  of  their  fellow-creatures.  The  statutes  and  proclamations  of  council  place  the 
Scottish  poor-law  on  the  obligations  of  '  Charity '  and  the  considerations  of  '  Christiaii 
'  Duty.'  In  the  altered  circumstances  of  society  it  was  found  that  the  poor  was  not 
sufficiently  provided  for ;  and  more  recent  legislation  has  proceeded  on  the  footing  that 
mendicancy  is  an  evil,  and  that,  on  begging  being  suppressed,  a  right  to  needful  sustenta- 
tion  from  funds  raised  by  assessment  arises  in  favour  of  all  proper  objects  of  relief.  It 
is  essential  to  this  right  of  relief  that  the  person  claiming  it  be  destitute ;  the  conditions 
of  the  right  are  destitution  of  means,  and  inability  to  earn  a  livelihood ;  and  in  practice 
a  disposition  omnium  bonoium  is  often  taken  by  a  parochial  board  from  a  claimant  for 
relief  supposed  to  be  in  possession  of  property.  Even  if  the  claimant  have  no  present 
means,  yet  if  he  have  a  vested  interest  on  which  funds  for  his  support  can  be  raised, 
that  interest  has  a  marketable  value,  and  he  may  be  compelled  to  assign  it 

"In  every  case,  however,  where  the  claimant  has  no  funds  or  means,  present  or 
prospective,  which  can  be  made  available,  or  of  which  a  conveyance  can  be  demanded, 
the  relief  is  given  as  aliment  to  a  poor  and  destitute  person,  on  the  footing  of  charity. 
In  such  a  case,  when  no  conveyance  is  taken,  and  no  means  or  prospects  exist  of  whidi 
conveyance  could  be  demanded,  the  aliment  to  support  the  pauper  is  bestowed  without 
any  expectation,  or  condition,  or  express  or  implied  obligation  of  repayment  by  the 
pauper  receiving  it.  The  statute  of  Queen  Victoria  does  not  expressly  confer  any  right 
on  a  parochial  board  to  compel  repayment  from  a  pauper  of  aliment  advanced  while  he 
was  in  a  state  of  admitted  destitution ;  and  since  it  is  not  conferred  by  the  statute,  or 
by  any  positive  law,  and  has  not  been  recognized  by  judicial  authority,  it  becomes 
necessary  to  consider  on  what  ground  of  legal  principle  it  can  rest. 

"  There  is  here  no  paction,  no  condition  or  stipulation  attached  to  the  supply  of 
aliment,  and  no  provision  in  the  statute  arising  in  place  of  paction,  and  imposing  an 
obligation  to  repay.  Now  Lord  Stair  (B.  i.,  t  8,  sect  3)  says — '  In  all  cases  aliment  or 
'  entertainment  given  to  any  person  without  paction  is  presumed  a  donation,  if  the 
'  person  was  major,  and  capable  to  make  agreement'  Mr.  Erskine  (B.  ill.,  t  3,  sect.  92) 
expresses  himself  to  the  same  effect,  and  several  decisions  are  quoted  by  both  authors  to 
support  the  proposition.  The  cases  of  Drummond  v,  Stewart  (2d  March  1756,  M.  412); 
and  Horn  «.  Lady  Wedderbum's  Assignee  (12th  July  1757,  M.  412)  are  particularly 
applicable.  In  more  recent  times  the  decision  in  the  case  of  M'Lachlan  v.  The  Kirk- 
Session  of  Stevenston,  25th  January  1828  (S.  and  D.,  vi.  443),  is  in  conformity  with  the 
rule  laid  down  by  Lord  Stair,  and  shows  that  the  rule  applies  to  the  case  of  aliment 
supplied  by  a  parochial  board  to  a  pauper.  Mr.  Dunlop,  in  commenting  on  the  case  of 
M'Lachlan,  says — *  On  the  principle  which  led  to  this  decision,  it  would  probably  be 
'  held,  that^  though  a  pauper  succeeded  to  funds  after  having  been  for  some  time 
*  supported  by  the  parish,  he  would  not  be  liable  to  a  claim  at  their  instance  for 
'  repetition  of  the  sums  advanced  for  his  support.'  In  this  opinion,  as  deduced  from  the 
authorities,  the  Lord  Ordinary  concurs.  He  thinks  it  sound  in  point  of  law,  and 
according  to  the  true  policy  of  the  poor  law. 

*'  The  demand  for  repayment  cannot  be  sustained  on  the  footing  of  condieiio  indebiii 
It  is  admitted  that  the  aliment  was  given  to  a  person,  then  a  destitute  pauper,  unable  to 
work,  and  having  no  means  and  no  prospects.  It  could  not  lawf  uUy  have  baen  withheld. 
It  cannot  be  said  that  it  was  indebitum.  It  was  due  by  law,  and  nature,  and  equity,  and 
charity,  and  christian  duty ;  for  on  all  these  grounds  the  old  Scottish  statutes  place  tbe 
right  of  relief,  and  it  cannot  be  reclaimed  on  the  ground  that  it  was  not  due. 
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"  But  if  the  demand  cannot  stand  as  on  the  plea  of  condicHo  indebiti,  and  if  the 
aliment  given  without  paction  to  a  destitute  pauper  is  presumed  a  donation,  then  the 
ohligation  sought  to  be  enforced  can  arise  only  by  force  of  statute,  for,  at  common  law, 
it  does  not  exist.  But  it  is  not  alleged  that  there  is  any  provision  of  the  statute  creating 
such  an  obligation,  and  no  case  is  quoted  in  which  it  has  ever  been  enforced. 

"  Suppose  a  person  who  has  been  maintained  as  a  pauper  while  in  bad  health,  ami 
consequently  in  destitution,  were  to  recover  health  and  to  get  employment  for  himself 
and  family  at  wages  amounting  to  8s.  or  10s.  a-week,  such  as  would  lead  to  his  being 
struck  oif  the  roll  of  paupers,  is  it  the  policy  or  the  intent  of  the  poor  law  to  give  to  the 
parochial  board  the  power  of  compelling  repayment  of  the  previous  advances  by  weekly 
instalments?  If  L.50  has  been  advanced  for  aliment  of  a  widow  and  children,  and  after 
a  time  she  succeeds  to  L.50,  is  the  parochial  board  to  take  the  whole  sum  to  repay  the 
previous  advances,  and  make  her  a  pauper  again  7  These  may  be  extreme  cases,  but  they 
test  the  principle,  and  bring  out  the  result  of  the  argument  for  the  advocator, — a  result 
which  the  Lord  Ordinary  ventures  to  think  would  be  opposed  to  the  policy  of  the  poor 
law,  and  unfortunate  in  its  social  consequences,  and  for  which  he  is  unable  to  perceive 
any  sufficient  authority.  Whenever  a  pauper  acquires  means  wherewith  to  support 
himself,  his  right  to  aliment  ceases,  and  the  parish  for  the  future  is  relieved ;  but  the 
recognition  of  an  obligation  of  debt  or  liability  to  repay  to  the  parish  funds  advanced  for 
his  support  while  he  was  destitute,  woidd  perpetuate  his  pauperism  and  deprive  him  of 
the  hope  of  independence. 

"  The  law  gives  to  the  parochial  board  a  right  of  relief  against  those  relatives  who  are 
bound  in  law,  and  able  in  fact,  to  aliment  a  pauper. — (Eirk-session  of  Ettrick'  v.  Sword, 
14th  February  1824,  Sh.,  ii.  715;  Wilson  v.  Heritors  and  Kirk-session  of  Cockpen, 
18th  February  1825,  Sh.  iii.,  547 ;  Watson  v.  Kirk-session  of  Ancrum,  28th  February 
1829,  Sh.  and  D.,  vii.  495 ;  Dun.  on  Poor  Law,  edition  1854,  par.  32,  41,  42 ;  8  and  9 
Vict.,  c.  83,  sect.  71.)  But  suppose  a  son  to  be  burdened  with  a  young  family,  and  in 
bad  health,  and  to  be  absolutely  unable  to  support  an  aged  parent : — suppose  the  parochial 
board  to  support  the  parent  during  that  son's  inability,  and  then  the  son  to  gain  strength 
and  get  into  employment  with  a  fair  wage,  or  to  succeed  to  a  small  sum  of  money,  so  as 
to  enable  him  to  aliment  his  father  in  future,  could  the  parochial  board  compel  from  this 
son  repayment  of  the  past  advances  to  his  father,  and  force  him  and  his  family  to  the 
very  verge  of  pauperism.  The  advocator's  counsel  admitted  the  aptness  of  this  illustra 
tion.  He  did  not  dispute  that  the  rule  in  that  case  must  be  the  same  as  in  the  present ; 
but  he  maintained  that  the  board  could,  in  such  a  case,  legally  compel  repayment  from 
the  son  of  all  the  previous  advances.  The  Lord  Ordinary  is  unable  to  arrive  at  that 
conclusion.  He  estimates  very  highly  the  obligation  of  every  one  to  maintain  himself  by 
honest  industry,  and  the  obligation  of  relations  within  certain  degrees  to  support  the 
destitute  so  far  as  in  their  power ;  and  he  would  regret  to  see  the  poor  law  so  construed, 
or  so  administered,  as  to  impair  or  relax  these  obligations.  But  where  the  pauper  has 
no  means,  and  cannot  labour,  and  where  the  relative  is  unable  to  support,  and  therefore 
not  bound  to  support,  then  he  thinks  that  the  aliment  is  given  as  a  charity,  and  that  the 
subsequent  acquisition  of  means  does  not  convert  the  past  aliment  into  a  debt,  and  create 
an  obligation  to  repay  previous  advances. 

"  Li  the  view  which  the  Lord  Ordinary  takes  of  this  case,  it  is  unnecessary  to  dispose 
of  the  objection  to  the  pursuer's  title  [661]  in  so  far  as  regards  the  advances  made  by  the 
heritors  and  kirk-session  previous  to  the  date  of  the  New  Poor  Law  Act,  or  to  the 
existence  of  this  parochial  board. 

"  The  plea  of  prescription  is  not,  in  the  opinion  of  the  Lord  Ordinary,  applicable 
under  the  circumstances." 

[Of.  Inspector  of  Kilmartin  v.  M'Farlane,  12  R.  713.] 


XXX.  Jurist  220.     14  Jan.  1858.     2nd  Div.— Lord  Mackenzie. 

James  Buchanan  and  Others  (Stewart's  Trustees),  Pursuers. — K  S.  Gordon, 

Alexander  Moncrieff. 

Lieutenant  Jambs  Stewart,  Defender  and  Eeal  Eaiser. — Dean  of  Faculty 

(Inglis),  Donald  Mackenzie. 

Trust-Settlement — Clavse — Construction — Legacy, — Terms  of  a  trust-settlement  which 
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held  not  to  import  a  continuing  trust  as  to  the  residue,  but  to  vest  it  in  a  particukr 
party,  on  attaining  majority. 

James  Stewart  of  Williamwood,  under  whose  settlement  the  pursuers  were  appointed 
trustees,  died  upon  the  19th  of  June  1834,  survived  by  a  natural  son,  James  Stewart, 
the  defender,  and  by  a  natural  daughter,  Elizabeth  Stewart,  now  deceased. 

By  his  trust-settlement,  dated  in  April  1834,  he  conveyed  his  whole  property,  heii- 
table  and  moveable,  to  the  pursuers  as  trustees.  After  directing  payment  of  his  debtB 
and  certain  legacies,  and  providing  for  payment  of  an  annuity  of  L.200  to  Elizabeth 
Macgregor,  therein  mentioned,  the  trust-deed  provided, — 

^*In  the  fifth  place,  I  hereby  authorize  and  appoint  my  said  trustees,  and  their  fore- 
saids, to  lay  out  and  invest,  for  behoof  of  Elizabeth  Stewart,  my  reputed  daughter,  by 
the  said  Elizabeth  Macgregor,  above  mentioned,  the  sum  of  L.5000  sterling,  which  sum 
of  L.5000  shall  be  exclusive  of  the^u^  tnariti  and  right  of  administration  of  any  husband 
she  may  hereafter  marry,  and  shall  not  be  afifectable  by  the  debts  or  deeds  of  such 
husband,  or  by  the  diligence  of  his  creditors ;  and  failing  the  said  Elizabeth  Stewazt, 
then  to  her  lawful  child  or  children,  in  such  proportions  as  I  may  hereafter  appoint  by  a 
writing  under  my  hand ;  failing  which,  in  the  proportion  of  two  shares  to  each  male, 
and  one  share  to  each  female  of  the  said  children.'' 

By  the  sixth  purpose  the  trustees  were  directed  to  pay  all  such  other  legacies  or  pro- 
visions as  the  testator  might  appoint  by  any  codicil  or  writing.  He  then  gave  directionfl 
as  to  the  disposal  of  the  residue,  in  these  terms : — 

"  And  lastly,  my  said  trustees  shall  hold  the  whole  residue  and  remainder  of  my  means 
and  estate  for  the  use  and  behoof  of  James  Stewart,  my  reputed  son  by  the  said  Elizabeth 
Macgregor,  and  the  lawful  child  or  children  that  may  be  procreated  of  his  body,  in  such 
proportions  among  the  said  children  as  I  may  appoint  by  a  writing  under  my  hand, 
failing  which  (which  happened),  in  the  proportion  of  three  shares  to  each  male,  and  of 
one  share  to  each  female  of  the  said  chilchren  ;  and  failing  the  said  James  Stewart  before 
minority,  and  without  leaving  a  lawful  child  or  children,  then  for  the  use  and  behoof  of 
the  said  Elibabeth  Stewart^  my  reputed  daughter  before  mentioned,  exclusive  always, 
as  aforesaid,  of  the  jus  mariti  and  right  of  administration  of  any  husband  she  may 
marry,  and  not  affectable  by  his  debts  or  deeds,  or  by  the  diligence  of  his  creditors,  and 
to  the  child  or  children  that  may  be  procreated  of  her  body,  in  such  proportions  as  I 
may  appoint,  as  aforesaid,  by  any  writing  under  my  hand,  failing  which,  in  the  propor- 
tion of  one  share  to  each  female,  and  of  three  shares  to  each  male  of  the  said  children, 
without  prejudice,  however,  to  tiie  said  James  Stewart  and  Elizabeth  Stewart  disponing, 
conveying,  and  disposing  of  the  subjects  and  sums  of  money  and  others,  heritable  and 
moveable,  accruing  to  them  from  the  foresaid  disposition  upon  their  attaining  the  age 
of  majority,  as  they  may  think  fit,  among  any  children  procreated  of  their  bodies  as 
aforesaid,  but  not  otherwise,  in  such  proportions  as  they  may  appoint  by  any  writing 
under  their  hand  ;  and  in  the  event  of  my  said  reputed  son  and  daughter  dying  before 
majority,  and  without  leaving  a  lawful  child  or  children,  as  before  mentioned,  or  if  after 
majority,  and  without  being  otherwise  disposed  of  by  my  said  reputed  son  and  daughter, 
as  above  mentioned,  then  my  said  trustees  are  hereby  authorized  and  directed  to  pay  the 
following  legacies,  in  addition  to  those  above  mentioned,  viz.,  to  the  daughter  of  the  said 
David  Laird,  trustee  above  mentioned,  by  his  present  marriage,  the  sum  of  L.3000 
sterling." 

After  bequeathing  special  legacies  to  various  individuals  and  charities,  including  the 
Glasgow  Royal  Infirmary  and  others,  to  the  extent  in  all  of  L.  13,000,  the  deed 
proceeded, — 

"  Upon  payment  of  which  special  legacies  and  provisions,  I  hereby  appoint  my  said 
trustees  to  hold  the  whole  residue  and  remainder  of  my  said  means  and  estate  for  the 
use  and  behoof  of  Robert  Morris,  Esq.,  residing  at  Largs,  captain  in  the  Renfrewshire 
Militia,  for  the  liferent  use  allenarly  of  the  said  Robert  Morris,  and  after  his  death  t'O 
his  lawful  children  that  may  be  then  in  life,  in  the  proportion  of  three  shares  to  each 
son,  and  of  one  share  to  each  daughter. 

At  the  date  of  the  trust-settlement  James  Stewart  and  Elizabeth  Stewart,  the  reputed 
children  of  the  testator,  were  both  in  pupillarity,  and  the  trustees  were  [221]  accordingly 
appointed  to  be  tutors  and  ciurators  to  them. 

Elizabeth  Stewart,  the  testator's  daughter,  died  unmarried  and  in   minority,  in 
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NoYember  1847,  being  theo  about  16  years  of  age.  She  left  a  settlement,  dated  22d 
May  1847,  whereby  she  conveyed  her  whole  property  and  effects,  including  the  special 
provision  of  L.5000,  in  favour  of  her  brother,  James  Stewart.  He  attained  majority 
on  the  28th  June  1854,  and  is  still  unmarried. 

A  competition  arose  regai-ding  the  residue  of  the  trust-estate,  including  the  L.5000 
directed  by  the  5th  purpose  of  the  trust-deed  to  be  laid  out  and  invested  for  behoof  of 
Elizabeth  Stewart,  and  the  present  action  of  multiplepoinding  was  accordingly  raised  at 
the  instance  of  the  trustees,  in  which  the  following  claims  were  made  : — 

Lieutenant  Stewart  claimed  to  be  ranked  and  preferred,  preferably  to  all  others,  to 
the  whole  fund  in  medio,  viz.,  to  the  residue  and  remainder  of  the  means  and  estate  of 
the  testator,  including  the  sum  of  L.5000,  directed  to  be  laid  out  and  invested  by  the 
5th  purpose  of  the  trust  for  behoof  of  his  sister  Elizabeth  Stewart,  with  the  interest 
and  proceeds  which  had  accumulated  in  the  hands  of  the  trustees  since  the  testator's 
death. 

The  Glasgow  Royal  Infirmary,  and  other  special  legatees,  claimed — 1.  The  portion 
of  the  legacies  presently  due  to  them  out  of  the  sum  destined  to  Elizabeth  Stewart,  and 
now  falling  to  be  divided  among  the  legatees  named  in  the  last  purpose  of  the  trust- 
deed,  in  proportion  to  the  amount  of  their  respective  legacies.  2.  To  have  it  found 
that  the  trustees  were  bound  to  hold  the  residue  of  the  trust-fimds  and  estate  until  the 
death  of  James  Stewart,  for  the  benefit  of  the  parties  who  should  then  be  found  to  have 
interest  therein. 

The  Lord  Ordinary,  on  20th  May  1857,  pronounced  the  following  interlocutor : — 

*' Finds  that  the  sum  of  L.5000,  provided  to  Elizabeth  Stewart  in  the  5th  purpose 
of  the  trust-disposition  and  settlement  of  the  deceased  James  Stewart,  vested  in  her  at 
the  death  of  the  testator,  and  now  belongs  to  the  claimant,  James  Stewart,  under  the 
settlement  executed  by  her  in  his  favour  :  Finds  that  the  residue  of  the  trust-estate  of 
the  said  deceased  James  Stewart,  under  the  provisions  of  the  trust-settlement  \&ested  in 
the  claimant  James  Stewart  on  his  attaining  majority  in  June  1854,  and  that  he  is  now 
entitled  to  the  whole  of  the  said  residue,  in  terms  of  his  claim :  Therefore  sustains  the 
claim  of  the  said  James  Stewart,  and  ranks  and  prefers  him  in  terms  thereof,  to  the 
whole  fund  in  medioy  and  decerns  :  Repels  the  claims  of  all  the  competing  claimants : 
Finds  no  expenses  due  to  any  of  the  parties  with  respect  to  the  present  competition, 
and  decerns. 

"  A  competition  has  now  arisen  regarding  the  fund  in  medio,  which  consists  of  the 
residue  of  the  trust-estate,  including  the  sum  of  L.5000,  directed  by  the  fifth  purpose  of 
the  trust-deed  to  be  laid  out  and  invested  for  behoof  of  Elizabeth  Stewart.  The 
claimant  James  Stewart,  the  natural  son  of  the  truster,  claims  to  be  preferred  to  the 
whole  fund  in  medio.  He  contends — Ist,  That  the  sum  of  L.5000  provided  to  Elizabeth 
Stewart,  vested  in  her  a  morte  teatatoris,  and  now  belongs  to  him  under  her  settlement, 
and  that  even  if  it  did  not  so  vest  in  her,  it  fell  into  the  residue  destined  to  him  ',  and, 
2<f,  That  the  residue  of  the  trust-estate  vested  in  him  upon  his  attaining  majority  in 
June  1854,  and  that  the  other  claimants,  who  are  named  as  contingent  legatees  on  the 
failure  of  the  truster's  son  and  daughter  before  majority  and  without  issue,  have  no 
right  to  any  portion  of  the  estate.  On  the  other  hand  the  Glasgow  Royal  Infirmary 
and  the  other  claimants  who  stand  in  the  same  position,  maintain — \8t.  That  the  sum 
provided  to  Elizabeth  Stewart  falls  to  be  divided  proportionally  among  the  legatees 
named  in  the  last  purpose  of  the  trust-deed ;  and,  2d,  That  upon  a  sound  construction 
of  the  trust-deed,  the  trustees  are  bound  to  hold  the  residue  of  the  trust-estate  for 
behoof  of  James  Stewart  in  liferent  tiU  his  death,  and  for  the  benefit  of  those  who 
may  then  be  found  entitled  to  the  fee. 

"  From  the  whole  scope  of  the  trust-settlement,  it  is  obvious  that  though  James 
Stewart  and  Elizabeth  Stewart  were  illegitimate,  they  were  the  personcb  predUectce 
intended  to  be  the  chief  objects  of  the  testator's  bounty.  It  is  admitted  that  the  fee  of 
the  residue  did  not  vest  in  James  Stewart  at  the  testator's  death.  For  the  trustees 
were  directed  to  hold  the  residue  for  the  use  and  behoof  of  James  Stewart  and  the 
lawful  child  or  children  to  be  procreated  of  his  body ;  and  failing  James  Stewart  before 
majority,  and  without  leaving  a  lawful  child  or  children,  then  for  the  use  and  behoof  of 
Elizabeth  Stewart,  and  the  lawful  child  or  children  to  be  procreated  of  her  body. 
Under  this  destination,  Elizabeth  Stewart  was  called  if  James  died  before  majority, 
and  without  leaving  lawful  issue ;  but  if  he  survived  majority,  or  left  lawful  issue,  she 
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and  her  children  were  excluded  from  the  residue ;  and  in  either  of  the  events  stated, 
the  postponed  contingent  l^atees  were  equally  excluded. 

*'  It  appears  to  the  Lord  Ordinary,  therefore,  liiat  the  fee  of  the  residue  vested  in 
James  Stewart  on  his  reaching  migority,  and  that,  on  that  event,  the  ulterior  destination 
in  favour  of  the  postponed  contingent  legatees  was  wholly  evacuated. 

'*  It  is  said  the  trustees  are  directed,  not  to  pay,  but  to  'hold'  the  regidve, — implying 
that  the  vesting  of  the  fee  was  to  be  suspended.  This  may  be  quite  true,  in  so  far  as 
it  was  not  intended  that  the  fee  should  vest  in  James  Stewart  at  the  testator's  death ; 
but  as  he  and  his  sister  were  both  in  pupilarity  at  the  date  of  the  settlement^  nothing 
was  more  natural  than  to  direct  the  trustees,  who  were  appointed  tutors  and  curators  to 
them,  to  hold  the  residue  till  James  Stewart  reached  majority,  and  this  is  nowise 
inconsistent  with  the  construction  that  the  fee  was  then  to  vest  in  him. 

"  For  the  Glasgow  Royal  Infirmary,  and  the  other  competing  claimants  in  the  same 
situation,  it  was  contended  that  James  Stewart  was  only  entitled  to  the  liferent  of  the 
residue,  with  the  power  of  apportioning  the  fee  among  the  children.  But  the  residue  is 
not  destined  to  James  Stewart  in  liferent  and  his  children  in  fee.  On  the  contrary,  the 
residiiary  bequest  is  in  favour  of  James  Stewart  and  his  children,  and  this  is  just  a  con- 
ditional institution  in  favour  of  the  children,  if  he  died  before  the  period  of  vesting. 
There  are  no  expressions  in  the  deed  limiting  James  Stewart's  right  to  a  mere  liferent 
In  this  respect  the  bequest  in  his  favour  affords  a  complete  contrast  to  the  contingent 
provision  under  the  last  purpose  of  the  trust,  which  is,  'for  the  liferent  use  aUenarly  of 
'  the  said  Robert  Morris,  and  after  his  death  to  his  lawful  children  that  may  then  be  in 
'  life.'  After  James  Stewart  and  his  children,  Elizabeth  Stewart  and  her  children  are 
called.  But  what  is  the  condition  on  which  Elizabeth  was  to  take  the  residue  ?  Onlv 
in  the  event  of  James  dying  before  majority,  and  without  leaving  issue.  Suppose  he 
had  died  in  minority,  leaving  a  child,  that  child  would  have  taken  the  residue  prefer- 
ably to  Elizabeth  Stewart  and  aU  the  postponed  contingent  legatees.  Again,  suppose 
that  James  Stewart  had  reached  m^'ority,  and  Elizabeth  had  survived,  she  could  not 
vindicate  any  right  to  the  residue,  and  could  not  have  insisted  that  the  trustees  should 
continue  to  hold  it  for  her  brother  as  a  mere  liferenter,  until  it  could  be  seen  whether 
she  was  to  succeed  on  his  dying  without  issue.  If  this  view  be  correct,  can  the  postr 
poned  contingent  legatees,  under  the  last  purpose  of  the  trust,  have  any  better  right 
than  Elizabeth  Stewart  would  have  had  in  the  case  supposed  %  Plainly  not.  There  is 
an  ulterior  destination  of  the  residue  in  favour  of  certain  postponed  beneficiaries  in  the 
event  of  James  Stewart  and  Elizabeth  Stewart  both  dying  before  majority  and  unihout 
issue,  or  in  the  event  of  both  dying  after  majority,  and  without  the  subjects  being 
otherwise  disposed  of,  that  is,  without  evacuating  the  destination.  If  James  Stewart 
or  Elizabeth  Stewart  reached  majority  or  had  issue,  the  postponed  substitutes  could  not 
take  under  the  first  branch  of  the  clause,  and  this  strongly  confirms  the  conclusion 
that  the  fee  was  intended  to  vest  in  James  Stewart  on  his  coming  of  age,  which,  imder 
the  second  branch  of  the  clause,  it  is  thought  the  postponed  substitutes  could  only  take 
if  James  and  Elizabeth  both  died  after  majority,  without  issue,  and  without  alteiing 
the  substitution. 

"After  all,  the  only  difilculty  in  the  case  arises  from  the  parenthetical  clause 
beginning  with  the  words  'without  prejudice.'  There  was  a  certain  apportionment 
made  by  the  testator  among  the  children  '  without  prejudice,  however,  to  the  [222]  said 

*  James  Stewart  and  Elizabeth  Stewart '  disposing  of  the  subjects  '  accruing  to  them 
'  from  the  foresaid  disposition  upon  their  attaining  the  age  of  majority,  as  they  may 

*  think  fit,  among  any  children  procreated  of  their  bodies  as  aforesaid,  but  not  otherwise, 
'  in  such  proportions  as  they  may  appoint.'  According  to  the  natural  reading  of  this 
clause,  it  imports  that  James  Stewart  and  Elizabeth  Stewart  were  not  to  interfere  with 
the  testator's  apportionment  while  they  were  in  minority,  although  they  were  authorized 
to  do  so  after  reaching  majority.  Now  it  is  said  that  if  the  fee  of  the  residue  vested  in 
James  Stewart  or  Elizabeth  Stewart,  on  their  attaining  mcgority,  under  the  first  part 
of  the  destination,  it  was  absurd  and  unnecessary  to  give  them  the  power  of  apportion- 
ment among  their  children  after  that  event,  because  upon  that  supposition  they  were 
entitled  to  dispose  of  the  subjects  in  any  way  they  might  think  fit,  and  from  this  it  is 
inferred  that  the  only  right  intended  to  be  given  to  James  Stewart  and  Elizabeth 
Stewart  was  a  mere  liferent,  with  a  power  of  apportioning  the  fee  among  the  children 
after  majority.     But  it  is  thought  this  is  putting  too  violent  a  construction  on  this 
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parenthetical  clause.  The  expression  without  prpjudice  generally  implies  an  extension, 
not  a  limitation,  of  the  right  conferred  in  the  prior  part  of  the  deed,  and  even  supposing 
the  power  of  apportionment  to  have  been  superfluous  and  unnecessary,  the  clause  can 
only  be  regarded  as  surplusage,  and  cannot  destroy  the  effect  of  the  leading  destination. 
U]K)n  this  point  reference  may  be  made  to  the  observations  of  the  Lord  Justice-Clerk 
in  Robson  v,  Shirreff,  20th  January  1835,  D.,  xv.  301. — See  also  Maxwell  u.  WyUie, 
25th  May  1837,  Shaw,  xv.  1005. 

"  As  to  the  provision  of  L.5000  to  Elizabeth  Stewart,  the  Lord  Ordinary  is  of 
opinion  that  it  vested  in  her  at  the  testator's  death,  and  now  belongs  to  her  brother 
James  Stewart  under  her  settlement.  But  even  supposing  it  did  not  vest  in  Elizabeth 
Stewart,  and  was  not  carried  by  her  settlement,  it  must  be  held  to  form  part  of  the 
residue,  which,  upon  the  principles  already  explained,  vested  in  James  Stewart  on  his 
attaining  majority." 

The  Glasgow  Royal  Infirmary  and  the  other  special  legatees  having  reclaimed,  they 
pleaded  that,  according  to  the  sound  construction  of  the  settlement,  the  trust  must  be 
held  to  subsist  until  the  death  of  Lieutenant  Stewart,  for  the  benefit  of  those  who 
might  then  be  found  to  have  interest  in  the  residue  j  that  the  right  of  Lieutenant 
Stewart  was  a  mere  liferent,  with  a  power  of  apportionment  among  his  family ;  that 
the  terms  of  the  deed  suggested  the  idea  of  a  continuing  trust,  the  direction  to  the 
trustees  being  to  "  hold,"  and  that  not  for  behoof  of  Lieutenant  Stewart  only,  but  also 
of  his  children,  whose  interest  appeared  to  be  the  leading  idea  of  the  truster,  and  for 
whose  security  abundant  machinery  was  provided ;  and  that  the  clause  beginning  with 
the  words  "without  prejudice,"  implied  an  extension  of  Lieutenant  Stewart's  rights, 
and  gave  him  a  power  of  distribution  among  his  children  which  otherwise  he  did  not 
possess  j  beyond  which  power,  dependent  upon  Lieutenant  Stewart's  leaving  children, 
he  had  no  control  over  the  fee  of  the  residue.  The  reclaimers  referred  to  the  following 
authorities: — Robertson  v,  Richardson,  6th  Jime  1843,  5  D.,  p.  1117  ;  aittea,  xv.  454; 
Stewart  v.  Stewart,  17th  July  1851,  13  D.,  p.  1386,  aviea,  xxiii.  644;  Campbell  «. 
Campbell,  3d  December  1852,  15  D.,  p.  174,  antea^  xxv.  124 ;  Robson  v.  Shirreff,  20th 
January  1853,  15  D.,  p.  297,  antea,  xxv.  195. 

The  respondent  was  not  called  upon  to  reply. 

Lord  Justice-Clerk.— 1  cannot  possibly  entertain  a  doubt  that  the  leading  purpose 
of  this  deed  was  to  benefit  Lieutenant  James  Stewart.  It  is  certainly  not  very 
accurately  framed,  but  it  gives  no  indication  of  an  intention  to  limit  that  gentleman's 
right  to  a  mere  liferent.  In  another  part  of  the  deed  we  see  that  the  truster,  when 
intending  to  describe  a  liferent  right,  knew  the  proper  way  of  doing  so,  while  the 
provision  in  favour  of  his  son  is  expressed  in  altogether  different  terms,  which  to  my 
mind  clearly  import  an  absolute  fee. 

The  other  Judges  having  concurred,  the  Court  adhered,  with  expenses. 


XXX.  Jurist  300.      12  Feb.  1858.      1st  Div.— Lord  Handyside. 

Sutter,  Pursuer. — Penney,  Skelton, 

The  Aberdeen  Arctic  Co.,  Defenders. — Dean  of  Faculty  (Inglis),  Smith. 

Jury  Cause — Commission  and  diligence — Competency — Act  of  sedernint  16th  February 
1841,  section  17. — In  a  Jury  cause  the  defenders,  before  issues  were  adjusted,  applied 
for  a  commission  and  diligence  to  examine  seamen  who  were  going  on  a  voyage  to 
Greenland.  The  Court  allowed  the  motion,  to  prevent  the  loss  of  evidence,  which  was 
possible  in  the  circumstances. 

In  this  action,  which  was  in  the  course  of  preparation  before  Lord  Handyside  in  the 
Outer-House,  an  application  was  made  to  his  Lordship,  for  a  diligence  to  examine 
certain  seamen  as  witnesses,  who  were  about  to  go  on  a  whaling  voyage  to  Greenland. 
His  Lordship  reported  the  application  to  the  Court. 

The  defenders,  who  moved  for  the  diligence,  put  their  application  on  the  ground  that 
they  were  about  to  lose  the  evidence  referred  to,  because  these  witnesses  might  not 
return,  and  this  course,  it  was  stated,  was  authorized  by  the  Act  of  Sederunt,  16th  Feb. 
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1841.  His  Lordship  stated  that  the  pursuer  objected  to  the  motion,  because  he  averred 
that  these  men  would  return  at  the  end  of  the  voyage ;  that  he  himself  was  in  the  same 
situation  with  reference  to  his  own  witnesses,  who  were  in  the  same  position,  and  all  of 
them  were  going,  or  had  already  gone,  to  Greenland,  for  the  season.  The  Act  of 
Sederunt,  16th  February  1841,  stated  specially,  sect.  17 — 

**  that  when  it  shall  1>e  made  out  upon  oath,  to  the  satisfaction  of  the  Court,  that  a 
witness  resides  beyond  the  reach  of  the  process  of  the  Court,  and  is  not  likely 
to  come  within  its  authority  before  the  day  of  trial,  or  cannot  attend  on  the  ground 
of  age  or  permanent  infirmity,  or  is  labouring  under  severe  illness,  which  renders  it 
doubtful  whether  his  evidence  may  not  be  lost,  or  is  a  seafaring  man,  or  is  obliged  to  go 
into  foreign  parts,  or  shall  be  abroad  and  not  likely  to  return  before  the  day  of  trial,  it 
shaU  be  competent  to  examine  such  witness  by  commission  on  interrogatories,"  &c. 

Lord  President. — I  think,  on  the  whole,  this  commission  ought  to  be  granted.  I  do 
not  see  that  any  injury  can  arise  from  granting  it ;  but  much  injustice,  on  the  contrary, 
might  arise  from  not  granting  it.  Parties  engaged  in  seafaring  life,  such  as  the  Greenland 
whale-fishing,  undertake  an  unusually  hazardous  mode  of  life.  It  therefore  is  necessary, 
in  such  circumstances,  to  grant  leave  to  take  the  proof  on  commission.  I  think  there  is 
a  danger  of  the  loss  of  evidence  here,  and  I  am  for  granting  the  commission.  As  to  how 
that  proof  is  to  operate  at  trial,  that  is  a  diiferent  thing.  That  is  matter  for  future 
regulation. 

Lord  Ivory, — I  am  of  the  same  opinion,  as  the  evidence  is  exposed  in  the  circum- 
stances to  be  lost.  The  witnesses  go  abroad  where  the  party  cannot  reach  them.  It  is 
not  a  case  completely  within  the  Act  of  Sederunt,  but  I  think  it  is  really  a  case  that  the 
Act  of  Sederunt  truly  provides  for.  I  do  not  think  that  this  is  affected  by  the  case 
Muir  referred  to,  and  I  therefore  concur  that  this  commission  ought  to  be  granted. 

Lord  Curriehill. — There  are  two  questions — one  as  to  the  competency,  the  other 
as  to  the  expediency,  of  the  commission  and  diligence  sought.  I  have  no  doubt  of  Uie 
competency.  But  as  to  the  expediency,  the  first  point  to  look  to  is,  has  a  case  been  made 
out  for  the  exercise  of  the  discretion  of  the  Court.  Looking  to  the  circumstance,  that  it 
is  proper  for* the  ends  of  justice  that  this  should  be  granted,  and  that  there  is  a  possi- 
bility, unless  granted,  of  the  loss  of  evidence,  I  agree  that  this  commission  should  be 
granted. 

Lord  Decu. — ^Although  this  had  been  an  application  under  the  Act  of  Sederunt,  1 
should  still  have  been  of  opinion  that  it  was  not  imperative  to  grant  it.  It  is  not  under  the 
Act  of  Sederunt, — the  issues  not  having  yet  been  adjusted ;  and,  consequently,  it  is  all 
the  clearer  that  we  may  refuse  the  application,  if  we  see  cause.  But,  on  the  other  hand, 
I  have  no  doubt  that,  on  cause  shown,  it  is  competent  to  grant  it.  I  think  sufficient 
cause  has  been  shown  here.  T&e  men  are  to  be  absent  on  a  long  voyage.  The  length 
of  time  during  which  they  cannot  be  had,  of  itself  increases  the  risk  of  losing  their  evi- 
dence by  death,  beyond  what  occurs  with  witnesses  within  the  kingdom.  But,  in 
addition  to  this,  there  are  the  perils  of  their  mode  of  life,  and  the  opportunities  they 
may  have  of  deserting  abroad,  or  of  joining  the  Queen's  Service,  which  their  owners,  I 
believe,  cannot  prevent  them  from  doing  in  any  part  of  the  world.  No  doubt,  it  is  said, 
the  defenders  may  keep  the  witnesses  in  this  country,  and,  if  the  trial  were  about  to  take 
place,  I  could  understand  the  argument  that  they  ought  to  detain  them.  But  the 
pursuers  themselves  state  that  they  do  not  intend  the  trial  to  take  place  till  the  whale- 
fishing  season  is  over.  If  so,  what  harm  is  there  in  taking  the  depositions  in  the  mean- 
time? If  the  men  live  and  return,  they  must  be  put  in  the  box.  The  defenders  cannot 
use  the  depositions  without  proving  the  impracticability  of  adducing  the  witnesses.  It 
is  not  said  the  pursuers  will,  in  that  case,  suffer.  They  can  cross-examine  all  the  better, 
from  knowing  what  was  in  the  depositions.  If,  again,  the  men  never  come  back,  why 
should  their  depositions  not  be  available  ?  It  is  not  desirable,  certainly,  to  examine  and 
re-examine  witnesses.  But  the  depositions  may  be  on  interrogatories,  as  the  Dean  pro- 
poses, so  that  no  re-examination  will  take  place,  unless  the  witnesses  are  adduced  at  the 
trial 

Granted. 
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Charles  James  Tbnnant,  Trust- Assignee  of  Mrs.  Jane  Pollok  or  Tknnant, 

Appellant. 

Dr.  William  Pollok  Morris  and  Others,  Trustees  of  the  late  James  Pollok, 

Bespondents. 

Trust-Settlement — Construction. — A  trust-deed  provided  that  the  truster's  two  daughters 
should  each  have  the  liferent  of  half  of  the  free  residue,  and  that  in  the  event  of 
neither  of  them  leaving  children,  or  in  the  event  of  such  children  dying  before 
majority,  the  daughters  were  to  have  the  power  of  conveying  the  fee  of  the  share 
[494]  liferented  by  them  respectively  to  such  persons,  and  in  such  manner  as  they 
should  think  fit,  under  burden  of  the  survivor's  liferent ;  and  failing  the  daughters 
exercising  such  power,  the  fee  of  the  shares  was  to  go  to  the  brother  and  sister  of  the 
truster — Held  (affirming  the  judgment  of  the  Court  of  Session),  that  there  was  con- 
ferred upon  each  of  the  daughters,  in  the  event  of  neither  of  them  having  children,  a 
right  to  dispose  of  the  fee  of  her  own  share,  but  that  no  right  was  conferred  upon  the 
survivor  to  dispose  of  the  share  of  her  deceased  sister. 

See  18  D.  382,  January  31,  1856,  for  full  report  of  the  case.  See  also  supra, 
xxvii.  S.  J.  546,  6th  July  1855. 

The  pursuer  appealed,  pleading,  in  his  case,  that  the  judgment  of  the  Court  of 
Session  ought  to  be  reversed  for  the  foUowing  reasons : — 

"I.  Because,  according  to  the  sound  construction  of  the  trust-deed,  Mrs.  Tennant, 
the  surviving  daughter  of  the  testator,  was  entitled  to  exercise  a  power  and  faculty  to 
settle,  destine,  and  convey  the  fee  of  the  whole  residue  to  the  appellant. 

"  II.  Because  the  testator  died  intestate  with  regard  to  the  fee  of  one-half  of  the 
residue  ;  and  Mrs.  Tennant  being  his  heir-at-law  and  next  of  kin,  succeeded  thereto  accord- 
ing to  the  law  of  succession  to  intestate  estate,  and  duly  conveyed  it  to  the  appellant. 

The  respondents,  in  their  case,  supported  the  judgment  on  the  following  grounds : — 

"I.  Because,  on  a  sound  construction  of  the  sixth  clause  of  the  trust-deed,  the 
power  or  faculty  of  appointment  conferred  on  each  of  the  truster's  daughters  was 
expressly  limited  in  its  application  to  that  moiety  of  the  residue  of  his  estate  which  was 
separately  devised  in  liferent  to  each  daughter. 

"  II.  Because  that  power  and  faculty  of  appointment  was  not  a  new  faculty  created 
by  the  sixth  clause,  but  was  simply  an  extension  or  enlargement  of  the  faculty  previously 
conferred  on  his  daughters  respectively  by  the  fourth  and  fifth  clauses,  intended  to  be 
available  to  each  of  them  under  the  diiBferent  contingencies  contemplated  by  the  sixth 
clause,  and  to  affect  (although  to  a  greater  amount)  the  same  portion  of  his  estate,  viz., 
that  half  share  devised  in  liferent  to  each. 

"  III.  Because,  throughout  the  whole  clauses  of  the  trust-deed  which  affect  the 
destination  of  the  residue  of  his  estate,  Mr.  PoUok  is  dealing  with  that  residue  as  con- 
sisting of  two  separate  and  distinct  half  shares,  one  of  which  is  set  apart  for  the  benefit 
of  each  daughter  and  her  family,  and  that  plan  or  method  pervades  the  sixth  as  well  as 
the  previous  clauses,  and  excludes  any  other  interpretation  than  what  is  consistent  with 
such  bipartite  division. 

"  IV.  Because  there  is  nothing  in  the  import  or  tendency,  either  of  the  previous  or 
subsequent  clauses,  or  in  the  presumptions  of  moral  probability  which  affect  the  case,  to 
modify  or  vary  what  is  above  set  forth  as  the  only  natural  and  intelligible  interpretation 
of  the  sixth  clause.  On  the  contrary,  the  other  clauses,  and  the  whole  indications  of 
the  testator's  intention  to  be  gathered  from  them,  or  indicated  from  such  presumptions 
of  moral  probability,  are  all  consistent  with,  and  strongly  corroborative  of,  that  inter 
pretation." 

Sir  R.  Bethell,  G.C,  R.  Palmer,  Q.C,y  and  Anderson,  0.0,.^  for  the  appellant, — 

The  construction  put  upon  this  deed  by  the  Court  below  is  wrong ;  for  the  natura 
meaning  of  the  whole  deed  was  to  give  power  to  the  surviving  daughter,  in  the  circum- 
stances which  had  happened,  over  the  whole  fee,  or  both  moieties.  This  is,  d  priori,  of 
what  would  be  expected  in  the  circumstances,  viz.,  that  the  father  should  confer  such  a 
power  on  the  daughter  surviving,  rather  than  that  the  residue  should  go  to  collaterals. 
Where  the  words  are  not  quite  clear,  they  must  be  construed  in  consistency  with  the 
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probable  intention  of  the  testator.  Down  to  the  end  of  the  fifth  clause,  the  sole  power 
given  to  the  daughter  over  her  children's  provision,  was  a  power  of  appointment  or  dis- 
tribution ;  but  the  seventh  clause  gives  a  higher  power,  viz.,  that  of  defeating  the  right 
of  the  brothers  and  sisters  of  the  testator,  by  bequeathing  the  fee  of  the  whole  residue 
to  strangers.  The  power  given  by  the  sixth  clause  must  also  extend  to  the  fee  of  the 
whole  residue,  in  order  to  make  it  consistent.  The  sixth  clause  must  not  be  read  apart 
from  the  clauses  preceding  and  following.  The  Court  below  laid  much  stress  on  the 
words,  "  share  of  the  residue,"  holding  that  it  means  a  moiety.  That  is  not  so.  It  is 
the  proper  phrase  when  speaking  of  both  daughters  in  one  clause. 

(Lord  WendeydaJe. — The  word  "  share  "  more  naturally  means  a  half  than  a  whole.] 
Ilo  doubt,  but  it  is,  at  most,  a  loose  and  uncertain  word  to  found  ujx)n.  There  were 
cases  where  it  had  been  held  to  include  accruing  shares,  as  well  as  the  original  share— 
Leeming  v,  Sherratt,  2  Hare,  14 ;  Doe  and  Clift  v.  Birkhead,  4  Exch.,  110.  The  word 
"  respectively  "  was  not  to  be  taken  as  conclusively,  showing  that  one  moiety  only  was 
intended ;  and  there  are  many  cases  collected  in  2  Jarman  on  Wills,  463,  showing  that 
the  Courts  had  latterly  refused  to  lay  any  stress  on  expressions  of  that  kind.  There  was 
another  groimd  not  decided  in  the  Court  below,  on  which  the  appellant  claims  the  share 
originally  destined  to  Elizabeth,  but  which  lapsed  by  her  predeceasing  the  testator. 
There  was,  in  fact,  an  intestacy  as  to  that  share,  and  Janet  Pollok  succeeded  to  it.  If 
this  point  was  not  open  on  the  present  summons,  then  the  appellant  suggested  a  remit  to 
the  Court  of  Session  to  amend  the  summons,  and  hear  argument  upon  it. 

The  Solicitor-General  (Cairns),  and  Rolt,  ftC,  for  the  respondents,  were  not  called 
upon. 

Lord  Chancellor  Chelmsford, — My  Ix>rds,  this  is  an  action  of  declarator  which  was 
originally  brought  by  Mrs.  Janet  Pollok  or  Tennant.  Before  the  interlocutor  was  pro- 
nounced, the  pursuer,  Mrs.  Tennant,  died,  and  the  appellant,  Charles  James  Tennant, 
was  sisted  as  trust-disponee  in  place  of  the  pursuer. 

The  summons  of  declarator,  which  was  founded  upon  a  trust-deed  or  disposition 
made  by  Mr.  Pollok,  the  father  of  the  original  pursuer,  on  the  13th  of  February  1839, 
prayed  that  it  might  be  "  declared,  by  decree  of  the  Lords  of  our  Council  and  Session, 
that  the  pursuer,  Mrs.  Janet  Pollok  or  Tennant,  has,  according  to  the  just  and  fair  legal 
construction  of  the  said  deed  of  settlement,  as  full,  free,  and  effectual  power,  right,  and 
faculty  to  settle,  destine,  convey,  and  dispose  of  the  fee  of  that  share  and  moiety  of  her 
said  deceased  father's  estate,  to  the  liferent  of  which  she  succeeded  by  the  death  of  her 
eldest  sister,  as  aforesaid,  as  she  has  or  may  have,  to  settle,  destine,  convey,  and  dispose 
of  the  fee  of  that  share  or  moiety  of  the  said  estate,  especially  destined  and  secured  to 
her  by  the  aforesaid  trust-disposition  and  deed  of  settlement,  and  in  the  same  way  as  if 
the  said  deed  had  been  equally  explicit  and  expressed  with  regard  to  the  one  as  to  the 
other." 

The  defender  submitted  certain  pleas  in  law.  In  the  first  place,  that  "  the  pursuer 
is  not  entitled  to  settle  and  convey  in  any  form  the  fee  of  that  share  of  the  residue  of 
the  truster's  estate,  the  liferent  of  which  was  directly  settled  on  her  deceased  sister,  and 
the  fee  of  this  share  must  be  governed  by  the  ulterior  destination  in  the  sixth  purpose  of 
the  trust-deed  ;  "  and,  secondly,  that  "  the  pursuer  is  not  entitled  to  dispose  of  the  fee  of 
the  share,  the  liferent  of  which  was  directly  settled  on  herself,  unless  in  a  mortis  cwm 
form." 

Upon  the  case  coming  on  before  the  Lord  Ordinary,  he  found,  "  that  the  sound  con- 
struction of  the  sixth  purpose  of  the  trust  is  to  confer  upon  each  of  the  two  daughters  of  the 
truster  a  power  and  faculty,  in  the  event  of  neither  of  them  leaving  children,  of  settling, 
destining,  and  conveying  the  fee  of  her  own  half  share  of  the  residue,  under  burden  of 
the  survivor's  liferent,  but  not  to  confer  on  the  survivor  of  the  sisters  any  right  to  settle, 
destine,  and  convey  the  fee  of  the  other  half  share  provided  to  the  predeceasing  sister." 
He  "sustains,  therefore,  the  first  plea  in  law  for  the  defenders,  and  as  regards  the  fee  of 
that  share  of  the  residue  of  the  truster's  estate,  to  the  liferent  of  which  the  original 
pursuer,  Mrs.  Janet  Pollok  or  Tennant,  succeeded  by  the  death  of  her  eldest  sister,  Mrs. 
Elizabeth  Harriet  Pollok  or  Sym,  assoilzies  the  defenders  from  the  conclusion  of  the 
action,  and  decerns  :  Finds  Charles  James  Tennant,  the  husband  and  trust-disponee  of 
the  late  Mrs.  Janet  Pollok  or  Tennant,  who  has  been  sisted  in  her  place  as  pursuer  of 
the  action,  liable  in  the  expenses  of  the  defenders." 

The  case  was  then  brought  before  the  First  Division  of  the  Court  of  Session,  and  the 
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Lords  having  advised  the  reclaiming  note  for  Charles  James  Tennant,  and  heard  counsel 
for  the  parties,  they  delete  from  the  interlocutor  of  the  Lord  Ordinary  suhmitted  to 
review  the  word  "  sustain,"  and  the  words,  "  the  jRrst  plea  in  law  for  the  defenders,"  and 
with  this  variation,  adhere  to  that  interlocutor. 

[695]  The  whole  question  in  this  case  depends  upon  the  proper  construction  of  certain 
clauses  in  the  deed  of  trust,  of  the  13th  of  February  1839,  which  was  made  by  Mr. 
Pollok,  the  father  of  the  original  pursuer.  At  the  time  of  this  trust-disposition,  he  had 
two  daughters,  one,  Mrs.  Sym,  who  died  in  his  lifetime,  and  the  other,  Mrs.  Janet 
Pollok,  who  was  the  original  pursuer  in  this  suit.  Now,  in  that  trust-deed,  there  are 
certain  clauses  only  which  it  is  at  all  necessary  to  advert  to,  in  deciding  this  question 
between  the  parties,  and  those  are  the  fourth,  fifth,  sixth,  and  seventh  clauses  of  this 
trust-disposition. 

In  the  fourth  clause,  he  says,  "  I  direct  my  said  trustees  to  hold  the  free  residue  of 
my  estate,  heritable  and  moveable,  in  manner  following,  viz.,  They  shall  hold  one-half 
of  said  residue  for  the  behoof  of  the  aforesaid  Elizabeth  Harriet  Pollok  in  liferent,  for 
her  liferent  alimentary  use  allenarly,  but  with  power  and  faculty  to  her,  as  after 
mentioned,  and  for  behoof  of  the  child  or  children  of  the  body  of  the  said  Elizabeth 
Harriet  PoUok,  in  such  proportions,  and  subject  to  such  conditions  as  she  may  fix  and 
determine  by  a  writing  under  her  hand,  which  she  shall  have  power  to  execute  in  manner 
after  mentioned;  which  failing,  equally  among  them,  and  the  heirs  of  their  bodies 
respectively,  in  fee."  And  then  he  declares,  that  during  the  hfetime  of  Elizabeth 
Harriet  Pollok,  it  shall  be  lawful  to  the  trustees,  with  her  consent,  to  advance  certain 
sums  to  her  sons.  And  he  provided,  *^  That  in  case  of  the  death  of  the  said  Elizabeth 
Harriet  PoUok  without  leaving  a  child  or  children,  or  issue  of  the  body  of  such  child  or 
children,  or  in  case  of  the  failure  of  all  her  children,  and  of  the  issue  of  their  bodies, 
before  attaining  majority,  then,  and  in  these  events,  it  shall  be  lawful  to,  and  full  power 
and  faculty  are  hereby  given  to  her,  by  any  mortis  causa  deed,  to  dispone,  destine,  and 
convey  a  portion  of  the  share  of  the  residue  of  my  estate  liferented  by  her,  not  exceeding 
L.3000,  to  such  persons  or  person,  and  in  such  way  as  she  may  think  fit.  And  in  regard 
to  the  remainder  of  the  fee  of  said  share,  or  the  whole  thereof,  should  the  above  power 
and  faculty  not  be  exercised,  I  direct  my  said  trustees,  in  the  events  foresaid,  to  hold 
the  same  in  trust,  for  behoof  of  the  aforesaid  Janet  Pollok  in  liferent,  in  case  she 
shall  survive  the  said  Elizabeth  Harriet  Pollok,  for  her  liferent  use  allenarly,  and  for 
behoof  of  the  child  or  children  of  the  body  of  the  said  Janet  Pollok,  in  such  proportions, 
and  subject  to  such  conditions  as  she  may  have  fixed  and  determined  by  a  writing  under 
her  hand,  which  she  shall  have  power  to  execute  in  manner  after  mentioned ;  which 
failing,  equally  among  them,  and  the  heirs  of  their  bodies  respectively  in  fee." 

Tiben,  in  the  fifth  place,  he  disposes  of  the  other  moiety  of  his  property  to  the  pur- 
suer, Janet  Pollok,  exactly  upon  the  same  terms  and  conditions,  and  subject  to  the  same 
hmitations  as  those  which  are  contained  in  the  fourth  clause  which  relates  to  the  moiety 
that  is  given  to  Elizabeth  Harriet  Pollok. . 

Upon  these  two  clauses  no  difficulty  whatever  arises.  If  either  of  the  daughters 
died  without  children,  then  she  had  the  power,  under  these  fourth  and  fifth  clauses,  to 
dispose  of  a  sum  of  L.3000  to  such  person  or  persons,  and  in  such  way  as  she  might 
think  fit ;  and  then  her  share  was  to  go  to  the  other  sister,  and  after  her  death,  to  her 
chUdren,  in  such  parts,  shares,  and  proportions  as  the  mother  of  those  children  might 
determine ;  and  failing  any  such  determination,  then  equally  among  them,  and  the  heirs 
of  their  bodies  respectively  in  fee. 

Now  the  difficulty  which  appears  to  me  to  arise  in  the  construction  of  this  deed  of 
disposition,  is  from  the  words  of  the  seventh  clause  or  purpose  (as  it  is  called),  as  con- 
nected with  those  dispositions  in  the  fourth  and  fifth  clauses,  because  there  appears  to 
be  no  doubt  that  under  the  seventh  clause  there  is  a  power  of  disposition  given  to  the 
surviving  sister  having  children,  in  the  event  of  those  children  dying  before  attaining 
twenty-one,  without  leaving  any  issue,  to  dispose  of  the  entirety  as  the  surviving  sister 
may  think  fit.  And  that  renders  it,  perhaps,  a  little  difficult  to  construe  the  exact 
meaning  of  the  truster  (eis  he  is  called),  the  party  who  enters  into  the  deed  of  disposition, 
with  respect  to  the  sixth  clause.  And  yet  the  sixth  clause  appears  to  me  to  be  so  clear 
in  its  language,  the  intention  of  the  truster  appears  to  be  so  specific  and  so  distinctly 
defined,  that  I  think  it  is  quite  impossible  to  put  any  other  construction  upon  his  words 
than  that  which  naturally  and  necessarily  arises  from  the  language  which  he  has  used. 
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There  may  be  difficulties  suggested  in  the  way  of  that  construction — there  may  be  pro- 
babilities urged  against  it ;  but  it  is  infinitely  better  to  adhere  to  the  exact  meaning  of 
words  which  are  used,  than  to  go  about  to  discover  some  other  meaning  which  he  may 
have  had,  or  some  other  motive  which  may  have  actuated  the  party  in  the  disposition 
which  he  has  made ;  and  looking  to  that  sixth  purpose,  as  it  is  called,  in  this  deed  of 
disposition,  the  words  appear  to  me  to  be  too  clear  to  be  capable  of  any  other  interpreta- 
tion than  that  which  the  House  is  disposed  to  put  upon  them. 

Now  the  sixth  clause  is  this :  "In  case  it  shall  happen  that  neither  of  my  said 
daughters  shall  leave  a  child  or  children,  or  issue  of  the  bodies  of  such  child  or  children, 
or  in  case  of  such  child  or  children,  or  issue  of  their  bodies  existing,  but  all  dying  before 
attaining  the  age  of  twenty-one  years  of  age,  then,  and  in  these  events,  full  power  and 
faculty  is  hereby  committed  to  my  said  daughters  respectively,  to  settle^  destine,  and 
convey  the  fee  of  the  share  of  the  residue  of  my  estate,  liferented  by  them  respectively, 
to  such  person  or  persons,  and  in  such  way  or  manner  as  they  may  think  fit ;  but  under 
burden  always  of  the  survivor's  liferent ;  and  failing  my  said  daughters,  or  either  of 
them,  exercising  such  power  and  faculty,  then  the  fee  of  the  said  share  or  shares  shall 
go  and  belong,  in  equal  proportions,  to  my  brothers,  William  and  Morris  Pollok,  and 
my  sister,  Susan  Pollok,  and  their  respective  heirs." 

The  event  contemplated  by  this  sixth  purpose  has  arisen.  Neither  of  the  daughters 
has  left  a  child  or  children,  or  issue  of  the  bodies  of  such  child  or  children.  Well,  thm, 
what  was  the  intention  of  the  party  who  made  the  deed,  supposing  this  event  to  occur? 
Did  he  mean,  that  one  of  the  sisters  surviving,  who  by  surviving  had  acquired  a  liferent  in 
her  deceased  sister's  share,  should  have  an  absolute  power  of  disposition  over  the  entirety 
of  the  property!  Or  did  he  mean  to  give  a  power  merely  over  the  share  of  each 
daughter,  giving  his  daughters,  in  the  event  of  their  leaving  no  children,  or  of  the 
children  dying  before  attaining  twenty-one,  the  power  to  dispose  of  that  share  to  whom 
they  should  think  fit  1  Now  the  wortls  which  are  used  certainly  are  clearly  capable  of 
the  latter  interpretation,  and,  as  it  appears  to  me,  it  is  very  difficult  indeed  to  put  any 
other  construction  upon  them. 

In  the  first  place,  the  power  which  is  given  is  given  in  these  words :  "  Full  power 
and  faculty  is  hereby  committed  to  my  said  daughters  respectively,  to  settle,  destine,  and 
convey  the  fee  of  the  share  of  the  residue  of  my  estate,  lifeiented  by  them  respectively." 
Now  I  quite  admit  that  there  is  no  peculiar  force  in  the  word  "  share,"  which  would 
confine  it  necessarily  to  the  original  share  which  was  taken  by  each  daughter,  and  which 
would  not  extend  to  the  derivative  share.  But  the  words  here  are  peculiar  and  precise ; 
we  have  not  merely  the  word  "  share,"  but  "  the  share  of  the  residue  of  my  estate  life- 
rented  by  them  respectively."  Now,  what  other  fair  and  reasonable  meaning  can  be  pat 
upon  those  words  than  this,  that  they  refer  to  the  share  of  each  daughter,  in  which  share 
each  of  them  possessed  a  liferent;  each  daughter,  therefore,  respectively  having  that 
particular  interest  which  is  designated  by  the  words  which  are  used.  Although,  there- 
fore, it  is  perfectly  clear  that  the  word  "  share  "  has  no  such  precise  meaning  as  would 
necessarily  confine  it,  in  this  case,  to  the  original  share  of  each  of  the  daughters,  yet  the 
word  must  be  interpreted  by  the  context,  and  it  is  difficult,  looking  at  the  whole  of  this 
clause,  to  put  any  other  meaning  upon  it  than  the  restricted  one  which  I  have  suggested, 
namely,  that  it  applies  merely  to  the  original  and  not  to  the  derivative  share. 

But  then  the  clause  goes  on,  "  but  under  burden  always  of  the  survivor's  liferent" 
Now,  what  is  the  meaning  of  that  ?  Under  the  previous  parts  of  the  deed,  in  case  of  the 
death  of  either  of  the  daughters  without  leaving  children,  subject  to  that  power  which 
each  of  them  had  to  dispose  of  a  sum  of  L.3000 ;  and  to  make  that  a  charge,  the  other 
sister  was  to  have  a  liferent  in  the  share,  and  if  she  had  children,  then  it  was  to  go  to 
her  children  in  such  proportions  as  she  should  appoint ;  and  in  default  of  appointment, 
in  equal  proportions  to  them  and  their  heirs.  Therefore,  in  using  the  terms,  *'  bnt  under 
burden  always  of  the  survivor's  liferent,"  it  appears  to  me,  that,  as  distinctly  as  words 
can  express  the  meaning  of  a  party,  the  truster  meant  to  say  this :  It  shall  be  in  the 
power  of  each  daughter,  if  she  think  fit,  to  dispose  of  her  share, — either  she  may  make  a 
charge  of  the  sum  of  L.3000,  or  she  may  go  further  under  this  sixth  clause,  or  sixth 
purpose,  and  may  absolutely  dispose  of  her  share  to  any  person  whom  she  thinks  fit^  but 
subject  always  to  the  liferent  which  her  sister  has  in  her  share.  That  is,  although  she 
may  have  an  absolute  power  of  disposition  of  her  own  share,  yet  that  is  to  be  subject  to  the 
interest  which  her  sister  is  to  have,  and  she  is  not  to  interfere  with  that  interest  or  liferent 
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Then,  it  being  quite  clear  to  my  mind,  that  the  intention  of  the  party  making  this 
deed,  was,  by  the  sixth  clause  (which  is  the  only  one  that  we  are  called  upon  to  interpret), 
to  confine  the  [496]  right  which  was  to  be  exercised  to  each  share  of  the  daughters  respec- 
tively ;  the  clause  proceeds  in  this  way,  "  And  failing  my  said  daughters,  or  either  of 
them,  exercising  such  power  and  faculty,  then  the  fee  of  said  share  or  shares  shaU  go 
and  belong,  in  equal  proportions,  to  my  brothers,  WiUiam  PoUok  and  Morris  PoUok,  and 
my  sister,  Susan  Pollok,  and  their  respective  heirs.''  Now  we  are  not  called  upon,  on 
the  present  occasion,  to  consider  what  would  be  the  effect  of  that  disposition  over,  failing 
any  exercise  of  the  powers  which  are  conferred  upon  the  daughters.  It  appears  to  me, 
that  it  is  quite  sufficient  for  us,  upon  this  action  of  declarator,  and  upon  the  form  of  the 
summons,  to  express  an  opinion  upon  the  point,  whether  Janet  Pollok  had  or  had  not  the 
power  and  faculty  to  make  any  disposition  of  the  share  which  she  derived  from  her 
sister,  there  being,  of  course,  no  question  whatever  with  regard  to  her  original  share,  of 
which  she  has  disposed.  There  may  be  difficulties  suggested  as  to  probabilites  of 
intention ;  it  may  be  said,  that  it  is  extraordinary  that  the  person  who  made  this  deed 
should,  in  the  event  of  either  of  his  surviving  daughters  having  children,  and  those 
children  dying  before  twenty-one,  have  given,  or  intended  to  give,  an  absolute  power 
of  disposition  over  the  whole  of  the  property,  and  yet  that,  in  case  of  both  the  daughters 
dying  without  either  of  them  leaving  any  children,  he  should  have  intended  to  confine 
that  power  and  faculty  only  to  the  share  which  each  originally  possessed.  There  may 
be  all  those  difficulties  to  contend  with  in  the  construction  of  the  deed  which  is  contended 
for  on  behalf  of  the  defenders ;  but,  on  the  other  hand,  if  the  words  of  the  deed  are  clear 
and  plain,  it  appears  to  me  it  is  always  the  safest  rule  to  adhere  to  the  language  which  is 
employed,  and  to  put  upon  that  language  its  plain  and  ordinary  meaning,  and  not  to  be 
ingenious  in  endeavouring  to  discover  some  other  intention  from  other  parts  of  the  deed, 
or  from  the  circumstances.  The  question  appears  to  me  to  be  abundantly  clear,  and 
I  should,  therefore,  submit  to  your  Lordships,  that  the  proper  course  would  be  to  decide 
in  favour  of  the  interlocutor  of  the  Court  of  Session,  and  to  dismiss  the  appeal. 

Lord  Oranwortk. — I  entirely  concur  in  the  view  which  has  been  taken  of  this  case  by 
my  noble  and  learned  friend,  and  shall  add  but  very  few  observations.  It  is  plain  that 
the  power  contended  for  by  the  appeUant  is  not  given  by  the  5th  clause  of  the  deed ; 
that  is  beyond  all  doubt.  If  it  arises  at  all,  it  is  given  by  the  6th  clause,  or  by  the 
6th  taken  in  conjunction  with  the  7th  clause.  The  6th  clause,  it  will  be  observed,  only 
comes  into  operation  if  neither  of  his  daughters  shall  leave  a  child  or  children,  or  if  those 
children  shall  not  attain  21  years  of  age — ^in  that  case  power  is  given  to  his  *' daughters 
respectively  to  settle,  destine,  and  convey  the  fee  of  the  share  of  the  residue  of  my  estate, 
hferented  by  them  respectively."  And  the  question  is,  Whethei  those  words,  "  fee  of 
the  share,"  apply  to  the  fee  of  the  share  originally  Hferented  by  them  or  to  both  shares  1 
That  is  the  whole — if,  from  the  failure  of  issue  of  one  of  the  daughters,  the  whole  should 
accrue  to  the  other.     That  I  take  to  be  the  question. 

I  think  that  those  words  clearly  refer  to  the  original  share  only.  In  the  first  place, 
the  use  of  the  word  "  respectively  "  points  strongly  to  that  conclusion ;  and  I  think  that 
if  the  power  had  been  intended  to  be  applied  to  the  whole,  the  words  used  would  not  have 
been  "  share  of  the  residue  of  my  estate,"  but  "  the  share,"  or,  as  the  case  may  be,  "  the 
whole,"  or,  "  the  share  or  shares  of  the  residue  of  my  estate,"  or  something  to  that  effect. 

Then  again  the  clause  proceeds  thus — *^  And  failing  my  said  daughters,  or  either  of 
them,  exercising  such  power  and  faculty,  then  the  fee  of  said  share  or  shares  shall  go  and 
belong  in  equal  proportions  to  my  brothers  William  Pollok  and  Morris  Pollok,  and  my 
sister  Susan  PoUok,  and  their  respective  heirs."  I  construe  that  to  mean,  reddendo 
nngida  singiUis,  if  one  daughter  faUs  to  exercise  the  power,  then  her  share,  and  if  both, 
then  their  shares,  shall  go  over  to  these  parties.  I  do  not  forget  what  was  pressed  by 
Mr.  Palmer,  that  the  words,  to  make  it  quite  correct,  ought  to  have  been  **  shares  or 
share,"  but  that,  I  think,  is  a  mere  oversight  in  the  wording  of  the  deed,  upon  which  it 
would  be  impossible  to  place  any  reliance. 

The  Lords  of  Session  seem  to  have  had  some  difficulty  arising  from  the  7th  clause 
of  the  deed.  I  confess  that  to  my  mind  there  is  no  difficulty  arising  from  that  clause. 
It  only  shows  that  there  was  an  event  which  might  have  happened,  but  which  has  not 
happened,  in  which,  according  to  the  true  construction  of  the  instrument,  the  surviving 
daughter  would  probably  have  had  the  power  of  disposing  of  the  whole  upon  the  failure 
of  her  issue,  if  she  had  had  any,  but  who  had  not  lived  to  attain  the  age  of  21,  and 
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therefore  had  not  acquired  a  vested  interest  in  the  property.  It  may  be  that  that  was 
not  contemplated,  or  it  may  be  that  that  was  contemplated,  by  the  truster,  and  that  he 
had  that  intention  ;  but  that  is  not  the  state  of  facts  which  has  arisen,  and  it  does  not 
appear  to  me  that  the  circumstance  that  such  a  state  of  things  might  have  arisen  throws 
any  light  upon  the  construction  to  be  put  upon  this  instrument,  which  appears  to  me, 
I  confess,  to  be  very  clear. 

With  regard  to  the  question  of  intestacy  which  has  been  adverted  to,  I  think  that 
we  ought  not  to  give  any  opinion  upon  that  subject  at  all  affirmatively,  because  the 
Lords  of  Session  determined,  and  I  think  quite  correctly  determined,  that  that  question 
is  not  raised  upon  this  summons ;  and,  therefore,  I  think  it  would  be  improper  for  us  at 
this  moment,  just  as  the  Lords  ojf  Session  considered  it  was  improper  for  them,  to  give 
any  opinion  upon  it.  I  confess  that  I  do  not  think  that  the  appellant  loses  much  by 
that ;  but  upon  that  point  I  wish  to  be  silent,  because  he  may  still  think  fit  to  raise 
that  question  ;  and  if  he  should  think  fit  to  raise  that  question,  it  is  only  right  that  he 
should  be  able  to  do  so  without  being  prejudiced  by  any  decision  of  this  House  in  the 
present  case. 

I  apprehend  that  the  motion  which  my  noble  and  learned  friend  means  to  make  is^ 
that  the  interlocutor  of  the  Inner  House,  and  the  interlocutor  of  the  Lord  Ordinary  as 
corrected  by  the  Inner  House,  should  be  affirmed. 

Ijord  WenaleydcUe, — I  mean  to  follow  the  example  of  my  noble  and  learned  friend 
who  has  just  addressed  you,  in  saying  nothing  upon  the  question  of  what  the  effect  would 
be  of  the  predecease  of  the  sister,  Elizabeth  Harriet,  before  the  testator.  I  chink  it 
would  be  wrong  for  us  at  the  present  moment  to  give  any  opinion  upon  that  question : 
but  I  think  I  may,  with  perfect  propriety,  suggest  to  the  appeUant  to  take  care  thoroughly 
to  investigate  the  case,  and  to  take  very  good  advice  before  he  attempts  to  raise  any  such 
question. 

The  question  for  us  to  decide  is,  What  is  the  meaning  of  the  6th  clause  of  this  deed 
of  disposition  1  And  following  that,  which  I  think  is  the  proper  rule  in  all  these  cases, 
viz.,  to  ascertain  what  is  the  meaning  of  the  words  used  according  to  their  ordinary  and 
grammatical  construction.  I  confess  I  have  not  felt,  from  the  first  moment  I  culdressed 
my  attention  to  the  case,  any  reasonable  doubt  upon  it.  I  think  that  the  6th  clause  is 
as  clear  as  possible,  and  that  no  difficulty  whatever  arises  u]^K>n  it.  The  words  used  are 
— **  In  case  it  shall  happen  that  neither  of  my  daughters  shall  have  a  child  or  children, 
or  issue  of  the  bodies  of  such  child  or  children,  or  in  case  of  such  child  or  children  or 
issue  of  their  Ixxlies  existing,  but  all  dying  before  attaining  21  years  of  age."  Then 
comes  the  question.  What,  in  that  case,  is  the  power  given  to  the  daughters?  It  is  a 
"  full  power  and  faculty  to  the  daughters  respectively ; "  that  is,  to  each  of  the  daughters 
with  respect  to  each  of  the  daughter's  shares,  "  to  settle,  destine,  and  convey  the  fee  of 
the  share  of  the  residue  of  my  estate  liferented  by  them  respectively."  It  is  that  each 
daughter  respectively  is  to  convey  her  own  share  of  the  estate  liferented  by  them  respec- 
tively. I  think  the  word  "  liferented  "  clearly  means  "  originally  liferented,"  because  the 
truster  declares  that  this  power  of  disposition  is  to  be  subject  to  the  liferent  of  the  other 
sister;  therefore  the  word  "liferented"  is  to  be  construed  as  meaning  "originally 
liferented."  "And  failing  my  said  daughters,  or  either  of  them,  exercising  such  power 
and  faculty,  then  the  fee  of  said  share  or  shares  shall  go  and  belong  in  equal  proportions 
to  my  brothers  William  and  Morris  Pollok,  and  my  sister  Susan  Pollok,  and  their 
respective  heirs."  The  meaning  of  that  is,  that  if  one  share  is  undisposed  of,  that  share 
is  to  go  to  these  parties,  and  if  both  are  undisposed  of,  both  are  to  go  to  these  parties.  1 
do  not  feel  the  least  difficulty  in  putting  this  construction  upon  the  clause — ^it  is  the 
natural  and  proper  construction ;  and,  indeed,  there  is  no  error  whatever  in  the  terms 
used,  except  that  which  has  been  pointed  out  by  my  noble  and  learned  friend,  that  the 
words  "share  or  shares"  are  transposed — ^it  ought  to  have  been  "shares  or  share."  But 
the  meaning,  to  my  mind,  is  very  clear. 

A  doubt  arose  in  the  minds  of  the  learned  Judges  of  the  Court  of  Session  axwig 
from  the  7  th  clause.  I  owe  that  I  [497]  do  not  feel  the  least  doubt  about  the  effect  of 
the  7  th  clause.  It  only  comes  into  operation  in  the  case  of  children  having  lived, 
and  in  that  case  the  mother  is  to  have  the  power  of  disposition.  But  the  7th 
clause  is  to  be  read  with  the  4th  and  5th  clauses,  which  clauses  give  the  daughters  the 
power  of  disposing,  in  the  event  of  there  being  children,  in  such  proportions,  and 
subject  to  such  conditions,  as  each  daughter  may  fix  and  determine  by  a  writing  under 
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her  hand,  "  which  failing,  equally  among  them  and  the  heirs  of  her  body  respectively 
in  fee."  The  proper  mode  of  dealing  with  this  deed  is  to  add  the  7th  clause  to  those 
former  clauses,  and  incorporate  it  with  them ;  and  then  there  would  be  a  power  not 
merely  to  apportion  the  shares,  but  to  say  what  estate  the  children  shall  have — whether 
a  life  estate  or  an  estate  in  remainder — and  in  that  event  occurring,  each  mother  may 
dispose  of  the  residue  of  her  share  to  any  stranger  whom  she  pleases.  Looking  therefore 
to  the  7th  clause,  which  I  consider  is  to  be  taken  as  a  qualification  of  the  4th  and  5th 
clauses,  I  think  there  is  no  difficulty  whatever  in  the  case,  and  I  am  clearly  of  opinion 
that  the  interlocutor  of  the  Court  below  was  perfectly  right  and  ought  to  be  affirmed. 

Sir  Richard  Bethell, — Upon  the  question  of  costs,  will  your  Lordships  forgive  me 
for  a  single  moment?  Your  Lordships  observe,  that  this  is  a  question  upon  the  con- 
struction of  a  will.  It  was  but  the  other  day,  in  the  case  of  Baker  v.  Baker,  31  Law 
Times  Rep.,  where  the  question  arose  in  the  same  way  upon  the  construction  of  a  will, 
the  House  went  so  far  as  even  to  give  the  respondent,  the  failing  party,  the  costs  of  the 
appeal  out  of  the  estate.  Surely  after  that  which  was  your  last  decision,  and  upon  the 
same  point,  namely,  upon  the  construction  of  a  will,  your  Lordships  will  hardly  say 
that  this  appeal  should  be  dismissed  with  costs. 

Lord  Granworih. — I  am  always  very  much  incHned,  where  there  is  a  real  doubt  in 
the  case,  where  there  is  a  sound  reason  for  raising  a  question  upon  the  construction  of 
a  will,  to  say  that  the  costs  have  been  occasioned  by  the  testator,  and  that  they  should 
be  paid  out  of  the  estate,  but  that  is  always  a  matter  of  discretion,  and  is  in  truth  a 
question  of  degree  in  each  case ;  this  case,  however,  having  been  decided  by  the  Court 
of  Session,  and  affirmed  by  this  House,  the  only  ground  that  I  see  for  not  giving  costs 
is,  that  the  Court  of  Session  itself  seems  to  have  expressed  a  doubt  upon  the  case. 
Lord  Wendeydale. — One  Judge  doubted. 

Sir  Richard  Bethell. — One  learned  Judge  says,  "  I  think  it  is  attended  with  very 
great  difficulty,"  and  all  the  other  Judges  completely  concur  with  him  in  that.  It  would 
be  giving  costs  against  the  child  of  the  testator. 

Mr,  Soliettor-General. — Your  Lordships  will,  if  necessary,  hear  us  upon  the  point. 
Lord  Oranworth. — Will  the  appellant  agree  to  waive  all  questions  upon  intestacy, 
if  costs  are  not  given  ? 

Lord  Wenaleydale. — That  is,  abandon  the  point  ? 

Lord  Oranworth, — Of  course  we  must  hear  the  Solicitor-General  upon  it. 
Zjord  Wetuleydale. — This  is  a  case  in  which  four  Judges  held  the  same  opinion. 
Lord  Cramoorth, — ^You  have  costs  at  present,  but  it  might  be  that  the  House  would 
let  this  question  about  the  costs  stand  over  for  a  week,  or  till  after  Easter,  in  order  to 
see  whether  confirmation  should  be  given  to  the  order  as  to  costs. 

Sir  Richard  Bethel/, — In  any  event  the  costs  come  out  of  the  estate,  and  we  pay 
half. 

Mr.  Solicitor-General, — The  appellant  has  got  half  of  the  estate. 
Sir  Richard  Bethell, — And  you  have  got  the  other  half.     This  is  a  question  which 
the  Judges  thought  was  attended  with  some  difficulty. 

Lord  Wendeyddle, — I  suppose  we  must  give  the  costs  to  the  respondent.     You  have 
the  opinion  of  Lord  Handyside  in  your  favour,  on  the  first  hearing ;  but  then  there  is 
the  opinion  of  three  Judges  out  of  four  all  the  same  way.     I  think  if  a  person  chooses 
to  question  a  decision  thus  come  to,  he  must  pay  the  costs. 
Sir  Richard  Bethell, — The  Lord  Ordinary  was  with  us. 
Lord  Wenaleydaie. — But  that  was  upon  a  point  not  very  material. 
Sir  Richard  Bethell, — The  other  question  is  treated  as  a  question  of  great  difficulty. 
Lord  Wensleyddle. — I  was  going  to  suggest  that  we  might  give  the  costs  of  the 
appeal,  if  you  abandon  the  question  of  intestacy. 

Mr,  Solicitor-Oeneral, — Before  your  Lordships  settle  the  question  of  costs,  we  should 
beg  to  submit  our  observations  to  your  Lordships.  Having  done  so,  we  shall  feel  per- 
fectly satisfied  with  your  decision.  There  is  a  question  with  regard  to  intestacy,  which 
your  Lordships  have  heard  nothing  about,  which  makes  it  quite  plain,  that  this  question 
was  never  intended  to  be  raiseil. 

Sir  Richard  Bethell. — I  should  have  been  glad  to  have  argued  the  question  of 
intestacy,  and  we  could  not  give  better  proof  of  our  sincerity  than  the  way  in  which 
we  come  here. 

Lord  Granworth. — What  would  the  Solicitor-General  say,  if  it  were  declared  that 
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the  costs  of  this  appeal  should  come  out  of  the  whole  estate,  and  not  out  of  the  appellant's 
share,  the  appeUant  giying  up  all  questions  about  intestacy  ? 

Mr,  SolicUor-Oeneral, — If  your  Lordships  put  that  question  to  us,  our  reply  ia,  that 
we  are  quite  willing  to  take  the  risk  of  any  further  proceeding.  There  is  another 
circumstance  which  makes  it  impossible  that  that  question  should  be  raised. 

Sir  Richard  BethelL — I  should  submit  to  your  Lordships,  that  it  is  extremely 
desirable  to  act  upon  a  uniform  practice. 

Lord  Chancellor, — There  cannot  be  a  uniform  practice  with  regard  to  costs. 

Sir  Richard  Bethell. — No,  my  Lord ;  but  there  is  a  uniform  principle.  In  the 
application  of  that  principle,  there  are  differences  in  different  cases,  but  the  principle  is 
undoubtedly  this,  that  where  a  difficulty  arises  in  the  construction  of  a  will,  and  where 
that  difficulty  is  attributable  to  the  testator,  the  estate  pays  the  costs.  By  dismissmg 
this  appeal  without  costs,  those  who  are  entitled  to  one-half  of  the  estate  will  bear 
their  own  costs,  and  those  who  are  entitled  to  the  other  half  will  bear  their  proportions 
of  the  costs  of  the  appeal ;  and  I  hope  and  trust  that  your  Lordships  will  not  think 
this  a  question  that  might  not  reasonably  be  discujssed.  In  the  Court  below  it  was 
felt  by  one  of  the  Judges  to  be  a  case  of  difficulty. 

Lord  Chancellor, — This  is  a  very  peculiar  case ;  you  have  against  you  the  decision 
of  four  Judges  in  Scotland  * — and  this  House  was  so  clear  as  to  the  proper  constniction 
of  this  will,  that  they  did  not  call  upon  the  opposite  side  to  argue  the  question. 

Sir  Richard  Bethell, — We  had  in  Baker  v.  Baker  three  Judges  against  us,  and  we 
were  not  heard  in  reply,  yet  the  House  gave  the  costs  to  the  respondents. 

Lord  Crantoorth. — I  do  not  think  the  same  practice  prevails  in  Scotland  as  prevails 
in  England. 

Mr,  Antlerson, — No,  my  Lord,  but  your  Lordships  have  applied  that  rule. 

Mr.  Solicitor-General, — If  we  were  to  argue  every  case  in  which  an  appeal  has  been 
dismissed  without  costs,  in  order  to  submit  what  your  Lordships  should  do  in  this 
case,  it  would  be  a  serious  undertaking. 

Lord  Chancellor, — When  I  put  the  question  to  the  House,  I  thought  it  was  agreed 
that  the  appeal  should  be  dismissed  with  costs. 

Lord  Crantoorth, — I  think  it  must  be  so. 

Lord  Wenaleydale, — In  Baker  v.  Baker  it  was  in  mercy  to  the  widow  that  the 
House  determined  not  to  inflict  costs  upon  her. 

Interlocutor  of  the  First  Division  of  the  Court  of  Session,  varying  the  Interlocutor  of 
the  Lord  Ordinary,  affirmed  with  costs. 


XXXI.  Jurist  34.     29  Nov.  1858.     High  Court  of  Justiciary. 
George  Wiluamson,  Complainer. — Scott, 

■ 

William  Thomson,  Respondent. — Mac/arlane. 

Suspension  and  Liberation — Cnminal  Sentence — 13  and  14  Vict,,  c,  33. — Sentence  of  a 
Police-Court  suspended,  on  the  ground  [35]  that  it  bore  to  be  the  sentence  of  one 
Magistrate,  only  whereas  the  case  was  tried  before  a  Court  consisting  of  two  Judges. 

The  respondent,  as  procurator-fiscal  of  the  Police-Court  at  Wishaw,  presented  a  com- 
plaint to  the  Magistrates  of  Wishaw,  or  any  of  them  officiating  as  magistrate  in  the 
Police-Court,  charging  the  complainer  with  assault,  and  craving  "  that  warrant "  should 
"  be  granted  for  apprehending  and  bringing  the  said  accused  into  Court  to  answer  to 
this  complaint,  and  for  citing  witnesses,''  &c. 

A  warrant  to  apprehend  was  granted  in  the  foUowing  terms  : — 

**  Wishaw,  23d  June  1858. — Having  considered  the  foregoing  complaint^  Giants 
warrant  to  officers  of  Court  to  apprehend  the  therein  designed  Charge  Williamson,  and 
bring  him  before  the  Magistrates  of  Police  of  the  burgh  of  Wishaw,  or  any  of  them,  to 
answer  the  same,  and  also  to  cite  witnesses  for  both  parties. 

**John  WardropBy  Magistrate." 

The  complainer  having  been  apprehended  was  taken  before  the  Court,  convicted  and 
sentenced  in  terms  of  the  following  minutes  of  procedure  ; — 
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**  At  Wishaw,  24cth  day  of  June,  Eighteen  Hundred  and  Yiftj-JEight  years,  in  presence 
oi^John  Munro  Mackenzie  and  John  JVardrope,  Esquires^  two  of  the  Magistrates  of 
Police  of  the  Burgh  of  Wishaw,  Compeared  the  said  George  Williamson,  under  warrant 
of  date  23  June  current,  and  the  foregoing  complaint  being  read  over  to  him,  he  pled 
not  guilty,  J,  Munro  MacKenzie,  Magistrate. 

''Whereupon  the  following  witnesses  were  examined  on  oath  in  support  of  the 
complaint,  viz. — Jean  Danks,  .  .  .  and  the  witnesses  after-named  were  examined 
on  oath  in  exculpation,  viz. — Benjamin  Pender,     .     .     . 

"  Eo  die. — ^The  magistrate  having  considered  the  foregoing  complaint,  with  the  proof 
led,  find  ths  aforesaid  George  Williamaon  guilty  as  libell&l :  and  therefore  fine  and 
amerciate  him  in  the  sum  of  Three  Pounds  sterling,  payable  to  the  Clerk  of  Court ;  and, 
failing  payment,  sentence  and  adjudge  him  to  be  incarcerated  in  the  prison  of  Hamilton, 
therein  to  be  detained  for  the  period  of  thirty  days  from  the  date  of  his  incarceration, 
unless  said  fine  be  sooner  paid ;  and  grant  warrant  to  officers  of  Court  to  incarcerate 
him  in  said  prison,  therein  to  be  detained  accordingly,  toith  liard  labour, ^^ 

"  /.  Munro  MacKenzie,  Magistrate/' 

The  petition,  warrant,  and  minutes  were  partly  printed,  and  partly  written.  The 
portions  printed  in  Italics,  as  above,  were  filled  up  by  using  and  writing  upon  one  of  the 
printed  forms  in  use  at  the  Police-Court  at  Wishaw. 

The  complainer  sought  to  have  the  sentence  set  aside  by  the  present  suspension,  on 
the  ground  stated  in  his  5th  plea  in  law : — 

"  V.  The  sentence  is  wholly  nuD  and  void,  as  being  signed  only  by  one  of  the  two 
magistrates  who  heard  the  cause." 

There  were  other  statements  and  pleas,  chiefly  relating  to  proceedings  alleged  to  be 
malicious,  oppressive,  and  corrupt  on  the  part  of  the  magistrates  and  fiscal;  but  the 
decision  of  the  cause  did  not  turn  upon  them.  They  will  be  found  noticed  in  the  opinion 
of  one  of  the  Judges. 

The  complainer  contended  that  the  sentence  was  illegal,  both  by  the  statute  under 
which  the  prosecution  was  conducted,  and  at  common  law.  The  13  and  14  Yict.,  c.  33, 
sects.  348,  357,  sect.  348  contemplated  more  than  one  magistrate  trying  the  cause,  and 
where  the  word  Magistrate  was  used  in  the  singular  in  other  clauses,  it  meant  the  Court. 
In  Lock  V.  Steele,  6th  Feb.  1850,  Shaw's  Justiciary  Cases,  p.  307,  a  sentence  was  set 
aside,  because  signed  by  one  Justice  of  the  Peace  instead  of  two;  and  m  Kankin  v, 
Alexander,  15th  Feb.  1836,  1  Swin.  44,  such  a  sentence  was  sustained  only  because  the 
subscribing  magistrate  had  signed  as  preses.  Here  the  subscribing  magistrate  did  not 
sign  as  preses,  and  no  preses  appeared  to  have  been  elected. 

The  respondent  contended  that  the  objection  turned  on  a  mere  clerical  error ;  for  it 
could  not  have  been  maintained  had  the  magistrate  added  the  letter  "  P  "  to  his  name, 
as  in  the  case  of  Ranken.  By  sect.  369  of  the  statute,  it  was  enacted  that  no  judgment 
in  any  prosecution  under  the  statute  could  be  quashed  for  informality.  There  was, 
however,  no  statutory  form  on  the  subject,  and  therefore  no  deviation  from  statutory 
form.  It  might  huve  been  more  correct  had  both  the  sitting  magistrates  signed  the 
judgment ;  but  one  merely  had  sufficient  power  and  jurisdiction. 

Lord  Ivory, — The  Court  do  not  deem  it  necessary  to  deal  with  any  other  of  the 
objections  than  the  one  last  stated.  The  first  question  is.  Whether  there  is  a  legal 
sentence  before  the  Court  1  The  majority  of  the  Court  are  of  opinion  that  there  is  not. 
The  procedure  was  before  two  magistrates,  but  as  the  sentence  is  signed  only  by  one  of 
them,  that  is  no  evidence  that  the  other  concurred.  The  subscribing  magistrate  does  not 
sign  as  preses,  and  it  does  not  appear  on  the  minutes  that  a  preses  was  elected. 

Lord  Deas. — There  are  allegations  made  here  in  regard  to  the  conduct  of  the  magis- 
trates and  fiscal  which  I  think  ought  not  to  have  been  made  unless  the  complainers  be 
prepared  to  prove  them.  They  come  to  this :  that  a  witness  was  concussed  to  teU 
falsehoods  by  threats  of  the  treadmill,  and  other  witnesses  were  stopped  in  the  middle 
of  their  depositions  to  prevent  them  from  teUiug  the  truth.  The  allegations  are  vaguely 
made,  but  such  is  their  substance ;  and  I  think  the  complainer  ought  to  be  ordained  to 
make  them  specific  in  a  minute,  in  so  far  as  he  imdertakes  to  prove  them,  and,  failing 
his  doing  so,  to  delete  them  entirely  from  his  bill  of  suspension.  But,  passing  to  the 
other  points :  I  am  not  prepared  to  hold  that  the  objections  your  Lordships  go  upon 
ought  to  be  sustained.  They  are  two-fold — Ist,  The  omission  to  insert  the  letter  "  s  " 
after  the  printed  word  "  magistrate  "  in  the  outset  of  the  sentence,  so  as  to  make  the  word 
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plural.  2d,  The  omission  to  add  the  letter  "  P  "  for  Preses  after  the  name  of  the  magi*- 
trate  who  signs  the  sentence.  If  these  defects  can  be  held  to  be  in  substance,  they  must 
be  fatal ;  but  I  incline  to  think  they  are  defects  in  form  only,  and,  if  so,  review  is  clearly 
incompetent  under  sect.  307  of  the  statute — it  not  being  alleged  that  they  occuTred  wil- 
fully. In  place  of  occurring  wilfuUy,  I  think  they  occurred  from  a  mere  misunderstand- 
ing of  the  regulations  sanctioned  by  the  heads  of  this  Court  as  to  the  forms  of  procedure. 
The  first  form  applicable  given  in  the  regulations  contains  a  blank  before  the  word  **  magis- 
trates," which  falls  to  be  filled  up  by  the  words  "  one,"  "  two,"  or  "  three,"  &c.,  as 
the  case  may  be.  But  the  blank  left  for  the  signature  is  followed  by  the  printed  word 
"  magistrate  "  in  the  singular ;  and  so  it  is  throughout  the  subsequent  forms  of  procedure- 
no  direction  being  given  as  to  the  mode  of  signing  where  two  or  more  magistrates  are 
present.  The  direction  applicable  to  the  case  of  one  magistrate  sitting  seems  thuseiroue- 
ously,  though  not  unnaturally,  to  have  been  supposed  to  be  applicable  to  aD  cases.  But 
it  is  plain  enough,  upon  the  face  of  the  proceedings,  that  the  magistrate  whose  name  stands 
first  in  order,  and  who  was,  no  doubt,  the  senior  magistrate,  signed  the  sentence  as  the 
presiding  magistrate,  although  he  did  not  add  the  letter  "  P  "  to  his  name.  In  this  view 
the  objections  resolve  into  defects  of  form,  and  not  of  substance.  The  clerical  omission 
of  the  letter  "  s  "  clearly  does  so ;  and,  as  to  the  signature,  the  objection  involves  no 
question  of  jurisdiction  ;  for  one  magistrate  was  enough  under  the  statute,  and  the  juris- 
diction is  good  whether  he  be  regarded  as  signing  for  himself  and  his  broUier  magistrate, 
who,  along  with  him,  received  the  plea  of  "not  guilty,"  or  as  the  only  acting  magistrate 
on  the  trial  which  followed  upon  that  plea.  There  is  neither  presumption  nor  allegation 
that,  taking  part  in  the  trial,  the  other  magistrate  dissented  from  the  judgment ;  and, 
upon  the  whole,  I  should  be  disposed  to  repel  these  objection&  I  am  not  sorry,  howcTer, 
that  your  Lordships  have  taken  a  different  view,  because  the  result  will  be  to  establish 
a  more  correct  practice ;  [36]  and  the  question  has  not  the  general  importance  attaching  to 
some  of  the  other  points  argued,  of  which  I  say  nothing,  because  your  Lordships  are 
agreed  they  should  not  be  gone  into. 

Lord  Ivory, — I  may  mention  that  we  were  all  agreed  with  Lord  Deas,  that  if  this 
could  be  regarded  as  merely  a  matter  of  form,  it  would  have  offered  no  ground  of  suspen- 
sion.    But  we  thought  it  a  matter  of  substance,  going  to  the  essence  of  the  case. 

The  complainer  moved  for  expenses,  and  the  motion  was  opposed  by  the  respondent. 

Lord  Coxoan. — Having  decided  this  to  be  a  matter  of  substance,  we  cannot  refuse 
expenses  to  some  extent. 

Lord  DeoB. — The  Court  having  proceeded  on  that  ground,  I  think  expenses  follow  as 
a  matter  of  course.     They  may  be  modified. 

The  following  was  the  interlocutor  of  the  Court : — 

"  29th  Nov.  1858. — The  Lords  Commissioners  of  Justiciary  having  considered  the 
bill,  and  heard  counsel  for  both  parties,  in  respect  that  the  sentence  complained  of  bears 
to  be  the  sentence  of  only  one  magistrate,  while  the  case  was  tried  before  a  Court  consist- 
ing of  two  Judges — Pass  the  bill ;  suspend  the  sentence  complained  of  simpHdUr : 
ordain  the  fine  awarded  against  and  paid  by  the  complainer  to  be  repaid  to  him,  and 
decern :  Find  the  complainer  entitled  to  expenses,  which  modify  to  L.6,  6s.  sterling, 
and  for  which,  and  L.l,  Is.  as  the  dues  of  extract,  decern." 

[S.C.  3  Irvine  295.     Cf.  Wright  v.  Thomson,  7  F.  (J.)  18.] 


XXXI.  Jurist  554.     21  June  1859.     1st  Div.— Lord  Kinloch. 

Key.  F.  H.  Laing  (Committee  of  the  Estate  of  Miss  M.  T.  Robertson), 
Petitioner. — Solicitor-General  {Patton\  A.  B.  Shand, 

James  Robertson,  W.S.  (Curator  Bonis  to  Miss  M.  T.  Robertson),  Respondent 

— Oraham  Bell,  Ross. 

Lunatic — Curator  Bonis — NobUe  Officium, — Circumstances  in  which,  on  the  petition  of 
the  committee  in  England  of  the  personal  estate  of  a  lunatic  resident  and  domiciled 
there,  the  Court  appointed  the  curator  bonis  appointed  to  the  lunatic  in  Scotland  to 
transmit  to  the  committee  in  England,  such  portion  of  the  free  rents  of  the  lunatic's 
estate  in  Scotland  as  was  sufficient,  along  with  the  interest  of  the  lunatic's  personal 


JVZM186A.  LAINO   V.    ROBERTSON.  881 

estate  in  England,  to  make  up  the  sum  authorized  by  the  Court  of  Chancery  to  be 
expended  in  her  maintenance. 

The  petitioner  was  appointed  by  the  Court  of  Chancery  in  England  cui  interim  com" 
mittee  on  the  estate  of  Miss  M.  T.  Robertson,  a  lunatic.  The  present  petition  was 
presented  by  the  petitioner  for  warrant  for  payment  of  the  rents  of  Miss  Robertson's 
estates  in  Scotland.  It  set  forth  that  Mr.  Alexander  Robertson,  the  father  of  the 
lunatic,  died  in  December  1856.  By  an  order  of  the  Lords  Justices  of  Appeal  in 
Chancery,  dated  9th  November  1857,  it  was  directed : — 

'*That  so  much  as  shall  be  expended,  not  exceeding  the  sum  of  L.1000  per  annum, 
be  allowed  for  the  ad  interim  maintenance  of  the  said  Margaret  Turnbull  Robertson, 
from  the  Ist  day  of  August  1857." 

Miss  Robertson's  property  in  England  consisted  of  the  sum  of  L. 20, 367,  ISs.  7d., 
bank  3  per  cent,  annuities,  and  some  small  copyhold  cottages ;  the  entire  free  income 
from  the  estate  in  England  being  under  L.600  per  annum. 

The  lunatic's  father,  by  his  settlement^  left  L.  15,000  to  trustees,  with  a  discretionary 
trust  to  apply  the  interest  for  his  daughter's  maintenance,  "  in  aid  of  "  her  own  income  ; 
and,  on  application  by  the  petitioner  to  the  Court  of  Chancery,  praying,  inter  aliOy  for 
an  order  upon  the  trustees  of  the  will  of  the  lunatic's  father  for  payment  to  him  of  the 
dividends  accrued,  and  to  accrue,  on  the  said  sum  of  L.  15,000,  it  was  ordered,  on  2dd 
July  1858,  that  they  should  pay  to  the  petitioner  the  sum  of  L.500,  to  be  applied 
in  part  payment  of  the  said  allowance  of  L.1000  per  annum  made  for  the  lunatic's 
maintenance;  and  it  was  ordered  that  such  sum  of  L.500  be  repaid  to  the  said 
trustees  out  of  the  rent  of  the  lunatic's  estates  in  Scotland,  when  such  rents  shoidd 
be  received  by  the  committee  of  the  estate. 

It  was  stated  in  the  petition  that  it  was  ordered  by  the  Court  of  Chancery  that  the 
committee  on  the  lunatic's  estate  should  be  at  liberty  to  adopt  any  proceedings  for 
recovery  of  the  L.500  from  the  Scotch  estates  which  might  be  approved  of  by  the 
Masters  in  Limacy ;  and  that,  on  9th  February  1859, 

''  it  was  certified  by  one  of  the  Masters  in  Lunacy,  that  he  approved  of  the  petitioner 
proceeding  by  petition  to  the  Court  of  Session  in  Scotland  to  obtain  payment  of  the 
income  of  the  estates  of  the  said  Margaret  Turnbull  Robertson  in  Scotland,  or  of  so 
much  of  such  income  as  the  Court  of  Session  shall  deem  fit." 

The  petition  further  set  forth,  that  Miss  Robertson's  heritable  estates  in  Scotland 
yielded  a  gross  rental  of  about  L.1000  a  year,  and  that  Mr.  James  Robertson,  W.S., 
had,  on  15th  December  1846,  been  appointed  curator  bonis  to  Miss  Robertson,  and  had 
the  management  of  her  Scotch  estates. 

The  prayer  of  the  petition  was 

"  to  appoint  and  direct  the  said  James  Robertson,  as  curator  bonis  foresaid,  to  pay  over 
to  the  petitioner,  as  committee  foresaid,  from  time  to  time,  the  free  rents  and  proceeds 
of  the  estates  of  the  said  Margaret  Turnbull  Robertson  under  his  management,  or  so 
much  thereof  as  your  Lordships  may  deem  fit,  in  order  to  the  application  of  the  same  by 
the  petitioner,  under  direction  of  the  High  Court  of  Chancery ;  or  to  do  otherwise  in 
the  premises  as  to  your  Lordships  may  seem  proper." 

The  respondent,  the  curator  bonisj  lodged  answers,  and  produced  a  report  which  (on 
the  demand  being  first  made  to  him  by  the  committee  on  the  lunatic's  estate  in  England) 
ho  had  made  to  tiiie  Accountant  of  Court,  and  the  opinion  returned  by  the  Accountant. 

[666]  The  curator  bonis  set  forth,  that  the  lunatic's  estates  in  Scotland  were  all  entailed, 
and  yielded  a  free  rental  of  about  L.600 ;  and  that  the  amount  of  rents  in  his  hands  was 
L.1250.  He  further  stated  that,  in  1855,  he  had  expended  L.500  in  improving  a 
steading  and  dwelling-house  on  a  part  of  the  estate  of  the  lunatic ;  and  that  he  had 
obtained  authority  from  the  Court  by  an  interlocutor,  dated  14th  July  1855 — pro- 
nounced on  a  petition  by  the  curator  to  the  Court  for  authority  to  burden  the  entailed 
estates  for  improvements — to  borrow  this  L.500,  and  constitute  it  a  burden  on  the 
entailed  estate ;  that  the  curator  had  delayed  to  exercise  this  power,  and  that  the  L.500, 
though  expended  on  the  improvements,  had  not  yet  been  borrowed  nor  constituted  a 
burden  on  the  Scotch  estates.  The  curator,  however,  in  respect  of  the  authority  to 
borrow,  stated  that  this  L.500  fell  to  be  added  to  the  L.1250  of  rents  then  in  his  hands. 

The  curator  maintained,  that  no  further  portion  of  the  rents  should  be  sent  out  of 
Scotland  than  was  necessary,  in  addition  to  the  interest  arising  from  the  personal  pro- 
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perty  in  England,  for  the  proper  maintenance  of  the  lunatic  ;  that  the  committee  had 
not  stated  what  sum  was  necessary ;  and  that  the  sum  of  L.IOOO  a  year,. proposed  toM 
expended,  seemed  excessive. 

He  claimed,  besides,  right,  in  any  event,  to  retain  out  of  the  rents  already  in  his 
hands,  and  which  might  afterwards  be  paid  to  him,  two  sums,  one  of  L.928,  lOs.  6d., 
and  the  other  of  L.2040,  lOs.  8d. 

His  explanation,  in  regard  to  these  sums,  was  as  follows  : — Miss  Bobertson,  the 
lunatic,  had  succeeded  to  her  Scotch  estates  in  1831,  under  the  settlement  of  her  grand- 
uncle,  Dr.  Alexander  Tumbull.  In  1846  Miss  Robertson  became  insane,  and  the 
respondent  was  appointed  her  curator  bonis.  He  found  himself  under  the  necessity  of 
expending  the  first  of  these  two  sums,  L.928,  10s.  6d.,  in  providing  for  meliorations  due 
to  outgoing  tenants  under  leases  granted  by  Dr.  Tumbull. 

The  other  sum  of  L.2040,  10s.  8d.  was  a  sum  which  the  lunatic's  father  had  alleged 
to  be  a  debt  due  to  him,  by  or  on  account  of  his  daughter. 

In  June  1848  the  curator  presented  a  petition  to  the  Court  praying,  inter  a/to,  for 
authority  to  make  the  L.928,  10s.  6d.  a  burden  on  the  heritable  estates,  and  to  pay 
L.2040,  10s.  8d.  to  the  lunatic's  father,  and  the  authority  craved  was  granted  by  inter- 
locutor dated  20th  January  1849;  and  the  L.928,  10s.  6d.  was  constituted  a  burden  on 
the  entailed  estate,  and  the  L.2040,  10s.  8d.  was  paid  to  Mr.  Robertson,  the  father  of 
the  lunatic. 

But,  on  the  death  of  Mr.  Robertson,  in  December  1856,  it  appeared  that  Miss 
Robertson  had  succeeded  to  considerable  personal  property  from  Dr.  Tumbull,  and  that, 
instead  of  Miss  Robertson  being  indebted  to  her  father,  he  was  indebted  to  her  to  a 
large  amount,  for  which  she  held  mort^ges  over  his  estate.  The  curator  now  stated 
that  Mr.  Robertson's  trustees  had  "  recognised  the  debt  due  to  Miss  Robertson  under  the 
English  mortgages,  and  paid  over  to  the  committee  of  her  estate  the  whole  debt,  principal 
and  interest,  amounting  together  to  L.  14, 585,  18s.  3d." 

The  curator  maintained  that  the  L.928,  10s.  6d.  ought  to  be  paid  out  of  the  persoiud 
estate  of  Dr.  TurnbuU,  to  which  Miss  Robertson  had  succeeded,  and  that  the  L.2040, 
10s.  8d.  having  been  sent  to  England,  under  an  erroneous  impre^ion  that  it  was  due  to 
the  lunatic's  father,  fell  to  be  returned  to  the  estate  in  Scotland,  or  retained  out  of  the 
rents.  No  question  was  raised  in  reference  to  the  L.500  expended  on  improvementB ; 
and  the  petitioner  did  not  dispute  the  respondent's  right  to  retain  the  L.928,  lOs.  6d., 
and  discharge  the  heritable  estate  to  that  amount. 

The  petitioner  argued,  that,  as  the  lunatic  was  a  domiciled  Englishwoman,  her  whole 
personal  property  should  follow  her  domicile,  and  be  sent  to  England ;  that,  at  least, 
L.500  should  be  sent  annually,  in  order  to  repay  the  sum  paid  out  of  the  funds  in  aid, 
under  the  authority  of  the  Court  of  Chancery.  That  the  judgment  of  the  Court  of 
Chancery  must  be  held  to  fix  the  amount  to  be  expended  on  the  maintenance  of  the 
lunatic — AUen,  24th  November  1855,  ante,  vol.  xxviii.  p.  32,  18  D.  97  ;  Murray  p. 
Baillie,  24th  Febmary  1849,  ante,  vol.  xxi.  p.  239,  11  D.  710.  The  L.2040,  lOs.  8d. 
was  repaid  by  Mr.  Robertson's  trustees  to  the  lunatic's  estate,  and  there  was  no  ground 
for  sending  it  to  Scotland. 

Argued  for  the  respondent : — The  question  related  to  the  administration  of  the 
lunatic's  estate.  On  that  question  the  fact  that  the  lunatic's  domicile  was  in  England 
had  no  bearing  whatever.  The  Court  ought  to  send  out  of  its  own  jurisdiction  only 
what  was  necessary  for  the  maintenance  of  the  lunatic,  as  to  which  there  was  no  inf6^ 
mation — Murray  v.  Baillie,  ut  supra. 

At  advising — 

Lord  President, — I  cannot  say  that  the  materials  for  decision  here  are  at  all 
satisfactory.  Some  matters  were  stated  yesterday  of  which  we  at  all  events  see  no 
evidence,  and  some  averments  were  made  which  certainly  do  not  appear  from  any  writing 
in  the  process. 

A  general  point  was  argued,  as  to  whether  all  the  free  rents  of  the  Scotch  estates 
should  be  transmitted  to  England.  That  was  argued  as  a  general  question  of  cousider- 
able  importance,  and  we  were  asked  to  decide  that  general  question  in  the  first  place, 
and  to  pronounce  a  general  order  for  the  transmission  of  the  &ee  rents  to  England. 

I  am  not  satisfied  that  we  have  any  such  general  question  here.  The  party  lives  in 
England.  She  is  a  domiciled  Englishwoman,  and  a  committee  had  been  appointed  to 
take  car^  of  her  person  ;  and  ^Iso  a  committee  on  her  estate  in  England.     The  Court  o( 
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Chancery  have  considered  what  amount  of  annuity  is  proper  in  the  circumstances  for 
her  due  maintenance,  and  have  come  to  the  conclusion  that  she  should  have  a  sum  of 
L.1000  per  annum,  or  at  least  a  sum  not  exceeding  that.  Now,  we  have  no  information 
as  to  the  materials  laid  before  the  Court  of  Chancery,  upon  which  they  came  to  that 
conclusion.  We  do  not  know  what  estimate  was  made  of  the  amoimt  and  expense  of 
management  of  the  Scotch  estate  in  these  proceedings.  But  I  assume  that  the  amount 
of  that  estate  was  stated  correctly,  as  nothing  was  said  yesterday  to  the  contrary. 
Assuming  that  that  was  properly  stated,  we  are  all  agreed  that  as  much  of  the  free 
proceeds  of  the  Scotch  estate  as  may  be  necessary  to  make  up  the  L.IOOO  should  be  at 
once  transmitted  to  the  committee  in  England.  To  that  extent  there  is  no  difficulty. 
The  fitting  allowance  for  the  party  has  been  decided  by  the  proper  Court,  and  we  are 
not  to  review  that  decision.  But,  then,  there  are  no  materials  before  us  here  to  instruct 
the  condition  and  amount  of  the  Scotch  estate. 

A  report  was  made  to  the  Accountant  of  the  Court,  and  an  opinion  has  been 
returned  by  him  on  that  report.  But  that  does  not  give  us  the  materials  for  determining 
the  free  rents  of  the  estate,  after  making  all  necessary  deductions  for  the  management 
of  it.  We  have  the  estate  estimated  at  about  L.600  a  year,  but  we  do  not  see  the 
materials  on  which  that  is  founded,  nor  are  we  informed  as  to  the  condition  of  the  estate, 
nor  as  to  its  immediate  or  prospective  requirements.  We  have  statements  about  certain 
sums  which,  it  is  said,  ought  to  be  repaid  to  the  curator  in  Scotland.  But  this  is  obvious, 
that  if  it  appears  clear  that  after  making  all  necessary  and  admitted  deductions  there 
does  not  remain  more  than  will  make  up  the  L.1000,  we  have  no  occasion  to  decide  the 
general  question.     Now,  we  have  no  materials  for  forming  any  opinion  on  that  point. 

[666]  There  are  certain  sums  talked  of,  which,  it  is  said,  ou^t  to  be  brought  back  to  the 
Scottish  estate.  But  I  have  heard  nothing  about  these  matters  to  satisfy  me  upon  these 
points.  There  is  a  sum  paid  to  Mrs.  Robertson's  father,  which,  it  is  said,  ought  to  be 
repaid.  This  sum  is  about  L.2000,  and  it  is  said  that  that  was  supplied  to  him  on 
his  statement  that  it  was  a  debt  due  to  him  by  his  daughter.  But  the  fact  turned 
out  to  be,  that  Miss  Robertson  was  not  indebted  in  that  sum  to  her  father  ;  but  that,  on 
the  contrary,  he  had  retained  in  his  hands  sums  of  interest  arising  out  of  certain 
mortgages  belonging  to  her ;  so  that  the  truth  was,  that  Mr.  Robertson  was  at  that 
time  a  debtor  to  his  daughter,  Miss  Robertson.  Now,  has  this  debt  been  satisfied? 
It  is  the  interest  of  the  curator  to  see  that  what  he  had  so  paid  in  error  was  recovered. 
It  was  stated  by  the  Solicitor-General  that  this  sum  had  been  repaid  by  Mr.  Robertson's 
trustees.     But  there  is  nothing  about  that  in  any  of  the  papers  before  us  here. 

Solicitor-General. — That  is  stated  in  the  curator's  answers.  He  says  Mr.  Robertson's 
trustees  recognised  the  debt — (Reads  passage  qttoted  in  the  preceding  page). 

Lord  President. — That  is  as  to  the  debt  due  under  the  mortgages.  But  then  I  do 
not  see  that  this  L.2040,  10s.  8d.  is  included  in  the  mortgages.  If  the  English  com- 
mittee have  received  payment  of  that  sum,  that  must  give  great  relief  to  the  curator 
here,  because  no  further  responsibility  on  the  subject  will  remain  with  him. 

There  is  another  matter  as  to  which  our  information  is  very  unsatisfactory — the 
L.600  stated  to  have  been  borrowed.  I  see  that  one  statement  is,  that  the  curator  had 
laid  out  the  L.500  on  farm-steadings,  and  that  he  was  allowed  to  borrow  in  order  to 
repay  that.  Then,  in  another  part,  it  appears  that  he  had  that  sum  in  his  hands.  Then, 
on  the  other  hand,  it  is  said  that  this  sum  was  paid  out  of  rents.  Then,  again,  it  is 
said  that  the  curator  still  wants  power  to  borrow,  in  order  to  replace  the  sums  expended 
on  the  steadings.  This  matter  is  left  in  the  utmost  confusion,  and  with  the  most  con- 
tradictory averments. 

No  doubt,  a  charge  on  the  heritable  estate  must  be  borne  by  the  heritable  estate, 
and  the  personal  estate  must  be  refunded.  But,  until  we  know  how  that  matter  exactly 
stands,  we  cannot  teU  what  the  amount  of  personal  estate  is  which  is  at  the  curator's  control. 

Meantime,  the  allowance  fixed  by  the  Court  of  Chancery  must  be  made  up  out  of 
the  Scotch  estates  if  possible ;  and  until  it  be  seen  whether  the  rents  of  the  Scotch 
estates  be  more  than  sufficient  for  that,  it  is  unnecessary  to  decide  the  general  question. 
If  we  had  a  report  as  to  the  amount,  condition,  and  requirements  of  the  Scotch  estate, 
we  might  deal  with  that  matter.  Supposing  the  estate  should  require  that  another 
steading  should  be  built  immediately,  in  order  to  keep  up  the  rents  of  the  estate,  it  is 
not  clear  that  all  the  rents  should  be  remitted.  Some  investigation  is  needed  on  these 
points,  and  may  be  directed  by  the  Loyd  Ordinary, 
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The  best  course  will  be  to  remit  the  case  to  the  Lord  Ordinary,  and  to  draw  up  an 
interlocutor  to  guide  him  in  lodging  these  opinions.  The  due  maintenance  and  care  of 
the  heritable  estate  in  Scotland  itself  must  first  be  provided  for  before  any  rents  can  be 
sent  from  it  to  England. 

The  respondent  stated  that  there  would  be  no  difficulty  in  sending  L.500  to  England 
in  the  meantime. 

The  Court  pronoimced  the  following  interlocutor : — 

"21«^  June  1859. — ^Appoint  the  respondent^  in  the  meantime,  to  pay  over  to  the 
petitioner  the  sum  of  L.500,  to  be  applied  towards  the  maintenance  of  Miss  Robertson : 
And  counsel  for  the  petitioner  having  stated  that  he  does  not  oppose  the  claim  of  the 
respondent  to  retain  out  of  funds  in  his  hands  the  sum  of  L.928,  lOs.  6d.,  stated  to  have 
been  paid  by  the  respondent  to  tenants  for  meliorations,  find  the  respondent  is  entitled 
to  retain  that  sum  in  the  meantime,  and  decern ;  and  before  further  answer  as  to  other 
matters  in  question  between  the  parties,  Remit  the  case  back  to  Lord  Kinloch  to 
inquire  as  to,  1st,  the  rental  of  the  estate  under  the  charge  of  the  respondent  during 
each  year  of  his  management ;  2d,  the  charges  against  the  estate  during  each  of  those 
years,  distinguishing  such  of  the  charges  as  are  ordinary  or  constant  charges  from  such 
as  are  extraordinary  or  occasional ;  3d,  the  condition  of  the  estate  as  regards  require- 
ments, present  or  prospective,  for  repairs  or  otherwise,  and  the  duration  of  the  leases, 
and  the  prospects  of  income  or  diminution  of  rent ;  4th,  the  source  from  which  the  snm 
of  L.500,  stated  to  have  been  expended  on  the  farm-steading  of  Dalladies,  was  derived, 
and  the  use  that  has  been  made  of  the  power  granted  to  borrow  that  amount,  or  to  make 
the  same  a  charge  on  the  estate ;  5th,  the  present  condition  of  matters  in  regard  to  the 
sum  of  L.2040,  10s.  8d.,  stated  to  have  been  paid  to  Miss  Robertson's  father,  and,  in 
particular,  whether  the  same  has  been  repaid  to  the  estate  of  Miss  Robertson,  either  in 
Scotland  or  in  England ;  6th,  any  other  matters  which  may  appear  to  his  Lordship  to 
be  proper  to  be  brought  under  the  consideration  of  the  Court,  and  to  report." 

[S.C.  21  D.  1011.] 


XXXI.  Jurist  571.     4  July  1859.     House  of  Lords. 

The  Scots  Mines  Go.  and  William  Borron,  Appellants. 

The  Lsadhills  Mining  Co.  and  Others,  Bespondent& 

Running  Water — Mines  and  Minerals — Interdict — Lease — Construction, — ^A  lessee  of 
minerals  having  applied  for  interdict  against  the  lessee  of  a  neighbouring  mine, 
possessing  under  the  same  landlord,  to  prevent  him  from  interfering  with  a  stream  of 
water, — Circumstances  in  which,  and  with  reference  to  the  leases  and  rights  of  parties, 
interdict  re/used  by  the  House  of  Lords,  affirming  the  judgment  of  the  Court  of  Session. 

The  Scots  Mines  Co.  and  the  Leadhills  Mining  Co.  are  both  lessees  under  the  Earl 
of  Hopetoim  of  neighbouring  mines  and  minerals  in  the  barony  of  Leadhills  or  Hope- 
toun.  The  mining  district  is  situated  in  two  valleys, — the  one  being  named  the  Short- 
cleugh,  and  the  other  the  Glengonnar  valley.  These  valleys  are  separated  by  a  mountain 
ridge,  which  keeps  the  waters  of  the  one  valley  distinct  from  those  of  the  other.  It 
was  set  forth  that — 

**  Along  the  first-named  valley  runs  the  bum  or  river  called  the  Shortcleugh,  which 
soon  becomes  a  considerable  stream,  by  the  union  of  several  rills,  springs,  and  feeders  of 
water,  issuing  from  the  sides  of  the  valley,  and  from  various  levels  or  tmdergiound 
mines  or  drams,  and  ultimately  takes  the  name  of  the  Elvau,  and  falls  into  the  river 
Clyde  at  Elvanfoot.  On  the  other  hand,  the  waters  of  the  Glengonnar  valley  form  the 
bum  or  river  called  Glengonnar,  and  flow  northwards — a  course  nearly  opposite  to  the 
other — and  ultimately  fall  into  the  Clyde  at  Abington.  The  mines  in  the  Shortcleugh 
valley  or  district^  are  also,  like  the  waters,  separate  and  distinct  from  those  in  tibe 
Glengonnar  valley.  The  latter  belong  to  Lord  Hopetoun,  but  the  former,  along  the 
whole  of  the  south  side,  partly  belong  to  Mr.  Irving  of  Kewton.  The  levels,  mines,  and 
underground  courses  and  drains,  constructed  within  the  former  district,  were,  as  it  was 
alleged,  until  the  proceedings  now  sought  to  be  interdicted,  always  driven  from  the  sides 
next  the  bum,  with  a  gradual  rise  or  inclination  upwards  in  their  pro^;re88  towards  tl)e 
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ridge  of  mountain  dividing  the  valley  from  the  Glengonnar,  as  before-mentioned ;  so  that 
the  ivhole  drainage  and  waters  gathered  by  these  levels  or  underground  ways  and 
water-courses  were  always  conveyed  into  the  Shortcleugh  bum,  or  into  certain  water- 
courses therefrom  possessed  by  the  suspenders.  On  the  other  hand,  the  levels  and 
mines  of  the  Glengonnar  district  were,  it  was  said,  confined  to  the  limits  of  their  own 
valley,  and  emptied  their  waters  and  drainage  into  the  Glengonnar  burn,  and  in  no  case 
or  instance  down  to  the  proceedings  sought  to  be  interdicted,  has  any  level  or  under- 
ground drain  from  the  Glengonnar  valley  been  driven,  or  attempted  to  be  driven,  through 
the  ridge  or  barrier  separating  it  and  its  mines  and  waters  from  those  of  the  Shortcleugh 
district." 

In  consequence  of  certain  alleged  operations  by  the  respondents  on  the  mode  of  work- 
ing their  minerals,  which  the  appellants  alleged  were  contrary  to  the  leases  and  agree- 
ments of  parties,  and  also  contrary  to  certain  awards,  they  presented  an  application  in 
1851  to  the  Court  of  Session  for  interdict. 

It  was  alleged  that, — 

"  Rev.  Reas.  22.  The  respondents,  who  now  call  themselves  the  existing  Leadhills 
Mining  Co.,  and  who,  as  aforesaid,  entered  into  the  mines  in  1847,  have  lately  attempted 
to  invert  and  change  the  state  of  possession,  to  the  great  prejudice  of  the  suspenders  as 
tenants  and  occupiers  of  portions  of  the  mines,  levels,  shafts,  and  works,  formerly 
possessed  by  the  Leadhills  Co.  of  1808,  and  of  the  other  mining  liberties  possessed  by 
them  in  both  the  separate  districts  or  valleys  of  Shortcleugh  and  Glengonnar.  This  they 
have  done  by  cutting  through  or  removing  the  barrier  (above  mentioned)  by  which  pre- 
viously the  water  of  the  Katystake-Iinn  level,  and  of  the  Shortcleugh  valley  or  district 
had  been  maintained  in  its  original  and  natural  channels,  and  had  been  prevented  from 
sinking  into  and  flowing  down  the  branch  of  the  Poutshiel  level  as  aforesaid,  into  the 
suspenders'  levels  and  mines  in  the  Glengonnar  valley  district,  or  by  farther  continuing 
or  extending  this  branch  of  the  Poutshiel  level  beyond  the  point  D  (referred  to  in  a 
plan),  through  the  said  barrier,  or  by  making  or  sinking  cuts  and  passages  from  the 
Katystake-Linn  level  through  the  said  barrier.  The  consequence  of  so  cutting  through 
or  removing  this  barrier  is,  or  will  be,  twofold : — Ist,  The  water  which  was  in  use  to 
run  along  the  Katystake-Iinn  level  from  A  to  £,  and  so  into  the  Shortcleugh  bum,  and 
the  water  of  the  burn  itself  and  its  tributaries,  and  also  the  water  from  the  levels  and 
mines  on  the  south  side  of  the  said  burn,  belonging  to  Mr.  Irving,  wiU  be  diverted  from 
its  natural  course,  and  will  now  sink  down,  and  find  its  way  by  the  artificial  cuttings  or 
openings  of  the  barrier  into  the  Poutshiel  level,  and  thereby  be  diverted  or  abstracted 
from  the  Shortcleugh  bum,  which  to  that  extent  will  be  diminished,  and  the  benefit 
capable  of  being  derived  from  the  burn  by  the  complainers  be  proportionally  lessened ; 
2f/,  A  great  quantity  of  water,  with  mud,  sand,  and  rubbish,  will  be  made  to  run  down 
the  Poutshiel  level,  and  to  flow  into  the  levels,  mines,  works,  and  liberties  of  the  com- 
plainers in  the  Glengonnar  district,  to  the  effect  of  flooding  and  drowning  the  works,  at 
least  of  seriously  prejudicing  and  endangering  them." 

In  these  circumstances  the  Scots  Mines  Co.  prayed  the  Court 

"  to  suspend  the  proceedings  complained  of,  and  to  interdict,  prohibit,  and  discharge 
the  said  respondents,  and  all  others  acting  under  their  authority,  or  for  their  behoof, 
from  diverting  the  water  in  use  to  flow  into  the  Shortcleugh  bum  by  the  underground 
level  called  the  Katystake-Linn  level,  or  other  imderground  level,  and  from  preventing 
the  said  water  from  flowing  into  the  Shortcleugh  burn  as  fonnerly,  and  from  performing 
any  operation  or  operations  whatever  having  the  effect  of  diverting  or  preventing  the 
water  from  flowing  as  aforesaid ;  as  also  to  interdict^  prohibit,  and  discharge  the  said 
respondents,  and  all  others  as  aforesaid,  from  causing,  or  allowing  water  to  flow  down 
the  Poutshiel  level,  or  branch  thereof,  and  to  be  discharged  into  or  upon  the  mines,  works, 
or  mining  liberties  of  the  complainers  to  a  greater  extent  than  formerly,  or  so  as  in 
anywise  to  obstruct,  impede,  or  injuriously  to  affect  the  mines,  works,  or  workings 
of  the  complainers ;  and  from  cutting  or  removing  any  part  of  the  barrier  which  has 
hitherto  existed  beyond  the  point  to  which  the  Poutshiel  level  was  driven  into  the  liberties 
of  the  Leadhills  Co. ;  and  from  further  driving  or  continuing  the  said  level  beyond  that 
point ;  and  from  making  cuts  or  sinking  pits  or  passages  from  or  below  the  Katystake- 
Linn  level;  and  from  performing  any  other  operation,  or  operations  whatsoever,  by 
which  the  water  may  be  caused  or  allowed  to  flow  down  the  said  Poutshiel  level,  or  any 
other  mine  or  level,  to  the  injury  of  the  complainers  as  aforesaid,  or  otherwise  inverting 
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or  changing  the  state  of  possession  hitherto  maintained  in  this  respect ;  or  to  do  other- 
wise in  the  premises  as  to  your  Lordships  seem  proper." 
They  pleaded  in  the  record — 

*'  1.  llie  respondents  have  no  right  or  title  to  perform  or  carry  through  the  operations 
complained  of. 

**  2.  These  operations  are  illegal,  and  ought  to  be  interdicted,  in  respect  that  they 
prejudicially  affect  the  unquestionable  right  of  the  complainers  to  supplies  of  water 
secured  to  them  by  their  leases,  and  by  agreements  both  with  Lord  Hopetoun  and  Mr. 
Irving  of  Newton. 

"3.  The  operations  are  further  illegal,  in  respect  that  they  are  injurious  to  the 
mines  and  liberties  of  the  complainers,  and  to  the  works  therein  carried  on. 

"  4.  The  complainers  are  entitled  to  interdict  against  the  operations  complained  of, 
in  respect  of  their  being  an  illegal  inversion  of  the  previous  state  of  possession. 

"5.  The  complainers  are  further  entitled  to  interdict  against  the  operations,  as 
opposed  to  the  interdict  previously  granted  by  the  Sheriff  of  Lanarkshire,  and  still 
subsisting. 

**  6.  The  respondents  are  not  entitled  in  this  question  to  found  on  the  provisions  of 
the  agreement  of  1817,  in  respect  (1.)  the  respondents  are  not  in  right  of  that  agree- 
ment ;  (2.)  the  agreement  is,  and  has  long  been,  at  an  end,  and  null  and  void,  as  regards 
the  complainers ;  (3.)  the  complainers  are  not  bound  by  the  agreements,  in  respect  that 
the  stipulations  in  their  favour  were  never  implemented ;  and  (4.)  the  provisions  which 
relate  to  the  matter  in  dispute  imposed  no  obligation  on  the  complainers,  and  conferred 
no  right  on  the  LeadhiUs  Co.,  but,  on  the  contrary,  [672]  subjected  the  Leadhills  Go. 
in  obligations  for  the  beneHt  of  the  complainers." 

The  respondents,  who  had  abandoned  their  works  in  1828,  but  who  resumed  them 
in  1848,  pleaded— 

"  1.  The  operations  complained  of  are  within  the  powers  of  the  respondents'  lease, 
and  such  as  they  are  not  merely  entitled,  but  bound  to  complete,  under  a  deed  of  agree- 
ment 1817. 

'*2.  The  suspenders  are  not  entitled  to  object  to  the  extension  of  the  Poutshiel 
level  into  the  liberties  of  the  Leadhills  Company,  merely  because  there  will  be  an 
additional  quantity  of  drainage  water  sent  down  through  the  Scots  Mines'  liberties,  by 
the  said  Poutshiel  level. 

**3.  The  respondents  are  entitled  to  the  benefit  of  the  free  use  of  the  Poutshiel 
level  as  a  drain,  within  all  the  liberties  ;  and  the  suspenders  are  not  entitled  to  obstruct 
the  said  level  in  any  way  by  using  it  as  a  road  or  a  railroad,  or  by  building  it  up  or 
obstructing  it  in  any  way,  but,  on  the  contrary,  are  bomid  to  keep  it  clear  for  the  benefit 
of  the  upper  liberties. 

*^  4.  The  respondents  are,  by  their  leases,  entitled  to  drain  their  mines  by  druning 
down  into  the  lower,  or  Poutshiel  level,  the  subterraneous  water  which  formerly  found 
its  issue  by  the  south  part  of  the  upper  or  Katystake-Linn  level  into  the  Shortcleugh 
burn,  this  last  level  not  having  been  a  natural  stream,  but  merely  an  artificial  drain 
made  for  the  convenience  of  the  Leadhills  Company,  entirely  within  their  own  liberties, 
and  subject  to  their  own  control. 

"  5.  The  suspenders'  complaints  of  injury  to  them,  in  the  fair  and  legal  use  of  their 
mining  liberties,  by  the  respondents'  extension  of  the  Poutshiel  level,  being  unfounded, 
the  interdict  ought  to  be  recalled  forthwith. 

"6.  In  this  possessory  question  the  suspenders  are  not  entitled  to  deny  the  validity 
of  the  agreement  of  1817,  or  to  pretend  that  the  respondents  have  no  title  to  found 
upon  it. 

'*  7.  There  being  no  foundation  in  fact  for  the  suspenders'  averments,  that  the  Leadhills 
Mining  Company  have  violated  their  engagements  in  favour  of  the  Scots  Mining  Com- 
pany, under  the  agreement  of  1817,  they  are  not  entitled  to  prevent  the  respondents 
from  following  out  that  agreement  in  reference  to  the  extension  of  the  Poutshiel  level" 
As  the  general  nature  of  the  case  will  be  sufficiently  seen  from  the  interlocutors  of 
the  Court  of  Session  and  from  the  opinions  delivered  in  the  House  of  Lords,  it  is  im- 
necessary  to  advert  particularly  to  the  special  averments  of  parties  on  the  record. 

The  Second  Division  of  the  Court,  after  reports  from  Mr.  G^ddes,  mining-engineer, 
pronounced  the  following  interlocutor  : — 

**7th  July  1852. — The  Lords  having  resvmied  consideration  of  this  case,  with  the 
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report  of  Mr.  Geddes,  in  respect  that  the  abandonment  of  the  works  of  the  Leadhills 
Itfining  Company,  for  a  great  number  of  years,  created  a  material  change  in  the  situation 
of  the  Scots  Mining  Company,  in  regard  to  the  levels  which  might  have  been  used  as 
common  drains  for  both,  and  that  it  has  not  been  disputed  that  the  Scots  Mines  Com- 
pany did,  during  that  state  of  things,  change  their  mode  of  working  their  mines,  at  the 
part  in  question  by  steam-engine  instead  of  water  power,  and  with  a  view  thereto,  found  it 
necessary  to  exclude  from  their  works  the  water  coming  from  the  upper  part  of  the  Poutshiel 
level ;  and  in  respect  that  it  appears  that  the  new  operations  of  the  respondents  would  pro- 
duce, according  to  Mr.  Geddes'  report,  a  great  chapge,  and  require  great  alterations  in  the 
manner  in  which  the  Scots  Mining  Company  have  been  working  their  mines,  while  the 
other  mines  and  liberties  were  deserted,  and  so  change  the  state  of  possession :  There- 
fore, and  without  prejudice  to  the  rights  and  obligations  of  the  respective  parties  as  they 
may  be  ultimately  ascertained,  pass  the  note  upon  caution,  and  grant  the  interdict  as 
craved,  without  prejudice  to  the  respondents,  in  any  of  the  actions  now  in  dependence 
or  that  may  yet  be  raised,  to  make  any  motion  which  they  may  think  proper  to  the 
Lord  Ordinary  or  the  Court  in  such  action,  as  to  the  mode  in  which  the  mines  of  the 
suspenders  must  be  worked,  according  to  the  rights  and  obligations  created  by  the 
respective  leases  of  the  parties,  and  without  prejudice  to  the  respondents,  if  so  advised, 
presenting  a  petition  to  the  Judge  Ordinary,  or  adopting  other  legal  measures  for  the 
purpose  of  compelling  the  suspenders  to  clear  the  Poutshiel  level  within  the  liberties, 
and  so  open  up  the  same  as  a  common  drain  for  both  mines,  if  they  shall  be  held  to  be 
under  such  obligation." 

The  case  having  thereafter  gone  before  the  Lord  Ordinary,  the  record  was  closed, 
and  his  Lordship,  after  hearing  counsel,  pronounced  the  following  interlocutor : — 

"  20^^  MarchlSbb. — ^The  Lord  Ordinary  having  heard  parties'  procurators  and  made 
avizandum,  refuses  to  recal  the  subsisting  interdict,  and  continues  the  same  hoc  statu^ 
reserving  to  the  respondents  to  move  again  in  this  cause,  should  the  agreement  of  1817 
be  found  valid  and  subsisting  in  the  course  of  the  process  of  declarator  between  the 
parties,  in  which  an  interlocutor  has,  of  this  date,  been  pronounced :  Keserves  all 
questions  as  to  the  expenses  of  process  hitherto  incurred. 

"  Note. — The  respondents  pleaded  their  right  to  have  the  interlocutor  (interdict) 
recalled,  and  to  be  allowed  to  extend  the  Poutshiel  level  further  forward  in  their  own 
liberties,  so  as  to  enable  them  to  accomplish  the  object  of  communicating  it  to  the 
Katystake-Linn  veiii,  on  the  ground  that,  by  the  leases  of  the  parties  from  their  common 
landlord,  the  Earl  of  Hopetoun,  there  was  reserved  in  the  lease  of  the  Scots  Mines 
Company,  to  the  landlord,  and  those  coming  in  his  right,  the  use  of  all  levels  within 
the  bounds  of  the  lands  of  which  the  mines  were  let  to  the  Scots  Mines  Company,  and, 
in  the  lease  of  the  Leadhills  Company,  there  was  made  over  the  use  of  all  levels  within 
the  bounds  and  limits  of  the  lands  let  to  them,  with  an  obligation  upon  them  in  regard 
to  such  levels.  The  respondents  disclaimed  founding  on  the  agreement  1817,  and  were 
content  to  put  their  plea  on  the  broader  ground  just  stated,  but  they  argued  from  the 
fact  that  the  agreement,  to  which  the  Scots  Mines  Company  were  a  party,  imposed  an 
obligation  on  the  Leadhills  Company  to  drive  the  Poutshiel  level  in  the  direction  therein 
described,  and  which  they  averred  was  the  precise  act  they  were  engaged  in  doing, — and 
which  has  been  interdicted, — that  the  continuation  of  it,  so  as  to  have  benefit  from  it 
to  the  Leadhills  Company,  was  comprehended  within  the  reservation  made  by  the  Earl 
of  Hopetoun  in  the  lease  of  the  Scots  Mines  Company ;  and  they  appealed  to  the 
pleadings  of  that  company  in  the  relative  process  of  declarator  to  show  that  one  of  the 
groimds  on  which  they  rested  their  plea,  that  the  deed  of  agreement  is  no  longer  binding, 
was,  that  this  obligation  had  not  been  purified  by  the  Leadhills  Company.  Laying 
aside,  then,  the  agreement,  and  not  founding  anything  on  it  as  creating  or  inferring  an 
obligation  or  consent  by  the  Scots  Mines  Company  as  parties  subscribing  it  to  the 
extension  of  the  Poutshiel  level  in  the  east  branch  thereof,  the  question  is  limited  to 
whether  the  terms  of  the  lease  1805  are  per  se  sufficient  to  impose  upon  the  Scots 
Mines  Company  submission  to  the  extended  driving  within  the  bounds  of  the  Leadhills 
Company  of  the  Poutshiel  le\'el,  so  as  to  obtain  it  as  an  adit  for  drainage  of  the  Katystake- 
Linn  vein,  the  admitted  object  at  present  sought  to  be  gained.  The  Lord  Ordinary  is 
disposed  to  think  that  the  terms  of  the  reservation,  print  A,  pp.  9  and  10,  G-  and  A, 
are  broad  enough  to  extend  to  the  mines  in  the  adjacent  grounds  the  use  of  the  levels 
within  the   Scots   Mines   liberties;    but   then   the  reservation   is  qualified  by  a  very 
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important  addition  thereto.  The  whole  clause  is  as  follows : — '  Reserving  always  to  the 
'  said  Earl  and  his  foresaids,  or  to  any  other  person,  with  his  consent^  to  whom  he  has 
'  already  let,  or  may  hereafter  let,  the  mines  in  his  adjacent  grounds,  the  use  of  all  shafte, 

*  sumpts,  cuts,  levels,  drifts,  and  other  waygates,  already  made  or  to  he  made  within  the 

*  hounds  of  the  lands  of  which  the  mines  are  herehy  let  (excepting  only  engine-shafts), 

*  with  power  of  sinking  and  driving  within  the  said  whole  grounds,  for  the  conveniencj 
'  of  his  or  their  other  works,  in  so  far  as  the  same  can  he  done  without  incommoding  or 
^  interrupting  the  said  governor  and  company,  their  own  proper  works,  which  are  always 
'  to  he  preferred  in  such  cases.'  It  cannot,  it  is  thought,  be  said  that  the  constniction 
of  the  reservation  is  altogether  free  of  difficulty.  It  is  perhaps  an  absolute  obligation  to 
give  the  use  of  all  levels  in  the  Scots  Mines  liberties.  And  the  qualification  may  be 
held  to  be  limited  to  the  immediately  preceding  member  of  the  clause  which  gives  the 
power  of  sinking  and  driving  within  the  said  whole  grounds  (the  Scots  Mines  Company), 
for  the  conveniency  of  his  (Lord  Hopetoun's)  or  their  (persons  consented  to  by  his  Lord- 
ship) other  works.  But  the  more  fair  and  reasonable  construction  probably  should  be 
the  extension  of  the  qualification  to  the  use  to  be  taken  of  the  levels.  However  this 
may  be,  the  present  process  is  neither  a  declarator  nor  ordinary  action,  but  one  of  a 
possessory  description.  And,  seeing  the  mode  (sufficiently  ascertained)  in  which  the 
Scots  [673]  Mines  Company  have  possessed  their  works  and  carried  on  their  operationfi 
for  a  great  many  years,  and  during  the  time  when  the  Leadhills  Company  were  interrupted, 
and  t^ieir  rights  as  lessees  almost  in  abeyance,  and  that  the  further  extension  of  the 
Poutshiel  level  for  the  purposes  avowed  by  the  respondents  would,  as  manifestly  appears 
from  Mr.  Geddes'  report  (so  far  as  the  facts  in  that  document  go),  alter  the  state  of 
possession,  and  interfere  with  the  present  manner  of  working  of  the  Scots  Mines  Com- 
pany, the  Lord  Ordinary  cannot  see  grounds  for  recalling  the  interdict 

"  The  Lord  Ordinary  will  further  observe,  that  it  appears  to  him  that  the  deed  of 
agreement  cannot  be  altogether  kept  out  of  consideration  in  this  question  of  interdict 
It  made  mention  of  this  Poutshiel  level — no  doubt  imposing  an  obligation  on  the 
Leadhills  Company,  but  which  might  also  comprehend  a  concession  by,  as  well  as  an 
undertaking  to,  the  Scots  Mines  Company,  parties  to  the  deed.  If  the  agreement  is  a 
subsisting  contract,  then  there  may  be  a  question  whether  the  driving  of  tiie  Poutshiel 
level,  being  matter  of  special  contract,  is  not  insuperably  connected  with  the  obligation 
immediately  following  it  to  erect  the  engine  to  drain  the  veins  there  specified.  If, 
again,  the  agreement  no  longer  binds  the  Scots  Mines  Company,  and  their  imphed 
assent  as  regards  the  Poutshiel  level  is  to  be  viewed  as  having  been  in  any  degree  a 
concession,  the  fact  of  its  extension  having  been  made  matter  of  agreement  may  be  held 
to  infer  that  the  extension  and  the  burden  of  receiving  the  water  from  the  extended 
portion  was  not  considered  as  within  the  meaning  of  the  reservation  in  the  lease  of 
1806." 

Thereafter  the  respondents  having  reclaimed,  the  Court,  after  hearing  counsel, 
pronounced  the  following  interlocutor: — 

"  20th  Juty  1855. — The  Lords,  having  heard  counsel,  before  farther  answer,  remit 
to,  and  authorize,  Mr.  Neil  Robson,  engineer,  Glasgow,  Mr.  David  Landale,  engineer, 
Edinburgh,  and  Dr.  George  Wilson,  lecturer  on  chemistry,  Edinburgh,  to  examine  and 
inspect  the  various  levels  and  workings  in  the  mines  of  the  respondents  and  of  the 
suspenders,  so  far  as  appears  to  them  to  be  necessary  for  the  purposes  of  the  following 
remit : — To  consider  the  plan  No.  4  of  process  (produced  by  the  complainers),  and  also 
the  plan  No.  (produced  by  the  respondents),  also  the  large  plan  referred  to  in  Mr. 
Geddes'  report,  and  the  views  tliere  exhibited  of  the  levels,  situation  of  the  veins  there 
marked,  and  to  caU  for  production  of  any  working  plans,  or  other  plans  which  they  may 
find  necessary ;  and  direct  the  said  Neil  Robson,  David  Landale,  and  Dr.  Wilson,  to 
report  specially  upon  the  following  points  : — 

"1.  Whether  the  Poutshiel  levels  constitute  the  means  of  drainage  of  the  mines 
within  the  liberties  of  the  Leadhills  Co.,  in  so  far  as  the  adit  of  these  mines  commmu- 
cates  with  the  said  levels  ? 

"  2.  'Whether,  across  the  line  of  the  Poutshiel  level,  or  extension  thereof  proposed 
by  the  respondents,  there  is,  or  was  till  lately,  a  solid  barrier  of  rock  preventing  tiie 
water  beyond  said  barrier  from  passing  into  the  Poutshiel  level  % 

**  3.  Whether  the  said  level  has  been  driven  as  far  as  the  Katystake-Liim  vein,  or 
farther,  or  has  not  arrived  at  the  same  ? 
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"  i.  Whether,  if  the  said  barrier  of  rock  is  cut  through  by  the  level  being  driven 
farther  in  the  direction  exhibited  in  the  plan  No.  4,  there  is  a  risk  both  of  water  from 
veins  beyond  the  same  being  carried  into  said  level,  and  also  of  the  water  of  the 
Shortcleugh  bum,  or  water  which  would  otherwise  flow  into  the  same,  being  drawn 
from  the  same,  and  finding  its  way  through  the  porous  strata,  drained  by  t^e  level 
being  so  driven,  or  otherwise,  into  said  level,  so  as  to  diminish  the  supply  of  water 
whidi  flows,  or  until  recently  flowed,  into  the  said  bum,  and  to  send  down  an  increased 
flow  of  water  into  the  complainers'  mines  ? 

"  6.  Whether,  by  the  operations  complained  of,  the  Katystake-Linn  level  has  been, 
or  will  necessarily  be,  rendered  incapable  of  conveying  water  either  into  the  Shortcleugh 
bum  on  the  one  hand,  or,  upon  the  other,  to  the  Rake  vein  ? 

"  6.  Whether  the  extension  of  the  Katystake-Linn  level  by  the  respondents,  and 
cutting  into  or  through  the  barrier  subsisting  betweeen  the  two  valleys  or  districts  of 
Glengonnar  and  Shortcleugh,  and  separating  the  waters  thereof,  is  an  extension  in  a 
direction  contrary  to  or  different  from  that  specified  in  the  agreement  of  1817 ;  and 
whether  the  portion  of  the  Ratystake-Linn  vein  in  question  is  the  only  available  vein  in 
the  respondents'  liberties  ? 

"7.  Whether  the  respondents  are  prevented  from  working  any  other  veins  in  their 
liberties  by  any  barricades  erected  by  the  complainers  within  their  liberties  ? 

"  8.  Whether,  if  the  Elatystake-Linn  level,  drifts,  and  shafts,  were  kept  in  repair, 
the  draining  or  laying  dry  that  portion  of  Horner's  vein  or  Katystake-Linn  vein,  lying 
within  the  Shortcleugh  district  or  valley,  so  as  to  enable  the  said  veins  to  be  worked  by 
the  respondents,  may  be  accomplished  by  the  erection  of  an  engine  at  or  about  the 
point  A  on  the  plan  No.  4  of  process ;  and  whether  the  said  objects  would,  by  that 
means,  be  accomplished  without  risk  of  the  waters  of  the  Shortcleugh  district  or  valley 
being  diverted  into  or  flowing  down  the  Poutshiel  level,  or  into  the  other  mines  of  the 
Glengonnar  valley  district,  and  without  detriment  to  ihe  Katystake-Linn  level  1 

*'  9.  Whether  the  erection  of  a  water-pressure  engine  at  the  Backraikhead  engine- 
shaft,  or  on  some  one  or  more  of  the  veins  referred  to  in  article  geeuTtdo  of  the  agree- 
ment 1817,  would  un-water  any  of  the  mines  within  the  Scots  Mines  Co/s  liberties? 

'*  10.  Whether  the  eflect  of  the  operations  complained  of  will  be  to  subvert  the 
existing  state  of  possession,  and  to  incommode  or  interrupt  the  complainers'  mines  and 
works,  or  otherwise  to  detriment  the  same,  and  be  dangerous  to  the  lives  of  the 
complainers'  workmen;  or  whether  the  danger,  if  any,  that  may  arise  to  the  complainers' 
workmen  will  not  be  caused  by  the  complainers  having  improperly  constructed  a 
barricade  in  the  Poutshiel  level  within  their  own  liberties? 

*'  And  direct  the  said  inspectors  to  prepare  their  report,  and  to  transmit  the  same  to 
the  clerk  of  process  on  or  before  the  12th  November  next." 

After  a  report  by  the  gentlemen  named,  the  following  procedure  took  place : — 

**20th  December  1855. — ^The  Lords,  having  heard  counsel  on  the  Report  of  Neil 
Robson,  David  Landale,  and  Dr.  George  Wilson,  alter  the  interlocutor  of  the  Lord 
Ordinary,  recal  the  interdict  granted  on  the  passing  of  the  note  of  suspension  on  7th 
July  1852,  and  authorize  the  respondents  to  proceed  in  their  workings,  as  they  were  in 
the  act  of  doing,  or  prepared  to  do,  at  the  date  of  the  note  of  suspension,  in  the  way 
they  consider  expedient,  without  let  or  molestation,  and  decern.  But  remit  to,  and 
authorize,  the  said  Neil  Robson  and  David  Landale,  if,  during  the  dependence  of  this 
cause,  any  distinct  representation  is  made  to  them  in  writing  by  the  complainers,  of  any 
great  and  xmexpected  flow  of  water,  causing,  or  likely  to  cause,  specific  injury  to  an 
extent  beyond  what  the  said  inspectors  calculated,  and  marking  any  careless  working  on 
the  part  of  the  respondents — due  service  being  made  of  such  representation  to  the 
respondents — to  visit  and  inspect  the  operations  of  the  respondents,  and,  if  necessary, 
to  report  to  this  Division  of  the  Court  the  result  of  such  inspection,  with  any 
suggestions  which  they  may  deem  necessary  —  the  expense  of  such  inspections  and 
reports  to  be,  in  the  first  instance,  borne  by  the  complainers  making  such  representations 
to  the  said  inspectors :  And  ordain  the  respondents,  when  the  underground  level 
approaches  the  place  above  which  is  the  channel  of  the  Shortcleugh  burn,  to  give  notice 
to  the  said  Neil  Robson  and  David  Langdale,  and  authorize  them  to  examine  the 
workings,  and  to  ascertain,  by  visits  from  time  to  time,  whether  any  surface  water,  or 
the  water  of  the  Shortcleugh  burn,  is  escaping  into  the  Poutshiel  level,  to  direct  any 
measures  to  be  taken  which  they  may  deem  necessary  to  prevent  that  result,  and,  if 
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necessary,  to  report  to  this  Division  of  the  Court  the  results  of  such  inspection :  Find 
the  complainers  liable  in  the  expenses  of  the  discussion  as  to  the  interdict,  since  the 
date  of  the  Lord  Ordinary's  interlocutor,  and  of  the  inspection  and  report,  and  remit  to 
the  Auditor  to  tax  and  report :  Farther,  allow  this  decree,  recalling  the  interdict^  to  be 
extracted  ad  irUeiim,  (Signed)  J.  Hope,  I.P.D. 

"  Signed  21st  December. 

"  The  account  of  expenses  found  due  having  been  taxed,  the  Court  pronounced  the 
following  interlocutor : — 

^^  24tth  January  1856. — ^The  Lords  having  advised  the  account  of  expenses  for  the 
Leadhills  Mining  Company,  with  the  Auditor's  report  thereon,  approve  of  the  same,  and 
decern  against  the  Scots  Mines  Company  for  payment  of  L.245,  36.  Id.,  and  allow 
extract  to  go  out  in  name  of  Messrs.  Sang  &  Adam,  S.S.C.,  agents'  disbursers, 

(Signed)  J.  Hope,  I.RD. 

[674]  "  The  Court  then  pronounced  the  following  interlocutor  :-^ 
"  19^^  February  1856. — The  Lords  allow  the  suspenders  to  give   in   issues,  and 
appoint  the  case  to  be  put  to  the  roU  for  Wednesday  of  next  week. 

(Signed)  J.  Hope,  LRR 

"In  consequence,  the  following  issues  were  submitted  to  the  Court  by  the 
appellants : — 

"  It  being  admitted  that  the  respondents  have,  to  a  certain  extent,  driven,  and  are 
in  the  course  of  further  driving,  the  Poutshiel  level  from  the  valley  of  Glengonnar  into 
the  valley  of  Shortcleugh,  through  a  natural  barrier  of  rock,  by  which  the  waters  of  the 
said  valleys  are  separated  from  each  other ;  and  that  they  have,  to  a  certain  extent, 
made  or  sunk,  and  are  in  course  of  further  making  or  sinking,  cuts  and  passages  from 
the  Eatystake-Iinn  level  to  the  said  Poutshiel  level : — 

"  1.  Whether  the  said  operations,  so  far  as  executed,  have  diminished,  and,  if 
continued,  will  further  diminish,  the  supply  of  water  in  the  Shortcleugh  bum,  to  which 
the  complainers  are  entitled,  for  the  purposes  of  their  mining  works  and  operations,  to 
the  damage  and  injury  of  the  complainers? 

"2.  Whether  the  said  operations,  so  far  as  executed,  have  incommoded  or  inter- 
rupted, and,  if  continued,  wiU  further  incommode  or  interrupt  the  complainers'  mining 
works  and  operations  within  their  mining  liberties  in  the  valley  of  Grlengonnar,  bj 
causing  a  quantity  of  water  to  flow  into  the  same,  to  the  damage  and  ii^ury  of  the 
complainers  ? 

"  Ultimately,  the  following  interlocutor  was  pronounced  by  the  Court : — 

"11^^  July  1856. — The  Lords,  having  heard  parties'  procurators  on  the  pleas 
respectively  maintained  by  them,  Find  that  the  suspenders  and  respondents  are  both 
tenants  of  certain  lecui  fields  under  the  same  landlord,  the  Earl  of  Hopetoun,  in  adjoining 
mining  liberties, — ^the  suspenders  generally  of  the  lower  liberties,  and  the  respondents  of 
the  upper  liberties. 

^*  Find  that,  in  this  process  of  suspension  and  interdict,  the  suspenders  complain  of, 
and  seek  and  interdict  to  stop,  certain  operations  carried  on,  or  proposed  to  be  carried  on, 
by  the  respondents  in  the  upper  liberties  let  to  them,  in  the  course  of  working  the  lead 
within  the  same,  and  with  a  view  to  drain  the  veins  of  lead  which  they  intend  to  work. 

"  Find  that  the  suspenders  at  the  bar  declined  to  insist  in,  or  go  to  proof  of,  the 
averments  made  in  the  26th  article  of  their  revised  reasons  of  suspension, — *  That  the 
'  operations  complained  of  are  only  attempted  to  be  carried  through  for  the  purpose  of 
'  injuring  and  annoying  the  complainers,'  and  have  not  averred  that  the  operations  are 
unusual  and  out  of  the  course  of  ordinary  mining  operations,  and  proposed  to  limit  any 
inquiry,  in  point  of  fact,  to  the  averments  contained  in  the  two  issues  tendered  by  theni 
as  comprehending  the  allegations  on  which  they  rested  the  application  for  interdict. 

'*  Find  that  the  operations  of  the  respondents  must  therefore  be  taken  as  bona  jide 
carried  on,  in  the  due  course  of  mining  operations,  for  the  beneficial,  and  economical,  and 
effectual  working  of  the  liberties  let  to  them. 

"  Find  that,  when  the  suspenders  proposed  their  issues  to  try  the  averments  in  point 
of  fact  in  which  they  insisted,  the  respondents  contended  that  they  were  entitled  in  point 
of  law,  under  the  lease  held  by  them,  to  extend  the  Poutshiel  level  in  the  manner  and 
for  the  purpose  proposed  by  them,  and  that  no  averments  were  set  forth  on  t^e  record 
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relevant  to  warrant  any  interference  with  said  operations ;  and  the  suspenders,  on  the 
other  hand,  contended  that  the  respondents  had  no  title  or  power  under  their  lease  to 
extend  the  said  level,  and  that  they,  the  suspenders,  were  entitled  in  law  to  the  interdict 
sought,  without  any  proof  of  injury  to  them. 

"  Upon  these  pleas,  maintained  hy  the  parties  respectively,  and  on  which  they  con- 
curred in  asking  for  judgment,  Find  that  it  appears  from  the  leases  of  hoth  sets  of  the 
mining  liherties  and  plans  produced,  that  the  said  sets  of  mining  liberties,  with  certain 
alterations  in  the  boxmdaries  thereof,  have,  for  a  very  long  period  of  time,  been  let  to 
different  tenants,  and  that  as  the  veins  of  lead,  more  or  less,  run  into  both  liberties, 
some  portion  of  the  liberties  being  on  higher  levels  than  others,  levels  or  communica- 
tions for  drainage  have  been  run  into  the  one  liberty  from  the  other :  Find  that  the 
said  Poutshiel  level,  which  commences  in  the  lower  liberties  of  the  suspenders,  has 
two  branches,  one  branch  thereof  extending,  or  intended  to  be  extended,  through  the 
respondents'  liberties,  in  order  to  drain  certain  veins  of  lead  belonging  to  the  suspenders, 
which   in   that  direction   happen  to  be  on  a  higher  level  than  ti^e  liberties  of  the 
respondents,  and  that  another  branch  of  the  said  level,  being  the  one  in  question,  had 
for  many  years  been  carried  up  from  the  liberties  of  the  suspenders  into  the  liberties  of 
the  respondents,  and  had  drained  the  same  so  far  as  it  had  been  driven,  and  that  the 
operations   complained  of    are  an   extension,    or   intended   extension,   of  that  level, 
so  as  to  carry  it  further  on  into  the  liberties  of  the  respondents,  to  be  used  for  the 
working   of  the  veins  of  lecul  within  them  :   Further,  Find   that  the  veins  of  lead 
thus  proposed  to  be  worked  by  the  respondents  are  greatly  below  the  level  of  the 
Shortcleugh  bum,  which  passes  the  liberties  let  to  the  respondents;  and  that  such 
veins  could   not,   therefore,   be   drained  into   the   Shortcleugh  bum  by   any  natural 
levels,  and  could  not  be  drained  at  all  unless  by  very  expensive  machinery,  if  the 
Poutshiel  level  is  not  made  use  of  for  that  purpose,  in  the  way  it  has,  according  to  the 
admission  of  the  suspenders,  hitherto  been  used  by  the  tenants  of  the  liberties  let  to  the 
respondents,  so  far  as  their  workings  had  been  carried  on :  Find  that  the  Poutshiel  level, 
which,  as  aforesaid,  commences  in  the  lower  liberties  leased  to  the  suspenders,  has  been 
treated  throughout  the  leases  as  a  common  level  for  the  common  drainage  of  the  whole 
mining  liberties,  and  the  use  of  which  pertained  to  both  sets  of  liberties,  and  in  which 
the  tenants  of  each  set  of  liberties  had  a  common  interest. 

"  Find  accordingly  that,  in  the  leases  of  each  set  of  nuning  liberties,  there  is  reserved 
for  the  landlord  and  for  the  tenants  of  the  other  set  of  liberties,  the  right  generally  to 
use  all  levels,  waygates,  drifts,  shafts,  except  engine  shafts  already  made,  or  to  be  made, 
by  the  tenants  oi  the  ground  let,  so  as  to  secure  the  full  benefit  to  the  adjoining  tenants 
of  the  means  of  drainage  so  afforded,  and  also  to  the  landlord,  and  his  adjoining  tenants 
in  the  other  liberties,  the  further  and  additional  power  of  sinking  and  driving  even 
through  the  grounds  let  to  the  other  tenants,  in  so  far  as  the  same  can  be  done  without 
incommoding  or  interrupting  the  tenants  of  the  liberties  let  in  their  own  proper  works. 

"  Find  that  the  limitation  thus  contained  in  the  said  reservation  clause  in  the  leases 
applies  only  to  the  additional  power  of  sinking  and  driving,  and  does  not  apply  to  the 
use  of  the  levels,  drifts,  and  waygates :  Find  that  under  the  whole  leases,  and  under 
those  actually  subsisting,  the  tenants  of  both  sets  of  liberties  are  under  the  burden  of 
receiving  the  additional  drainage  created  by  the  extension  of  the  workings  in  the  veins 
lying  in  the  fields  on  the  higher  levels,  and  that  the  suspenders  have  no  title  to  interfere 
with  or  prevent  the  extension  of  the  Poutshiel  level  in  the  course  of  the  ordinary  mining 
operations  in  the  liberties  let  to  the  respondents,  on  the  ground  that  thereby  additional 
drainage  may  be  sent  down  the  Poutshiel  leveL 

'*  Find  that  the  respondents  have  an  uncontrolled  right  to  prosecute  their  workings 
for  lead  at  whatever  depth  the  same  may  lie,  and  that  the  use  of  the  levels  for  drainage 
belongs  to  them  for  such  workings,  so  far  as  the  same  are  or  may  be  made  available,  and 
that  any  levels  carried  up  into  their  grounds  may  be  driven  further  on  in  their  own 
grounds,  for  access  to  and  drainage  of  the  lead  within  the  same  :  Find  that  the  Katy- 
stake-Linn  level — the  water  now  running  in  which,  it  is  said,  if  the  Poutshiel  level  is 
extended,  although  at  a  much  greater  depth,  will  percolate  or  fall  by  shafts  into  the 
Poutshiel  level,  and  so  be  carried  away  from  the  Shortcleugh  burn  into  which  it  now 
falls — ^is  a  level  wholly  within  the  liberties  of  the  respondents,  and  never  drained  any 
portion  of  the  liberties  let  to  the  suspenders :  Find  that  such  level  was  made  to  drain 
some  of  the  veins  in  the  higher  strata  in  the  grounds  of  the  respondents,  which  are  either 
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exhausted  or  no  longer  ivorked :  Find  that  the  suspenders  have  no  title  in  law  to  inast 
that  the  run  of  water  now  going  down  the  Katystake-Linn  level  shall  be  continued,  or 
to  object  to  the  operations  intended  to  work  and  drain  lead  at  a  greater  depth,  on  the 
ground  that  a  deeper  level,  which  the  Poutshiel  level  is,  may,  if  extended  within  the 
liberties  of  the  respondents,  withdraw  the  water  from  the  higher  strata,  and  so  cause  it 
to  run  in  a  different  direction :  Find  that,  in  so  far  as  the  said  Poutshiel  level  maj 
afterwards  be  carried  below  the  Shortcleugh  biim  at  a  great  depth,  it  is  not  intelligiUj 
averred  how  any  perceptible  diminution  of  a  running  stream  in  a  mountainous  di^net 
can  be  caused  by  percolation  in  crossing  at  such  a  height  over  the  narrow  space  excavated 
by  the  level  at  a  great  depth  below :  Therefore  find  that  the  averments  embraced  in  tiie 
first  issue  proposed,  as  embodying  the  case  of  the  suspenders  on  this  branch  of  tiiar 
complaint,  are  not  relevant  in  law  to  support  the  application  for  interdict,  or  to  restnin 
or  limit  the  rights  competent  to  the  respondents  of  working  the  lead  let  to  them,  in  the 
way  most  convenient  and  profitable  to  themselves. 

[676]  "  In  regard  to  the  averments  embraced  in  the  second  proposed  issue,  find  that  the 
same  are  founded  in  part  on  the  fact  that  a  greater  quantity  of  water  will  be  sent  down 
the  Poutshiel  level  than  heretofore  out  of  the  respondents'  liberties,  which  in  the  genenl 
case  is  only  the  burden  to  which  the  lower  liberties  are  necessarily  subjected  by  tiie 
system  of  common  drainage,  which,  as  already  found,  is  provided  for  by  the  leasee  of 
each  set  of  tenants. 

"Find,  as  aforesaid,  that,  under  the  leases,  the  restriction  as  to  incommoding  or 
interrupting  the  proper  works  of  the  suspenders  does  not  apply  to  the  use  of  the 
Poutshiel  level,  or  to  the  additional  drainage  which,  in  the  course  of  the  ordinary  mimng 
operations  in  the  upper  liberties,  may  be  sent  down  that  level. 

'*  Find  that,  in  so  far  as  this  branch  of  the  complaint  is  rested  on  the  averment  that 
the  respondents,  in  working  for  the  lead  within  their  grounds,  are  about  to  pierce  through 
what  is  called  a  barrier  of  rock,  which  it  is  said  divides  the  natural  course  of  under- 
ground water,  the  right  of  the  respondents  to  work  for  lead  is  not  limited  or  restrained 
by  any  obligation  to  stop  or  abandon  their  workings  when  they  come  to  rock  or  troubles 
within  their  own  grounds,  which  do  not  form  any  boundary  or  division  between  them 
and  the  other  tenants,  and  that  they  are  entitled  to  pierce  through  the  same  in  the  coune 
of  driving  their  levels,  it  not  being  averred  that  such  barrier  encloses  any  old  wastes,  and 
confines  therein  an  accumulation  of  water,  the  veins  beyond  said  barrier  never  having 
been  worked. 

*'  Find  that  the  drainage  of  the  further  veins,  proposed  to  be  worked  by  means  of 
the  drainage  down  the  Poutshiel  level,  will  arise  in  the  natural  course  of  tiie  mining 
operations  competent  to  the  respondents,  and  that  their  rights  are  not  limited  by  tiie 
direction  of  the  course  of  surface-water,  or  of  the  natural  course  of  the  undeiground 
drainage  of  the  lands  independently  of  mining  operations,  supposing  such  natural  course 
of  underground  drainage  could  be  ascertained. 

"  Further,  in  so  far  as  the  complaint  of  the  suspenders  is  founded  on  the  changes 
said  to  have  been  made  by  them  in  their  own  mode  of  working  their  own  veins  of  lead 
during  the  time  that  the  Leadhills  Company  did  not  work  their  liberties,  and  on  the 
effect  which  it  is  alleged  the  use  intended  to  be  taken  of  the  Poutshiel  level  by  the 
respondents  will  have  on  the  machinery  erected  by  the  suspenders,  find  that,  whether  or 
not  the  suspenders,  in  respect  thereof,  may  have  any  claim  for  compensation  or  damages 
against  the  respondents,  the  averment  that  they  have  latterly  been  working  their  ovn 
liberties  in  a  way  inconsistent  with,  or  likely  to  be  affected  by,  the  use  of  common  levels 
established  by  the  leases,  when  the  respondents  resume  the  operations  competent  to  them, 
cannot  give  the  suspenders  a  right  to  prevent  such  operations,  the  same  being  in  the 
ordinary  course  of  working  under  the  leases. 

"  Therefore  find  the  averments  under  the  second  proposed  issue,  as  set  forth  on  the 
record,  not  relevant  to  support  the  applicauion  for  stopping,  by  a  perpetual  and  final 
interdict,  the  extension  of  the  Poutshiel  level  within  the  liberties  of  the  respondents,  in 
order  to  work  and  drain  the  lead  within  the  same. 

'^  Further,  in  regard  to  the  plea  founded  by  the  suspenders  on  the  agreement  of  1817, 
which  they  maintain,  in  the  declarator  against  them  by  the  Leadhills  Company  to  have 
the  same  enforced,  no  longer  to  be  binding,  or  to  subsist  as  an  agreement,  find  tiiat, 
according  to  the  sound  construction  of  that  agreement,  the  right  of  the  respondents  to 
the  use  of  the  conunon  levels  granted  by  the  leases  is  not  restrained  or  affected  in  a 
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question  between  the  tenants  of  the  two  sets  of  liberties  by  any  provisions  in. that  agree- 
ment)  qt  by  any  obligation  undertaken  towards  the  landlord,  ev^n  supposing  that  it  is 
competent  for  the  suspenders  to  found  oh  such  agreement,  while  they  are  maintaining 
that  it  is  not  a  subsisting  or  binding  obligation:  Therefore,  repel  the  reasons  of 
suspension,  refuse  the  prayer  of  the  note  of  suspension  and  interdict,  and  decern :  Find 
the  suspenders  liable  in  expenses ;  aUow  an  account  to  be  given  in,"  &c. 

The  Scots  Mines  Company  appealed,  maintaining  in  their  case  that  these  inter- 
locutors ought  to  be  reversed  for  the  following  reasons : — 

I.  The  respondents  are  not  entitled  to  break  through  the  natural  division  or 
barrier  between  the  valleys  of  Shortcleugh  and  Glengonnar,  for  the  purpose  of  extending 
the  Poutshiel  level  within  their  liberties,  or  for  any  other  purpose,  and  the  appellants 
were  entitled  to  have  them  interdicted  from  doing  so. 

II.  The  respondents  were  not  entitled  to  break  through  the  division  or  barrier,  so  as 
to  diminish  the  supply  of  water  in  the  Shortcleugh  bum,  to  which  the  appellants  were 
entitled  for  the  purposes  of  their  mining  works  and  operations,  and  the  appellants  were 
entitled  to  have  th^m  interdicted  from  doing  so. 

III.  They  were  not  entitled  to  break  tlirough  the  said  division  or  barrier,  so  as  to 
cause  the  waters  of  the  Shortcleugh  bum,  or  oti^ier  waters  naturally  flowing  within  the 
valley  of  Shortcleugh,  to  flow  through  the  Poutshiel  level  into  the  valley  of  Glengonnar. 

IV.  They  were  not  entitled  to  use  the  Poutshiel  level  within  the  appellants'  mining 
liberties,  or  to  sink  and  drive,  so  as  to  incommode  or  interrupt  the  appellants'  mining 
works  and  operations  within  their  liberties  in  the  valley  of  Glengonnar,  by  causing  a 
quantity  of  water  from  the  adjoining  valley  of  Shortcleugh  to  flow  into  the  same. 

V.  The  appellants  had  stated,  upon  record,  facts  relevant  and  sufficient  to  entitle 
them  to  the  remedy  sought  by  the  note  of  suspension  and  interdict,  and  they  were  entitled 
to  have  the  case  tried  upon  a  proper  issue  or  issues. 

YI.  The  judgments  of  the  Court  below  proceeded  not  only  on  erroneous  views  in 
point  of  law,  but  on  the  assumption  of  facts  which  were  not  established,  and  the  contrary 
of  which  was  offered  to  be  proved. 

YIL  So  far  as  any  investigation  was  ordered  by  the  Court,  it  was  ordered  and 
made  in  an  incompetent  manner,  at  least  in  such  a  way  as  not  to  be  conclusive  against 
the  appellants. 

Yin.  The  appellants  are  entitled  to  the  protection  of  an  interim  interdict,  pending 
the  trial  of  the  case. 

The  respondents  supported  the  judgments  submitted  to  review  on  the  following 
grounds ; — 

I.  Under  the  leases  of  the  parties  respectively,  the  Poutshiel  level  was  a  drain 
common  to  the  liberties  of  both,  and  the  respondents  were  entitled  to  use  it  for  convey- 
ing away  the  water  that  might  be  drawn  from  their  mines,  without  any  limit  or  quali- 
fication. 

II.  The  appellants  had  no  right  to  prevent  the  respondents  from  carrying  on  the 
ordinary  operations  of  mining  within  their  own  liberties,  on  the  ground  that  such 
operations  might  cause  subsidence  of  water  from  the  higher  level  called  the  Katystake- 
IjLnn  level,  or  of  water  which  would  otherwise  fall  into  the  Shortcleugh  bum. 

III.  The  use  actually  made  of  the  Poutshiel  level,  in  carrying  water  from  the  Lead- 
hills  liberties,  established  the  right  of  the  respondents  to  use  it  in  the  manner  com- 
plained of. 

lY.  The  operations  complained  of  being  stipulated  on  the  part  of  the  landlord  by 
the  first  article  of  the  agreement  of  1817,  to  which  the  appellants  were  parties,  they 
were  barred  from  objecting  to  these  operations,  on  the  ground  that  the  agreement  was  no 
longer  operative  in  its  stipulations  as  between  them  and  the  Leadhills  Mining  Company. 

B,  Palmer,  Q.C.,  Youno  and  Webster  for  the  appellants. 

The  Atiomey-Oenerai  (Bethell)  and  Anderson,  Q.C.,  for  the  respondents. 

The  argument  in  this  case  turned  entirely  on  the  construction  of  special  clauses  in 
the  respective  leases  of  the  parties,  and  the  circumstances  of  the  subjects  being  con- 
terminous. Before  hearing  the  argument,  the  Lord  Chancellor  recommended  the  parties 
to  agree  to  a  reference  ;  but  the  Attorney-General  declined,  on  the  ground,  first,  that  he 
had  no  authority  to  do  so  from  his  client;  and  secondly,  that,  even  if  he  had,  his 
experience  of  references  led  him  to  consider  them  t^  unsatisfactory  and  expensive,  The 
argument  ^accordingly  proceeded, 
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Our,  adv.  wit. 

Lord  Chancellor, — My  Lords,  after  reviewing  all  the  proceedings  in  this  case,  I  again 
come  to  the  opinion  which  I  had  formed  at  the  conclusion  of  the  argument — ^hut  which 
I  did  not  venture  without  further  consideration  to  state  to  your  [676]  Lordships — ^that 
the  only  arguable  question  presented  to  you  by  the  appeal  arises  upon  the  constructioii 
of  the  reservation  in  the  leases  granted  by  the  Earl  of  Hopetoun  to  the  Scots  Mines 
Company  and  to  the  Leadhills  Mining  Company.  The  interdict  was  claimed  on  two 
grounds — firsts  that  the  operations  begun  by  the  respondents  would  wrongfully  divert 
water  from  the  Shortcleugh  bum,  to  the  use  of  which  the  plaintiffs  are  entitled,  by 
preventing  the  water  from  flowing  as  it  had  done  into  the  Shortcleugh  bum  into  a  stream 
called  the  Katystake-Linn  level,  and  by  preventing  water  from  percolating  into  the 
burn  underground  through  adjoining  strata,  as  it  had  been  accustomed  to  do.  The 
second  ground  on  which  the  interdict  was  claimed  was,  that  these  operations  would  have 
the  effect  of  bringing  into  the  Poutshiel  level  a  much  greater  quantity  of  water  than  had 
been  accustomed  to  flow  into  it,  which  water  would  be  injurious  to  the  works  of  the 
appellants.  Now,  it  is  quite  clear  that  the  interdict  cannot  be  claimed  on  the  fint 
ground,  for  the  operations  intei'dicted  are  all  within  the  limits  of  the  mineral  stzata 
demised  by  the  Earl  of  Hopetoun  to  the  respondents  ;  the  operations  are  all  such  as  are 
usual  in  working  such  mines,  and  they  are  conducted  without  any  bad  intention  and 
without  any  negligence.  Moreover,  the  Katystake-Iinn  level  is  an  artificial  stream, 
formed  by  the  occupiers  of  the  mines  of  the  respondents  merely  for  the  temporary 
purpose  of  the  better  working  of  these  mines.  Upon  this  subject  it  \b  admitted  that 
there  is  no  difference  between  the  law  of  Scotland  and  the  law  of  England ;  and  it  is 
well  settled  by  English  decisions,  that  under  such  circumstances  the  appellants  could  not 
complain  of  the  diversion  of  the  water  that  had  been  before  brought  into  the  Shortcleugh 
burn,  either  by  the  Katystake-Linn  level  or  by  percolation  through  adjoining  strata.  1 
need  only  refer  to  Arkright  v.  Oell,  5  Meeson  and  Welsby,  p.  203 ;  and  Chasemore  r. 
Richards,  26  Law  Joumal,  in  the  Exchequer  Chamber,  Exchequer  Reports,  p.  303.  The 
latter  case  is  under  appeal  before  your  Lordships'  House.  But,  my  Lords,  the  Judges 
who  have  been  consulted  by  your  Lordships  upon  it  have  unanimously  given  their 
opinion  in  support  of  the  judgment  in  the  Court  below ;  and  I  may  perhaps  anticipate 
that  it  will  be  affirmed  by  this  House.  Indeed,  the  learned  counsel  for  the  appelluits, 
who  ably  and  zealously  advocated  their  cause,  felt  themselves  obliged  almost  to  abandon 
this  ground  for  the  interdict,  although  it  had  been  much  relied  upon  in  the  Court  of 
Session.  I  now  come  to  the  second  ground,  which  turns  on  the  construction  of  the 
reservation  in  the  leases  granted  respectively  to  the  appellants  and  respondents.  It  \& 
to  be  borne  in  mind  that  both  parties  hold  under  the  same  landlord,  their  leases  being 
substantially  the  same.  The  lease  to  the  appellants  contains  the  following  reservation : 
— **  Reserving  always  to  the  said  Earl  and  his  foresaids,  or  to  any  other  person,  with  his 
consent,  to  whom  he  has  already  let,  or  may  hereafter  let,  the  mines  of  his  adjacent 
grounds,  the  use  of  all  shafts,  sumpts,  cuts,  levels,  drifts,  and  other  waygates,  already 
made,  or  to  be  made,  within  the  bounds  of  the  lands  of  which  the  mines  are  hereby  let 
(excepting  only  engine  shafts),  with  power  of  sinking  and  driving  within  the  said  whole 
grounds  for  the  conveniency  of  his  or  their  other  works,  in  so  far  as  the  same  can 
be  done  without  incommoding  or  interrupting  the  said  governor  and  company,  their 
own  proper  works,  which  are  always  to  be  preferred  in  such  cases.  The  said  Earl 
and  his  foresaids  always  repairing  any  damage  which  the  said  governor  and  com- 
pany may  thereby  suffer;  and  any  ores  which  may  be  thereby  raised  shall  belong 
to  the  said  governor  and  company  in  the  same  manner  as  if  they  had  raised 
the  same  themselves."  When  the  interdict  was  granted  the  respondents  had 
begun,  and  were  about  still  further  to  extend  to  the  Poutshiel  level  in  search  of 
lead  within  their  limits;  and  by  so  doing  they  would  cause  an  additional  flow  of 
water  into  the  Poutshiel  level,  which,  to  a  certain  degree,  would  incommode  and 
interrupt  the  works  of  the  appellants.  Had  this  operation  been  beyond  the  limits  of  the 
respondents  for  the  convenience  of  their  works,  it  certainly  would  have  been  unlawful ; 
for  the  power  of  sinking  and  driving  on  the  grounds  of  a  lessor  beyond  the  limits  of  the 
lessees,  is  clearly  qualified  by  the  words,  "in  so  far  as  the  same  can  be  done  without 
incommoding  or  interrupting,"  &e.  And  the  question  is,  Whether  this  qualification 
applies  to  the  use  of  all  shafts,  sumpts,  cuts,  levels,  drifts,  and  other  waygates  within  the 
bounds  of  the  lands  let  to  the  respondents,  the  proposed  extension  of  the  Poutshiel  level 
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being  within  these  bounds?  By  the  sixth  interlocutor  the  Court  "Find  that. the 
limitation  thus  contained  in  the  said  reservation  in  the  lease  applies  only  to  the  addi- 
tional powers  of  sinking  and  driving,  and  does  not  apply  to  the  use  of  the  levels,  drifts, 
and  waygates ;  that,  under  the  whole  leases,  the  tenants  of  both  sets  of  liberties  are 
under  the  burden  of  receiving  the  additional  drainage  created  by  the  extension  of  the 
workings  in  the  veins  lying  in  the  fields  on  the  highest  levels ;  and  the  suspenders  have 
no  title  to  interfere  with,  or  prevent  the  extension  of  the  Poutshiel  level  in  the  course 
of  the  ordinary  mining  operations  in  the  liberties  let  to  the  respondents,  on  the  ground 
that  thereby  additional  drainage  may  be  sent  down  the  Poutshiel  level."  My  Lords,  I 
agree  in  thinking  that  such  must  be  taken  to  have  been  the  intention  of  the  parties  by 
this  reservation.  There  seems  to  me  to  he  clearly  a  distinction  made  between  -what  was 
to  be  done  within  the  limits  of  the  demised  premises,  and  what  was  to  be  done  imder 
a  sort  of  servitude  created  over  the  property  of  the  lessor.  Within  these  limits  the 
leasees  might  justifiably  do  all  that  is  done  according  to  the  usual  course  of  mining  in 
such  a  district,  whatever  might  be  the  consequence  to  the  lessor  or  his  tenants ;  but 
beyond  these  limits,  although  upon  the  adjoining  property  of  the  lessor,  they  might,  for 
the  conveniency  of  their  own  works,  open  cuts,  levels,  &c.,  they  were  not  permitted  to 
do  anything  which  would  incommode  or  obstruct  the  works  of  the  lessor,  or  of  the  other 
tenants  of  the  lessor.  The  provision  for  making  reparation  for  damage,  and  for  giving 
the  ore  obtained  in  the  exercise  of  this  power,  seems  to  show  clearly  that  the  qualifica- 
tion ia  confined  to  the  exercise  of  the  power  beyond  the  limits  of  the  mines  which  were 
demised.  It  is  said  that  the  occupiers  of  the  mines  on  the  lower  level  may  thus  be 
exposed  to  a  perilous  liability  of  being  drowned  or  flooded.  But  the  occupiers  of  the 
mines  on  the  higher  level  are  only  empowered  to  do  within  their  own  limits  what  may 
be  done  prudently  in  the  ordinary  course  of  mining,  and  they  certainly  would  not  be 
justified  in  incautiously  tapping  a  tarn,  and  so  inundating  the  country  below.  It  must 
be  recollected  that,  without  any  convention,  the  occupier  of  a  lower  field  holds  it  imder 
the  servitude  of  receiving  the  natural  drainage  from  an  adjoining  field  on  a  higher  level, 
and  that  by  convention  property  may  be  subjected  to  a  serious  peril,  from  which  it  would 
otherwise  be  protected.  Of  this  we  have  a  striking  example  in  the  case  of  Rowbottom 
V.  Wilson,  6  Ellis  and  Blackburn,  593 ;  27  Law  Journal,  Queen's  Bench,  61,  in  Error 
in  the  Exchequer  Chamber.  I  may  likewise  refer  your  Lordships  to  the  case  of 
Sndth  V.  Kenwick,  6  Ellis  and  Blackburn,  Queen's  Bench  Reports,  515, — in  some  of  its 
circumstances  not  unlike  the  present,  in  which  it  was  laid  down  that  it  is  the  right  of 
each  of  the  owners  of  adjoining  mines,  where  neither  mine  is  subject  to  any  servitude  to 
the  other,  to  work  his  own  mine  in  the  manner  which  he  deems  most  convenient  and 
beneficial  to  himself,  although  the  natural  consequence  may  be,  that  some  prejudice  will 
accrue  to  the  owner  of  the  adjoining  mine,  so  long  as  such  prejudice  does  not  arise  from 
the  malicious  or  negligent  conduct  of  his  neighbour.  I  have  only  further  to  mention 
the  complaint  of  the  appellants  that  the  issues  proposed  by  them  were  not  granted.  I 
think,  my  Lords,  that  a  trial  of  those  issues  was  most  properly  refused,  for  both  parties 
requested  that  the  Court  would  decide  the  question  of  law  which  arose  on  the  facts  as 
they  then  stood ;  and,  according  to  the  allegations  of  the  appellants  themselves,  these 
questions  of  law  must  be  decided  against  them.  If  they  have  sustained,  or  may  here- 
after sustain,  damage  from  the  operations,  it  must  be  considered  damnum  absgue  injuria. 
For  these  reasons,  my  Lords,  I  am  of  opinion  that  the  interdict  was  properly  recalled, 
and  that  the  appeal  should  be  dismissed  with  costs.  My  Lords,  I  am  authorized  by  my 
noble  and  learned  friend,  Lord  Chelmsford,  who  heard  the  whole  of  the  argument,  to 
say  that  he  entirely  agrees  with  me  in  that  opinion. 

£jord  Brougham, — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend,  in 
the  conclusion  at  which  he  has  arrived.  I  only  lament  that  the  points,  which  are  really 
very  few  in  this  case,  I  may  say  really  only  one,  namely,  the  construction  of  the  clause 
of  reservation,  has  not  been  made  by  the  proceedings  in  the  Court  below  the  only  point 
before  us,  and  then  we  should  have  been  spared  this  enormoiis  mass  of  discussion  in  the 
shape  of  various  papers,  books,  and  documents,  and  the  argmnents  founded  upon  them. 
The  case  lies  in  a  very  narrow  compass.  I  entirely  agree  with  my  noble  and  learned 
[677]  friend  in  his  observations,  both  upon  the  first  and  upon  the  main  point.  The 
main  point  is  the  construction  of  the  reservation ;  and  really  though  the  reasons  given 
by  my  noble  and  learned  friend  for  differing  the  two  cases,  of  a  power  given  as  to  the 
whole,  and  a  power  given  as  to  a  particular  part,  seem  perfectly  cogent,  I  cannot  help 
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thinking  that  the  reading  of  the  words  themBelves  leaves  no  doubt  whatever  that  the 
reservation  is  the  same  in  the  leases  to  both  parties — ^both  to  the  Scots  Mines  Co.  and  to 
the  Leadhills  Mining  Co.,  with  merely  verbal  exceptions.  The  words  are,  '^reserriiig 
always  the  use  of  all  shafts,  sumpts,  cuts,  levels,  drifts,  or  other  waygates  "  (it  is  chiefly 
as  to  the  waygates  that  the  question  arose),  "  already  made  or  to  be  made  within  the  whole 
grounds  hereby  let  to  the  said  governor  and  company,  except  engine  shafts  alone,  with 
power  of  sinking  and  driving  within  the  said  whole  grounds  for  the  conveniency  of  bis 
or  their  other  works,  in  so  far  as  the  same  can  be  done  without  incommoding  or  inter- 
rupting the  said  governor  and  company,  their  own  proper  works,  which  are  always  to 
have  the  preference  in  such  cases.''  Now,  the  question  is,  whether  these  words,  "  in  so 
far  as  the  same  can  be  done,"  are  referable  to  the  first  antecedent,  namely,  "  the  use," 
and  so  forth,  or  to  the  last  antecedent,  namely,  "the  power  of  sinking  and  driving." 
Now,  I  agree  that  a  mere  grammatical  error,  which  may,  in  many  cases,  amount  to 
nothing  more  than  a  verbal  error,  might  signify  little ;  but  when  we  come  to  consider  the 
construction  of  the  whole  of  this,  we  must  see  whether  a  sensible  construction  is  given 
to  the  sentence,  by  the  contention  that  this  qualification,  "  in  so  far  as  the  same  can  be 
done,"  refers  to  the  firsts  and  not  to  the  immediate  last  antecedent.  Now,  see  how  it  is: 
**  in  so  far  as  the  same  can  be  done  without  incommoding  or  interrupting  the  governor 
and  company ; "  what  is  the  antecedent  to  "  the  same  1 "  what  is  it  that  is  signified  by 
"  the  same  V*  It  is  contended  that  it  means  the  use  of  all  shafts  and  waygates ;  but  is 
it  a  sensible  construction  to  say  that^  "  in  so  far  as  the  same  can  be  done  without  injury, 
and  so  forth,"  can  possibly  apply  to  the  use  of  the  waygates?  but  if  the  words,  "in  so  &r 
as  the  same  can  be  done,"  are  taken  as  applying  to  the  last  antecedent,  viz.,  "  the  pover 
of  sinking  and  driving  within  the  said  whole  grounds  for  the  convenience  of  his  or  their 
other  works ; "  that  is  perfectly  intelligible  and  rational — that  is,  in  so  far  as  the  same 
can  be  done,  the  sinking  and  the  driving  can  be  done,  no  doubt.  I  therefore  really  have  no 
doubt  whatever,  upon  die  construction  of  this  qualification  in  the  reservation  clause,  that 
it  applies  to  the  last  antecedent,  "  sinking  and  driving  within  the  whole  grounds ; "  and 
the  reason  given  by  my  noble  and  learned  friend  why  there  should  be  a  difference  as  to 
the  grounds  beyond  the  scope  of  the  lease  and  the  whole  groimds,  appears  to  be  perfectly 
unanswerable.  My  Lords,  my  noble  and  learned  friend  referred  to  a  case  which  is  now 
pending  before  this  House,  of  Chasemore  v.  Richards,  upon  which  the  unanimous  opinion 
of  the  Judges  has  been  given ;  but  we  have  not  yet  disposed  of  it.^  I  mentioned  to  my 
noble  and  learned  friend,  while  he  was  speaking,  that  there  would  be  no  doubt  as  to  the 
House  of  Lords  agreeing  with  the  learned  Judges, — although  I  believe  there  will  be 
some  doubt  upon  that  subject  on  the  part  of  one  of  your  Lordships — at  least  I  believe  he 
has  not  yet  come  to  agree  in  opinion  with  the  learned  Judge ;  but  I  may  mention  that 
the  opinion  which  has  been  given  is  not  only  the  unanimous  opinion  of  the  learned 
Judges  who  heard  the  case  here,  but  that  it  is  an  affirmance  of  an  unanimous  opinion  of 
the  Court  Exchequer  Chamber.     There  was  some  difference  in  the  Court  of  Exchequer. 

My  noble  and  learned  friend  near  me  (Lord  Wensleydale)  held  the  opinion  which 
was  overruled  by  the  Court  of  Exchequer  Chamber,  and  it  is  possible  that  he  may  still 
adhere  to  his  former  opinion. 

Lord  Cranworth, — My  Lords,  I  have  very  little  indeed  to  add  to  what  has  already  been 
said  by  my  noble  and  learned  friend  on  the  woolsack  and  my  noble  and  learned  friend 
opposite.  My  Lords,  with  regard  to  the  first  point  of  complaint,  namely,  that  the  works 
that  were  carried  on  by  the  respondents  tended  to  injure  the  appellants'  works,  by 
obstructing  the  flow  of  certain  water  that  used  formerly  to  go  into  the  Shortcleugh  bum, 
by  choking  up  the  Katystake  burn,  that  part  of  the  case  was  in  truth  abandoned — ^not 
absolutely  abandoned,  but  nearly  so — ^in  the  argument.  It  has  been  decided  upon 
principles  that  are  applicable  as  well  to  the  law  of  Scotland,  indeed  to  the  law  of  all 
coimtries,  as  to  the  law  of  England,  that  if  the  obstructing  of  a  stream  which  you  have 
made  yourself  merely  temporarily  for  the  purpose  of  facilitating  the  working  of  your  own 
mines,  does  cause  injury  to  anybody  who  has  temporarily  benefited  by  what  you  have 
been  doing,  it  is  clearly  damnum  sine  injurid  ;  you  have  a  right  to  stop  up  the  stream ;  it 
is  no  longer  necessary  for  your  ovm  objects.  My  Lords,  on  the  pleadings  here  the  case 
is  rather  hinted  at  than  distinctly  alleged,  that  not  only  the  water  was  obstmcted  by 


This  case  has  since  been  affirmed — see  33  L.  T.  Rep.  350. 
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stopping  the  Katystake  burn,  but  also  that  the  percolation  was  impeded.  I  do  not  think 
the  case  is  very  ^stinctly  made  on  the  pleadings ;  but  even  if  it  were,  I  should  still  agree 
that  that  was  also  damnum  sine  injurid ;  because  (if  for  no  other  reason)  the  fact  of  such 
an  obstruction  as  that  is  only  to  be  ascertained  by  the  opinions  of  scientific  men,  and 
I  think  never  can  be  the  subject  of  any  common  law  right.  I  do  not  know  whether 
your  Lordships  may  entirely  agree  in  that.  But,  upon  the  whole,  I  think  that,  on  both 
these  grounds,  there  is  not  a  pretence  for  any  complaint  on  the  first  part  of  the  case, 
namely,  the  obstruction  of  the  water  that  used  to  flow  into  the  Shortcleugh  burn. 
Indeed,  that  was  not  the  main  part  of  the  case.  The  main  part  of  the  case  relied  on  was 
the  latter  branch,  viz.,  that  by  the  mode  in  which  the  respondents  are  now  working  the 
upper  levels,  they  cause  an  increased  quantity  of  water  to  flow  down  the  levels  into  the 
lower  mines,  the  mines  of  the  appellants,  and  thereby  occasion  them  injury.  But 
I  think,  on  this  part  of  the  case  also,  that  the  appellants  have  no  ground  of  complaint. 
What  they  say  is,  that  the  respondents,  by  pushing  their  works  in  the  upper  mines, 
will  cause  an  increased  body  of  water  to  flow  down  the  Poutshiel  level,  and  so  cause 
damage  to  them ;  and,  upon  these  pleadings,  it  must  be  assumed  that  that  is  the  truth  ; 
but  then,  if  that  is  so,  I  am  of  opinion  that  the  damage  is  daynnum  sine  injurid.  The 
landlord  expressly  reserved  to  himself  and  his  lessee  of  the  upper  mines  the  use  of, 
"  intei'  alia^"  the  levels  of  the  lower  mines.  This  must  mean  the  use  of  the  levels  for 
all  ordinary  mining  purposes,  that  is,  to  let  the  water  of  the  upper  mines  flow  through  those 
levels ;  otherwise  there  would  be  no  meaning  in  such  a  reservation.  It  is  admitted  that 
the  respondents  are  doing  nothing  which  is  not  in  the  ordinary  course  of  mining  opera- 
tions. But,  my  Lords,  it  is  said  that  this  reservation,  according  to  the  true  construction 
of  the  deed,  is  qualified  by  the  words,  "  in  so  far  as  the  same  can  be  done  without  incom- 
moding the  other  parties  :  "  the  words  are  these, — **  Reserving  always  to  the  Earl  and 
his  foresaids,  or  to  any  others  to  whom  he  has  already  let  or  may  let  the  mines  in  his 
£uljacent  grounds,  the  use,  inter  alia,  of  all  levels  already  made  or  to  be  made  within 
the  bounds  of  the  mines,  which  are  already  let,  with  power  of  sinking  and  driving  within 
the  said  whole  ground  (that  is,  the  grounds  of  both  parties),  for  the  conveniency  of  his 
or  their  other  works,  in  so  far  as  the  same  can  be  done  without  incommoding  or  inter- 
rupting the  said  governor  and  company,  their  own  proper  works."  The  question  is, 
whether  this  qualification  extends  to  all  that  has  gone  before,  or  only  to  the  sinking 
and  driving.  Now,  I  think  it  appears  clear,  upon  the  context,  that  it  must  be  referred 
to  the  sinking  and  driving  only,  for  two  reasons, — in  the  first  place,  if  it  were  to  extend 
to  the  former  part  of  the  reservation,  it  would  make  the  reservation  absolutely  nugatory, 
because  it  is  admitted  that  you  cannot  have  water  flow  from  your  neighbour's  mines  into 
yours  w^ithout  doing  some  damage,  or  at  least  some  inconvenience,  to  your  level  by  reason 
of  that  additional  flow  of  water  :  it  never  could  be  meant,  therefore,  that  a  reservation 
should  be  made  which  was  perfectly  idle  for  the  purpose  for  which  it  was  made — and 
in  the  next  place,  I  think  so  upon  the  words  themselves,  because,  as  has  been  pointed 
out  by  my  noble  and  learned  friend  opposite,  the  words  are,  "  the  power  of  sinking  and 
driving  within  the  said  whole  ground  for  the  conveniency  of  his  or  their  other  works,  in 
so  far  as  the  same  can  be  done  without  incommoding  or  interrupting."  That  is  very 
rational  if  that  reservation,  in  so  far  as  it  can  be  done,  is  confined  to  the  sinking  and 
driving,  because  that  is  an  act  that  is  done,  and  the  words  are  applicable  to  that ;  and 
it  was  necessary  to  make  such  a  reservation  where  the  parties  were  authorized  to  sink 
and  drive  in  other  lands  than  those  in  which  their  other  mines  were  situated.  Upon 
the  whole,  therefore,  my  Lords,  I  entirely  concur  with  my  noble  and  learned  friend  in 
thinking  [578]  that  this  appeal  ought  to  be  dismissed,  and  dismissed  with  costs. 

Lord  Wensleydale. — My  Lords,  I  took  no  part  in  the  hearing  of  this  case  since  the 
first  part  of  it  was  disposed  of,  and  therefore  I  ought  not  to  give  any  opinion  upon  it ; 
and  I  should  not  have  risen  except  to  advert  to  the  circumstance  that  my  noble  and 
learned  friend  on  the  woolsack  has  cited  the  case  of  Chasemore  v.  Richards  as  if  it  had 
been  finally  decided, — ^it  yet  remains  for  the  decision  of  your  Lordships  upon  the  opinion 
of  the  learned  Judges. 

Interlocutors  affirmed,  and  appeal  dismissed,  with  cods. 
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XXXI.  Jurist  596.     1st  Div. — Lord  Kinlooh. 
Dickson,  Dk  Wolf,  and  Co.,  and  Others,  Pursuers. — A.  R,  Clark, 
James  Wilkin  and  Others,  Defenders. — C.  F.  Shand. 

Juriadiction — Foreigner — Arrestment  Jurisdictionis  fundandse  causa — Process. — Hdd  by 
the  Lord  Ordinary  (and  acquiesced  in)  that  jurisdiction  was  competently  estahhahed 
against  a  foreigner  hy  an  execution  of  ATTestment  jurisdictionis  fundandce  causOj  thou^ 
it  hore  the  same  date  as  the  execution  of  the  summons  on  which  it  proceeded ;  no 
proof  heing  offered  that  the  execution  of  the  summons  preceded  the  execution  of  the 
arrestment. 

Citation — Foreigner — Process — Indudce. — Held  hy  the  Lord  Ordinary  (and  acquieaoed 
in)  that  personal  citation  on  a  foreigner  in  Scotland,  where  he  happened  to  be,  and 
against  whom  jurisdiction  had  previously  been  established  by  arrestment /tfruMfie/iofitt 
fuTidandce  causa,  proceeds  competently  on  an  indudce  of  fourteen  days. 

The  summons  in  the  present  case,  which  was  signeted  the  25th  January  last,  was,  on 
the  same  day,  executed  against  the  defender  James  Wilkin,  a  domiciled  Englishman, 
personally,  when  he  happened  to  be  in  Leith,  the  inductee  being  fourteen  days.  The 
summons  bore  to  proceed  on  letters  and  an  execution  of  arrestment  jurisdictumit 
fundandce  causa  of  a  ship  belonging  to  the  defender,  and  which  was  then  at  Leith.  The 
letters  and  execution  of  arrestment  were  also  dated  the  25th  January  last. 

The  defender  pleaded  preliminarily — (L)  that  as  the  execution  of  the  arrestment 
and  the  execution  of  the  summons  bore  the  same  date,  there  was  no  proof  that  juriBdi^ 
tion  had  been  established  against  the  defender  prior  to  the  execution  of  the  summons; 
and  (2.)  that  execution  of  a  summons  against  a  foreigner  on  a  short  inducuB  of  fourteen 
days  was  inept. 

The  Lord  Ordinary  (Kinloch)  by  an  interlocutor^  (acquiesced  in)  repelled  these 
preliminary  defences.     His  Lordship  subjoined  the  following 

**Note. — It  is  stated  in  the  condescendence  attached  to  the  smnmons  that  the 
defender,  being  a  foreigner,  letters  of  aTrestment  jurisdictionis  fundandce  cceusa  had  been 
taken  out,  and  arrestment  used  thereon,  'as  the  said  letters  of  arrestment,  which  are 
'  dated  25th  January  1859,  and  execution  thereof  under  the  hands  of  Kobert  Gordon, 
*  messenger-at-arms,  dated  25th  January  1859,  to  be  herewith  produced,  instruct' 

[696]  "  An  execution  of  arrestment  to  this  eifect  has  been  produced. 

"  It  appears  to  the  Lord  Ordinary  that  it  does  not  take  off  the  effect  of  this  arrest- 
ment that  the  summons  bearing  to  proceed  on  it  is  dated  the  same  day.  For  the 
arrestment  may  still  have  been  used  prior  in  date  to  the  smnmons,  as  the  letters  set  forth 
it  was.  There  is  no  law  for  holding  that  a  summons  of  this  description  must  not  be 
raised  till  at  least  a  day  posterior  to  the  arrestment  The  practice,  as  the  Lord  Ordinary 
is  aware,  is  quite  to  an  opposite  effect  In  point  of  principle,  the  instant  that  the  arrest^ 
ment  is  executed  there  is  jurisdiction  for  the  summons.  The  defender  did  not  offer  to 
prove  that,  in  point  of  fact,  the  summons  preceded  the  arrestment  He  rested  on  the 
presumption  arising  from  the  fact  of  their  bearing  date  the  same  day.  This  was  just  to 
plead  that  a  day  must  always  intervene  between  the  writs,  which  appears  to  the  Loid 
Ordinary  untenable. 

"By  the  Bj^esiiae^nt  jurisdiUionis fu/ndandoe  eot^a  jurisdiction  was  fully  constituted 
over  the  defender  in  the  matter  of  the  summons,  as  much  so  as  if  he  had  been  proprietor 
of  a  landed  estate  within  Scotland,  though  resident  in  England ;  jurisdiction  being  con- 
stituted, the  defender  became  liable  to  a  personal  citation  if  found  within  Scotland,  just 
as  a  Scottish  landed  proprietor  would  be.  But  it  appears  to  the  Lord  Ordinary  that 
personal  citation  witliin  Scotland  involves,  in  all  cases,  as  its  correlative,  the  Sorter 
inductee  of  fourteen  days.  It  is  only  where  edictal  citations  are  necessary,  and  are  given, 
that  a  right  arises  to  the  long  indxusuB,  which  are  exclusively  appropriated  to  ^ctal 
citations." 
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pated  8th  March  last 
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XXXI.  Jurist  637.    8  July  1859.     Ist  Div.— Lord  Kinloch. 

Nbwbll  Burnett  (Glack  Curatory),  Petitioner. — Lord-Advocate 

(Moncreiff),  A.  R  Shand, 

Curator  Bonds — GauHon — Lunatic — PupM  Protection  Aety  12  and  13  Vict,  e,  51,  sect. 
27. — The  curator  bonis  of  a  lunatic  having,  on  the  death  of  his  cautioner,  heen  called 
upon  hy  the  Accountant  of  Court  to  find  caution  of  new,  the  Court  authorized  a  bond 
or  policy  of  "The  British  Guarantee  Association  "  to  be  accepted  instead^ of  a  bond  by 
a  private  individual,  an  implement  of  the  curator's  obligation  to  find  caution  under  his 
appointment.     Terms  of  bond  approved  of  by  the  Court. 

The  petitioner  was  appointed  in  1857  curator  bonis  to  John  Mackenzie,  Esq.  of 
Glack,  in  Aberdeenshire,  his  cautioner  being  (Mcgor  James  Mackenzie)  an  only 
[638]  brother  of  the  lunatic.  The  cautioner  having  recently  died  in  India,  the 
Accountant  of  Court  called  upon  the  petitioner  of  new  to  find  caution  for  the  due  dis- 
charge of  the  curatory.  In  consequence,  the  petitioner  presented  the  present  applica- 
tion, setting  forth — 

"  The  present  income  of  the  estate  under  the  petitioner's  management  amounts  to 
about  L.2000  a  year,  but  it  is  expected  that,  in  consequence  of  the  succession  which  will 
accrue  to  him  through  the  death  of  his  brothers  above  named,  his  yearly  income  will  be 
increased  to  about  L.3000,  and  the  petitioner  himibly  submits  that  this  sum  would  form 
a  proper  limit  to  the  amount  of  the  caution  to  be  found  by  him.  It  is  an  amount  which, 
under  ordinary  circumstances,  and  under  the  regulations  now  in  strict  force  under  the 
statute  above  mentioned,  will  much  exceed  any  sum  belonging  to  the  estate  under  his 
mani^ement,  which  is  likely  at  one  time  to  be  in  the  petitioner's  hands,  or  subject  to 
his  control." 

It  was  suggested  in  the  petition — 

''That  the  bond  or  poHcy  of  the  British  Guarantee  Association,  incorporated  by 
Koyal  Charter,  the  responsibility  of  which  is  now  recognised  and  daily  accepted  in  pre- 
ference to  private  sureties,  by  the  various  departments  of  Government,  and  by  the  Courts 
of  Chancery,  and  the  County  Courts  of  England,  as  well  as  by  banking  and  other  public 
companies,  is  undoubted,  and  is  preferable,  or,  at  all  events,  equal  to  the  security  afforded 
by  bond  granted  by  any  ordinary  private  individual ;  and  that  it  would  be  expedient  and 
proper  to  authorize  the  same  to  be  received  on  behalf  of  the  petitioner." 

The  Pupils'  Protection  Act^  12  and  13  Vict.  c.  51,  sect.  27,  provides — 

"  That  it  shall  be  lawful  to  the  Court  of  Session  or  Court  of  Exchequer,  as  the  case 
may  be,  to  limit,  upon  cause  shown,  the  caution  to  be  found  by  factors,  and  tutors,  and 
curators,  to  a  specified  amount ;  and  also  to  authorize,  if  they  shall  deem  it  expedient, 
bonds  or  policies  of  the  British  Guarantee  Association,  or  other  public  company,  incor- 
porated by  Act  of  Parliament  or  Boyal  Charter,  carrying  on  guarantee  business  within 
Scotland,  to  be  accepted  and  taken  instead  of  bonds  of  caution  by  private  individuals." 

The  prayer  of  the  petition,  accordingly,  was — 

''  To  limit  the  caution  to  be  found  by  the  petitioner  as  curator  bonis  foresaid,  to  the 
sum  of  L.3000,  or  such  other  sum,  more  or  less,  as  to  your  Lordships,  on  report  of  the 
Accoimtant  of  Court,  or  otherwise,  shall  seem  proper ;  and  to  authorize  a  bond  or  policy 
of  the  British  Guarantee  Association  to  be  accepted  and  taken  instead  of  a  bond  of 
caution  by  a  private  individual ;  or  to  do  otherwise  in  the  premises,  as  to  your  Lord- 
ships may  seem  proper." 

The  liord  Ordinary  remitted  to  the  Accountant  of  Court 

"  to  report^  from  the  accounts  and  proceedings  of  the  factory  which  have  been  before 
him,  or  to  which  he  may  have  access,  the  nature  and  extent  of  the  estate  under  the 
petitioner's  management,  and  also  as  to  the  propriety  of  granting  the  prayer  of  the 
present  petition,  or  to  what  extent  it  would  be  proper  and  safe  that  the  same  should 
be  granted." 

The  Accountant  of  Court  reported  that  the  revenue  of  the  estate  was  such  as  the 
petitioner  had  set  forth,  and  that  the  moveable  property  amounted  to  L.4702.  In 
regard  to  the  suggestion  of  the  bond  by  the  British  Guarantee  Association,  he  reported 
as  follows : — 

"The  Accountant  has  had  under  bis  ponsideration  a  report  on  this  subject  presented 
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to  the  Coui-t  by  the  Piincipal  Clerks  of  Session  shortly  after  the  passing  of  the  *  Pupils* 
*  Protection  Act ;  *  and  from  that  source,  as  well  as  from  other  inquiries,  he  has  arrived 
at  the  conclusion  that  the  class  of  security  proposed  is  unexceptionable,  and  that  it  is  in 
every  view  desirable  as  a  substitute  for  bonds  by  private  parties.  In  judging  of  the 
sufficiency  of  caution  offered  by  private  parties,  there  is  in  general  no  reliable  guide. 
The  ostensible  character,  or  at  best  the  supposed  circumstances  of  the  party  at  the 
time,  are  the  main  elements  that  can  be  made  available  in  such  an  estimate,  and  these, 
it  is  almost  unnecessary  to  say,  have  frequently  proved  deceptive.  Even  where  the 
sufficiency  of  the  party  is  at  first  undoubted,  unfortunate  circumstances  too  frequently 
occur  to  alter  his  position ;  and  though  the  Accountant  should  happen  to  know  the 
change  (which  he  never  may),  he  cannot  remedy  it,  if  there  be  not  actual  insolvency. 
Again,  where  the  circumstances  of  the  party  are  positively  known  to  be  sufficient  for  the 
obligation  undertaken,  and  likely  to  continue  so,  it  remains  unknown  how  many  other 
cautionary  obligations  he  may  have  undertaken.  The  Accountant's  impression  at  present 
is,  judging  principally  from  his  official  experience,  that  a  majority  of  the  cautioners  for 
judicial  factors  would  be  found  quite  insufficient  to  meet  the  claims  that  malversation  on 
the  part  of  factors  might  render  them  liable  for.  If,  then,  this  view  of  private  caution, 
which  has  been  impressed  upon  the  Accountant's  conviction  by  the  experience  of  the  last 
ten  years,  is  correct  or  nearly  so,  the  desirableness  of  substituting  bonds  by  a  public  body 
such  as  the  British  Guarantee  Association,  becomes  at  once  obvious ;  and,  indeed,  it  may 
be  presumed  that  some  such  reason  led  to  the  statutory  provision  under  consideration. 
The  Accotmtant  has  therefore  no  doubt  of  the  expediency  of  receiving  such  bonds, 
provided  they  can  be  made  applicable  to  the  circumstances  of  each  particular  factory. 
The  true  difficulty,  and  indeed  the  only  difficulty,  as  the  Accoimtant  conceives,  is  not  as 
to  the  expediency  of  receiving  such  caution,  but  a^  to  limiting  its  amount,  and  he  cannot 
say  that  his  most  careful  consideration  of  this  difficulty  has  entirely  removed  it.  In  the 
present  case  the  income  (leaving  out  of  view  the  recent  accession  of  property)  is,  say 
L.2000,  but  there  is  other  avaOable  property  which  the  petitioner  might  realize,  amount- 
ing to  L.4700.  It  is  therefore  within  the  bounds  of  possibOity,  speaking  by  way  of 
illustration,  that  betwixt  one  audit  and  another,  the  petitioner  might  realize  and  misap- 
propriate L.6700,  for  which  a  cautionary  obligation  limited  to  the  probable  income  of  the 
estate  would  be  clearly  inadequate.  It  is  plain,  therefore,  that  if  the  annual  income  of 
the  estate  merely  is  taken  as  the  measure  of  the  cautioner's  liability,  there  will  be  the 
possibility  of  serious  loss.  To  take  the  whole  estate  that  may,  in  the  course  of  one  year, 
be  in  the  power  of  the  factor  (capital  and  income),  which  in  the  present  case  may  be 
estimated  in  round  numbers  at  L.7000,  would  be  objectionable  on  one  ground  only, 
namely,  the  serious  annual  cost  of  the  guarantee.  It  would  be  still  more  so  in  the  case 
of  estates  consisting  of  moveable  property  alone,  and  the  cost,  it  is  thought,  might  form 
an  insurmountable  obstacle  in  such  cases.  On  the  other  hand,  it  is  optional  on  the  part 
of  factors  to  offer  caution  of  this  kind ;  and  the  Accountant  understands  that  the  rate 
charged  by  the  British  Guarantee  Association  would  be  made  matter  of  arrangement,  and 
considerably  modified  in  cases  where  the  sum  required  to  be  guaranteed  is  large. 

"  If,  however,  as  the  Act  contemplates,  the  Court  should  sanction  the  limitation  of 
caution,  one  very  obvious  advantage  would  be  gained,  namely,  that  total  loss  would  never 
occur ;  and  this  appears  to  the  Accountant  to  be  an  impoi'tant  point  of  contrast  betwixt 
the  proposed  bonds  and  unlimited  private  caution.  It  seems  clear,  then,  that  if  the 
benefits  of  the  Guarantee  security  are  to  be  generally  taken  advantage  of  by  factors,  the 
principle  of  limitation  must  be  recognised  by  the  Court.  This  limitation,  would,  how- 
ever, in  effect  really  apply  to  moveable  estates  chiefly.  In  the  case  of  land  or  household 
property,  a  bond  limited  to  the  nett  annual  rental  would,  for  a  time  at  least,  be  ample 
security,  and  preferable  in  every  view  to  unlimited  private  security. 

"  The  Accountant,  as  at  present  advised,  sees  no  reason  why  bonds  in  such  cases 
should  not  be  encouraged  by  the  Court,  if  tlxe  factors  desire  to  find  security  in  that 
form."  "  These  bonds  or  polices,  it  is  believed,  at  present  are  renewable  from  year  to 
year,  and  may  lapse  therefore  any  year  through  neglect,  or  by  intention  on  either  aide. 
Now,  even  if  it  were  the  duty  of  the  Accountant  to  see  the  annual  premium  receipts 
produced  at  the  audits,  he  could  not  prevent  lapsing,  nor  could  he  force  the  company  to 
renew.  He  could  not  commence  a  remedy  until  the  time  for  effectual  remedy  waa  pro- 
bably gone  past,  and  even  if  he  foresaw  the  evil,  he  does  not  at  present  see  how  he  could 
correct  it.     It  is  possible,  however,  that  such  associations  could  suggest  a  remedy  for 
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this.  For  example,  policies  might  be  for  five  years,  and  renewable  at  the  end  of  the 
fourth  year,  and  with  an  obligation  on  the  part  of  the  company  to  give  a  formal  intima- 
tion to  the  Accountant  of  an  intention  not  to  renew  one  year  before  the  expiry  of  the 
risk." 

[639]  The  Lord  Ordinary  pronounced  the  following  interlocutor : — 

"  I9ih  March  1859. — Having  resumed  consideration  of  the  petition  and  proceedings, 
with  the  report  by  the  Accountant  of  Court,  No.  27  of  process,  before  further  answer. 
Remits  to  Mr.  Edmund  Baxter,  Writer  to  the  Signet,  with  instructions  to  put  himself 
into  communication  with  the  Accountant  of  Court  and  the  British  Guarantee  Association, 
and  to  report  to  the  Lord  Ordinary  the  form  of  bond  ;  and,  if  necessary,  of  any  relative 
writing  or  writings  to  which  the  said  Guarantee  Association  are  willing  to  become  parties, 
which  shall  have  the  eifect  of  constituting  a  permanent  security  to  a  limited  amount  for 
the  intromissions  of  the  petitioner  as  curator  bonis  to  John  Mackenzie." 

Mr.  Baxter  accordingly  framed  a  bond,  which  contained,  inter  atia,  the  following 
clauses : — 

"  Providing  and  declaring  always,  as  it  is  hereby  expressly  provided  and  declared, 
that  the  guarantee  of  tlie  said  Association  is  limited  to,  and  shall  not,  in  any  case,  exceed 
the  foresaid  sum  of  pounds  sterling ;  and  it  is  hereby  agreed,  that  the  Court  of 
Session  shall  have  power,  after  having  ascertained,  by  a  certificate  imder  the  hands  of 
the  Accountant  of  Court,  the  balance  due  by  the  said  Newell  Burnett,  by  an  order  or 
interlocutor  to  be  pronounced  in  the  said  curatory  process,  or  otherwise  to  find  the  said 
Association  liable  as  cautioners  foresaid  for  the  said  sum  of  pounds  sterling,  or  for 
any  smaller  sum,  and  to  decern  therefor,  which  finding  or  decree  shall  be  final  and 
conclusive  against  the  said  Association  ;  and  it  is  hereby  provided  that  if,  at  any  time, 
the  said  Association  shall  desire  to  be  relieved  of  the  guarantee  hereby  undertaken  by 
them,  it  shall  be  in  their  power  to  put  an  end  to  the  said  guarantee  on  the  day 
of  (same  date  as  fixed  for  payment  of  annual  premium  to  A8soctation)y  in  any 
year,  by  lodging  with  the  Accountant  of  the  Court  of  Session,  at  his  office,  a  notice  in 
writing,  setting  forth  their  desire  and  intention  to  be  relieved  of,  and  to  put  an  end  to, 
the  said  guarantee ;  provided  always,  that  the  period  between  the  lodging  of  such  written 
notice,  and  the  said  day  of  ,  shall  embrace  at  least  tliirty  sederunt  days  of 
the  Inner  House  of  the  Court  of  Session  ;  and,  in  the  event  of  such  notice  being  duly 
made  and  lodged  as  aforesaid,  then  the  guarantee  hereby  undertaken  by  the  said  Associa- 
tion, and  all  liability  on  the  part  of  said  Association  funds  and  property  thereof,  and 
individual  members  of  the  same  shall,  from  and  after  the  said  day  of 
ensuing  the  lodging  of  the  said  notice,  cease  and  determine  .  .  .  but  providing 
always  that,  notwithstanding  the  determination  of  the  said  guarantee  in  the  case  above- 
mentioned,  the  same  shall  remain  in  full  force  and  effect  as  regards  all  liabilities  which 
the  said  Association  shall  or  may  have  incurred  under  the  same  prior  to  such  determina- 
tion ; and  I,  the  said  Newell  Burnett,  shall  be  bound  and  obliged,  as  I 

hereby  bind  and  oblige  myself  and  my  foresaids,  to  pay  to  the  said  British  Guarantee 
Association,  the  sum  of  on  the  day  of  in  each  year  during  the  sub- 

sistence of  the  guarantee  hereby  undertaken,  or  until  I  shall  have  substituted  therefor 
another  guarantee  or  bond  of  caution,  with  the  approval  and  to  the  satisfaction  of  the 
Court." 

The  Lord  Ordinary  reported  the  case  to  the  Court. 

At  advising — 

The  Lord  Advocate,  for  the  petitioner,  stated,  that  the  Association  was  subject  to  the 
jurisdiction  of  the  Court ;  and  that  the  premiums  to  the  company  were  to  be  paid  by  the 
curator  himself,  and  not  out  of  the  estate. 

The  Court  pronounced  the  following  interlocutor  : — 

^^8th  July  1859. — On  the  report  of  Lord  Kiiiloch,  limit  the  caution  to  be  found  by 
the  petitioner  as  rurator  bonis  nominated  to  John  Mackenzie,  Esq.  of  Glack,  in  the  county 
of  Aberdeen,  to  the  sum  of  L.4000  sterling,  and  authorize  a  bond  of  the  British  Guarantee 
Association,  in  the  form  of  the  bond  annexed  to  the  report  by  Mr.  Edmund  Baxter,  No. 
28  of  process,  to  be  accepted  instead  of  a  bond  by  private  individuals,  in  implement  of 
the  petitioner's  obligation  to  find  caution  under  his  appointment ;  such  bond  being 
marked  by  the  Accountant  of  Court,  in  terms  of  the  statute,  20  and  21  Vict.  cap.  71, 
sect.  84: f  before  being  received,  and  decern." 
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Angus  Mackintosh,  Pursuer. — SdicUor-Gkneral  (MaiUcmd),  PaUison,   Watum. 

Hugh  Eraser  and  Others,  Defenders. — ^For  Mr.  Eraser  and  Dr.  Glover,  Ghrd&n, 

A.  B.  Shand;  for  Dr.  Weir,  PcUton,  Broun. 

Reparation — Privilege — Agefnt  and  Client — Wrong<me  Detention, — 1.  An  agent  for  a 
party,  who  takes  steps  to  get  him  confined  in  a  lunatic  asylum  as  insane,  is  not  liable 
in  damages,  unless  he  knew  him  not  to  be  insane,  or  interfered  officiously  and  reck- 
lessly, and  without  due  inquiry.  2.  Medical  men,  being  qualified  practitioners,  who, 
after  due  examination,  believe  that  a  party  is  insane,  and  grant  a  certificate  to  that 
efiect,  with  a  view  to  the  party  being  confined  in  a  lunatic  asylum,  are  not  liable  in 
damages,  although  the  party  should  prove  to  have  been  sane. 

See  21  D.  783.  The  circumstances  of  the  case  sufficiently  appear  from  the  previous 
report  and  from  the  Lord  President's  charge  to  the  jury. 

Evidence  having  been  led  and  counsel  heard,  the  Lord  President  charged  the  jury  as 
follows : — 

Grentlemen  of  the  Jury,  I  do  not  think  there  is  much  difficulty  upon  the  evidence, 
although  the  case  is  one  involving  considerations  of  great  importance.  It  is  strange  as 
well  as  unfortunate  that  so  long  a  period  had  been  allowed  to  elapse  between  the 
alleged  wrong  done  to  the  pursuer  and  the  demand  for  reparation — strange  that  a  wrong 
done  in  1852,  and  stated  to  have  been  grievously  felt  then,  should  not  have  been  made 
the  ground  of  demand  sooner ;  and  uoiortunate,  because  you  are  thereby  deprived  of 
evidence  which  might  have  thrown  more  light  on  the  case.  Nevertheless,  the  evidence 
appears  sufficient  to  enable  you  to  get  at  the  truth.  The  issues  which  have  now  to  be 
tried  have  reference  to  matters  which  occurred  in  June  1852 ;  and,  with  regard  to  the 
structure  of  those  issues,  it  is  proper  to  observe  that  there  are  certain  points  which  must 
be  established  by  the  pursuer  in  order  to  entitle  him  to  a  verdict ;  first,  you  must  be 
satisfied  that  at  the  time  about  which  they  were  inquini^  he  was  not  insane;  but) 
second,  although  he  might  not  have  been  insane,  it  is  incumb^t  on  him  to  show  that  the 
defenders  acted  wrongfully.  Taking  first  the  issue  referring  to  Dr.  Glover  and  Dr.  Weir, 
the  medical  men,  the  question  put  to  the  jury  is  : — ^'  Whether,  on  or  about  the  12th  day 
of  June  1852,  the  defenders,  George  Glover  and  Thomas  Graham  Weir,  did  wrongfully, 
and  without  due  inquiry  and  examination,  grant  the  certificate,  the  pursuer  not  being 
then  insane,  nor  in  such  a  state  of  mental  derangement  as  to  require  confinement  in 
a  lunatic  asylum,  to  the  loss,  injury,  and  damage  of  the  pursuer?"  The  terms  of  the 
certificate  were : — "  We,  George  Glover,  surgeon,  and  Thos.  G.  Weir,  Esq.,  M.D.,  hereby 
solemnly  declare,  on  soul  and  conscience,  that,  from  our  own  personal  observation,  and 
from  the  report  of  credible  witnesses,  we  believe  the  foresaid  Angus  Mackintosh  of  Holm 
to  be  in  such  a  state  of  mental  derangement  as  to  require  confinement  in  an  asylum. — 
(Signed)  Gbo.  Glovkr,  surgeon,  Thomas  G.  Wbir,  M.D.,  Edin.,  12th  June  1852," — and 
the  question  is,  whether  the  defenders  granted  tliat  certificate,  the  pursuer  not  being 
insane,  nor  in  such  a  state  of  mental  derangement  as  to  require  confinement  in  a  lunatic 
asylum,  and  whether  they  granted  it  wrongfully.  If  they  were  in  the  full  belief,  in  the 
exercise  of  their  skill  and  judgment,  that  he  was  in  a  state  of  insanity — ^if  they  pro- 
ceeded with  due  deliberation,  and  made  due  inquiry,  then  no  wrong  was  done ;  but  if 
they  were  not  qualified  practitioners,  if  they  knew  the  pursuer  not  to  be  insane,  or  if  they 
made  no  examination  of  him  at  all,  but  granted  the  certificate  at  haphazard,  that  would 
be  wrong.  If  they  did  not  apply  their  minds  to  the  question  of  whether  he  was  insane 
or  not,  but  at  the  solicitation  of  some  person  granted  the  certificate  without  having  formed 
any  opinion  at  all,  and  if  the  certificate  led  to  the  confinement  of  a  sane  man,  tJ^en  that 
was  a  wrong.  But  if  they,  being  qualified  practitioners,  applied  their  minds  to  the  case 
and  proceeded  with  fair  caution,  and  acted  in  good  faith,  that  was  all  that  the  law 
required  in  order  to  [762]  their  protection.  The  best  of  men  may  be  mistaken,  and 
upon  subjects  such  as  this  there  may  exist  differences  of  opinion  among  men  of  very 
great  skill  and  attainments.  I  have  seldom  seen  a  case  in  which  it  was  necessary  to 
resort,  in  a  court  of  justice,  to  the  opinions  of  men  of  skill,  in  which  there  were  not 
opposite  opinions  given ;  and  that  remark  is  as  applicable  to  cases  of  medical  opinion  as 
to  any  other  class  of  cases ;  but  I  have  seldom  seen  a  case  in  which  there  is  so  little  room 
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for  that  remark  as  this.  The  mere  circumstance  that  other  people  might  he  found  to 
express  a  different  opinion  is  not  enough  to  subject  iu  damages  those  persons  who,  with 
a  due  knowledge  of  their  profession,  acted  honestly,  applied  their  minds  faithfully  to  the 
consideration  of  the  case,  and  gave  a  certificate,  upon  soul  and  conscience,  to  the  best  of 
their  judgment  and  skill.  Whether  they  were  acting  in  an  official  capacity,  strictly  so 
called,  or  whether  they  were  exercising  that  profession  to  which  they  belonged,  at  the 
desire  of  private  parties,  the  same  application  of  mind  with  the  same  good  faith  was  re- 
quired, and  nothing  more.  It  is  not  correct  to  say  that,  in  a  case  of  this  kind,  a  profes- 
sional man  had  no  duty  to  perform.  He  had  a  professional  duty,  and  he  had  a  social 
duty  to  perform  ;  and  he  would  be  a  strange  member  of  such  a  profession,  who,  when  lus 
professional  services  were  required  for  the  immediate  safety  of  any  individual,  whether 
in  a  case  of  insanity  or  in  a  case  of  disease,  should  withhold  his  assistance  and  advice. 
It  is  therefore  necessary,  in  such  cases,  that  the  jury  should  proceed  cautiously,  and  that 
persons  exercising  those  professions  for  the  interest  of  the  community  should  not  be 
deterred  from  the  exercise  of  them  by  an  unfair  consideration  of  the  circumstances  under 
which  they  were  exercised,  and  that  society  should  not  be  deprived  of  the  benefit  of  their 
advice  when  its  exigencies  required  it,  for  the  proper  prosecution  of  the  law,  or  for  the 
safety  of  individuals.  On  the  other  hand,  if  they  acted  illegally  and  without  good  faith, 
and  if  they  disregarded  the  proper  considerations  that  ought  to  guide  professional  men, 
they  are  not  entitled  to  ask  the  protection  of  the  law.  The  questions,  therefore,  upon 
the  second  issue  are,  1st,  whether  the  pursuer  has  established  that  he  was  not  insane  at 
the  time ;  and  2d,  whether  the  defenders  acted  wrongfully  in  granting  the  certificate. 

The  first  issue  relates  to  the  other  defender,  Mr.  Fraser,  and  it  asks  whether  he 
wrongfully  confined  the  pursuer,  or  caused  him  to  be  confined,  and  whether  he  wrong- 
fully detained  him,  or  caused  him  to  be  detained,  in  the  asylum,  he  not  being  insane. 
There,  again,  the  burden  is  put  on  the  pursuer  of  showing  that  he  was  not  insane,  and 
that  even  if  he  were  not  insane,  the  defender  acted  wrongfully.  If  he  knew  the  pursuer 
not  to  be  insane,  he  acted  wrongfully — ^if  he  gave  information  to  the  medical  men  which 
he  knew  to  be  false,  so  as  to  mislead  them,  then  he  acted  wrongfully.  If  he,  having  no 
interest  in  the  matter  at  all,  interfered  officiously,  and  recklessly  misled  the  medical  men, 
and  got  a  sane  man  immured  in  an  asylum,  then  he  acted  wrongfully.  But  the  defender 
said  he  was  in  the  position  of  agent  of  the  pursuer,  that  his  friends  were  not  in  the 
locality  at  the  time,  that  he  was  sent  for  to  London,  when  it  was  contemplated  to  take 
measures  with  reference  to  the  pursuer  there,  that.he  communicated  with  Mrs.  Mackintoshi 
his  mother,  and  that  she  authorized  the  step  which  was  taken,  and  that  he  acted  on  the 
opinion  of  the  medical  men.  Whether  that  was  a  true  view  of  the  case  or  no,  is  the 
question  which  the  jury  have  now  to  consider  on  the  evidence.  And,  in  the  first  place, 
has  the  pursuer  established  that  he  was  not  insane  at  the  period  to  which  the  inquiry 
related?  (His  Lordship  reviewed  the  evidence  on  this  point,  remarking  that  all  the 
parties  who  had  come  in  contact  with  the  pursuer  at  the  time  when  he  had  been  confined 
were  of  opinion  that  he  was  insane,  and  that  no  witness  had  been  brought  forward  to  say 
that  at  that  time  he  was  sane.) 

Then  with  regard  to  Mr.  Fraser,  it  was  said  that  he  interfered  rashly  in  this  matter, 
and  that  he  should  have  taken  some  other  course,  which  was  not  explained  exactly,  for 
getting  the  pursuer  put  under  some  other  kind  of  restraint,  instead  of  getting  him  placed 
in  a  lunatic  asylum.  In  considering  the  case  in  that  point  of  view,  two  matters  are 
important.  In  the  first  place,  it  has  been  repeatedly  stated  by  the  counsel  for  the  pursuer 
that  they  imputed  no  improper  motives  to  the  defender  ;  and  in  the  second  place,  it  has 
been  repeatedly  stated  that  the  private  asylum  to  which  he  was  sent  was  of  the  very  best 
kind,  and  the  treatment  of  the  best  kind.  Was  there  anything  wrongous  on  the  part  of 
Mr.  Fraser  then  in  acting  as  he  has  done  1  What  was  the  condition  of  matters  in  which 
he  interfered  ?  He  did  not  go  to  the  police  and  desire  that  the  pursuer  should  be  appre- 
hended. He  had  been  disturbed  in  the  morning  at  a  very  unseasonable  hour,  but  he  had 
not  handed  the  pursuer  over  to  the  police.  On  the  contrary,  he  received  an  intimation 
from  the  police  that  the  pursuer  was  in  custody,  and  not  only  so,  but  an  intimation  from 
the  lieutenant  of  police  that  the  pursuer  was  not  in  a  proper  state  of  mind ;  and  that  was 
not  a  mere  suggestion  of  the  lieutenant's,  for  he  had  been  acting  on  that  opinion,  and  had 
treated  the  pursuer  on  that  assumption.  Mr.  Fraser  was  the  agent  of  the  pursuer,  and 
in  these  circumstances  he  proceeded  to  act,  confessedly  without  any  improper  motive. 
He  knew  what  took  place  in  London,  where  it  had  been  resolved  by  the  pursuer's 
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immediate  relatives  that  certain  steps  should  be  taken  in  the  event  of  his  *^  again  "  getting 
into  a  high  state  of  excitement.  He  knew  from  his  servant  what  had  taken  place  on  the 
journey  from  Stirling  and  at  the  Commercial  Bank  ;  and  if,  instead  of  doing  as  he  had 
done,  he  had  allowed  the  case  to  take  its  course,  it  would  be  difficult  for  any  man  to  say 
that  Mr.  Fraser  would  have  been  free  from  culpable  negligence.  But  he  immediately 
went  to  Fife,  and  explained  the  circumstances  to  the  pursuer's  mother,  and  she  signed 
the  petition  for  her  son's  confinement.  Mr.  Fraser  stated  that  he  told  her  the  nature  of 
the  asylum,  and  mentioned  that  two  or  three  parties  whom  she  knew  were  in  Saughton 
Hall,  and  she  knew  she  was  signing  a  petition  for  a  warrant.  If  the  jury  believe  this, 
the  act  was  the  act  of  the  mother  herself ;  and  it  is  for  you  to  say  whether,  after  due 
consultation  with  her,  and  after  receiving  the  opinions  of  these  medical  gentlemen,  Mr. 
Fraser  had  acted  rashly.  Then  if  the  pursuer  was  rightly  committed  to  the  asylum,  it  is 
difficult  to  say  that  his  detention  was  wrongous,  because  the  law  provides  for  the  libera- 
tion of  persons  committed  to  these  places  as  soon  as  they  are  in  a  state  to  be  liberated  ; 
and  further,  there  are  means  whereby  the  pursuer's  name  might  have  been  obliterated 
from  the  records  of  the  asylum,  which  would  probably  have  been  more  satisfactory  than 
the  proceedings  which  have  been  going  on  for  the  last  three  days  in  Court.  It  is  difficulty 
therefore,  to  say  that  Mr.  Fraser  was  responsible  for  his  detention.  The  evidence  of  Dr. 
Handyside  as  to  his  condition  after  he  made  his  escape  from  the  asylum  has  been  relied 
on  by  the  pursuer,  but  we  have  letters  written  by  Dr.  Handyside  at  the  time,  in  one  of 
which,  addressed  to  Dr.  Low,  he  states  that  the  pursuer  "  is  xmdoubtedly  better  from  the 
treatment  you  subjected  him  to  j  "  and  in  a  certificate  on  soul  and  conscience,  dated  30th 
July  1852,  he  stated  that  Mr.  Mackintosh  "  labours  under  such  bodily  and  mental  indis- 
position as  renders  it  necessary  that  he  should  follow  our  prescriptions  in  quiet  retirement 
at  South  Queensferry,  and  abstain  from  all  cash  intromissions  and  business  transactions 
of  any  character  whatever."  It  is  plain,  therefore,  that  even  at  that  time  Dr.  Handyside 
did  not  think  him  free  from  mental  indisposition  -,  and  indeed  immediately  on  seeing 
him  he  sent  a  male  nurse  to  attend  him.  No  doubt  the  pursuer's  condition  since  had 
not,  so  far  as  could  be  learned,  been  such  as  it  was  before  he  was  confined  in  the  asylum, 
and  we  had  the  evidence  of  two  or  three  witnesses  who  stated  that  on  his  return  to  the 
north  in  August  1852  they  observed  nothing  in  the  least  peculiar  about  him.  But  the 
question  for  the  jury  is  as  to  his  condition  when  he  was  placed  in  the  asylum.  {His 
Lordship,  in  conclusion,  commented  on  the  evidence  of  the  pursuer's  insanity.) 

The  jury  found  for  the  defenders  on  both  issues. 
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East  op  Fife  Railway  Co.  and  William  Baird  of  Elie,  Petitioners. — Lord- 
Advocate  (Moncreiff),  Gordon,  Mackenzie. 

TuLLOCH  and  Others,  Inhabitants  of  Earlsferry,  Respondents. — Young,  A,  Mure. 
Leave  to  Appeal. — Circumstances  in  which  leave  to  appeal  was  refused. 

Tulloch  and  others  brought  an  action  of  right  of  way  through  the  Links  of  Dum- 
barnie,  belonging  to  the  petitioner,  Mr.  Baird,  across  the  line  of  railway  of  the  other 
petitioners.  Defences  were  lodged  to  the  effect — (L)  that  the  pursuers  had  no  legal  title 
or  interest  to  sue,  particularly  in  so  far  as  regarded  a  road  for  horses  and  carts ;  and  also, 
(2.)  that  the  East  of  Fife  Railway  Act,  1855,  having  been  duly  passed,  and  the  railway 
having  been  made  and  constructed  in  the  way  and  manner  authorized  by  the  statute,  the 
action  was  excluded.  They  also  denied  the  existence  of  any  roaii.  The  Lord  Ordinary 
and  the  Court  repelled  the  pleas  of  want  of  title  to  sue  and  legal  bar,  and  subsequently 
issues  were  adjusted  to  try  the  right  of  way.  Against  the  interlocutors  repelling  these 
])leas,  a  petition  of  appeal  was  presented  to  the  House  of  Lords,  which  was  refused,  in 
respect  that  the  judgments  appealed  against  were  interlocutory  judgments,  and  could  not 
be  appealed  without  leave  of  the  Court. 

The  petitioners  now  accordingly  craved  leave  to  appeal. 

The  petitioners  argued,  that  the  present  was  the  best  time  to  decide  the  important 
questions  of  want  of  title  and  legal  bar,  and  they  maintained,  that  by  the  petitioners*  Act 
the  period  fixed  for  the  compulsory  purchase  of  lands  (two  years),  and  the  period  for  the 
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completion  of  the  railway  and  works  (three  years),  had  expired ;  that  thus  the  petitioners 
had  no  power  or  authority  either  to  make  a  level  crossing,  to  acquire  land,  or  to  execute 
the  necessary  works  for  the  purpose  of  carrying  the  alleged  road  over  or  under  the  rail- 
way, except  hy  obtaining  an  Act  of  Parliament  for  that  purpose ;  and  that  there  would 
be  a  great  saving  of  expense  if  the  decision  of  the  House  of  Lords  were  obtained  on  the 
pointe  raised  in  the  defence. 

The  Court,  in  respect  that  the  jury  trial  might  be  concluded  before  Parliament  met, 
refused  leave  to  appeal,  and  found  the  petitioners  liable  in  modified  costs. 
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Duncan  Kennedy,  Complainer. — Pattison, 

Thomas  Linton  and  Alexander  M'Dodgall,  Eespondents. — Gifford. 

Process — Police  Court — Summary  Procedure — Review — JStcUutes  16  and  17  Viet,  c.  67  ; 
9  Geo.  IV.  c.  58. — A  party  having  been  convicted  in  the  Police  Court  "of  the  offence 
charged  against  him,"  on  a  complaint  charging  him  with  contravention  of  the  15th 
section  of  the  Act  16  and  17  Vict.  c.  67,  in  respect  he  bartered  or  sold  spirits  without 
a  certificate,  suspended,  and  pleaded  that  the  proceedings  were  irregular,  in  respect 
(1.)  the  complaint  did  not  set  forth  the  particulars  of  the  offence  charged;  (2.)  the 
charge  was  alternative,  and  the  conviction  ambiguous  and  uncertain ;  (3.)  the  proceed- 
ings were  irregular,  the  trial  having  been  adjourned  twicfe.    The  Court  passed  the  note. 

This  was  a  suspension  of  a  conviction,  sentence,  and  warrant  of  imprisonment, 
pronounced  in  the  Edinburgh  Police  Court  for  alleged  contravention  of  section  15  of  the 
16  and  17  Vict.  c.  67  (Act  for  the  Better  Regulation  of  Public  Houses  in  Scotland). 

Section  15  of  the  Act  provides — 

"  Every  person  bartering  or  selling  spirits  without  having  obtained  a  certificate,  and 
every  dealer  in  groceries,  or  other  provisions  to  be  consumed  elsewhere  than  on  the 
premises,  supplying,  whether  gratuitously  or  otherwise,  spirits  to  be  consimied  on  the 
premises,  shall  be  deemed  guilty  of  an  offence,  and  shall  for  such  offence  forfeit  and  pay 
the  penalties  provided  in  the  30th  section  of  the  Act  9  Geo.  IV.  c.  58." 

The  complaint  in  this  case,  at  the  instance  of  Thomas  Linton,  superintendent  of 
police,  set  forth  that  the  complainer  contravened  the  1 5th  section  of  the  Act,  "  in  so  far 
as,  upon  the  13th  day  of  November  1859  years,  or  about  that  time,  the  said  accused  did, 
in  the  house  in  Cowgate  Head  aforesaid,  occupied  by  the  said  accused  Duncan  Kennedy, 
barter  or  sell  spirits  without  having  obtained  a  certificate." 

The  Judge  granted  warrant  to  cite  the  complainer  to  appear  at  the  Police  Court  on 
5th  December.  The  complainer  accordingly  compeared  on  the  5th  December,  when  the 
case  was  adjourned  till  the  12th,  when,  after  evidence  led  by  the  prosecutors,  the  case 
was  again  adjourned  till  the  19th  December. 

The  respondents  averred  that  the  prosecutor's  case  was  closed  on  the  12th,  and  the 
second  adjournment  was  granted  at  the  request  of  the  complainer,  and  to  enable  him  to 
lead  evidence  in  exculpation. 

On  the  19th,  the  case  proceeded,  and  the  complainer  was  convicted.  The  conviction 
was  in  the  following  terms : — 

"At  Edinburgh,  the  19th  day  of  December  1859  years.  In  presence  of  Robert 
Johnstone,  Esquire,  judge  of  the  police  court  of  Edinburgh,  compeared  Duncan  Kennedy, 
and  the  complaint  being  read  over  to  him,  he  denied  the  same,  but  it  was  proved  against 
him,  by  the  oaths  of  William  Robinson,  a  quarryman,  residing  in  Carrubber's  Close, 
Edinburgh;  David  M*Gill  and  William  Elder,  both  officers  of  the  Edinburgh  police 
establishment ;  and  George  Thomson,  a  carter,  residing  in  West  Smith's  Close,  Grass- 
market,  Edinburgh,  credible  witnesses  ;  and  therefore  the  Judge  convicts  the  said  Duncan 
Kennedy  of  the  offence  charged  against  him,  being  a  second  offence,  and  finds  him  liable 
in  the  sum  of  L.IO  sterling  of  penalty,  and  adjudges  him  to  pay  to  the  complainer  the 
sum  of  L.5  sterling,  being  a  first  part  of  said  penalty,  and  the  remainder  of  said  penalty 
to  Alexander  M*Dougall,  treasurer  of  the  Royal  Infirmary  of  Edinburgh,  for  behoof  of 
that  institution,  and  that  within  four  days  after  the  date  hereof,  with  certification  of 
imprisonment." 


The  complamer  brought  the  present  note  of  suspension,  which  was  refused  by  Lord 
Jerviswoode  in  the  Bill-Chamber,  and  the  complainer  reclaimed. 

The  grounds  of  objection  pressed  in  the  Inner  House  were — (1.)  that  the  complaint 
did  not  sufficiently  specify  the  offence  charged ;  (2.)  that  the  statute  did  not  authorize 
two  adjournments,  and  that  therefore  the  proceedings  were  null ;  (3.)  that  the  complaint 
was  informal,  and  the  conviction  bad,  inasmuch  as  the  complaint  charged  the  com- 
plainer alternatively  with  bartering  or  selling  spirits,  and  the  Judge  convicted  him  of 
the  offence  charged  against  him. 

Section  16  of  the  Act  16  and  17  Vict.  c.  67,  provides  that  offences  against  the  Act 
shall  be  tried  under  the  provisions  of  the  Act  9  Greo.  IV.  c.  58. 

The  23d  section  of  the  Act  9  Greo.  lY.  c.  58,  provides,  in  reference  to  complaints  of 
offences  against  the  terms  of  certificates,  that  "the  complaint  shall  set  forth  the 
particular  breach  or  breaches  of  the  terms  and  conditions  of  the  certificate  complained 
of;"  and  in  the  same  section  it  is  provided  that  when  the  complaint  (of  breach  oi 
certificate)  is  brought  up,  it  shall  be  lawful  for  the  Judge  or  Judges  '*  to  adjourn  the 
hearing  of  such  complaint  to  a  subsequent  day  to  be  by  them  at  that  time  appointed." 

The  30th  section  relates  to  the  offence  of  selling  without  a  certificate,  but  no  special 
provisions  are  made  in  it  as  to  the  terms  of  the  complaint,  and  it  contains  no  enactment 
about  adjournment. 

In  the  schedule  given  in  the  Act  of  a  complaint  of  breach  of  certificate  the  offence 
is  stated  as  follows : — 

"That  C  D,  residing  at  ,  who  keeps  a  common  inn,  alehouse,  or 

victualling  house  there,  imder  a  certificate  in  that  behalf  granted,  and  who  sells  ale,  beer, 
spirits  (or  other  exciseable  liquors)  therein  by  retail,  under  excise  licenses,  has  been 
guilty  of  a  breach  of  the  regulations  of  the  said  certificate,  in  so  far  aa  {state  the 
partieularsy  time^  and  place  of  the  offence)" 

There  are  no  schedules  applicable  to  the  offence  of  selling  without  a  certificate,  but 
it  is  provided  in  a  note  af  cer  the  other  schedules,  that 

"  the  proceedings  against  persons  selling  exciseable  liquors  without  having  obtained  a 
certificate  may  be  similar,  mutatis  mutandis" 

Section  36  of  the  Act  9  Geo.  IV.  c.  58,  provides — 

"  That  no  process  of  review,  by  any  superior  Court,  of  the  judgment  to  be  pronounced 
under  this  Act  by  such  Justices  of  the  Peace,  quarter  sessions,  or  the  Sheriff,  shall  be 
competent,  either  by  advocation,  suspension,  reduction,  or  otherwise." 

Argued  for  the  complainer — 

The  Act  required  a  more  specific  statement  of  the  offence  charged.  What  was 
charged  was  not  necessarily  any  offence.  If  a  man  sold  whisky  in  a  bonded  warehouse 
duty  free,  he  would  come  under  the  description  of  the  offence  in  the  charge.  The 
offences  of  bartering  spirits  and  of  selling  them  were  quite  different ;  it  was  impossible 
to  say  to  which  charge  the  conviction  applied — King  v.  North,  5th  May  1825,  6 
Bowling  and  Ryland,  143;  King  v.  Payne,  1826,  7  Dowling  and  Ryland,  [608]  67a 
The  proceedings  were  meant  to  be  summary.  No  reason  was  given  for  the  second 
adjournment.  It  was  of  pressing  necessity  to  prevent  delays  by  adjournment  in  pro- 
ceedings before  magistrates  and  justices  of  the  peace. 

Argued  for  the  respondents — 

Review  was  excluded  by  the  36th  section  of  the  Act  of  9  Geo.  IV.  The  offence  was 
charged  with  sufficient  precision  and  detail,  looking  to  the  provision  of  the  statute.  The 
offence  with  which  the  complainer  was  charged  was  contravention  of  the  15th  section  of 
the  Act ;  the  particulars  were  that  he  bartered  or  sold  spirits  without  a  license.  The 
offence  of  which  he  was  convicted  was  contravention  of  the  section  of  the  Act.  On  die 
day  of  the  second  adjournment  the  complainer  had  appeared,  and  had  stated  no  objection. 
He  was  now  foreclosed.  It  was  out  of  the  question  to  deny  to  the  magistrate  absolutely 
all  power  of  a  second  adjournment.  That  might  be  absolutely  necessary  to  enable  the 
accused  to  meet  the  evidence  led  for  the  prosecution ;  and  that  was,  in  point  of  fact,  the 
reason  of  the  second  adjournment  in  this  case. 

The  Court,  being  of  opinion  that  the  questions  raised  were  serious  and  important, 
recalled  the  interlocutor,  and  remitted  to  the  Lord  Ordinary  to  pass  the  bill. 

fS.C.  22  D.  1117.] 
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The  Kev.  Dr.  Gkant,  Collector  of  the  Ministers*  Widows'  Fund,  Appellant. — 

Spottiswoode  arid  Robertscm, 

The  Bev.  Archibald  Livingston  and  Executrix,  Eespondents. — 

Deans  and  Bogers, 

M  k  contra. 

Church — Ministers*  Widows*  Fund — Stipend^  Vacant — Statutes  5i  G^o.  III.  c.  169  > 
1592,  c.  117 — Interdict, — A  minister  having  been  found  guilty  by  the  presbytery,  on 
a  liable  concluding  for  his  deposition,  obtained  an  interdict  against  any  church  judica- 
tory pronouncing  sentence  against  him  in  the  process.  Thereafter,  the  General 
Assembly  having  pronounced  sentence  of  deposition,  he  obtained  two  other  interdicts 
against  carrying  the  same  into  execution,  and  against  any  presentation  being  issued, 
and  with  the  view  of  being  continued  in  the  performance  of  his  duties  as  minister. 
Ultimately,  all  the  interdicts  having  been  reduced,  a  competition  took  place  between 
him  and  the  collector  of  the  Ministers'  Widows'  Fund,  who  claimed  the  stipend,  from 
the  date  of  the  sentence  of  deposition,  as  vacant  stipend.  Circumstances  in  which 
the  claim  for  the  Widows'  Fund  was  repelled,  and  the  late  clergyman  preferred. 
Affirmed,  on  appeal,  by  the  House  of  Lords. 

See  13  D.  394,  20th  December  1850. 

Dr.  Grant  appealed,  maintaining,  in  his  case,  that 

the  interlocutor  complained  of  was  contrary  to  the  provisions  of  the  Act  of  the  Parlia- 
ment  of  Scotland,  1592,  cap.  117,  and  to  those  of  the  54th  Geo.  III.  cap.  169,  intituled 
''  An  Act  to  amend  and  render  more  effectual  an  Act  passed  for  the  better  raising  and 
securing  a  fund  for  a  provision  for  the  widows  and  children  of  the  ministers  of  the 
Church  of  Scotland,"  and  is  ii^jurious  to  the  rights  of  the  appellant,  as  general  collector 
of  the  said  fund,  under  and  by  virtue  of  these  Acts. 

The  respondents  supported  the  judgment  on  the  following  grounds : — 

1.  No  vacancy  in  the  parish  of  Cambusnethan  was  created  by  the  sentence  of 
deposition  pronounced  against  Mr.  Livingston  by  the  General  Assembly,  on  the  27th  May 
1842,  in  respect  the  sentence  could  not  receive  any  civil  effect — the  patron  having  been 
interdicted  by  the  civil  court  from  presenting  to  the  benefice,  and  the  church  judicatories 
having  been  interdicted  from  carrying  it  into  effect ;  and  in  respect  that,  during  the 
suspension  of  the  operation  of  the  said  sentence  by  the  interdicts  of  the  Court  of  Session, 
Mr.  Livingston  continued  in  possession  of  the  benefice. 

2.  Mr.  Livingston  having  been  maintained  in  possession  of  the  benefice,  during  the 
period  embraced  in  the  competition,  by  the  interdicts  of  the  Court  of  Session,  and  having, 
by  legal  authority,  discharged  all  the  functions  of  minister  of  the  parish,  was  entitled 
to  draw  the  stipend  payable  for  the  period  in  question. 

3.  Generally,  the  parish  not  having  been  vacant  during  the  period  embraced  in  the 
competition,  there  is  no  foundation  for  the  claim  of  the  appellant  to  be  preferred  to  the 
fund,  which  was  not  vacant  stipend,  in  the  sense  and  meaning  of  the  Act  of  Parliament. 

rei5]  Bolt,  Q.C.,  and  R,  Palmer,  Q.C.,  for  the  appellant — 

the  interlocutor  of  the  Court  below,  repelling  the  claim  for  the  Widows'  Fimd,  was 
wrong.  The  respondent  was  deposed  in  May  1842,  and  the  sentence  was  regularly 
intimated,  and  executions  of  intimation  duly  reported  to  the  presbytery  and  the  patron. 
The  stipend  was  vacant  from  that  date  within  the  meaning  of  the  Ministers'  Widows' 
Fund  Act,  54  Geo.  III.  cap  169  ;  1592,  cap.  117 ;  1685,  cap.  18.  The  collector  of  the 
Widows'  Fund  is  put  in  place  of  the  patron,  who,  by  the  prior  statutes,  was  bound  to 
apply  the  stipend  due  from  1842  to  pious  uses.  It  is  said  that  there  was  an  interdict 
which  suspended  the  sentence.  But  that  interdict  was  applied  for  on  grounds  which 
were  not  maintainable,  as  was  afterwards  settled  by  the  case  of  Livingston  v.  Proudfoot, 
8  D.  B.  M.  898 ;  6  Bell's  Ap.  Cas.  469.  The  other  interdicts  were  also  quite  imfounded, 
and  therefore  due  effect  ought  to  be  given  to  the  sentence  of  the  Assembly,  as  if  no 
interdict  had  ever  been  granted.  The  respondent's  title  was  determined  to  be  bad,  and 
must  be  taken  to  have  been  bad  from  the  date  of  the  sentence,  and  to  draw  back  to 
that  date.     The  bar  created  by  an  interdict  is  not  like  the  temporary  suspense  caused 
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by  an  appeal,  for,  till  the  appeal  is  decided,  the  cause  is  not  properly  and  conclusively 
decided  on  the  merits,  whereas  a  sentence  stopped  by  an  interdict  is  final  and  conclusive 
at  once,  provided  it  was  within  the  jurisdiction  of  the  Court.  Hence  the  intermediate 
possession  must  be  regulated  by  the  sentence,  whenever  it  is  ascertained  as  the  result 
that  that  sentence  was  valid  and  competent.  The  Court  is  not  bound  to  declare  the 
intermediate  possession  valid  merely  because  it  was  protected  by  its  own  interdict,  for 
an  interdict  can  be  declared  void,  and  reduced  like  any  other  act,  and  the  possession 
under  it  may  be  declared  to  be  wrongous,  especially  when  it  is  considered  interdicts 
are  often  granted,  in  the  first  instance,  without  argument.  In  Gordon  v,  L.  Kinnoull, 
4  Bell's  Ap.  Cas.,  the  House  inquired  into  the  reason  of  the  prolonged  vacancy  of  the 
benefice,  and  ordered  the  accumulated  stipend  to  be  paid  to  the  Widows*  Fimd,  because 
it  was  the  fault  of  the  presbytery  and  not  of  the  collector  of  the  fund ;  so  also  in  Clark 
V.  Presbytery  of  Dunkeld. 

Anderson,  Q.C.,  and  Mundell,  for  the  respondents — 

The  question  is,  whether  the  stipend  was  vacant,  in  1842,  from  the  date  of  the 
sentence  of  deposition.  The  mere  sentence  of  itself  does  not  create  a  vacancy.  It 
was  necessary  for  the  sentence  to  be  extracted,  and  for  the  civil  court  to  give  effect  to 
the  sentence  by  ejecting  the  incumbent,  and  this  was  never  done.  The  sentence  was 
merely  an  inchoate  act,  and  all  the  ulterior  effects  of  it  were  suspended  by  the  interdicts. 
The  question  is,  therefore,  whether  the  Court  of  Session  could  declare  a  vacancy  to 
exist  before  the  interdict  was  recalled.  The  interdict  was  a  good  title  of  possession,  and 
the  fact  of  the  possession  continuing  good,  and  the  duties  being  discharged  by  the 
respondent,  necessarily  inferred  that  no  vacancy  had  yet  occurred. 

Lord  Chancellor, — My  Lords,  I  am  of  opinion  that  the  interlocutor  appealed  against 
ought  to  be  affirmed.  There  are  two  grounds  upon  which  it  has  been  supported.  The 
one  is  the  necessity  of  an  extract  of  the  sentence ;  the  other  is  the  interdict,  which  was 
in  full  force  at  the  time  that  the  suit  of  multiplepoinding  was  commenced.  Upon  the 
first  ground  I  do  not  feel  so  strongly  as  upon  the  second.  Upon  the  first  I  should  have 
entertained  serious  doubts,  but  I  hardly  think  it  necessary  for  me  to  give  any  opinion 
upon  the  first  ground,  because  upon  the  second  I  entertain  no  doubt  whatever. 

Now,  my  Lords,  I  will  assume  that  the  sentence  of  the  presbytery  on  the  27th  of 
May  1842  was  regular  and  valid,  and  that  that  was  a  sentence  of  deprivation  ;  and  that, 
if  there  had  been  no  interdict  and  no  extract  of  the  sentence,  it  would  have  made  the 
benefice  vacate,  so  that  there  would  have  been  a  vacancy  from  that  time.  But  it  seems 
to  me  that,  when  there  was  on  the  following  day  an  interdict  by  lawful  authority,  for- 
bidding any  party  whatsoever  to  do  anything  under  that  sentence,  that  that  prevented 
Dr.  Grant,  until  the  interdict  should  be  recalled,  from  lawfully  claiming  the  vacant 
stipend. 

Now  the  prayer  of  the  interdict,  which  was  granted  in  the  terms  of  the  prayer,  was, 
"  May  it  please  your  Ix)rd8hips  to  suspend  the  proceedings  and  sentence  complained  of, 
and  to  interdict,  prohibit,  and  discharge  all  execution  and  intimation  of  the  same,  and 
all  pretended  proceedings  in  furtherance  or  pursuance  of  the  same,  and  any  attempt  in 
any  way  whatever  to  carry  the  same  into  effect,  and  from  doing  any  act  or  thing  pre- 
judicial to  the  status,  rights,  and  privileges  of  the  complainer  as  such  incumbent." 

Now  this  was  an  interdict  which  the  Court  of  Session  had  an  undoubted  right  to 
pronounce,  and  which,  by  the  law  of  Scotland,  ought  to  have  been  obeyed.  I  say  that 
that  prevented  Dr.  Grant,  while  it  was  in  force,  from  claiming  from  the  heritors  of  the 
[jarish  the  vacant  stipend,  or  rather,  the  stipend  which  might  otherwise  have  been  con- 
sidered the  vacant  stipend.  That  was  doing  something  in  execution  of  the  sentence, 
and  attempting  to  carry  the  same  into  effect,  because  it  was  by  virtue  of  that  sentence 
that  the  benefice  became  vacant,  and  that  Dr.  Grant,  representing  the  Widows'  Fund, 
had  a  right  to  the  vacant  stipend.  That  was  doing  an  act  prejudicial  to  the  status  and 
privileges  of  the  complainer  as  such. 

Now,  let  us  see  what  was  the  state  of  things  at  that  time.  The  sentence  of  depriva- 
tion pronounced  by  the  General  Assembly  was  impeached  upon  the  ground  that  it  was 
pronounced  by  a  tribunal  not  properly  constituted ;  that  the  tribunal  so  constituted  had 
no  jurisdiction  ;  and  that,  therefore,  that  sentence  of  deprivation  was  tmlawful,  and  null 
and  void.  That  was  a  very  grave  question  to  be  determined.  The  effect  of  the  presence 
of  those  ministers  quoad  stern ,  who  were  not  properly  members  of  the  Assembly,  was  a 
new  question,  and  by  no  means  without  difficulty.     That  sentence  was  brought  before  this 
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House,  and  after  long  disciission  it  was  held  that  the  sentence  had  been  properly  pro- 
nounced. But  the  House  might  have  been  of  a  contrary  opinion,  and  in  that  case  the 
interdict  would  not  have  been  recalled,  and  Mr.  Livingston  would  have  remained  the 
incumbent  of  Cambusnethan,  and  entitled  to  all  the  profits  of  the  living.  Therefore, 
until  that  was  determined,  it  was  impossible  to  say  whether  the  sentence  was  a  good  or 
valid  sentence  or  not.  The  proceeding  on  which  the  interdict  was  granted  was  not, 
strictly  speaking,  an  appeal,  because  the  Court  of  Session  is  not  an  appellate  court  from 
the  General  Assembly  ;  but  it  had  all  the  effect  of  an  appeal ;  and,  by  the  law  of  that 
part  of  the  United  Kingdom,  it  prevented  that  sentence  being  carried  into  effect  until  it 
should  be  reviewed  by  the  Court  of  the  highest  authority  in  this  country.  It  must,  as 
I  conceive,  be  of  the  same  nature  as  if  it  had  been  an  appeal.  That  being  so,  we  find 
that  the  multiplepoinding  suit  was  commenced  on  the  8th  of  July  1844,  when  this 
interdict  was  still  in  force,  and  I  cannot  consider  that  it  was  competent  to  Dr.  Grant  at 
that  time  to  claim  the  vacant  stipend.  It  was  then  a  matter  wholly  uncertain  and  con- 
tingent whether  he  should  be  entitled  to  it,  or  whether  it  should  not  remain  the  property 
of  Mr.  Livingston.  Upon  these  grounds  it  seems  to  me  that  if  the  multiplepoinding 
had  been  heard  immediately  while  the  interdict  was  in  force,  there  ought  not  to  have 
been  judgment  for  Dr.  Grant.  We  are  not  now  considering  the  rights  of  Mr.  Living- 
ston, but  the  rights  of  Dr.  Grant,  who  is  the  appellant  at  our  bar ;  and  if  the  multiple- 
poinding had  been  heard  and  decided  upon  at  the  time,  the  interdict  still  remaining  in 
full  force,  I  think  there  ought  to  have  been  judgment  against  him.  I  do  not  think  that 
the  circumstance  of  the  subsequent  proceedings,  whereby  the  interdict  was  reduced,  can 
be  of  any  effect  to  make  it  a  nullity.  It  has  indeed  appeared  in  the  result  that  the 
interdict  was  erroneous,  and  ought  not  to  have  been  granted,  and  that  the  Court,  upon 
hearing  the  merits  of  the  case,  ought  to  have  come  to  the  conclusion  that  the  sentence  of 
deprivation  was  properly  pronounced ;  but  still,  if  nothing  had  been  done  to  get  the 
interdict  recalled,  I  think  it  would  have  been  an  absolute  bar  to  the  claim  of  Dr.  Grant. 
I  do  not  think  that  the  judgment  subsequently  pronounced,  reducing  the  interdict,  made 
it  a  nullity  previously  to  that  time.  I  think  it  had  the  same  force,  till  it  was  reduced, 
that  it  would  have  had  if  it  had  been  found  to  have  been  properly  issued. 

Therefore,  my  Lords,  without  entering  into  the  question  of  the  necessity  of  tlie 
extract,  it  seems  to  me  that,  upon  these  grounds,  upon  which  Lord  Fullerton  mainly 
relies,  I  must  advise  your  Lordships  that  the  judgment  be  affirmed. 

Lord  Cranworth. — My  Lords,  I  have  come  to  the  same  conclusion  with  my  noble  and 
learned  friend,  though,  I  must  own,  not  without  considerable  fluctuation  of  opinion 
during  the  argument.  If  the  matter  had  turned  upon  what  I  at  first  [616]  supposed 
that  it  would  turn  upon,  namely,  the  construction  of  the  old  statute  which  was  referred 
to,  I  should  very  much  incline  to  concur  in  the  argument  which  has  been  pressed  on  the 
part  of  the  appellant,  that  the  church  became  absolutely  vacant  upon  the  pronouncing  of 
the  sentence  of  deprivation  by  the  General  Assembly.  But  I  do  not  think  it  does  turn 
upon  that  point.  The  question  turns  upon  this.  What  judgment  ought  the  Court  of 
Session  to  have  given  if  they  had  been  called  upon  to  pronounce  finally  upon  the  matter 
on  the  8th  July  1844?  Because,  although  the  proceedings  have  been  long  protracted 
since  that  time,  the  question  is,  What  were  Dr.  Grant's  rights  at  the  time  when  he 
intervened  by  his  action  of  multiplepoinding  in  the  month  of  July  1844?  That  is  the 
question  that  is  to  be  determined. 

Now  at  that  time  both  the  interdicts  (but  the  latter  I  chiefly  refer  to)  were  in  full 
force.  And  the  law  of  Scotland  is  laid  down  distinctly  by  Lord  Fullerton  to  be  this : 
"These  interdicts  raised  the  question,  whether  or  not  the  sentence  was  valid.  And 
until  that  question  was  decided  against  him  there  could  be  no  actual  vacancy,  because 
there  was  no  sentence  of  deprivation  which  was  undeniably  valid  and  admitted  of  being 
carried  into  execution.  While  that  question  continued  undecided  during  the  continued 
operation  of  the  interdicts,  the  sentence  of  deprivation  was  for  every  practical  purpose 
suspended." 

Now  taking  that,  even  with  qualification,  to  be  the  law  of  Scotland,  it  is  quite  clear 
that,  on  the  8th  July  1844,  it  was  incompetent  to  the  Court  of  Session  to  pronounce  in 
favour  of  Dr.  Grant.  And  although  a  question  might  arise  if  similar  proceedings  had 
been  or  should  be  now  instituted  after  that  interdict  has  been  got  rid  of,  the  question  is 
not,  What  would  be  the  result"  of  an  action  instituted  after  1850?  but,  What  were  the 
rights  of  the  parties  in  1844  ?     Upon  these  grounds,  my  Lords,  I  concur  with  my  noble 
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and  learned  friend  in  thinking  that  the  Court  of  Session  was  right,  and  that  the  inter- 
locutor ought  to  be  affirmed. 

Lord  Wensleydale. — Mj  Lords,  I  agree  that  in  this  case  the  judgment  of  the  Court 
below  ought  to  be  affirmed.  There  are  two  points  to  be  considered  in  this  case.  Fiistp 
Whether,  if  there  had  been  no  interdict,  the  judgment  of  the  Court  was  right ;  and, 
secondly,  What  the  effect  of  the  interdict  would  be.  Now,  I  have  attentively  considered 
the  judgments  of  the  Lord  President,  Lord  Fullerton,  and  Lord  Cuninghame,  and  I  see 
no  sufficient  ground  for  thinking  that  the  judgments  of  the  majority  of  the  Judges  in 
this  case  are  not  perfectly  right.  It  seems  to  me  that  they  accord  perfectly  with  good 
sense.  I  quite  agree  that  the  effect  of  the  sentence  of  the  General  Assembly  is  to  vacate 
the  benefice  in  some  sense.  But  does  it  vacate  it  absolutely,  so  as  to  make  the  benefice 
absolutely  void  ?  or  is  it  only  to  be  a  ground  of  further  proceedings  by  which  it  must  be 
vacated  in  point  of  fact?  Now  my  impression  is,  that  the  judgment  of  the  Lord  Presi- 
dent is  perfectly  right ;  that  the  heritors  cannot  take  notice  of  the  sentence  of  depodtion 
until  they  have  been  served  with  an  extract  or  formal  notification  of  the  judgment. 
After  that  notice  they  then  know  the  person  to  whom  they  ought  to  pay  the  stipend,  but 
till  that  is  done  I  cannot  satisfy  myself  that  the  benefice  is  vacant  in  any  respect  what- 
ever in  point  of  law.  It  may  be,  as  Mr.  Anderson  contends,  that  it  is  necessary  to  have 
recourse  to  civil  process,  in  order  to  cany  that  sentence  into  effect.  I  cannot  say  that  I 
am  satisfied  upon  that  point.  It  seems  to  me,  however,  that  something  is  required  to  be 
done.  The  Lord  President  having  intimated  his  opinion  that  there  ought  to  be  an 
extract  or  formal  notification  in  order  to  make  the  sentence  valid,  that  seems  to  me  so 
perfectly  well  founded  that  I  rely  upon  it.  Therefore,  upon  that  ground,  I  think  t^e 
judgment  of  the  Court  below  ought  Jbo  be  affirmed. 

With  respect  to  the  other  point,  I  am  strongly  inclined  to  the  opinion  of  my  noble 
and  learned  friend  on  the  woolnick,  though  I  feel  some  difficulty  about  it.  It  does  seem 
a  hardship  that  the  claimant  who  made  his  claim  in  July  1844,  and  who  now  turns  out 
to  be  really  entitled  to  it,  should  be  deprived  of  that  advantage  by  a  subsequent  interdict 
which  ought  not  to  have  issued.  I  feel  considerable  doubt  upon  that  part  of  the  case. 
Certainly  I  am  not  satisfied  that  the  judgment  of  the  Court  below  was  wrong.  On  Uie 
contrary,  I  think  it  was  perfectly  right 

Lord  Chelmsford. — My  Lords,  after  a  most  careful  and  anxious  consideration  of  this 
case,  I  cannot  bring  my  mind  to  the  conclusion  at  which  my  noble  and  learned  friends 
have  arrived ;  but  out  of  deference  to  their  judgments,  I  think  it  would  not  be  right  for 
me  to  give  any  expression  to  my  doubts,  and  therefore  I  shall  decline  to  express  any 
opinion  upon  tiiis  case  with  respect  to  these  interlocutors. 

I  would  suggest  to  your  Lordships  whether  it  ought  to  be  with  costs  in  this  case. 

Lord  Wensleydale. — ^Without  costs,  I  think. 

Lord  Ohancdlor, — ^The  rule  for  a  great  many  years  has  been  that  the  victor  should 
have  his  costs,  but  that  is  subject  to  exceptions. 

Lord  Oranworth. — I  think  there  should  be  no  costs. 

Mr.  Anderson. — If  we  do  not  get  the  costs  here,  we  shall  derive  little  benefit  from 
the  appeal. 

Mr.  Rott. — ^My  learned  friend  is  not  entitled  to  have  a  second  argument. 

Lord  Chancellor. — I  was  glad  to  hear  my  noble  and  learned  friend  propose  that  the 
judgment  should  be  without  costs.  I  should  hardly  have  ventured  to  propose  it  myself, 
but  I  rejoice  in  it. 

JnterlociUors  in  both  appeals  affirmed. 


XXXIL  Jurist  634.     2  June  1860.     1st  Div. 

John  M'Giluvray,  Pursuer. — Oordon,  Boss. 

Mrs.  Ann  Maca^rthur  or  Souter  and  John  M'GiLLiyRAT  Noble  and  Mandatory, 
Defenders. — For  Souter,  Solicitor-Oeneral  (Maitland),  Logan;  for  Noble, 
Millar. 

Succession — Process — Remit. — ^In  a  declarator  relative  to  the  succession  of  the  lands  of 
Faillie,  claimed  by  a  party  who  represented  himself  to  be  a  member  of  the  Clan 
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Chattan,  to  whicli  be  averred  that  the  destination  was  limited,  a  remit  by  the 
Lord  Ordinary  to  an  antiquary  to  inquire  and  report  before  answer  on,  What  is  a  clan ; 
whether  there  is  such  a  thing  as  the  Clan  Chattan ;  and  what  constitutes  membership  t 
— recalled. 

This  was  a  declarator  brought  to  settle  the  succession  of  the  lands  of  Faillie  and 
others ;  the  plea  of  the  pursuer  being,  that  as  the  destination  was  in  favour  "  of  Captain 
W.  M'Gillivray  and  his  heirs  and  assignees  of  the  clan  of  Clan  Chattan,''  no  heir  of  the 
person  last  vest  was  entitled  to  succeed  who  was  not  a  member  of  the  clan  ;  and  that  the 
nearest  heir  was  a  party  who  was  a  member  of  the  clan.  The  existence  of  the  clan  and 
the  limitation  of  the  destination  were  not  admitted  by  the  defenders.  After  the  record 
was  closed,  the  Lord  Ordinary  (Ardmillan)  heard  parties  and  pronounced  as  follows  : — 

"  nth  March  1860. — Sists  procedure  in  so  far  as  regards  the  defender,  Mrs.  Magdalen 
M*Gillivray  or  Brackenbury :  Before  answer,  and  under  reservation  of  the  pleas  of 
parties,  Remits  to  Cosmo  limes.  Esquire,  Advocate,  Principal  Clerk  of  Session,  to  inves- 
tigate and  report  on  the  following  quesldons : — 1^/,  What  is  a  clan  ?  and  are  there  now 
any  clans  1  2d,  Is  there  a  clan  known  and  described  as  the  *  Clan  Chattan '  ?  and  if  so, 
of  what  does  it  consist  ?  Is  clanship,  or  membership  of  a  clan,  understood  to  be  trans- 
mitted exclusively  through  males  ?  The  report  (if  possible)  to  be  lodged  by  the  5th  day 
of  June  next. 

"  Note, — ^The  Lord  Ordinary  has  made  this  remit  before  answer  as  the  most  satis- 
factory mode  of  reaching,  or  at  least  approaching,  the  ascertainment  of  the  matters  of 
fact,  historical  and  antiquarian,  on  which  the  parties  differ.  The  pleas  of  parties  are 
reserved. 

*'  Had  the  Lord  Ordinary  been  able  to  adopt  the  view  of  the  titles  taken  by  the 
defenders,  and  to  apply  the  words  *of  the  Clan  Chattan  allenarly'  not  to  heirs  but 
exclusively  to  assignees,  he  would  have  pronounced  a  finding  to  that  effect.  But,  as  at 
present  advised,  he  is  not  prepared  to  give  effect  to  the  defender's  argument  on  this 
point. 

"  At  the  same  time,  it  will  probably  be  more  satisfactory  to  all  parties  not  to  divide 
the  case,  but  to  make  t^e  remit  for  investigation  before  answer,  and  without  prejudice 
to  the  pleas  of  parties.  The  reporter  will  take  all  means  of  inquiry  which  he  thinks 
necessary  to  satisfy  his  own  mind  and  enable  him  to  report. 

"  No  other  pleas  were  stated  for  the  defenders  (as  falling  within  the  general  plea 
put  on  record)  except  the  plea  that  the  limitation  applied  only  to  assignees,  and  the 
plea  that  the  limitation  to  the  Clan  Chattan  was  of  a  nature  which  cannot  now  be  recog- 
nised in  a  court  of  law." 

The  defenders  reclaimed,  and  their  Lordships  said  that  however  proper  might  be  the 
inquiry  proposed,  it  could  not  be  ordered  save  of  consent,  and  the  interlocutor  must  be 
recalled. 


XXXIII.  Jurist  2.     8  Oct.  1860. — Aberdeen  Circuit  Court. 

William  Dick,  Appellant. — Badenach  Nicolson. 

Thb  Great  North  of  Scotland  Railway  Company,  Kespondents. — Bettie. 

Proceaa—OircuU  Court— Appeal—Sheriff-GauH  Act,  16  and  17  Vict.  c.  80,  22.— An 
appeal  to  the  Circuit  Court  of  Justiciary  against  a  judgment  of  a  Sheriff  repelling  a 
plea  involving  a  question  of  jurisdiction,  is  competent  in  causes  below  L.25. 

Procese — Oitaium — Railway, — Held,  in  regard  to  the  Great  North  of  Scotland  Bailway 
Company,  that  they  might  be  validly  cited  at  any  station  where  they  carried  on 
business. 

The  appellant,  who  is  a  merchant  in  Buckie,  raised  an  action  in  the  Sheriff-Court  of 
Banf&hire,  in  1859,  against  the  Great  North  of  Scotland  Railway  Company,  for  the 
value  of  two  casks  of  naphtha  and  certain  hardware  goods,  which  were  destroyed  by  a 
fire  which  occurred  on  30th  January  1859,  at  the  respondents'  station  at  Keith,  in  the 
county  of  Ban£^  whilst  being  carried  by  the  respondents  to  the  appellant.  The  total 
amount  concluded  for  in  the  summons  was  L.20,  4s.  9d.  The  summons  was  served  by 
leaving  a  copy  for  the  respondents  at  the  station  at  Keith,  where  the  goods  perished, 
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The  respondents,  inter  alia,  stated  a  preliminary  plea,  that  as  their  only  "principal 
office"  was  in  Aberdeen,  the  summons  was  not  served  in  terms  of  sect.  130  of  the 
Bailway  Clauses  Consolidation  Act  (8  and  9  Vict.  c.  33),  which  provides  that  "any 
summons  or  notice  .  .  .  requiring  to  be  served  upon  the  Company,  may  be  served  by 
the  same  being  left  at,  or  transmitted  through  the  post  directed  to  the  principal  office  of 
the  company,  or  one  of  their  principal  offices,  where  there  shall  be  more  than  one,  or 
being  given  personally  to  the  secretary,  or,  in  case  there  be  no  secretary,  then  by  being 
given  to  any  one  director  of  the  Company."  The  Sheriff-Substitute  repelled  the  plea ; 
but  the  Sheriff  recalled  the  interlocutor,  and,  with  a  finding  that  the  pursuer  had  averred 
no  facts  sufficient  to  infer  that  the  summons  was  competently  executed,  either  under  the 
statute  or  at  common  law,  dismissed  the  action. 

The  Sheriff,  in  a  note,  observed  that  the  pursuer  had  not  averred  facts  sufficient  to 
make  out  that  the  railway  office  at  Keith  was  a  principal  office  in  the  meaning  of  the 
Railway  Acts,  and  added,  "  that  if  the  railway  company  had  not  been  cited  in  the  manner 
introduced  by  the  statutes  referred  to,  and  if  the  pursuer  was  at  liberty  to  serve  his 
summons  in  the  form  previously  in  force  at  common  law,  he  ought  at  least  to  have  shown 
that  he  had  served  it  in  such  a  way  as  woidd  be  effectual  at  common  law  against  a  body 
corporate." 

An  appeal  having  been  presented  to  the  Circuit  Court  against  the  judgment  of  the 
Sheriff,  the  respondents  maintained  that  the  appeal  was  incompetent,  in  respect  the 
Sheriff-Court  Act  (16  and  17  Vict.  c.  80,  sect  22)  provided  that 

"  It  shall  not  be  competent,  except  as  hereinafter  specially  provided  for,  to  remove 
from  a  Sheriff-Court,  or  to  bring  under  review  of  the  Court  of  Session,  or  of  the  Circuit 
Court  of  Justiciary,  or  of  any  other  court  or  tribunal  whatever,  by  advocation,  appeal, 
suspension,  or  reduction,  or  in  any  other  manner  of  way,  any  cause  not  exceeding  the 
value  of  L.25  sterling,  or  any  interlocutor,  judgment,  or  decree  pronounced,  or  which 
shall  be  pronounced  in  such  cause  by  the  Sheriff." 

The  appellant  contended  that,  absolute  as  the  language  of  the  Sheriff-Court  Act  was, 
it  could  not  have  the  effect  of  depriving  the  Supreme  Courts,  including  the  Circuit  Court 
of  Justiciary,  of  all  right  to  take  cognizance  of  a  Sheriff's  judgment,  though  the  value  of 
the  action  in  which  it  was  pronounced  was  less  than  L.25.  If,  for  instance,  the  Sheriff 
were  to  entertain  and  dispose  of  such  an  action,  though  he  had  truly  no  jurisdiction  in 
the  matter,  the  Supreme  Court  could  put  him  right ;  and  the  same  would  hold  where, 
having  jurisdiction,  he,  from  caprice  or  any  other  cause,  refused  to  exercise  it  The 
present  case  came  under  the  latter  category,  for  the  Sheriff,  in  holding  that  the  pursuer 
had  not  averred  a  sufficient  citation,  had  in  effect  held  that  he  had  no  jurisdiction  in  the 
C€ise,  for  the  respondents  had  been  cited  at  the  Keith  Station  within  Banffshire,  which 
was  said  to  be  a  principal  office  of  the  Company.  On  this  ground  alone  the  interlocutor 
under  appeal  did  not  come  under  the  oj^eration  of  the  section  in  question. 

The  respondents  maintained  that  the  Sheriff  did  not  decline  to  exercise  his  jurisdic- 
tion, but  exercising  it  in  regulating  the  procedure  of  his  own  court,  he  had  held  that  the 
summons  had  not  been  properly  served  on  the  defenders.  No  question  of  jurisdiction, 
therefore,  was  raised,  but,  even  if  it  were  so,  the  terms  of  the  statute  prevented  appeal. 
The  whole  structure  of  the  clause  was  to  exclude  review  in  any  possible  way,  and,  as  if 
to  meet  the  idea  that  a  process  of  review  only  is  excluded,  it  provided  that  it  should  be 
incompetent  either  to  remove  from  the  Sheriff-Court,  or  bring  imder  review  any  cause 
under  L.25.  The  Supreme  Court  might  have  a  control  over  inferior  Judges  if  they 
refused  to  do  their  duty,  but  not  in  the  way  of  altering  judgments  which  by  statute 
were  made  final. 

Lord  Ivory. — If  a  Sheriff  decide  in  the  teeth  of  an  Act  of  Parliament  in  a  case  under 
L.25,  is  there  no  redress? 

7%«  Respondertt. — An  Act  of  Parliament  is  not  more  binding  than  the  common  law, 
and  if  a  decision  against  statute  can  he  altered,  every  erroneous  decision  in  cases  under 
L.25  might  be  brought  under  review.  If  any  appeal  were  competent,  it  would  be,  at 
common  law,  to  the  Supreme  Civil  Court,  the  civil  jurisdiction  of  the  Circuit  Courts  of 
Justiciary  being  merely  statutory. 

Lord  Justice-Clerk, — The  Court  is  of  opinion  that  this  objection  to  the  competency 
of  the  appeal  must  be  repelled.  It  is  founded  upon  the  22d  section  of  the  Sheriff-Court 
Act  of  1853,  which  makes  it  incompetent  to  remove  from  the  Sheriff-Court,  and  bring 
under  review  in  the  Court  of  Session,  the  Court  of  Justiciary,  or  any  other  tribunal 
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whatever,  any  case  not  amounting  in  value  to  L.25.  Now,  according  to  the  view  which 
we  take  of  the  ground  of  appeal  in  this  case,  this  is  not  a  process  of  review  in  the  proper 
sense  of  the  term,  and  it  is  quite  impossible  to  attach  any  different  meaning  to  the 
words,  "to  remove  from  the  Sheriif-Court,"  than  is  implied  in  the  other  alternative 
expression  "to  bring  under  review,"  because  the  effect  would  be  to  give  a  different 
meaning  to  those  words.  It  would  be  this,  that  wherever  a  Sheriff  pronounced  an  inter- 
locutor— however  radically  defective  in  point  of  jurisdiction,  and  however  completely 
beyond  his  competency  as  a  judge — it  would  be  impossible  to  obtain  any  redress  in  the 
Court  of  Session,  or  in  any  Court  whatever.  The  true  construction  of  the  22d  section 
of  the  Sheriff-Court  Act,  then,  is,  that  it  prohibits  review  of  the  Sheriff's  judgment  in 
any  action  under  L.25.  But  the  present  case  is  said  to  be  one  in  which  the  Sheriff  has 
not  pronounced  a  judgment  in  the  case,  but  has,  on  the  contrary,  refused  to  entertain  it 
: — upon  a  ground  which  substantiaUy  resolves  itself  into  a  refusal  to  exercise  his  juris- 
diction. No  doubt,  the  form  of  the  prehminary  defences  in  the  Inferior  Court  is,  that 
the  service  is  bad ;  but  the  service  is  said  to  be  bad  upon  a  ground  which  goes  also  to 
exclude  the  jurisdiction  of  the  Sheriff,  and  the  one  resolves  itself  into  the  other.  It 
would  have  been  as  much  to  the  purpose  to  state  this  in  the  form  of  an  objection  to  the 
jurisdiction  as  in  the  form  of  an  objection  to  the  form  of  service,  and  the  mere  change 
of  a  form  cannot  alter  the  proper  character  of  the  plea.  If  this  Bailway  Company 
carries  on  business  at  Keith,  and  has  a  principal  office  at  Keith,  then,  unquestionably,  it 
is  subject  to  the  jurisdiction  of  the  Sheriff  of  Banffshire;  and  if  the  Company  has 
business  in  Keith,  and  carry  on  business  there,  then  it  may  be  well  said  that  the 
second  point  was  precisely  the  same.  The  Sheriff,  in  holding  that  there  is  bad 
service,  was  in  effect  holding  there  was  no  ground  for  his  own  jurisdiction  as 
Sheriff.  In  that  respect  I  think  the  Sheriff  has  gone  wrong  in  a  matter  which  does 
not  come  here  to  be  set  right  in  process  of  review,  and  which  judgment  really 
amounts,  in  technical  terms,  to  an  excess  of  jurisdiction,  because  it  is  a  great 
constitutional  maxim  [3]  — "  Judex  tenetur  impertiri  judicium  suum."  And  wherever 
that  rule  is  not  followed,  by  a  Judge  refusing  to  exercise  his  jurisdiction,  he  is  com- 
mitting an  excess  of  power  which  is  the  same  in  kind  as  if  exercising  jurisdiction  over 
subject  matter  of  territory  where  he  had  no  right  of  jurisdiction.  We  therefore  repel 
the  objection. 

Lord  Ivory  concurred. 

The  Court  having  sustained  the  competency  of  the  appeal,  it  was  argued  that  the 
interlocutor  appealed  against  was  ill-founded,  and  should  be  recalled.  The  appellant 
read  passages  from  the  record  to  show  that  it  was  averred  that  the  Keith  Station,  where 
the  summons  was  served,  was  a  principal  station  of  the  respondents'  railway,  being  one 
of  the  terminal  stations  of  their  line,  where  they  had  a  "  manager's  room,"  refreshment- 
rooms,  engine-house,  stables,  extensive  goods  sheds,  &c.  There  was,  therefore,  sufficient 
averment  of  compliance  with  section  130  of  the  Railway  Clauses  Act,  if  that  was  indis- 
pensable to  a  citation  of  the  company.  But,  under  the  authority  of  the  case  of  the 
Aberdeen  Railway  Company  v.  Ferrier,  28th  Jan.  1854,  it  was  quite  sufficient  if  service 
of  the  summons  took  place  at  any  station  of  the  respondents'  railway,  whether  a  principal 
one  or  not.  The  railway  company  was  a  trading  company,  carrying  on  business  at  each 
of  its  stations,  and  could  be  competently  cited  at  any  of  them. 

The  respondents  maintained  that  the  Railway  Acts  required  notice  to  be  sent  to  the 
principal  office  of  the  railway,  or  to  one  of  the  principal  offices,  if  there  be  more  than 
one.  The  pursuers'  averments  in  regard  to  the  Keith  Station  amounted  to  no  more  than 
this,  that  it  was  a  terminal  station,  but  as  every  railway  must  have  two  terminal  stations, 
it  was  clear  that  the  Act  which  contemplated  the  case  of  a  railway  company  having  only 
one  principal  office,  must  mean  something  else  by  that  term.  The  principal  office  of  a 
railway  was  the  one  at  which  the  directors  met,  and  which  was  the  great  centre  of 
management.  Garton  v.  The  Great  Western  Railway  Co.,  4  Jur.  N.S.  1036  ;  27  L.  J. 
Reports,  Q.B.  375.  If  the  citation  were  not  good  under  the  Railway  Acts,  it  was  not 
valid  at  common  law.  By  the  Railway  Act  the  company  was  made  a  corporation,  and 
by  the  same  Act  an  appropriate  mode  of  citation  was  provided.  It  was  not  competent 
for  the  appellant  to  cite  it  as  a  corporation  in  any  other  manner  than  that  specially  pro- 
vided. There  was  nothing  to  prevent  him  from  complying  with  the  statute.  The  case 
of  Ferrier  did- not  apply,  because  there  the  statutory  notice  was  given. 

The  Lord  Jusiice-Cferk  was  prepared  to  decide  the  case  entirely  on  the  authority  of 
S.B.R.  J.  58 
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the  case  of  Ferrier.  That  case  went  on  the  ground  that  the  railway  company  carried  on 
business  at  Brechin,  so  as  to  have  a  trading  domicile  there.  It  thereby  became  liable  to 
the  jurisdiction  of  the  Sheriff  of  Forfarshire,  in  which  Brechin  lay,  and  also  to  be  cited 
there.  In  that  respect  the  two  cases  were  on  all-fours  with  each  other.  Keith,  like 
Brechin,  was  a  place  where  the  railway  company  had  a  trading  domicile,  and  there  they 
could  be  sued  and  cited.  He  (the  Lord  Justice-Clerk)  could  not  have  gone  in  the  face 
of  the  case  of  Ferrier,  even  had  he  been  disposed  to  differ  from  the  reasoning  in  the 
opinions  delivered  in  that  case,  which,  however,  he  was  not. 

Liord  Ivory  concurred.  He  had  taken  part  in  the  decision  in  Ferrier's  case,  and 
thought  it  well  founded.  If  it  had  been  necessary  to  rest  the  judgment  on  the 
statute,  more  might  have  been  said  of  the  English  case  which  had  been  quoted.  But 
going,  as  the  Court  was  doing,  on  the  common  law,  the  case  was  not  of  value,  because 
they  really  knew  nothing  of  the  common  law  of  England,  or  as  to  the  citation  of 
corporations  of  trading  companies. 

The  Court  therefore  recalled  the  interlocutor  appealed  against,  sustained  the 
citation  of  the  respondents,  and  remitted  the  case  to  the  Sheriff  of  Banffshire  to  be 
proceeded  with  in  conformity  with  these  findings.  They  also  found  the  respondents 
liable  in  expenses.  

XXXIII.  Jurist  48.     4  Dec.  1860.     2nd  Div. 

Poor  Margaret  Wilson  or  Galloway,  Pursuer. — Millar,  MoAspherstm. 

W.  M'Kbnzie,  Defender. — A.  R  Clark. 

Expenses — Reparation — Process, — Circumstances  in  which,  where  the  pursuer  of  an  action 
to  recover  payment  of  L.500  as  damages,  in  respect  of  the  death  of  her  husband,  as 
alleged,  through  the  fault  of  the  defender,  obtained  a  verdict  for  only  L.15,  the  Court 
fo\md  her  entitled  to  the  expenses  of  process. 

In  this  action,  in  which  the  pursuer  concluded  for  payment  of  L.500  as  damages  in 
respect  of  the  death  of  her  husband,  who  was  killed  by  a  bull  belonging  to  the  defender, 
the  jury  returned  a  verdict  for  the  pursuer,  and  assessed  the  damages  at  L.15. 

The  pursuer  now  moved  to  be  allowed  the  expenses  of  the  trial. 

The  defender  argued,  that  the  verdict  ought  not  to  carry  expenses.  The  action  was 
laid  on  the  ground  that  the  defender  was  in  faidt  in  keeping  a  bull  known  to  be  wild. 
That  the  man  was  killed  by  the  bull  was  admitted  ;  but  it  appeared  from  the  evidence 
that  Galloway,  who  was  a  servant  of  the  defender,  had  insisted  on  the  defender  keeping 
the  bull ;  and  that  he  had  unnecesarily  and  rashly  irritated  it,  when  it  tossed  and 
killed  him.  Nothing  was  said  against  his  character ;  and  it  could  never  be  held  that  the 
jury  meant  that  L.15  was  to  be  an  adequate  compensation  to  the  pursuer  for  the  death  of 
her  husband.  If  the  jury  thought,  as  the  evidence  proved,  that  Galloway  himself  had 
been  in  fault,  the  verdict  shoidd  have  been  for  the  defender.  The  verdict  could  be  ex- 
plained only  on  the  supposition,  that  the  jury  had  believed  the  defence,  but  that  they 
had  given  the  damages  of  compassion.  The  pursuer  had  substantially  failed  to  prove 
her  case,  which  was  for  nothing  but  damage.  In  Samuel  v,  Edinburgh  and  Glasgow 
Kailway  Co.,  15th  November  1851,  14  D.  47,  the  expenses  were  modified. 

The  pursuer  contended  that  the  verdict  was  for  the  pursuer  without  qualification. 
It  was  incompetent  to  speculate  about  the  motives  of  the  jury.  The  defender  might 
have  made  a  tender,  and  there  was  no  ground  for  departing  from  the  ordinary  rule, 
which  was  to  give  expenses  when  the  Jury  gave  real  damage — Howden*s  Trustee  v. 
Dunlop  &  Co.,  10th  Feb.  1835  ;  Forster  v.  Barclay,  9th  June  1847  ;  Edmond  v.  Main, 
30th  May  1854,  ante^  vol.  xxvi.  p.  442  ;  Broad  wood  v.  Hunter,  9th  February  1856,  ante^ 
vol.  xxviii.  p.  231,  18  D.  574;  Sandilands  v.  King,  29th  May  1858,  ante,  vol.  xxx.  p. 
617,  20  D.  1005 ;  Ross  t?.  M*Vey,  2d  June  1860,  ante,  vol.  xxxii  p.  524. 

The  Court  took  time  to  consider,  and  at  advising — 

Lord  Justice-Clerk, — The  Court  took  time  to  consider  this  question,  because  it 
occurs  in  very  peculiar  circumstances,  but  we  have  not  been  able  to  find  any  satisfactory 
principle  to  exclude  this  case  from  the  general  rule,  that  a  party  who  gets  a  verdict  for 
a  sum  of  money  is  entitled  to  expenses. 

Xbe  Court  foun4  the  pursuer  entitled  to  expenses. 
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XXXIII.  Jurist  357.     12  March  1861.     Ist  Div. 

The  National  ExcHiVNGE  Company,  Pursuers. — K  S,  Gordon,  A.  Moncrieff. 

Peter  Drew  and  Matthew  Dick,  Respondents. — Lord-Advocate  (J.  Moncreif), 

P.  Fraser. 

Jury  Cause — New  Trial — Joint-Stock  Banking  Company — Sale — Fraud — Misrepresenta- 
tion,— ^A  joint-stock  banking  and  loan  company  having  sued  parties  for  payment  of 
advances  on  the  price  of  shares,  the  defenders  obtained  two  issues — (1.)  whether  the 
pursuers  had  induced  them  to  purchase  shares  by  false  and  fraudulent  representations ; 
and  (2.)  whether  the  pursuers  had  acted  as  the  defenders'  brokers  in  the  purchase, 
and  had  induced  them  to  purchase  by  misrepresentation.  Directions  by  the  Judge 
presiding  at  the  trial  as  to  the  grounds  on  which  the  jury  shoidd  proceed  on  such 
issues. 

Jury  Cause — Evidence — Verdict — Motion  for  New  Trial, — Circumstances  in  which  the 
Court  re/used  a  motion  for  a  new  trial. 

This  case  was  tried  on  27th  July  last  upon  the  following  issues,  adjusted  on  16th 
February  1856 : — 

Issue  for  the  pursuer — 

"  Whether  240  shares  in  the  National  Exchange  Company  of  Glasgow,  or  any  part 
thereof,  were  sold  and  transferred  to  the  defenders  in  terms  of  the  deeds  of  transfer, 
Nos.  5  and  6  of  process ;  and  whether  the  prices  of  said  shares  and  expenses  attending 
the  sales  thereof,  and  payable  by  the  purchasers,  or  any  part  thereof,  were  advanced  and 
paid  by  the  pursuers  for  and  on  account  of  the  defenders ;  and  whether  the  defenders, 
or  either  of  them,  are  indebted  and  resting-owing  to  the  pursuers  in  the  sums  contained 
in  the  account  set  forth  in  the  schedule  hereto  annexed,  or  in  any  part  thereof  1 " 

Issues  for  the  defender — 

"  1.  Whether  the  pursuers  did,  by  false  and  fraudident  representations  as  to  the 
credit  and  solvency  of  the  National  Exchange  Company,  and  the  state  of  its  affairs, 
induce  the  defenders  to  purchase  the  said  shares  of  the  said  National  Exchange  Company, 
or  any  part  thereof,  and  to  accept  transfers  of  the  same  ? 

"  2.  Whether,  in  the  purchase  of  the  said  shares,  the  pursuers  acted  as  the  brokers 
of  the  defenders ;  and  whether,  in  violation  of  their  duty  as  such,  the  pimsuers  misre- 
presented the  condition  of  the  company's  affairs,  and  thereby  induced  the  defenders  to 
purchase  the  said  shares,  or  any  part  thereof,  and  to  accept  transfers  of  the  same  ? " 

After  evidence  had  been  led,  and  counsel  for  both  parties  had  been  heard,  the  jury 
were  charged  in  the  following  terms  by  the 

Lord  President. — Gentlemen  of  the  Jury,  you  are  now  to  deal  with  the  evidence  and 
ailments  you  have  heard  in  this  case,  which  is  a  very  peculiar  one,  and  requires  your 
careful  attention.  No  doubt  it  has  had  your  attention  during  the  progress  of  it,  and  it 
will  now  require  your  careful  attention  in  making  up  your  minds  on  the  evidence. .  It 
arises  out  of  very  peculiar  circumstances.  The  pursuers  of  the  leading  issue  are  the 
National  Exchange  Company  of  Glasgow.  The  company,  for  the  interest  of  the  company, 
are  the  pursuers.  The  company  seems  to  have  come  to  a  stop,  but  still  it  exists  to  the 
effect  of  winding  up  its  affairs,  if  not  to  other  effects,  and  the  interests  of  the  company 
are  represented  by  the  pursuers  in  this  action.  The  defenders,  on  the  other  hand,  are 
Messrs.  Drew  and  Dick,  who  were  partners  of  the  company,  and  the  matter  we  are  now 
inquiring  into  has  reference  to  a  transaction  of  the  purchase  of  shares  by  the  defenders 
— not  a  transaction  entered  into  by  the  company  directly,  in  the  prosecution  of  the 
company's  business,  but  a  transaction  of  the  purchase  of  shares  by  the  defenders,  and  in 
regard  to  which  they  say  they  were  fraudulently  misled  by  the  company,  or  those  who 
were  entitled  to  represent  the  company.  You  will  observe  that  it  is  not  a  purchase  of 
shares  by  Messrs.  Drew  and  Dick  from  the  company.  Cases  of  that  kind  have  frequently 
occurred.  A  company  has  stock  which  it  wishes  to  dispose  of,  and  a  party  desires  to 
purchase  the  stock,  and  purchases  it  from  the  company  itself, — in  that  case  the  company 
is  the  seller  of  the  stock,  and  stands  to  the  buyer  in  the  relation  of  seller ;  and  repre- 
sentations made  by  the  party  selling  may  have  a  different  effect  from  those  of  a  party  in 
the  position  which  we  are  now  considering.    I  need  not  tell  you  what  the  effect  in  t  ha 
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case  would  be.  I  am  only  warning  you  that  this  is  not  the  case  of  a  purchase  from  the 
company.  It  is  the  case  of  a  purchase  from  an  independent  seller,  or  independent 
sellers.  We  have  the  names  of  them  in  the  papers  here,  but  the  names  are  of  no  con- 
sequence at  present  They  are  various  parties  who  were  in  the  market  selling  their 
stock,  and  Messrs.  Drew  and  Dick  went  into  the  market  to  purchase  that  stock,  and  they 
did  purchase  it  at  a  certain  rate ;  and  the  question  is  raised  here  as  to  whether  they  were 
fraudulently  misled  by  the  company  in  reference  to  this  transaction. 

It  is  of  some  consequence, — indeed,  it  is  essential  to  keep  in  view  the  particiilar 
nature  of  this  company.  It  was  not  a  mere  common  banking  company.  That  was  not 
its  sole  character.  It  possessed  other  characters  It  was  a  company  for  lending  money, 
and  lending  money  specially  upon  the  security  of  shares  or  stock,  either  of  itself  or  of 
other  companies ;  and  it  appears  from  a  clause  in  the  supplementary  contract,  I  think, 
that  it  was  empowered  to  carry  on  other  branches  of  business,  such  as  agency  and 
brokerage.  It  was  a  company  of  a  complex  character,  and  having  complex  interests  in 
its  transactions ;  as,  for  instance,  if  there  was  a  party  desirous  to  purchase  some  of  the 
stock  of  the  company,  and  to  have  a  loan  of  money  in  order  to  enable  him  to  do  so,  or 
to  purchase  other  stocks,  the  company  had  an  interest  to  promote  the  transaction, 
because  its  profit  was  made  by  lending  money  to  the  parties  who  so  chose  to  deal.  That 
was  the  great  source  of  its  profit.  It  had  an  interest  in  promoting  the  transaction, 
because  it  obtained  commission  as  well  as  ordinary  interest  upon  the  money  so  advanced 
— 5  per  cent,  of  interest,  I  think,  and  3  per  cent,  of  commission,  making  altogether 
8  per  cent.  It  was  thiis  promoting  its  own  object  and  business  by  encouraging  such 
purchases.  It  had  further  an  interest,  inasmuch  as  it  participated  in  the  commision  or 
brokerage  of  the  transaction, — I  am  not  speaking  at  present  in  reference  to  the  separate 
issue  before  us  upon  the  subject  of  brokers ;  I  am  talking  of  the  general  interest  that 
the  company  had  to  promote  transactions  of  purchase.  It  is  made  a  matter  of  discussion 
in  this  case  whether  the  particular  transaction  that  you  have  heard  so  much  of,  viz.,  the 
purchase  of  certain  shares  by  Messrs.  Drew  and  Dick,  and  the  advance  of  money  by  the 
company,  was  a  single,  entire,  and  \mdivided  transaction,  one  part  of  which  would  not 
have  been  gone  into  [358]  irrespective  of  the  other, — whether  it  was  an  arrangement  as 
a  whole,  with  the  company,  whereby  the  defenders  were  to  purchase  certain  shares,  and 
the  company  were  to  make  certain  advances.  You  will  presently  see  the  importance  of 
attending  to  the  character  and  position  of  the  company  as  dealers. 

The  company  now  pursue  for  payment  of  the  price  of  240  shares  of  the  stock  of  the 
company,  and  of  the  expenses  connected  with  the  purchase  of  these  shares.  It  is  not  now 
made  matter  of  question  that,  at  the  time  we  have  been  inquiring  into,  Messrs.  Drew  and 
Dick  did  make  purchase  of,  and  that  there  were  transferred  to  them,  the  shares  in  question. 
The  Lord  Advocate  stated  so  in  his  speech,  and  when  I  put  it  to  him  particularly  at 
the  end  of  his  address.  Xor  is  it  now  a  matter  of  question  that  the  price  of  these  shares 
and  the  expense  attending  the  sales  thereof,  payable  by  the  purchasers,  were  advanced 
and  paid  by  the  pursuers  for  and  on  account  of  the  defenders.  That  also  is  a  settled  part 
of  this  case.  Purchases  were  made  by  the  defenders,  the  price  was  advanced,  and  the 
expenses  connected  with  them  were  paid  by  the  pursuers  as  on  behalf  of  the  defenders. 
That  is  the  whole  matter  raised  under  the  pursuers'  issue,  and  had  it  not  been  for  the 
question  raised  under  the  defenders'  issues,  I  do  not  suppose,  and  I  have  not  heard  that 
there  would  have  been  any  question  that  the  defenders  were  liable  to  the  pursuers  for 
the  sum  so  advanced. 

But  the  defenders  say  that  they  were  led  into  the  whole  transaction  of  taking  that 
loan  and  making  these  purchases  by  the  fraudulent  conduct  of  the  company,  by  the 
fraudulent  representations  made  by  the  company  as  to  its  credit  and  solvency  and  as  to 
the  state  of  its  affairs  ;  that  these  representations  induced  the  defenders  to  purchase  the 
shares  which  they  did  purchase.  That  matter  is  raised  by  the  defenders  under  the 
first  of  their  issuea  You  are  to  be  satisfied  upon  that  issue  in  the  first  place,  that  there 
were  false  representations  made  as  to  the  solvency  of  the  company,  and  as  to  the  state 
of  its  affairs  at  the  time  of  that  transaction ;  you  are  to  be  satisfied  that  there  were  false 
statements  made  in  reference  to  that  matter — in  stating  that  the  affairs  of  the  company 
were  in  a  state  of  solvency.  You  must  be  further  satisfied  that  these  statements  were 
fraudulent — ^not  merely  that  they  were  erroneous,  but  that  they  were  fraudulent.  And  you 
must  be  satisfied,  in  the  third  place,  that  it  was  these  fraudulent  statements  that  induced 
the  defenders  to  make  the  purchases, — that  they  would  not  have  made  the  purchases 
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but  for  these  false  and  fraudulent  statements.  These  three  points  are  to  be  made  out 
under  this  first  issue  for  the  defenders.  There  is  a  second  issue  as  to  the  matter  of 
brokerage,  which  we  must  attend  to  also.  But  on  the  first  issue  for  the  defenders, 
which  is  the  one  we  are  at  present  considering,  the  question  arises  as  to  what  were  the 
false  statements  that  were  made  by  the  company,  and  which  operated  upon  the  minds 
of  the  defenders.  The  defenders  have  told  you  that  they  consisted  of  two  parts — ^in  the 
first  place,  of  the  statements  contained  in  the  reports  made  by  the  directors  to  the  com- 
pany at  its  annual  meetings,  especially  the  meeting  in  September  1847,  and  I  think  that, 
as  regards  the  annual  reports,  we  may  at  present  confine  our  attention  to  that  one  with- 
out going  further  back  ;  and,  second,  of  the  representations  made  by  the  manager  of  the 
com^mny,  Mr.  Barlow,  when  Mr.  Drew  went  in  October  to  consult  him  in  reference  to 
the  transaction  of  loan  and  purchase.  These  are  the  two  occasions  on  which  the  false 
representations  are  said  to  have  been  made ;  and  it  is  to  what  passed  upon  these  occa- 
sions that  we  have  now  to  direct  our  attention. 

In  regard  to  the  statements  in  the  report,  whatever  their  character  may  be,  these 
were  the  statements  of  the  directors  to  the  shareholders.  They  are  the  official  statements 
of  the  directors  to  the  company — to  its  assembled  members.  A  company  of  that  kind 
makes  its  statements  through  its  directors,  and  it  is  responsible  for  the  statements  so  made 
by  the  directors.  If  the  directors  on  that  occasion  did  make  statements  in  that  report 
which  were  in  the  first  place  false,  which  were  in  the  second  place  not  only  false  but 
fraudulent — fraudulently  made — and  which,  in  the  third  place,  were  the  inducing  cause 
of  the  defenders  making  that  i)urchase,  then  the  company  is  responsible  under  that  issue. 
You  have  to  ascertain  whether  the  statements  in  that  report  are  of  that  kind.  The 
representations,  I  have  said,  and  I  may  repeat  it,  the  representations  by  the  directors  in 
their  report  are  the  representations  of  the  company ;  and  if  you  find  in  these  representa- 
tions false  statements  that  are  also  fraudulent  statements,  and  that  also  were  the  inducing 
motive  to  the  purchase,  then  that  is  what  the  defenders  have  asked  you  to  find  in  this 
issue.  I  am  talking  now  of  the  statements  in  the  report :  I  have  not  yet  come  to  speak 
of  the  statements  of  the  manager.  Now,  the  false  statements  that  are  alleged  to  be  con- 
tained in  that  report  are  false  statements  as  to  the  credit  and  solvency  of  the  company, 
and  the  state  of  its  affairs.  The  representations  alleged  to  be  false  are  those  contained 
on  page  23  : — "  Your  directors  beg  to  lay  before  you  the  following  as  the  result  of  their 
second  year's  operations.  The  nett  profits  made  by  the  company  (which  have  been  much 
diminished  in  the  brokerage  department,  in  consequence  of  the  depressed  state  of  busi- 
ness generally,  and  particularly  in  the  share  markets)  during  the  year  ending  31st  July 
last,  amount  to  L.  2 2, 5 10,  16s.  5d.,  from  which  they  propose  to  pay  a  dividend  at  the 
rate  of  8  per  cent,  clear  of  income  tax,  which  will  require  the  sum  of  L.  16,983,  17s.  4d., 
and  to  carry  the  balance  of  L.5,526,  198.  Id.  to  the  credit  of  the  reserve  account,  which 
will  then  amount  to  L.21,125,  15s.  3d."  It  is  contended,  that  that  was  a  false  repre- 
sentation of  the  condition  of  the  company — that  it  represented  the  company  as  being  in 
the  condition  of  making  a  large  amount  of  nett  profit,  and  being  in  a  condition  to  divide 
8  per  cent,  clear  of  income  tax,  and  of  carrying  a  balance  of  L.5500  to  the  reserve 
account.  That  is  stated  to  have  been  a  false  representation.  It  was  false,  it  is  said, 
in  these  respects  :  In  the  first  place,  that  the  condition  of  the  company  had  been  by  that 
time  greatly  shaken  by  the  failure  and  bankruptcy  of  some  of  its  debtors,  and  by  the 
depreciation  in  the  value  of  the  securities  which  it  held  ;  and  that,  in  making  that  report, 
sufficient  allowance  was  not  made  either  for  debts  in  bankruptcy  or  for  the  depreciation 
in  the  value  of  the  securities ;  and  it  is  said  to  have  been  false  or  erroneous  in  this  other 
respect,  that  it  carried  forward  into  the  account  as  assets  of  the  company  reckoned 
available,  not  only  the  original  debts  due  by  parties  who  were  insolvent,  but  also  charges 
of  interest  and  commission  and  so  forth  upon  their  accounts,  so  as  to  swell  the  apparent 
assets  of  the  company  to  an  amount  which,  being  set  against  its  obligations,  gave  the 
appearance  of  a  balance  which  would  warrant  such  a  dividend,  but  which  was  fictitious, 
because  these  assets  were  more  imaginary  than  real.  As  to  the  general  principle  of 
putting  to  the  debit  of  the  debtors  of  the  company  the  interest  due  upon  their  debts  and 
commission,  making  5  and  3  per  cent.,  together  8  per  cent., — the  general  principle  of 
balancing  their  accounts  by  putting  these  charges  to  their  debit,  and  carrying  on  the 
balance  against  them  as  an  asset  of  the  company,  no  question  I  understand  is  raised,  nor 
can  I  conceive  any  question  raised,  because  that  is  the  proper  way  of  stating  the  account 
with  the  debtor  and  bringing  it  forward.     But  the  complaint  is,  that  the  parties  who 
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were  stated  as  debtors  though  their  accounts  were  made  up  on  the  proper  principle  of 
making  up  accounts  \Wth  solvent  parties,  were  parties  who  were  not  solventy  and  were 
parties  who  were  known  not  to  be  solvent,  and  that,  in  such  circumstances,  these 
balances  should  not  have  been  carried  forward  as  good  assets.     It  would  probably  depend 
not  merely  upon  the  solvency  of  the  parties,  but  upon  a  combined  view  of  their  solvency 
and  of  the  value  of  the  security  which  was  held  for  the  debt,  whether  the  balances  should 
have  been  carried  forward — yea  or  nay.     For  the  company  do  not  appear  to  have  lent 
to  any  of  those  parties  who  are  given  here  as  instances,  money  without  security, — 
security  of  stocks  and  shares ;  and  if  the  security  was  ample  to  cover  fully  the  debt  due 
to  the  company,  although  the  individual  party  might  be  bankrupt,  that  amount  of  assets 
would  be  perfectly  good ;  and,  therefore,  it  is  not  merely  the  insolvency  or  bankruptcy 
of  the  party  that  would  make  it  improper  to  hold  out  these  things  as  assets  of  the  com- 
I)any.     You  must  add  to  that,  the  circumstance,  that  the  securities  held  by  the  company 
were  not  fully  sufficient  to  make  the  debt  a  good  debt.     The  defenders  say  that  they 
have  shown  that  to  be  the  case  in  various  instances,  and  that  it  was  the  case  at  July 
1847 ;  and  several  accountants  have  been  examined,  one  fully,  and  others  held  as  con- 
curring with  him,  who  tell  you  that  they  have  examined  into  the  state  of  the  company's 
afifairs  at  that  time,  and  that  there  were  various  instances  of  that  condition  of  matters 
as  regarded   the  securities  of  the  parties ;  for  instance,  Robertson  was  bankrupt — his 
securities  did  not  cover  his  debt ;    Robertson,  Tweedie,  and   Cuthbertson  were  abo 
bankrupt,  and  their  securities  did  not  cover  their  debt;    Tweedie  and  Cuthbertson 
[359]  separately  were  bankrupt,  and  their  securities  did  not  cover  their  debt ;  and  there 
were  other  instances  of  the  security  not  covering  the  debt  as  at  that  date.     Now,  in 
reference  to  that,  it  is  proper  to  keep  in  view  that  the  securities  in  which  this  company 
dealt,  and  which  it  was  its  business  to  deal  in,  were  things  which  were,  and  might  be 
expected  to  be,  of  a  very  fluctuating  value.     They  were  securities  in  the  shares  of  stock 
of  various  kinds,  which  might  be  up  one  day  and  down  another,  and  it  might  not  be  a 
matter  very  easy  to  ascertain  at  all  times  what  was  the  exact  amount  that  might  be  relied 
upon  as  the  true  value  of  such  securities.     It  was  not  necessarily  the  selling  price  of  to- 
day or  of  yesterday.     It  depended,  to  a  certain  extent,  on  the  expectations  and  prospects 
as  well  as  upon  the  actual  selling  price  of  the  day,  and  it  might  be  difficult  to  arrive  at 
an  exact  opinion  as  to  what  was  the  real  value  of  these  securities.     But  it  appears  that, 
valuing  them  at  the  current  price  of  that  day,  there  were  certain  uncovered  balances  due 
by  certain  of  these  parties.     So  far  then,  in  that  view  of  it,  the  representation  of  the 
condition  of  the  company  was  to  that  extent  an  incorrect  representation.     This  is  to  say, 
it  assumed  as  correct  and  good  the  whole  balances  due  by  Robertson,  and  the  whole 
balances  due  by  Cuthbertson  and  Tweedie,  and  by  Robertson,  Cuthbertson,  and  Tweedie, 
and  Monteith,  and  some  others  who  were  in  the  same  condition.     What  the  expectations 
were  from  the  securities  we  do  not  exactly  know,  or  what  were  reasonable,  except  that 
Mr.  Gourlay,  who  examined  the  matter,  was  of  opinion  that  there  was  nothing  equal  to 
the  amount  of  the  debt  to  be  expected  from  these  securities.     It  has  been  said,  that 
we  have  a  document  which  shows  us  how  that  was  regarded  by  the  company  itself  at 
that  time, — the  document.  No.  97  of  process,  which  is  printed  at  page  32,  and  it  is 
said,  that  it  appears  from  the  minutes  antecedent  to  the  preparation  of  the  report  of 
July  1847,  as  well  as  from  a  letter  written  by  Mr.  Gourlay's  clerk,  and  the  evidence  of 
Mr.  Gourlay  himself,  that  No.  97  was  a  document  prepared  with  reference  to  that  report 
of  July  1847.     It  is  not  given  in  evidence  directly  by  any  person  that  the  docimient. 
No.  97,  was  prepared  in  reference  to  that  report.     It  does  contain  a  statement  of  the 
balances  due  by  the  parties  at  31st  July  1847,  being  the  last  balance  of  the  company's 
books ;  therefore  it  must  have  been  prepared  after  that  date ;  but  at  what  date  it  was  pre- 
pared we  have  not  any  direct  evidence.     It  is  said,  that  its  date  is  to  be  inferred  from 
an  order  that  was  given  to  make  up  a  statement,  and  from  a  demand  made  for  that  state- 
ment, in  a  letter  by  Mr.  Gourlay  in  1849.     I  do  not  know  how  that  matter  may  have 
struck  you,  gentlemen,  and  it  is  for  you  to  deal  with  that  part  of  the  evidence.     I  must 
say,  for  my  own  part,  that  it  has  not  satisfied  me  that  this  document,  No.  97,  was  made 
up  at  the  time  alleged.     I  am  not  satisfied  of  that.     I  am  not  satisfied  that  the  order  to 
make  up  a  statement  in  1847  has  reference  to  this  document  at  all.     I  think  there  was 
an  order  given  to  make  up  a  statement  with  reference  to  the  report  that  was  to  be 
pre])ared,  but  what  was  contained  in  that  statement,  if  it  was  made  up,  I  do  not  think 
we  know,  because  I  do  not  think  that  this  is  the  document.     The  order  is,  that  the 
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board  instruct  the  manager  to  prepare  a  particular  statement  of  each  account,  showing 
the  amount  due  by  every  debtor  to  the  company,  the  securities  held,  and  the  value  of 
these  securities.  There  were  two  things  specially  to  appear  in  the  statement  so  to  be 
made  up.  There  was  to  appear  the  securities  held,  and  there  was  to  appear  the  value  of 
these  securities.  Now  the  document  before  us  does  not  give,  nor  profess  to  give,  the 
securities  held ;  and,  therefore,  I  do  not  think  that  it  is  the  document  that  was  ordered 
to  be  made  out.  We  got  from  the  accountants  in  the  box  the  securities  held  in  reference 
to  various  parties  ;  we  therefore  know  what  they  held,  but  in  reference  to  none  of  these 
parties  do  I  find  in  this  paper  any  statement  of  these  securities.  Whether  the  paper 
then  made  up  comprehended  all  that  is  No.  97  or  more,  yea  or  nay,  is  not  the  question 
that  I  am  speaking  to  just  now,  but  whether  this  is  the  paper  that  was  made  up  at  that 
time.  I  do  not  think  it  is  a  paper  that  corresponds  with  the  order.  I  do  not  know  when 
it  was  made  up ;  and  my  own  feeling  is,  that  it  would  be  very  unsafe  (if  it  is  an  impor- 
tant part  of  this  case  in  any  respect)  to  rely  on  the  opinion  that  the  paper  No.  97  was 
made  up  at  that  time.  But  there  were  some  materials  furnished  from  which  the  report 
was  made  up ;  and  the  report  was  prepared  by  the  manager  and  approved  by  the  directors, 
and  then  submitted  by  them  to  the  company;  and,  in  the  particular  instances  which 
you  have  now  heard,  the  balances  due  by  certain  parties  were  assiuned  as  good  debts, 
while  they  were  not  covered  entirely  by  the  securities.  The  value  of  the  securities  at  the 
moment  did  not  appear  in  the  company's  books.  It  was  a  thing  changing  every  day. 
One  g^tleman  examined  made  it  up  from  the  London  prices  current,  and  another 
gentleman  made  it  up  from  the  Glasgow  prices  current.  But  that  value  did  not  appear 
from  the  books  or  records  of  the  company  at  the  time,  though  it  is  now  ascertained  by 
Mr.  Brown,  who  seems  a  very  intelligent  gentleman, — and  I  must  say  the  Glasgow 
accountants  showed  to  very  good  purpose  in  this  case :  they  showed  that  they  were  per- 
fectly masters  of  their  business  in  all  its  details.  Mr.  Brown  drew  his  conclusion  as  to 
the  actual  condition  of  the  company  from  other  information  he  possesses  now,  as  well  as 
from  what  he  gathered  from  the  state  of  the  books  at  the  time.  But  all  the  accountants 
concurred  in  this,  that,  looking,  to  the  books,  the  statement  in  this  report  of  16th 
September  1847,  was  quite  a  correct  statement — quite  consistent  with  the  books  of  the 
company.  But  then  the  Lord  Advocate  says  the  books  were  fraudidently  made  up.  I 
do  not  find  any  evidence  to  that  effect.  The  evil,  if  there  was  an  evil,  consisted  in  not 
ascertaining  from  other  sources  the  more  proper  value  of  these  securities.  I  do  not  see 
any  ground  for  holding  that  the  books  were  fraudulently  made  up.  The  books  were 
kept,  as  the  accountants  told  you,  on  the  ordinary  principles,  and  it  appears  that,  accord- 
ing to  the  books  as  submitted  to  the  directors,  the  report  was  the  fair  result  of  them. 
The  objection  now  taken  on  the  authority  of  the  prices  current,  and  such  sources  of 
information,  is,  that  the  value  of  the  securities  should  not  have  been  held  as  sufficient 
to  cover  the  debts.  Well,  then,  imder  these  circumstances,  taking  the  books  as  their 
guide,  the  directors  approve  of  this  report,  and  submit  it  to  the  meeting,  and  they  recom- 
mend a  dividend  of  8  per  cent.,  which  is  a  representation,  undoubtedly,  that  the 
company  is  in  a  flourishing  condition — 8  pep  cent.,  and  L.5000  over. 

I  have  now  spoken  to  you  as  to  the  circumstances  in  which  that  is  said  to  have  been 
a  false  statement.  We  are  next  to  consider  the  circumstances  in  respect  of  which  it  is 
said  to  have  been  a  fraudulent  statement.  It  was  a  statement  consistent  with  the  books, 
but  it  is  said  that,  if  other  sources  of  information  had  been  applied  to,  if  the  value  of 
these  securities  had  been  better  sifted,  it  would  have  been  found  that  they  did  not  cover 
some  of  these  debts — -that,  by  so  sifting  them,  it  might  have  been  so  discovered.  It  does 
not  follow  necessarily  that,  by  not  taking  that  course  of  sifting  the  value  of  these  securities, 
the  representation  of  the  directors  was  a  fraudulent  representation.  It  may  have  been 
an  incautious  proceeding.  It  may  have  been  that  they  were  not  so  astute  as  they 
should  have  been,  or  might  have  been ;  but  it  does  not  follow  that  because  they  did 
not  apply  then  to  the  same  sources  of  information  to  which  the  accountants  have  applied 
now,  that  therefore  their  conduct  was  fraudulent.  But  if  they  were  grossly  negligent 
in  their  duty,  if  they  grossly  neglected  those  examinations  which  they  ought  to  have 
made,  and  if  they  set  forth  to  the  company  and  to  the  assembled  partners  that  they  had 
made  that  thorough  investigation  which  they  had  not  made,  then  it  was  a  false  represen- 
tation, and  it  was  a  representation  which  it  is  very  difficult  to  keep  out  of  the  category 
of  legal  fraud  in  reference  to  the  partners,  because  it  was  leading  the  partners  to  believe 
that  an  examination  had  been  made  which  had  not  been  made,  and  thereby  leading  them 


d20  l^ATtoNAL   ElTtCHANGB  GO.    V,    bREW,   &c      ^aotm.  Juzbfc  IfeiL 

to  rely  and  act  upon  the  report.  But  if  it  required  a  degree  of  investigation,  or  an 
appeal  to  sources  which,  in  the  ordinary  or  reasonable  execution  of  their  duty,  they  did 
not  require  to  go  to,  or  if,  even  having  gone  to  them,  they  honestly  entertained  a  more 
favourable  opinion  of  those  securities  notwithstanding  the  momentary  depression  of  them 
in  the  market,  and  honestly  and  reasonably  thought  that  they  would  be  perfectly  ade- 
quate to  cover  the  balances,  then  there  was  no  &aud  whatever  in  the  representation. 
You  are  asked  to  find  that,  in  the  circumstances  which  here  occurred,  the  directors  made 
a  fraudulent  representation,  not  only  an  erroneous  representation,  but  that  they  were 
acting  fraudulently  in  the  matter  (the  directors  being  the  company,  for  the  company  is 
bound  by  the  directors)  in  giving  in  a  report  of  that  kind.  You  have  heard  all  the 
circumstances  brought  out  in  the  evidence,  and  you  are  to  decide  as  to  that  matter. 

[360]  Further,  it  is  said,   that  that  fraudulent  representation  was  what  induced 
Messrs.  Drew  and  Dick  to  make  the  purchase  in  question  ;  that,  had  it  not  been  for 
that  fraudulent  misrepresentation  in  September  1847,  they  would  not  have  made  the 
purchase  in  October.     We  have  the  evidence  of  Mr.  Guild  that,  on  16th  September 
1847,   the  price  of  National  Exchange  Company  shares  was  L.3,   12s.,  and  on  17tb 
September  L.3,  lOs.  ;  and  the  question  is,  whether  the  representation  made  in  September 
1847,  when  the  shares  were  selling  at  L.3,  12s.,  was  the  fraudulent  representation  which 
induced  Messrs.  Drew  and  Dick,  in  October,  to  purchase  at  L.2,  10s.,  or  whether  they 
were  led  to  do  so  by  other  considerations  of  prolmble  benefit  by  speculating  in  shares  of 
that  company.     I  am  not  talking  now  of  the  statement  of  Barlow  at  the  time  the 
purchase  was  made.     That  is  a  different  matter.     I  am  talking  of  the  representation  in 
the  report.     It  might  be  that  Mr.  Drew  took  the  two  together,  and  you  will  have  to 
consider  that  view  also.     But,  in  the  first  place,  are  you  satisfied  that  it  was  by  a 
fraudulent  representation  made  in  the  report  of  September  that  Mr.  Drew  was  moved  to 
make  the  purchase  in  October  at  Ij.2,  1(^.,  or  whatever  the  price  wasi     He  tells  you  he 
was  led  to  do  so  by  two  things — by  the  statement  in  the  report,  and  by  the  commimica- 
tion  made  to  him  by  Mr.  Barlow.     He  received  a  copy  of  the  report,  as  all  the  share- 
holders did,  and  therefore  it  was  published.     There  is  no  doubt  that  Mr.  Drew  is  entitled 
to  found  upon  it,  and  he  was  entitled  to  rely  upon  it  as  a  report  of  the  directors. 

In  October  Mr.  Drew  went  to  Barlow  and  consulted  him,  and  asked  him  how  it  hap- 
pened that  the  shares  were  down,  and  said  that  he  was  disposed  to  sell  his  ow^n  shares. 
Barlow,  he  says,  then  took  up  a  copy  of  the  report,  and  said.  Why,  there  is  the  report 
you  have  heard  read,  there  is  the  8  per  cent,  dividend,  there  is  a  surplus  of  L.5000,  there 
are  rumours  afloat,  but  they  are  groundless  as  to  the  condition  of  the  company,  and  so 
far  from  selling,  I  think  it  is  a  case  for  buying.  Mr.  Drew  says  it  was  these  two  things, 
the  report  by  the  directors,  and  the  conversation  with  Barlow,  that  induced  him  to  make 
the  purchase.  Well,  if  the  company  are  responsible  for  the  statements  of  Barlow,  and 
if  Mr.  Drew  was  induced  to  make  the  purchase  from  the  combined  effect  of  Barlow's 
statement  and  the  report  of  September,  and  if  these  are  both  fraudulent,  then,  of  course, 
this  issue  must  be  affirmed.  He  says  he  was  induced  to  purchase  in  consequence  of 
these  two  things.  Here  is  Barlow's  statement,  according  to  Mr.  Drew's  evidence*. 
He  says :  On  11th  October,  I  had  a  conversation  with  Barlow,  and  asked  the  reason  why 
the  shares  were  falling,  he  said  there  was  no  good  retwon,  and  that  they  were  groundless 
reports  ;  he  took  up  a  printed  copy  of  the  report  of  1847,  "  and  explained  the  items,  and 
showed  that  company  in  a  prosperous  condition ;  a  dividend  of  8  per  cent.,  and  a  balance 
over  of  about  L.5500,  which,  if  divided,  would  have  raised  the  dividend  to  II  per  cent." 
That  is  a  mere  arithmetical  statement,  and  there  is  no  fraud  in  it ;  it  is  a  mere  repr^ 
sentation  that  they  had  divided  8  per  cent.,  and  had  L.5000  over.  "  I  had  told  him 
that  I  would  sell  our  shares,  1130,  if  not  satisfied  as  to  state  of  the  company.  He  seemed 
alarmed  at  that,  and  tried  to  satisfy  me  as  to  state  of  company ;  and  said  that  so  far 
from  selling,  I  ought  to  purchase,  and  he  would  advance  the  money  to  enable  me  to  do 
so,  and  I  would  not  require  to  make  any  advance  till  I  sold  at  a  profit."  Now  that  is  Mr. 
Drew's  statement  as  to  what  took  place.  Mr.  Barlow's  statement  is  not  quite  confimu- 
tory  of  Mr.  Drew's  on  that  subject  as  I  read  it.  The  deposition  of  Mr.  Barlow  upon  that 
matter  is — '*  Many  persons  consulted  with  me  as  manager  about  purchasing  shares  in  the 
National  Exchange  Company  stock,  and  about  that  company  advancing  the  price  of  such 
purchases  on  their  behalf.  In  particular,  Mr.  Peter  Drew  consulted  me  about  that  matter. 
To  the  best  of  my  recollection,  I  suggested  to  Mr.  Peter  Drew  that  he  should  go  into  the 
market,  and  buy  through  whatever  broker  he  thought  fit,  and  the  company  would  p*y 


inttil  Ji^sfc  mi.    i^ATioi^AL  exghanoi^  co.  t;.  bkBW,  Ac.  dSl 

for  them."     "  After  the  stock  began  to  fall  in  the  market,  I  was  consulted  by  Mr.  Drew, 
and  by  a  great  many  other  persons,  about  the  cause  of  the  depreciation  of  the  company's 
stock  in  the  market.     I  cannot  say  what  answer  I  gave  to  these  inquiries,  or  what  reason 
I  assigned  for  the  depreciation.     I  endeavoured  at  all  times  to  evade  answering  the 
questions,  so  as  to  observe  my  duty  to  the  company,  and  at  the  same  time  to  adhere  to 
the  truth.     My  position  was  exceedingly  embarrassing.     I  am  sure  I  never  gave  to  any 
person  any  undue  encouragement  to  purchase  shares.     I  have  endeavoured  to  evade  pur- 
chasing with  the  funds  of  the  company,  pleading  generally  as  my  excuse  that  we  were 
too  poor  to  part  with  the  money.     I  am  satisfied  that  I  never  used  any  such  expression 
to  Mr.  Drew  that  there  was  no  real  ground  for  the  depreciation  of  the  stock,  or  that  a 
mere  groundless  rumour  or  report  had  arisen  about  it.    At  the  time  the  stock  was  very  low, 
I  have  some  recollection  of  a  conversation  with  Mr.  Drew,  to  the  effect  that  if  he,  or  any 
one,  chose  to  purchase  a  number  of  the  company's  shares,  it  would  be  a  good  specu- 
lation, but  I  did  not  do  so  at  an  earlier  time.     At  that  time  I  believed  that  the  then 
price  of  the  shares,  and  the  wreck  of  the  company,  and  the  banking  privileges  I  had 
secured  for  it,  would  render  a  purchase  at  that  depression  profitable."    That  appears  to 
have  reference  to  another  purchase  by  Messrs.  Drew  and  Dick  about  the  end  of  the  year, 
at  10s. —  certainly  not  misled  into  it  by  the  report  in  any  way,  and  which  fell  through 
by  reason  of  the  stoppage  of  the  company.     Then  he  says,  in  answer  to  another  question, 
"  I  think  Mr.  Drew  asked  me,  if  he  and  Mr.  Dick  purchased  shares,  the  company  would 
advance  the  money.     1  believe  they  were  then  solvent  men.     I  am  quite  sure  1  did  not 
encourage  them  to  buy.     Mr.  Drew  repeatedly  called  on  me  to  ask  me  to  lend  money  for 
the  purchase  of  shares,  which  I  put  off  as  long  as  I  could,  as  the  company  had  not  money 
to  spare.     Finally,  believing  Messrs.  Drew  and  Dick  to  be  solvent,  I  consented  to  advance 
them  money  to  purchase  what  shares  they  wanted.     Mr.  Drew  seemed  anxious,  and  was 
continually  trying  to  find  out  what  was  my  opinion  as  to  the  depreciation  of  the  shares 
by  the  willingness  of  the  company  to  advance  money  to  make  purchases.     I  cannot  say 
what  reply  I  made  to  his  inquiries  as  to  the  cause  of  depreciation,  further  than  this,  that 
I  did  not  offer  any  opinion  whether  he  should  purchase  or  not,  and  never  gave  any  direct 
encouragement  to  do  so.     I  cannot  recollect  the  number  of  shares  they  purchased  after 
any  such  conversation."     Now,  gentlemen,  that  statement  is  certainly  not  confirmatory 
of  Mr.  Drew's,  but  the  opposite.     Barlow  says  that  he  did  not  give  any  such  assurance  as 
to  the  condition  of  the  company,  did  not  state  any  such  opinion,  did  not  give  any  advice  to 
purchase,  did  not  hold  out  any  inducement  or  encouragement  to  purchase.     As  to  the 
statement,  "  I  am  sure  I  never  gave  to  any  person  any  undue  encouragement  to  purchase 
shares.     I  have  endeavoured  to  evade  purchasing  with  the  funds  of  the  company,  plead- 
ing generally  as  my  excuse  that  we  were  too  poor  to  part  with  the  money,"  and  as  to 
the  Lord  Advocate's  observation  upon  evasive  answers,  I  say  nothing,  because  this  is  not 
stated  to  have  occurred  with  Mr.  Drew.     But  there  is  here  a  conflict  between  Mr.  Drew 
and  Mr.  Barlow  as  to  what  [Missed  at  their  interview.     There  is  one  witness  on  one 
side,  and  there  is  another  on  the  other.     Their  statements  are  certainly  anything  but 
confirmatory  of  each  other  in  regard  to  the  matter ;  and  if  you  cannot  meike  out  between 
them  what  is  the  true  state  of  the  matter,  then  you  cannot  hold  that  the  alleged  mis- 
representations were  made.     In  such  a  state  of  dubiety,  you  cannot  hold  that  fraudulent 
misrepresentations  were  made.      You  must  have  evidence  satisfactory   to  your  own 
minds  upon  that  point,  that  is,  as  to  the  conversation  with  Barlow. 

If  you  are  satisfied  that  these  representations  which  Mr.  Drew  has  spoken  to  were 
made,  and  that  they  were  fraudulently  made,  then  you  will  have  to  consider  what 
the  effect  of  such  statements  by  the  manager  would  be.  Now,  in  regard  to  the 
manager,  the  general  propositions  which  I  state  to  you  are  these,  that  the  representations 
by  the  manager,  in  the  course  of  discharging  his  duty  as  manager,  are  representations  by 
the  company ;  and  further,  that  representations  by  him  made  by  the  direction  or 
authority  of  the  directors,  in  reference  to  the  affairs  of  the  company,  are  representations 
of  the  company.  Whether  he  had  directions  or  authority  from  the  directors  of  the 
company  is  a  separate  question.  I  am  now  stating  what  are  those  representations  by  the 
luanager  which  would  be  held  to  be  representations  of  the  company.  But  further,  I 
have  to  state  to  you  on  the  other  side  that  representations  by  an  individual  director  not  at 
the  time  acting  in  his  official  character,  are  not  representations  by  the  company,  and 
that  representations  by  the  manner  riot  in  the  course  of  the  discharge  of  his  duty  as 
manager,  and  not  made  under  the  instructions  or  by  the  directions  of  the  directors,  are 
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not  representations  of  the  company.     Aa  for  instance,  a  private  opinion  expressed  by 
the  manager  to  a  friend  who  consults  him  as  to  the  affairs  of  the  company,  in  regard  to 
purchases  not  from  [361]  the  company,  is  not  a  representation  of  the  company.     On  the 
other  hand,  again,  if,  in  the  course  of  doing  that  which  the  company  authorized  to  be 
done,  and  intrusted  to  the  manager  to  do, — if  in  the  course  of  doing  that,  he  follows  out 
the  matter  by  making  statements  in  reference  to  the  company,  and  so  induces  a  party 
to  come  into  the  transaction  with  the  company, — ^statements  which  he  has  a  general 
authority  to  make, — ^general  statements  as  to  the  condition  of  the  company, — or  if  he 
induces   parties  to  go  into  transactions  which  necessarily  imply  the  solvency  of  the 
company,   being  employed   by  the  directors  to  make   such  transactions,  that  is  then 
transacting  for  the  directors  and  for  the  company,  and  the  company  are  holding  them- 
selves out  through  him  as  in  that  condition  which  he  represents  them  to  be  in.     This 
brings   the   circumstances  and   facts  of  this  case  into  a  position  which  requires  your 
careful  attention.     Mr.  Barlow  was  not  employed  by  the  company  to  make  sales  of  Uieir 
stock   in   this  case.     He  was  not  selling.     Mr.  Drew  came  to  consult  him  as  to  the 
condition  of  the  company,  and  as  to  what  was  the  reason  that  the  stock  had  fallen.     I 
do  not  know  that  Mr.  Barlow  was,  in  his  capacity  of  manager  of  the  company,  entitled 
to  give  private  advice  on  that  matter.     If  Mr.  Drew  came  to  consult  him  as  to  whether 
he  ought  to  buy  or  sell,  I  think  the  manager  is  not,  for"  anything  we  see  in  this  contract, 
or  anything   I   know  of  the  management  of  banks,  entitled  to  make   the   company 
responsible  for  advice  so  privately  given  to  a  friend.     I  think  it  is  not  the  province  of 
the  manager  to  give  such  advice.     I  think  it  would  be  wrong  in  him  to  do  so.     But  so 
it  is,  that  there  was  no  selling  of  stock  here  by  the  company ;  but,  then,  Mr.  Barlow  was 
in  this  transaction  acting  to  a  certain  extent,  and  in  reference  to  a  part  of  it,  as  the 
representative  of  the  company,  because  it  was  part  of  the  business  of  the  company  to 
make  such  loans,  and  it  was  part  of  the  transaction  that  was  going  on,  that  a  loan  should 
be  made,  and  therefore  he  was,  in  making  the  loan,  representing  the  company,  and  the 
company  had  an  interest  in  having  the  loan  made  if  it  could  get  good  security  for  it. 
He  was  forwarding  and  promoting  the  business  of  the  company.     It  was  the  business  of 
the  company  to  make  loans  upon  the  security  of  stock,  whether  its  own  stock  or  other 
stock,  and  he  was  promoting  the  interests  of  the  company  in  encouraging  parties  to  buy 
stock.     The   question   then   comes   to  be,  whether  the  representations  which  he  thus 
makes,  or  is  said  to  have  made,  or  to  be  held  as  made  by  the  manager  in  furtherance  of 
the  interests  of  the  company — as  representing  the  company,  so  that  his  representations 
are  to  be  regarded  as  the  representations  of  the  company  fraudulently  made.     If  the 
company  was  not  in  a  flourishing  condition, — if  he  did  not  believe  the  company  to  be 
in  a  flourishing  condition,  and  nevertheless  intended  to  lend  Mr.  Drew  money  belonging 
to  the  company  upon  the  security  of  the  stock  of  a  company  which  he  believed  not  to 
be  in  a  sound  condition — that  would  be  very  strange  conduct  on  the  part  of  the  manager, 
and  not  forwarding  the  interests  of  the  company.     Mr.  Barlow  is  here  exhibited  in  a 
complex  character,  and  unless  you  can  find  evidence  that  he  had  authority  from  the 
directors  to  make  representations  which  you  are  satisfied  were  false  and  fraudulent, — 
unless  you  can  find  evidence  that  he  had  authority  to  do  that, — evidence  derived  from 
some   source  or  other  in  the  case,  I  do  not  see  how  you  can  bring  the  matter  home 
to  the  company, — of  course,  all  this  arises  only  Upon  the  assumption  that  you  are  of 
opinion  that  Barlow  did  actually  say  those  things  which  Mr.  Drew  alleges,  but  which 
Mr.  Barlow  denies.     Now,  that  is  all  I  have  to  say  on  the  defenders'  first  issue. 

We  come  next  to  another  part  of  the  case  which  stands  in  a  different  position, 
and  the  issue  in  reference  to  which  is  of  a  different  kind.  The  issue  here  is,  "  Whether, 
in  the  purchase  of  the  said  shares,  the  pursuers  acted  as  the  brokers  of  the  defenders  " — 
(Reads  defentlers'  aecond  issue).  This  has  nothing  to  do  with  fraudulent  representations. 
We  are  out  of  that  category  altogether  in  this  part  of  the  case.  It  is  not  alleged,  and  it 
is  not  necessary  for  the  defenders'  case  to  prove  fraudulent  representations.  But  the 
defender  says,  I  employed  the  brokers  to  buy  stock  for  me,  and  I  was  induced  to  do  so 
by  these  brokers  making  misrepresentations  as  to  the  afiGairs  of  the  company,  whose  stock 
I  wanted  to  purchase.  The  broker  who  does  that,  violates  his  duty  to  his  employer. 
He  is  not  entitled  so  to  act.  He  is  guilty  of  a  violation  of  duty  to  his  employer  if  he 
does  so,  and  he  woidd  be  responsible  to  his  employer  if  he  led  him  into  transactions  by 
such  misrepresentations.  Then  the  question  here  comes  to  be  twofold;  in  the  first 
place.  Were  the  company  brokers  in  this  transaction )  and,  secondly,  Did  tiiey,  in  their 
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capacity  of  brokers  in  this  transaction,  make  misrepresentations  as  to  the  condition 
of  the  company?  The  report  made  to  the  directors  was  not  a  report  with  reference 
to  this  transaction  of  purchase  of  stock.  We  are  now  here  in  reference  to  the  acts  and 
conduct  of  the  brokers  in  regard  to  a  particular  purchase  in  October.  But  Mr.  Drew 
tells  you  that  all  that  was  in  the  report  was  reiterated  to  him  in  October,  when  he  went 
to  Mr.  Barlow  as  the  manager  of  that  company  of  brokers,  in  reference  to  the  purchase 
of  stock  through  them,  and  that,  by  the  reiteration'  of  those  statements  which  were 
not  true  —  those  misrepresentations  —  Mr.  Barlow,  in  violation  of  his  duty  as  a 
broker — being  then  acting  in  the  capacity  of  Mr.  Drew's  broker — that  he,  in  violation 
of  his  duty  as  Mr.  Drew's  broker  on  that  occasion,  made  those  statements  to  him,  and 
led  him  to  make  that  purchase.  The  first  question  is,  Was  the  company  then  acting  as 
Mr.  Drew's  broker  ?  and  on  that  we  have  had  a  good  deal  of  contention  and  controversy 
about  the  import  of  certain  accounts  which  were  exhibited  to  accountants,  and  which, 
I  think,  was  a  contention  of  words  and  of  forms  of  book-keeping,  more  than  anything 
else ;  because  I  think  the  real  nature  of  this  matter  of  brokerage  is  pretty  evident  from 
the  evidence  and  from  the  accbunts.  It  seems  to  have  amounted  to  this  at  that  date, — 
I  mean  in  October, — what  it  was  at  the  previous  period  I  do  not  inquire,  but  at  the 
date  of  October  it  was  this,  that  in  all  transactions  in  which  the  purchase  of  stock  was 
facilitated  by  this  company  by  their  advancing  money  to  enable  the  parties  to  make  the 
purchase,  the  broker  who  got  this  transaction  carried  through  by  reason  of  such  facility, 
allowed  to  this  company  one-half  the  brokerage,  and  they  pocketed  it,  and  they 
called  it  throughout  their  accounts  the  profits  of  the  brokerage  part  of  their  business. 
They  have  in  their  contract  a  power  to  act  as  brokers  and  many  other  things,  and 
perhaps  they  did  so  in  some  cases ;  but  the  question  is,  whether  in  this  transaction  they 
stood  in  the  position  of  brokers.  I  think  that  what  I  have  described  is  the  result  of 
all  the  accounts  we  saw.  Buchanan  and  Kerr  pocketed  L.2,^  10s.,  and  the  National 
Exchange  Co.  pocketed  L.2,  10s. ;  and  as  to  the  contention  in  regard  to  the  way  in 
which  the  brokers'  accounts  were  made  up,  the  difference  just  depends  upon  this, 
whether  you  are  to  read  them  as  the  settlement  of  two  accounts  at  once  by  the  company, 
or  whether  you  are  to  read  them  as  a  shorthand  way  of  giving  one-half  to  the  National 
Exchange  Co.,  and  retaining  the  other  half  to  themselves.  The  result,  however,  is  the 
same  either  way.  It  is  a  benefit  that  the  National  Exchange  Co.  were  to  get  from  that 
kind  of  transaction.  They  had  profit  from  other  transactions  of  a  similar  kind,  on  a 
similar  understanding  between  them  and  the  brokers.  It  was  not  an  understanding 
between  them  and  a  particular  broker  acting  for  them,  but  it  wsw  the  understanding  on 
the  stock  exchange  with  all  the  brokers ;  and  it  seems,  from  the  evidence  which  we 
have  heard,  that  the  arrangement  was  coveted  by  all  parties.  Now,  in  this  particular 
transaction,  who  were  the  parties  that  stood  to  Mr.  Drew  in  the  relation  of  his  brokers, 
bound  to  him  by  the  duty  of  brokers,  transacting  for  him  as  brokers,  talking  to  him  as 
brokers,  and  writing  to  him  as  brokers?  Was  it  Buchanan  and  Kerr,  or  was  it  the 
National  Exchange  Co.,  or  was  it  a  company  consisting  of  Buchanan  and  Kerr 
and  the  National  Exchange  Co. — a  joint  adventure  ?  Mr.  Drew  himself  says  upon  this 
point,  "  Knowing  that  the  company  acted  as  brokers,  I  asked  him  [Barlow]  who  was  in 
their  emplojrment,  viz.,  who  was  their  broker?  [meaning  that  he  (Drew)  would  go  to 
that  person].  He  [Barlow]  said  it  would  be  better  for  me  to  employ  some  person  of  my 
own ;  he  said  he  would  get  one-half  commission  on  the  transaction,  whoever  he  was." 
Now  that  just  amoimted  to  this  :  select  your  own  person,  look  for  the  man  in  whom  you 
have  most  confidence :  select  a  man  for  yourself ;  we  are  not  going  into  the  market : 
select  your  own  broker.  Mr.  Barlow,  when  examined,  says  that  the  company  did  not  act 
as  brokers  in  the  buying  and  selling  of  stocks ;  they  got  a  commission,  but  he  says  they 
did  not  act  as  brokers.  Now  the  argument  presented  to  you  is  not  that  Mr.  Drew  gave 
his  order  to  the  National  Exchange  Co.,  gave  them  authority  as  to  the  rate  at  which  he 
was  to  purchase,  or  that  he  consulted  them  as  brokers.  If  he  did,  they  declined  to  give 
advice,  because  they  said  at  once,  Consult  your  own  brokers.  It  is  not  that  he  gave 
autho-  [362]  -rity  to  them  to  make  purchases  for  him,  or  restrained  them  in  any  way,  or 
wrote  to  them,  saying,  I  have  changed  my  mind.  Nothing  of  the  kind.  Buchanan 
and  Kerr  tell  you  that  they  allowed  the  National  Exchange  Co.  a  share,  whichj  in  this 
case,  was  one-half  of  the  commission,  which  in  other  circumstances  might  be  different, 
but  which,  in  the  circumstances  at  that  time  in  Glasgow,  was  one-half,  that  they  allowed 
that  to  any  company,  who  made  advances  for  the  jmrchase  of  stock,  and  that  they  had 


no  other  connexion  with  the  National  Exchange  Co.  in  any  way.  But  I  am  asked  to  tell 
you  that  that  puts  the  National  Exchange  Co.  in  the  capacity  of  brokers,  and  that  there 
were  due  from  them  to  Mr.  Drew  all  the  obligations  that  are  due  by  a  broker  to  his 
employer.  I  do  not  know  any  authority  for  that.  A  passage  was  read  from  Lord  St. 
I^onards'  opinion  in  regard  to  these  accounts,  in  which  his  Lordship  states  the  account 
one  way ;  he  might  equally  have  stated  it  the  other  way,  and  it  would  have  produced  the 
same  result,  which  is,  that  there  was  one-half  the  brokerage  got.  But  his  Lordship  does 
not  say,  upon  the  evidence  now  before  us,  that  the  National  Exchange  Co.  were  brokers 
in  that  transaction.  He  had  not  before  him  then  either  the  evidence  of  Mr.  Drew, 
or  the  evidence  of  Mr.  Barlow.  All  that 'he  had  was  a  record  containing  certain 
statements  and  certain  documents,  from  which  the  actual  case  could  not  be  well 
inferred.  But  what  he  says  is  this,  "The  brokers  were  employed  by  this  company, 
who  were  themselves  brokers  and  bankers.  The  brokers  therefore,  in  the  common 
market,  charged  them  one-half  commission,  that  is,  they  dividexl  the  commission  with 
the  bankers  who  employed  them.''  At  that  time  the  evidence  had  not  been  led. 
Lord  St.  Leonards,  whose  opinion  is  always  entitled  to  the  greatest  respect,  was  going 
on  the  statement  in  the  reconl,  and  the  productions  before  him,  and  he  assumed  that  the 
company  had  employed  a  particidar  broker  for  Mr.  Drew.  I  see  no  evidence  that  they 
did  so.  On  the  contrary,  it  appears  from  Mr.  Drew's  own  evidence,  that  the  company 
said.  Go  and  employ  your  own  broker  ;  and  it  appears  from  Mr.  Barlow's  evidence,  that 
the  company  in  this  transaction,  and  in  similar  transactions,  did  not  go  into  the  market  or 
employ  anybody  as  broker.  Loni  St.  Leonards  does  not  even  say,  that  when  a  broker 
gives  a  proportion  of  his  commission  to  a  party  who  sends  him  custom,  that  {)arty  is 
hinlself  to  be  regarded  as  the  broker,  or  is  liable  to  the  person  whom  he  recommends  to 
the  broker.  He  does  not  say  that,  but  he  deeds  with  a  case  quite  different  from  that,  and 
still  mort'  different  from  the  one  now  before  us.  I  do  not  see  any  evidence  that  at  the 
time,  and  in  the  matter  in  question,  the  company  were  acting  with  Mr.  Drew,  or  that  he 
was  conversing  and  talking  with  them  as  his  brokers.  On  the  contrary,  it  was  after  the 
whole  conversation  was  over,  in  regard  to  the  value  of  the  shares,  that,  as  he  says, 
knowing  the  company  acted  as  brokers,  he  asked  Barlow  the  question  about  a  broker, 
and  Barlow  answered  No,  employ  your  own  broker.  I  do  not  see  that  that  is  a  case  of 
the  comi>any  acting  as  brokers,  in  the  view  of  the  evidence  which  presents  itself  to  my 
mind,  and  I  cannot  draw  any  such  legal  inference  from  the  facts  which  are  here  presented 
to  us.  If  the  company  had  a  co-partnership  with  any  ()erson,  and  he  was  merely  the 
representative,  in  one  part  of  Glasgow,  of  the  comjiany  sitting  in  another  part  of  Gla^ow, 
and  they  were  partici[>ating  in  the  profits,  that  would  be  a  different  matter.  The  question, 
then,  which  is  put  in  this  issue^  is — (Reads  defetidern'  second  issue  again).  There  is 
there  again  the  element  of  inducement  which  you  have  to  consider,  as  to  whether  that 
was  the  motive  cause  for  Mr.  Drew  making  the  purchase,  even  if  you  were  satisfied  upon 
the  evidence  otlierwise. 

Now,  gentlemen,  the  points  that  you  have  to  decide  are,  in  the  first  place,  whether  the 
company,  in  tlieir  rejwrt  of  September  1847,  or  through  Barlow  acting  for  them,  made 
false  and  fraudulent  representations  as  to  the  credit  and  solvency  of  the  company, — false 
representations  and  fraudulent  representations,  —  and  did  induce  the  defenders  to 
purchase  the  shares  of  the  National  Excliange  Co.,  or  any  part  of  them  ?  I  foigot  to 
notice  a  piece  of  evidence  in  this  case,  taken  from  the  action  which  had  been  brought 
formerly  by  the  Exchange  Co.  against  its  own  directors,  to  compel  them  to  account  for 
tlieir  misconduct,  and  to  get  quit  of  which  they  paid  a  sum  of  money.  It  never  came 
to  a  judicial  termination,  because,  as  I  understand  from  the  evidence  which  we  have  had, 
it  was  compromiseil,  and  therefore  it  is  very  difficult  for  us  to  know  what  would  have 
been  the  result  of  that  action  if  it  had  gone  to  trial.  But  it  is  said  that  some  statements 
were  made  by  Mr.  Gourlay  in  that  action,  imputing  to  the  directors  mismanagement.  It 
is  not  a  question  of  mismanagement  tliat  is  before  us  just  now.  It  is  a  question  of  false 
and  fraudulent  representation.  I  need  not  turn  up  the  evidence,  but  I  think  I  am  not 
wrong  in  saying  that  Mr.  Groiurlay,  who  in  that  former  action  was  the  leading  party 
moving  against  tlie  directors,  stated  to  us  in  evidence,  that  in  all  the  investigations  which 
he  uiaile  at  that  time  into  these  matters,  he  saw  nothing  indicating  fraud  on  the  part  of 
the  directors — '*  not  the  least,*'  I  think  was  what  he  said,  in  the  strongest  terms.  He 
himself  sweats,  and  that  is  better  than  any  statement  made  for  him  by  his  advisers  in 
anothex  cause---he  himself^  in  evidence,  tells  you  that  he  saw  nothing  fraudulent  about  it  \ 
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and  it  is  plain  he  does  not  believe  that  there  was  any  such  thing.  In  these  circum- 
stances I  do  not  attach  much  importance  to  expressions  collected  out  of  the  pleadings  in 
another  case.  I  attach  more  importance  to  the  evidence  of  Mr.  Gourlay  here  as  a 
'witness,  than  to  what  was  said  for  him,  when  he  acted  hostile  to  the  directors  in  a  former 
case.  You  have  now  to  say,  first,  whether  there  were  here  false  representations ;  and, 
second,  whether  these  were  fraudtdent  representations.  If  they  were  fraudulent,  then 
thirdly,  was  it  through  the  representations  so  made,  that  the  defenders  were  induced  to 
make  the  purchase  in  question  ^  If  you  are  satisfied  that  they  were  false,  and  that  they 
were  fraudulent,  and  that  it  was  these  things  which  induced  the  defenders  to  make  the 
purchase,  then  your  verdict  must  be  for  the  defenders.  If  you  are  not  satisfied  on  these 
three  points,  then  your  verdict  must  be  against  the  defenders. 

On  the  second  issue,  if  you  find  on  the  evidence  that  the  pursuers  did  really  act  as 
brokers  in  that  transaction,  in  making  the  purchase — if  you  find  that  in  the  evidence,  of 
course,  they  are  responsible  for  the  statements  that  they  made  in  that  capacity ;  and  if, 
in  violation  of  their  duty  as  brokers,  they  made  such  statements,  then  the  verdict  must 
be  for  the  defenders.  If,  on  the  other  hand,  it  appears  to  you  that  they  were  not  the 
brokers,  but  that  certain  other  parties  were  the  brokers,  and  not  the  pursuers,  then  any 
representations  made  by  the  pursuers  would  not  be  in  the  capacity  of  brokers,  and, 
therefore,  it  would  be  impossible  to  affirm  that,  in  violation  of  their  duty  as  brokers,  they 
misrepresented. 

You  will  consider  the  case  in  reference  to  both  these  matters.  If  you  are  satisfied 
that  the  defenders  have  made  out  either  of  these  two  latter  issues,  then,  upon  the 
structure  of  this  case,  which  is  to  be  considered  as  a  complex  case,  I  think  the  verdict 
on  the  first  issue,  in  regard  to  the  part  of  it  which  puts  the  question  of  resting-owing, 
must  be  a  verdict  for  the  defenders  also. 

The  Lord-Advocate  (for  the  defenders). — On  the  subject  of  brokerage,  we  are  anxious 
that  your  Lordship  should  lay  it  down,  that  if  the  jury  are  satisfied  that  it  was  part  of 
the  bargain  for  the  purchase  of  these  shares,  that  the  National  Exchange  Co.  should 
receive  from  Messrs.  Drew  and  Dick  one-half  of  the  brokerage,  then  the  National 
Exchange  Co.  must  be  held  to  have  acted  as  brokers  in  the  transaction. 

Lord  President — Do  you  mean  part  of  the  bargain  between  Messrs.  Drew  and  Dick 
and  the  pursuer? 

The  Lord-Advorafe. — Yes. 
Lord  President. — You  had  better  so  state  it. 

Mr,  Gordon  (for  the  pursuers), — I  do  not  trouble  your  Lordship  for  any  direction, 
because  the  law,  as  laid  down  by  your  Lordship,  is  quite  satisfactory. 
The  Lord-Advocate  read  the  direction  which  he  required,  as  altered. 
Lord  President, — If  by  this  it  is  understood,  that  it  was  part  of  the  special  bargain 
at  that  time  between  the  parties,  that  Messrs.  Drew  and  Dick  should  pay  to  the  National 
Exchange  Co.  one-half  of  the  brokerage,  as  such,  then  I  think  that  they  were  acting  as 
brokers.  If,  on  the  other  hand,  it  was  merely  to  result  out  of  a  general  arrangement  or 
understanding  between  the  National  Exchange  Co.  and  other  loan  companies  on  the 
one  hand  and  a  body  of  brokers  upon  the  Stock  Exchange  on  the  other  hand  that  the 
broker  should  communicate  one-half  the  commission,  and  was  not  the  matter  of  the 
bargain  with  Messrs.  Drew  and  Dick,  then  I  think  the  company  were  not  acting  as  the 
brokers. 

[363]  The  Jury  returned  a  verdict  for  the  pursuers  on  all  the  issues. 

The  defenders  now  moved  the  Court  for  a  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside  as  contrary  to  the  evidence,  the  nature  of  which  is  shown  in  the  charge 
of  the  presiding  Judge. 

The  Court  refused  the  rule. 
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William  Ross  (Stephen's  Trustee),  Pursuer. — A.  Oiford, 

Annabella  Morison,  Defender. — F,  W.  Clark. 

Process — Title  to  Sue — Adjudication — Sequestration. — ^The  trustee  in  a  sequestration 
brought  a  reduction  under  the  Act  1621,  c.  18,  against  a  party  who  had  obtained  a 
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conveyance  of  heritage  from  the  bankrupt.  In  the  course  of  the  litigation  the  tnustee 
obtained  a  decree  in  faro  against  the  defender,  for  certain  expenses,  and  upon  the 
decree  he  raised  this  action  to  adjudge  the  subjects.  There  was  in  Court  a  suspension, 
at  the  bankrupt's  instance,  to  which  the  trustee  was  a  party,  of  the  ground  of  debt 
upon  which  sequestration  had  issued — Held  that  the  defender  in  the  a4Judication  was 
not  entitled  to  have  it  sisted  till  the  suspension  should  be  disposed  of. 

In  1857,  the  pursuer,  who  was  trustee  on  the  sequestrated  estate  of  George  Stephen, 
raised  against  the  defender  a  reduction,  under  the  Act  1621,  c.  18,  of  a  disposition  of 
certain  heritable  subjects  granted  by  the  bankrupt  in  her  favour,  on  27th  September 
1856. 

In  the  reduction,  issues  were  adjusted,  but  the  trial,  which  had  been  fixed  for  28th 
March  1859,  was  postponed,  upon  an  affidavit  by  the  defender's  agent  that  one  of  her 
material  witnesses  was  absent,  and  upon  the  condition  that  payment  should  be  made  to 
the  pursuer  of  the  expenses  occasioned  to  him  by  the  delay.  The  pursuer  obtained 
decree  for  these  expenses,  amounting  to  L.  135,  5s.  lOd.,  besides  dues  of  extract^  on  20th 
May  1859.  The  amount  not  having  been  paid,  he  brought  the  present  action  of  adjudi- 
cation against  the  defender,  to  have  the  heritable  property,  referred  to  in  the  reduction, 
adjudged  to  belong  to  him  for  payment  of  the  debt,  reserving  to  him  always  right  to 
follow  out  the  action  of  reduction. 

The  defender  averred  that  Stephen,  when  absent  from  the  country,  had  been 
improperly  sequestrated  for  an  alleged  debt  to  a  firm  of  which  the  trustee  was  a  parl^er, 
which  debt  was  not  due,  and  of  which  a  suspension  at  Stephen's  instance  was  now  in 
Court  (see  31st  May  1860,  ante^  vol.  xxxii.  p.  509) ;  and  she  pleaded  that,  the  pursuer's 
title  as  trustee  being  consequently  bad,  the  action  of  reduction  and  all  proceedings  and 
decrees  therein  were  of  no  force,  and  she  was  entitled  to  have  this  action  dismissed ;  or, 
at  all  events,  sisted  until  the  suspension  should  be  disposed  of. 

The  Lord  Ordinary  (Mackenzie)  pronounced  the  following  interlocutor : — 

"  20/A  June  1860. — Finds  that  the  pursuer,  as  trustee  on  the  sequestrated  estate  of 
Greorge  Stephen,  obtained  decree  in  foro  in  this  Court  against  the  defender  for  payment 
of  the  sum  of  L.135,  5s.  lOd.,  besides  the  dues  of  extract:  Finds  that  that  decree  has 
been  extracted,  and  is  not  attempted  to  be  challenged  by  the  defender  in  any  competent 
form :  Finds  that  it  \a  not  aUeged  by  the  defender  that  any  part  of  the  sums  decerned 
for  have  been  paid :  Finds,  in  these  circumstances,  that  the  pursuer  is  entitled  to  decree 
of  adjudication  against  the  defender  as  concluded  for :  Therefore,  repels  the  defender's 
pleas  in  law,  and  adjudges,  declares,  and  decerns  in  terms  of  the  conclusions  of  the 
summons :  Finds  the  defender  liable  in  expenses. 

^*'Note. — It  appears  to  the  Lord  Ordinary  that  the  decree  in  foro  founded  on  by  the 
pursuer  must  receive  effect  so  long  as  it  stands  unreduced.  No  attempt  has  been  made 
by  the  defender  to  reduce  the  decree  ;  and  she  has  stated  no  grounds  on  which  it  can  be 
successfully  challenged.  All  the  pleas  in  defence  appear  to  be  irrelevant,  and  the  Lord 
Ordinary  has  no  alternative  but  to  give  decree  of  adjudication,  in  terms  of  the  libel." 

The  defender  reclaimed. 

The  Court  adhered,  being  of  opinion  that  as  there  was  an  unreduced  decree  for  the 
sum,  the  pursuer  was  entitled  to  proceed  to  adjudge,  taking  the  risk. 
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The  Eajil  of  Fif£  and  Others,  his  Trustees,  Appellants. 

The  Honourable  George  Skene  Duff  and  Others,  Bespoudenta 

EntaU — Registration — Statute  1685,  r.  21 — So/^. — X  purchased  lands,  and,  while  holding 
them  on  a  personal  title,  executed  in  1721  a  deed  of  entail,  containing,  with  power  to 
revoke,  the  usual  clauses  of  an  entail,  excepting  procuratory  of  resignation,  precept  of 
sasine,  and  obligation  to  infeft.  Thereafter  he  made  his  right  to  the  lands  real,  by 
titles  containing  no  reference  to  the  deed  of  1721.      He  died   leaving  issue,   two 

^^fcl^i^  ^M^-^^Wl       M  ■■■■■-!  ■  I  .■■■■■■■  11  ■■■»-—        I '--■  ■  ■■  ■■■—■■■■■■■  ^WIW 

^  Judgment  delivered  on  19th  July  1861. 


JiuifltlMl.  KARL  OF  FIFE,  &o.  V.    DUFF,   dec.  927 

daughters,  in  a  litigation  between  whom,  it  was  detennined  by  the  Court,  in  1725, 
that  the  deed  of  1721  had  not  been  revoked.  The  daughters  thereafter  made  up 
titles,  and  were  infeft  in  the  lands  as  heiresses-portioners ;  and  in  1728  they  disponed 
the  lands,  in  implement  of  the  deed  of  1721,  to  the  oldest  daugh-  [716]  -ter  of  the 
entailer,  as  heiress  of  entail,  and  to  the  substitute  heirs  mentioned  in  the  deed. 
The  deed  of  1728  contained  a  procuratory  of  resignation,  in  virtue  of  which  it  was 
feudalised,  and  became  part  of  the  progress  of  titles  under  which  the  lands  were  held 
down  to  1860;  but  it  was  not  registered  in  the  Register  of  Entails.  The  deed  of 
1721  was  registered.  In  an  action  at  the  instance  of  the  heir  of  entail  in  possession 
against  the  substitutes — Held  that  it  was  not  necessary  that  the  original  deed  of 
entail  entering  the  register,  should  contain  executorial  clauses  making  it  capable  of 
feudalization ;  that  the  requirements  of  the  statute,  1685,  c.  21,  were  satisfied  by  the 
deed  of  1721  having  been  recorded ;  and  that  the  entail  of  the  lands  was  not  rendered 
void  by  the  deed  of  1728  not  having  been  recorded.  Cause  remitted  by  House  of 
Lords  on  appeal,  to  be  heard  by  the  whole  Judges  of  the  Court  of  Session. 

See  23  D.  657,  5th  March  1861. 

The  pursuers  appealed,  maintaining  in  their  case  that  the  judgment  of  the  Court  of 
Session  should  be  reversed,  because — 

1.  The  disposition  executed  by  Elizabeth  and  Jean  Skene,  in  1728,  was  the  original 
and  only  proper  deed  of  entail  of  the  lands  of  Carraldston  ;  and  as  that  deed  had  never 
been  recorded  in  the  Register  of  Entails,  the  entail  thereby  constituted  was  not  effectual 
against  creditors  or  purchasers,  and  the  appellants  were  entitled  to  sell  or  otherwise  deal 
with  the  lands  as  if  they  were  owners  in  fee-simple. 

2.  Because  the  deed  executed  by  Major  Skene,  in  1721,  did  not  transmit  any  right 
of  property,  either  real  or  personal,  in  the  lands  of  Carraldston,  and  was  not  an  effectual 
entail  of  these  lands,  but  had  the  force  merely  of  an  obligation  to  entail  them. 

3.  Because,  when  Elizabeth  and  Jean  Skene  implemented  the  obligation  to  entail 
the  lands  constituted  by  the  deed  of  1721,  as  heiresses-at-law  of  Major  Skene,  they 
became  the  entailers,  and  the  deed  of  1728  was  the  basis  of  the  tailzied  feudal 
investiture. 

4.  Because,  on  the  obligation  being  implemented,  Major  Skene's  deed  of  1721  was 
altogether  exhausted,  and  formed  no  step  in  the  progress  of  titles  of  the  said  lands. 

5.  Because,  even  if  Major  Skene's  deed  of  1721  were  to  be  regarded  as  a  valid  deed 
of  entail,  it  never  was  feudalized,  and  is  not,  and  never  was,  the  basis  of  the  investiture 
under  which  the  lands  are  held. 

Cases  cited: — ^Napier  v.  Livingstone,  5  Bro.  Sup.  888;  Renton  v,  Anstruther,  1 
Bell's  Ap.  Ca.  129,  and  2  BeD,  214;  Syme  v.  Dewar,  M.  15,619;  Skene  v,  Skene,  M. 
11,354 ;  Fairlie  v,  Ferguson,  11th  July  1827,  5  Shaw,  p.  937  ;  Forbes  v.  Gammell,  14th 
May  1858 ;  Edmonstone,  2  Paton,  Ap.  255  ;  Brown  v.  Macgregors,  3  Sh.  &  M*L.  84. 

The  respondents  in  their  case  supported  the  judgment  on  the  following  grounds : — 

1.  Because  the  entailer  of  the  lands  of  Carraldston  was  Major  Skene,  and  not  his 
daughters,  and  the  original  entail  of  the  lands  was  the  deed  executed  by  Major  Skene  in 
1721,  and  not  that  executed  by  his  daughters  in  1728. 

2.  Because  the  deed  executed  by  the  daughters  of  Major  Skene  was  a  mere  ancillary 
and  subordinate  deed  granted  in  implement  of  the  original  entail  executed  by  their 
father,  and  in  supplement  of  the  want  of  the  executory  clauses  by  which  a  conveyance 
was  feudalized. 

3.  Because  the  Act  1685,  c.  22,  required  only  that  the  original  entail  should  be 
produced  before  the  Lords  of  Council  and  Session,  for  the  purpose  of  registration,  and 
did  not  require  that  the  writs  necessary  for  feudalizing  the  entail  should  be  produced 
and  recorded. 

4.  Because,  at  the  date  of  the  Act  1685,  executory  clauses  necessary  for  feudalizing 
a  conveyance  were  not  in  use  to  be  annexed  to  the  conveyance,  but  separate  writs  were 
granted,  enabling  the  party  in  whose  favour  the  conveyance  was  granted  to  convert  his 
personal  right  into  a  real  right  by  means  of  infef tment,  and  the  Act  did  not  require  such 
separate  writs  to  be  produced  and  recorded. 

5.  Because  the  Act  1685  did  not  regulate,  and  in  no  way  affected  the  feudalizing  of 
entails,  but  regulated  their  registration  merely,  and  the  executory  clauses  of  an  entail 
were  not  included  among  the  matters  specified  in  the  Act  as  necessary  to  be  recorded  in 
the  Register  of  Tailzies, 


928  EARL  OF  FIFB,  he  V.    DUFF,   &a 

6.  Because,  at  the  date  of  the  Act  1685,  and  for  some  years  afterwards,  preoepta  of 
sasine  and  procuratories  of  resignation  fell  by  the  death  of  the  granter,  and  required  to 
be  renewed  by  the  granter's  heir-at-law ;  and  the  Act  1685  did  not  require  such  renewed 
precepts  and  procuratories,  granted  in  implement  of  an  entail,  to  be  produced  and 
recorded. 

7.'  Because  the  Act  1685  did  not  require  that  the  writs  necessary  for  feudalizing  an 
entail  should  be  granted  by  the  maker  of  the  entail,  and  accordingly,  in  practice,  entails 
of  lands  are  in  use  to  be  feudalized  by  means  of  precepts  or  procuratories  granted  not  by 
the  .entailer,  but  by  the  party  from  whom  the  entailer  may  have  purchased  the  lands,  as 
illustrated  by  the  case  of  Benton  v.  Anstruther,  decided  by  your  Lordships. 

8.  Because,  where  the  heir-at-law  of  the  entailer  refuses  to  implement  an  entail 
executed  by  his  ancestor,  not  containing  the  executory  clauses  necessary  for  feudalizing 
it,  by  executing  an  extrajudicial  conveyance  in  implement  of  such  entail,  the  same  result 
is  effected  by  means  of  an  adjudication  in  implement,  which  is  a  judicial  conveyance  by 
the  Court,  and  such  judicial  conveyance  is  not  held  to  be  the  original  entail,  and  \a  not 
recorded  in  the  Register  of  Entails ;  but  the  deed,  in  implement  of  which  the  judicial 
conveyance  is  granted,  is  held  to  be  the  original  entail,  and  that  deed  alone  is  recorded 
in  the  Register  of  Tailzies. 

9.  Because  the  deed  of  entail  executed  by  Major  Skene  in  1721  is  in  all  respects  in 
strict  accordance  with  the  requirements  of  the  Act  1685,  and  was  duly  recorded  in  the 
Register  of  Tailzies  in  terms  of  that  Act. 

Cases  cited: — Skene  v.  Skene,  31st  July  1725,  M.  11,354;  Lockhart  v.  Denhani, 
10th  July  1760,  M.  15,047  ;  Renton  v.  Anstruther,  18th  August  1843,  2  Bell's  Appeals, 
214  ;  Forbes  r.  Gammell,  14th  May  1858. 

jR.  Palmer,  Q.C.,  and  Anderson,  Q-C.,  for  appellants — 

An  entail  is  not  good  unless  it  is  feudalized  and  is  the  root  of  the  investiture.  The 
reason  is,  that  there  is  no  such  thing  as  an  entail  at  common  law — Hamilton  v.  Macdowall, 
3d  March  1815,  F.C.,  per  Lord  Meadowbank.  Therefore  entails  being  merely  the 
creatures  of  statute,  any  particular  deed  must  stand  or  fall  according  as  it  has  within 
itself  the  materials  which  comply  with  the  statute  1685.  Entails  are  merely  fortifications 
against  creditors,  and  are  only  effectual  where  the  creditor  can  trace  the  feudal  prepress 
up  to  a  properly  registered  deed  of  entail ;  and  this  progress  cannot  be  traced  unless  the 
original  deed  contained  the  feudal  clauses  which  enabled  the  fetters  to  be  attached  to 
the  lands  themselves,  and  which  carry  the  investiture  downwards  without  a  break  in  the 
chain.  Applying  these  principles,  the  main  question  is.  Which  of  the  two  deeds  of  1721 
and  1728  is  the  original  deed  of  tailzie  or  the  root  of  tiiis  investiture  ?  Prima  facie,  it 
is  the  deed  of  1728,  for  it  contains  all  the  feudal  clauses,  and  that  of  1721  does  not. 

At  the  date  of  the  deed  1721,  the  granter  had  only  a  personal  title  to  the  lands,  and 
though  it  is  competent  for  a  person  having  such  title  to  make  a  good  entail,  he  must  not 
only  dispone  the  lands,  but  grant  a  procuratory  of  resignation  or  precept  of  sasine,  or 
assign  an  unexecuted  procuratory.  Such  a  conveyance  leaves  the  feudal  title  where  it 
was  before,  and  only  delegates  the  right  of  completing  that  title  to  the  disponee.  But 
as  the  deed  of  1721  was  a  mortis  catuta  deed,  and  spoke  only  from  the  death  of  the 
testator,  its  natural  effect  in  delegating  this  right  of  completing  the  title  had  been  inter- 
cepted by  something  that  had  previously  happened.  The  thing  that  had  happened  was 
the  circumstance  of  Major  Skene  having,  in  1723,  completed  his  own  title  in  fee-simple 
under  the  charter  of  resignation,  so  that,  by  the  time  the  deed  of  1721  came 
into  operation,  this  delegated  power  had  gone  and  vanished.  There  was  then 
nothing  left  but  a  naked  disposition  of  the  lands,  for  the  charter  of  resignation  had 
sopited  and  extinguished  the  unexecuted  procuratory  which  was  in  existence  in  1721 — 
Moll  17.  Riddell,  23d  December  1811,  F.C.  Though,  therefore,  it  is  not  denied  that  a 
person  having  only  a  personal  right  to  the  lands  may  execute  an  entail  by  assigning  an 
open  procuratory  of  resignation,  as  in  Napier  r.  Livingstone,  5  Bro.  Sup.  888,  still  there 
must  be,  as  in  that  case,  some  warrant  of  inf eftment  [716]  granted  by  the  entailer.  And  it 
is  also  true  that  a  formal  clause  of  disposition  by  a  person  uninfeft  implies  an  obligation  to 
infeft,  and  can  be  completed  by  an  adjudication  in  implement,  as  was  shown  by  Renton 
v.  Anstruther,  2  Bell's  App.  223.  But  these  two  cases  have  no  application  where  the 
procuratory  of  resignation,  which  professed  to  be  assigned,  had  utterly  disappeared  and 
become  non-existent  at  the  time  the  professed  assignation  came  into  play.  Lo.  this  deed 
of  1721,  therefore,  there  was  a  mere  naked  disposition.     But  it  is  not  words  of  mere 
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disposition  that  divest  the  feudal  title ;  there  mufit  also  be  an  assignation  of  the  pro- 
curatory  of  resignation — Stair,  3,  1,  16 ;  2  Boss's  Lect.  238.  Here  there  was  in  1724 
no  assignation  of  the  procuratory,  for  the  procuratory  had  been  previously  exhausted. 
The  procuratory  of  resignation  is  an  essential  step  of  the  feudal  progress,  and  was  so 
assumed  in  Forbes  v,  Gammell,  14th  May  1858,  and  was  held  not  to  be  supplied  by  any 
other  extraneous  mode  of  completing  the  title. 

Hence  it  follows  that  the  recording  of  the  deed  of  1721  was  a  mere  nullity,  for  that 
deed  did  not  contain  the  feudal  clauses,  and  so  could  not  enter  the  feudal  progress  or 
the  Register  of  Sasines.  That  deed  in  fact  amounted  to  nothing  more  than  a  mere 
contract  or  trust,  binding  on  the  heir  to  make  a  good  entail  or  a  new  entail,  but  of 
itself  it  was  no  more  a  deed  of  entail  fit  to  be  registered  under  the  Statute  1685  than 
any  wiU  or  trust-disposition  directing  trustees  to  execute  a  valid  entail  of  the  lands 
would  be  so.  That  deed  of  1721  did  not,  in  any  way,  affect  the  lands  themselves,  it 
merely  founded  an  obligation  or  contract  binding  the  heir-at-law.  The  distinction 
between  a  mere  contract  to  convey,  and  the  conveyance  itself,  is  clear,  and  the  Statute 
1685  assumes  throughout  that  the  proper  deed  to  be  recorded  is  the  deed  which  is  to 
form  part  of  the  feudal  progress,  and  out  of  which  the  new  investiture  takes  its  rise. 
The  language  is  otherwise  unintelligible. 

[Lord  Chancellor, — Do  you  say  that  a  deed  of  tailzie  which  is  recorded  before  it  is 
feudalized  derives  no  advantage  from  its  being  so  recorded,  unless  and  until  it  becomes 
subsequently  feudalized  by  virtue  of  something  contained  in  the  deed  itself  ?] 

Precisely.  It  must  be  feudalized  by  virtue  of  something  to  be  found  in  the  deed  itself, 
and  not  by  the  aid  of  some  extrinsic  and  independent  process.  A  disposition  without  a 
procuratory  of  resignation  is  not  a  feudal  conveyance  at  all ;  ^t  is  not  recognised  at 
common  law.  A  court  of  equity  alone  deems  it  binding  on  the  heir-at-law — ^Kames'  Pr. 
Eq.  382.  The  process  of  adjudication  in  implement  is  accordingly  nothing  but  a  suit  of 
specific  performance ;  it  is  not  founded  on  the  disposition  at  all,  but  on  the  obligation  of 
the  heir  to  complete  the  imperfect  deed  of  his  ancestor — Ross's  Lect.  36. 

[Lord  Chancellor, — What  does  the  Act  1685  itself  say  as  to  the  feudal  title  being 
necessary  as  distinguished  from  the  mere  disposition  H] 

(Reads  statute,)  The  Statute  regards  infeftment  as  the  main  thing,  and  for  this  obvious 
reason,  that  the  fetters  must  enter  the  infeftment,  and  the  infeftment  being  on  the 
register,  creditors  could  always  have  access,  and  thereby  trace  by  direct  reference  the 
fetters  up  to  their  fountain-head,  viz.,  the  deed  of  entail,  and  thus  they  discovered  what 
entail  governed  the  lands.  The  Statute  did  not  deal  with  a  mere  instrument  giving  a 
cause  of  action  against  some  one  to  complete  the  entail ;  it  dealt  with  the  principal  deed 
itself.     The  fee  must  be  tailzied  before  the  Statute  operated. 

All  this  shows  that  the  deed  of  1721  was  not,  and  could  not  be,  the  basis  of  this 
investiture;  but  it  was  the  deed  of  1728  which  satisfied  the  Statute,  for  it  alone  had 
these  feudalizing  clauses,  which  the  deed  of  1721  wanted.  It  is  quite  immaterial  what 
were  the  causes  that  led  to  the  deed  of  1728  being  executed.  It  contained  all  the 
elements  of  a  deed  of  entail,  and  its  mere  recitals  are  no  better  than  a  vision  of  the 
imagination.  Its  substantive  parts  are  alone  to  be  regarded ;  the  mere  history  of  the 
motives  or  inducements  influencing  the  minds  of  the  makers  has  no  influence  on  the 
operative  parts.  It  was  enough  that  it  contained  a  disposition  by  persons  having  the 
feudal  title,  and  contained  also  a  procuratory  of  resignation,  which  enabled  the  fetters  to 
be  inserted  in  the  infeftment.  This  deed  was  in  every  respect  the  proper  deed  to  be 
recorded  in  the  Register  of  Entails.  The  deed  of  1721  was,  at  most,  a  mere  obligation 
to  make  an  entail,  but  the  deed  of  1728  was  the  executed  entail,  and,  as  such,  was  the 
deed  to  be  registered.  If  a  mere  bond  of  tailzie  were  to  be  granted,  could  it  be  said 
that  the  registration  of  this  bond  would  be  sufficient  ?  So,  in  a  trust  to  make  an  entail, 
the  mere  trust-disposition  would  not  be  the  proper  deed  to  be  registered,  for  that  would 
be  inconsistent  with  Fairlie  v,  Ferguson,  5  S.D.  937. 

[Lord  Chancellor. — Suppose  a  strict  entail,  with  a  power  to  the  heir  of  entail  to  sell  a 
portion  of  the  lands,  and  reinvest  the  money  and  resettle  the  land  so  purchased  on  the 
same  terms,  what  would  you  register  in  such  a  case  ?] 

The  new  deed,  when  executed  by  the  heir,  would  be  the  entail  to  be  registered  as  to  the 
new  lands,  for  by  that  way  alone  do  the  fetters  get  into  the  Register  of  Sasines.  The 
deed  of  1728  was  therefore  the  original  entail  here.  If  Elizabeth  Skene  had  registered 
the  deed  of  1728,  can  it  be  doubted  that  that  would  have  been  a  good  entail?  yet,  in 
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that  case,  there  could  not  have  heen  two  good  entails.  The  parties  themselves  seem  to 
have  treated  the  deed  of  1721  as  not  the  kind  of  disposition  to  satisfy  the  Statute.  It  is 
true  that  deed  might  have  heen  the  ground  of  an  action  against  the  heir  ad  factum 
prcBstandum,  f.6.,  to  make  a  good  entail,  or  there  might  have  been  obtained  a  decree  of 
adjudication  in  implement.  But  neither  of  these  things  was  done.  The  personal  right, 
which  might  have  been  directly  available  to  complete  the  feudal  title  in  1721,  was  lost 
in  1723,  and,  in  1728,  the  fee-simple  was  acquired  by  the  heirs-portioners,  who,  by  the 
retours,  became  clothed  with  the  feudal  title.  They  could  at  tluit  time  have  sold  the 
lands  and  given  a  good  title  to  the  purchaser. 

[Lord  Chancellor. — At  the  time  the  daughters  made  up  their  feudal  title  they  took  the 
fee  out  of  the  hceredUas  jaeens  of  their  father,  and  there  then  remained  nothing  but  an 
obligation  on  them  to  make  an  entail,  the  lands,  however,  meanwhile  remaining  vested 
in  them  in  fee-simple.] 

Yes.  They  were  owners  of  the  fee,  and  could  at  that  time  have  sold  the  lands 
altogether  discharged  of  any  such  obligation.  Yet,  according  to  the  respondents,  if  the 
deed  they  then  executed  in  1728  had  been  registered,  and  not  that  of  1721,  there  could 
have  been  no  good  entail. 

[Lord  Chancellor. — You  say  that,  under  the  deed  of  1721,  two  things  might  have 
been  done.  Either  a  decree  ad  faehim  prcutandum  might  have  been  obtained  against 
the  heirs,  in  which  case  that  decree,  or  what  was  done  on  it,  would  have  been  registered 
as  the  deed  of  entail ;  or  a  decree  of  adjudication  in  implement  might  have  been  obtained, 
in  which  case  the  charter  following  on  such  decree  would  have  been  the  proper  deed  to 
be  registered.  Lord  Ivory  says  there  may  be  a  good  registration  without  feudalization, 
and  a  good  feudalization  without  registration,  but  that  both  are  necessary.  Now,  is  it 
competent  for  every  deed  which  is  registered  to  be  afterwards  feudalized )] 

Yes,  if  the  deed  contain  within  itself  the  materials  for  doing  so,  viz.,  the  feudal 
clauses,  but  not  otherwise.  If  a  deed  has  no  such  clauses,  inf eftment  can  only  be  got  hy 
a  fresh  grant  of  a  procuratory  of  resignation  by  the  person  feudally  invested.  That  was 
what  was  done  here.  The  deed  of  1728  was  a  fresh  grant  of  this  procuratory,  which 
was  an  emanation  from  the  then  feudal  owners,  and  that  deed  stands  an  independent 
and  original  deed.  It  was  from  that  deed  that  the  fetters  came  which  entered  the  subse- 
quent infeftment  A  tailzie  even  before  the  Statute  must  have  been  part  of  the  infeftment 
80  as  to  appear  on  the  Register  of  Sasines — Stair  iL  3,  43 — and  so  as  to  inform  creditors, 
and  enable  them  to  judge  whether  the  Statute  has  been  complied  with. 

SLord  Brougham. — ^The  short  of  it  is,  you  say  the  deed  of  1721  was  nothing  but  a 
[  of  tailzie.] 

Precisely.  If  Major  Skene  had,  in  his  lifetime,  executed  a  deed  like  tliat  of  1728, 
nobody  could  doubt  that  that  would  have  been  the  original  deed  of  tailzie. 

The  deed  of  1728,  therefore,  being  the  original  deed  of  entail,  which  was  the  founda- 
tion of  the  investiture,  ought  to  have  been  registered, — and  not  being  registered,  the 
entail  is  bad. 

At  all  events,  the  deed  of  1728  was  a  new  deed  of  entail,  for  it  does  not  merely 
repeat  the  fetters  of  1721.  On  the  contrary,  Elizabeth  Skene  is  an  heir  of  entail  under 
the  deed  of  1721,  and  bound  by  its  fetters,  whereas  she  is  the  institute  under  the  deed 
of  1728,  and  not  so  bound.  This  is  a  difference  in  substance  and  not  in  form,  and  the 
result  is,  that  the  deed  of  1728  was,  if  anything^  a  new  deed  of  tailzie,  and  ought  to  have 
been  put  in  the  register  as  well  as  that  of  1721. 

[717]  D.  Mure  and  Kinnear  for  the  respondent — 

The  Statute  1685  does  not  direct  any  particular  mode  of  feudalizing  the  entaiL  It 
merely  deals  with  the  preliminary  matter  of  the  structure  of  the  entail  itself,  and  leaves 
the  feudalization,  which  was  a  separate  and  distinct  matter,  to  he  dealt  with  as  before. 

[Lord  Chancellor. — But  if  the  deed,  after  being  roistered,  could  be  defeated  o/nuidle, 
it  would  have  been  idle  for  the  Statute  to  enact  that  such  entail  should  be  effectual.  It 
seems  to  follow  as  a  necessary  corollary  from  the  Statute,  either  that  the  deed  as 
registered  should  convey  the  estate  completely  or  give  the  means  of  directly  completing 
the  conveyance.] 

The  deed  of  1721  did  in  reality  give  the  means  of  completing  the  title,  and  so  reach- 
ing the  lands  by  means  of  an  adjudication  in  implement.  The  decree  of  adjudication 
was  merely  a  circuitous  way  by  which  the  Court  did  what  t}ie  heir  ought  to  bav^ 
done. 
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r£or£?  ChaneeUor. — Does  the  deed  of  1721  give  more  than  a  cause  of  action  against 
the  heir  1    A  cause  of  action  is  very  different  from  a  conveyance.] 

It  is  not  material  vhat  name  is  to  be  given  to  what  the  deed  of  1721  gave.  A 
decree  of  adjudication  is  never  held  to  be  the  creation  of  a  right,  but  merely  the  com- 
pletion of  the  ceremonial  part  of  the  feudal  title.  It  merely  supplies  a  necessary  form, 
which  the  granter  omitted  to  supply  himself  or  ought  to  have  supplied  The  deed  of 
1721  conveyed  a  personal  right  to  call  for  a  proper  deed,  and,  by  the  general  service,  the 
heirs  became  bound  to  complete  that  deed. 

[Lord  Chanedlor. — ^Tou  see,  a  contract  to  convey  and  a  conveyance  are  very  different 
things.  Are  you  prepared  with  any  authorities  to  show  that  a  deed  of  entail  with  an 
obligation  to  infeft>  but  without  giving  the  means  of  infefting  the  disponee,  can  be 
regarded  as  a  proper  entail  under  the  Statute  ?] 

We  are  not  prepared  with  any  definite  authority ;  but  Renton  v,  Anstruther  seems 
to  assume  that.  An  obligation  to  infeft  does  in  substance  afford  the  means  of  infefting 
the  party. 

Lord  ChaneeUor, — Still  that  was  not  carried  out>  and  meanwhile  the  feudal  title 
was  acquired.  Lord  Ivory  and  Lord  Deas  say  that  there  was  an  implied  obligation  in 
the  deed  of  1721  to  infeft.  Well,  have  you  any  authority  that,  when  there  is  an 
express  obligation  to  infeft,  but  the  means  of  infefting  not  being  given  by  the  deed, 
such  a  deed  may  be  well  recorded  under  the  Statute  1685  ?] 

There  is  no  precise  authority  at  hand. 

[Lord  ChaneeUor.— The  Lord  President  says  (p.  28,  F) :  ''The  fetters  of  the  entail 
must  appear  in  the  feudal  progress."  And  Lord  Ivory  says  (p.  32,  F) :  "  This  deed 
satisfies  aU  the  elements  of  a  proper  conveyance,  so  far  as  re^irds  its  binding  quality  and 
its  connexion  with  and  means  of  reaching  the  estate."  And  at  p.  33  he  says :  "  It  is 
true  there  can,  without  feudalization,  be  no  entail  effective  against  creditors."  Therefore 
feudalization  is  essential,  and  the  fetters  must  appear  in  the  feudal  progress.  Now,  how 
does  it  appear  that  the  fetters  of  that  deed  ever  did  enter  the  feudal  progress  ?] 

The  inventory  of  titles,  at  page  119,  shows  there  was  such  a  deed. 

[Lord  ChaneeUor. — ^That  is  nothing ;  it  is  a  mere  private  document.  The  creditors 
do  not  see  that] 

TVue,  the  creditor  does  not  see  it ;  but  it  is  a  list  of  the  titles  affecting  the  estate.] 

[Lord  Chanedlor. — You  must  show  that  the  deed  of  1721  will  be  found  in  the 
Ke^^ster  of  Saaines,  so  that  the  creditors  might  become  aware  of  it] 

It  is  only  the  fetters  of  the  deed  that  require  to  appear  in  the  Register  of  Sasines. 
Now,  in  the  deed  of  1728  there  is  a  recital  of  the  deed  of  1721,  and  in  this  way  the 
creditor  would  at  once  get  notice  of  that  deed.  The  deed  of  1728  did  not  purport  to 
be  anything  more  than  the  implement  of  fulfilling  of  the  obligation  made  incumbent  on 
the  heirs  by  the  previous  deed,  which  was  the  real  substantial  authority  and  warrant 
for  that  deed  of  1728.  The  heirs  profess  only  to  do  that  which  the  fother  might  him- 
self have  done.  K  the  father  had  himself  done  in  1723  what  the  daughters  did  in  1728, 
it  would  not  have  been  the  deed  of  1723  that  would  have  been  registered,  but  the  deed 
of  1721. 

[Lord  Brougham. — How  did  a  creditor  ever  see  the  deed  of  1721  ?  He  traces  up 
the  infeftment  to  the  deed  of  1728,  which  he  finds  a  regular  deed  of  entail.  How  is  he 
referred  to  the  prior  deed  of  1721 1] 

He  must  have  been  referred  to  it  simply  because  the  deed  of  1728  professes  to  be 
merely  an  implementing  of  that  deed  of  1721,  and  it  referred  to  the  fetters  of  the  deed 
of  1721  as  the  binding  fetters.  The  deed  of  1728  merely  repeated  but  did  not  impose 
the  fetters. 

[Lord  ChaneeUor. — ^The  creditor  goes  to  the  sasines  and  he  finds  only  the  fetters  as 
they  came  from  the  deed  of  1728,  in  which  he  finds  all  the  elements  of  a  conveyance 
with  the  feudal  clauses  which  authorized  the  subsequent  infeftments.  He  there  stops, 
and  then  goes  to  the  Register  of  Entails,  and  finds  that  deed  is  not  registered  there.  Is 
he  not  entitled  to  rely  on  this  circumstance  as  showing  there  is  no  binding  entail  ?  It 
comes  all  round  to  this,  does  the  deed  of  1721  ever  appear  in  the  Register  of  Sasines?] 

The  practice  is  for  the  creditor  to  go  backwards  for  forty  years,  and  if  he  finds  all 
the  charters  and  infeftments  regular,  as  these  were,  it  is  difficult  to  see  how  the  objection 
could  be  raised ;  though  no  doubt  ultimately  there  must  be  a  proper  registered  deed  of 
entail. 
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[Lord  Chancellor, — All  the  Judges  say  that  the  fetters  require  to  appear  in  the  sasine 
or  enter  the  feudal  progress.  Yet  they  say  this  deed  of  1721  was  a  good  deed  without 
those  feudal  clauses  which  alone  could  make  the  fetters  enter  the  sasine.  How  are 
these  propositions  to  be  reconciled  1] 

The  procuratory  of  resignation  or  precept  of  sasine  were  in  truth  never  deemed 
essential  parts  of  a  conveyance,  and  they  were  originally  distinct  instruments,  Ersk.  2, 
7,  17;  2,  7,  25.  The  Statute  did  not  profess  to  deal  with  anything  but  the  starting 
point  of  the  entail,  viz.,  the  original  deed,  leaving  the  feudal  consequences  to  be  supplied 
by  the  common  law.  The  deed  of  1721  conveyed  a  personal  right  binding  on  the  heirs, 
which  was  not  sopited  by  the  charter  of  resignation  in  1723,  for  in  truth  they  were  not 
inconsistent  instruments — Montgomery  v.  ^linton,  2  Bell,  Ap.  149;  Inglis  r.  Inglis, 
15  S.  D.  44 ;  Irvine  v.  E.  Aberdeen,  M.  App.,  TaiUie, 

E.  Palmer  replied — 

It  has  not  been  shown  that  the  deed  of  1721  ever  entered  the  Register  of  Sasines 
on  the  feudal  progress.  The  investiture  of  the  Earl  of  Fife  is  entirely  founded  on  the 
deed  of  1728  and  the  procuratory  of  resignation  it  contained.  That  deed  was  the 
fountaiuhead  at  which  the  creditor  stopped,  and  by  that  deed  and  what  it  contained  the 
entail  must  stand  or  fall.  It  may  have  referred  to  fetters  in  some  prior  deed,  but  an 
entail  by  reference  is  not  a  compliance  with  the  Statute — ^Cathcart  v,  Gammell,  1  Macq. 
At  all  events,  both  the  deeds  should  have  been  put  on  the  Register  of  Entails,  which  was 
not  done.  The  Statute  1685  treats  the  lands  as  effectually  protected  only  when  they 
were  feudally  vested  in  the  heir  under  the  deed  of  entail.  That  was  the  law  before  and 
after  the  Statute ;  Stair,  2,  3,  43.  It  would  be  quite  inconsistent  with  the  language  of 
the  Statute,  as  well  as  with  Stair,  and  also  Renton  v,  Anstruther,  to  hold  that  a  mere 
obligation  to  infeft,  or  anything  on  which  an  abjudication  in  implement  may  ultimately 
proceed,  would,  if  registered,  satisfy  the  Statute. 

\Lc^  Cnmworih. — I  want  to  know  if  the  fetters  of  the  deed  of  1721  did  not  appear 
in  the  register  in  this  way.  The  procuratory  of  resignation  in  the  deed  of  1728  referred 
to  the  fetters  imposed  as  being  also  imposed  by  the  deed  of  1721.  It  bore  that  the 
fetters  were  repeated.] 

[Lord  Chancellor, — But  then  the  fetters  were  not  the  same,  for  in  1721  the  fetters 
were  declared  to  bind  the  heirs  of  entail,  of  whom  Elizabeth  Skene  was  one,  and  in 
1728  the  fetters  are  declared  to  be  binding  on  the  heirs,  of  whom  Elizabeth  Skene  was 
not  one,  for  she  was  the  institute  in  the  latter  deed ;  so  that  the  fetters  were  quite 
different] 

[Mvre, — ^The  fetters  were  the  same,  but  the  parties  fettered  were  different. 

Lord  Chancellor, — My  Lords,  we  have  listened  for  a  considerable  time,  and  with  the 
most  patient  attention,  to  the  very  able  argument  at  the  bar  upon  a  subject  which  I 
may,  I  think,  correctly  describe  as  in  itself  very  abstruse  and  difficult  of  determination. 
But  whilst  it  is  abstruse  and  difficult,  it  is,  I  think,  satisfactorily  shown  to  be  one  of  very 
great  importance  in  Scotch  law ;  and  which  may  possibly  involve  doctrines  of  great  [718] 
moment  as  affecting  the  security  of  Scotch  titles,  and  the  practice  of  Scotch  conveyancing. 
I  think,  therefore,  I  express  the  opinions  of  all  your  Lordships  when  I  submit  to  you 
that  this  is  a  case  which  undoubtedly  deserves  further  consideration.  It  is  not  perhaps 
of  very  great  moment^  though  it  is  a  thing  to  be  referred  to  as  in  some  degree 
relieving  us  from  anxiety  in  respect  of  the  course  which  we  should  adopt,  that  the  stake 
in  question  here  is  one  of  great  magnitude  in  point  of  property. 

Under  all  the  circumstances,  therefore,  adverting  to  the  important  matters  involved 
in  the  decision,  with  reference,  not  merely  to  the  amount  at  stake,  but  also  to  the  future 
practice,  as  the  reasons  for  the  course  which,  I  submit  to  your  Lordships'  House,  ought 
to  be  adopted  I  should  advise  your  Lordships  to  agree  with  me  in  the  opinion  that  the 
proper  course  to  be  taken  will  be  that  which  was  taken  in  the  case  which  has  been  so 
frequently  referred  to  in  the  argiunent>  namely  the  case  of  Renton  v,  Anstruther,  though  I 
think  that  that  case  did  not  present  difficulties  equal  to  the  difficulties  of  the  present 
case,  namely,  to  remit  the  case  to  the  Court  of  Session,  with  a  request  that  the  Court 
of  Session  will  consult  all  the  Judges  upon  the  question  in  the  case. 

I  observe,  my  Lords,  that  in  the  case  of  Renton  v,  Anstruther,  this  course  was 
referred  to,  and  we  all  know  from  our  experience  that  it  was  correctly  referred  to  as  a 
usual  course  for  this  House  to  adopt,  and  I  observe  that  the  Lord  Chancellor  (who 
was  then  Lord  Lyndhurst)  speaks  of  the  House  as  having  been  satisfied  ip  the  course  of 
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the  argument  that  that  was  the  only  course  that  they  could  he  justified  in  pursuing, 
considering  the  nature  of  the  case.  The  order  made  in  that  case  was,  "  That  the  cause 
be  remitted  back  to  the  Second  Division  of  the  Court  of  Session  in  Scotland,  to  review 
generally  the  interlocutor  complained  of,  with  an  instruction  to  the  Judges  of  that 
Division  to  order  the  case  to  be  argued  by  counsel  before  the  whole  of  the  Judges, 
including  the  Lords  Ordinary,  and  to  report  their  opinions  thereon  to  the  House.  And 
this  house  does  not  think  fit  to  pronounce  any  judgment  upon  the  said  appeal,  until  after 
the  said  interlocutor  shall  have  been  so  reviewed,  and  the  opinions  thereupon  shall  have 
been  reported,  according  to  the  directions  of  the  House." 

I  submit  to  your  Lordships  that  it  would  be  wise  and  proper  to  adopt  that  form 
of  order  on  the  present  occasion,  and  I  move  your  Lordships  accordingly. 

Lard  Brougham, — My  Lords,  I  have  no  doubt  whatever  that  this  is  the  right  course 
to  be  taken. 

Lord  Grantoorth, — ^We  all  concur  in  it.  Of  course  it  will  be  understood  at  the  bar 
that  none  of  their  Lordships  express  or  intimate  any  opinion  upon  the  case. 

The  following  order  was  pronounced  by  the  House  of  Lords : — 

"Die  Veneris,  ir  July  186L 

"After  hearing  counsel,"  &c.,  "Ordered  by  the  Lords  Spiritual  and  Temporal  in 
Parliament  assembled,  that  the  cause  be,  and  is  hereby  remitted  back  to  the  said  First 
Division  of  the  Court  of  Session  in  Scotland,  to  review  generally  the  interlocutor  com- 
plained of,  with  an  instruction  to  the  Judges  of  that  Division  to  order  the  same  to  be 
argued  viva  voce  before  the  whole  Judges,  including  the  Lords  Ordinary,  and  to  report 
their  opinions  thereon  to  this  House ;  and  this  House  does  not  think  fit  to  pronounce  any 
judgment  upon  the  said  appeal,  until  after  the  said  interlocutor  shall  have  been  so 
reviewed,  and  the  opinions  thereupon  shall  have  beea  reported  according  to  the  direction 
of  this  order." 

[Sequel,  4  Macq.  469 ;  Cf.  Miller  v.  Finlay'a  Trustees,  2  R.  (H.L.)  11.] 
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John  Duguid  Milne  and  Alexander  Simpson  (Francis  GtORDOn's  Trustees), 

Pursuers. — Hector,  J.  B.  Nicolson, 

William  James  Tayler  (Earl  of  Fife's  Executor),  Defender. — Young, 

A,  E.  Clark. 

Evidence — Proof — Presumption — Sale — Superiority — Prescription — Mandate — Trust. — 
A,  in  1825,  purchased  and  paid  for  a  superiority  over  a  part  of  the  estates  of  the  Earl 
of  Fife,  taking  the  conveyance  to  himself  absolutely.  In  a  ranking  and  sale  raised  by 
Lord  Fife's  creditors  in  1833,  in  which  Lord  Fife  made  no  appearance,  A  claimed 
payment  of  the  price  of  the  superiority  as  a  debt  due  to  him  by  Lord  Fife,  on  the 
ground  that  he  had  bought  the  superiority  for  Lord  Fife  as  his  agent.  The  claim 
having  been  sustained  in  the  ranking,  A  received  a  dividend  in  1839.  Lord  Fife  died 
eighteen  years  afterwards  without  having  objected  to  the  claim.  In  an  action  for  the 
balance,  raised  by  the  trustee  of  A,  after  his  death,  against  the  executor  of  the  Earl — 
Circumstances  in  which  the  Court  held  it  established  that  the  purchase  was  for  the 
Eari  of  Fife. 

The  trustees  and  executors  of  the  deceased  Francis  Gordon,  advocate  in  Aberdeen, 
brought  this  action  against  the  executor  of  the  late  James  Earl  of  Fife,  concluding  for 
payment  of  L.575,  as  the  price  of  the  superiority  of  the  lands  of  Knockinch,  alleged  to 
have  been  purchased  and  paid  for  by  Mr.  Gordon,  as  agent  of,  and  for  behoof  of,  the  late 
Earl  of  Fife,  under  deduction  of  L.210,  78.  9d.  being  a  dividend  paid  to  account  of  the 
full  sum  in  a  process  of  ranking  and  sale  at  the  instance  of  the  creditors  of  the  Earl  of 
Fife. 

The  pursuers  averred — 

'^Gond.  1.  The  late  Francis  Gordon  of  Craig  and  Kincardine,  advocate  in  Aberdeen, 
was  for  many  years  an  agent  of  the  late  James,  last  Earl  of  Fife,  and  also  of  his  deceased 
father,  Earl  Alexander,  and  his  deceased  uncle,  Jiarl  James.  Mr.  Gtordon  died  on  the 
27th  January  1857,  and  the  pursuers  are  his  surviving,  accepting,  and  assumed  trust- 
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disponees  and  executors.     James,  last  Earl  of  Fife,  died  in  the  year  1857,  and  tbe 
defender  is  his  executor." 

In  his  answer  the  defender  '^  admitted  that  Mr.  Gordon  acted  occasionally  as  agent 
for  Lord  Fife." 

The  pursuers  also  averred — 

'*  Cond.  2.  While  the  deceased  James  Earl  of  Fife,  uncle  and  predecessor  of  the  last 
Earl  James,  was  in  possession  of  the  Fife  estates,  he,  for  political  purposes,  separated  the 
superiority  from  the  property  of  various  parcels  of  lands,  forming  parts  of  the  estates, 
and  conveyed  these  superiorities  to  different  parties,  his  factors  and  others,  in  order  to 
constitute  freehold  qualifications  or  county  votes  in  their  persons.  Ititer  cUia,  the 
superiority  of  certain  lands  called  Knockinch  and  others,  in  the  county  of  Aberdeen,  was 
so  conveyed  by  his  Lordship  to  a  John  Harden,  then  one  of  the  factors  on  the  Fife 
estates." 

It  was  also  stated — 

That  the  late  Earl  of  Fife  became  anxious  to  reacquire  these  [233]  superiorities ; 
that,  when  the  superiority  of  Knockinch  was  exposed  for  sale  in  1825  by  the  son  of 
John  Harden,  it  was  agreed  between  Mr.  Gordon  and  the  Earl,  that  Mr.  Gordon  should 
purchase  the  superiority  for  behoof  of  the  Earl  of  Fife,  and  advance  the  money,  and,  in 
security,  take  the  titles  in  his  own  name ;  that  Mr.  Gordon  accordingly  purchased  the 
superiority  for  L.575 ;  that  the  purchase  was  made,  not  on  his  own  account,  but  for 
the  Earl;  that  he,  Mr.  Gordon,  never  made  any  use  of  the  superiority,  as  he  stood 
enrolled  as  a  voter  on  a  separate  superiority ;  that  he  never  was  enrolled  as  a  voter  on 
the  superiority  of  Knockinch;  that  when,  in  1833,  a  process  of  ranking  and  sale  was 
raised  by  Lord  Fife's  creditors,  he  claimed  as  a  creditor  for  the  sum  paid  by  him  for  the 
superiority  (besides  his  fee  as  agent) ;  that  his  claim  was  allowed ;  and  that  he  was 
ranked,  and  received  a  dividend.     * 

The  evidence  produced  by  the  pursuers  in  support  of  the  action  was  mainly  as 
follows  : — (1.)  The  two  following  letters  by  Lord  Fife  to  Mr.  Gordon  : — 

"  My  dear  Sir, — I  have  reason  every  day  to  ascertain  the  value  of  your  friendship. 
It  is  most  extraordinary  how  these  votes  are  allowed  to  go  into  the  market  in  such  a 
way,  especially  as  they  never  were  taken  notice  of  again  in  the  entail  since  they  were 
taken  out  of  it.  I  shall  write  you  when  I  hear  anything,  &c.,  &c. — Believe  me,  my 
dear  Sir,  Fipb." 

(Dated  from  Edinburgh,  and  bearing  the  postmark  of  24th  November  1825.) 

"  My  dear  Sir, — ^I  received  your  kind  letter,  and  I  think  it  very  friendly  to  secure 
the  vote  in  question.  I  do  not  see  that  the  difference  of  L.25  is  worth  while  higgling 
about,  if  the  thing  is  to  be  done,  although  the  price  mentioned  by  you  of  L.590 — a  fair  one 
as  times  go — and  the  Indian  Mogul  out  of  the  field.  It  is  a  shame  indeed  to  see  the 
interests  of  the  family  go  in  pieces  off  in  this  way.  Those  who  are  left  to  support  it  do 
nothing,  or  prevent  others.  You  are  the  only  person  who  has  behaved  with  steadiness 
and  disinterestedness.  I  know  you  have  made  sacrifices,  and  never  flinched.  I  do  not 
know  what  has  been  done  with  the  money  of  the  estate.  I  have  had  none  for  two 
years.  There  has  never  been  any  compensation  thought  of  for  all  the  votes  so  made 
away  from  the  family,  although,  after  the  process  began,  people  talked  about  some  place 
near  Glenbucket.  I  hope  your  banks  stand  better  than  the  London  ones.  There  seems 
to  be  as  great  a  confusion  in  the  London  market  as  with  my  affairs,  and  with  as  little 
reason — ^but  one  person  knocking  another  down  like  nine-pins.  It  is  a  pity  that  banker 
Ewing  did  not  settle  all  my  affairs  when  he  was  last  here,  and  then  went  away  and 
caballed  at  Aberdeen.  With  many  thanks  for  your  obliging  interest  you  have  taken 
about  my  affairs  and  interest,  and  approving  highly  of  your  not  permitting  family  interest 
to  go  to  pot,  I  remain,  my  dear  Sir,  most  faithfully,  Fifb." 

(This  letter  was  holograph  of  Lord  Fife,  bore  the  Edinburgh  postmark  of  18th 
December  1825,  and  was  quoted  on  the  back  in  Mr.  Gordon's  handwriting  as  follows  : — > 
"Lord  Fife  to  buy  vote  of  Harden.") 

(2.)  The  disposition  by  George  Harden  to  Mr.  Gordon,  which  was  dated  31st 
December  1825.  By  this  deed  Harden  disponed  to  Mr.  Gordon,  for  L.575,  the  lands  of 
Knockinch  and  other  lands  described  in  the  disposition.  The  disposition  contained  an 
exception  from  the  warrandice  of 

"  a  feu  right  and  charter  of  the  said  lands,  teinds,  and  others,  and  also  of  a  variety  of 
other  lands  and  subjects  therein  enumerated,  granted  by  the  deceased  James  Earl  of 
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Fife,  in  favour  of  the  then  Honourable  Alexander  Duff  of  Echt,  afterwards  Alexander 
Earl  of  Fife,  for  payment  of  the  eumulo  yearly  feu-duty  of  L.50  Scots,  whereof  the 
proportion  effeiring  to  the  whole  lands,  teinds,  and  others  above  specified  is  declared  to 
be  L.12  Scots,  and  also  of  the  same  rateable  proportion  corresponding  thereto  of  the 
other  duties  and  casualties  therein  mentioned,  dated  the  1st  day  of  November,  and 
the  instrument  of  sasine  following  thereon,  dated  the  12th  day  of  November,  and 
recorded  in  the  General  Register  of  Sasines  at  Edinburgh .  the  2  2d  day  of  November 
1800  years." 

In  1833  (at  which  time  from  the  passing  of  the  Reform  Act,  the  superiority  had 
ceased  to  be  of  any  value)  a  process  of  ranking  and  sale  having  been  raised  by  Lord 
Fife's  creditors,  Mr.  Grordon  lodged  a  state  of  the  debt  due  by  the  Earl  of  Fife  to  him 
(which  was  produced  in  this  process),  in  which  he  claimed  L.575,  as  paid 

"  by  his  Lordship's  desire,  for  the  superiority  of  the  lands  of  Knockinch,  &c.,  to  George 
Harden ;  same  having  been  conveyed  by  his  Lordship's  uncle  for  a  political  purpose, 
and  the  property  belonging  to  his  Lordship's  family." 

Mr.  Grordon  made  af&davit  that  the  sum  claimed  in  the  state  of  debt  was  justly  due, 
and  that  he  held  no  security  for  it  except  a  conveyance  of  the  superiority  of  Knockinch. 

The  pursuers  also  produced  an  excerpt  from  the  scheme  of  division,  in  which  a 
dividend  was  stated  as  payable  to  Mr.  Gordon  on  the  debts  due  him  by  the  Earl  of  Fife, 
including  the  L.575  paid  for  the  superiority  of  Knockinch.  They  also  produced  an 
excerpt  from  the  decree  of  division  in  the  process  of  ranking  and  sale,  dated  6th 
July  1839,  whereby  the  Lords,  having  considered  the  state  of  the  funds  and  scheme 
of  division  among  the  creditors — to  which  state  and  scheme  no  objections  had 
been  made  by  any  party — approved  of  the  state  and  scheme,  and  granted  warrant 
for  payment  of  the  sums  thereinafter  specified  to  the  persons  thereinafter  mentioned, 
and,  among  others,  to  Mr.  Gordon,  of  the  dividend  brought  out  in  the  state,  which, 
as  already  mentioned,  included  a  dividend  on  the  L.575. 

There  were  other  letters  produced  by  the  pursuers ;  but  the  judgment  of  the  Court 
proceeded  on  the  evidence  arising  from  the  documents  already  mentioned. 

The  parties  admitted  the  authenticity  of  those  of  the  documents  produced  which 
were  originals,  and  the  correctness  of  the  copies,  and  agreed  that  they  should  be  dealt 
with  as  principals,  and  renounced  further  probation. 

The  Lord  Ordinary  (Jerviswoode)  pronounced  the  following  interlocutor : — 

"  7th  March  1861. — Finds  that  the  superiority  of  the  lands  of  Knockinch  and 
others,  for  the  balance  of  the  price  of  which  the  present  action  concludes,  was  bought 
by  the  late  Francis  Gordon,  the  author  of  the  pursuers,  for  behoof  of  the  deceased  James 
E&rl  of  Fife,  of  whom  the  defender  is  executor-nominate ;  and  finds  that  the  said  balance 
is  resting-owing  to  the  pursuers  by  the  defender,  as  executor  foresaid,  with  interest  as 
libelled :  Repels  the  pleas  stated  in  defence,  and  decerns  against  the  defender  for  pay- 
ment to  the  pursuers  of  the  balance  of  principal  and  for  interest,  in  terms  of  the  con- 
clusions of  the  summons :  Finds  the  pursuers  entitled  to  expenses  of  process,  &c. 

"  Note, — It  appears  to  the  Lord  Ordinary  that  the  documents  and  proceedings  on 
which  the  pursuers  here  found,  are  sufficient  to  establish  that  the  debt  sued  for  is 
resting-owing  to  them  by  the  defender,  and  to  overcome  the  defences  set  forth  for  the 
latter  on  the  record. 

"  Had  the  constitution  of  the  pursuers'  claim  rested  solely  on  the  letters  of  the  late 
Earl  of  Fife,  which  are  founded  on  in  the  record,  the  Lord  Ordinary  could  scarcely  have 
held  that  they  were  per  se  sufficient  to  establish  that  the  purchase  of  the  superiority,  out 
of  which  this  question  arises,  had  been  made  for  behoof  of  the  late  Earl.  At  the  same 
time,  the  terms  of  these  letters  tend  to  that  conclusion ;  and  when  it  is  seen  that  the 
transaction  was  made  the  foundation  of  a  claim  by  Mr.  Gordon  in  the  subsequent  process 
of  ranking  and  sale  of  the  Earl's  estate  of  Carrieston,  and  was  there  admitted  and  ranked 
at  a  time  when  the  Earl  was  alive,  a  party  to  the  process,  and  when  all  the  circumstances 
of  the  transaction  were  comparatively  fresh  in  the  minds  of,  and  known  to  the  parties 
most  interested  to  object  to  the  ranking,  the  Lord  Ordinary  is  unable  to  see  grounds  on 
which  now  to  reject  the  claim  of  the  pursuers,  as  admittedly  in  the  right  of  Mr.  Gordon 
on  the  one  hand,  against  the  defender,  who  represents  the  Earl  as  executor,  on  the 
other. 

^*  As  respects  the  defence  of  prescription,  the  Lord  Ordinary  is  of  opinion  that  it  is 
met  and  avoided  by  the  proceedings  in  the  rankhig  and  sale,  in  which  not  only  was  a 
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claim  judicially  made  for  the  debt,  but  a  large  payment  made  through  the  ranking  to 
account  of  it." 

The  defender  reclaimed,  and  argued — 

There  was  no  question  here  as  to  com[)etency  of  evidence  ;  no  part  of  the  evidence 
produced  was  objected  to  as  incompetent.     The  question  was,  Was  the  evidence  suffi- 
cient?   The  letters  proved  nothing;  there  was  not  sufficient  proof  that  they  related 
[234]  to  the  superiority  of  Knockinch,  and  they  afforded  no  proof  at  all  that  Mr. 
Gordon  had  purchased,  or  was  instructed  to  purchase  that  superiority,  as  agent  for  Lord 
Fife.     They  were  the  letters  of  a  friend  to  a  friend,  not  of  a  client  to  an  agent.     These 
letters  affected  the  case  little  one  way  or  the  other ;  Uie  principal  question  was  as  to  the 
effect  of  the  proceedings  in  the  ranking  and  sale.    The  title  was  taken  in  the  conveyance 
by  Harden  to  Gordon  absolutely.     Did  these  proceedings  prove  that  the  subject  was 
bought  by  him  only  as  agent  for  Lord  Fife  ?    Now,  the  decree  Mr.  Gordon  had  obtained 
in  the  ranking  and  sale  was  good  so  far  as  it  went.     By  the  Act  54  Geo.  IIL  c.  137,  the 
decree  in  the  ranking  and  sale  had  the  effect  of  an  adjudication  of  the  estate  in  favour 
of  the  creditors,  and  so  Mr.  Gordon  had,  out  of  the  estate,  got  payment  of  the  dividend 
for  which  he  was  ranked,  and  Lord  Fife's  representatives  did  not  ask  repayment  of  that. 
But  had  the  decree  any  further  effect?    There  was  no  authority  for  holding  that  it 
constituted  the  whole  debt  as  against  Lord  Fife,  or  that  it  was  resjitdicala  in  a  question 
between  his  representatives  and  Mr.  Gordon's  representatives.     Though  Lord  Fife  was 
called  as  a  party  in  the  ranking  and  sale,  he  had  not  appeared,  and  was  not  represented 
in  the  process.     The  common  agent  represented  the  cre(Utors,  but  not  the  debtor.     Lord 
Fife  had  no  interest  to  appear  in  that  process,  because  his  debts  being  much  greater  than 
his  estate,  his  estate  would  certainly  be  wholly  divided  among  his  creditors,  and  he  had 
no  proper  interest  to  resist  one  claim  or  to  support  another.     The  decree,  except  in  so 
far  as  by  statute  it  had  the  effect  of  an  adjudication,  was  no  better  than  a  decree  in 
absence. 

Argued  for  the  respondents — 

The  question  was  not  in  the  law  of  trust,  but  of  mandate ;  it  was  whether,  in 
purchasing  the  superiority  of  Knockinch,  Mr.  Gordon  acted  as  Lord  Fife's  mandatory  or 
agent  There  was,  therefore,  no  restriction  of  proof.  The  defenders  had  admitted  that 
Mr.  Gordon  acted  occasionally  as  Lord  Fife's  agent;  and,  keeping  that  in  view,  the 
letters  went  very  far  to  prove  the  pursuer's  case.  They  clearly  related  to  votes  which 
had  been  made  out  of  the  Fife  estates,  and  were  allowed  to  get  into  the  market.  In  the 
second  letter  Lord  Fife  approved  of  the  proposed  purchase,  and  intimated  that  he  did 
not  object  to  paying  L.25  more  than  he  and  Mr.  Gordon  seemed  to  think  the  value  of 
the  superiority,  rather  than  lose  the  opportunity  of  purchasing  it.  That  was  the 
instruction  of  a  client  to  an  agent.  Then,  of  the  same  date  as  these  letters,  Mr.  Gordon 
purchases  the  superiority  of  Knockinch,  for  a  price  nearly  the  same  as  that  mentioned 
in  the  letter,  and  from  the  clause  of  warrandice  it  was  plain  that  the  superiority  of 
Knockinch  had,  along  with  others,  been  carved  out  of  the  Fife  estates  for  the  purpose  of 
creating  qualifications  to  vote.  There  was  an  obvious  reason  why  Lord  Fife  should  wish 
to  acquire  family  votes  which  had  got  into  the  market ;  but  no  reason  why  Mr.  Gordon 
should  purchase  it.  He  had  never  been  enrolled  on  it ;  and  was  enrolled  on  another 
superiority.     That  had  not  been  denied  by  the  defenders. 

Moreover,  during  the  lives  of  Lord  Fife  and  Mr.  Gordon,  the  latter  had  claimed  in 
the  ranking  and  sale,  and  then,  when  there  could  be  no  difficulty  in  obtaining  evidence, 
his  claim  had  been  admitted.  The  decree  in  a  ranking  and  sale  could  not  be  considered 
as  a  decree  in  absence,  because  it  proceeded  on  careful  inquiry ;  and  could  not  be  reccJled 
like  a  decree  in  absence.  It  was  a  constitution  of  the  debt  against  the  common  debtor 
— Bell's  Com.  ii,  286;  Douglas  Heron  and  Co.  t;.  Richardson,  26th  Nov.  1784,  M. 
11,127.  No  doubt  the  decree  was  an  adjustment  of  the  claims  of  the  creditors^  but  the 
common  debtor  was  a  necessary  party,  and  had  an  obvious  interest,  because  he  was  not 
relieved  of  his  debts  in  that  process.  So  far  as  they  were  not  paid,  they  continued 
debts ;  besides,  in  many  caSes,  in  rankings  and  sales,  there  might  be  reversions  over ; 
and  therefore  the  common  debtor  had  in  all  cases  an  obvious  interest  to  appear  and 
oppose  ill-founded  claims.  But  at  all  events,  keeping  in  view  that  Lord  Fife  was  alive 
at  the  date  of  that  decree,  the  decree  and  the  letters  and  disposition  taken  together, 
formed  sufficient  proof  of  the  pursuer's  case. 

The  Court  were  of  opinion  that  the  case  did  not  raise  a  question  of  trusty  but  that 
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the  question  raised  was,  whether  it  was  sufficiently  proved  that  Mr.  Gordon,  in 
purchasing  the  superiority  of  Knockinch,  acted  as  the  mandatory  of  the  late  Earl  of 
Fife.  They  thought  that  the  letters  and  the  terms  of  the  conveyance  by  Harden  raised 
a  strong  presumption,  if  they  did  not  amount  to  complete  proof,  that  the  purchase  was 
for  the  Ektrl  of  Fife ;  and  that,  when  the  procedure  and  decree  in  the  ranking  and  sale 
were  considered  along  with  the  letters  and  conveyance,  the  proof  of  mandate  was 
sufficient  and  complete.  Their  Lordships  held  that  the  decree  in  the  ranking  and  sale, 
though  not  res  judicata  in  the  present  process,  could  not  be  regarded  as  of  the  natiu^  of 
a  decree  in  absence  merely ;  because  it  proceeded  upon  inquiry,  and  was  a  process  in 
which  Lord  Fife  had  an  undoubted  interest,  and  of  which  he  was  no  doubt  cognisant. 
But  even  if  it  could  be  regarded  as  a  decree  in  absence  merely,  still,  as  having  been 
pronounced  during  the  life  of  the  Earl  of  Fife,  and  acquiesced  in  by  him  for  so  long  a 
time,  and  only  impugned  after  the  death  both  of  Lord  Fife  and  Mr.  Gordon,  it  should 
be  regarded  as  important  evidence  confirmatory  of  the  conclusion  to  which  Lord  Fife's 
letters  and  Harden's  conveyance  tended  to  lead. 

The  Court  therefore  adhered. 
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Egbert  Stewart,  Advocator. — Pattisan,  Waisoii. 

James  Hogarth  Rutherfurd,  Respondent  and  Pursuer. — SolicUor-Omeral 

(  Y<mng)t  Fra^ser. 

Landlord  and  Tenant — Removing — Agreement — Construction. — It  was  agreed  between  a 
landlord  and  a  tenant  that,  in  case  of  personal  misconduct  by  the  tenant,  of  which  the 
landlord  should  be  the  sole  judge,  he  should  be  entitled  to  cancel  the  lease  by  giving 
the  tenant  one  month's  notice  in  writing.  The  landlord,  by  letter,  gave  notice  to  the 
tenant  that  in  consequence  of  personal  misconduct,  of  which  he,  the  tenant,  was  him- 
self aware,  he  intended  to  cancel  the  lease  within  a  month  from  the  date  of  the  notice, 
and  required  him  to  agree  thereto.  Held^  that  as  the  landlord  had  appealed  to  the 
tenant's  own  knowledge  of  his  misconduct,  and  as  he  had  not  asked  any  explanation, 
nor  averred  that  the  landlord  had  acted  fraudulently  in  giving  the  notice,  the  latter  had 
validly  exercised  his  right  to  cancel  the  lease,  and  that,  in  the  circumstances,  the  notice 
was  not  defective  though  wanting  a  specification  or  explanation  of  the  grounds  of 
complaint. 

The  respondent  brought  an  action  in  the  Sheriff-court  against  the  advocator,  his 
tenant  in  certain  printing  premises  in  Kelso,  to  have  the  advocator  removed  from  the 
premises  and  found  liable  in  damages,  founding  on  notice  given  by  him  that  he  had 
cancelled  the  lease,  as  empowei-ed  by  an  agreement  between  the  parties.  The  Sheriff 
having  allowed  a  proof  as  to  the  notice,  an  advocation  was  brought  with  a  view  to  jury 
trial,  under  the  40th  section  of  the  Judicature  Act.  The  advocation  was  objected  to  as 
incompetent ;  but  [308]  the  Court  (19th  July  last)  found  that  it  was  competent,  and  the 
case  having  gone  back  to  the  Lord  Ordinary,  the  advocator  admitted  (in  a  minute)  what 
he  had  previously  denied,  that  he  had  received  written  notice  to  quit  from  the  respondent^ 
whereon  the  latter  abandoned  his  claim  for  damages. 

The  clause  in  the  agreement  between  the  parties,  on  which  the  notice  to  quit  was 
founded,  was — 

4^.  Li  respect  that  the  said  James  Hogarth  Rutherfurd  agrees  to  waive  all  right  of 
interference  in  the  matters  of  the  said  printing-office,  and  as  the  said  Robert  Stewart 
can  give  no  security  for  the  due  implementing  of  the  obligations  incumbent  on  him,  the 
said  James  Hogarth  Rutherfurd  shall  have  full  power,  and  the  said  Robert  Stewart 
hereby  agrees  that  in  the  case  of  apparent  damage  to  the  premises,  or  unrenewed  waste, 
or  loss  of  said  stock,  or  personal  misconduct  on  the  part  of  the  said  Robert  Stewart,  of  all 
which  the  said  James  Hogarth  Rutherfurd  shall  be  sole  judge,  or  if  the  said  quarterly 
rents  are  not  punctually  paid  on  or  within  one  month  after  the  said  dates  oilst  days  of 
January,  April,  July,  and  October,  to  cancel  or  annul  this  lease  at  any  period  whatever  of 
its  duration,  by  first  giving  to  the  said  Robert  Stewart  one  month's  notice  in  writing,  and 
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the  said  Robert  Stewart,  in  this  event,  binds  and  obliges  himself  to  refund  whatever 
damage  may  have  occurred  either  to  plant  or  property  during  the  period  he  may  have  been 
in  poflsesflion. 

The  written  notice,  dated  19th  Nov.  1861,  was  as  follows : — 

''Dear  Sir, — In  consequence  of  your  personal  misconduct  under  the  agreement 
entered  into  between  us  on  the  27th  day  of  October  1856,  in  relation  to  the  let  of  the 
printing-office  in  Kelso,  with  the  use  of  the  plant  and  stock  there,  of  which  you  are  weU 
aware  I  have  had  ample  ground  of  complaint,  I  hereby  give  you  notice,  in  terms  of  the 
4th  article  of  that  agreement,  that  it  is  my  intention,  in  one  month  from  this  date, 
to  cancel  or  annul  the  said  lease;  and  in  terms  of  your  obligation,  I  require  you 
accordingly  to  agree  thereto." 

The  advocator  proposed  to  give  in  a  condescendence  of  rea  novitery  to  the  effect 
generally,  that  the  respondent  had  recognised  the  lease  as  subsisting  after  the  record  was 
closed  in  this  action. 

The  Lord  Ordinary  (Kinloch)  pronounced  the  following  interlocutor : — 
"21«^  January  1863. — Refuses  the  motion  of  the  advocator  for  leave  to  add  to  the 
record  the  statements  contained  in  the  condescendence  of  alleged  re«  noviter  emergens^ 
No.  99  of  process :  Advocates  the  cause  :  Recalls  the  interlocutors  of  the  Sheriff,  of  date 
3d  April  and  1st  and  8th  May  1862,  and  instead  thereof  finds,  that  on  the  27th 
October  1856,  the  defender,  Robert  Stewart,  took  in  lease  from  the  pursuer,  James 
Hogarth  Rutherfurd,  the  printing-office  in  Kelso,  situated  at  the  foot  of  the  Horse 
Market,  with  the  use  of  the  entire  plant  and  stock  therein,  as  contained  in  an  inventory 
thereof  made  up  by  the  defender,  and  George  Lamb,  all  belonging  to  the  pursuer,  and 
that  for  the  space  of  seven  years  from  1st  October  1856,  but  under  the  express  stipu- 
lation and  condition  — (The  interlocutor  then  set  forth  the  terms  of  the  4th  head  of  the 
agreement  and  of  the  notice  by  the  landlord,  printed  mprcC)  :  Finds  that,  by  virtue  of 
this  notice,  the  said  lease  was  brought  to  a  termination  on  19th  December  1861,  and 
that  the  defender  had  no  right  to  retain  possession  of  the  premises  beyond  that  period  : 
Repels  the  defences  so  far  as  directed  against  the  conclusions  of  removing :  Decerns  and 
ordains  the  defender  forthwith  to  flit  and  remove  liimself,  his  family,  servants,  and 
dependants,  from  the  said  printing-office,  and  to  make  the  same  void  and  redd  to  the 
pursuer,  in  order  that  he,  or  others  in  his  name,  may  enter  thereto  and  peaceably  possess 
the  same ;  as  also,  to  deliver  over  to  the  pursuer  the  entire  stock  and  plant  within  the 
said  printing-office,  belonging  to  the  pursuer,  in  terms  of  agreement,  and  decerns.  In 
respect  of  the  minute  by  the  pursuer,  No.  98  of  process,  assoilzies  the  defender  from  the 
conclusion  for  damages  contained  in  the  summons,  and  decerns:  Finds  the  pursuer 
entitled  to  expenses  both  in  this  and  in  the  inferior  court,  with  the  exception  of  such 
expenses,  if  any,  separate  from  the  general  expenses  of  the  action,  incurred  with  refer- 
ence to  the  amount  of  damages :  Finds  the  defender  entitled  to  such  expenses,  if  any, 
incurred  by  him ;  allows  accounts,"  &c. 

"  Note. — By  the  agreement  of  lease  between  the  parties  it  was  expressly  provided, 
that  the  lease  might  be  terminated  by  the  pursuer  on  a  month's  notice  in  case  of  the 
defender's  personal  misconduct  under  the  same,  of  aU  which  the  said  James  Hogarth 
Rutherfurd  shall  be  sole  judge. 

"  Substantially,  this  was  a  power  to  terminate  the  lease  at  pleasure,  on  a  month's 
notice,  if  the  pursuer  became  dissatisfied  with  the  way  in  which  the  defender  was  carry- 
ing it  on.  It  might  be  necessary  that  the  pursuer  should  gtaie  personal  misconduct  as 
the  ground  of  the  notice,  but  it  was  not  necessary  that  he  should  prove  it,  still  less 
should  submit  it  to  the  discretion  of  the  Court  in  place  of  his  own. 

''  The  bargain  thus  made  might  be  an  imequal  one,  and  place  the  defender  very  much 
within  the  power  of  the  pursuer ;  but  it  was  the  bargain  which  the  defender  volimtarily 
made.  The  Lord  Ordinary  perceives  nothing  illegal  in  such  a  bargain,  or  any  reason  why 
it  should  not  be  enforced  at  law. 

''  The  defender  having  admitted  by  minute.  No.  25  of  process,  that  the  written  notice 
of  19th  November  1861,  conceived  in  strict  terms  of  the  lease,  was  written  to  and  received 
by  him,  the  Lord  Ordinary  thinks  it  follows  as  a  matter  of  course  that  the  lease  was 
terminated  at  the  distance  of  a  month  from  that  date,  or  on  19th  December  1861.  It 
equally  follows,  that  after  that  date  the  defender  retained  possession  of  the  premises 
wrongfully.  These  points  being  fixed,  no  other  question  remained,  except  as  to  the 
amount  of  damages  due  on  account  of  such  wrongful  retention ;  but  the  pursuer  put  an 
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end  to  tliat  question,  by  abandoning  his  claim  of  damages,  and  consenting  to  abaolvitor 
from  the  summons,  so  far  as  that  branch  of  it  was  concerned. 

'*  The  Lord  Ordinary  is  of  opinion  that  the  pursuer  is  entitled  to  expenses,  except  in 
so  far  as  any  expenses  might  be  incurred  with  reference  to  the  amount  of  damage.  To 
STicb  expenses  he  thinks  the  defender  entitled.  Except  as  to  the  fact  of  damage  (as  to 
which  the  defender  must  be  considered  successful)  the  pursuer  appears  to  the  Lord 
Ordinary  to  have  succeeded  in  all  the  points  of  the  case. 

*'  The  defender  proposed  to  make  a  new  start  in  the  case  by  adding  to  the  record 
certain  averments  of  what  he  called  res  noviter  emergens.  The  Lord  Ordinary  has 
refused  his  motion  to  this  effect  He  thinks  the  statements  not  relevant,  as  they  merely 
import  that  the  pursuer  claimed  the  rent  and  other  prestations  due  under  the  lease  so 
long  as  the  defender  retained  possession.  But  besides  this,  the  alleged  facts  did  not 
emerge  after  closing  the  record  in  this  Court  (the  proper  date  to  be  regarded),  which  was 
on  14th  November  1862." 

The  advocator  reclaimed,  and  argued — 

The  landlord  was  at  least  bound  to  state  of  what  the  misconduct  of  whic^  he  com- 
plained consisted.  It  might  be,  that  what  he  complained  of  was  not  misconduct  at  all, 
and  if  so,  the  tenant  could  resist  the  notice  to  quit ;  or  it  might  be,  that  the  landlord  was 
in  error  in  matter  of  fact,  and  that  the  facts  of  which  he  complained  truly  never  occurred 
at  all.  Now  although  it  were  held  that  he  was  constituted  the  judge  of  what  was  or 
was  not  misconduct,  the  agreement  certainly  did  not  make  him  the  judge  of  the  facts.  He 
was  not  empowered  to  decide  linally  that  the  tenant  had  done  such  and  such  things,  when, 
perhaps,  he  had  never  done  them.  The  tenant  was  entitled  to  an  opportunity  of  proving 
that  he  had  not  done  the  things  of  which  the  landlord  complained,  and  also  of  proving 
that  what  he  had  done  was  not  misconduct.  The  agreement  was  not  that  the  hindlord 
might  remove  the  tenant  when  he  pleased,  which  was  the  import  of  the  pursuer's 
argument  and  of  the  Lord  Ordinary's  judgment. 

The  respondent  argued — 

The  object  of  the  clause  was  to  obviate  the  necessity  of  stating  and  substantiating 
grounds  of  complaint,  and  unless  it  could  be  alleged  that  the  landlord  was  making  a 
dishonest  use  of  the  power  in  the  agreement,  and  had  been  merely  pretending  that  he 
thought  he  had  grounds  of  complaint  against  the  tenant  when  in  truth  he  did  not  think 
so,  his  right  to  judge  for  himself  of  the  tenant's  conduct  could  not  be  interfered  with. 

Lord  Justice-Clerk, — This  is  a  lamentable  specimen  of  litigation.  It  is  desirable  to 
put  an  end  to  the  case,  although  the  shape  in  which  it  now  comes  before  us  is  by  no 
means  satisfactory.  Nor  does  the  manner  of  pleading  it  in  the  Outer  House  seem  to  have 
[309]  been  satisfactory  either.  However,  it  is  not  necessary  to  go  back  upon  that.  Both 
parties  agree  that  the  only  question  remaining  is,  whether  this  notice  by  the  landlord  to 
the  tenant  under  the  4th  clause  was,  in  the  circumstances,  sufficient  to  put  an  end  to 
this  lease.  Although  I  do  not  quite  concur  in  all  the  findings  of  the  Lord  Ordinary,  nor 
in  the  view  of  the  agreement  stated  in  his  note,  I  come  substantially  to  the  same  result. 
The  4th  clause  of  the  agreement  gave  the  landlord  full  power  in  case  of  "apparent 
damage  to  the  premises  or  unrenewed  waste  or  loss  of  said  stock,  or  personal  misconduct " 
on  the  part  of  the  said  Robert  Stewart,  to  cancel  or  annul  the  lease  at  any  period  what- 
ever of  its  duration  by  giving  the  said  Robert  Stewart  one  month's  notice  in  writing. 
Thus  the  only  grounds  upon  which  the  landlord  is  entitled  to  proceed  in  cancelling  the 
lease  are  apparent  damage,  unrenewed  waste,  loss  of  stock,  or  the  personal  misconduct  of 
the  tenant ;  and  these  being  the  specified  grounds  on  which  he  is  entitled  to  proceed,  I 
do  not  think  that  the  clause  in  the  contract  entitled  him  to  proceed  on  any  other  grounds. 
The  clause  certainly  does  not  vest  in  the  landlord  power  to  put  a  stop  to  the  lease  at  his 
pleasure  whenever  he  chooses  to  give  a  month's  notice.  But  the  peculiarity  of  the  case 
is,  that  while  the  grounds  on  which  the  landlord  may  put  an  end  to  the  lease  are  specified, 
he  is  constituted  sole  judge  of  all  the  matters  so  specified.  He  is  constituted  the  judge 
of  whether  there  is  apparent  damage  to  the  premises,  or  imrenewed  waste,  or  loss  of 
stock,  or  personal  misconduct.  This  is  a  clause  which,  under  certain  circumstances, 
might  lead  to  difficulties  of  construction.  Suppose  the  landlord  to  give  notice  that 
because  the  tenant  has  personally  nusconducted  himself,  he  cancelled  the  lease ;  and 
suppose  that  the  tenant  answers,  "  This  allegation  is  a  mere  subterfuge  and  device  to 
distort  the  clause  of  the  lease  to  a  purpose  for  which  it  was  not  intended ;  it  is  a  mere 
pretence  to  say  I  have  personally  misconducted  myself ;  put  your  finger  on  the  alleged 
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personal  misconduct,  and  I  shall  explain  it  to  your  own  satisfaction ;  or,  if  you  think 
that  anything  I  have  done  has  been  misconduct,  I  shall  endeavour  to  conform  myself  to 
your  wishes  in  future/'  If  the  case  were  of  that  kind,  I  should  be  slow  to  say  tiiat  the 
landlord  was  not  bound  to  say  what  he  meant  by  personal  misconduct ;  and  I  doubt 
whether  any  court  would  hold  a  landlord  justified  in  endeavouring  to  remove  his  tenant 
for  personal  misconduct  when  the  tenant  disclaims  all  intention  of  misconduct,  and  asks 
an  explanation  and  does  not  receive  it.  But  that  is  not  the  case  here.  It  is  quite  true 
that  tiiere  is  here  no  specified  misconduct,  but  the  landlord  appeals  to  the  tenant's  own 
knowledge. 

If  it  was  not  true  that  the  tenant  had  ample  knowledge  of  that  to  which  the  landlord 
alludes  as  personal  misconduct,  the  proper  answer  of  the  tenant  wotdd  have  been.  It  is 
an  entire  mistake  to  say  that  I  am  perfectly  aware  of  what  you  call  my  persona]  mis- 
conduct. I  do  not  know  what  you  mean,  and  I  beg  you  to  explain  what  it  is  to  which 
you  refer;  but  he  does  not  take  that  course  by  any  means.  He  leaves  the  letter 
unanswered,  and  when  this  action  is  raised,  he  denies  that  he  received  any  letter.  This 
denial  has  been  disproved  ;  and  does  he  now  say  that  he  does  not  know  what  the  landlord 
referred  to  in  his  letter,  and  that  the  landlord  is  under  a  complete  mistake  in  supposing 
that  he  did  know  1  There  is  nothing  of  the  kind  stated  on  the  record,  and  in  the  absence 
of  any  allegation  of  that  kind,  I  think  the  landlord  must  be  held  to  have  fairly  availed 
himself  of  his  power  under  the  4th  clause  of  the  agreement. 

It  would  be  against  the  spirit  of  the  4th  clause  to  say  that  it  is  necessary,  under  all 
circumstances,  that  the  landlord  should  specify  the  acts  of  personal  misconduct  of  which 
he  in  his  notice  complains.  They  may  be  such  as  require  no  explanation.  It  might 
often  be  quite  unnecessary  and  very  undesirable  to  do  so.  If  both  landlord  and  tenant 
know  of  the  personal  misconduct,  then  the  notice  would  be  rightly  expressed  in  general 
terms  as  those  of  this  notice.  I  think,  therefore,  that  the  landlord  is  here  entitled  to 
decree  of  removing.  I  am  not  quite  satisfied  with  some  of  the  Lord  Ordinary's  findings ; 
too  absolute  effect  is  given  to  the  mere  notice,  without  reference  to  the  circumstance  that 
the  landlord  appeals  to  the  tenant's  knowledge  of  his  own  personal  misconduct,  and  that 
there  is  no  denial  by  the  tenant  that  he  has  such  knowledge. 

Lord  Cowan  concurred. 

Lord  Benholme, — I  am  of  the  same  opinion ;  and  if  there  is  anything  in  the  judgment 
of  the  Lord  Ordinary  that  appears  ambiguous  or  defective,  I  shall  be  glad  to  concur  in 
setting  that  right;  but  I  do  not  take  exactly  the  same  view  of  the  Lord  Ordinary's 
interlocutor  as  your  Lordships.  In  the  beginning  of  the  note,  his  Lordship  says — "  By 
the  agreement  of  lease  between  the  parties,  it  was  expressly  provided  that  the  lease 
might  be  terminated  by  the  pursuer  on  a  month's  notice  in  case  of  the  defender's  personal 
misconduct  under  the  same ;  of  all  which  the  said  James  Hogarth  Rut^erfurd  shall  be 
sole  judge.  Substantially  this  was  a  power  to  terminate  the  lease  at  pleasure  on  a  month's 
notice,  if  the  pursuer  became  dissatisfied  with  the  way  in  which  the  defender  was 
carrying  it  on."  Now,  I  think  that  is  the  law  of  the  case.  It  might  be  necessary  that 
the  pursuer  should  be  honestly  dissatisfied  with  the  way  in  which  the  tenant  was  carrying 
on  the  lease,  before  he  could  put  an  end  to  the  lease  on  that  ground.  The  Lord  Ordinary 
goes  on  to  say — "  It  might  be  necessary  that  the  pursuer  should  state  personal  misconduct 
as  the  ground  of  the  notice ;  but  it  was  not  necessary  that  he  should  prove  it,  still  less 
should  submit  it  to  the  discretion  of  the  Court  in  place  of  his  own."  There  also  I  agree 
with  the  Lord  Ordinary,  if  there  be  no  suggestion  that  the  landlord  was  acting  dis- 
honestly. I  think  that  if  the  landlord  was  truly  dissatisfied  with  the  tenant's  conduct^ 
he  had  right  to  terminate  the  lease  without  any  further  inquiry  or  other  adjudication  on 
the  subject. 

Lord  Neaves  concurred  with  the  Lord  Justice-Clerk. 

The  Court  pronounced  the  following  interlocutor : — 

"3<f  March  1863.— The  Lords,"  &c.,  "Recall  the  said  interlocutor:  Of  new 
refuse  the  motion  of  the  advocator  for  leave  to  add  to  the  record  the  statements  con- 
tained in  the  condescendence  of  alleged  res  noviter  emergens,  No.  99  of  process :  Advocate 
the  cause  :  Recall  the  interlocutors  of  the  Sheriff,  of  date  3d  April  and  1st  and  8th  May 
1862,  and  instead  thereof  find  that,  on  the  27th  October  1856,  the  defender,  Robert 
Stewart,  took  in  lease  from  the  pursuer,  James  Hogarth  Rutherfurd,  the  printing-office 
in  Kelso,  situated  at  the  foot  of  the  Horse  Market,  with  the  use  o^  the  entire  plant  and 
etock  tlierein,  as  contained  in  an  inventory  thereof  made  up  by  the  defender  and  Geoige 
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Lamb,  all  belongisg  to  the  pursuer,  and  that  for  the  space  of  seven  years  from  .Ist 
October  1856 ;  but  under  the  express  stipulation  and  condition,  that  in  respect  the 
pursuer  agreed  to  waive  all  right  of  interference  in  the  matters  of  the  said  printing-office, 
and  as  the  defender  could  give  no  security  for  the  due  implementing  of  the  obligations 
incumbent  on  him,  the  pursuer  should  have  full  power,  in  the  case  of  apparent  damage 
to  the  premises,  or  unrenewed  waste  or  loss  of  the  stock,  or  personal  misconduct  on  the 
part  of  the  defender,  of  all  which  the  pursuer  should  be  sole  judge, — or  if  the  quarterly 
rents  were  not  punctually  paid  within  one  month  after  the  date  of  payment,  to  cancel  or 
annul  the  lease  at  any  period  whatever  of  its  duration  by  first  giving  to  the  defender  one 
month's  notice  in  writing :  Find  that,  on  19th  November  1861,  the  pursuer,  by  letter 
written  to  and  received  by  the  defender,  intimating  that  in  consequence  of  personal 
misconduct  on  the  defender's  part,  under  the  agreement  of  which  the  defender  was  aware 
he  had  ample  ground  of  complaint,  he,  the  pursuer,  gave  notice  to  the  defender,  in  terms 
of  the  agreement,  that  it  was  his  intention,  in  one  month  from  that  date,  to  cancel  or 
annul  the  said  lease,  and  that  he  required  the  defender,  in  terms  of  his  obligation,  to 
agree  thereto :  Find  that  the  defender  made  no  answer  to  this  letter  and  notice,  and  has 
never  alleged  that  he  is  unaware  of  the  acts  of  personal  misconduct  imputed  to  him,  nor 
called  for  any  explanation  of  the  charge  of  personal  misconduct  therein  made  against 
him,  but  falsely  denied  that  he  had  received  the  said  letter  and  notice :  Find  that,  in 
these  circimistances,  the  said  lease  was,  by  virtue  of  this  notice,  brought  to  a  termination 
on  19th  December  1861,  and  that  the  defender  had  no  right  to  retain  possession  of  the 
premises  beyond  that  period :  Repel  the  defences,  so  far  as  directed  against  the  conclusions 
of  the  removing :  Decern  and  ordain  the  defender  forthwith  to  fiit  and  remove  himself, 
his  family,  servants,  and  dependants,  from  the  said  printing-oiBce,  and  to  make  the  same 
void  and  redd  to  the  pursuer,  in  order  that  he,  or  others  in  his  name,  may  enter  thereto, 
and  peaceably  possess  the  same ;  as  also  to  deliver  over  to  the  pursuer  the  entire  stock 
and  plant  withm  the  said  printing-office  belonging  to  the  pursuer,  in  terms  of  agreement, 
and  decern :  In  respect  of  the  minute  for  the  pursuer,  No  98  of  process,  [310]  assoilzie 
the  defender  from  the  conclusion  for  damages  contained  in  the  summons,  and  decern  : 
Find  the  pursuer  entitled  to  expenses  both  in  this  and  in  the  inferior  court,  with  the 
exception  of  such  expenses,  if  any,  separate  from  the  general  expenses  of  the  action 
incurred  with  reference  to  the  conclusions  for  damages :  Find  the  defender  entitled  to 
such  expenses,  if  any,  incurred  by  him ;  allow  accounts,"  &c. 
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Edward  Collins  and  Others  (Duncan's  Trustees),  Pursuers. 

John  C.  Colquhoun  and  John  Morison  Duncan,  Competing  Claimants. — For 
John  C.  Colquhoun,  PcUtan,  Cook;  for  J.  M.  Duncan,  Clark,  Parker;  for 
Lord-Advocate,  Lord-Advocaie  (Moncreiff),  SolicUor-Oenet^al  {Young), 

Coparinery — Presumption — Accounting — Onerous  Deed, — One  of  the  two  partners  of 
a  company  having  died,  the  surviving  partner  conveyed  the  company  estates,  and  his 
own  estates^  as  insolvent,'  to  trustees  for  behoof  of  the  creditors  of  the  company  and 
of  himself.  After  certain  dividends,  amounting  to  less  than  10s.  in  the  pound, 
had  been  paid,  the  trustees  and  the  surviving  partner  assigned  the  outstand- 
ing debts  of  the  company;  and  by  a  subsequent  deed  the  creditors  ratified  the 
assignation  by  the  trustees,  and  discharged  the  company  and  the  surviving 
partner  as  such,  and  as  an  individual.  Several  years  afterwards,  an  outstanding  debt 
due  to  the  company  was  recovered.  One-half  of  it  was  claimed  by  the  representative 
of  the  first  deceasing  partner,  and  the  representatives  of  the  parties  to  whom  the  out- 
standing debts  had  been  assigned  claimed  the  whole  sum — Held  (1.)  that^  seeing 
that  shortly  after  the  death  of  the  predeceasing  partner,  the  company  estates  were 
insolvent,  it  was  to  be  presumed,  in  the  absence  of  proof,  that  they  were  so  at  his 
death,  and  that  therefore  his  representatives  could  not  maintain  their  claim  on  the 
footing  that  the  company  was  then  solvent,  unless  they  proved  it ;  (2.)  that  an  emerg- 
ing debt  fell  to  be  paid  in  the  first  instance  to  the  surviving  partner,  or  those  repre- 
9entiu^  him ;  aqd  th^t  the  claim  of  the  represeatc^tives  of  the  predeceasing  partner 
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resolved  into  a  right  to  an  accounting  with  the  representatives  of  the  surriving 
partner ;  (3.)  that  in  the  circumstances,  the  conveyance  of  the  outstanding  debts  was 
an  onerous  deed,  and  that  those  representing  the  assignees  under  that  conveyance 
were  entitled  to  the  whole  fund  in  medio. 

This  multiplepoinding  was  raised  by  Collins  and  others,  trustees  for  the  creditors  of  the 
company  of  Andrew  Duncan  and  John  Morison  Dimcan,  and  for  the  creditors  of  Andrew 
Duncan  as  an  individual,  under  a  trust-deed  executed  by  him  as  sole  sur\'iving  partner 
of  the  firm,  and  as  an  individual,  on  the  12th  August  1826. 

The  fund  in  medio  was  a  sum  of  L.626,  2s.  Id.,  being  an  old  debt  which  had  been 
due  to  the  firm,  and  which  was  recovered  and  transmitted  from  America  in  1855. 

The  firm  had  consisted  of  two  partners,  Andrew  Duncan  and  his  son,  John  Morison 
Duncan,  the  latter  of  whom  died  on  3d  October  1825. 

The  competing  claimants  on  the  fund  were — (1.)  John  Morison  Duncan,  son  of  the 
deceased  John  Morison  Duncan,  who  claimed  one-half  of  the  fund,  in  right  of  his  father 
as  one  of  the  two  partners  of  the  firm.  (2.)  John  C.  Colquhoun,  who  claimed,  in  right 
of  James  Johnston  Duncan,  Dr.  Handyside  Duncan,  and  Andrew  John  Duncan,  sons  of 
Andrew  Duncan,  the  whole  fund  in  [479]  medio  in  virtue  of  an  assignation  of  the  out- 
standing debts  due  to  the  firm,  which  had  been  granted  in  their  favour  by  Andrew 
Duncan,  and  by  the  trustees  for  his  creditors.  (3.)  The  Lord- Advocate  for  the  Crown, 
who  claimed  as  a  creditor  of  Dr.  Handyside  Duncan  and  Andrew  John  Duncan,  and 
whose  claim  was  therefore  a  riding  claim  on  that  of  Mr.  Colquhoun. 

There  were  three  deeds  produced  in  process,  on  the  terms  and  effect  of  which  both 
competing  claimants,  Mr.  Duncan  and  Mr.  Colquhoun,  mainly  relied— ^r«^,  the  trust-deed 
by  Andrew  Duncan  for  behoof  of  the  creditors  of  the  firm  and  himself,  executed  on 
12th  August  1826  ;  secondly,  a  deed  of  assignation  and  agreement,  dated  2l6t  and  22d 
February  1838,  between  Andrew  Duncan,  the  trustees  under  the  former  deed,  and  his 
three  sons,  represented  in  this  action  by  Mr.  Colquhoun,  by  which  the  outstanding  debts 
were  conveyed  to  these  last  parties  ;  and,  thirdly ,  a  deed  of  discharge,  dated  31st  July 
1838,  by  the  creditors  in  favour  of  the  company,  and  of  Andrew  Duncan  as  an 
individual. 

By  the  trust^lisposition  of  date  12th  August  1826,  Andrew  Duncan,  as  sole  surviving 
partner  of  the  firm  of  Andrew  Duncan  and  John  Morison  Duncan,  and  as  an  individual, 
on  the  narrative  of  insolvency  of  himself  and  the  company,  conveyed  the  estates  of  the 
company  and  his  separate  estates  to  Collins  and  others,  as  trustees,  empowering  them  to 
realize  the  estates,  and  to  apply  the  proceeds  (after  payment  of  the  expenses  attending 
the  trust),  "  in  a  just  and  equal  distribution  and  division  of  the  remainer  of  the  said  pro- 
ceeds, to  and  among  the  whole  just  and  lawful  creditors  of  the  company  concern,  and  of 
the  said  Andrew  Duncan  as  sole  surviving  partner  thereof,''  **and  that  rateably  and  pro- 
portionallv  according  to  the  amount  of  their  said  respective  debts  and  consequent 
interest  on  the  said  trust  funds." 

Part  of  Andrew  Duncan's  separate  estate,  conveyed  by  his  trust-deed,  consisted  of  his 
interest  in  a  shop  in  the  Trongate,  Glasgow,  under  a  disposition  granted  by  him 
in  1805,  in  favour  of  himself  and  his  wife  in  conjunct  fee  and  liferent,  for  her  liferent 
use  allenarly,  and  of  the  children  of  the  marriage  in  fee.  It  appeared  from  the 
narrative  of  the  several  deeds  that  Andrew  Duncan's  trustees  and  creditors  acted  for  a 
considerable  time  in  the  belief  that  his  interest  in  the  shop,  under  the  above  destination, 
was  only  a  liferent. 

The  trust-deed  was  acceded  to  by  the  creditors  of  the  company  and  of  Andrew 
Duncan,  by  a  deed  of  accession,  dated  16th  August  1826. 

From  the  narratives  in  the  two  subsequent  deeds  of  assignation  and  of  discharge 
above  mentioned,  it  appeared  that  Andrew  Duncan's  trustees  had  accepted  the  trust,  and 
realized  the  company  estate  and  his  separate  estate,  and  that  they  paid  out  of  the  company 
estate  the  following  dividends,  viz.,  5s.  per  pound  on  14th  June  1827 ;  2s.  per  pound 
on  9th  February  1829  ;  and  T^d.  per  pound  on  31st  July  1838,  which  was  the  date  of 
the  discharge  granted  by  the  creditors. 

Out  of  Andrew  Duncan's  separate  estate,  they  paid,  on  13th  February  1838,  a  divi- 
dend of  7s.  per  pound.  It  was  not  expressly  stated  in  any  of  the  above  deeds  whether 
the  company  creditors  had  shared  in  this  dividend ;  but  when  it  was  paid  a  discharge 
was  granted,  which,  as  appeared  from  the  narrative  of  it  in  the  subsequent  deed  of  assig- 
nation of  2lst  and  22d  February  1838,  and  the  deed  of  discharge  of  Slst  July  1838,  was 
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granted  by  parties  taking  burden  on  them  for  *'the  creditors  of  the  said  Andrew 
Dnncan,"  and  it  discharged  the  trustees  appointed  under  Andrew  Duncan's  trust-deed  of 
their  intromissions  prior  in  date,  and  "  the  said  Andrew  Duncan  of  all  debts  due  by  him 
to  the  said  creditors." 

It  further  appeared  from  the  narratives  in  the  above-mentioned  deeds  of  assignation 
and  of  discharge,  that  certain  creditors  of  Andrew  Duncan,  in  an  obligation  arising  under 
the  disposition  and  settlement  of  a  Mrs.  Halyburton,  had  been  dealt  with  by  a  separate 
arrangement.  Mrs.  Halyburton  died  in  1824,  and  in  her  trust-deed  she  directed  that 
L.1400  of  her  money  should  be  allowed  to  remain  in  the  hands  of  Andrew  Duncan,  for 
which  he  was  to  pay  3  per  cent.,  but  for  which  he  was  not  to  be  obliged  to  find  any 
security ;  and  she  declared  that  this  sum  was  to  be  held  by  him  in  trust  for  payment  of 
an  anntiity  of  L.20  to  her  brother,  James  Mackean,  during  his  life,  if  the  capital  should 
not  thereby  be  previously  exhausted ;  that  on  his  death,  and  until  twenty  years  after 
her  death,  the  annuity  should  be  paid  to  trustees  for  behoof  of  his  children,  and  after 
the  lapse  of  the  twenty  years,  or  his  death,  if  later,  the  residue  should  be  divided  among 
his  children  then  in  life. 

At  Mrs.  Halyburton's  death  accordingly,  L.1400  of  her  money  was  allowed  to  remain 
in  the  hands  of  Andrew  Duncan,  and  he  paid  the  annuity.  By  trust  assignation,  dated 
13th  Feb.  1828,  he  assigned  to  Mrs.  Halyburton's  trustees,  in  security  of  this  annuity, 
a  policy  of  assurance  on  his  life  for  L.750,  and  he  agreed  that  he  and  the  trustees  for 
his  creditors  shoidd  pay  the  premiums  (L.51,  Is.  lOd.),  and  the  annuity,  out  of  the  rents 
of  the  shop  in  the  Ttongate,  so  far  as  they  would  go. 

This  agreement  and  arrangement  was  ratified  and  adopted  by  the  creditors  of  Andrew 
Duncan,  by  the  agreement  and  deed  of  discharge  granted  by  them  of  the  same  date  as 
the  above  assignation  of  the  policy,  viz.,  13th  Feb.  1828,  being  the  discharge  which  these 
creditors  granted  on  the  occasion  of  payment  of  the  dividend  of  7s.  in  the  pound  out  of 
the  private  estate  of  Andrew  Duncan  as  formerly  mentioned.  This  deed  bore  that  the 
policy  of  assurance  on  Andrew  Duncan's  life  had  been  assigned  to  Mrs.  Halyburton's 
trustees,  on  condition  that  James  Mackean  and  his  family  should  not  rank  on  Andrew 
Duncan's  estate  "for  their  claim  of  L.1290,"  the  original  sum  of  L.1400  having  appa- 
rently been  reduced  to  the  sum  of  L.1290  by  annual  payments  of  the  annuity  of  L.66. 

Thus,  on  the  one  hand,  Andrew  Duncan's  creditors  became  bound  to  pay  the 
premiums  on  the  policy  of  assurance  on  his  life,  and  the  annuity,  out  of,  inter  cdioy  the 
rents  of  the  shop  in  the  Trongate ;  and  the  policy  itself  was  assigned  in  security  of  the 
balance  of  the  L.1400  that  might  come  to  l)e  payable  to  Mackean's  family  ;  and  on  the 
other  hand,  Mackean  agreed,  for  himself  and  his  family,  not  to  rank  on  the  separate 
estate  of  Andrew  Duncan. 

These  were  the  circumstances  in  which  the  deed  of  contract  and  assignation  in  favour 
of  James  Johnston  Duncan,  Handyside  Duncan,  and  Andrew  John  Duncan,  on  which 
the  claimant  Colquhoun  founded,  was  granted  on  21st  and  2  2d  Feb.  1838. 

The  parties  to  the  deed  were  (1.)  Andrew  Duncan;  (2.)  Collins  and  others,  as 
trustees  for  the  creditors  of  the  company,  and  of  Andrew  Duncan  as  an  individual ;  and 
(3.)  James  Johnston  Duncan,  Handyside  Duncan,  and  Andrew  John  Duncan.  The 
deed  narrated — (1.)  the  trust-deed  of  1826  by  Andrew  Duncan  to  the  trustees  for  the 
creditors  of  himself  and  of  the  company ;  (2.)  the  deed  of  accession  to  that  trust-deed 
by  the  creditors;  (3.)  the  assignation  of  13th  Feb.  1828,  of  the  policy  of  assurance  on 
Andrew  Duncan's  life  in  favour  of  the  trustees  named  by  Mrs.  Halyburton ;  and  (4.)  the 
agreement  and  discharge,  of  the  same  date,  by  which  Andrew  Duncan's  creditors  adopted 
the  foregoing  assignation,  and  agreed  to  pay  the  premiums  on  the  policy,  and  the 
annuity,  and  by  which  Mackean  agreed  not  to  lodge  a  claim  on  his  estate,  and  by  which 
also  Andrew  Duncan's  creditors  discharged  him. 

On  the  narrative  of  these  deeds,  the  deed  of  21st  and  22d  Feb.  1838  conveyed  to 
James  Johnston  Duncan,  Handyside  Duncan,  and  Andrew  John  Duncan — (1.)  Andrew 
Duncan's  liferent  of  the  shop  in  the  Trongate;  (2.)  the  reversion  of  the  policy  on 
Andrew  Duncan's  life;  and  (3.)  the  trustees  conveyed  the  debts  outstanding  due  to 
"  the  foresaid  trust-estate  of  Andrew  and  John  Morison  Duncan,  and  of  the  individual 
partners  of  the  said  concern,"  at  9th  Dec.  1836,  as  they  were  then  vested  in  the  trustees, 
''but  always  with  and  under  the  exception  and  reservation  of  all  payments  made, 
discharges  granted,  and  assignations  entered  into  on  the  part  of  the  said  trustees  and 
(h^ir  factor  or  author,  relating  to  the  said  debts  in  any  manner  of  way,  at  and  pre- 
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ceding  the  9tb  Dec.  1836,  when  the  said  debts  and  others  were  purchased  by  the  said 
third  parties  from  the  said  second  parties. 

There  was  nothing  else  in  the  deeds  about  the  transaction  here  alluded  to  as  the 
purchase  of  the  outstanding  debts  by  John  James  Duncan  and  his  brothers  from  the 
trustees  on  9th  Dec.  1836. 

[480]  On  the  other  hand,  the  second  parties  to  the  deed,  viz.,  James  Johnston 
Duncan  and  his  brothers,  became  bound  to  relieve  Andrew  Duncan  and  the  trustees 
from  all  obligations  exigible  under  Mrs.  Halyburton's  settlement,  and  from  payment  of 
the  premiums  on  the  policy  on  Andrew  Duncan's  life. 

On  31st  July  1838  and  subsequent  dates,  the  creditors  of  the  company,  and  of 
Andrew  Duncan  as  an  individual,  executed  a  deed  of  exoneration  and  dischai^  of  the 
company  of  Andrew  and  John  Morison  Duncan,  and  of  Andrew  Duncan  as  surviving 
partner  and  as  an  individual,  of  aU  claims  competent  to  them  at  the  date  of  the  trust- 
disposition  of  1826. 

This  discharge  proceeded  on  the  narrative  of  the  deeds  above  described;  and  it 
narrated  at  length  the  preceding  contract  and  assignation  of  21st  and  22d  Feb.  1838 ; 
and  it  further  narrated,  that  the  trustees  had  lately  claimed  the  fee  of  the  shop  in  the 
Trongate  as  being  vested  in  Andrew  Duncan,  and  not  in  his  children,  according  to  the 
true  legal  construction  of  the  disposition  to  himself  and  his  wife  in  conjimct  fee  and 
liferent,  for  her  liferent  use  allenarly,  and  to  the  children  in  fee ;  that  in  order  to  avoid 
litigation  on  that  subject,  it  had  been  agreed  that  the  trustees  should  seU  their  whole 
right  in  the  fee  to  James  Johnston  Duncan  and  his  brother,  for  the  sum  of  L.200 ; 
that  that  sum  had  been  paid  to  the  trustees ;  and  that  accordingly  Andrew  Duncan  had, 
with  consent  of  the  trustees,  conveyed  to  James  Johnston  Duncan  and  his  brothers  his 
whole  interest  in  the  shop.  The  discharge  also  narrated  payment  of  the  dividend  of  58. 
per  pound  above  mentioned,  out  of  the  company  estate ;  also  that  the  trustees  had  paid, 
out  of  the  separate  estate  of  Andrew  Duncan,  to  the  granters  of  the  discharge,  ''  in  so 
far  as  creditors  of  said  individual,"  a  dividend  of  7s.  per  pound.  It  further  set  forth, 
that  the  estate  of  Andrew  Duncan  had  been  exhausted,  and  would  yield  no  other 
dividend ;  that  a  further  dividend  of  2s.  had  been  paid  out  of  the  company  estate,  and  a 
iinal  dividend  of  7^  also  of  the  company  estate. 

On  the  foregoing  narrative,  the  creditors,  granters  of  the  discharge,  and  Andrew 
Duncan  as  surviving  partner  of  the  company  and  as  an  individual,  ratified  the  whole 
management,  agreements,  and  intromissions  of  the  trustees,  and  in  particular,  the  deeds 
previously  mentioned ;  and  Andrew  Duncan  discharged  the  trustees  of  aU  their 
intromissions  under  his  trust-deed ;  and  the  creditors  of  the  company  and  of  Andrew 
Duncan,  as  surviving  partner  and  as  an  individual,  exonered  and  discharged  the  company 
and  Andrew  Duncan,  the  surviving  partner,  and  as  an  individual,  of  all  claims  competent 
to  them  prior  to  the  date  of  the  trust-disposition  of  1826. 

It  was  stated  at  the  bar  in  the  Inner  House,  that  Andrew  Duncan  died  in  1842,  and 
that  the  sum  paid  under  the  policy  on  his  life  was  applied  in  payment  of  the  debt  to  the 
Mackeans. 

In  these  circumstances  Colquhoun  claimed : — 

"  The  claimant,  as  trustee  of  the  late  James  Johnston  Duncan,  claims  to  be  preferred 
to  one-third  of  the  fund  in  medio,  to  which  the  truster  was  entitled  in  his  own  right ; 
and  to  another  one-third,  to  which  he  was  entitled  as  creditor  of  the  said  Dr.  Handyside 
Duncan.  The  claimant  further  claims  to  be  ranked  on  the  remaining  third  belonging  to 
the  deceased  Andrew  John  Duncan,  along  with  the  other  creditors  of  the  said  deceased, 
on  account  of  the  debt  due  by  him  to  the  trust-estate  of  his  brother,  James  Johnston 
Duncan." 

The  Lord- Advocate,  for  the  Crown,  lodged  a  riding  claim  on  Colquhoun's  claim. 

J.  M.  Duncan  claimed  half  the  fund  in  medio,  as  in  right  of  his  father. 

Colquhoun  pleaded,  inter  aZta-— (1.)  The  debt  which  constitutes  the  fund  in  medio 
having  been  assigned,  for  onerous  considerations,  by  the  parties  vested  in  the  right 
thereto,  to  Messrs.  James  Johnston  Duncan,  Handyside  Duncan,  and  Andrew  John 
Duncan,  the  same  must  be  held  to  have  been  recoverable  by  them,  and  is  now  recover- 
able by  the  parties  in  their  right.  (2.)  The  deed  of  conveyance  to  the  trustees  for 
creditors,  the  authors  of  the  parties  in  whose  right  the  present  claimant  stands,  having 
been  executed  by  Andrew  Duncan,  as  surviving  partner  of  the  company,  and  with  a  view 
to  the  liquidation  of  the  debts  of  that  company,  and  having  been  ao^eded  to  by  the  whole 
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creditoTS,  and  followed  by  important  actings  and  proceedings,  was  valid  and  eifectual  to 
transfer  the  rights  of  the  company,  and,  inter  alia,  the  rights  of  the  debts  then  outstand- 
ing. (3.)  The  creditors  of  the  company,  of  which  the  late  John  Morison  Duncan  was  a 
partner,  having  claimed  upon  the  estate  which  was  insolvent  and  bankrupt,  and  wound 
up  and  realized  as  a  bankrupt  estate,  the  alleged  representative  of  the  deceased  partner 
can  have  no  right  or  interest  in  the  fund  in  medio,  (4.)  The  right  of  an  alleged  repre- 
sentative of  a  deceased  partner  being  only  to  a  share  of  the  interest  in  the  company,  he 
must)  in  order  to  instruct  such  interest,  establish  that  the  assets  of  the  company  exceeded 
its  liabilities.  The  competing  claimant  undertaking  no  such  proof,  and  such  a  condition 
of  the  fact  being  actually  disproved  by  the  result  of  realization,  the  competing  claim  falls 
to  be  dismissed.  (5.)  The  competing  claimant  is  bound  to  show  the  nature  and  extent 
of  the  interest  in  the  concern  held  by  his  deceased  father  under  the  copartnery.  (6.)  The 
discharge  in  favour  of  the  company  and  its  copartners  cannot  be  founded  on  without 
adopting  the  transaction  by  which  the  right  to  outstanding  debts  was  transferred  to  the 
Messrs.  Duncan,  which  formed  the  basis  of  the  whole  arrangement  of  the  company  estate, 
and  thus  sustaining  the  right  of  the  claimant. 

Mr.  Duncan  pleaded— (1.)  In  respect  that,  at  the  dissolution  of  the  copartnery  of 
Andrew  and  John  Morison  Duncan  by  the  death  of  J.  M.  Duncan  on  3d  October  1825, 
the  one-half  of  the  then  existing  assets  of  the  company,  as  at  that  date,  passed  to  his 
representatives,  the  claimant,  as  his  sole  legal  representative,  is  entitled  to  be  preferred 
to  one-half  of  the  fund  in  medio,  (2.)  The  statements  by  the  other  claimants,  in  so  far 
as  they  dispute  the  solvency  of  the  original  firm  of  Andrew  and  John  Morison  Duncan, 
at  the  date  of  its  dissolution  on  3d  October  1825,  are  not  only  irrelevant,  but  contra- 
dicted by  the  documentary  evidence  in  process.  (3.)  Separattm,  in  the  event  of  its 
being  held  that  the  share  and  interest  of  the  late  J.  M.  Dtmcan  did,  after  his  decease, 
fall  within  the  operation  of  the  trust  executed  by  Andrew  Duncan  on  12th  August  1826, 
the  claimant)  as  now  in  right  of  the  said  J.  M.  Duncan,  is  entitled  to  be  preferred  to  one- 
half  of  the  fund  in  medio  ;  in  respect,  primOy  of  the  discharge  of  the  said  trust,  executed 
by  the  creditors  on  9th  May  1839,  and  previous  dates,  in  favour  of  the  said  Andrew  and 
John  Morison  Duncan  and  Andrew  Duncan;  and,  seeundo,  that  the  sums  of  money 
forming  the  fund  in  medio  in  this  process,  at  all  events  to  the  extent  of  John  Morison 
Duncan's  interest  therein,  could  not  legally  be  conveyed,  and,  •  in  point  of  fact  were 
not  conveyed  to  the  other  claimants  by  any  assignation,  or  other  deed,  to  his 
prejudice. 

The  Lord  Ordinary,  on  8th  January  1861,  pronounced  an  interlocutor,  which  was 
recedled  in  the  Inner  House,  and  the  case  was  remitted  to  the  Lord  Ordinary,  who 
pronounced  the  following  interlocutor : — 

"  I8th  March  1862. — Sustains  the  claim  of  John  Morison  Duncan,  and  ranks  and 
prefers  him  on  the  fund  in  medio  to  the  extent  of  one-half  thereof :  Sustains  the  claim 
for  Mr.  J.  C.  Oolquhoun,  as  trustee  of  J.  Johnston  Duncan,  to  the  extent  of  one-half  of 
the  fund  in  medio,  and  ranks  and  prefers  him  accordingly  to  one-half  of  the  said  fund — 
one-third  of  the  said  half  being  in  right  of  J.  J.  Duncan,  one-third  being  in  right  of 
Andrew  J.  Duncan,  and  one-third  being  in  right  of  Dr.  Handyside  Duncan:  But 
sustains  the  claim  of  the  Lord-Advocate  as  a  riding  claim  on  the  claim  of  Mr. 
Oolquhoun,  in  so  far  as  regards  the  claim  and  share  of  Andrew  J.  Duncan  and  Dr. 
Handyside  Duncan,  and  ranks  and  prefers  the  Lord-Advocate  on  the  shares  of  the  said 
Andrew  J.  Duncan  and  Dr.  Handyside  Duncan  respectively,  to  the  extent  required  to 
satisfy  and  pay  the  smn  of  L.151,  lis.  6d.,  contained  in  the  Exchequer  decree,  and 
decerns  in  the  competition,  and  against  the  raisers  accordingly:  Finds  the  claimant, 
Mr.  Oolquhoun,  aa  trustee,  liable  in  expenses  in  the  competition  to  the  claimant,  John 
Morison  Duncan,  subject  to  some  modification ;  allows  an  account  thereof  to  be  given 
in,"  &c. 

''^  Note, — ^The  facts  of  this  case,  so  far  as  necessary  for  its  disposal,  are  few  and 
undisputed.  Andrew  Duncan  and  John  M.  Duncan  were  the  sole  partners  of  the  firm 
of  Andrew  and  [481]  J.  M.  Duncan.  John  M.  Duncan  died  in  October  1825.  The 
surviving  partner,  Andrew,  in  consequence  of  the  insolvency  of  the  company  and  of 
himself,  executed  a  trust-deed  for  creditors  in  August  1826,  under  which  the  estate  was 
wound  up.     The  company  and  the  partners  were  discharged  in  1838. 

*'  The  fund  in  medio  is  a  sum  of  L.626,  2s.  Id.,  due  by  a  debtor  in  America  to  the 
firm^  and  recovered  after  the  date  of  the  discharge. 
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''The  claimant,  John  M.  Duncao,  claims  the  half  of  this  sum  as  lepiesentang  his 
father,  one  of  the  two  partners. 

''  The  claimant,  Mr.  Colquhoun,  trustee  and  assignee  of  J.  J.  Duncan,  and  others, 
sons  of  Andrew  Duncan,  claims  the  whole  fund.  A  riding  claim,  on  the  part  of  the 
Lord-Advocate,  has  been  lodged,  as  a  creditor  of  one  of  the  parties  represented  by 
Mr.  Colquhoun. 

**  The  case  has  now  been  presented  to  the  Lord  Ordinary  in  a  different  aspect  from 
that  in  which  it  was  presented  when  he  pronounced  the  interlocutor  of  8th  January 
186L  He  is  still  of  the  opinion  then  expressed,  that,  if  the  claim  of  Mr.  John  M. 
Duncan  is  put,  as  it  was  then  put,  on  the  assumption  that  the  company  of  Andrew  and 
John  M.  Duncan  was  solvent  at  the  date  of  the  death  of  the  late  John  M.  Duncan,  then 
the  burden  of  proving  such  solvency  on  3d  October  1825,  when  John  M.  Duncan  died,  in 
the  face  of  the  undoubted  fact  of  insolvency,  on  Ist  February  1826,  must  rest  on  the 
claimant,  John  M.  Duncan. 

''  But  the  claim  of  John  M.  Duncan  is  now  urged  on  a  ground  very  different^  and 
not  requiring  the  ascertainment,  as  matter  of  fact,  of  the  solvency  or  insolvency  of  the 
company  at  the  date  of  John  M.  Duncan's  death. 

*'  The  view  now  urged  is,  that  the  competing  claimant  Mr.  Colquhoun,  trustee  for 
the  late  J.  Johnston  Duncan,  has  not  alleged,  and  that  in  point  of  fact  it  is  not  true,  that 
Andrew  Duncan,  the  surviving  partner  of  the  company  of  Andrew  and  J.  M.  Duncan, 
paid  to  any  extent  the  debts  of  the  company  out  of  his  private  funds.  If  he  did  not, 
then  the  company  assets  paid  the  company  debts,  and  neither  Andrew  Duncan,  nor  any 
one  in  his  right,  could  have  a  claim  against  the  representatives  of  the  deceased  partner ; 
and,  as  the  necessary  consequence,  the  fund  in  medio — a  new-found  asset  of  the  company, 
not  applied  in  payment  of  company  debts — must  belong  to  both  partners,  and  not  to 
one  only. 

''  The  creditors  of  the  company  were  entitled  to  all  the  assets  of  the  company,  and 
whatever  assets  remained,  after  satisfying  the  creditors,  reverted  to  the  partners — ^the 
representative  of  the  deceased  partner  taking  his  father's  share.  If  the  creditors  released 
any  portion  of  these  assets  to  the  surviving  partner,  he  was  bound  to  communicate  the 
ease,  and  to  divide  the  released  asset  with  the  son  of  the  deceased  partner.  He  had  no 
right  to  appropriate  it. 

"Thus  the  competing  claimant,  Mr.  Colquhoun,  can  have  no  right  flowing  from 
Andrew  Duncan,  which  can  exclude  the  claim  of  John  M.  Duncan. 

"  The  next  question  is.  Has  the  claimant,  Colquhoun,  trustee  for  one  of  the  sons  of 
Andrew  Duncan,  and  assignee  of  the  others,  a  right  flowing  from  the  creditors  of  the 
company,  in  virtue  of  which  he  can  exclude  John  M.  Duncan's  claim  ? 

"There  was  no  sequestration  of  the  company  or  of  the  partners.  The  insolvent 
company  was  wound  up  under  a  private  trust.  The  trust  was  created  by  Andrew 
Duncan  in  August  1826,  after  the  death  of  John  M.  Duncan.  The  whole  proceedings 
of  the  trustees  emanated  from  the  act  and  deed  of  Andrew  Duncan,  the  truster,  who 
created  the  trust  for  behoof  of  the  creditors  of  the  company,  and  of  himself,  as  surviving 
partner  and  as  an  individual.    The  present  claimant,  John  M.  Duncan,  was  then  an  infant. 

"  The  trustees  created  by  Andrew  Dimcan  could  not  confer  on  Andrew  Dimcan  any 
right,  to  the  prejudice  of  the  heir  of  his  deceased  partner.  Nor  could  they,  as  Andrew 
Duncan's  trustees,  confer  on  his  sons  any  such  prejudicial  right,  which  their  father  could 
not  have  conferred. 

"  So  far  as  regards  the  acts  of  Andrew  Duncan  himself,  and  of  Ms  trustees,  the  right 
of  the  heir  of  the  deceased  partner  to  share  any  new-found  asset  of  the  company  not 
paid  to  creditors,  remained  unimpaired.  Neither  Andrew  Duncan  himself  nor  his 
trustees  could,  after  the  death  of  John  M.  Duncan,  derogate  from  his  right  as  a  partner, 
and  that  of  his  heir. 

"It  appears  that,  in  Febniary  1838,  a  contract  and  disposition  and  assignation  was 
executed,  the  parties  to  which  were,  1st,  Andrew  Duncan ;  2d,  the  trustees  for  the 
creditors  appointed  by  him ;  and  3d,  J.  Johnston  Duncan,  Handyside  Duncan,  and 
Andrew  John  Duncan. 

"  These  gentlemen,  therein  designed  the  parties  of  the  third  part^  were  the  sons  of 
Andrew  Duncan,  the  truster,  and  the  surviving  partner  of  the  company  (Keviaed  Con- 
descendence for  Colquhoun,  article  11).  By  that  deed  the  whole  'debts  outstanding, 
'  due  to  the  tnist-estate  of  Audrey  and  Johii  Morisop  Puncan,  and  t)ie  individual 
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*  partners  of  the  concern,  at  and  upon  9th  December  1836/  were  assigned  to  these  three 
gentlemen,  the  sons  of  Andrew  Duncan. 

"Thereafter,  on  Slst  July  1838,  the  creditors  executed  a  discharge  in  favour  of 
Andrew  Duncan,  and  of  the  trustees,  in  which  they  ratified  and  approved  the  proceed- 
ings of  the  trustees,  including  the  assignation  of  the  outstanding  debts  of  the  company, 
to  the  three  sons  of  Andrew  Duncan. 

"  It  cannot  be  doubted  that  the  trustees  could  have  sold  the  outstanding  debts  of  the 
company,  and  applied  the  price  to  pay  the  creditors  of  the  company.  But  they  did  not 
do  so.  There  was  no  sale  of  the  outstanding  debts  ;  there  was  no  price  thereof  divided 
among  the  creditors  of  the  company.  The  company  of  Andrew  and  J.  M.  Duncan,  and 
Andrew  Duncan,  as  the  surviving  partner,  were  discharged ;  and  after  the  discharge, 
this  debt,  unexpected  and  unprovided  for,  has  been  recovered. 

"  Unless  the  contract  and  assignation  of  February  1838  is  to  be  considered  as  equally 
onerous,  in  regard  to  the  company  estate,  as  a  sale  of  the  outstanding  debts  of  the  com- 
pany for  an  onerous  price,  the  right  and  interest  of  J.  M.  Duncan,  as  i-epresenting  the 
deceased  partner,  cannot  be  injured  thereby. 

"After  anxious  and  repeated  perusal  of  this  assignation,  and  of  the  subsequent  discharge, 
the  Lord  Ordinary  is  not  satisfied  that  there  is,  in  regard  to  the  company  estate,  any 
onerous  consideration  in  return  for  the  conveyance  of  the  outstanding  debts  of  the  com- 
pany. The  handing  over  of  certain  property  by  Andrew  Duncan  is  the  counterpart  of 
the  relief  of  Andrew  Duncan  of  certain  obligations  personal  to  himself.  These  considera- 
tions, viz.,  the  surrender  of  the  property  and  the  relief  from  the  obligations,  are  counter- 
part considerations  as  regards  Andrew  Duncan.  But  there  is  no  onerous  consideration  for 
the  benefit  of  the  company,  as  distinct  from  Andrew  Duncan,  in  return  for  which  the 
outstanding  debts  of  the  company  are  assigned  to  the  sons  of  Andrew  Dimcan. 

"  If  this  view  is  correct,  then  the  claimant,  Mr.  Colquhoun,  as  trustee  for  J.  J.  Duncan, 
is  not  in  the  position  of  a  purchaser  from  the  creditors  of  the  company,  of  the  outstanding 
debts  of  the  company,  but  in  the  position  of  an  assignee  whose  right  must  depend  on 
the  right  of  Andrew  Duncan,  and  the  trustees  whom  he  appointed. 

"  The  whole  creditors  of  the  company,  being  paid  what  satisfied  them,  discharged  the 
company.  Unless  by  some  interposed  transaction  of  an  onerous  character,  the  natural 
result  of  the  subsequent  recovery  of  an  unexpected  asset  of  the  company  is  that  it  is 
divisible  between  the  two  partners  of  the  company  or  their  representatives ;  and  it  is  not 
alleged  that  the  claimant,  John  M.  Duncan,  does  not  represent  one  of  these  partners,  or 
that  the  shares  of  the  partners  were  not  equal. 

"  The  fund  in  medio  in  this  action  is  a  sum  which  was  due  to  the  company  before 
the  death  of  John  M.  Duncan,  but  which  has  been  recovered  since  the  date  of  the  dis- 
charge by  the  creditors. 

"  On  the  former  occasion,  the  Lord  Ordinary  being  pressed  by  the  argument  of  the 
claimant,  John  M.  Duncan,  to  the  effect  that  his  claim  depended  mainly  on  the  question 
of  the  solvency  or  insolvency  of  the  company  at  the  date  of  the  death  of  the  late  John 
M.  Duncan  in  1825,  was  of  opinion  that  the  fact  then  put  as  the  foundation  of  the 
claim,  should  be  ascertained,  and  that  the  burden  of  proof,  under  the  circumstances  of 
the  case,  rested  on  John  M.  Duncan. 

"  Now,  however,  the  claim  has  been  otherwise  put ;  and  the  Lord  Ordinary  has  been 
much  impressed  by  the  very  able  argument  of  Mr.  Young,  proceeding  on  the  assumption 
of  the  insolvency  of  the  company  of  Andrew  and  John  M.  Duncan,  at  the  date  of  John 
M.  Duncan's  death. 

"  The  question,  as  now  presented,  is  one  of  great  difliculty ;  but  the  Lord  Ordinary 
has,  after  some  hesitation,  come  to  the  [482]  conclusion — Igt^  That  no  right  derived  from 
Andrew  Duncan,  or  from  the  trustees  appointed  by  him,  can  exclude  the  right  of  the 
claimant,  John  M.  Duncan ;  2d,  That  the  disposition  and  assignation  by  which  the  out- 
standing debts  of  the  company  were  conveyed  to  the  three  sons  of  Andrew  Duncan,  was 
not  strictly  onerous  as  regarded  the  estate  of  the  company,  considered  as  distinct  from 
the  estate  of  Andrew  Duncan,  and  did  not  place  the  claimant,  Colquhoun,  or  those  whom 
he  represents,  in  the  position  of  a  purchaser  of  the  outstanding  debts,  to  the  exclusion 
of  the  right  of  the  deceased  partner ;  and  3d,  That  the  new-found  asset  of  the  discharged 
company  ought,  in  these  circumstances,  to  be  divided  between  the  representatives  of  the 
two  partners — the  claimant,  John  M.  Duncan,  getting  his  father's  share. 

"  The  expenses  awarded  are  subject  to  modification,  because  some  of  the  pleas  of  the 
successful  claimant  are  not  well  founded." 
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Colquhoim  reclaimed,  and  argued — 

(1.)  The  competing  claimant  was  bound  to  show  what  was  his  father's  interest  in  the 
company  of  Andrew  and  J.  M.  Duncan.  The  partners  were  father  and  son ;  it  was  dear 
that  Andrew  only  had  any  private  estate.  There  was  therefore  no  probability  or  pre- 
sumption that  the  shares  of  the  two  partners  were  equal.  (2.)  The  company  estate  was 
insolvent  in  August  1826,  and  it  did  not  ultimately  bring  a  dividend  of  ten  shillings; 
the  presumption  was,  that  it  was  insolvent  in  October  1825,  when  J.  M.  Duncan  died. 
That  must  be  assumed,  unless  the  contrary  was  proved;  it  had  not  been  averred. 
(3.)  The  outstanding  debts  fell  to  be  paid,  in  the  first  instance,  to  the  surviving  partner, 
or  those  in  his  right.  The  claim  of  the  representative  of  the  predeceasing  partner  for 
any  part  of  the  company  estate,  was  only  a  claim  to  call  the  representative  of  the  surviv- 
ing partner  to  an  accounting.  Now,  a  krge  part  of  the  company  debts  had  been  paid  out 
of  Andrew  Duncan's  separate  estate.  It  was  presumable  in  law  that  the  company 
creditors  had  shared  in  the  dividend  of  seven  shillings  so  paid.  The  fee  of  the  house 
in  Trongate,  Glasgow,  or  of  the  L.200  paid  by  J.  J.  Duncan  as  the  value  of  the  disputed 
right  to  it,  was  Andrew  Dimcan's  private  estate,  and  must  have  been  distributed  among 
the  company  creditors,  because,  before  it  was  paid,  viz.,  on  13th  February  1828,  the 
private  creditors  had  discharged  Andrew  Duncan.  Andrew  Duncan's  representatives 
would,  in  any  view,  be  entitled  to  repayment  of  such  sums  as  had  been  paid  to  the  com- 
pany creditors  out  of  Andrew  Duncan's  private  estate.  (4.)  In  any  view,  J.  J.  Duncan 
and  his  brothers  had  a  valid  and  effectual  title  to  the  outstanding  debts  by  the  assigna- 
tion of  February  1838.  That  was  an  onerous  deed ;  and  J.  J.  Duncan  and  his  brothers 
had  come  imder  serious  obligations  by  it.  It  expressly  narrated  that  they  had 
purchased  the  outstanding  debts  of  the  firm.  The  title  to  the  outstanding  debts  was 
duly  vested  in  the  trustees,  the  granters  of  that  assignation.  No  one  was  in  tiitdo 
to  challenge  their  conveyance  except  the  creditors.  But,  (5.)  The  creditors  had 
ratified  and  adopted  the  conveyance  in  the  discharge  granted  in  July  1838,  which 
was  necessarily  the  only  foundation  of  the  competing  claimant's  claim.  The  outstanding 
debts  belonged  to  the  creditors.  They  were  didy  conveyed  by  a  deed  which  was  plainly 
onerous,  and  by  which  the  creditors  took  benefit,  because  they  were  relieved  of  all 
obligations  arising  out  of  Mrs.  Halyburton's  will,  and  the  arrangements  which  had 
followed,  and  they  got  besides  L.200,  which  was  divided  among  them  alone.  Besides, 
it  was  clear  that  Mr.  Duncan  could  not  avail  himself  of  the  discharge,  and  shake  him- 
self loose  of  the  conditions  under  which  the  discharge  was  granted.  The  whole  previous 
transactions  were  adopted  by  adopting  the  discharge. 

For  Mr.  Duncan — 

(1.)  It  was  to  be  presumed  in  duhio^  that  when  a  company  consisted  of  two  partners, 
the  interest  of  the  partners  in  the  company  estate  was  equal.  (2.)  The  fund  in  medio 
was  an  asset  of  the  company.  The  claimant,  as  representing  one  of  the  partners,  had 
clear  right  to  the  half  of  it,  imless  it  were  proved  that  the  company  was  insolvent  at  the 
date  of  the  dissolution  of  the  company  by  the  death  of  the  partner  whom  he  represented. 
That  had  not  been  proved,  and  the  competing  claimants  were  bound  to  estabbHsh  that 
before  he  could  be  deprived  of  that  which  was  undoubtedly  his  property.  (3.)  The  convey- 
ance of  the  outstanding  debts  by  the  trustees  appointed  by  Andrew  Duncan  to  J.  J. 
Duncan  and  his  brothers  was  ineffectual.  The  title  of  the  trustees  was  limited.  It  was 
a  title  for  the  purpose  of  paying  the  estate  to  creditors.  After  the  creditors  were  paid, 
or  when  they  discharged  these  claims,  the  remaining  assets  of  the  company  were  vested  in 
the  company.  The  trustees  had  no  power  to  convey  these  outstanding  debts  to  others 
than  creditors,  and  therefore  the  assignation  by  them  was  sine  tibdo.  There  had  been 
no  conveyance  by  the  creditors  of  the  company,  of  the  outstanding  debts.  The  confirma- 
tion by  the  creditors  of  the  conveyance  of  the  outstanding  debts  by  the  trustees  had  only 
the  effect  of  barring  them  from  objecting  to  the  conveyance ;  but  if  the  conveyance  was 
otherwise  illegal,  as  in  breach  of  die  rights  of  the  claimant,  that  confirmation  by  the 
creditors  could  not  make  it  legal  and  effectual.  Trustees  for  creditors  could  deal 
with  the  trust-estate  in  one  of  two  ways  only :  they  could  pay  it  to  the  creditors ;  or, 
if  the  creditors  were  satisfied,  they  could  repay  it  to  the  debtor,  but  they  were  not 
entitled  to  give  it  away  to  any  one  else. 

But  even  if  it  were  held  that  the  creditors  had  become  parties  to  that  arrangement, 
and  if  the  conveyance  of  the  outstanding  debts  was  a  conveyance  by  the  creditors,  it 
was  still  ineffectual  and  illegal.     Because,  although  the  creditors  might  vaUdly  sell  the 
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outstanding  debts,  they  could  not  convey  them  away  gratuitously.  They  must  either 
take  the  bankrupt  estate  themselves,  or  leave  it  to  the  bankrupt.  Now  the  conveyance 
of  February  1838  was  a  gratuitous  deed.  The  creditors  of  the  company  took  no  benefit 
by  it.  They  were  put  under  no  obligation  by  Mrs.  Halyburton's  settlement.  The 
obligation  to  pay  the  annuity  to  the  Mackeans,  and  the  premiums  on  the  policy,  were 
obligations  on  the  creditors  of  Andrew  Duncan  as  an  individual.  They  were  the  parties 
who  were  relieved  of  these  obligations,  and  not  the  creditors  of  the  company.  So  that 
when  by  the  deed  of  conveyance  the  property  of  Andrew  Duncan  was  conveyed  on  the 
one  hand,  and  on  the  other  hand,  the  grantees  became  liable  for  his  personal  obligations, 
that  was  a  transaction  by  which  the  company  estate  took  no  benefit  whatever.  The 
company  creditors  got  nothing  in  return  for  the  conveyance  of  outstanding  debts  of  the 
company.  It  was  true  that  when  that  conveyance  was  completed,  there  remained  in 
the  hands  of  the  creditors  a  disputed  claim  to  the  fee  of  the  shop  in  Trongate,  Glasgow. 
But  on  that  the  creditors  of  Andrew  Duncan,  as  an  individual,  had  no  claim ;  because 
by  a  previous  deed  they  had  discharged  their  claims,  and  although  by  a  separate  transac- 
tion, J.  J.  Duncan  had  bought  off  the  disputed  claim  for  L.200,  that  transaction 
obviously  could  have  no  effect  in  rendering  onerous  the  conveyance  of  the  outstanding 
debts  of  the  company,  if  apart  from  that  compromise  it  was  without  consideration.  If 
this  deed,  as  regarded  the  company  creditors,  was  gratuitous,  the  claimant  was  not  bound 
by  it,  and  did  not  adopt  it  though  he  foimded  on  the  discharge.  If  creditors  of  a  bank- 
rupt should  gratuitously  dispone  part  of  the  bankrupt  assets,  and  should  then  discharge 
the  bankrupt,  there  was  no  rectson  why  the  bankrupt  should  not  avail  himself  of  the 
discharge,  and  yet  repudiate  the  conveyance. 

It  did  not  appear  that  Andrew  Duncan,  as  an  individual,  paid  any  part  of  the  debts 
of  the  company.  It  was  clear  from  the  language  both  of  the  conveyance  by  the  trustees, 
and  of  the  discharge  by  the  creditors,  that  the  dividend  of  78.  had  been  paid  to  the 
private  creditors  only.  If  it  were  held  that  the  L.200  paid  for  the  fee  of  the  house  was 
part  of  Andrew  Duncan's  estate,  and  was  paid  to  the  company  creditors,  still  that  sum  was 
no  part  of  the  consideration  for  the  conveyance  of  the  outstanding  debts. 

At  advising — 

Lord  Cowan. — I  must  at  the  outset  say  that  I  am  not  at  all  satisfied  that  the  Court 
should  have  been  left  to  construe  the  narrative  of  the  deeds  in  this  appendix,  so  as  to 
get  at  the  meaning  of  the  other  deeds  therein  recited,  on  the  effect  of  which  this 
question  depends,  without  having  these  deeds  themselves  before  us.  But  I  have  never- 
theless endeavoured,  from  the  only  evidence  which  the  parties  have  thought  fit  to  sub- 
mit to  the  Court,  to  ascertain  the  true  position  in  which  this  competition  stands. 

The  fund  in  medio  consists  of  the  sum  of  L.626,  2s.  Id.,  remitted  to  this  country 
in  the  year  1856  in  payment  of  what  appears  to  have  been  an  old  debt  due  to  the 
firm  of  Andrew  and  John  Morison  Duncan.  That  firm  carried  on  business  for  a  con- 
[483]  -siderable  time — the  partners  being  Andrew  Duncan,  and  his  son  John  Morison 
Duncan — and  was  dissolved  by  the  death  of  John  Morison  Duncan  in  October  1825. 
The  competing  claimants  are,  in  the^r«^  place,  John  Morison  Duncan,  who  is  the  son  of  the 
junior  partner,  claiming  one-half  of  the  fund  in  right  of  his  father,  on  these  grounds, — 
that  after  the  dissolution  of  the  company  in  1825,  its  whole  funds  were  realized,  and  the 
company  estate  wound  up ;  that  the  debts  of  the  company,  and  of  Andrew  Duncan  as 
an  individual,  have  been  fully  discharged ;  and  that,  in  this  situation,  as  the  company 
consisted  of  two  partners  only,  any  of  its  assets  which  remain  fall  to  be  divided  between 
the  representatives  of  the  two  partners :  And,  secondly,  the  other  competing  claimants 
are  the  three  sons  of  Andrew  Duncan,  who  claim  the  whole  fund  as  the  assignees  of  their 
father,  and  of  certain  trustees  to  whom  the  father  had  conveyed  both  the  company  estate 
and  his  own  estate,  for  the  benefit  of  the  creditors  of  the  company  and  of  his  individual 
creditors ;  and  therefore  they,  as  such  assignees,  say  that  they  are  entitled  to  have  the 
fund  in  mediOf  as  part  of  the  assets  which  belonged  to  the  company. 

The  merits  of  this  competition  are  to  be  judged  of  from  the  several  deeds  narrated  in 
the  deeds  printed  in  the  joint  appendix,  and  from  the  terms  of  these  latter  deeds  them- 
selves. Tlie  company  was  dissolved  in  October  1825,  and  we  must  take  it  that  at  that 
time  it  was  insolvent.  On  that  footing  the  Lord  Ordinary  has  disposed  of  the  case.  In 
August  1826,  after  previous  meetings  of  the  creditors,  the  above-mentioned  trust- 
disposition  was  executed  by  Andrew  Duncan,  both  as  an  individual,  and  as  the  surviving 
partner  of  the  company,  and  entitled  to  wind  up  the  company  estates.     Clear  it  is  that 
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this  was  in  the  power  of  Andrew  Duncan  as  the  surviving  partner,  because,  altl&oiigh 
the  company  was  dissolved  by  the  death  of  one  of  the  partners,  it  still  subsisted  to 
the  effect  of  winding  up ;  and  the  surviving  partner  was  the  party  in  whom  the  estate 
was  vested  for  that  purpose.  The  claim  by  the  representative  of  a  deceasing  partner  in 
such  a  case  is,  for  an  accoimting  against  the  surviving  partner  for  his  intromissions 
with  the  company  estate.  Therefore,  that  this  trust-deed  was  a  proper  and  l^al  act  of 
the  surviving  partner,  admits  of  no  dispute. 

It  is  material  to  attend  to  tlie  terms  of  the  trust-deed.  It  narrates  the  dissolution  of 
the  company,  its  insolvency  in  February  1826,  and  the  meeting  of  the  creditors  which  led 
to  this  mode  of  winding  up  the  estate ;  and  the  purposes  of  the  trust  created  by  the  deed 
are  stated  to  be,  firsts  the  payment  of  the  charges  attending  the  execution  of  the  trust ; 
and,  second^  that  the  trustees  should  distribute  the  estate  equally  among  the  whole  just  and 
lawful  creditors  of  the  said  copartnery  concern,  and  of  me,  the  said  Andrew  Duncan,  as 
an  individual,  subject  to  such  directions  as  might  be  given  by  the  acceding  creditors ;  and, 
thirds  that  the  trustees  should  divest  themselves,  and  make  over  the  remainder  of  the  said 
funds  and  estates,  if  any  should  be,  to  the  said  Andrew  Dimcan,  as  surviving  partner 
foresaid,  and  also  as  an  individual.  A  deed  of  accession  relative  to  this  trust-deed  is  said 
to  have  been  executed  by  the  creditors  of  the  copartnery,  and  of  Andrew  Duncan  as  an 
individual;  but  it  has  not  been  produced.  This  being  the  nature  of  the  trust,  two 
observations  occur  with  regard  to  the  position  and  power  of  the  trustees — (1.)  although 
nothing  is  said  about  a  separation  in  the  ranking  on  the  estates  between  the  company 
creditors  and  the  creditors  of  the  individual  partners,  it  must  be  assumed  that  the  trustees 
would  act  according  to  legal  rule  in  the  distribution  of  the  whole  estate ;  and  if  so,  the 
company  creditors  would  be  entitled  to  rank  along  with  the  private  creditors  on  the 
private  estate  of  Andrew  Duncan,  deducting  what  they  might  realize  out  of  the  company 
estate ;  and  (2.)  it  is  beyond  dispute  that  the  whole  debts  due  to  the  company  as  at  the 
date  of  the  dissolution,  as  part  of  its  assets  and  estate,  were  well  and  legally  conveyed  to 
the  trustees  by  this  deed  as  at  its  date. 

The  trustees  realized  the  company  and  also  the  private  estate,  and  paid  dividends  at 
various  dates.  The  dates  of  the  dividends  are  these  :  The  first  was  a  dividend  of  5s., 
realized  out  of  the  company  estate,  paid  on  the  14th  of  June  1827.  The  next  dividend 
was  one  of  7s.  out  of  ih&  private  estate  of  Andrew  Duncan,  paid  on  the  13th  February 
1828.  The  third  dividend  was  of  2s.,  paid  out  of  the  company  estate  to  the  company 
creditors  on  the  9th  February  1829 ;  and  finally^  there  was  a  dividend,  of  7Jd.  to  the 
company  creditors  on  3d  July  1838.  On  the  occasion  of  the  dividend  out  of  the  private 
estate  in  February  1828,  there  was  a  discharge  granted  by  the  creditors  to  Andrew  Duncan 
as  an  individual.  That  deed  of  discharge  it  would  have  been  very  desirable  for  us  to  have 
seen  in  order  to  ascertain,  not  inferentially,  but  positively,  whether  the  company  creditors 
had  got  their  legal  share  of  the  private  estate,  or  whether  the  private  creditors  of  Andrew^ 
Duncan  had  got  the  whole  of  this  dividend  which  was  paid  out  of  his  private  estate.  In 
the  absence  of  evidence  to  the  contrary,  I  am  bound  to  assume  that  the  company  creditors 
did  take  their  share  of  the  private  estate  of  the  individual  partner ;  and  that  view  is 
confirmed  by  the  mode  in  which  this  discharge  is  referred  to  in  the  discharge  which  was 
granted  by  the  company  creditors  in  1838,  set  forth  in  the  joint  appendix. 

The  final  arrangement  took  place  in  1838,  when  the  two  deeds  printed  in  the  joint 
appendix  were  executed.  But  first  of  all  let  me  refer  to  an  interim  arrangement  in 
regard  to  a  portion  of  the  private  estate  of  Andrew  Duncan,  namely,  a  house  in  the 
Trongate,  and  a  policy  of  insurance  on  his  life,  which  will  explain  a  part  of  the  narrative 
of  the  deeds  in  1838.  Mrs.  Margaret  Halyburton  by  her  will  directed  a  sum  of  L.1400, 
belonging  to  her,  to  be  retaine<l  ])y  Mr.  Andrew  Duncan,  with  instructions  to  apply  the 
interest  in  payment  of  an  annuity  of  L.66  to  a  party  of  the  name  of  James  M*Kean ; 
and  in  consideration  of  no  claim  being  made  on  the  trust  by  the  beneficiaries  interested 
in  the  fee  of  Mrs.  Halyburton's  estate,  a  policy  on  Andrew  Duncan's  life  was  assigned 
to  trustees  for  behoof  of  these  beneficiaries,  and  it  was  agreed  that  the  rents  of  the  house 
in  the  Trongate  should  be  applied  in  satisfaction  of  the  annuity,  and  in  payment  of  the 
premiums.  With  reference  to  this  transaction,  the  deed  of  assignation  of  1838  proceeds : 
"And  whereas  the  said  second  parties  (the  trustees  for  the  creditors)  having  since 
continued  to  uplift  the  rent  of  said  shop,  and  to  pay  not  only  M'Kean's  annuity,  but  also 
the  premiums  on  the  said  policy,  it  was  some  time  ago  proposed  between  the  parties 
hereto  that,  with  the  view  of  finally  winding  up  the 'said  ;trus1^state,  the  whole  right  of 
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the  said  second  parties  to  the  said  Andrew  Duncan's  liferent  of  the  said  shop,  and  their 
reversionary  right  to  and  interest  in  the  said  policy  of  life  assurance,  as  well  as  the  whole 
cvManding  debts  due  to  the  said  trust-estate^  should  be  assigned  to  the  said  James 
Johnston  Duncan  and  others,  in  consideration  of  the  obligations  come  imder  by  the 
foresaid  third  parties  as  after  expressed ; "  and  on  that  narrative  the  trustees  for  the 
creditors  thereby  constitute  and  appoint  the  said  third  parties  to  the  deed  "  their  lawful 
cessioners  and  assignees  in  and  to  all  and  sundry  tfie  debts  outstanding^  due,  addebted, 
and  resting-owing  to  the  foresaid  trust-estate  of  Andrew  and  John  Morison  Duncan  and 
of  the  individual  partners  of  the  said  concern  at  and  upon  the  9th  day  of  December 

1836,  as  the  same  were  then  vested  in  the  said  trustees ; "  but  under  this  remarkable 
exception :  "  But  always  with  and  under  the  exception  and  reservation  of  all  payments 
made,  discharges  granted,  and  transactions  entered  into  on  the  part  of  the  said  trustees 
and  their  factor  or  authors  relating  to  the  said  debts,  in  any  manner  of  way,  at  and 
preceding  the  9th  day  of  December  1836,  %ohen  the  said  debts  and  others  loere  purchased 
by  the  said  third  parties  from  the  said  second  parties."  So  that  here  there  was  actually 
a  purchase  of  the  debts  of  the  concern  by  these  three  sons  from  the  trustees  for  the 
creditors.  Further,  the  deed  proceeds,  that  "  these  presents  are  granted  under  the 
burden  of  the  said  assignees  freeing  and  relieving  the  said  Andrew  Duncan  and  his 
trustees  and  their  foresaids  of  the  payment,  as  from  and  after  the  term  of  Martinmas 

1837,  of  all  the  said  sums  of  money,  &c.,  and  the  said  premiums  of  insurance  which 
might  be  competently  demanded  in  respect  of  Mrs.  M^Kean's  deed  of  settlement."  And 
then  the  said  third  parties  bind  and  oblige  themselves  to  relieve  Andrew  Duncan  and 
his  trustees  from  payment  of  the  annuity  and  of  the  premiums  of  the  insurance. 

Thus  all  the  rights  to  the  debts  of  this  concern  conveyed  to  the  trustees  in  1826 
(including  necessarily  the  very  debt  recently  recovered,  and  now  the  subject  of  this 
competition)  were  effectually  given  over  to  these  three  parties  for  onerous  considerations. 
If  the  trust  had  still  subsisted,  there  can  be  no  doubt  that  this  asset  would  have  belonged 
to  the  trustees ;  but  there  can  be  as  little  doubt  that  these  three  parties  stand  in  the 
shoes  of  the  trustees,  having  got  an  effectual  conveyance  to  the  debts  [484]  of  the  concern. 
It  is  said  that  the  assignation  was  a  gratuitous  deed,  but  where  is  the  evidence  of  that  ? 
Can  we  take  it  off  the  hands  of  this  competing  claimant,  without  any  extrinsic  evidence 
to  support  the  assertion,  that  a  deed  was  gratuitous  which  sets  forth,  on  the  face  of  it, 
that  it  was  granted  in  consideration  of  a  purchase  by  the  assignees  two  years  before,  and 
of  obligations  in  relief  imdertaken  by  them  ?  At  all  events,  it  was  necessary,  in  support 
of  a  challenge,  on  that  ground,  of  this  deed,  to  state  relevant  grounds  for  assailing  its 
onerosity,  and  to  offer  proof,  as  in  a  reduction,  of  its  alleged  gratuitous  character. 

There  is,  moreover,  a  fourth  party  to  this  transaction,  namely,  the  whole  body  of 
creditors  ranked  on  the  company  estate.  Accordingly  we  have  a  deed  of  discharge  by 
them  in  reference  to  this  arrangement.  This  discharge  sets  forth  the  matters  above 
referred  to,  and  then  the  fact  that,  after  the  assignation  of  the  liferent  of  the  house,  the 
creditors  came  forward  and  maintained  that  not  the  liferent  only,  but  the  fee  of  the 
house  was  in  Andrew  Duncan,  and  so  constituted  part  of  his  estate,  whibh  the  creditors 
were  entitled  to  attach.  The  destination  was  to  the  parents  in  fee  and  liferent,  and  to 
the  children  of  the  marriage  in  fee ;  and  it  had  till  then  been  held  that  the  liferent  alone 
belonged  to  the  father ;  but  the  creditors  now  alleged  that  the  fee  belonged  to  him  also, 
and,  consequently,  was  attachable  by  them.  Accordingly,  it  is  set  forth  that  the  three 
sons  paid  L.200  to  the  creditors,  in  order  to  induce  them  to  give  up  their  claims  to  that 
part  of  the  estate.  On  that  narrative  the  discharge  proceeds  by  which  the  trust  is  brought 
to  a  close. 

This  narrative  will  enable  us  to  see  the  exact  legal  position  of  the  competing  parties. 
John  Morison  Duncan's  claim  is  put  on  the  footing  that  this  fund  was  an  asset  of  the 
company,  which  vested  in  the  partners  according  to  their  several  rights.  I  am  very  far 
from  disputing,  that, — when  a  company  has  been  dissolved  in  a  state  of  solvency,  and 
when  the  whole  debts  have  been  paid  out  of  the  company  funds  and  estate, — the  surplus  of 
the  estate,  and  any  fund  afterwards  emerging  which  belonged  to  the  company,  may  not 
be  claimed  as  having  vested  in  the  partners,  according  to  their  interest  in  the  company. 
The  Lord  Ordinary  seems  to  think  that  principle  applicable  to  this  case  j  but  we  have  it 
settled,  on  the  face  of  the  documents,  that  the  company  debts  were  not  paid  out  of  the 
company  funds  exclusively ;  that  the  estate  was  from  the  first  insolvent ;  and  that,  on  the 
settlement  with  the  creditors,  the  whole  company  estate  was  onerously  given  over  to  these 
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three  assignees.  In  such  circumstances,  the  principle  does  not  apply.  Colquhoun  main- 
tains that  his  constituents  are  onerous  assignees,  and  are  entitled  to  this  fund ;  and  there 
are  sufficiently  onerous  causes  set  forth  on  the  face  of  the  deed  itself, — ^in  the^r«^  place, 
the^sons  relieved  the  creditors  of  M'Kean's  annuity  and  of  the  payment  of  the  premiums 
on  the  policy  which  the  trustees,  after  Andrew  Duncan's  discharge,  had  undertaken  to 
pay;  secondly^  the  sons  paid  the  trustees  for  the  creditors  L.200  in  reference  to  the 
subjects  in  the  Trongate ;  and,  thirdly^  they  are  stated  to  have  purchased  the  outstanding 
debts  in  1836.  It  therefore  seems  to  me  that,  in  the  absence  of  any  attempt  to  reduce 
this  deed,  or  to  prove  its  non-onerosity  in  this  process,  there  is  no  relevant  ground  for 
refusing  effect  to  this  deed,  on  the  ground  of  its  being  contrary  to  the  terms  of  the  deed 
itself,  gratuitous,  and  as  such  of  no  avail  to  the  grantees. 

One  word  more  as  to  the  alternative  view  pressed  by  Mr.  Clark,  that  in  October  1825 
the  company  was  solvent,  and  that,  therefore,  the  trust^eed  afterwards  executed  must  be 
held  to  have  had  reference  to  a  different  company  and  a  different  set  of  creditors.  The 
Lord  Ordinary  has  assumed  that  the  company,  in  October  1825,  was  insolvent ;  and  the 
case  has  been  disposed  of  on  that  footing.  And  assuredly  it  was  incumbent  on  any  party 
asserting  the  contrary  to  have  made  specific  averments  to  that  effect,  in  the  very 
peculiar  circumstances  in  which  the  trustdeed  was  granted.  For,  although  executed  in 
August,  it  is  based  on  the  narrative  of  the  company's  affairs  having  been  insolvent  in  Feb- 
ruary 1826 ;  and  it  is  scarcely  conceivable  that  the  creditors  for  whose  behoof  the  trust 
was  granted  were  not  the  creditors  of  the  company  dissolved  in  October  1825.  But  if 
this  were  to  be  pleaded,  it  should  have  been  explicitly  set  forth  on  the  record,  which  it 
is  not.  There  is  no  allegation  on  which  that  alternative  view  can  be  rested.  The  state- 
ments by  both  parties  proceed  on  the  assumption  that  the  company  at  its  dissolution  was 
insolvent,  and  that  the  creditors  for  whose  behoof  the  trust  was  executed  were  creditors 
of  that  company. 

Lord  Benholme, — Substantially  I  concur  with  Lord  Cowan;  but  there  are  some 
points  of  the  case  as  to  which  I  think  it  desirable  to  express  my  opinion  in  detail 

There  are  two  competing  claimants.     John  Morison  Duncan  claims  in  right  of  his 
father  as  a  partner  of  the  concern ;  and  his  third  plea  is — (Reads).     The  first  ground  on 
which  that  plea  is  rested  is  the  discharge  of  1839.     It  is  essential  to  his  case  to  plead 
that  discharge,  because,  by  means  of  that  discharge,  the  company  debts  were  wiped  oS^ 
and  he  is  enabled  to  say  that  there  is  a  surplus  of  company  estate  after  the  claims  of  the 
creditors  were  extinguished.    But  I  take  leave  to  say,  that  if  he  founds  on  that  dischai^e, 
he  cannot  ignore  the  terms  of  it.     The  second  ground  of  his  plea  is,  that  the  outstanding 
debts  could  not  be  legally  conveyed,  and,  in  point  of  fact,  were  not  conveyed  to  the  other 
claimants  by  any  assignation  or  other  deed  to  his  prejudice.     But,  in  the  first  place,  it 
cannot  be  doubted  that  the  trust-deed  executed  by  the  surviving  partner  was  a  valid 
conveyance  by  him  to  the  trustees  of  all  the  estate  of  the  company,  including  the  out- 
standing debts  due  to  the  company ;  and  in  the  second  place,  it  was  in  the  power  of 
these  trustees  to  dispose  of  this  as  well  as  of  all  other  outstanding  debts  of  the  company. 
It  is  clear  that  the  debts  of  the  company  were  never  fully  paid ;  and  the  only  question 
is,  whether  the  conveyance  of  this  outstanding  debt  was  a  conveyance  which  can  be 
sustained  in  law.     It  has  been  suggested  that  the  assignation  by  these  trustees  was 
gratuitous,  and  that,  at  all  events,  the  creditors  of  the  company,  to  whom  it  properly 
belonged,  took  no  benefit  from  it.     We  are  required  to  hold  that  the  creditors,  without 
any  payment  or  consideration,  granted  to  the  sons  of  Andrew  Duncan  a  conveyance  of 
these  outstanding  debts.     Even  if  the  view  the  most  favourable  for  that  argument  were 
adopted,  I  think  there  are  satisfactory  grounds  for  the  judgment  which  Loid  Cowan  has 
proposed.     It  is  necessary,  in  the  first  place,  to  observe  the  nature  of  the  house  property 
which  formed  part  of  the  estate  of  Andrew  Duncan ;  and,  in  the  second  place,  the  nature 
of  the  obligations  burdening  this  house  property  in  favour  of  M'Kean's  trustees. 

The  house  property  was  vested  in  Andrew  Duncan  by  a  conveyance  in  the  terms 
alluded  to  by  Lord  Cowan,  in  favour  of  Andrew  Duncan  and  his  wife,  in  conjunct  fee  and 
liferent  for  her  liferent  use  allenarly,  and  of  the  children  of  the  marriage  in  fee.  Xow, 
it  is  very  remarkable  that,  throughout  the  whole  of  the  earlier  history  of  this  trust,  it 
seems  to  have  been  held  that  Andrew  Duncan  had  right  to  nothing  but  the  liferent  of 
this  subject.  The  rents  of  this  subject  must  have  been  considerable,  as  it  appears  that 
there  were  paid  out  of  them,  an  annuity  of  L.66  and  premiums  on  the  policy  of  assurance 
amounting  to  L.51,  so  that  the  fee  of  the  subject  was  of  considerable  value.    But  Andrew 
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Duncan's  right  to  this  fee  appears  to  have  heen  overlooked  during  the  subsistence  of  the 
trust  till  a  late  period ;  and  the  policy  of  assurance  was  effected  and  assigned  on  the  idea 
that  Andrew  Duncan  had  no  right  to  the  fee. 

A  lady  of  the  name  of  Mackean,  in  1823  settled  her  estate  on  trustees,  and  directed 
them  to  allow  L.1400  of  her  funds  to  remain  in  the  hands  of  Andrew  Duncaii  at  3  per 
cent.,  but  without  requiring  from  him  any  security,  except  his  personal  obligation,  and 
he,  on  the  other  hand,  was  to  be  bound  to  employ  that  sum  and  the  interest  accruing  on 
it,  in  payment  of  an  annuity  of  L.66  to  Mrs.  Mackean's  son,  James,  and  after  the  expiry 
of  twenty  years,  or  on  his  death,  the  residue  of  the  fee  of  this  sum  was  to  be  divisible 
among  James  Mackean's  children.  That  annuity  was  paid  after  Mrs.  Mackean's  death, 
and  as  it  exceeded  the  interest  at  3  per  cent,  on  the  principal  sum,  the  annuity  gradually 
ate  into  the  principal  sum,  and  so  we  find  that  in  1828  the  capital  sum  of  L.1400  had 
been  diminished  to  L.1290 ;  and  it  would  go  on  diminishing  as  long  as  Mackean  lived, 
and  when  he  died  Mackean's  children  would  have  a  claim  against  Andrew  Duncan's 
whole  estate  for  the  residue.  This  was  a  claim  which  it  was  very  difficult  to  settle  or 
arrange,  because  it  was  impossible  to  say  how  the  residue  of  this  fund  might  come  to  be 
divided,  how  much  of  it  would  be  used  up  in  paying  the  annuity,  and  how  much  would 
remain  for  division  among  James  Mackean's  children.  When  the  claims  on  Andrew 
Duncan's  private  estate  were  settled  except  this  debt,  Mackean  [486]  declined  to  rank,  and 
betook  himself  to  the  security  of  this  house  property.  Accordingly  in  1828,  all  Andrew 
Duncan's  private  creditors,  except  Mackean,  on  receiving  a  dividend  of  7s.  discharged  his 
private  estate.  It  is  an  important  question  whether  this  dividend  of  78.  per  pound,  paid 
out  of  Andrew  Duncan's  private  estate,  was  paid  to  the  company  creditors  as  well  as 
to  Andrew  Duncan's  private  creditors.  On  that  point  I  have  some  doubts,  because  it 
appears  that  those  creditors  who  received  this  7s.  in  the  pound  discharged  their  claims. 
If  the  creditors  to  whom  this  dividend  was  paid  included  the  company  creditors,  that 
would  in  a  subsequent  accounting  give  a  strong  claim  to  Andrew  Duncan  or  his  sons 
to  any  part  of  the  company  assets  which  might  afterwards  emerge.  Upon  this  sup- 
position, the  claim  of  his  sons  in  this  competition,  as  against  the  representative  of  his 
junior  partner,  would  be  strengthened.  But  I  do  not  rely  upon  this,  because  I  think 
there  is  a  doubt  whether  the  company  creditors  partook  of  the  dividend  of  78. 

After  Andrew  Duncan,  as  an  individual,  was  fully  discharged,  there  did,  at  a 
subsequent  period,  emerge  as  an  asset  of  his  private  estate  this  house  property,  of 
which  it  had  been  previously  supposed  he  had  only  the  liferent.  On  this  house  pro- 
perty there  was  nobody  to  rank,  except  the  company  creditors  and  M*Kean's  trustees, 
all  Andrew  Duncan's  private  creditors  having  previously  granted  a  discharge.  The  com- 
pany creditors  became  aware  of  their  right  to  claim  the  fee  of  this  house  property  as  an 
asset  of  Andrew  Duncan,  and  they  disputed  the  right  of  his  children  to  the  fee.  In  that 
state  of  matters  they  proposed  to  make  a  bargain  with  Andrew  Duncan's  sons,  and  to  sell 
to  them  their  claim  on  the  fee  of  the  house  property ;  and,  accordingly,  one  of  Andrew 
Duncan's  sons  paid  a  price  of  L.200  to  the  creditors  of  the  company ;  and  as  part  of  that 
bargain,  Andrew  Duncan's  sons  took  upon  themselves  aU  the  obligations  arising  under 
Mrs.  M'Kean's  deed,  and  agreed  to  relieve  the  creditors  from  all  claims  that  might 
be  made  by  M'Kean's  children,  and  to  stand  between  the  creditors  and  M'Kean's 
children.  Thus,  whether  or  not  the  company  creditors  shared  in  the  dividend  of  7s. 
in  the  pound  paid  out  of  Andrew  Duncan's  private  estate,  they,  at  all  events,  in 
1838,  got  L.200  out  of  that  estate — an  estate  equally  open  to  the  claims  of  M*Kean's 
children  as  creditors  of  Andrew  Duncan.  And  they  got  (as  a  counterpart  of  the  con- 
veyance of  the  outstanding  debts  of  the  company)  the  obligation  of  the  sons  of 
Andrew  Duncan  to  relieve  them  of  all  claims  by  the  children  of  M*Kean.  This  under- 
taking by  Andrew  Duncan's  sons  was  of  the  nature  of  a  contract  of  risk,  because  the 
amount  they  would  have  to  p&y  to  M*Kean's  children  depended  on  how  long  M*Kean 
might  survive.  And  therefore,  even  viewing  the  facts  of  the  case  in  the  most  favourable 
way  for  Mr.  John  Morison  Duncan,  it  seems  impossible  to  deny  that  this  was  a  most 
onerous  transaction  not  only  as  regarded  Andrew  Duncan,  but  as  regarded  the  company 
creditors,  and  that  Andrew  Duncan's  sons  acquired  right  to  the  outstanding  debts  for  an 
onerous  consideration.  Therefore,  whether  the  company  creditors  received  7s.  in  the 
pound  out  of  Andrew  Duncan's  private  estate  or  not,  it  is  in  vain  to  say  that  this  con- 
veyance and  sale  of  the  outstanding  debts  is  to  go  for  nothing,  on  the  footing  that  it  was 
a  gratuitous  deed. 


Lord  Neaves  and  Lord  Justice-Clerk  concurred. 

The  Court  pronounced  the  following  interlocutor : — 

'*  22(2  May  1863. — EecaU  the  interlocutor  reclaimed  against :  Find  that  the  company 
of  A.  &  J.  M.  Duncan  consisted  of  two  partners,  the  late  A.  Duncan  and  his  son  J.  M. 
Duncan,  and  was  dissolved  by  the  death  of  the  said  J.  M.  Dimcan  in  October  1825 : 
Find  that  the  surviving  partner,  Andrew  Duncan,  carried  on  the  business  of  the  company 
on  his  own  account  till  the  1st  of  February  1826,  when  he  suspended  payment,  and  there- 
after, on  the  12th  of  August  following,  the  said  Andrew  Duncan,  both  as  sole  surviving 
partner  of  A.  and  J.  M.  Duncan,  and  as  an  individual,  conveyed  to  trustees  for  the  benefit 
of  the  creditors  of  the  said  company,  and  of  the  said  Andrew  Duncan  as  an  individual, 
the  whole  estates  of  the  said  company,  as  well  as  his  own  private  estate :  Find  that 
under  the  operation  of  this  trust  the  estates,  both  of  the  said  company  and  of  the  said 
Andrew  Duncan,  were  administered  and  realized  and  divided  among  the  creditors :  Find 
that,  by  disposition  and  assignation,  dated  in  February  1838,  the  trustees,  under  the  said 
trust-conveyance,  with  the  concurrence  of  the  said  Andrew  Duncan,  assigned  to  J.  J. 
Duncan,  Handyside  Duncan,  and  A.  J.  Duncan,  the  whole  outstanding  debts  due  to  the 
company  of  A.  and  J.  M.  Duncan,  and  to  the  individual  partners  of  that  company :  Find 
that  the  said  assignation  was  granted  for  onerous  causes  and  vested  effectually  in  the  said 
assignees  the  whole  outstanding  debts  foresaid :  Find  that  the  claimant,  J.  M.  Duncan,  is 
the  son  and  representative  of  the  said  deceased  J.  M.  Duncan :  Find  that  the  fund  in 
medio  consists  of  an  outstanding  debt  due  by  certain  parties  in  Canada  to  the  said  com- 
pany of  A.  and  J.  M.  Duncan,  and  as  such  falls  under  the  said  assignation  in  favour  of 
the  said  J.  J.  Duncan,  Handyside  Duncan,  and  A.  J.  Duncan :  Find  that  the  claimant, 
J.  M.  Duncan,  has  not  proponed  any  relevant  ground  of  challenge  of  the  said  assig- 
nation: Therefore  repel  the  claim  of  the  said  J.  M.  Duncan,  and  decern,  and  find 
him  liable  in  the  expenses  of  the  competition  to  the  competing  claimant,  John  C. 
Colquhoun,  and  remit  to  Lord  Barcaple  in  place  of  Lord  Ardmillan,  to  dispose  of  the 
claims  of  the  said  John  C.  Colquhoun,  and  of  Her  Majesty's  Advocate,  in  accordance 
with  the  above  findings  and  judgment^  with  power  to  his  Lordship  to  decern  for  the 
expenses  now  found  due,  and  remit  to  the  auditor,"  &c. 
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Mrs.  Janet  Johnston  or  Haxton,  Pursuer. — E,  S.  Gordon^  F.  JV.  Clark. 

The  Edinburgh    and    Glasgow   Railway   Company,    Defenders.  —  SolicUor- 

General  (Young),  BlaMurn. 

Process — Diligence — Reparation — Husband  and  Wife, — Li  an  action  by  a  widow  claim- 
ing damages  and  solatium  for  the  death  of  her  husband,  the  defenders  moved  for  a 
diligence  to  recover  documents  tending  to  instruct  that,  prior  to  her  husband's  death, 
the  pursuer  had  contemplated  bringing  a  declarator  of  nullity  against  him.  The 
application  was  refused. 

The  pursuer  in  this  case  claimed  damages  and  solatium  against  the  railway  company 
for  the  death  of  her  husband  in  a  collision  on  their  line  at  Winchburgh  in  October  1862. 
The  defenders  now  moved  the  Court  for  a  diligence  to  recover  from  the  pursuer's  law- 
agents,  correspondence  and  other  docimients  tending  to  show,  that  at  and  for  some  time 
prior  to  the  death  of  her  husband,  she  had  had  in  contemplation  the  bringing  of  an  action 
to  have  the  marriage  declared  a  nullity.  It  was  maintained  that,  if  this  were  so,  she  was 
not  entitled  to  damages  for  injury  to  feelings.  The  application  was  opposed  by  the 
pursuer  on  the  ground  that  the  matters  sought  to  be  proved  were  irrelevant^  and  the 
documents  sought  to  be  recovered  confidential. 

The  Court,  after  hearing  counsel,  unanimously  refused  the  application,  with  expenses. 
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George  Aitkbn,  Suspender. 

John  Mollison,  Bespondent — Maclean. 

Jurisdiction — Suspension — Justice  of  Peace  Conviction — Statute  25  and  26  Vict.  c.  35, 
sects,  33,  34. — A  suspension  of  a  Justice  of  Peace  conviction  for  an  offence  under  the 
Public  Houses  Acts,  held  incompetent  in  respect  of  the  33d  and  34th  sections  of  the 
Public  Houses  Acts  Amendment  (Scotland)  Act,  1862  (25  and  26  Vict.  c.  35). 

John  Mollison,  as  procurator-fiscal,  presented  a  petition  and  complaint  in  the  Justice 
of  the  Peace  court  at  Airdrie,  setting  forth  that  George  Aitken,  spirit-dealer  at  Dundyvcm, 
had  been 

"  guilty  of  an  offence  against  the  laws  for  the  regulation  of  public  houses  in  Scotland, 
in  so  far  as,"  at  a  specified  time  and  place,  "  he  did  unlawfully  traffic  in  exciseable  liquors, 
viz.,  whisky  and  porter,  in  contravention  of  the  Public  Houses  Acts  Amendment  (Scot- 
land) Act,  1862,  and  the  Acts  therein  recited." 

The  Justices  convicted  Aitken  "of  the  offence  charged,"  and  adjudged  him  to  pay  to 
the  complainer  the  sum  of  L.7  sterling,  with  L.l,  13s.  of  expenses,  and  in  default  of 
immediate  payment  thereof,  they  adjudged  that  he  should  be  committed  to  prison  for  a 
period  of  six  weeks  from  the  date  of  his  incarceration. 

Aitken  failed  to  pay  the  penalties,  and  having  been  imprisoned,  he  presented  this 
note  of  suspension  and  liberation  in  the  Bill-Chamber,  setting  forth  the  following  among 
other  grounds  of  suspension  : — That  the  offence  with  which  he  had  been  charged  was 
not  an  offence  under  the  Public  Houses  Acts  ;  that,  at  all  events,  the  complaint  had  not 
duly  specified  what  particular  kind  of  illegal  trafficking  was  meant  (there  being  several 
under  the  Acts) ;  that  the  sentence  following  upon  the  complaint  was,  therefore,  am- 
biguous ;  and,  generally,  that  the  whole  proceedings  were  not  in  accordance  with  the 
Statutes. 

The  respondent  objected  that  the  note  was  incompetent,  in  respect  that,  by  provisions 
contained  in  the  Public  Houses  Acts,  all  review  of  Justice  of  Peace  convictions,  except 
by  Quarter  Sessions  or  the  Court  of  Justiciary,  was  expressly  excluded — (9  Geo.  IV.  c. 
58,  sects.  25,  26 ;  25  and  26  Vict.  c.  35,  sects.  33,  34). 

The  suspender  answered,  that  the  provisions  as  to  review  in  the  Public  Houses  Acts 
were  applicable  only  to  causes  or  complaints  "  under  the  authority  "  of  these  Acts,  and 
that,  in  a  case  such  as  the  present,  where  the  proceedings  had  been  irregular,  and  not  in 
accordance  with  the  Acts,  it  would  be  improper  to  exclude  the  jurisdiction  of  the  Court 
of  Session — Pliillips  v.  Steel,  12th  January  1847,  9  D.  318.  The  suspender  also  referred 
to  the  case  of  M* Arthur  v,  Linton  at  present  depending  in  Court,  in  which  a  note  of 
suspension  similar  to  the  present  was  passed  by  Lord  Curriehill,  in  the  Bill-Chamber,  on 
29th  April  last. 

The  Lord  Ordinary  (Mackenzie)  pronounced  the  following  interlocutor  (which  has 
not  been  reclaimed  against)  : — 

"  \^th  October  1863. — The  Lord  Ordinary  having  resumed  consideration  of  the  note, 
with  the  answers  and  productions,  and  heard  parties'  procurators.  Refuses  the  note  as 
incompetent,  in  respect  of  the  33d  and  34th  sections  of  the  Act  25  and  26  Vict.  c.  35  : 
Finds  the  complainer  liable  in  expenses,"  &c. 

"  Note, — ^The  Lord  Ordinary  is  of  opinion  that  if  there  be  any  good  ground  of  appeal 
in  this  case,  the  only  competent  Court  of  Appeal  was  the  Court  of  Justiciary.  Looking 
at  the  opinions  of  the  Court  in  the  cases  of  Graham,  25th  February  1845,  7  Dunlop  515, 
and  Louden,  17th  December  1846,  9  D.  281,  which  related  to  similar  causes  under  the 
Sheriff  Small-Debt  Act,  the  Lord  Ordinary  is  of  opinion  that  the  note  of  suspension  and 
liberation  to  this  Court  is  incompetent." 
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John  Burns  and  Others,  Complainers. — SolicUor-Oeneral (Young),  A.  K  Clark. 
North  British  Railway  Company  and  Others,  Eespondents. — Potion,  Millar, 

Railway — TraffU — Through  Booking — Obligation — UUra  Vires. — In  an  interdict  by 
shareholders  of  a  railway  against  the  establishment  by  the  railway  company  of  a 
communication  by  steam-boats  between  certain  of  their  stations  and  Liverpool  and 
Belfast,  and  against  any  reduction  of  railway  fares  in  favour  of  goods  or  passengers 
going  by  the  steam-packets  to  Liverpool  or  Bielfast,  the.  rail  way  company  stated  that 
what  they  meant  to  do  was  to  make  an  agreement  with  steam-packet  companies,  by 
which  passengers  and  goods  were  to  be  booked  and  carried  from  Liverpool  or  Belfast 
to  their  terminus,  partly  by  the  steam-packets  and  partly  along  the  railway ;  and  the 
profits  were  to  be  divided  between  the  steam-packet  companies  and  die  railway 
companies  in  a  certain  proportion.  The  Courts  without  expressing  any  opinion  as  to 
the  legality  of  that  agreement,  passed  the  note  to  try  the  question,  but  refused  interdict 
in  hoc  statu. 

Under  recent  Acts  of  Parliament  the  respondents  leased  the  undertaking  of  the  Silloth 
Bay  Railway  and  Dock  Company,  and  the  Port-Carlisle  Railway  and  Dock  Company. 
The  Silloth  Bay  Railway  runs  between  Carlisle  and  Silloth,  and  the  Port-Carlisle  Railway 
between  Carlisle  and  Port-Carlisle.  The  present  note  of  suspension  and  interdict  was 
presented  by  Bums  and  others,  as  shareholders  of  the  North  British  Railway  Company, 
against  the  railway  company,  and  the  chairman  and  directors,  and  prayed  that  they  shoidd 
be  interdicted  from  making  any  contract,  or  continuing  to  act  on  any  already  made,  for 
the  establishment  or  continuance  of  a  communication  for  the  carriage  of  goods  or  passen- 
gers by  steam-vessels  or  other  vessels  between  Port-Carlisle  or  Sifioth  and  Belfast  and 
Liverpool,  at  the  expense  or  risk  of  the  North  British  Railway  Company ;  and  from 
using  the  funds  of  the  company,  or  undertaking  any  obligation  on  account  of  the 
company,  to  guarantee  against  loss  any  others  who  might  establish,  or  might  have 
established  such  a  communication ;  and  from  making  any  difference  of  charge  for  the 
carriage  of  goods  or  passengers  upon  any  of  the  company's  railways,  in  favour  of  any 
person  or  goods  conveyed  to  or  from  Silloth  or  Port-Carlisle  by  any  steam-vessel  or  other 
vessel,  or  in  favour  of  the  owners  or  charterers  of  such  vessel. 

They  averred  that  the  respondents  had  made,  or  were  in  the  course  of  making  arrange- 
ments to  establish,  at  the  cost  and  risk  of  the  company,  a  steam  communication  between 
Port-Carlisle  and  Silloth  and  Belfast ;  that  the  steamer  "  Ariel "  had  recently  been  put  to 
ply  between  Silloth  and  Belfast ;  that  though  advertised  as  belonging  to  the  '*  North 
British  Steam-Packet  Company,"  there  was  truly  no  such  company,  and  it  had  been 
purchased  by,  and  belonged  to  the  railway  company.  They  further  averred  that  the 
railway  company  or  the  directors  had  agreed  to  guarantee,  at  the  risk  of  the  company, 
the  owners  or  charterers  of  the  said  vessel  against  loss,  or  to  secure  to  them  a  return  of 
profit  on  the  carrying  trade  between  Silloth  and  Belfast ;  and  had  agreed  to  make  a 
difference  of  charge  for  the  carriage  of  goods  or  passengers  upon  their  lines  of  railway  in 
favour  of  persons  or  goods  consigned  to  or  from  Silloth  or  Port-Carlisle  by  said  steamer, 
or  in  favour  of  the  owners  or  charterers  of  said  steamer.  They  referred  to  a  report  of  a 
meeting  of  the  company,  at  which  a  resolution  in  reference  to  this  steam  communication 
was  passed,  and  at  which  the  chairman  had  stated  or  indicated  that  it  was  the  intention 
of  the  company  to  establish  or  promote  the  steam  commimication  vdth  the  funds,  or  at 
the  risk  of  the  company. 

They  further  averred  that  the  complainer,  John  Burns,  was  owner  of  various  steamers 
plying  between  Liverpool  and  Belfast  and  Glasgow,  and  other  parts  of  Scotland,  and  that 
the  illegal  proceedings  complained  of  injured  their  trade. 

The  respondents  stated,  inter  atia^  that  it  was  of  importance  to  the  North  British 
Railway  Company  and  to  the  public,  that  steam  communication  should  be  established 
between  Silloth  and  Belfast,  and  that  the  "  Ariel "  had  been  purchased  to  be  put  on  that 
station,  but  not  purchased  with  the  funds  of  the  railway  company,  but  on  the  personal 
guarantee  of  Mr.  Hodgson,  the  chairman,  and  others,  who  took  the  whole  risk,  and  that 
the  respondents  were  arranging  for  a  system  of  through  rates  by  which  the  trade  between 
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Silloth  and  Belfast  would  be  encouraged,  and  the  trafiBc  of  the  railway  materially 
increased. 

They  pleaded,  inter  alia, — 1.  The  application  not  having  been  made  in  bona  fide  for 
the  interests  of  the  shareholders  of  the  North  British  Railway,  but  for  adverse  interests, 
ought  to  be  dismissed.  2.  It  is  not  illegal  for  a  railway  company  to  lower  the  tolls 
leviable  for  the  use  of  the  line  in  order  to  procure  traffic  to  pass  over  it — the  same  benefit 
being  extended  to  all  parties  who  bring  traffic  under  the  same  circumstances. 

The  Lord  Ordinary  on  the  Bills  (Barcaple),  on  2d  December  1862,  passed  the  note, 
but  refused  the  interdict  in  hoc  statu. 

The  complainers  reclaimed  and  argued — It  was  admittedly  illegal  for  a  railway 
company  to  own  or  charter  steam-vessels.  This  was  what  the  respondents  had  indirectly 
done,  or  intended  to  do.  If  they  lowered  the  railway  rates  for  passengers  and  goods  for 
Liverpool  and  Belfast  in  order  to  increase  the  fares  for  the  steam  carriage,  that  was  truly 
applying  the  railway  funds  to  maintain  this  steam  communication,  which  was  just  the 
thing  which  was  admittedly  illegal — Railway  Clauses  Act,  8  and  9  Vict.  c.  33,  sect.  83 ; 
Coleman  t*.  Eastern  Counties  Railway  Company,  1846,  10  Beavan  1 ;  East  Anglian 
Railway  Company,  1852,  7  Railway  Cases,  150;  Beman  v.  RufFord,  1851,  7  Railway 
Cases,  48,  75;  Bagshawe  v.  The  Eastern  Union  Railway  Company,  1850,  6  Railway 
Cases,  152;  Simpson  v.  Denison,  1852,  7  Railway  Cases,  403;  Hattersby  v.  Earl  of 
Shelbume,  1862,  31  L.  J.  Ch.  873. 

For  the  respondents — ^The  complainers  had  become  shareholders  after  the  resolution 
complained  of  had  been  passed.  This  was  not  a  bona  fide  application  by  a  shareholder 
for  the  purpose  of  promoting  the  interests  of  the  railway,  but,  on  the  contrary,  was 
made  to  protect  the  interests  of  the  complainer,  John  Bums,  as  an  owner  of  steamers, 
which  were  directly  adverse  to  the  interests  of  the  railway  company.  The  complainers, 
therefore,  had  no  title  in  the  character  in  which  they  sued.  The  respondents  intended 
to  accomplish  their  object  by  a  [287]  "  through  booking "  arrangement  with  the  North 
British  Steam-Packet  Company.  They  meant  to  make  a  reduction  of  the  railway  rates 
in  favour  of  through  passengers.  There  was  and  would  be  no  agreement  with  the 
steam-packet  company,  by  which  that  company  would  be  protected  from  loss  except  by 
an  adjustment  of  the  fares.  Now  that  kind  of  arrangement,  when  between  two 
railway  companies,  was  expressly  recognised  by  the  Railway  Clauses  Act,  sect.  80 ;  and 
the  Railway  and  Canal  Traffic  Regulation  Act,  17  and  18  Vict.  c.  31,  positively  required 
railway  companies  and  canals  to  facilitate  the  traffic  of  other  railways  and  canals.  The 
question  was,  whether  such  an  agreement  was  legal  when  made  with  a  steam-packet 
company.  Such  an  agreement  was  legal  at  common  law ;  railway  companies  were 
carriers,  and  any  application  of  their  funds  for  the  legitimate  exercise  or  promotion  of 
their  trade  as  carriers  was  a  legal  application.  Arrangements  for  through  booking 
between  railway  companies  and  canal  companies  were  legal  and  common,  and  had  been 
recognised.  The  railway  to  Dover  had  a  through  booking  contract  with  the  French 
railways,  and  that  was  legal,  and  such  contracts  were  frequent.  The  arrangements 
between  the  South-Eastem  Railway  and  the  steamers  between  Folkestone  and  Boulogne 
were  regulated  by  Statute,  but  that  was  the  only  case  in  which  there  was  any  such 
statutory  regulation.  In  other  cases  these  contracts  were  entered  into  and  held  to  be 
legal  at  common  law — Forrest  v.  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company,  1861,  25  Eng.  Jur.  887 ;  Crouch  v.  London  and  North- Western  Railway 
Company,  1854,  23  L.  J.,  C.  P.,  p.  73 ;  Hare  v,  London  and  North-Westem  Railway 
Company,  1861,  30  L.  J.  Ch.,  817 ;  Finnie  v.  Glasgow  and  South- Western  Railway 
Company,  ante,  vol.  xxv.  p.  301  ;  affd.  ante,  vol.  xxvii.  p.  379 ;  Shrewsbury  and 
Birmingham  Railway  Company,  1850,  7  Railway  Cases,  531,  539 ;  South  Wales  Rail- 
way Company,  30th  May  1861,  9  Weekly  Reporter,  806 ;  London  and  North-Westem 
Rculway  Company  v.  Scottish  Central  Railway  Company,  4th  December  1847,  ante, 
vol.  XX.  p.  58. 

Before  advising,  the  respondents  gave  in  a  minute  stating  that  a  definite  agreement 
relative  to  the  traffic  to  Belfast  had  not  yet  been  executed ;  that  the  agreement  relative 
to  the  traffic  between  Liverpool  and  Carlisle  via  Silloth  had  been  arranged,  and  that  it 
was  intended  that  the  contemplated  agreement  relative  to  the  Belfast  traffic  should  be 
adjusted  on  the  same  principles.  They  stated  in  the  minute  that  the  arrangement  as  to 
the  Silloth  and  Liverpool  traffic  was  between  the  North  British  Railway  Company  and 
the  Silloth  Steapi  Navigation  Company,  and  was  to  the  effect  that  the  railway  company 
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shall  be  at  the  expense  of  conducting  the  traffic  on  the  railway  and  at  Carlisle,  and  the 
steamboat  company  should  bear  the  expense  on  water  and  at  Liverpool,  and  that  all  the 
traffic  (passengers,  parcels,  cattle,  goods,  &c.),  should  be  divided  in  the  foUowing  pro- 
portions ;  to  the  steam  company  63  per  cent.,  to  the  railways  37  per  cent. 

At  advising,  the  Court — seeing  that  it  was  now  stated  by  the  directors  that  all  that 
they  had  hitherto  done  was  to  make  an  arrangement  with  a  steam-packet  company 
trading  between  Silloth  and  Liverpool,  to  carry  on  a  joint  traffic  in  passengers  and 
goods  passing  between  Carlisle  and  Liverpool,  partly  by  the  railway  and  partly  by  the 
steam  company's  vessels,  on  the  footing  of  dividing  the  gross  returns  from  the  through 
fares  in  the  proportion  stated,  and  further,  undertook  that  any  agreement  as  to  the 
traffic  between  Port-Carlisle  and  Belfast  should  be  adjusted  on  the  same  principles^ — 
held,  without  giving  any  opinion  as  to  the  legality  of  the  contract,  that  there  was 
nothing  on  the  face  of  it  so  clearly  illegal  as  to  warrant  interdict,  and  that  all  legitimate 
interests  of  the  company  were  sufficiently  protected  by  the  responsibility  of  the 
respondents. 

Adhere, 
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BOBERT  Greig,  Pursuer. — Scott,  H,  J,  Moncreiff. 

Gkobge  Boag  Sanderson,  Defender. — Fraser,  Mair. 

Master  and  Servant. — Dismissal  of  a  farm  overseer  or  foreman,  who  had  been  guilty  of 
gross  misconduct  in  his  treatment  of  the  female  workers  under  his  charge,  leading  to 
jealousy  on  the  part  of  his  wife,  scandalous  quarrels  between  him  and  his  wife,  and 
consequent  interruption  of  the  farm  work,  hdd  to  be  justifiable. 

The  pursuer  had  acted  for  several  years  as  overseer  or  foreman  on  the  defender's 
farm  at  Hatton  Mains,  near  Edinburgh.  On  24th  February  1862,  the  defender,  having 
cause  to  be  dissatisfied  with  the  pursuer's  conduct,  wrote  to  him  stating  that  he  would 
continue  him  in  his  service  only  upon  the  following  conditions: — "To  be  foreman  as 
before  at  same  wage ;  May  (meaning  the  pursuer's  wife)  not  to  come  round  making 
rows,  as  use  to  happen  last  summer,  both  at  the  steading  and  field ;  you  to  keep  your 
own  place  as  foreman  ;  no  favour  to  be  shown  to  one  worker  more  than  another  when  I 
am  from  home ;  and  on  my  arrival  home,  when  asking  questions  at  you,  to  be  answered 
civilly,  as  a  servant  ought  to  do  to  his  master."  The  pursuer  accepted  of  these  terms. 
Having  been  dismissed  from  the  defender's  service  on  18th  July  1862,  he  raised  an 
action  in  the  Sheriff-Court  at  Edinburgh,  concluding  for  wages  and  certain  allowances 
from  Whitsunday  1862  to  Whitsunday  1863. 

Defences  were  lodged,  and  a  proof  taken,  the  import  of  which  appears  from  the 
following  interlocutor  of  the  Sheriff-substitute  (Jameson)  : — 

"Finds  it  proved  that  between  the  24th  February  and  18th  July  1862  the  pursuer 
paid  particular  attentions  to  Jean  Neilson,  one  of  the  workers,  and  thereby  excited  the 
jealousy  of  his  wife,  and  that  there  were  frequent  disturbances  in  the  field  between  the 
pursuer  and  his  wife  in  consequence :  Finds  it  proved,  that  within  the  same  period,  the 
^pursuer  used  indecent  familiarities  with  the  said  Jean  Neilson,  and  behaved  indecently 
to  other  workers :  Finds,  that  on  the  18th  July  last,  the  defender  dismissed  the  pursuer 
from  his  service,  because,  as  he  stated,  he  found  the  pursuer's  wife  with  a  black  eye,  and 
was  informed  by  his  servants  that  the  pursuer  had  struck  his  wife  in  the  field,  and  aUo 
in  consequence  of  other  oljectiona  to  the  pursuer's  conduct :  Finds  it  proved,  that  the 
pursuer's  wife  stated  to  several  of  the  workers  that  the  black  mark  on  her  cheek  bad 
been  caused  by  the  pursuer  striking  her  in  the  field  on  the  previoiis  day,  in  consequence 
of  a  quarrel  about  Jean  Neilson :  Finds  it  established,  that  the  pursuer,  on  many 
different  occasions  after  the  24th  February  1862,  and  up  to  the  period  of  his  dismissal, 
grossly  violated  the  conditions  of  the  agreement  under  which  he  was  engaged,  as  well  as 
the  ordinary  implied  duties  of  his  situation  as  the  defender's  foreman,  and  that  the 
defender  was  justified  in  dismissing  him  from  his  service :  Therefore  assoilzies  the 
defender  from  the  conclusions  of  the  libel,  and  decerns." 

The  Sheriff  (Gordon),  on  appeal,  recalled  this  interlocutor,  and  found,  inter  cUiOf 
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that  the  defender  had  failed  to  establish,  by  legal  evidence,  that  the  pursuer  assaulted  or 
wilfully  injured  his  wife  at  the  time  in  question,  and  that  instances  of  alleged  imprope 
or  indecent  behaviour  of  the  pursuer  with  female  workers  were  either  too  far  back  in 
date  to  be  duly  applicable  to  the  case,  or  were  too  uncertainly  vouched  for,  or  insufficient, 
per  $e,  to  warrant  a  peremptory  dismissal  of  the  pursuer ;  and  he  therefore  found  the 
defender  liable  in  payment  to  the  pursuer  according  to  the  conclusions  of  the  summons. 
The  defender  presented  a  note  of  advocation. 

Lord  Jtutiee-Clerk, — I  have  no  hesitation  in  preferring  the  interlocutor  of  the 
Sheriff-substitute  to  that  of  the  Sheriff-depute,  inasmuch  as  I  think  this  servant  was 
dismissed  for  a  very  sufficient  cause,  whether  reference  be  had  to  the  new  agreement 
under  which  he  was  employed,  or  the  dismissal  be  grounded  entirely  on  his  violation  of 
his  duty,  and  breach  of  the  ordinary  contract  of  a  servant.  The  circumstances  are 
undoubtedly  peculiar.  The  pursuer,  previous  to  the  new  agreement,  had  been  suspected 
of  improper  and  indecent  conduct  with  the  female  workers  on  the  farm,  and  this,  whether 
a  well-founded  suspicion  [642]  or  not,  had  given  rise  to  jealousy  on  the  part  of  the 
pursuer's  wife,  which  jealousy  was  exhibited  in  such  disturbances  as  were  scandalous  to 
the  farm,  and  interrupted  the  work.  It  was  with  reference  to  this  that  the  letter  con- 
tained a  distinct  warning  that  the  pursuer's  services  were  to  be  continued  only  on  the 
condition  that  there  was  to  be  no  repetition  of  this  conduct,  he  having  it  in  his  power 
to  avoid  giving  occasion  for  the  jealousy  which  led  to  these  scandalous  exhibitions.  The 
pursuer  was  ^erefore  put  on  his  guard,  and  what  happens?  Most  undoubtedly  the 
disturbances  did  not  come  to  an  end ;  for  it  came  to  the  defender's  knowledge,  and  it  is 
proved  clearly  by  several  witnesses,  that  the  pursuer's  wife  had,  immediately  after  the 
occasion  of  the  hoeing  in  the  turnip  field,  come  to  several  of  the  other  workers  with 
marks  of  violence  on  her  person,  and  complained  that  she  had  received  these  ij^uries 
from  her  husband.  And  it  is  not  of  the  smallest  consequence  whether  these  statements 
were  true  or  false ;  it  is  enough  that  they  were  made,  and  I  think  that  that  was  quite 
sufficient  to  justify  the  pursuer's  dismissal. 

The  other  judges  concurred. 

The  Court  pronounced  the  following  interlocutor : — 

"  The  Lords  having  heard  counsel  on  the  record  and  proof,  advocate  the  cause : 
Recall  the  interlocutor  of  the  Sheriff-depute  complained  of:  Find  that  the  pursuer, 
while  acting  as  foreman  in  the  employment  of  the  defender,  on  his  farm  of  Hatton 
Mains,  was  guilty  of  gross  misconduct  in  his  treatment  of  the  female  workers  on  the 
farm,  which  led  to  jealousy  on  the  part  of  his  wife,  and  scandalous  quarrels  between  the 
pursuer  and  his  wife,  and  consequent  interruption  of  the  farm  work:  Find  that  in 
consequence  of  such  misconduct,  the  defender,  on  the  18th  of  July  1862,  dismissed  the 
pursuer  from  his  service :  Find  that  the  dismissal  was  in  the  circumstances  justifiable  : 
Therefore  sustain  the  defences,  and  assoilzie  the  defender,  and  decern ;  and  find  him 
entitled  to  expenses,  both  in  the  inferior  court  and  in  this  Court,"  &c. 

[S.C.  2  M.  1278.] 
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Mrs.  Frances  Hale  or  Livermore  and  Mandatory,  Pursuers. — Lord-Advocate 

(Mmwreiff),  F.  W,  Clark. 

David  Duncan,  Defender. — Patton,  G,  H.  Pattison. 

Process — Record — Plea,  Additional — Statute  17  and  18  Vict.  c.  104  {Merchant  Ship- 
ping Act),  part  9. — In  an  action  of  damages  brought  by  a  widow  for  the  loss  of  her 
husband,  in  consequence  of  a  collision  at  sea,  after  the  record  was  closed,  and  issue 
joined,  the  defender  proposed  to  add  an  additional  plea,  to  the  e£fect  that  the  pursuer's 
right  of  action  was  barred  by  her  failure  to  aver  on  record  that  she  had  applied  for  an 
inquiry  to  the  Board  of  Trade,  as  required  by  the  Merchant  Shipping  Act.  The  Court 
refused  to  allow  the  additional  plea,  as  the  effect  might  be  to  deprive  the  pursuer  of 
the  remedy  she  might  have  had  if  it  had  been  stated  tempestivk 

Process — Summons — Restriction — Reparation — Issue, — ^The  pursuer  in  an  action  of 
damages  for  injury  by  loss  of  life  in  conseqiience  of  a  collision  at  sea,  by  minute  with- 
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drew  a  daini  for  compensation  for  injury  to  feelings,  and  craved  leave  to  restrict  the 
action  accordingly.  The  Lord  Ordinary  sustained  the  minute,  and  found  the  def^ider's 
relative  plea  thereby  obviated.  The  defender  reclaimed,  and  contended  that  in  con- 
sequence of  the  restriction  of  the  action,  which  concluded  for  one  sum  of  damages,  it 
should  be  dismissed  altogether.  The  Court  refiued  the  reclaiming  note,  and  allowed 
the  issue  proposed  by  the  pursuer. 

The  pursuer  was  the  widow  of  a  London  lighterman,  and  brought  this  action  claim- 
ing L.500  damages  for  injury  to  herself  and  two  children,  by  the  loss  of  her  hiisband's 
life,  in  consequence  of  a  collision  in  the  Thames,  with  a  ship,  the  property  of  the  defender. 
She  pleaded,  inter  alia,  injury  to  feelings,  but  by  subsequent  minute  withdrew  that 
claim,  and  craved  leave  to  restrict  the  conclusions  of  the  action  accordingly.  The  Lord 
Onlinary  (Ormidale),  on  30th  November  1864,  sustained  the  minute  of  restriction,  and 
in  respect  thereof  found  the  relative  plea  in  law  for  the  defender  obviated.  The  pursuer 
proposed  the  following  issue : — 

"  It  being  admitted  that  the  pursuer  is  the  widow,  and  that  Henrietta  Ann  Livermore 
and  Frances  Mary  Livermore  are  the  lawful  children  of  the  said  Benjamin  Livermore  : 
Whether,  on  or  about  the  25th  day  of  June  1863,  the  said  Benjamin  Livermore,  while 
engaged  in  navigating  the  Trinity  House  ballast  lighter  No.  2,  in  the  River  Thames, 
lost  his  life  in  consequence  of  the  barque  "  Jane  Andson  "  coming  into  collision  with  the 
said  lighter,  through  the  fault  of  the  defender  in  navigating  the  said  barque,  to  the  loss, 
ii^jury,  and  damage  of  the  pursuer,  and  of  the  said  Henrietta  Ann  Livermore  and  Frances 
Mary  Livermore?  Damages  L.500,  as  the  same  shall  be  apportioned  among  the  pursuer 
and  the  said  children." 

The  defender  proposed  to  substitute  for  the  words  "  lost  his  life  in  consequence  of 
the  barque  '  Jane  Andson '  coming  into  contact  with  the  said  lighter,"  the  following : — 
*'  was  killed  by  the  mast  of  the  said  lighter  falling,  and  carrying  or  forcing  him  over- 
board, in  consequence  of  the  said  lighter  being  struck  by  the  barque  '  Jane  Andson.' " 

The  Lord  Ordinary  reported  the  cause,  stating  in  a 

"  Note, — The  Lord  Ordinary  is  of  opinion  that  the  issue,  No.  22  of  process,  proposed 
by  the  pursuer,  is  sufficient  to  try  the  case.  The  defender,  however,  has  contended  that, 
in  consequence  of  the  restriction  of  the  action  by  the  pursuer,  it  cannot  be  maintained 
to  any  effect.  The  restriction  was,  in  the  Lord  Ordinary's  opinion — having  regard  to 
the  decision  of  the  Court  of  Queen's  Bench  in  the  case  of  Blcike,  2l8t  February  1852, 
20  L.  J.  233 — a  well  advised  and  judicious  step;  but  at  the  same  time,  he  thinks  that, 
after  giving  full  effect  to  the  restric-  [203]  -tion,  a  case  remains  for  trial,  and  on  this  point 
he  deems  it  sufficient  to  refer  to  condescendence  10.  The  defender  also  objected  to  the 
terms  of  the  pursuer's  issue,  and  suggested  the  issue.  No.  21  of  process,  as  the  one  to  be 
settled  for  trial,  if  any  issue  were  to  be  allowed  at  all.  In  the  opinion  of  the  Lord 
Ordinary,  the  issue.  No.  21  of  process,  is  not  expressed  in  accordance  vrith  the  grounds 
of  action  as  laid." 

The  defender  reclaimed  against  the  Lord  Ordinary's  interlocutor  of  30th  November, 
except  in  so  far  as  it  sustained  the  minute  of  restriction,  and  prayed  the  Court  to  find 
that,  in  respect  of  said  minute,  the  action  was  at  an  end. 

At  the  opening  of  the  delmte  in  the  Inner  House,  he  caUed  attention  to  the  pro- 
visons  of  the  Merchant  Shipping  Act,  part  9,  and  in  particular,  sect.  512,  by  which  no 
person  is  entitled  to  bring  such  action  against  a  shipowner,  until  after  an  inquiry,  or 
refusal  to  inquire,  by  the  Board  of  Trade.  The  pursuer  was  bound  to  have  averred  on 
record  that  application  had  been  made  to  the  Board  of  Trade,  and  that  inquiry  had  been 
ordered  or  refused.  If  she  had  failed  to  do  so,  her  right  of  action  was  cut  of^  and  the 
defender  should  now  be  allowed  to  add  a  plea  to  that  effect.  The  Act  being  a  public 
one,  it  was  para  judicis  to  notice  it,  whether  pleaded  or  not  — Ferguson  v.  M'Ewen, 
7th  February  1852. 

For  the  Pursuer, — ^This  was  a  plea  which  should  have  been  stated  in  limine.  To 
allow  it  now  would  be  to  exclude  the  pursuer's  action,  which  under  Lord  Campbell's 
Act  (9  and  10  Vict.  c.  93),  sect.  3,  must  be  raised  within  a  year.  If  it  had  been  pleaded 
in  March  1864,  when  the  action  was  raised,  it  could  have  been  obviated,  but  the  effect 
of  allowing  its  addition  now  might  be  to  prejudice  the  pursuer  without  remedy,  which 
was  contrary  to  the  practice  of  the  Court  in  dealing  with  such  questions. 

lard  Prendent, — In  the  view  I  take,  it  is  not  necessary  to  determine  whether  it  was 
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the  duty  of  ^e  pursue  to  set  forth  this  matter  in  the  record  or  not^  because,  if  she 
failed  to  do  what  she  should  have  done,  it  was  for  the  defender  to  say  so  at  the  proper 
time.  The  question  now  is,  whether  the  defender,  not  having  done  so  initio  litis,  is  to 
be  allowed  to  do  so  nowl  The  Court,  in  the  exercise  of  its  power  to  allow  or  order  a 
new  plea  to  be  added  to  the  record,  must  look  to  the  effect  and  consequence  of  allowing 
such  an  addition  to  be  made.  If  the  effect  be  to  deprive  a  party  of  a  right  which  he 
would  have  had  if  this  had  been  done  tempestivhf  then  that  is  a  reason  why  the  Court 
should  not  allow  it  to  be  done.  That  is  the  view  I  take  of  the  matter ;  and  I  therefore 
think  that  we  ought  not  to  allow  this  addition  in  the  stage  of  the  cause  at  which  it  has 
now  arrived. 

Lord  OurriehiU. — ^There  are  two  questions  before  us — first,  whether  or  not  the 
defender  is  entitled  to  maintain  this  defence  without  its  being  on  record.  This  defence 
does  not  affect  the  right  of  the  party  to  get  damages.  It  refers  to  the  remedy, — to  the 
form  of  action  he  brings  for  that  purpose.  It  is  the  defence  of  no  process.  I  am  of 
opinion  that,  according  to  our  forms  of  process,  a  defender  is  not  entitled  to  insist  in 
such  a  defence  unless  it  is  upon  record. 

The  next  question  then  is,  Is  he  entitled  to  have  this  defence  put  upon  record  ? 
That  is  a  matter  of  discretion  on  our  part ;  and  in  the  exercise  of  this  discretion  we  must 
look  to  all  the  circumstances.  Looking  to  all  the  circumstances  in  this  case,  I  think 
that  serious  ii\jury  might  be  occasioned  to  the  opposite  party  by  its  being  now  admitted, 
and  that  we  ought  not  to  allow  it. 

Lords  Deas  and  ArdmUlan  concurred. 

With  regard  to  the  question  raised  in  the  reclaiming  note,  the  Court  adhered  to  the 
Lord  Qrdinar/s  interlocutor ;  and  further,  approved  of  the  pursuer's  issue. 
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David  Dbnholm,  Pursuer. — Gordon,  Qifford. 

The  London  and  Edinburgh  Shipping  Co.,  Defenders. — SoUcUor-Oeneral 

(Young),  A,  R,  Clark,  Duncan. 

Carrier — Issue — Proof — Cnus, — In  an  action  against  a  carrier  for  the  value  of  goods  lost 
during  carriage,  the  pursuer  took  an  issue  whether  the  goods  had  been  lost  through 
the  fault  of  the  carrier,  and  obtained  a  verdict.  In  resisting  a  motion  for  a  new  trial, 
the  pursuer  maintained,  that  in  respect  of  the  edict,  the  carrier  required  to  prove 
inevitable  accident,  and  that  the  verdict  could  be  supported  without  proving  fault. 
The  Court  Tield  that  as  he  had  taken  an  issue  of  fault,  and  not  an  issue  founded  on  the 
edict,  the  verdict  could  not  be  supported  unless  there  was  proof  of  fault. 

Jury  Trial — Verdict — Reparation — Interest, — ^In  an  action  for  L.  71  as  the  value  of  goods 
lost,  with  interest,  the  sum  scheduled  in  the  issue  was  L.71,  with  interest  from  the 
date  when  the  goods  were  lost,  and  the  jury  returned  a  verdict  for  the  pursuer,  and 
assessed  "the  damages  at  L.71  sterling  exclusive  of  interest."  The  Court  hdd  that 
they  could  not  give  the  pursuer  interest. 

This  summons  (signeted  5th  May  1864)  concluded  for  payment  of  L.71,  with  interest 
at  5  per  cent,  from  12th  January  1861,  averred  in  the  condescendence  to  be  the  value 
of  potatoes  shipped  on  board  the  "Prince  Alfred"  screw  steamer  belonging  to  the 
defenders,  to  be  by  them  conveyed  from  Leith  to  London.  It  was  averred  that  the 
defenders  were  common  carriers  between  Leith  and  London,  and  received  the  potatoes 
on  board  in  that  capacity. 

The  following  issue  was  adjusted : — 

"  It  being  admitted  that  the  defenders  were,  in  January  1861,  owners  of  the  screw 
steamship  *  Prince  Alfred ' : 

"Whether  on  or  about  the  12th  day  of  January  1861,  the  said  David  Denholm 
dbipped,  and  the  defenders  received  on  board  the  said  steamship  at  Leith,  eight  tons  of 
potatoes  or  thereby,  contained  in  eighty  sacks  or  thereby,  the  property  of  the  said  David 
Denholm,  to  be  carried  by  the  defenders  for  hire,  and  delivered  in  London  to  James 
Richmond,  potato  salesman,  Covent  Garden,  London ;  and  whether,  through  the  fault 
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of  the  defenders,  or  of  those  in  their  employment,  and  for  whom  they  are  responsible, 
the  said  screw  steamship  was  lost^  and  the  said  potatoes  and  sacks  were  not  delivered,  to 
the  loss,  injury,  and  damage  of  the  pursuer? 

**  Sum  claimed,  L.71  sterling,  with  interest  at  the  rate  of  5  per  cent,  per  annum  from 
the  said  12th  January  1861." 

The  case  was  tried  before  Lord  Kinloch  on  16th  and  [422]  17th  February  1865, 
when  the  jury  returned  the  following  verdict : — 

*'  Unanimously  find  for  the  pursuer,  and  assess  the  damages  at  seventy-one  pounds 
sterling,  exclusive  of  interest." 

The  defenders  moved  for  a  new  trial  on  the  ground  that  the  verdict  was  contrary  to 
evidence.  The  motion  for  a  rule  was  supported  on  the  ground  that  no  fault  had  been 
proved.  A  rule  having  been  granted,  the  pursuers  contended  that  they  were  not  bound 
to  prove  fault,  because  the  case,  as  brought  out  in  evidence,  fell  under  the  edict  ruwUBy 
cauponesy  and  that  the  defenders  were  bound  to  prove  that  the  loss  had  been  incurred 
through  inevitable  accident.     Further,  fault  had  been  sufficiently  proved. 

At  advising — 

Lord  Justice-Clerk. — ^The  pursuers  have  maintained  in  the  first  place,  that  the  case, 
as  disclosed  in  the  evidence,  is  truly  a  case  imder  the  edict  nautcBy  caupones^  and  conse- 
quently that  they  are  entitled  to  recover  under  this  action  the  value  of  the  goods  lost, 
upon  the  ground  that  the  Shipping  Company  had  received  delivery  of  the  goods  on  board 
of  their  steamship,  to  be  delivered  in  London,  and  wrongfully  failed  to  deliver  the 
goods  in  terms  of  their  contract  of  carriage.  Now,  I  am  very  clearly  of  opinion  that  it 
is  quite  impossible  to  allow  the  pursuers  to  maintain  this  ground  of  action  under  the 
issue  as  it  stands.  The  issue  appropriate  to  the  trial  of  a  question  of  that  kind  under 
the  edict,  is  perfectly  well  fixed  in  our  practice.  It  puts  the  question  whether  the  goods 
were  shipped  or  delivered  to  the  carrier — ^if  he  be  a  carrier  by  land — for  the  purpose  of 
his  carrying  them  and  conveying  them  and  delivering  them  at  a  certain  place  or  to  a 
certain  person,  and  whether  he  wrongfully  failed  to  deliver  them.  That  is  an  issue  of 
breach  of  contract.  But  the  present  issue  is  of  a  totally  different  kind.  The  issue 
puts  it  whether,  on  the  12th  of  January  1861,  the  goods  were  shipped  on  board  the 
defenders'  vessel,  and  then  whether,  through  the  fatdt  of  the  defenders,  or  of  those  in 
their  employment,  and  for  whom  they  are  responsible,  the  steamship  was  lost  and  the 
potatoes  were  not  delivered,  to  the  loss,  injury,  and  damage  of  the  pursuer.  That  is  not 
an  issue  on  breach  of  contract ;  it  is  an  issue  on  delinquency  or  cuZ/mi,  and  it  would  be 
altogether  out  of  the  question  to  say  that  a  verdict  obtained  under  such  an  issue  could 
be  maintained  upon  the  ground  that  there  was  evidence  to  show  a  breach  of  contract. 
Unless  there  is  in  the  evidence  enough  to  justify  a  finding  that  the  steamship  and  the 
goods  on  board  of  her  were  lost  through  the  fault  of  the  defenders,  it  is  quite  impossible 
to  allow  the  pursuer  to  hold  this  verdict. 

His  Lordship  was,  however,  of  opinion  that  there  was  evidence  before  the  jury  on 
which  they  might  come  to  the  conclusion  that  there  had  been  fault  on  the  part  of  the 
defenders,  and  that  the  verdict  could  not  be  set  aside  as  contrary  to  evidence. 

The  other  Judges  concurred. 

The  rule  was  discharged. 

The  pursuer  moved  for  application  of  the  verdict,  and  asked  decree  for  the  sum  of 
L.71,  found  due  by  the  verdict,  and  for  interest  from  12th  January  1861,  and  referred 
to  Lenaghan  v.  Monkland  Steel  Co.,  19th  March  1858,  antej  vol.  xxx.  p.  489,  and 
Webster  v.  Alexander,  12th  July  1859,  onto,  vol.  xxxi.  p.  673.  He  stated  that  the 
presiding  Judge  had  stated  to  the  jury  that  the  question  of  interest  was  for  the  Court. 
This  was  not  admitted  by  the  defender,  who  argued  that  the  verdict  excluded  the  claim 
for  interest. 

Lord  Justtce-Olerk, — I  have  no  doubt  whatever  that  in  cases  of  this  kind,  interest  is 
part  of  the  damage,  but  I  have  considerable  doubt,  when  a  case  of  this  kind  is  sent  to 
a  jury,  whether  the  Court  have  power  to  add  to  the  verdict.  The  question  of  interest 
was  put  in  the  issue  sent  to  the  jury,  and  upon  that  issue  the  jury  returned  a  verdict 
assessing  the  value  of  the  subject,  but  making  no  finding  on  the  subject  of  interest.  I 
am  not  prepared  to  assume  the  province  of  the  jury,  and  to  supplement  their  verdict  by 
finding  interest  due. 

Lord  Benholme, — I  am  of  the  same  opinion.  I  think  the  term  "  exclusive  of  interest " 
was  meant  to  exclude  interest. 
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Lord  CGwcm. — I  am  of  opinion  that  the  jury  meant  to  leave,  and  have  left  the 
question  for  the  decision  of  the  Court.  I  cannot  construe  the  words  of  the  verdict 
as  amounting  to  a  finding  that  interest  was  not  given  hy  them.  It  was  a  fair  ques- 
tion hetween  the  parties  from  what  date,  whether  from  the  date  of  the  loss  or  from 
the  date  of  the  action,  interest  was  to  run,  and  the  presiding  Judge  might  well  say  that 
that  question  should  he  reserved  for  the  Court.  The  claim  of  the  pursuer  was  one  for 
specif  damage,  heing  the  value  or  worth  of  the  goods  lost  through  the  fault  of  the 
defenders.  The  jury  hy  their  verdict  gave  effect  to  that  claim,  but  "exclusive  of 
interest " — words  which  to  my  mind  are  equivalent  to  leaving  the  question  of  interest  to 
the  decision  of  the  Court.  This  leaves  the  rule  as  to  interest  in  a  verdict  assessing 
general  damages,  and  saying  nothing  of  interest  untouched. 

Lord  Neaves. — ^I  concur  with  the  majority.  In  a  case  of  damages,  interest  is  also 
damages,  and  for  the  consideration  of  the  jury,  and  does  not  run  ex  lege  on  the  damages. 

Lord  Jugtice-derh, — ^It  should  be  distinctly  understood  that  the  opinion  of  the 
majority  of  the  Court  proceeds  upon  this,  that  interest  was  within  the  issue,  and  that  it 
was  the  province  of  the  jury  to  determine  that,  and  that,  after  the  verdict,  we  have 
nothing  to  do  with  what  was  asked  from  the  jury. 
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